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OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY I, 1913, TO
JANUARY 1, 1914

(To the Governor)
8.

GOVERNOR—POWER TO EMPLOY PRIVATE COUNSEL WHEN AT-
TORNEY GENERAL ADVISES AGAINST HIS RIGHT TO PREVAIL IN
AN ACTIOX.

When the attorney general, having advised the governor of his opinion
against the right of said officer in an action brought against him, it becomes im-
possible for the attorncy general to act as his counsel in such case. The yovernor
may cmploy private counsel and may compensate the latier out of the contingent
fund provided for the governor's office.

Corumsus, Ouio, January 7, 1913

Hox. Jupson HarmoN, Governor of Ohio, Columbus, Ohio.

DeAr GoverNor HarMoN :(—You inquire of me verbally as to whether you are
warranted, under the law, in paying Judge Okey his fee as attorncy for you as
governor in the case of the State, ex rel., Charles E. Chittenden vs. Judson llar-
mon, Governor, in the supreme court, out of the appropriation for “contingent
expenses for the executive department,” the facts in refercnce to the employment
being as follows:

Upon the institution of the suit I called upon you to advise that inasmuch
as I was of opinion that the relator in the case was cntitled to the relicf prayed
for in the petition, and inasmuch as I had given an opinion to that cffect pre-
viously to yourself as governor, I could not with propriciy, cither to myself or
in fairness to you, or to the court, act as your counscl, and, therefore, suggested
that it would be proper for you to employ counsel to represent the defendant;
payment to be made ecither out of your contingent fund or to be made by this
department; said payment to be made from the former source if the law war-
ranted it.

Section 3 of the appropriation act, to be found in Vol 102 O. L., page 412,
provides as follows:

“No bills for clerk hire, for furniture or carpets, or for newspapers
shall be paid out of appropriation for contingent expenses; no bills {or
furniture or carpets shall be paid out of the appropriations made for
current expenses of benevolent, penal or educational institutions.”

This scems to be the only limitation in reference to the appropriation bills.
On December 4, 1912, in an opinion to Hon. Charles C. Weybrecht, adjutant
general of Ohio, this department held that where the attorney general could not
act on behalf of any department in a case whercin such department was entitled
to have counscl, it was lawful for such department to employ counsel and com-
pensate him out of appropriate fund. In the case referred to, the attorney gen

1—A. G,
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eral was designated by both parties to the controversy as an arbitrator, and being
such arbitrator it was my opinion that I could not even assign counsel to represent
General Weybrecht, much less compensate him.

No authority, I believe, is necessary to disclose the soundness of the proposi-
tion that where the legal department in either the state or county cannot properly
act, the party for which he cannot properly act is entitled to employ counsel.

In the matter at hand it was eminently proper for you to refuse the com-
mission. Such was your own judgment, and in that this department fully con-
curred. In causing the question to be submitted to the court you were performing
your duty legally, and as the chief executive of this state. In my judgment there
is no doubt whatever of your right to compensate Judge Okey out of your con-
tingent fund.

Yours very truly,
TimorHY S. Ilocan,
. Attorney General.

39.

GOVERNOR—POWER TO REMOVE MAYOR FOR MISCONDUCT—
WHAT CONSTITUTES MISCONDUCT.

Under section 4268, General Code, in accordance with the proceedings therein
provided, the governor may remove a mayor for misconduct in office. Such mis-
conduct, however, must be “pari materia” with the causes of removal, specified in
said section, to wit: “Bribery, gross neglect of duty, gross tmmorality, or habitual
drunkenness,” within the comprehension of this statute.

A mayor, who is charged with using profane language toward a street com-
missioner; attempting to remove said commissioner without right or authority;
ruling out of order the wmotion of council to strike the suspension qf said commis-
sioner from the minutes; refusing to put before council the motion of appeal from
such vuling; employing threats of intimidation toward one of the members of
council, arising out of his dispute with said commissioner, cannot be considered
to be guilty of such misconduct as would justify proceedings under this statute.

Corumsus, Omio, January 23, 1913.

Hon. James M. Cox, Gowvernor of Ohto, Columbus, Ohio.

My Dear GovernNor Cox:—Your letter, transmitting papers, charges and spe-
cifications filed against John W. Stiger as mayor of the village of Bradner, Ohio,
by one John H. Denny, is at hand and has been considered.

Six specifications are made as follows:

“1. Gross immorality in speaking of Mr. Denny, as marshal and street
commissioner, and saying to him, ‘You are a damn cur—I did not think
he (meaning Denny) was such a damn cur and coward’

“2. Misconduct in office in attempting to remove said Denny from
the office of street commissioner without any right or authority to do so.

“3. In ruling that a certain motion made before the council to strike
the suspension of Denny from the minutes as being out of order.

“4. Using certain language to the council which is not characterized
as being misconduct or immorality.

“5. Refusal of the mayor while presiding over the council to put to
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the council a motion of an appeal from his ruling that a certain motion
was out of order and in refusing to allow said council to vote on such
appeal.

“6. Misconduct in office and gross neglect of duty in certain remarks
to the effect that he would have nothing to do with Denny as marshal;
that he would file additional charges; that he sought to intimidate the coun-
cil by threatening one of the members that he would see that he would not
be president for the ensuing year, etc.”

The complaint and specifications appear to be signed by only one person, to
wit, John H. Denny through his counsel, Benjamin F. James. Accompanying the
specifications are exhibits, the same being a transcript of the minutes of the meet-
ing of the council of the village of Bradner.

Assuming as true all that is charged in the complaint or contained in the spe-
cifications or that which appears in the minutes of the council, the acts complained
of relate substantially and solely to Mr. Denny the marshal. This appears partic-
ularly true in the transcript of the minutes of the meeting of council. The mayor
appears, in respect to the minutes of council, to have properly performed his duty
in all respects except as claimed in relation to Mr. Denny and perhaps in rela-
tion to the council as respects the said Denny. It appears that the complaint was
based on the proposition that the marshal would not make an arrest of certain
persons charged with violating the liquor laws of the state. There is nothing to
show but that the mayor was attempting to do his duty, whether his methods were
legal or otherwise.

Section 4268 of the General Code, in respect to the removal of mayor by the
governor is as follows:

“In case of misconduct in office, bribery, any gross neglect of duty,
gross immorality, or habitual drunkenness of any mayor, upon notice and
after affording such mayor a full and fair opportunity to be heard in his
defense, the governor of the state shall remove him from office. The pro-
ceedings for his removal shall be commenced by the governor putting on
file in his office a written statement of the alleged causes for the mayort’s
removal, and he shall cause a copy of such statement to be served upon
the mayor not less than ten days before the hearing of the matter. Pend-
ing such investigation by the governor, he may suspend the mayor for a
period of thirty days.”

“Misconduct in office means misconduct in an official capacity; and not
a personal misconduct during the term in which the officer is in office.”
—Graham ws. Stein, 18 O. C. C. 770.

“It is misconduct in office for an officer knowingly to disobey and
violate a statute imposing a duty upon him, from a spirit of willful and
improper opposition to the law, although he may derive no benefit what-
soever from such misconduct.”—State ws. Blair, 50 Bull. 11.

“If an officer has committed a criminal offense for which he may be
indicted and punished, but such offense does not involve his official con-
duct, such officer should not be removed until he has been indicted, tried
and convicted of such criminal offense.”—State vs. Chapman, 11 O. 430.

“Misconduct includes wantonness and violations of the law.”—Siate
ex rel. vs. Roll, 7 W. L. J. 121.

To my mind the only possible head under which the specifications could be
claimed to come is that of “misconduct in office,” because, clearly, there is nothing
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in the charges coming under the head of “bribery,” gross neglect of duty,” “gross
immorality” or “habitual drunkenness.”

Now, do the charges, even if true, show misconduct in office? The charges
rather disclose on their face a dispute between the mayor on the one hand and
the marshal on the other. True, the council exonerated the marshal. This does
not preclude the idea that the mayor may have had an honest conviction that he
was right, and for that matter, the mayor may have been right, although in
personally abusing the marshal he was unquestionably in error, if the charges be
true, and such conduct, if continued, would, in my judgment, afford good ground
for the charge “misconduct in office.”

The removal of an officer is a matter of considerable seriousness. This is
disclosed by the character of the causes which are grounds for removal. Mis-
conduct in office in relation to its seriousness must be considered in pari materia
with bribery, a word of great heinousness; gross neglect of duty, a term of serious
import; gross immorality, a phrase denoting immorality of tlie most unpardonable
kind, and habitual drunkenness, giving the idea of continuation of an offense. So
that misconduct in office is usually such misconduct as arouses a feeling of in-
dignation at the hands of the public. In my judgment, as a matter of law, con-
siderable weight is to be attached to the fact that there is no evidence that the
general public about Bradner have made any complaint of the conduct of the
mayor. If they did, it would not be conclusive, but its absence here is noticeable.
The complaint is filed by the one person affected. The council itself has not com-
plained. The fact that the mayor put all the motions and questions arising before
council, except those in relation to the marshal, is suggestive. The mayor was
doubtless right in the matter of parliamentary law in declining to entertain a
motion to strike from the minutes the action in refercnce to the suspension of
the street commissioner; but right or wrong, the fact is not of sufficient moment
to move the governor to action.

On the whole, as a matter of law, I do not believe you are called upon at
the present time to put on file-in your office the written statement of Mr. Denny.
I would suggest, however, that you retain the same and wait to sce whether or not
there is any repctition of the things complained of.

Respectfully submitted,
TimorHY S. HoGAN,
Attorney General.
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86.

STATE TAX COMMISSION—APPOINTMENT OF MEMBERS BY GOVER-
NOR—NECESSITY FOR CONFIRMATION BY SENATE.

Section 5445, General Code, provides for the appointiment of three tax commis-
sioners, the terms of whom terminate respectively on the second Monday of Feb-
ruary, 1911, 1912 and 1913 ; and under this statute, in February, 1911, and annually
thereafter there shall be appointed one commissioner for a terimn of three years
from the second Monday in February of such year. The statute also provides that
1o appointee shall be qualified to act until after his appointiment has been con-
firmed by the senate, unless appointed during recess or adjournment.

The language providing for confirmation by the senate must be construed to
demand a similar procedure as that sct out by section 12, General Code, providing
for confirmation of appointments made in time of session and in Hme of adjouri-
ment of the senate.

Section 1475-1, General Code, is o later statute and provides that after February,
1913, the tax commissioners shall be appointed biennially for a term of six years
from the time of appointment. This latter statute must be construed to amend
section 5445, General Code, only insofar as its terms are inconsistent with the for-
mer statute. The provisions of the former statute, therefore, as to appointment
confirmation must still be allowed to control.

CoLumpus, On1o, February 6, 1913.

Hon. James M. Cox, Governor of Ohio, Columbus, Ohio.

DeArR Sir:—You have verbally requested my opinion as to whether or not
appointments of members of the state tax commission of Ohio by the governor
require the confirmation of the senate. .

The state tax commission was created by an act passed May 10, 1910, and said
act was given the Code numbers from 5445 to 5542-24, inclusive, section 1 of said
act being given the Code number, section 5445.

In an act passed May 31, 1911, and approved June 2, 1911, sections 5446 to
5542-8, inclusive and sections 5542-10 to 5542-24, inclusive, were repealed, leaving,
however, in force and effect section 5445, being section 1 of the act of May 10, 1910.

The first section of the act of May 31, 1911, which was given the Code number
1465-1, modified the first section of the act of May 10, 1910, which as before stated
bears the Code number 5445.

Section 5445 of the General Code, being section 1 of the act of May 10, 1910,
and which was not repealed by the act of May 31, 1911, reads as follows:

“A tax commission is hereby created, to he known as the tax com-
mission of Ohio, to he composed of threc commissioners, clectors of the
state, not more than two of whom at any time shall be of the same polit-
ical party. On or before July 1, 1910, the governor shall appoint such
commissioners as follows: The term of one of such appointce, who shall
belong to the same political party as onc of the other members appointed
on such commission, if there be two appointees from the same political
party, shall terminate on the second Monday of February, 1911 the term
of the second such appointee shall terminate on the sccond Monday of
February, 1912; the term of the third such appointee shall terminate on
the second Monday of February, 1913. In February, 1911, and annually

. thereafter, in the month of February, therc shall be appointed in the same
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manner, one commissioner for the term of three years, from the second
Monday of February of such year. Each commissioner so appointed shall
hold his office until a successor is appointed and qualified. Any vacancy
on the commission shall be filled by appointment of the governor for the
unexpired term. No appointee shall be qualified to act until after his ap-
pointment has been confirmed by the senate, unless appointed during re-
cess or adjournment of senate.”

Section 1465-1, General Code, reads as follows:

“Between the first day and the second Monday of February, 1913,
and biennally thereafter, the governor shall appoint one member of the tax
commission of Ohio for the term of six years from the second Monday
of February of such yeat.”

An examination of section 5445, supra, discloses that it is the section which
creates the tax commission of Ohio in the first sentence thereof. Thereafter
it is stipulated when the three commissioners shall be appointed and the term for
which they shall be appointed. It is then provided that: “In February, 1911,
and annually thereafter, in the month of February, there shall be appointed in the
same manner, one commissioner for the term of fthree years, from the second
Monday of February of such year.”

Section 1465-1, supra, modificd the above quoted language and provides that
from February, 1913, the terms of the commissioners to be appointed thereafter
shall be six years.

Section 1465-1 did not repeal by implication section 5445 as the said two sec-
tions can casily be read together and are, therefore, not in conflict with each other.
It is a well known principle of law that repeals by implication are not favored,
and that when two sections can be reconciled both sections shall stand. I, there-
fore, conclude that section 5445, General Code, is in full force and effect, ex-
cept as modified by section 1465-1, which modification takes place in February, 1913.

Section 5445, General Code, provides:

First. That the commissioner appointed shall hold his office until his suc-
cessor is appointed and qualified.

Second. That any vacancy shall be filled by appointment of the governor for
the unexpired term, and then stipulates the following:

“No appointee shall be qualified to act until after his appointment
has Dbeen confirmed by the senate, unless appointed during recess or ad-
journment of senate.”

There are two classes of appointments that are made by the governor. One is
the appointments that are made by him absolutely, and the second are those appoint-
ments which are made by him with the advice and consent of the senate.

The language of section 5445 that no appointee shall be qualified to act until
after his appointment has been confirmed by the senate convinces me that such
appointments are made in the same way as are those appointments which are
stipulated in so many words to be made with the advice and consent of the senate.

Section 12 of the General Code provides as follows:

“When a vacancy in an office filled by appointment of the governor,
with the advice and consent of the senate, occurs by expiration of term
or otherwise during a session of the senate, the governor shall appoint

.
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a person to fill such vacancy and forthwith rcport such appointment to

~ the senate. [f such vacancy occurs when the senate is not in session, and
no appointment has been made and confirmed in anticipation of such
vacancy, the governor shall fill the vacancy and report the appointment
to the next session of the senate, and, if the senate advise and consent
thereto, such appointee shall hold the office for the full term, otherwise a
new appointment shall be made.”

Since in my judgment the provisions of section 5445, General Code, in refer-
ence to the appointment by the governor are of the same effect as if it were
clearly provided that the appointment should be made “with the advice and con-
sent of the senate” I am of the opinion that an interim appointment made by the
governor must fall within the provisions of section 12, General Code, above quoted,
and that if the vacancy occurs when the senate is not in session and no appoint-
ment has been made and confirmed in anticipation of such vacancy the governor
shall fill the vacancy and report the appointment to the next session of the senate,
and if the senate advise and consent thereto such appointee shall hold the office
for the full term, otherwise a new appointment shall be made.

Very truly yours,
TivoraY S. HocaN,
Attorney General.

98.

PROBATE JUDGE—TERM OF OFFICE FOUR YEARS—APPOINTMENT
BY GOVERNOR TO FILL VACANCY WHEN JUDGE-ELECT FAILS TO
QUALIFY BY REASON OF VIOLATION OF CORRUPT PRACTICES
ACT.

The courts of this state, having decided that the term of an office which has
been fired by the constitution, may not be decrcased or diminished by the legislature,
and since the lerm of a probate judge has been so fixed at four years, such officer
cannot remain in office after the expiration of four years from the date of his taking
office. When, therefore, a person elected to such office is refused a certificate of
election, because of a wviolation of the corrupt practices act, under section 27,
article 2, of the constitution, which provides that the filling of a vacancy, not other-
wise provided for by the constitution, shall be accomplished as directed by law, and
under section 142, General Code, which provides that when the office of a probate
judge becomes vacant, by reason of the expiration of term of the incumbent, and the
failure to provide therefor at the preceding election, such vacancy shall be filled by ap-
pointment by the governor.

The governor may appoint a person to fill the position of such probate judge,
wwhich appointee shall hold office until a successor is propertly elected for the un-
expired term at the first gencral election for the office which is, vacant, that occurs
more than thirty days after such appointiment, as ts provided by section 142, General
Code.

CorumBus, OHio, February 25, 1913,

Hox. James M. Cox, Governor of Ohio, Columbus, Ohio.

My Dear GoverNor:—I have your favor of February 22nd, whercin you re-
quest my opinion as to whether or not there is a vacancy in the office of probate
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judge in Jefferson county, Ohio, and if there is such a vacancy, how the same shall
be filled. In reply thereto I beg to advise that under article 17, section 2 of the con-
stitution of Qhio, the term of the judges of the probate court is fixed at four years.
Section 1580 of the General Code of Ohio provides:

“Quadrennially, one probate judge shall be elected in each county,
who shall hold his office for a term of four years, commencing on the
ninth day of February next following his election.”

The term of the outgoing probate judge commenced on the ninth day of
February, 1909. The first question to be determined: When did his term expire,
and should he hold office until his successor is elected and qualified? This question
is disposed of by the case of the State ex rel. Attorney General vs. Brewster, 44 O.
S., 589, the syllabus whereof is as follows:

“l. Where the term of an office is fixed and limited by the constitu-
tion, there is no power in the general assembly to extend the term or
tenure of such office beyond the time so limited.”

So that it appears that the time of the last incumbent expired on the ninth
day of February, 1913, and that such incumbent had no right de jure to hold over
until his successor was elected and qualified.

The next question that arises is, how is the vacancy to be filled? Section 13 of
article 1V of the constitution of Ohio provides:

“In case the office of any judge shall become vacant before the
expiration of the regular term for which he was elected, the vacancy, shall
be filled by appointment by the governor, until a successor is elected and
qualified ; and such successor shall be elected for the unexpired term, at the
first annual election that occurs more than thirty days after the vacancy
shall have happened.”

This section does not apply because the office of 1o judge had become vacant
before the expiration of the regular term for which he was elected.
Section 27 of article IT provides as follows:

“The election and appointment of all officers, and the filling of ‘all
vacancies, not otherwise provided for by this constitution, or the constitu-
tion of the United States, shall be made in such manner as may be directed
by law; * * %

There being no method provided by the constitution for filling a vacancy in the
office of probate judge, the last quoted section, to wit, section 27, unquestionably
applies, and we arc then to ascertain whether the method of filling the vacancy
in question is directed by law.

Section 27 of article 2 provides as follows:

“If the office of a judge becomes vacant by reason of the expiration of
the term of the incumbent, and a failure to provide therefor at the pre-
ceding election, such vacancy shall he filled by appointment by the governor.
This person so appointed shall hold the office until a successor is elected
and qualified. Such successor shall be elected for the unexpired term at
the first general election for the office which is vacant that occurs more
than thirty days after such appointment.”
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Now, the Jefferson county case presents the case of the office of a judge
becoming vacant by reason of the expiration of the term of the incumbent, and the
only question left is, “Was there a failure to provide therefor at the preceding
election?” At the election held in November, 1912, there was various candidates
for the office of prohate judge in Jefferson county, Ohio. John G. Belknap appcars
to have received the required number of votes entitling him to proper certificate
from the board of deputy state supervisors of elections, hut the latter hoard, acting
upon the advice of their superior officer and this department, declined, and still
declines, to issue his certificate of election, for the reason that, as claimed, the said
John G. Belknap failed to file a true statcment of his cxpense account with the
election board as provided by the Kimble corrupt practices act. Now, the said
John G. Belknap, being without such certificate of election, is not entitled to assume
the duties of the office as required by section 138 of the General Code, which is as
follows:

2

“A judgze of a court of record, state officer, county officer, militia officer
and justice of the peace, shall be ineligible to perform any duty pertaining to
his office, until he presents to the proper officer or authority a legal certificate
of his election or appointment, and receives from the governor a commission
to fill such office.”

Section 140 of the General Code provides:

“When the result of the election of any such officer is officially known
to the deputy state supervisors of clections of the proper county, and
upon payment to them of the fee prescribed in the preceding scction,
they shall immediately forward by mail to the secretary of state a cer-
tificate of such officer together with the fee so paid. * * *”

Mr. Belknap, probate judge-clect, is without the last mentioned certificate, and is
without the commission from the governor,

The question now presents itself whether in view of the fact that the people of
Jefferson county elected a man to the office of probate judge who is ineligible to per-
{form any of the duties pertaining to his office hy recason of the absence of the legal
certificate of his election or appointment and the absence of his commission, there
has been a failurc to provide at the preceding election for a successor to the
incumbent whose term expired. What would he the result if 2 man had heen clected
to the office of probate judge and died prior to the ninth day of February, 1913,
would there have been a failure to provide at the preceding election? I think
that in contemplation of the spirit of scction 142 of the General Code there would.
Or, if an alien had been elected there would have been a legal failure to provide,
and to my mind the same result follows when one is clected who is incligible for
any purpose. Such person is, in contemplation of law, not entitled to office. In
other words there was a failure to elect a man legally entitled to the office. The
essence of the section in question is the authority conferred upon the governor to
fill a vacancy in the office of the judge by rcason of the expiration of the term
of the incumbent.

My opinion, in conclusion, is that there is a vacancy at the present time in the
office of the probate judge of Jefferson county, Ohio, and that it is the duty of the
governor to fill such vacancy by appointment, such appointment to last until a successor
is clected and qualified. Under the statutes “such successor shall be elected for the
unexpired term at the first general clection for the office which is vacant that
occurs more than thirty days after such appointment.”

Very truly yours,
TimorHY S. HogaN,
Attorney General.



10 GOVERXNOR.

9.

NATIONAL GUARD—GOVERNOR MAY ORGANIZE TO MAKE 1T COR-
RESPOND WITH UNITED STATES ARMY SO FAR AS PRACTICABLE.

Under sections 5190 and 5191, General Code, the gowvernor may change the
tactical organization of the national guard or a part thereof from time to time to
make it correspond with that prescribed for the regular and volunteer armies of
the United States. When, however, the numbers of the national guard are insuj-
ficient to constitute a division, as the same exists in the United States armies, the
governor can only provide for its organization insofar as it is practicable to make
it similar to that of the United States.

Corumsus, Onio, February 26, 1913.

Hoxn. James M. Cox, Governor of Ohio, Columbus, Ohio.

My Diar Sir:—You have verbally requested my construction of sections 5190
and 5191 of the General Code of Ohio, in their application to the following state
of facts:

The national guard of Ohio as at present organized consists of two brigades of
infantry, four troops of cavalry, three batteries of light artillery, one battalion of
engineers, one battalion of signal corps, two field hospitals, and two ambulance
corps. These units, as I understand it, fall far short of the number necessary to
constitute a division as provided for in the organization of the United States army,
a division consisting of the following: three brigades of infantry, two regiments of
cavalry, two regiments of light artillery, one bhattalion of engineers, one battalion of
signal corps, four field hospitals and four ambulance companies. It will be thus
seen that the Ohio organization only comes up to the requirement for a division
in two particulars, namely: the battallion of engineers and the battalion of signal
corps, and, as stated before, falls far short of the necessary number of units to
compose a division.

Sections 5190 and 5191 of the General Code provide as follows:

“The national guard shall be organized in a like manner as is pre-
scribed for the regular and volunteer armics of the United States. The
governor may change the tactical organization of the national guard or a
part thercof from time to time to make it correspond with that prescribed
for the regular and voluntecer armies of the United States. In time of
peace the governor shall fix the maximum strength of organizations within
the minimum and maximum limits prescribed by the president of the United

States. (Section 5190.) -

“When practicable the governor shall organize the national guard into
a division, brigades, regiments and battalions with such staff officers and
non-commissioned staff officers as may be necessary for cach of the several
commands. (Section 5191.)”

Under the above quoted sections, it seems to me the question of the organization
and reorganization of the national guard is a matter to be determined by you as com-
mander-in-chief ; the only limitation upon your complete authority as to this being
that it shall be organized in like manner as is prescribed for the regular and volun-
teer armies of the United States, and that you may change the tactical organiza-
tion from time to time to make it correspond with that prescribed for the United
States regular and volunteer armies. These two sections must be taken together,
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and when practicable, under section 5191, the organization should be into a division,
brigades, regiments, etc.; but it seems clear that if it is not practicable, that is, if in
the national guard as now constituted there are not enough units to constitute a
division, it would not only be impracticable but would be impossible for you, or
anyone else, to create what does not exist.

Therefore, under said section 5191, it is my opinion that it is your power and
you have the duty, in providing for the organization of the national guard, to do so
in whatever manner may be practicable and efficient with regard to the number of
units in existence. In short, if there are enough units to constitute one or more
effective brigades, with a complete brigade organization, under said sections, you
would have full power to provide for such organization; and in the future, if the
national guard were increased to a point where the organization of a division were
possible, then, it could be so organized by and order from you.

Very truly yours,
TimMormY S. HocaN,
Attorney General.

610.

THE MONEY RECEIVED FROM THE TREASURER OF THE NATIONAL
HOME FOR DISABLED VOLUNTEER SOLDIERS IS TO BE PAID IN
TO THE GENERAL REVENUE FUND OF THE STATE.

Where the governor has received from the treasurer of the national home for
disabled voluntcer soldiers the sum of $28,400.00, being the amount due the state
on account of aid to state or territorial homes, the treasurer of state is authorized
to receive such money from the governor on lhe pay in warrant of the auditor of
state and to credit the same to the general revenue fund of the state.

Corumsus, OHIo, November 8, 1913.

Honw. James M. Cox, Governor of Ohio, Columbus, Ohio.

DeAR Sik:—The treasurer of state has handed to me a letter addressed to
you by Major Moses Harris, general treasurer of the national home for disahled
volunteer soldiers, apparently accompanying a check on the treasury of the United
States to your order as governor for $28400.00, “being amount found due the
state of Ohio on account of aid to state or territorial homes, for the quarter end-
ing September 30, 1913.” The letter is dated October 28, 1913,

The treasurer of state informs me that the check has been tendered by you to
him, and that he is in doubt as to his authority to accept it.

The members of the board of administration inform me that they have relied
upon the use of this money for the maintenance of the Ohio soldiers’ and sailors’
home at Sandusky and that unless it can be used the board will be at a loss as
to how to manage the finances of that institution.

The question is suggested as to whether or not if the money is to be paid
into the treasury of the state it can be drawn upon by the board of administration
in the absence of an appropriation, the legislature having failed to pass any appro-
priation which would make this money so available.

I am informed also that in the past the invariable custom has been for the
governor to receive the checks due the state from the federal appropriation and
to cover them into the state treasury, and have the legislature make annual ap-
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propriations thereof. So that the question would not have arisen at this time
but for the failure of the legislature to make the necessary appropriation.

The money comes to the state or to its officers by virtue of an appropriation
made by congress for this purpose. A typical current appropriation of this kind
is found in 35 Statutes at Large, 1012, being that made by the 60th congress at
its second session in 1908. It is as follows:

“State or territorial homes for disabled soldiers and sailors: For con-
tinuing aid to state or territorial homes for the support of disabled vol-
unteer soldiers, in conformity with the act approved August twenty-seventh,
eighteen hundred and eighty-eight, including all classes of soldiers admis-
sible to the national home for disabled volunteer soldiers, one million one
hundred and fifty thousand dollars: Provided, That no part of this appro-
priation shall be apportioned to any.state or territorial home that main-
tains a bar or canteen where intoxicating liquors are sold: Provided
further, That for any sum or sums collected in any manner from inmates
of such state or territorial homes to be used for the support of said homes
a like amount shall be deducted from the aid herein provided for, but this
proviso shall not apply to any state or territorial home into which the
wives or widows of soldiers are admitted and maintained.”

The act referred to is found in 25 Statutes At Large, 450, and in full is as
follows:

“Be it enacted by the senate and house of representatives of the United
States of America in congress assembled, That all siates or territories
which have established, or which shall hereafter establish, state homes for
disabled soldiers and sailors of the United States who served in the war
of -the rebellion, or in any previous war, who are disabled by age, disease
or otherwise, and by reason of such disability are incapable of earning a
living, provided such disability was not incurred in service against the
United States, shall be paid for every such disabled soldier or sailor who
may be admitted and cared for in such home at the rate of one hundred
dollars per annum. The number of such persons for whose care any
state or territory shall receive the said payment under this act shall be
ascertained by the board of managers of the national home for disabled
volunteer soldiers, under such regulations as it may prescribe, but the said
state or territorial homes shall be exclusively under the control of the
respective state or territorial authorities, and the board of managers shall
not have nor assume any management or control of said state or territorial
homes. The board of managers of the national home shall, however,
have power to have the said state or territorial homes inspected at such
times as it may consider necessary, and shall report the result of such in-
spections to congress in its annual report.

“Sec. 2. That the sum of two hundred and fifty thousand dollars,
or so much thereof as may be necessary, is hereby appropriated out of
any money in the treasury not otherwise appropriated, to carry out the
provisions of this act, and payments to the state or territories under it
shall be made quarterly by the said board of managers for the national
home for disabled volunteers to the officers of the respective states or ter-
ritories entitled, duly authorized to receive such payments, and shall be
accounted for as of the appropriations for the support of the national
home for disabled volunteer soldiers.

“Approved August 27, 1888.”
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The intent of congress is clear. The appropriation is for the purpose of pay-
ing the state so much for each soldier; it is not directly in aid of any particular
institution maintained by the state, and so far as the act of congress is con-
cerned the state is at liberty to do what it pleases with the very moneys which
are paid over to the state in pursuance of this act.

From this it follows that this is not a trust fund, but it is a general rev-
enue of the state. That being the case, and your authority as governor to receive
the money on behalf of the state, as required by the act, being assumed, it would
be, and is your duty under section 24 of the General Code of Ohio immediately
to pay it into the state treasury, where, under section 270 of the Gencral Code,
it is to be credited to the general revenue fund.

I am, therefore, of the opinion that the treasurer of state is authorized to
receive from you, on the warrant of the auditor of state, the money represented
by the check referred to in the lefter handed to me, and to credit the same to the
general revenue fund of the state.

Article II, section 22 of the constitution of Ohio, provides that:

“No money shall be drawn from the treasury, except in pursuance of

a specific appropriation, made by law; and no appropriation shall be made

for a longer period than two years.”

Even if the money in question were a special or trust fund, I believe this
section would apply to and govern its disbursement, once it were legally in the
state treasury. Being a part of the general revenue fund, however, there can be
no question as to the application of the section of the constitution just quoted.

From the time when the state first received such moneys they have been
treated in the manner already outlined, being paid into the state treasury and dis-
bursed therefrom only on appropriations. Such a long continued legislative inter-
pretation of the constitution and of its own duties and those of the cxecutive
departments having to do with the internal management of this fund, could not
lightly be disturbed even if the question were doubtful. Inasmuch, however, as
the question is devoid of any element of doubt, I am of the opinion that the money
represented by the check to which the letter refers, when paid into the state treas-
ury may not lawfully be withdrawn therefrom, save in pursuance of an appro-
priation made by the general assembly.

Yours very truly,
TimorHY S. Hocan,
Attorney General,



14 LIEUTENANT GOVERNOR.

338 (To the Lieutenant Governor)

REPAIRING OF SCHOOL BUILDING DAMAGED BY FLOODS—DAM-
AGE, QUESTION OF FACT—SNYDER ACT—REPAIR AFTER CON-
DEMNATION BY CHIEF INSPECTOR OF WORKSHOPS AND FAC-
TORIES.

When a school building fit for occupancy prior to the flood has been dani-
aged by the flood as to render the same unfit for use, the provisions of the Suyder
emergency act, exempting from the -general limitations of the law upon levies and
borrowing powers may be resorted to.

The question of damage is one of fact, the answer to which may be assisted
by the reports of the chief inspectior of workshops and factories.

Under section 7630-1, General Code, a school building condemned by the chief
wnspector of workshops and factories may be rebuilt or repaired. The money may
be borrowed therefor, regardless of the Smith law limitations.

Corumsus, OHIo, June 18, 1913.

Hon. Huce L. NicHoLs, Lieutenant Governor of Ohio, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of June 12th, in which
you state that in a certain village a very old and virtually unsafe school building
was damaged by the floods of March and April, 1913, although the condition of
the building, aside from its dampness, is not visibly different from that in which
it was prior to these floods. The state authorities have not condemned the build-
ing for use, but it is felt that if an inspection were now made it would be con-
demned.

You request my opinion as to whether or not the so-called Snyder emergency
law, authorizing the borrowing of money and the levying of taxes outside of the
limitations of the general law for the restoration and replacement of property
destroyed or injured by the aforementioned floods, can be used to borrow money
and construct a new building in place of the qld building; the desire to do so
arising from the fact that under what you speak of as the “Longworth act” the
tax limits of the district are such as to preclude the expenditure of money for
this purpose under the general laws of the state.

At the outset I desire to correct what was evidently a misapprehension on
your part. The “Longworth act,” being section 3939, et seq., General Code, has no
application whatever in school districts; it relates solely to municipal corporations
and townships. There is no limit whatever upon the bonded indebtedness of a
school district. I take it you have in mind the so-called Smith one per cent. law,
which, while it does not limit the bonded indebtedness of a school district di-
rectly, does have a practical effect thereon, in that it limits the amount or rate
of taxes which may be levied for any and all purposes, including the retirement of
bonds and the payment of interest thereon. I shall discuss the question upon
this assumption.

The so-called Snyder law authorizes the replacement of property damaged
by the floods which you mention, and for that purpose empowers the board of
education, as to school property, to issue bonds and to provide for the payment
of the same by special tax levy, which may be made outside of all of the limita-
tions of the Smith law. The only question which would arise under the facts
submitted by you is as to whether or not, in view of the fact that the building,
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after the flood, was not in very much worse condition than it was before the
flood, it can be said to have been “damaged,” within the meaning of the Snyder act.

This, of course, would be a mixed question of fact and law. It may be that
the building was so near the border line of unfitness for use, prior to the flood,
that the damages to it, which would necessarily occur if water to the depth of nine
feet or more stood in it for an appreciable length of time, would cause it actually
to become unfit for use. This might easily be the fact, and in such case the dam-
ages, though slight, would, in my opinion, authorize procecdings to be had under
the Snyder law. If, on the other hand, the unfitness of the building for use does
not result from the flood, but the building is really no more unfit for use since
the flood than it was before the flood, I should think that a contrary result would
follow, as in such case it could not be said that the damages to the building had
resulted from the flood.

The question here is one of fact, and I should be of the opinion that the
findings of the district inspector of workshops and factories ought to be entitled
to some weight. If, a reasonable time prior to the flood, the chief inspector,
acting upon the report of the district inspector, had approved the use of the build-
ing for school purposes, that would, in my judgment, constitute a sufficiently con-
clusive finding to the effect that the building was actually, at the time, fit for
use as a school building. If an inspection were now made and the finding should
be that the building is not fit for use as a school building, I should be of the
opinion that such a finding would be conclusive. And if the change in the posi-
tion of the department of workshops and factories could be said to have resulted
from the action of the waters, comparatively slight though that may have been, [
would be of the opinion that the case would be a proper one for proceedings under
the Snyder act.

In connection with the question which you present, I beg leave to call atten-
tion to the provisions of senate bill 264, passed by the late session of the general
assembly, and made an emergency law, so it is at present in effect. This act pro-
vides as follows:

“AN ACT

“To supplement scction 7630, General Code, by the cnactment of a section
to be known and designated as scction '7630-1, and to amend section
5649-4 of the General Code for the purpose of facilitating the replace-

- ment of school houses condemned or destroyed by fire or other cas-
ualty.

“Be it enacted by the General Assembly of the State of Ohio:

“Section 1. That section 7630 of the General Code be supplemented
by the enactment of a section to be known and designated as section 7630-1
as follows; and that section 5649-4 of the General Code he amended so as
to read as follows:

“Sec. 7630-1. If a school house is wholly or partly destroyed by fire
or other casualty, or if the use of any school house for its intended pur-
pose is prohibited by any order of the chief inspector of workshops and
factories, and the board of education of the school district is without suf-
ficient funds applicable to the purpose, with which to rebuild or repair
such school house or to construct a new school house for the proper
accommodation of the schools of the district, and it is not practicable to
secure such funds under any of the six preceding sections because of the
limits of taxation applicable to such school district, such board of educa-
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tion may, subjéct to the provisions of sections seventy-six hundred and
twenty-six and seventy-six hundred and twenty-seven, and upon the ap-
proval of the electors in the manner provided by sections seventy-six
hundred and twenty-five and seventy-six hundred and twenty-six issue
bonds for the amount required for such purpose. For the payment of the
principal and interest on such bonds and on bonds heretofore issued for
the purposes hercin mentioned and to provide a sinking fund for their final
redemption at maturity, such board of education shall annuaily levy a tax
as provided by law.

“Sec. 5649-4. For the emergencies mentioned in section forty-four
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and
twenty-nine, seventy-four hundred and nineteen and 7630-1 of the Gen-
eral Code, the taxing authoritics of any district may levy a tax sufficient
to provide therefor irrespective of any of the limitations of this act.

x A

If the chief inspector of workshops and factories should, by order, prohibit
the usc of the old building for school purposes, this statute might be employed
for the relief of the situation. The advantage of its employment would be that
it would obviate the embarrassing question which might arise under the Snyder
act, while, at the same time, it affords an equal exemption from the limitations
of the Smith law. The disadvantage of proceeding under section 7630-1 is that
it necessitates submitting the question of expenditure to a vote of the people, en-
tailing some ecxpense and delay. The election, however, may be called at fmy
time, and need not await the holding of a regular election.

In any event, I should advise that the attention of the department of work-
shops and factories be directed to the building, and the advice of the chief in-
spector obtained. If he condemns the present edifice for use, then section 7630-1
can clearly be followed; and a much clearer case can be made for proceeding
under the Snyder act.

I regret that I feel unable to give you an unequivocal answer to the question
which you submit, especially as concerns the application of the Snyder emergency
act. T have, however, tried to lay down the principles by which the action of the
board of education may be determined when the facts are ascertained with ex-
actness.

Very truly yours,
TimotHY S. HoGaN,
Attorney General.
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- (To the General Assembly)

EMERGENCY BILL—SECTION OF AN ACT DECLARING A BILL TO BE
AN EMERGENCY MEASURE MUST BE SEPARATELY VOTED UPON.

Inasmuch as scction 1-d of the ainendment to article 2 of the constitution ca-
pressly declares that the reasons for the necessity of declaring a bill an emergency
must be set forth in a separate seclion of the law, which section shall be
passed upon by a “yea” and “nay” wote, upon a separate roll call thereon, a bill
providing lobbying regulations, which in a scction thercof, is- declared to be an
cmergency ncasure jor the rcasons therein stated, but which section did not
receive a separate roll call was not legally passed.

Corunmpurs, OHIo, January 20, 1913,

ox. J. H. Lowry, House of Representatives, Columbus, Ohio.

My Drar Sik:—You have today requested my opinion as to the legality of the
passage by the scnate on January 16th, of senate bill No. 11, entitled :

“A bill to provide for the registration of persons employed to advocate
or oppose legislative measures, and to regulate the method of such ad-
vocacy or opposition.”

You state that this hill was passed by the unanimous vote of the senate upon the
bill as a whole, and that no separate vote was taken upon section 14 of the bill which
is as follows:

“Section 14, This act is hereby declared to be an emergency act
and that its enactment is nccessary for the immediate preservation of the
public safety. The necessity therefor lics in the fact that the public wel-
fare and safety require that the deliberations of the present general as-
sembly shall be free from interference, and its members, in the performance
of their duties, protected from solicitation by persons representing interests
that are undisclosed and principals who are unknown.”

Section 14 defines the act as an emergency measure and states the reason for
its going into effect immediately so as to remove it from the nccessity of refer-
endum. [ wish to call your attention to section 1-d of the amendment to article
1T of the constitution of Ohio adopted hy the electors of this state at the clection
held on September 3, 1912, This amendment is as follows:

“Such emergency laws, upon a yca and nay vote, must receive the vote
of two-thirds of all the members clected to cach branch of the general
assembly, and the reasons for such necessity shall be set forth in one section
of the law, which section shall be passed only upon a yea and nay vote
upon a separate roll cail thereon.”

This section is so clear as to admit no controversy as to its requirement in
regard to the passage of emergency acts. Such emergency laws must receive the
vote of two-thirds of all the members elected to each house of the general assembly,
upon a yea and nay vote. The reasons for the nccessity of the law must be set
forth in one of the sections of the law, and the section containing this reason
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must be passed upon a yea and nay vote and upon a separate roll call. Section 14
of the act complies with the constitutional requirement in that it sets forth the
reason for its necessity, but the requirement that this section containing such reason,
namely section 14, can only be passed upon separate roll call and a yea and nay
vote thereon was not met in the passage of this bill, herefore the bill was not
legally passed.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

41.

RESOLUTION AUTHORIZING CLERK OF HOUSE OF REPRESENTA-
TIVES TO DISTRIBUTE COPIES OF JOURNAL FOR MEMBERS OF
THE GENERAL ASSEMBLY, VALID.

In view of secltion 768, General Code, providing for the distribution of six
hundred copies of the house journal among the members of the house of represcnta-
lives a resolution of the house authorising a clerk to cause to be mailed, not to
exceed five copies of such journal to such names and addresses as may be furnished
him by each member, is not subject to objection.

CoLumsbus, OHIo, January 21, 1913.

Hon. Joun R. Cassipy, Clerk, House of Representatives, Columbus, Ohio.

DeAr Sir:—Under date of January 18th you submitted house bill No. 24 passed
by the house of representatives on January 15, 1913, and you inquire whether there
exists any legal. reason why you should not comply with the requirements of the
resolution both as to postage and numbers.

} The resolution in question reads as follows:

80th General Assembly H. R. No. 24.
Regular Session
Mr. Sweeney.

“WHEREAS, section 768 of the General Code provides for the distribu-
tion of six hundred (600) copics of the house journal among the members
of the house of representatives during time said house is in session,
therefore,

“Be It Resolved, That the clerk of the house of representatives be,
and is hereby authorized to cause to be mailed during the session of the
house not to exceed five copies of such journal to such names and addresses
as may be furnished by him to each member; the cost of mailing the same
to be paid out of the contingent fund of the house.”

Section 768, General Code, provides as follows:

“Each day one copy of such pamphlet shall be placed on the desk of
each member of the senate and house of representatives, one copy shall be
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sent to each state department, two hundred copies shall be distributed
by the members of the senate, under the direction of the clerk
thereof, and six hundred copies shall be distributed by the members of
the house of representatives under the direction of the clerk of the
house of representatives. The proper number of sheets for the permanent
copies of such journals shall be printed, retained and bound with the
indexes therefor, as provided by law.”

We assume that the house journal referred to in the resolution in question
refers to the daily pamphlet referred to in section 767 of the General Code. Since
section 768 of the General Code provides that six hundred copies of such pamphlet
shall be distributed by the members of the house of representatives under the
direction of the clerk of the house of representatives I can see no legal reason why
you should not comply with the requirements of such resolution, providing, of
course, that no more than six hundred copies are so distributed. You cannot, of
course, exceed the six hundred copies provided for in section 768, General Code.

Very truly yours,
TimorrY S. Hocan,
Attorney General.

42,

LOBBY BILL DOES NOT INCLUDE PERSON GATHERING AND SELLING
INFORMATION RELATING TO MATTERS PENDING BEFORE THE
GENERAL ASSEMBLY, NOR INDIVIDUAL, ASSOCIATION, OR COR-
PORATION PURCHASING SUCH INFORMATION, NOR TO UNEM-
PLOYED INDIVIDUALS.

The terms of the act to provide for regisiration of persons emploved to advocate
" or oppose legislative measures, do not include an individual engaged in the busi-
ness of gathering and selling information relating to wmatters pending, or which
may come before the general assembly, providing such individual is not also em-
ployed by any person, association or corporation, purchasing such information for
the purpose of influencing legislation; nor does such act include individuals, as-
sociations or corporations purchasing such information.

The act is intended to apply to persons employed or persons employing others
Jor the purpose of influencing legislation and in 1o way operates upon an in-
dividual acting solely on his own initiative as a citizen, without receiving compensa-
tion for his services.

CoruMmsus, OHIo, January 24, 1913.

Hon. CarL D. FriesoLiN, Member Ohio Senate, Columbus, Ohio.

Dear Sir:—In your letter of January 22nd you ask my opinion on three
qnestions concerning the act passed by the general assembly on January 21, 1913,
entitled “An act to provide for registration of persons employed to advocate or
oppose legislative measures, and to regulate the method of such advocacy or op-
position.”

Your first question is as follows:

“Is an individual engaged in the business of gathering and selling in-
formation relating to matters pending, or which may come before the
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general assembly, exempt from the provisions of this bill; provided, of
course, that the individual so engaged in the business of furnishing or
selling information is not also employed by any person, associations or
corporations purchasing such information for the purpose of influencing
legislation?”

Section 1 of the act is as follows:

“Any person, firm, corporation or association, or any officer or employe
of a corporation or association acting for or on behalf of such corporation
or association, who or which directly or indirectly employ any person or
persons, firm, corporation or association to promote, advocate, amend or
oppose in any manner any matter pending or that might legally come
hefore the general assembly or either house thereof, or a committee of
the general assembly or either house thereof, shall within one week from
the date of such employment furnish in a signed statement to the secretary
of state the following information, to wit:

“l. If an individual, his full name, place of residence and place of
business.

“2. If a firm, its correct firm name, place of busmess, and the full
name and place of residence of each partner.

“3. If a corporation or association, its full name, the location of its
principal place of business, whether a corporation or voluntary association,
whether a domestic or foreign corporation, and the names and the places of
residence of each of its officers.

“4, The nature and kind of his, their, or its business, occupation or
employment. '

“5. The full name, place of residence and occupation of each person,
firm, corporation or association so employed, together with the full period
of employment.

“6. The exact subject matter pending or that might legally come
before the general assembly or either house thereof or before any com-
mittee thereof with respect to which such person, firm, corporation or as-
sociation is so employed.

“7. When any change, modification or addition to such employment
or the subject matter of the employment is made, the employer shall
within one week of such change, modification or addition furnish in writing
full information regarding the same to the secretary of state.

“The secretary of state shall immediately enter all such information,
appropriately indexed so as to show all employers, employes and the sub-
ject-matter of such employment, in a separate book to be kept for that
purpose in the office of the secretary of state, which book at all times shall be
open to public inspection. Upon the payment of the fee hereinafter
provided for, the secretary of state shall issue to each person ar to the
representative of any firm, corporation or associdtion, so employed, a
certificate showing the name of the person to whom the certificate is issued,
the name or names of his employers, the particular matter in respect to
which such person is so employed, and the duration of the employment.
A new certificate shall be required and issued upon any change, modifica-
tion or addition being made to such employment. Such certificate shall
be prima facie evidence during the period of the employment therein
recited, but not to exceed two years, of compliance with this section by the
employer and employe named in said certificate, Provided, that nothing
in this section shall apply to a bona fide newspaper, journal or magazine,
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or a bona fide news bureau or association which in turn furnishes such
information solely to bona fide newspapers, journals or magazines, in
employing correspondents to furnish information or news for publica-
tion only.”

It seems apparent to me from the language used in the first paragraph of this
section, and from the information required to be given by item 6 in the statement
furnished the secretary of state, that the act applies whenever a person, firm, cor-
poration or association is employed directly or indirectly to promote, advocate,
amend or oppose in any manner any matter pending or that might legally come before
the general assembly or cither house thereof, or a committee of the general assembly
or cither house thereof ; and therefore for the reason that in the case specified by you
the individual is not employed, by any one, directly or indirectly to promote, ad-
vocate, amend or oppose in any manner any matter pending or that might legally
come before the general assembly, but simply gathers and sells information relating
to matters pending or which may come before the general assembly, he would not
come under the provisions of the act.

Your second question is as follows:

“2. Are individuals, associations or corporations purchasing informa-
tion as above described exempt from the provisions of this bill?”

I find nothing in the act that seems to or would prevent individuals, associations
or corporations from purchasing information relating to matters pending or which
might come before the general assembly, unless such irfdividuals, associations or
corporations sought by so doing, to directly or indirectly promote, advocate, amend
or oppose a matter pending or that might legally come before the general assembly
as provided in the act.

Your third question is as follows:

“3. Is an individual not employed by any person, firm or corpora-
tion to influence legislation, exempt from the provisions if he is acting
solely in his capacity as an individual without reference to the interests of
such person, firm or corporation, if he attempts to influence legislation
pending in, or which may come before the general assembly?”

There is no attempt made in this bill to interfere with or restrict the rights of
a citizen to express his approval or disapproval of any legislative measure, pro-
vided he is acting simply in his individual capacity. In other words, there is no
attempt made by it to throttle free speech, and if an individual, acting solely upon
his own initiative, and without being employed directly or indirectly by a person,
firm, association or corporation, and who has not been promised or does not expect
to receive directly or indirectly any compensation for his services, attempts to
influence legislation, in other words, if he acts solely for himself and neither
directly or indirectly for another, then I do not think he would be subject to this act.
Very truly yours,
TimorEY S. HoGAN,
Attorney General.
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67.

LOBBYISTS—MANUFACTURING INDUSTRY—REGISTER OF LOBBYIST
MAY STATE SUBJECT-MATTER GENERALLY—FEE OF SECRETARY
OF STATE FOR REGISTRATION.

Under paragraph 6, section 1, of the act providing for regulations of lobby-
ing, it is sufficient that the person registers as to the particular subject-matier of
legislation in regard to which he is employed, and it is not necessary for him to
specify each bill. Such registration, however, would not cover legislation, indi-
rectly or remotely, affecting such subject-matter.

When any change, modification, or addition to the particular subject-mnatter
is made, the full information must be furnished regarding the same and a new
certificate issued, which must specify the new matter.

The secretary of state is entitled to a fee of $3.00 for the issuance of cach
necessary certificate, whether original or additional.

CoruMmsus, OHio, January 28, 1913.

Hon. W. A, GREENLUND, Member of the Ohio Senate, Columbus, Ohio.

My Dgar Sir:—I am in receipt of your letter of January 27th in which you
make "the following request for my opinion:

“The question has arisen in regard to the interpretation of the act
providing for the registration of lobbyists. A particular question which
has been raised is as to whether or not the secretary of an organization
has the right to register and appear at the hearing on any bills which
may affect the organization which he represents.

“A secretary has registered and wanted the privilege of appearing be-
fore the committee on any bills which might affect the manufacturing in-
dustry.

“Will you please advise whether or not he will have to register for
the hearing of each bill or whether registering once will suffice?

“This further question has been raised regarding the fee to be paid
at the time of registration. Has the secretary of state the authority to
charge and collect a $3.00 fee for each subject on which a lobbyist appears?”

Paragraph 6 of section 1 of the act, specifying the information that must be
given by and concerning a person registering as required by the law, is as follows:

“The exact subject-matter pending or that might legally come before
the general assembly or either house thereof or before any committee
thereof with respect to which such person, firm, corporation or associa-
tion is so employed.”

Subsection 7 of section 1 provides:

“When any change, modification or addition to such employment or
the subject-matter of the employment is made, the employer shall within
one week of such change, modification or addition furnish in writing

full information regarding the same to the secretary of state.”

The last paragraph of section 1 provides:
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“Upon the payment of the fee, * * * the secretary of state shall
issue to each person * * * g certificate showing the name of the per-
son, to whom the certificate is issued, the name or names of his employers,
the particular matter in respect to which such person is so employed,
and the duration of the employment. A new certificate shall be required

and issued upon any change, modification or addition being made to such

employment. * *
Section 8 provides:

“The secretary of state shall charge and collect, and be entitled to re-
ceive from the employer the sum of three dollars for each certificate neces-
sary under the provisions of this act. The secretary of state shall neither
receive nor file any such statement or issue any such certificate unless the
fee herein prescribed has been paid.”

From the above provisions of the act, and especially the language of sub-
section 6 of section 7, I take it that all that is necessary when a person desires to
register is to give the particular subject-matter of legislation in regard to which
he is employed, and that it is not necessary to specify cach bill. Tor instance,
as in the matter specified by you, 1 think a person could be properly employed
to advocate or oppose any legislation which would affect the manufacturing in-
dustry., Of course, it would be a broad classification, but still the subject-matter
though broad, is well understood, and one registration should cover all legislation
directly affecting that matter; but it should not be held that it covers legislation
indirectly or remotely affecting such subject-matter. For instance, if a person
were employed with reference to legislation affecting the manufacturing industry
and subsequently he wished to appear with reference to legislation affecting in-
surance, then a new certificate would be required, though it might be contended
that the subject of insurance in a way affected the manufacturing industry. In
other words, the legislation upon which a person is entitled to appear must be leg-
islation directly affecting the subject-matter stated in the registration.

The language of the act scems to be clear that when any change, modifica-
tion or addition to the particular subject-matter specified is made, the full in-
formation must be furnished regarding the same, and a new certificate issued
which must specify the new, or additional, or changed subject-matter.

And section 8 seems to be explicit that the secrctary of state is entitled to a
fee for the issuance of each nccessary certificate, and therefore when a change is
made and a new certificate is necessary, an additional fee must be paid.

Very truly yours,
Trimoray S. Hocax,
Attorney General.
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103.

CONSTITUTIONAL LAW—CUTTING OF WEEDS BY LAND OWNER—
COMPENSATION OF ROAD SUPERINTENDENT.

House bill, No. 198, General Code, providing that the superintendent of roads
shall allow a land owner or tenant to desiroy weeds along the road abutting on his
property, and for compensation to the road superintendent for services performed
by that official, presents no evidence of unconstitutionality.

Corumsus, OHio, February 18, 1913.

Honw. G. G. O. PeNcE, Member House of Representatives, Columbus, Ohio.
DEear Sir:—1I have your letter of February 11th, which is as follows:

“Please give in writing your answer as to the constitutionality of
house bill No. 198 herewith submitted.”

The purpose of house bill No. 198 is to amend section 7148 of the General
Code so that the same shall read as follows:

“Sec. 7148, The superintendent of such roads shall allow a land owner
or tenant to destroy such brush, briers, burrs, vines, thistles or other nox-
ious weeds, growing or being on such roads along the lands abutting
thereon, owned or occupied by such land owner or tenant. * * * Such
land owner or tenant shall do the work or cause it to be done before the
first day of the month in which it is required to be done as specified in sec-
tion seventy-one hundred and forty-six. In case such owner or tenant
fails to comply with sections 7146 and 7148, the superintendent of roads
or turnpikes shall be allowed and paid, for such services performed by
him, by the proper authority, and such compensation shall be charged
on the tax duplicate against said land owner.”

Under section 7148 as at present constituted the land owner or tenant may
destroy certain noxious weeds and receive credit on his road tax, while the
proposed amendment would allow township road superintendents to receive such
reasonable compensation as might be allowed by the proper authority, such com-
pensation to be charged on the tax duplicate against the owner. ]

It is a well established principle of law that acts of the legislature are pre-
sumed to be constitutional and valid, and the courts will not declare them un-
constitutional unless it is clearly made to appear that they are so. I see no rea-
son for holding house bill No. 198 unconstitutional. In my judgment it comes
within the police power of the state, being a measure for the preservation of the
public health, convenience and welfare. )

Yours very truly,
TimorHY S. HocaN,
Attorney General.
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128.

PUBLIC OFFICER—SUPERINTENDENT OF GIRLS INDUSTRIAL HOME
AND WOMEN’'S REFORMATORY ARE PUBLIC OFFICERS—WOMAN
MAY NOT BE—~CONSTITUTIONAL LAW.

Under article 15, section 4 of the constitution, a persoin #ay inot be electrd
or appointed to an office in this state unless he possess the qualifications of c¢n
elector. Inasmuch, therefore, as the superintendency of the girls' industrial home
or the women's reforinatory at Marysville, constitutes a public office, a womnan
may not hold such position. :

Corumsus, OH1o, March 21, 1913.

Hon. WirLiam E. Haas, Ohio Senate, Columbus, Ohio.

My DeAr Sir:—Your communication dated March 14th, received, in which
you request my opinion as to the constitutionality of the law now on the statute
books providing for the appointment of a woman superintendent or matron of the
girls’ industrial home and the woman’s reformatory at Marysville, and in reply
to your inquiry I desire to say that as to the matron of the girls’ industrial home
the general assembly of Ohio on the 2ist day of May, 1911, passed an act which
is now section 2103-1 of the General Code, which provides as follows:

“That the office of superintendent of girls’ industrial home is hereby
abolished. The board of trustees shall appoint a chief mairon who shall
have executive charge of said institution with all the powers and duties
now or hereafter given by law to or imposed on superintendents of public
institutions, in so far as the same are applicable. Such chief matron shall
receive an annual salary of not less than twelve hundred nor more than
two thousand dollars, as may be determined by the board.”

In order to properly construe said section as to its constitutionality it is neces-
sary first to decide whether or not the creation of chief matron constitutes the
creation of an office under the law and the decisions of the courts of this state.
Article 15, section 4 of the constitution of the state of Ohio provides as follows:

“No person shall be eclected or appointed to any office in this state,
unless he possesses the qualifications of an elector.”

Section 1 of article V of the constitution specifically defines an elector as fol-
lows : ’

“Every white male citizen of the United States, of the age of twenty-
one years, who shall have been a resident of the state one year next
preceding the election, and of the county, township, or ward, in which
he resides, such time as may be provided by law, shall have the qualilica-
tions of an elector and be entitled to vote at all elections.”

The question, then, which is decisive of your inquiry is, did the act in con-
troversy create an office, and did it attempt to create the party filling the same
by appointment an office, or if this position be an office within the meaning of the
clause of the constitution above referred to, then it is clear that it can only be
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filled by an elector—a male citizen of the age of twenty-one years who shall have
been a resident of the state one year, etc, as specified in the constitution of
Ohio. The first question, then, is, what is an office.

We have had numerous decisions in our state upon this question. In the
case of Stae, ex rel, Attorney General vs. Kennon, et al, 7 O. S. 547, it was
held that a statute which provides for the creation of a board authorizing it to
appoint commissioners of the state house and directors of the penitentiary of
the state, and fill all vacancies which might occur in the offices of directors or
state house commissioners, and authorizing such board, or a majority, to remove
any director of the penitentiary for causes specified, or which might by the board
of directors be deemed sufficient, created offices.

Webster defines the word “office” to signify “a particular charge or trust
conferred by public authority for a public purpose;” and Platt, J., 20 Johns, 192,
defines it to be

“An employment on behalf of the government, in any station or pub-
lic trust, not merely transient, occasional or incidental.”

And it was held in the same case that compensation or emoluments are not
a necessary element in the constitution of an office. Chief Justice Marshall, in
2nd Broc, 103, says that if a duty be a continuous one, defined by rule, prescribed
by government and not by contract, it is an office. Again in the case of State, ex
rel,, Attorney General vs. Wilson, 29 O. S. 347, it was held:

“The place of medical superintendent of a hospital for the insane, un-
der the act of March 27, 1876 (Ohio Laws 80), is an ‘office within the
meaning of section 4, article 15, of the constitution, which ordains that,
‘No person shall be elected or appointed to any office in this state unless
he possesses the qualifications of an elector.””

I cannot arrive at any other legal conclusion under the authorities above
quoted than that the act referred to creates an office. Then, the next question is,
is it constitutional in view of the fact that the office created shall be filled by the
appointment of a chief matron who shall have executive charge of the said in-
stitution with all the powers and duties now or hereafter given by law to or
imposed on superintendents of public institutions in so far as the same are ap-
plicable.

Century Dictionary defines the word “matron” as follows:

“In a special sense a head nurse in a hospital; the female head or su-
perintendent of any institution.”

In view of the fact that it cannot be doubted that the matron which this act
provides for the appointment of is an officer under the rulings or decisions of
the court of last resort of our state, it follows that the person to fill such posi-
tion must be an elector, under the provisions of our constitution above referred
to, or the act is unconstitutional. We cannot but conclude from the language of
the decisions above quoted that the act in question attempts to invest the board of
trustees with the power to appoint a female as chief matron with the powers and
duties of an office such as is required by the constitution to be filled solely by un
elector.

It is a general rule of construction that legislative acts are always to he up-
held unless clearly in violation of the constitution, but when so the courts are
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required to declare them void. Therefore under that well established rule of con-
struction and the decisions of the court and the constitutional provisions first as
to the offices, and second that they must be filled by an elector, I am of the legal
opinion that said section, namely 2103-1 of the General Code providing for the
appointment of a woman superintendent or matron of the girls’ industrial home
is absolutely void.

The next question you ask is as to the constitutionality of the law providing
for the appointment of a chief matron to manage the woman's reformatory to
be erected at Marysville, Ohio. The law providing for the establishment of a
reformatory for women and to provide for the management thereof was passed
May 15, 1911, and is now sections 2148-1 to 2148-11, inclusive, of the General Code
(102 O. L. 207), and the 4th section of said act, referred to in your letter, is
section 2148-4, which reads, in part, as follows:

“k % % The board of trustees may select and designate a chief
matron to manage the institution and promote the welfare of the inmates
thereof,” etc.

And upon the same principle of law as above quoted in relation to the chief
matron of the girls’ industrial home, I am of the opinion that said law is for the
same reason unconstitutional and void in so far as that section is concerned.

In addition to what I have given as my reasons for rendering my opinion
that said respective sections of the General Code, above referred to, are uncon-
stitutional and void, 1 desire to say that there is another reason which goes to
strengthen my belief in the correctness of my opinion, namecly the constitutional
convention in 1912 adopted proposal No. 36, which was to amend section 4 of
article 15 of the constitution of Ohio to read as follows:

“No person shall be elected or appointed to any office in this state
unless possessed of the qualifications of an elector; provided that women
who are citizens may be appointed, as notaries public, or as members of
boards of, or to positions in, those departments and institutions cstab-
lished by the state or any political subdivision thercof involving the in-
terests or care of women or children or hath.”

The intent of this amendment was to permit the appointment of women as
superintendents and members of the boards of those institutions of the state or
any of its subdivisions where the interests and care of women and children were
involved, although they were not electors under the laws of the state. Said
proposal was submitted to the electors of Ohio at the election held on September
3, 1912, and resuited in the rejection of said amendment, thereby retaining the
said section as found in the constitution of our state adopted in 1852. There
can be no question that said proposed amendment as adopted by the constitutional
convention for the very purpose of so amending the constitution as to make
women eligible to such positions as the legislature in the enactment of both of the
sections referred to by you in your communication attempted to do.

In conclusion I might say that T am compelled to give the opinion above ex-
pressed because I am sure that it is the law, although there may be great necessity,
and it may be of great value, to have women fill such positions in order to attend
to the wants of and watch over the many unfortunate victims of crime incarcer-
ated in the girls’ industrial home or that will be incarcerated in the women’s re-
formatory which is to be erected. I have no doubt that ladies of high character
have or may have been appointed to the positions attempted to be created under
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the two respective acts, and that under their guidance the condition of the inmates
might be greatly improved, if not entirely changed, and as a result thereof the
public would be the gainer, but if the electors of Ohio were guilty of a great
oversight in rejecting the said constitutional amendment above referred to and
thereby made it impossible for the legislature to enact a law making provision
for women filling such positions, I am nevertheless compelled to abide the de-
cision of the electorate of Ohio and render the above opinion.
Very truly yours,
TimoraY S. HoGAN,
Attorney General.

129.

CLERK OF SUPREME COURT—BILL PROVIDING FOR APPOINTMENT
OF, UNCONSTITUTIONAL.

Article 4, section 6, of the constitution, provides that the general assembly may
provide for the election of clerks of court other than clerk of common pleas, for
the term of three years.

Article 17, of the amendment to the constitution adopted in 1905, changed the
terins of warious state officers, but is silent as to the office of clerk of the supreme
court. Under the coustitution, therefore, a clerk of the supreme court may be
provided for only by an election and for a term of three years.

House bill No. 73, therefore, providing for the appointment of a clerk of said
court to hold his office during good behavior is unconstitutional and void.

CoLumsus, Onrio, March 22, 1913.

Hon. WARReN J. Durry, Member of the House of Representatives, of the 80th
General Assembly of Ohio, Columbus, Ohio.

Dear Sir:—You inquire of me as to the constitutionality of house bill 73
recently enacted by the general assembly of Ohio amending section 1500 of the
General Code, and providing that:,

“The supreme court shall appoint a clerk of said court, who shall
hold his office during good behavior. The term of the clerk first appointed
hereunder shall commence on the first Monday in February, 1915. Any
person elected clerk of the supreme court prior to the enactment of this
amendment shall hold said office for the full term for which he was
elected and until his successor is appointed and has duly qualified.”

In reply thereto I beg to advise section 16 of article IV of the constitution of
Ohio provides as follows:

“There shall be elected in each county, by the electors thereof, one
clerk of the court of common pleas, who shall hold his office for the term
of three years, and until his successor shall he elected and qualified. He
shall, by virtue of his office, be clerk of all other courts of record held
therein; but, the general assembly may provide, by law, for the election
of a clerk, with a like term of office, for each or any other of the courts
of record, and may authorize the judge of the probate court to perform
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the duties of clerk for his court, under such regulations as may be directed
by law. Clerks of courts shall be removable for such cause and in such
manner as shall be prescribed by law.”

The provisions of the constitution just referred to are of the constitution of
1851. At that time the clerk of the court of common pleas of Franklin county was
by virtue of his office the clerk of the supreme court when the court was sitting in
Franklin county., Not until 1865 did the legislature take advantage of the pro-
visions of scction 16 of article 4, aforesaid, authorizing it to provide by law for the
clection of a clerk with a like term of office, i. e. three years for the supreme court.

On March 29, 1865 (see year book, vol. 62, page 69) an act was passed to pro-
vide for the election and qualification of the clerk of the supreme court of Ohio
and prescribing the duties and fixing the compensation of such clerk. This act
provided for the election of the clerk of the supreme court triennially.

The act of 1865 remained unchanged until the year 1906, when the legislature
passed an act purporting to “conform the term of office of the various state and
county officers to the constitutional provisions relating to biennial elections (see
year book 98, page 272). This last act continued the existing term of the office
of the clerk of the supreme court to the first Monday of February following the
expiration of the current term, and further provided that,

“At any election for state and county officers hereafter held, successors
to all such officers whose term will expire during the odd numbered year
next succeeding the holding of such election, shall be elected, for terms
to commence at such time during said odd numbered year as is provided
by law, and to continue for the following periods respectively: clerk of
the supreme court, two years.”

Terms of office for other officers were provided for, no state officer being therein
mentioned except the clerk of the supreme court; certain other state officers being
provided for by the 17th amendment to the constitution which was adopted in 1905.
When the 17th amendment to the constitution was adopted the proposers of the
amendment unquestionably had overlooked the fact that the office of the clerk
of the supreme court was a constitutional office, they regarded it as a statutory
office, and must have entertained the view that the office of the clerk of the supreme
court was primarily created by the act of 1865, when in fact the act of 1865
received its authority from section 16 of article 4 of the constitution, aforesaid.
Article 17 of the amendment to the constitution adopted in 1905 fixed the terms of
the various state officers, but is silent as to the office of the clerk of the supreme
court; consequently the only constitutional provision in reference to the office of
the clerk of the supreme court is section 16 of article 4 of the constitution of
1851. Under it there is warrant given to the legislature to provide by law for the
election of a clerk of the supreme court with a like term of office as therein pro-
vided for a clerk of the court of common pleas, to wit, for a term of three years.

I am, therefore, of the opinion that the bill to which you refer, i. e, house
bill 73, recently adopted is unconstitutional and void.

Very respectfully submitted,
TimorHY S. Hocan,
Attorney General.
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170.

PUBLIC OFFICER—WOMAN MAY NOT BE MEMBER OF BOARD OF EX-
AMINATION AND REGISTRATION OF NURSES—MAY BE SECRE-
TARY TO BOARD—CONSTITUTIONAL LAW.

Under article 15, section 4 of the constitution, @ person may not be elected or
arpointed to any office in this state unless he possesses the qualifications of an
elector, as set out in article 5, section 1. Inasmuch as H. B. 105, clothes members
of the board for the examination and registration of nurses with the power to license
the nursing occupation, the members of such board are endowed with the power
to exercise a part of the sovereignty of the state, and are, therefore, public
officers.

The above constitutional restrictions, therefore, will not permit a woman to
serve as a member of such board.

The fact that the secretary treasurer of such board as contemplated in this act
must give a bond and is required to prosecute the law relating to the practice of
nursing, nor the further fact that such incumbent is cmpowered to administer
oaths, do not constitute such position a public office and the incumbent therefore
may be a woman.

Corumsus, Onro, April 9, 1913

Hon. H. L. Scuaerer, Member House of Representatives, Columbus, Ohio.

DEear Sir:—On April 9th you handed me copy of house bill No. 105 printed
as reported by committee on public health, being entitled “A bill to provide for -
the examination and registration of nurses in Ohio,” and call my attention to
section 1 of said bill, which provides that the governor shall appoint a state board
of examiners of nurses, consisting of five mcmbers, cach of whom shall be a
graduate of a training school for nurses. Said section 1 further provides that one
of the members shall be designated to hold office for one year, two for two years
and two for three years, and upon the cxpiration of the term of any person so
appointed a successor shall be appointed in the same manner, to hold office for three
years. Said section further provides that each member of the board of examiners
shall receive five dollars for each day actually engaged in the work of the board
and their necessary expenses. Said section further provides that the board shall
organize by electing a president, a secretary who shall also act as treasurer and an
inspector of training schools, each to serve for a term of one year. It further
provides that the secretary-treasurer shall give bond to the state of Ohio for the
faithful discharge of /ier duties. It empowers the president and secretary-treasurer
to administer oaths.

Section 7 of the bill further places the duty upon the secretary-treasurer to
enforce the provisions of the law relating to the practice of nursing and requires
fier to investigate the matter upon knowledge or notice of a violation of such law
and file complaint with the prosecutor.

. The cntire bill is offered so as to require that the profession of nursing shall
be registered in this state. Tt empowers the board to issue certificates of regis-
tration under the provisions of the bill and also suspend and revoke certificates of
registration.

"Your question is as to whether or not the governor would be authorized to
appoint women as members of the state board of examiners of nurses. This
question is to be solved by the determination of whether or not members of such
a board would be holding an office by reason of appointment to such board.

Article XV, section 4 of the constitution of Ohio provides as follows:
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“No person shall be elected or appointed to any office in this state,
unless he possesses the qualifications of an elector.”

Article V, section 1, defines an “elector” as follows:

“Every white male citizen of the United States, of the age of twenty-
one years, who have been a resident of the state one year next pre-
ceding the election, and of the county, township or ward, in which he
resides, such time as may be provided by law, shall have the qualifications
of an elector and be entitled to vote at all elections.”

It is clear, therefore, that should the appointment as a member of the state
board of examiners of nurses be considered as an appointment to an officc a woman
cannot be appointed to such position. One of the best definitions as to what con-
stitutes an office to be found in the Ohio reports is that found in the second
syllabus of the case of State ex rel. vs. Jennings et al, 57 Ohio State 415, as
follows:

“To constitute a public office, against the incumbent of which quo
warranto will lie, it is essential that certain independent public duties, 2
part of the sovereignty of the state, should be appointed to it by law, to
be cxercised by the incumbent, in virtue of kis election or appointment
to the office, thus created and defined, and not as a mere employe subject
to the direction and control of some one else.”

The power to license occupation in a state is a governmental power and is
the exercise of a part of the sovereignty of the state, and the exercise of such
power by such a board as the one in question would be the exercising by such
board of certain independent public duties and would, therefore, as | view it, con-
stitute those exercising such powers officers within the meaning of the con-
stitutional provisions. It is to be noted from an examination of the bill in ques-
tion that the entire power of granting, suspending and revoking certificates of
registration is lodged with the board, and, therefore, must be exercised by those
who are in law designated as officers.

In reference to the secretary-treasurer which position the bill contcmplates
shall be held by a woman the proposition is not quite so clear. The first section
of the bill provides that said board shall organize “by electing a president, a
secretary who shall also act as treasurer, and an inspector of training schocls,
each to serve for a term of one year.”

I do not at this time pass upon the question as to whether such language
contemplates that not only the president but the secretary-treasurer and inspector
shall be chosen from among the members of the board. Assuming, however,
that it is not contemplated that the secretary-treasurer shall necessarily be
chosen from among the members of the board. It would appear that such secre-
tary-treasurer is required to give bond in the sum of one thousand dollars to the
state of Ohio for the faithful discharge of her duties, and is given the power
to administer oaths. She is further entrusted with the registration fee, and also is
given the duty of enforcing the provisions of law relating to the practice of nursing
in this state.

I do not think that the requirement that a bond be given by the sceretary-
treasurer to the state of Ohio would of nccessity determine whether or not
holding such position would be considered as holding an office, nor the fact that such
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secretary-treasurer is given the duty of seeing that the law relating to the practice
of nursing is enforced. The only other power specifically given to said secretary-
treasurer in the bill is the power to administer oaths.

In the case of Warwick vs. State of Ohio 25, Ohio State 21, the syllabus reads
as follows:

“1. The deputy clerk of the probate court has authority to adminis-
ter oaths to parties making applications for marriage licenses, touching the
merits of such applications, and perjury may be assigned upon such oaths.

“2. Section 4 of article 15 of the state constitution, which provides
that ‘no person shall be elected or appointed to any office in this state
unless he possess the qualifications of an elector,” does not apply to the
office of deputy clerk of the probate court, and therefore a female is
eligible to that office, and may lawfully discharge its duties.”

Since the supreme court of this state has given it as its opinion that the right
of a woman to administer an oath would not of itself constitute the position that
she held an office, I am constrained to the opinion that the power of administering
oaths by the secretary-treasurer under the bill in question would not be sufficient
to constitute such position an office within this state.

1 would, therefore, hold:

First. That the position of member of board of state examiners of nurses
would be an office and could not, therefore, under the constitutional provision be
held by a woman, and

Second. That should it be the intention of the legislature that the secretary-
treasurer was not to be appointed from among the members of the board the
position of such secretary-treasurer could be held by a woman.

Very truly yours,
TimotHY S. HoGAN,
Attorney General.

178.

VILLAGE BOARD OF EDUCATION MAY FILL VACANCY ONLY FOR
UNEXPIRED TIME—INCUMBENT HOLDS UNTIL SUCCESSOR
ELECTED AND QUALIFIED.

Uunder section 4748, General Code, the vacancy in a board of education may be
filled by the remaining members for the unexpired term only. Where, howevcr,
provision is not nade for the election of a successor at the regular election jor
such officers, the incumbent will hold over until a successor is elected and qualified.

Corumsus, OHIo, April 8, 1913,

Hon. C. J. SmitH, Member House of Representatives, Columbus, Ohio.

Dear Sirk:—You have submitted to this department for opinion a letter rc-
ceived by you from one John Neimeyer, of Trenton, Ohio, dated February 26th,
wherein Mr. Niemeyer says that he is writing you in regard to the Trenton school
board and requests you to refer the matter to me as to whether or not the actions
of the members of the board of education of said school hoard are legal. He
states:

“The terms of O. S, J. B. and G A. expired January 1, 1912, About
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October, 1911, one would resign and at next meeting the others would
reappoint him for a long term. Kept this proceeding up until all were
appointed to a long term.”

Upon further inquiry from Mr, Neimeyer of the facts he, under date of March
24th, states as follows:

“Following are the facts regarding the school board of the village of
Trenton, Butler county, Ohio. On the first day of January, 1912, the
terms of O. S, Pres. and J. B, Clerk, expired as members of the board—
about six weeks or two months prior to that date they resigned and imme-
diately had themselves appointed for the long term. (See State Ex-
aminer Fowler’s report of February, 1912). WWas this action legal?”

Upon examination of the report made by J. C. Fowler, state examiner on the
Trenton village school district, filed in the office of the auditor of state May 3,
1912, we find the following :

“Fifth. In regard to members of the board perpetuating themselves
in office, we note the following:

George Alspach’s term would expire December 31, 1911. He resigned
November 20, 1911, and eight days thereafter he was appointed to fill a
four-year vacancy.

“J. K. Brill’s term would expire December 31, 1911. He resigned May
3, 1911, and seven days thereafter he was appointed to fill a vacancy of
two and one-half years.

“C. O. Smith’s term would expire December 31, 1911. He resigned
June 6, 1911, and thirteen days thereafter he was appointed to fill a vacancy
of two and one-half years.

“Messrs. Brill and Schmidt being prescent testified under oath that
they did not resign and then accept appointment for the purpose of extend-
ing their time in office.”

The question, therefore, arises as to whether or not it is legal for members
of a village board of education to resign prior to the expiration of the term for
which they were elected and be re-clected by the board of education to fill the
vacancies created by their own resignation for a term extending beyond the ex-
piration of the original term for which they were elected. :

I am not advised as to when the Trenton village school district was created,
but assume that it was so created prior to the election of the members referred to
in the report by Examiner Fowler, and that when the three members referred to
in such report were elccted they were each clected for a period of four years.

Section 4708, General Code, provides:

“In village school districts, the board of cducation shall consist
of five members elected at large at the same time as municipal officers
are elected and in the same manner.”

Section 4745, General Code, provides:

“The terms of office of members of each board of education shall he-
gin on the first Monday in January after their clection, and each such
officer shall hold his office four years and until his successor is elected and
qualified.”

2—A. G.
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Section 4748, General Code, provides in part:

“A vacancy in any board of education may be caused by * * *
resignation * * *  Any such vacancy shall be filled by the board at
its next regular or special meeting, or as soon thereafter as possible, by
election for the unexpired term. A majority vote of all the remaining

members of the board may fill any such vacancy.”

It would appear, therefore, by virtue of section 4748, General Code, that a
vacancy had been caused by the resignation of the members in question. The
board was therefore authorized by a majority vote to fill such vacancy for the
unexpired term. The filling of the vacancy for a period longer than the unex-
pired term was beyond the authority of the board to do, consequently, it must be
considered that the persons appointed although they are the same parties who had
formerly resigned, were appointed only for the unexpired term. Had at the
election held in November, 1911, any persons been voted for as members of the
school board such persons so elected would have assumed their office on the first
Monday in January, 1912, in accordance with section 4745, General Code. If
there were no such members elected in November, 1911, to succeed the members
whose terms would expire on the day preceding the first Monday in January, 1912,
the members then holding would continue to hold for the reason that no suc-
cessor was elected and qualified. Such members would, therefore, be entitled to
hold until the members of the school board elected in November, 1913, had qual-
ified and assumed their office on the first Monday in January, 1914.

I am, therefore, of the opinion that while the election by the school board of

“members who resigned to fill the vacancies caused by their own resignations for a
term beyond the expiration of the term for which they were originally elected was
illegal, yet since as I assume no members of the school board were elected at the
election in November, 1911, they would, under the provisions of section 4745, Gen-
eral Code, continue to hold their office until their respective successors were
elected and qualified and assumed their office on the first Monday in January, 1914.

Very truly yours,
TimorrY S. HocaN,
Attorney General.

183.
ROADS AND HIGHWAYS—CONSTITUTIONAL LAW—LAW PROVIDING
FOR DISTRIBUTION OF AUTOMOBILE REGISTRATION FEES

EQUALLY AMONG COUNTIES.

) Although as a general rule of law, the imposition of taxes must be confined io
the taxing district receiving the benefit of the levy, yet, the improvement, mainte-
nance and repair of public highways being very largely for a state purpose, and
intended for a prominent public use, the legislature is vested with a wide discre-
tion as to the method of distributing public revenues for such purpose.

The low, therefore, providing that the revenues derived from the registration
of automobiles shall be distributed equally among the counties of the state for the
purpose of maintaining, protecting and policing and patroling public roads of the
county would not seem to be unconstitutional.

Corumsus, OHio, April 18, 1913.

Hon. Irvin F. SNYDER, Member House of Representatives, Columbus, Ohio.
Dear Smr:—I have your request for an opinion as to the constitutionality of
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section 6309 of the General Code, as amended yesterday on the floor of the house,
being a section of the proposed motor vehicle license law. The amended section
is as follows:

“The revenues derived by registration fees provided for in this chapter
shall be applied by the secretary of state toward defraying the expenses
incident to carrying out and enforcing the provisions of this chapter, and
any surplus thereof shall be paid by him quarterly, into the different county
treasuries of the state through the proper county auditors, making an equal
diviston thereof among all the counties of the state. All such money com-
ing into the county treasury shall be a separate fund for the repair, main-
tenance, protection, policing and patroling of the improved public roads and
highways or mail routes of such county, and be expended under the di-
rection of the county commissioners of such county.”

Section 6309 of the General Code, was as follows:

“The revenues derived by registration fees provided for in this chapter
shall be applied by the secretary of state toward defraying the expenses
incident to carrying out and enforcing the provisions of this chapter, and
any surplus thereof shall be paid by him, monthly, into the state treasury.
All such moneys coming into the state treasury shall be a separate fund
for the improvement, maintenance and repair of the public roads and high-
ways of this state, and be apportioned as the state highway fund is appor-
tioned.

In order to understand the meaning of the italicized portion of original sec-
tion 6309, it is necessary to refer to section 1222 of the General Code, being sec-
tion 48 of the highway department law, passed by the last session of the general
assembly. I quote this section:

“Moneys appropriated by the state for the purpose of carrying out the
provisions of this chapter, shall not be used in any manner or for any
purpose, except as provided hercin. Moneys so appropriated shall be
equally divided among the countics of the state, except such moneys as
are appropriated for the use of the department and for surveys, plans and
estimates of inter-county highways.”

In connection with this section, section 1218, which applies to the repair of
improved roads, should be read. I will not quote this section, but content myself
with stating that in order to qualify for an apportionment, under favor of sec-
tion 1222, of repair funds the county commissioners of any county would be re-
quired to make a levy equal to the amount apportioned. Otherwise, under an-
other section of the highway department law, the county would lose its appor-
tionment and the amount thereof would be distributed equally among the other
counties of the state.

Of course, it was necessary to appropriate the proceeds of the license fees
paid into the state treasury under original section 6309, and this was customarily
done from session to session by appropriating the receipts and balances of the
state highway department under the automobile license act.

I have considered but one constitutional question, which I gather from your
statement to be the one which is in the mind of the committee. That question is
as follows:
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“Is the proposed section unconstitutional because of the equal dis-
tribution of the funds to the counties?”

I have not chosen to give fundamental consideration to this question because,
to my mind, the proposed section would be no more unconstitutional, so to speak,
in this respect than original section 6309, read in connection with the other sections
above quoted, was. Both the sections provide for an equal distribution of auto-
mobile license moneys to the counties and for the making of the repairs, i. e., ex-
penditure of money through the agency of the county commissioners. To be sure,
the new section refers to “protection, policing and patroling,” which the county
commissioners at the present time, under existing laws, have no authority to do.
For that matter, however, there is no state agency really which has been created
for this purpose by legislation so far enacted. So that these words, being of no
present application, cannot affect the question either way.

Without further discussion, I may say that I am of the opinion that the mere
fact that the state-raised revenue derived under the proposed law will be equally
distributed among the counties would not make the law unconstitutional; and at
the very least would not subject it to this criticism in any higher degree than the
present automobile license law might be subjected to the same criticism.

On the general proposition upon which a constitutional criticism of this sort,
if made, would be based, and its application to the subject matter of highways
and roads, see generally Cooley on Taxation, Volume 1, page 212, et seq. The
principle here laid down is that, whereas there is a general rule to the effect that
the purpose for which taxes are levied must pertain to the district in which they
are levied, yet, the improvement, maintenance and repair of public highways and
roads is a matter having such a variety of interest, both local and state-wide, that
the legislative authority is vested with wide discretion in determining the manner
of the distribution of the proceeds of taxes levied for such purposes.

Other constitutional questions might possibly arise concerning this section, but
in the very limited time which I have had for the consideration of the matter I
have not been able to imagine any other questions of this sort.

Very truly yours,
TimorrY S. HoGaN.
Attorney General.

184.

MUNICIPAL ELECTIONS ARE GENERAL AND REGULAR ELECTIONS
FOR PURPOSE OF VOTING ON INITIATIVE AND REFERENDUM
PETITIONS.

Imasmuch as municipal and township elections are held at specific periods gen-
erally throughout the state, they are to be deemed regular and gencral elections
within the meaning of article 2, section 10 of the constitution, providing for the
submission to the clectors of the state of laws with reference to which referendum
petitions have been filed.

Corumsus, OHI0, April 4, 1913,

Hown. MAURICE BErNSTEIN, Member Ohio Senate, Columbus, Ohio.
Dear Sir:—Under date of February 6th, you inquire as follows:

“I have had several inquiries as to when the next general election in
Ohio will take place. As you know, the law provides petitions on laws
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passed by this assembly must be submitted to the voters at the next general
election. The question is as to whether the municipal election of 1913 will
be a general election, or whether said referendum petitions must wait until
the state election, which occurs in 1914?”

The question as to the meaning of the words “next general election” which
you raise, is, we take it, under article II, section 10 of the constitution as recently
amended wherein it states that “The second aforestated power reserved by the
people is designated the referendum” and provides that when a petition signed by
six per centum of the clectors of the state shall have been filed with the secretary
of state within ninety days after any law shall have been filed by the governor
in the office of the secretary of state the said secretary of state shall submit to
the electors of the state for their approval or rejection of such law at the next
succeeding regular or general election in any year occurring subsequent to sixty
days after the filing of such petition. It is to be noted that the election described
in section 10 of article II is the next succeeding regular or general election in any
year. The word “general” is used in contradistinction to “local” and the word
“regular’ is used in contradistinction to “special” The election which will take
place in 1913 while it is simply an election for municipal and township officers is
nevertheless a regular election throughout the state and is also generally held
throughout the state, in that the election is held on the same day in each political
subdivision of the state. I am therefore of the opinion that the municipal and
township elections to be held on the first Tuesday after the first Monday in No-
vember, 1913, will be within the provisions of said article II, section 10, in that
it will be a regular or general election, and the secretary of state should submit to
the electors of the state for their approval or rejection the law, section or item
in reference to which a referendum petition has been filed at such November (1913)
lection providing such petition is filed within the time specified in such section.

Yours truly.
Timoray S. HogaN,
Attorney General.

185.

POWER OF MAYOR TO CLOSE SALOONS IN CASE OF A FLOOD
EMERGENCY.

Under section 4261, General Code, a mayor is empowered to suspend business
in all of the saloons of a municipality in case of tumult, riot, mob or considered
action with intent to commit a felony. This section would authorize the closing of
saloons in a municipality by a mayor in the event of o flood to prevent the action
of organized bands of looters and disturbers but such action must extend equally
to all parties engaged in such business within the municipal corporation.

CoLuMBus, OHio, April 15, 1913.

Hon. Jaco J. Wise, Member Ohio Senate, Columbus, Ohio.
DEeAr Sir:—You request my opinion upon the following question:

“May a mayor close all the saloons of a city in case of a flood
émergency ?”

The only section which I have been able to find in any way applicable to the
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question which you ask is section 4261 of the General Code, which is in full as
follows:

“When in any municipal corporation there is, in the opinion of the
mayor thereof, a tumult, riot, mob, or body of men acting together with
intent to commit a felony or to do or offer to do violence to persons or

_ property, or by force and violence to wreck property and resist the laws
of this state, or there is reasonable apprehension thereof, he shall issue
his proclamation requiring the keepers of all saloons, or places where in-
toxicating liquors are sold at retail as a beverage, to close such places
of business and to keep them closed during the continuance of such above
described disturbance, when the mayor shall withdraw his proclamation.”

The mere occurrence of a flood and consequent damage to property and in-
cidental disorder does not of itself authorize the mayor to issue such a proclama-
tion as is referred to in this section. The situation must present, at the very
least, cause for reasonable apprehension of the gathering of a body of men acting
together with intent to commit felony or to do violence to persons or property, or
by force to wreck property and resist the laws of the state. I can conceive of
such a situation arising out of a disaster like that which has overwhelmed a
great number of localities in this state within the past few weeks. The existence
of organized bands of looters would be sufficient cause in my judgment for the
exercise of the power.

It is to be observed that the mayor cannot close some of the saloons in a
municipal corporation under this section without closing all of them. I am in-
formed by the public press that in this city the mayor attempted to exercise his
power in this way, and that it was ultimately agreed that his act was invalid.

I should be of the opinion that in order that the mayor might lawfully
exercise his proclamation under the above quoted section, the emergency must
effect the municipality as a whole, and the order must be directed to all of the
saloons therein. '

Yours very truly,
TimorHY S. HoOGAN,
Attorney General.
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201.

SNYDER ACT—LIMITATIONS UPON AMOUNT OF BOND ISSUE—TIME
LIMIT—PROCEDURE. ’

The contemplated Snyder act, being house bill No. 640, whilst placing a limita-
tion upon the amount of notes and certificates of indebledness which may be is-
sued by a municipality thereunder, places no limitations whatever upon the amount
of bonds which may be issued. The only limitation upon bonds issued under said
act is the limitation upon the amount of bonds which may be retired in any one
year. Said act provides an eighteen month limitation upon the running of notes,
but places no time limit upon the running of bonds.

The procedure of the issuance of bonds therein provided for is that outlined
in the general law respecting the issuance of bonds, except that their issuance may
be exempted from the initiative and referendum requirements by reciting facts
respecting an emergency, and that publication and notice must be wmade once a
week for two consecutive weeks by a ncwspaper published in the county and also
that said bonds need not be offered to the sinking fund trustees for the commis-
sioners or to any other taker and that they also may be sold at popular subscription.

CorLumeus, Onio, April 23, 1913

Hox. EarL ErteL, Member House of Representatives, Loveland, Ohio.

Dear Sir:—I have your request of April 23rd for an opinion as to the con-
struction of the so-called Snyder act, being house bill No. 640, passed at the present
session of the general assembly and now in effect. Your questions are as follows:

“l. In what amount can bonds be issued under this act by a munici-
pality?

“2. What is the time limit on the running of said bonds?

“3. Also I would be pleased to have you suggest very briefly the
procedure to be followed in issuing such bonds?”

Answering your first question, I am of the opinion that there is no limitation
upon the amount of bonds which can be issued by a municipality under favor of
this act. The act, in section 3 thereof, which I do not quote, provides for the
issuance of two distinct kinds of evidences of indebtedness for the purposes men-
tioned therein, viz. notes, i. e., certificates of indebtedness and bonds. The dis-
tinction between these two form's of securities is too well known to require elab-
orate discussion.

Scction 4 of the act does impose limitation, both as to amount and as to
the time for which they may run, upon notes or certificates of indebtedness which
may be issued. This section, however, has no relation whatever to bonds.

Section 5 of the act relates to this form of security, and that section contains
no limitation whatever upon the amount of bonds which may be issued nor upon the
length of time for which they may run, except that there is a limitation upon the
amount which may be made payable in any one year. The words “made payable”
as therein used are not to be understood as equivalent in meaning to the word
“issued.” This phrase mecans that in issuing bonds the authorities issuing them
must not provide that the final redemption of more than the amount therein referred
to shall take place in any onc year. If the amount (an amount equal to one-tenth
of one per cent. of the 1912 duplicate of the taxing district) is insufficient for the
needs of the borrowing corporation or sub-division, the only requirement is that
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the bonds be issued in series, some of them falling due in one year and some in
another. The purpose of this limitation is evidently to prevent the corporation or
subdivision from paying off its obligations too soon, and thus placing an inordinate-
ly great burden upon the taxpayers of any one year.

As to your first question, then, there is no limit upon the amount of bonds
which may be issued under this act by a municipality.

As to your sccond question there is no time limit on the running of such
bonds. The eighteen months’ limitation to which you refer in your inquiry relates
to notes and not to bonds.

The procedure of issning bonds under this law is as follows:

The resolution or ordinance providing for their issuance may be passed and
become effective immediately without publication or suspension for referendum
purposes, but must recite the facts respecting the emergency, and otherwise bring
the proceedings within the terms of the act. (Section 3.) The bonds may then be
sold after publication and notice once a week for two consecutive weeks in one
newspaper published and of general circulation in any county in which a part of
the municipality is located. On the expiration of the two weeks’ period they may
be sold directly to bidders without necessity of being offered to the sinking fund
trustees or the commissioners or to any other taker. If the council wishes they
may be sold at popular subscription.

The bonds must be executed as other bonds of the corporation are executed,
except that on their face they must recite the purpose for which they are issued,
and that they are issued under authority of this act.

In all other respects the provisions of the general law respecting the issuance
of bonds apply, and it will bé necessary for the municipality to vary its ordinary
procedure only in the particulars which I have specified.

When the issuance of the bonds is provided for, and even before their sale,
the contracts may be let, the money being regarded as in the appropriate fund for
that purpose. '

I trust that the information I have given you will be sufficient for your needs.

"Yours very truly,
TimorrY S. HocaN,
. : Attorney General.

212.

TOWNSHIP TRUSTEES—COMPROMISE NOT PERMITTED IN ABSENCE
OF DISPUTE OF CLAIM OR VALUABLE CONSIDERATION.

The power conferred by Section 3244, General Code, upon township trustees
to sue and be sued, carries with it the authorily to compromise a suit. Such com-
promise, howewver, mayv not be entered into without a valuable consideration or
wuiless there exists a bona fide dispute as to the township rights with reference to
the claim.

CoLumsus, Ounro, April 1, 1913,

Ho~. C. P. Venus, Member of the House of Representatives, Columbus, Ohio.

Dear Sir:—Under date of March 19th you request my opinion as follows:
“The Ohio Trust Company of Huron county, Ohio, was depository
for the funds of Norwalk, township, said county, and while such depository

said trust company became insolvent, and the township had on deposit
$6,000.00.
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“The township sued the sureties on the bond of said depository, and
recovered a judgment which carried with it interest due the township on
said deposit.

“I would be pleased to have your legal opinion as to the authority of
the township officers to compromise said case now pending against the sure-
ties of said trust company as such depository, by the payment of the prin-
cipal without any interest.”

Section 3244 of the General Code is as follows:

“Each civil township lawfully laid off and designated, is declared to
be, and is hercby constituted, a body politic and corporate, for the purpose
of enjoying and exercising the rights and privileges conferred upon it by
law. It shall be capable of suing and heing sued, pleading and being im-
pleaded, and of receiving and holding real estate by devise or deed, or
personal property for the benefit. of the township for any useful purpose.
The trustees of the township shall hold such property in trust for the
township for the purpose specified in the devise, bequest, or deed of gift.
They may also receive any conveyance of real estate to the township when
necessary to secure or pay a debt or claim due the township, and may
sell and convey real estate so received, and the proceeds of such sale shall
be applied to the fund to which such debt or claim belonged.”

It is well settled that authority imparted to a public officer to sue and be sued
implies the power to compromise an action brought by or against the official.
Compromise is defined in 8 Cyc, 501, as follows:

“A compromise is an agreement between two or more parties as a set-
tlement of matters in dispute.”

On page 504 of the same authority it is said:

“A compromise and settlement must, like all other contracts, he sup-
ported by a sufficient consideration or it cannot be enforced.”

And on page 505 it is said:

“The rule is well scttled that an agreement of compromise is sup-
ported by a sufficient consideration where it is in settlement of a claim
which is unliquidated, where it is in settlement of a claim which is disputed,
or where it is in settlement of a claim which is doubtful.”

On page 509 it is stated:

“The usnal test, however, as to whether a compromise and settlement is
supported by a sufficient consideration is held to be not whether the matter
in dispute was really doubtful, but whether or not the parties bona fide
considered it so, and that the compromise of a disputed claim made bong
fide is upon a sufficient consideration, without regard as to whether the
claim be in suit or not.” '

From your statement of the facts, it is not clear that the matter of claim against
the surety is really in dispute. You do state that the case is pending, and the as-
sumption would seem to be justified that an appeal had been made. The question,
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therefore, whether or not the township trustees are empowered to compromise
the claim by the remission of the interest due in accordance with the judgment
recovered is one of fact. If there in reality exists a bona fide' dispute as to the
right to recover, or if some other substantial consideration for the release of in-
terest exists, the claim readily might be settled by the acceptance of the principal
without the interest. If such is not the case, however, and it is clear in the minds
of all the parties that the township is legally entitled to the judgment with interest,
no compromise can be made.
Very truly yours,
TimoraY S. HoGAN,
Attorney General.

213.

BANKS AND BANKING—BANK AND TRUST COMPANIES MAY NOT
ENGAGE IN REAL ESTATE BROKERAGE BUSINESS.

The purposes for which savings banks and trust companies may hold real estate,
by virtue of sections 9774 and 9762, General Code, are enumerated in section 9753,
General Code. )

The power to purchase leases and hold real estate for the mere purpose of
conducling. a real cstate or brokerage business is not therein included and 1s, there-
fore, not possessed by such institutions.

CoLumpus, Omio, April 24, 1913,

Hon. W. A. GReeNLUND, Member Ohio Senate, Columbus, Ohio.
DeAr Sik:—On March 3, 1913, you made the following request for my opinion:

“Will you plcase advise me whether or not in your opinion savings
banks and trust companies have the right under their charters to engage
actively in the real estate brokerage business.”

The following sections of the General Code govern savings banks and trust
companies in the matter of their dealing in real estate:
The provision as to trust companies, is section 9774, which is as follows:

“A trust company may purchase, lease, hold and convey real estate,
exclusive of trust property, for the purpose and in the manner provided by
this chapter as to commercial banks, and subject to like restrictions.”

The provision as to savings banks is section 9762, which is as follows:

“A savings bank may purchase, lease, hold and convey real estate for
the purposes and in the manner hereinbefore provided as to commercial
banks, and subject to like restrictions and limitations.”

You will note that the requirement as to trust companies and also as to savings
banks gives authority to these companies to purchase, lease, hold and convey real
estate only in the manner provided for commercial banks and subject to the same
restrictions. Therefore, the provision as to commercial banks must be read as if
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it applied directly to trust companies and savings banks. This provision governing
the dealing, of commercial banks, in real estate is section 9753, which is as follows:

“A commercial bank may purchase, lease, hold and convey real estate
only as follows:

“a. Real estate whereon is erected or may be erected a building or
buildings useful for the convenient transaction of its business, and from
portions of which, not required for its use, a revenue may be derived;
but the cost of such building or buildings and the real estate whereon they
are erected in no case shall exceed sixty per cent. of its paid-in capital
and surplus;

“b. Such as is mortgaged or conveyed to it in good faith by way of
security for loans made by or money due to such corporation;

“c. Such as has been purchased by it at sales upon foreclosure of
mortgages owned by it, or on judgments or decrees obtained or rendered
for debts due to it, or in settlements effected to secure such debts. All
real property referred to in this paragraph shall be sold by such cor-
poration within five years after it is vested therein, unless upon application
by the board of directors, the superintendent of banks extends the time
within which such sales shall be made;

“d. Such corporation also shall have power by lease to acquire a suit-
able building for the convenient transaction of its business, and from
portions of which, not needed for its own use, a revenue may be derived.”

Therefore, savings banks and trust companies can only purchase, lease and
hold real estate as provided in the above section, and they would be without
authority to engage actively in the real estate or brokerage business, that is buy-
ing and selling real estate for profit.

Yours very truly,
TimorrY S. HoGaN,
Attorney General.
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230.

ROADS AND HIGHWAYS—POWERS OF COUNTY COMMISSIONERS IN
APPLICATION FOR AND RECEIPT OF STATE AID BEXNEFIT FOR
YEARS 1912 AND 1913—EFFECT OF FLOOD DESTRUCTION.

Under section 1185, General Code, when the county commissioners have not
applied for state aid funds for 1912, prior to May lst of that year and the town-
ship trustees have not made such application prior to April 1st, the state highway
commissioners may expend the allowance for the construction, maintenance and
wmprovement of inter-county highways within the county, except that no part of
the $444,000 appropriated by the legislature may be used for repairs unless there
are at least two hundred miles of improved road in the county.

Under section 1225, General Code, only such highways may be kept in repair
by the use of state aid money as were tmproved or consiructed under the state
aid act and such inter-county highways in which no state aid money has been
expended, where they have been permanently improved with construction equal
to that specified by the state highway commission for the material used, pro-
viding such roads have been taken over by the state on application of the county
commissioners.

By applying prior to May 1, 1913, the county may receive its share of the 1913
state aid for repairs, if the commissioners appropriate an amount at least double
that received from the state and the trustees of the township or township in which
the roads to be repaired are situated appropriaie an amount equal to that received.

CoLumsus, OHIO, April 18, 1913,

Hon. R. B. CamEeroN, House of Representatives, Columbus, Ohio.

DEeAR Sir:—You have requested my opinion upon the following statement of
facts:

“Great damage was done by the recent floods to the highways and
bridges in Defiance county and by reason thereof, it will be necessary for
the county commissioners to issue bonds in the sum of $100,000.00 approx-
imately, to build and repair bridges. On account of the additional burden
that will thereby be placed upon the taxpayers of the county, it is desired
to use the state aid money allotted to said county for the years 1912 and
1913, for the purpose of repairing the roads which have been damaged as
aforesaid, without requiring the county to expend an equal amount.

“The county auditor states in a letter addressed to the governor, which
is before me, that the amount now in the road fund of the county is $8,-
000.00, and that about $6,000.00 will come into said fund from the June
collection of taxes.

“In addition to the foregoing facts, I have been informed by the
state highway commissioner that no application was made by the county
commissioners or by the trustees of any township in Defiance county, for
the state aid money appropriated to said county for the year 1912, and that
there is in such fund, the sum of $7,500.00.”

I respectfully direct your attention to section 1185 of the General Code, which
provides:

“The commissioners of a county may make application to the state
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highway commissioner for aid from an appropriation by the state for the
construction, improvement, maintenance, or repair of highways. Such ap-
plication shall be filed prior to May 1 of the year in which such appro-
priation may be made or become available. If the county commissioners
have not made use of the apportionment to such county, in the year in
which it is available, then the township trustees may make application prior
to the first day of April of the succeeding year. And if the township
trustees do not make use of the appropriation prior to the first day of July
next succeeding, then the state highway commissioner shall have full power
and authority to enter upon and construct, improve, maintain or repair
any of the inter-county highways or parts thereof of said county, either by
contract, force account; or in such manner as the state highway com-
missioner may deem for the best interests of the public, paying the full cost
and expense thereof from the said apportionment of the appropriation to
said county so unused as aforesaid. Any part of the apportionment to a
county remaining unexpended shall remain to the credit of such county
and be available for the succeeding year as herein provided.”

It was the duty of the county commissioners of Defiance county, under the
above quoted statute, to have made application for the 1912 funds, on or before
May 1, 1912, and as they failed to do so, the trustees of any township of the
county, on or before April 1, 1913, could have applied for and receive said money.
Inasmuch as the trustees did not do this, the state highway commissioner has full
power to expend the same for the construction, maintenance, improvement or re-
pair of any of the inter-county highways of the county without the contribution
of an equal amount by the county, except that no part of the $440,000.00 specifically
appropriated by the legislature for 1912 (102 O. L. 401), may be used for repairs
unless there are at least two hundred miles of improved road in the county. The
consent of the state highway commissioner, however, must be obtained before the
1912 state aid money can be used for repairs. '

The use of the 1913 state aid money, for repairs, is governed by section 1225
of the General Code, which provides:

“Highways improved or constructed under the provisions of any act
providing for aid by the state shall be kept in repair and maintained by
the state highway commissioner. The expense of such repair and mainte-
nance shall be divided and payable twenty-five per cent. thereof by the
state, fifty per cent. thereof by the county and twenty-five per cent. thereof
by the township or townships. The state’s share being payable from
moneys appropriated by the general assembly for the purpose; the county
and township shares from their respective road or road repair funds.

“It is hereby provided that the state highway commissioner may enter
into a contract with an individual, firm or corporation who shall give suffi-
cient surety bond for the faithful performance of this contract, or with the
county commissioners of any county, the township trustees of any town-
ship in which such state highway is situate, for the repair and maintenance
of such highway according to the plans and specifications provided by the
state highway commissioner, or for the furnishing of the material or the
labor necessary for such repair and maintenance, or the state highway
commissioner may furnish the material or labor or both and directly su-
pervise the repair and maintenance from his office, the work being done
under any conditions or contract being subject at all times to inspection
and supervision of the state highway commissioner. Inter-county high-
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ways in which no state aid money has been expended, if permanently im-
proved with construction equal to that specified by the state highway com-
missioner for the material used, may be taken over by the state on appli-
cation of the county commissioners and shall henceforth be maintained
as prescribed herein for other designated highways. County roads and
state roads not taken over by the state shall be maintained by the county,
and township roads by the township, the cost of such maintenance being
paid from their respective road levies for the purpose.”

Under the last quoted section, only such highways may be repaired by the use
of state aid money as were (1) “improved or constructed under the provisions of
any act providing for aid by the state;” or, (2) “inter-county highways in which
no state aid money has been expended, if permanently improved with construction
equal to that specified by the state highway commissioner for the material used,”
providing such roads have been taken over by the state on application of the
county commissioners.

On application of the county commissioners made prior to May 1st, the county
may receive its share of the 1913 state aid appropriation, for repairs, if the county
commissioners appropriate an amount at least double that received from the state,
and the trustees of any township or townships in which the roads to be repaired
are situated, appropriate an amount equal to that received from the state.

Very truly yours,
Timoray S. Hocan,
Attorney General.

236.

OFFICES INCOMPATIBLE—MEMBER GENERAL ASSEMBLY AND
HOLDER OF CITY OFFICE.

Under article 2, section 4 of the constitution, a member of the general assembly
may not during his term, hold a city office and postpone receipt of vouchers there-
for until the end of his term, even though holding himself in readiness for service
in the general assembly at call. ’

Corumsus, OHlo, May 7, 1913.

Hon. CarL D. FriesoLiN, Cleveland, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of April 30th, asking
my opinion on the following question:

“A member of the general assembly, having served in the regular ses-
sion of 1911, is elected to a city office the next year, 1912. He receives his
vouchers as a member of the legislature of 1912, but does not wish to
cash them now, having always held himself in readiness for special ses-
sion. The question is: Shall he present his vouchers for 1912?”

Section 4 of article 2 of the constitution provides:

“No person holding office under the authority of the United States or
any lucrative office under the authority of this state shall be eligible to or
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have a seat in the general assembly; but this provision shall not extend to
township officers, justices of the peace, notaries public or officers of the
militia.”

This constitutional provision is one of several safeguards thrown about the
legislative department to prevent undue influence in performing the solemn and
important governmental function of legislating for the state. There is a direct
prohibition against a person holding office either under the authority of the United
States, or a lucrative office under the authority of this state, being eligible to the
general assembly. The section provides certain exceptions to this sweeping prohi-
bition, namely: Township officers, justices of the peace, notaries public and of-
ficers of the militia. The holding of any and all other offices renders one both
ineligible to, as well as causing the forfeiture of their seat in the general assembly.
The well known maxim “Expressio unius exclusio alterius est” applies—a doctrine
that has been so frequently interpreted by our supreme court, and the principles
so often applied as to not need citation of authority.

So, to my mind, there is no question but that a person holding a city office to
which he has been elected is ineligible to, or to have a seat in the general assembly.

Where the holding of two offices at the same time is forbidden by the con-
stitution, an incompatibility is created similar in its effect to that of the common
law, and the acceptance of a second office of the kind prohibited ipso facto abso-
lutely vacates the first. 77 Va. 503; Dixon vs. People, 17 Ill. 191; Mechem on Pub-
lic Offices, Sec. 429; People vs. Green, 40 N. Y. 39%4.

It is my view, therefore, that when the person was elected to and accepted a
city office he ceased to be a member of the general assembly, and lost all right to ob-
tain the emoluments attached thereto.

The reasoning apparent from an examination of the case of State, ex rel, vs.
Mason, 61 O. S. 62, indicates that had the clerk in that case have been an officer
instead of merely an employe the court would have arrived at a different con-
clusion.

It is my opinion that the party referred to in the question is not entitled to
draw pay for any time after he accepted and entered upon the duties of the city
office.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

264.

ROAD NOT EXTENDING THROUGH MUNICIPALITY CONTINUOUSLY
MAY NOT BE IMPROVED AS A DISTRICT ROAD.

- Under section 7108, General Code, a road not extending continuously through
the corporate limits of a municipality may not be itmproved by the commissioners
of a road district.

CoLumsus, ORio, April 17, 1913,

Hown. D. W. CrisweLr, Member of House of Representatives, Columbus, Ohio.

Dear Sir:—I acknowledge receipt of your letter of March 24th, requesting
my opinion upon the following:
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“Under the statute providing for special road districts for highway
improvement, Franklin, Tuscarawas, Keene and Jackson townships in
Coshocton county, Ohio, formed a special district for the purposes set forth
in the statute. There has been some eighteen miles of highway improved.

“Within this district are two municipalities, viz.: Coshocton (popu-

lation 10,000) and Roscoe (population 700).
“These two municipalities, while subject to the tax, cannot, according to
the decision of the road commissioners of this district, have any road
improvement within their incorporated limits, finding their decision on
section 7108 of the General Code.

“Coshocton has not asked, nor does not want any improvements made
under the provisions of this law but Roscoe,»with a small tax duplicate
finds they cannot improve their highways by an additional tax for such a
purpose. The several roads leading into Roscoe are improved as shown
by the accompanying map.

“The continuity of such improvement is broken at the village limits and
thus the traffic through this village to Coshocton, the county seat, is greatly
interfered with by bad roads in Roscoe.

“I would be pleased to have your department render an opinion upon
the ruling of the road commissioners of this district on section 7108.”

Section 7108 of the General Code, provides:

“If a majority of the votes cast at such election is in favor of improve-
ment of the public roads of such district by general taxation, the road
commissioners shall each year designate and determine what roads in
their opinion should be improved in said year, the extent of such improve-
ment in each township, at what points the improvement shall begin, and
how much improvement shall be completed annually. No public highway
within the corporate limits of a city or village in such road district shall
be improved unless such road extends through such road district contin-
uously.”

You will observe that before any roads in a road district can be improved
within a municipality, they must extend through the district continuously; that is
to say, such roads must extend from one side or boundary of the district, to an-
other side or boundary thereof, without interruption or break in their continuity.
I am unable to determine from the plat furnished with your letter, whether
the roads sought to be improved within the village of Roscoe come within the re-
quirements of section 7108, as above defined, but unless they do, the funds of the

district may not be used to improve them.

The commissioners of the district are in possession of all the facts, and I am
not prepared to say, from the information at hand, that their ruling is erroneous.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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351

STATE SENATOR DOES NOT VACATE OFFICE BY REMOVAL FROM
DISTRICT.

Under article 2, section 2 of the constitution, senators are required to have re-
sided in their respective districts and counties one year next preceding their election.
Inasmuch, however, as there is no constitutional or statutory provision requiring
a state senator to live in such district during his incumbency in office, Iis removal
therefrom, subsequent to his election, will not operate to vacate such office.

Cortmpus, OHio, June 11, 1913.

Hon. WM. A, WEevGaNDT, State Senator, Ravenna, Ohio.
DEear Sir:—Under date of May 26th, you request my opinion as follows:

“Can a duly elected and qualified senator subsequently reside outside
of the senatorial district and hold office legally as state senator?”

In the 29th volume of Cyc., page 1377, the following is said :

“Residence within the district over which the jurisdiction of the office
extends is often also made a necessary qualification by statute. In the
absence of such an express provision, however, there would seem to be no
reason for holding that residence within the district is necessary to eligi-
bility, provided the other qualifications mentioned in the statute are present.
But a provision of statute requiring residence must be observed.”

The only Ohio authority on the subject of your question which 1 have been
able to find is section 3, article 2, of the constitution, which is as follows:

“Senators and representatives shall have resided in their respective coun-
ties or districts, one year next preceding their election, unless they shall have
been absent on the public business of the United States, or of this state.”

So far as I have been able to find, the courts of this state in no way passed
upon your question.

The case of People ex rel. vs. Markham, 96, Cal, page 262, however, bears a
direct relation to your question. The syllabus of that case is as follows:

“Constitutional Law—~Qualification of State Senator—Change of Dis-
trict After Election—Under section 4 of article 4 of the constitution, pro-
viding that ‘no person shall be a member of the senate or assembly who
has not been a citizen and inhabitant of the state three years, and of the
district for which he shall be chosen one year, next before his election,’
a citizen and resident of the state for three years who was duly elected
state senator at the election held in 1890 for the fortieth district, composed
of the counties of San Bernardino and San Diego, and who was at that
time a qualified citizen and inhabitant of San Bernardino county, of which
he remained a resident, was not deprived of his office because of the re-
districting of the state by the legislature in 1891, whereby the county of
San Diego alone was made to constitute the fortieth district.”
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In this case the court distinguishes case of State vs. Cheate, 11 Ohio St., 511,
the syllabus of which case is as follows:

“The legislature may change the boundaries of a county, and when
such change places an associate judge within the limits of another county,
who does not, within a reasonable time, remove into the limits of the
county for which he was appointed, he forfeits his office.

“A person who attempts to exercise the office of associate judge in
a county wherein he does not reside, is guilty of intrusion and usurpa-
tion.

“The legislature may fill a vacancy that has happened, or that is certain
to happen, before the meeting of the next general assembly.”

In the later case, however, it was expressly provided in the constitution, section
3, as it existed at that time, that the incumbent of the office in question should
during his continuance in office reside in the county for which he was elected.

In the Ohio case the change of boundaries placed the judge in question outside
of the district for which he was obliged to act as judge, by virtue of his office.
The Ohio case is authority for the proposition that a change in boundary which
results in placing an officer outside of his district, is equivalent to a removal from
the district by the officer himself.

Granting this principle, the California case may be considered on all fours with
the question you present. In that case the constitutional provision required residence
in the district for a certain period prior to the election of a senator, but said
nothing with relation to his residence within such district after his election, and
the court held that change of boundary, leaving the officer’s residence outside of
his district, did not disqualify him from holding office.

That the matter is one dependent upon constitutional or statutory regulations
is apparent from the fact that the legislature, with reference to councilmen, has
taken pains to provide that removal from the ward of a city or from a village,
shail disqualify. Sections 4207 and 4218, General Code. And also by the fact that
the constitution in section 12, of article 4, at the present time, expressly provides
that judges of the court of common pleas shall, while in office, reside in the county
for which they are elected.

In accordance with the above authorities, therefore, since there is no existing
constitutional or statutory provision requiring a senator to reside in his district dur-
ing his continuance in office, I conclude that a senator may subsequent to his
his election reside outside of the senatorial district and still legally hold his office.

Very truly yours,
TimorHY S. Hocan,
Attorney General.
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WAGES MUST BE PAID NOT LESS THAN TWICE A MONTH—PAYMENT
OF DAILY OR WEEKLY WAGES NOT INTERFERED WITH.

Uunder the provisions of house bill No. 132, every employer who employes five
or wmore persons regularly must pay them their wages on or before the first day
and on or before the fifteenth day of each month.

Payment of daily or weekly wages is not interfered with by the provisions of
this act.

CoLumsus, OHIo, July 9, 1913.

Hon. CarL D. FriepoLiN, Member of the 80th General Assembly, Cleveland, Ohio.

Dear Sir:—I am in receipt of your communication dated June 13, 1913, in
which you recite the following statement of facts:

“The first half of section one (1) of senate bill No. 133, entitled:
‘An act to provide for the payment of wages at least twice in each calendar
month’ (approved April 12, 1913,) provides that employers ‘shall on or
before the first day of each month pay all their employes engaged in the
performance of either manual or clerical labor, the wages earned by them
during the first half of the preceding month ending with the fifteenth
day thereof, and shall on or before the fifteenth day of each month pay
such employes the wages earned by them during the last half of the pre-
ceding calendar month.’

“For illustration say an employer who pays every other week has the
following pay days in June and July, namely: June 14th and 28th, July
12th and 26. On each of said pay days he pays for the two weeks pre-
ceding the pay day week, which pay day week’s wages are held back.
For example: on pay day July 12th he will pay wages for the weeks June
23rd to 28th inclusive and June 30th to July 5th, inclusive; holding back
July 7th to July 12th, inclusive. On July 26th pay day, he will pay for the
weeks July 7th to 12th inclusive and July 14th to 19th, inclusive, holding
back July 21st and 26th, inclusive.

“Nevertheless, said employer, as required by said act, would not on or
before the 15th day of July pay his employes the wages earned by them
during the last half of the preceding calendar month, and likewise on or
before the 1st of July would not be paying his employes the wages earned
by them during the first half of June.”

and you request my opinion as to whether or not such an employer is complying
with the provisions of section 1 of senate bill 132, passed March 25, 1913,.and
approved April 12, 1913. .

In reply to your inquiry I desire to say that under the rules of construction
in Ohio there can be no question but that the employer paying as cited in your
statement of fact would not be complying with the provisions of section 1 of
said act. That section provides that every employer who employs five or more
regular employes in the state of Ohio,

“shall on or before the first day of each month pay all their employes
engaged in the performance of either manual or clerical labor the wages
earned by them during the first half of the preceding month ending with
the fifteenth day thereof, and shall on or before the fifteenth day of cach
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month pay such employes the wages earned by them during the last half
of the preceding calendar month.”

Under that part of section 1 just quoted there can be no question of what the
intent of the general assembly was, for it places the first day of each month and
the 15th day of each month as mandatory pay days, and specifically sets forth what
wages must be paid on each such pay day, and it provides in the latter part of
said section as follows:

“Provided nothing herein contained shall be construed to interfere with
the daily or weekly payment of wages.”

And, while an employer paying in the manner set forth in the illustration in your
letter may be doing better for his employe than by strict compliance with the pro-
visions of section 1 of said act, nevertheless such employer would not, in my opinion,
be following the provisions of the said act.
Very truly yours,
TimoraY S. HoGAN,
Attorney General.

377.

POSITION OF TEACHER IN PUBLIC SCHOOL NOT AN OFFICE—MEM-
BER OF GENERAL ASSEMBLY MAY BE EMPLOYED AS TEACHER
IN PUBLIC SCHOOL.

The position of teacher in public schools is not considered a public office, con-
sequently there is no inhibition against a member of the general assembly being
employed as a teacher in the public schools.

Corumsus, OHio, July 14, 1913,

Hon. GeorGE S. CraAwForDp, Member House of Representatives, Graysville, Ohio.
DEeAr Sik:—Under date of July 12th you request my opinion whether a member
of the general assembly can be employed as teacher of common schools when not
engaged in session at Columbus.
Section 4, of article 2 of the constitution provides as follows:

“No person holding office under the authority of the United States,
or any lucrative office under the authority of this state, shall be eligible to,
or have a seat in, the general assembly; but this provision shall not
extend to township officers, justices of the peace, notaries public, or officers
of the militia.”

The question which arises therefore is whether or not the position of school
teacher can be considered as an “office.”
Section 4752, General Code, provides in part that:
“Upon a motion to adopt a resolution * * * to employe a * * * teacher
* * %.the clerk of the board shall publicly call the roll of the members
composing the board and enter on the record the names of those voting
‘aye’ and the names of those voting ‘no.’” '
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It will be seen, therefore, that the legislature considers the position of a
teacher as a mere employment by the board of education. Measured by all of the
definitions of “office” it is clear that the position of teacher is not an office; conse-
quently there being an inhibition either statutory or constitutional against a member
of the general assembly holding a lucrative employment such a member can be em-
ployed as a teacher of common schools when not engaged in session at Columbus.

This case is clearly distinguishable from the case of State vs. Gard 29 O. C. C.
R. 426. In that case it was held that the election of one who is a teacher to the
office of councilman of a city would contravene the provisions of section 120 of the
Municipal Code (now section 4207, General Code) for the reason that such section
4207 provides in part as follows:

“Each member of council shall be an elector of the city, shall not hold
any other public office or employment except that of notary public or mem-
ber of the state militia, and shall not be interested in any contract with the
city.”

While the position of teacher is not an office, yet it is a public employment.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

416.

DEPUTY UNITED STATES MARSHAL AN OFFICER OF THE UNITED
STATES—MEMBER OF GENERAL ASSEMBLY OF OHIO MAY NOT
SERVE AS DEPUTY UNITED STATES MARSHAL.

Since section 4 of article 2 of the constitution of Ohio provides that no person
holding an office under the United States shall be eligible to or have a seat in the
general assembly, a member of the general assemnbly cannot serve as deputy United
States marshal and retain his seat as a member of the general assembly, as a deputy
United States marshal is an office of the United States.

Corumsus, OsHio, July 29, 1913.

Hon. LAwRENCE BRENNAN, Member House of Representatives, 2705 East 55th St.,
Cleveland, Ohio.

DEeAr Sir:—Under date of July 15th you request my opinion as to whether or
not you being a duly elected and qualified member of the house of representatives
of the general assembly of Ohio may accept an appointment as deputy United States
marshal without interfering with your position as such representative, providing
you report for duty as representative whenever the legislature convenes.

Section 4 of article 2 of the constitution of Ohio provides:

“No person holding office under the authority of the United States, or
any lucrative office under the authority of this state, shall be eligible to,
or have a seat in, the general assembly; but this provision shall not extend
to township officers, justices of the peace, notaries public, or officers of
the militia.”

The question, therefore, is whether or not one holding the position of deputy
United States marshal is holding an office under the authority of the United States.
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The constitution provides that such a person shall not have a seat in the general
assembly.

Therefore, the acceptance of an office under the authority of the United States
by a member of the general assembly would forfeit his rights as a member of the
general assembly. While it is true that section 6 of article 2 provides that each
house shall be the judge of the qualifications of its members, yet in the case of
State ex rel. Leland vs. Mason, 61 O. S. 513 it was held:

“A member of the general assembly, who has accepted an appointment
to a federal judgeship thereby, by force of section 4 of article 2 of the
constitution, becomes ineligible to a seat in the general assembly and
ceases to be a member of that body, and is not entitled to payment of
salary thereafter.”

The question, therefore, narrows itself down whether the position of deputy
United States marshal is an office under the authority of the United States.

Mechem on public offices, section 38, cited with approval in the case of State
vs. Meyers, 56 O. S. 340 at page 349 states:

“Whether deputies appointed by public officers are to be regarded as
public officers themselves, depends upon the circumstances and method of
their appointments. Where such appointment is provided for by law, and
a fortieri where it is required by law, which fixes the powers and duties
of such deputies, and where such deputies are required to take the oath of
office and to give bonds for the performance of their duties, the deputies
are usually regarded as public officers. * * * So a deputy marshal is an
officer of the United States, and deputy sheriffs are recognized by the
statutes of most states as independent public officers. * * *”

The case cited under such section of Mechem in support of the proposition
that a deputy United States marshal is an officer is the case of United States vs.
Tinklepapgh 3 Blatchford (G. C.) 425. In that case, which was a criminal case
the defendant was charged with obstructing, resisting and opposing an officer of
the United States in serving or attempting to serve a warrant, and the court on
page 429 states as follows:

“The question, then, is: were Myer and Horton officers of the United
States, authorized to serve the warrant? They were deputies of the
marshal. It is so charged in the indictment. As such deputies they were
authorized to serve the warrant without any special appointment. But
it is said that, although they may have been authorized to execute the war-
rant, they were merely agents or servants of the marshal, and were not,
within the meaning of the law, officers of the United States. A little
consideration of the laws of congress will show that a deputy marshal is
an officer of the United States, authorized to serve process; and, if he be
such officer, so authorized, resistance to him is prohibited by the act of con-
gress in question.

“The marshal has power, as there shall be occasion, to appoint one or
more deputies, who are removable from office by the judge of the district
court or the circuit court sitting in the district, at the pleasure of either.
(Act of September 24, 1789, I. U. S. Stat. at Large 87, section 27.) If a
deputy marshal can be removed from office, he is an officer before he is so
removed, for, he cannot be removed from office unless he is an officer,; and
as he has power to serve process he is an officer of the United States em-
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powered to serve process. Upon the death of the marshal, his deputies con-
tinue in office, unless otherwise specially removed, until another marshal
is appointed and sworn. (Act of September 24, 1789, I. U. S. Stat. at
Large 87, section 28.) Every marshal or his deputy, when removed from
office, has power, notwithstanding his removal, to execute all such pre-
cepts as are in his hands at the time of such removal. Id. 88, section
28.) DMarshals and their deputies have the same powers, in executing. the
laws of the United States, that sheriffs and their deputies in the several
states have, in exccuting the laws of the several states. (Act of February
28, 1795, section 1 U. S. Stat. at Large, 425.) When a witness is
material on the trial of a criminal case, a judge is authorized to issue a
warrant, directed to the marshal or other officer authorized to execute
criminal and civil process, to arrest such witness and carry him before
such judge. (Act of August 8, 1846, section 7, 9 U. S. Stat. at Large
74.)  These several laws show that deputy marshals are officers of the
United States, authorized to serve process.”

The United States court having held that a United States deputy marshal

is an officer of the United States T am of the opinion that should you accept a
United States marshalship you would under the case of State ex rel. Leland vs.
Mason supra cease to be a member of the general assembly and would not be
entitled to payment of salary thereafter.

Yours truly,

TimorEY S. HoGAN,

Attorney General.

558.

BY FORCE OF SECTION 16 ARTICLE 2 OF TIHE CONSTITUTION AN ACT
OF THE LEGISLATURE IN CONFORMITY WITH THIS PROVISION
PURPORTING TO AMEND PRIOR STATUTES HAS THE FORCE OF
A NEW ENACTMENT.

1. By force of section 16 of article 2 of the state constitution an act of the
legislature in conformity with this provision purporting to amend prior siatutes
has the force and effect of a new enactment, and is effective as law although the
statutes it purports to amend are repealed by an carlicr act passed in pari materia
with 1t.

2. The reference to the “state board of agriculture” in the act regulating the
sale of feed stuffs (H. B. 393; 103 O. L. 515) is a mistake that may be corrected by
construction by reading thercin instead the “agricultural commission” the board in-
tended by the act. As thus corrected, this act as the later enactment is effective
and repealed by implication sections 64 1o 69 inclusive and scctions 71 and 72 of
senate bill 178 as enacted (103 O. L. 318, 319) relating to the same subject matier.

Corumsus, OnIO, October_ 14, 1913

Hox. StepEEN M. Younc, Member House of Representatives, Cleveland, Ohio.

Dear Sir:—As previously acknowledged, I have your favor of June 10, 1913,
in which you call my attention to apparent conflict in certain provisions of senate
bill 178 (103 O. L. 304) with those of house bill 393 (103 O. L. 515).

More specifically the discrepancy in these laws, as appointed by you, arises
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from the fact that senate bill 178 as enacted, by sections 64 to 72, inclusive, thereof,
makes certain provisions regulating the sale of feed stuffs, and by section 124
thereof, repeals sections 1129 to 1138, inclusive, of the General Code, relating to
the same subject matter, while house bill 393 as enacted amends sections 1129 to
1134 inclusive, and sections 1136, 1137 and 1138 of the General Code, and by the
amendment thereof makes provisions with reference to the subject matter of the
act, to wit, the sale of feed stuffs, in some respects materially different from those
made by the sections of senate bill 178 relating to the same subject matter. In
view of this apparent conflict you ask my opinion as to the effect to he
given to these emactments in question. More particularly, you inquire, first,
whether it was competent for the legislature in the enactment of house bill 393
to amend the sections of the General Code which had been repealed by senate
bill 178; second, whether senate bill 178 as enacted, will be rendered nugatory in
part by the enactment of house bill 393; third, whether effect must be given to
both sections 66 of the senate bill and 1131 General Code of the house bill requiring
a person engaged in the sale of feed stuffs to obtain a license from the agricultural
commission, and the state board of agriculture, respectively.
Briefly stated, the history of these two enactments is as follows:

Senate bill 178 was passed by the senate March 18, 1913, and by the house,
with certain amendments thereto, on April 15, 1913. On the same day the house
amendments were concurred in by the senate. The bill as enacted was signed by
the presiding officers of the senate and house on April 28, approved by the governor
May 3, and deposited in the office of the secretary of state on May 7. House hill
393 was passed by the house March 19, 1913, and by the senate with certain amend-
ments thereto, on April 11. These amendments were concurred in by the house
on April 15, and the bill as enacted sighed by the presiding officers of the house
and senate on April 28, and approved by the governor May 7. The law as enacted
was filed with the secretary of state on May 8.

Senate bill 178 as enacted (103 O. L, 304) is an act creating the agricultural
commission of Ohio and prescribing its organization, power and duties. This act
confers on the agricultural commission certain powers and duties previously
conferred upon and exercised by other officers and boards, including the state board
of agriculture. Prior to the act in question, just noted, the power and duty of
enforcing the statutory law with reference to the sale of feed stuffs (sections 1129
to 1138 G. C.) was vested in the state board of agriculture. By section 11 of the
act just noted it is provided that on and after the fifteenth day of July, 1913, this
board, among others, should have no further legal existence; and further by this
act, the sections of the General Code creating this board and prescribing its
regulationis, powers and duties, were expressly repealed. Now sections 64 to 72
of this act, inclusive, make certain provisions as to the sale of feed stuffs, and certain
of these sections, to wit, sections 65, 66 and 72, confer powers and impose duties
on the agricultural commission with reference to the matter of the sale of feed
stuffs. House bill 393 as enacted (103 O. L. 515) by sections 1129 to 1134 in- -
clusive, and sections 1136, 1137 and 1138 G. C, as therein amended, and by section
1136-a, G. C., as therein enacted, likewise makes certain provisions regulating the
sale of feed stuffs, and certain sections of the act, to wit, sections 1130, 1131, 1133,
1137 and 1138, confer certain powers and impose certain duties upon the state
board of agriculture.

Aside from the sections of the respective acts in question conferring powers and
imposing duties upon the agricultural commission and the state board of agriculture,
respectively, it is noted that the provisions of senate bill 178 regulating the sale of
feed stuffs, correspond quite closely, as to subject matter, with the provisions of
house bill 393. Your inquiry does not invite-any discussion by me as to which
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provisions in the sections above noted in these respective enactments are in harmony,
or as to which are in conflict and ii1 the view I take of the questions presented,
such discussion is not necessary.

It is clear that the provisions of house bill 393, insofar as they purport to
confer power and duties on and with reference to the state board of agriculture
are wholly ineffectual. With this exception, however, this act (103 O. L. 515) must
be given effect as the law on the subject matter, to wit, the sale of feed stuffs.
This latter conclusion follows from the fact that this act covers the whole subject
matter and purports to revise the statutory law pertaining thereto. In the case of
Goff vs. Gates 87 O. S. 142, 149 the court says:

“It is a well known rule of construction that where a statute pur-
ports to revise the whole subject matter of a former act and thereby evi-
dences the fact that it is intended as a substitute for the former, although it
contains no express words to that effect it operates as a repeal of the
former law.”

On a consideration of both of these acts in question, I am of the opinion that
it was the legislative intention to confer all power, duties and authority with refer-
ence to the sale of feed stuffs on the agricultural commission of Ohio provided for
by the senate bill. This follows not only from the fact that the state board of
agriculture has been abolished but also from the consideration that by section 11
of the senate bill it is expressly provided that the agricultural commission shall suc-
ceed to and be possessed of the rights, authority and powers of the state board of
agriculture. And it seems quite clear that insofar as the state board of agriculture
is referred to in house bill 393 it is the agricultural commission which is intended.
The reference therein to the state board of agriculture is in legal intendment a
mistake or misnomer to be corrected by construction. In the case of State ex rel.
vs. Archibald 52 Q. S. 9, the court says:

“That courts have power to correct errors and mistakes in statutes,
cannot be doubted; but such errors and mistakes must be manifest beyond
doubt, either on the face of the act or when read in connection with other
statutes in pari materia. When it thus appears beyond doubt that a
statute, when read literally as printed, is impossible of execution, or will
defeat the plain object of its enactment, or is senseless, or leads to absurd
results or consequences, a court is authorized to regard such defects as the
result of error or mistake, and to put such construction upon the statute as
will correct the error or mistake, by carrying out the clear purpose and
manifest intention of the legislature.”

In view of the fact that the state board of agriculture has been abolished,
the provisions of house bill 393, with reference to the state board of agriculture
are senseless and absurd, and impossible of execution; while on the other hand it
is clear from the provisions of the senate bill as enacted in pari materia with the
house bill as enacted that it is the legislative intent to invest the agricultural com-
mission with the powers and duties incident to the enforcement of the law as to
the sale of feed stuffs. I am of the opinion therefore that the words “agricultural
commission” should by construction be read into house bill 393, instead of the words
“state board of agriculture” and that so read effect is to be given to the provisions
of the house bill as the effective law on the subject.

It follows that a person engaged in the sale of feed stuffs is required to
obtain but one license, and that from the agricultural commission, for which he
is required to pay the sum of twenty-five dollars and no more,
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I note your query as to whether it was competent for the legislature in the
enactment of house bill 393 to amend sections of the General Code which had been
repealed by the enactment of senate bill 178, I do not think that the situation pre-
sented any difficulty.

By force of constitutional provision (section 16 article 2) the act of the legis-
lature in passing house bill 393, had the force and effect of a new enactment (15
O. S. 573, 602) it follows that the act (103 O. L. 515) is valid and effective not-
withstanding the sections of the General Code it purports to amend were repealed
by the senate bill as enacted.

Attorney General vs. Stryker 141 Mich., 437.

Golonbieski vs. State 101 Wis, 333.

In conclusion I note that the subject matter of section 70 of the senate bill to
wit: feed stuff adulterants is not covered by any corresponding section or pro-
vision in the house bill, and of course, the provisions of said section 70 is the
effective law on the matters covered by it. As to the other sections of the senate
bill covering the subject of feed stuffs it will be noticed that, save that the words
“agricultural commission” are used instead of the words “state board of agri-
culture,” their language is identical with the corresponding sections of the General
Code which the house bill purports to amend, and as sections of the house bill
cover completely the subject matter in the corresponding sections of the senate
bill and are evidently intended as substitutes for corresponding sections‘of previous
legislation, it follows that the sections of the house bill stand as the effective law on
the particular subjects covered by them and the corresponding sections of the
senate bill are repealed by implication.

Thorniley vs. 81 O. S. 108, 118,

Goff vs. Gates, supra.

Very truly yours,
TimorrY S. Hocan,
Attorney General.

580.

THE PRACTICE OF EMPLOYES SIGNING “PAYMASTERS ORDERS”
DOES NOT VIOLATE THE PROVISION OF 103 OHIO LAWS 154, AN
ACT PROVIDING FOR THE PAYMENT OF WAGES TWICE A MONTH
AND PROVIDING THAT NO ASSIGNMENT OF FUTURE WAGES
SHALL BE VALID.

The practice represented by employes signing “paymasters’ orders” directing
their employers to apply a part of their earnings to the payment of the premium
on their insurance is not avoided by the provisions of 103 Ohio Laws, page 154,
an act to provide the payment of wages twice a month and also providing that
no assignment of future wages shall be valid.

Corumsus, OHio, November 5, 1913.

Hon. HerMaN FELLINGER, Member House of Representatives, Cleveland, Ohio.

DEear Sir:—I beg to acknowledge receipt of your letter of November Sth, re-
questing my opinion upon the effect, if any, of an act entitled, “To provide for the
payment of wages at least twice in each calendar month” (103 O. L. 154), upon
the use of what is commonly called paymasters’ orders for the payment of in-
surance premiums out of periodical wages.
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You enclose for my examination, in connection with this question form No.
1603 of the Standard Accident Insurance Co., and forms Nos. 968, 2339 and 2489
of the Continental Casualty Co.

The act in question, in so far as it applies to the subject at hand, provides
as follows:

“No assignment of future wages * * * shall be valid.”

Form No. 1603 of the Standard Accident Tnsurance Company contains the
following order, directed to the paymaster:

“Agreement for $______ H.O. No.oo_____
“Acc. Pol. No. oo Sick Pol. No. —._____
“To‘ B e e e e e

“For valuable consideration, I have agreed to pay to the Standard
Accident Insurance Company, of Detroit, Michigan, the amount of money
herein stated, from my wages earned during the several periods respec-
tively specified, and to leave the amount thereof with you, to be transmitted
to the Standard Accident Insurance Company, or its duly authorized agents,
and to that end, I hereby request you to make such payments for me, and
in my behalf, $____.__ from wages earned in the month of __________
19____ % % %

“These payments cover the premiums on a policy issued to me by said
Standard Accident Insurance Company, bearing even number and date
herewith ; the first payment applying on the first insurance period of two
months from date hereof, the second payment to the second insurance
period of two months more; the third payment to the third insurance period
of three months more; and the fourth payment to the fourth insurance

P

period of five months more. * *
Form No. 968 of the Continental Casualty Company provides as follows:

“Paymaster’s order for $. No. .

“To the paymaster of o ________.

“Please pay for me to the Continental Casualty Company the sum
of .. —- dollars and charge the same against my
pay account for services rendered or to be rendered by me.

“This order is given to provide for the payment of premium, on
policy of insurance for which I have this day made application, and you
are authorized and requested to pay the said sum in installments from my
wages as follows: :

S from my wages for month of ____________ 19____

Form No. 2239 of the Continental Casualty Company contains the following
provision:

“Order for $omeo___ on paymaster of No

“Please pay for me to the Continental Casualty Company the sum of
- dollars and charge the same against my pay account
for services rendered or to be rendered by me.

“This order is given to provide for the payment of premium on a policy
of insurance for which I have this day made application, and you are au-
thorized and requested to pay the said sum in instaliments as follows:
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“First installment of $-________________ to be paid from my wages for
month of . _____________ 19___.. ® oF

Form No. 2489 of the Continental Casualty Company contains the following
provision :

“I have this day made application to the Continental Casualty Com-
pany (hereinafter called the company) for a policy of insurance. This
order is given to provide for the payment of the premium thereon which
you are authorized and requested to deduct from my wages in installments
as hereinafter provided, pay to the company for me, and charge against
my pay account for services rendered to or to be rendered to my employer
on whom this order is drawn.

“These installments are to be deducted and paid without notice, one
from the wages of each of the months hereinafter named. If my wages
are paid to me more often than once a month, then each installment in-
stead of being deducted and paid from the whole month’s wages is to be
deducted and paid from that part of the month’s wages first payable to me.
If for any reason whatever you fail to make deduction and payment of
any of said installments you are further authorized and requested at the
option of the company to deduct and pay the defaulted installment from
my wages for any subsequent period.”

There are other stipulations in these various contracts which are made a part
of the insurance contract by adoption and reference. Such adoption and. refer-
ence, in my opinion, however, does not have the effect of giving to the insurance
company any vested contractual right to pay any specified amount of wages as such.
In other words, the paymaster is made the agent of the assured for the payment
of his premium, and this agency does not give the company any right to the
wages as such, but merely the right to demand and receive payment of the pre-
mium in the installments specified, which said right is personal as against the
assured.

These things being true, the order to the paymaster does not, in my judgment,
amount to a technical “assignment.” An assignment is an act whereby the owner
of a chose in action transfers to a third party an absolute or pro tanto right to the
thing itself.

I am, therefore, of the opinion that the practice represented by these orders,

- and the orders themselves, are not avoided by the act referred to.
Yours very truly,
TimorrY S. HOGAN,
Attorney General.
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670.

APPOINTMENT OF HUMANE OFFICER—PROBATE JUDGE WITHOUT.
AUTHORITY TO APPOINT SUCH OFFICER—POWER OF JUDGE TO
APPROVE SUCH APPOINTMENT.

A probate judge has no power under the act found in 103 O. L. 864, to ap-
point a humane officer. The probate judge may approve the appointnent of a
humane officer, and that is the extent of his power.

CoLumsbus, OHI10, December 29, 1913.

Hon. WiLLiam A. WEYGANDT, Member of Ohio Senate, Ravenna, Ohio.
Dear Sir:—Under date of October 4, 1913, you inquire:

“I have been asked by-a probate judge whether he has the power under
the new statutes to name a humane officer. He states that he understood
he had the power, but he cannot find any authorization for it in the law.
I find that he has power to appoint probation officers, and must approve
the naming of humane officers outside of corporations. Is that correct,
and is that the extent of his authority?”

The humane society is covered by sections 10062 to 10084, General Code.

Section 10070, General Code, provides for appointment of agents of the humane
society, commonly known as humane officers. Said section reads:

“Such societies may appoint agents who are residents of the county or
municipality for which the appointment is made, for the purpose of prosc-
cuting any person guilty of an act of cruelty to persons or animals, who
may arrest any person found violating any provision of this chapter, or
any other law for protecting persons or animals or preventing acts of
cruelty thereto. Upon making such arrest, such agent shall convey the per-
son so arrested before some court or magistrate having jurisdiction of
the offense, and there forthwith make complaint on oath or affirmation of
the offense.”

Such appointment is to be approved by the probate judge if the society exists
outside of a city or village, by virtue of section 10071, General Code, which reads:

“All appointments by such societies under the next preceding section
shall have the approval of the mayor of the city or village for which they
are made. If the society exists outside of a city or village, appointments
shall be approved by the probate judge of the county for which they are
made. The mayor or probate judge shall keep a record of such appoint-
ments.”

Section 10072, General Code, provides the manner in which the salary of such
officer shall be fixed and paid.

The foregoing sections were not amended at the recent session of the legisla-
ture,

By virtue of section 1662, General Code, as amended in 103 Ohio Laws 874,
the officer who acts as judge of the juvenile court may appoint probation officers.

Said section provides in part:



62 GENERAL ASSEMBLY.

“The judge designated to exercise jurisdiction may appoint one or
more discreet persons of good moral character, one or more of whom may
be women, to serve as probation officers, during the pleasure of the judge.
One of such officers shall be known as chief probation officer and there
may be first, second and third assistants. * * *”

These probation officers are not humane officers.

The new statutes to which you refer are no doubt found in the act of 103
Ohio Law 864, et seq., pertaining to the board of state charities and the juvenile
court, and other charitable institutions.

I find no authority in this act which permits the probate judge to appoint the
humane officer.

The judge of the juvenile court may appoint probation officers, and the probate
judge may approve the appointment of a humane officer, and that is the extent of
his power.

Respectfully,
Timoray S. Hocan.
Attorney General.

671.

COUNTY SEALER OF WEIGHTS AND MEASURES—DEPUTY COUNTY
SEALER OF WEIGHTS AND MEASURES—CIVIL SERVICE.

The county audilor is the county scaler of weights and measures by virtue of
section 2615, General Code. The deputy county sealer of weights and measurcs
was not protected by the civil service act prior to January 1, 1914,

Corumsus, OHIF, December 29, 1913.

Hown. C. P. VENUs, Member of the House of Representatives, Norwalk, Ohio.

DearR Sir:—Under date of September 29, 1913, you inquire of this depart-
ment :

“Are county sealers of weights and measures now holding office, pro-
tected by the civil service law, or does this protection go into effect Jan-
uary 1, 1914?77

An answer to your inquiry has been held in abeyance until an opinion could
be rendered to the state civil service commission covering various phases of the
new civil service law.

Prior to the enactment of the civil service act of 103 Ohio Laws 698, there
was no civil service law for county positions or offices.

By virtue of section 2 of the civil service law, section 486-2, General Code,
appointments are not to be made under the new law until January 1, 1914. The
deputy county sealer of weights and measures was not protected by the civil
service act prior to January 1, 1914, The county auditor is the county sealer of
weights and measures by virtue of section 2615, General Code.

The meaning of the word “incumbents” as used in the new civil service law,
and when persons are to be considered as incumbents has been considered in an
opinion to the state civil service commission. We would suggest that you confer
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with this commission as to any further inquiries about the new civil service law,
as this department has deemed it advisable to address all opinions as to the civil
service law to this commission,
Respectfully,
TimorrY S. HoGAN,
Attorney General.
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g (To the Secretary of State)
18.

BOARD OF ELECTIONS—MAY COMPENSATE PRINTING COMPANY
FOR CHAXNGE MADE IN PLANS AND SPECIFICATIONS BY ORAL
AUTHORIZATION, WHEN MISTAKE OF LAW MADE IN GOOD
FAITH, CAUSES FAILURE OF PLANS TO COMPLY WITH AMENDED
STATUTE—CONTRACTS.

When a deputy state board of election, through inadvertance, fails to appre-

hend the requirements of an emendment to the statutes, submits plans and specifi-
cations, contract for which is duly awarded, which plans fail to specify an addi-
tional requirement of such amendment, and compliance with the law requires that
the printing company be authorized to provide such additional printing of regis-
tration lists without the submission of further plans and bids and the company
consents to perform such additional work upon such oral authorization, held :
) That inasmuch as there was no indication of any intent to violate or ignore
the provisions of the statute and as emergency requires such action to be taken,
the proceedings being entirely in good faith, the board should compensate such
company for the additional work so performed.

CoLumsus, Onlo, August 12, 1913,

Hon. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—Since rendering to you the opinion, on July 12, 1912, in reference
to the claim of The Britton Printing Company of Cleveland, Ohio, against the
board of deputy state supervisors and inspectors of elections of said city, additional
facts have been submitted to this department, which require a further considera-
tion of the question.

It is urged on behalf of The Britton Printing Company, that the specifications
upon which its bid was made, were drawn in accordance with the terms of sec-
tion 4917, General Code, as said section existed prior to the amendment thereof,
as shown in 102 Ohio Laws, 181, and as approved on May 29, 1912,

It is contended on behalf of the printing company as follows:

“The first intimation The Britton Printing Company had of any greater
requirements in connection with the execution of the work was when the
board demanded a sufficient number of ‘press proofs’ to enable the board to
place two copies at each polling place. It was at that time The Britton
Printing Company informed the board that such requirements were not
within the specifications upon which the bid was based, and that they
would be unable to do the work demanded at the price bid. They were in-
structed to go ahead and comply with the requirements, and were informed
that adjustment would be made on the basis of the work done.”

The specifications called for proof copies, as follows:

“Two proof copies of the first and second days and two proof copies
of the last two days must be furnished as soon as possible after recciving
Copy.”

Under the amendatory act of section 4917, General Code, the requirements
for printed lists of registered voters is greater than in the former provisions of
said section.
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Section 4917, General Code, prior to the amendment, provided:

“The board of deputy state supervisors shall immediately cause at
least three copies of such list for each precinct in such city respectively
to be printed on broadside sheets of thick paper and in plain type, two
of which lists they shall cause to be securely posted at the polling place in
such precinct three days or more before the November eclection cach year
and also before every other election. The third copy from each precinct
shall be retained by the board of deputy state supervisors, and cach year
bound together in a volume and preserved in its office. They shall cause at
least fifty additional ccpies of such list respectively to be printed in
pamphlet form for immediate distribution.”

As amended in 102 Ohio Laws 181, said section 4917, reads:

“The board of deputy state supervisors shall immediately cause a
number of copies of such list for each precinct in such city respectively to
be printed on broadside sheets of thick paper and in plain type, two of
which lists they shall cause to be securely posted at the polling place of
such precinct, within five days after they receive such lists from the regis-
trars, and one of which shall be delivered to the controlling committce of
each political party or authorized committee of each set of candidates nom-
inated by petition. Each list printed shall include all the names theretofore
received, and when a new list is posted, the preceding list may be removed.
After the close of any registration of elcctors held prior to any primary
or special election, the new names shall be underscored.

“A copy of the complete registration prior to a November election
from each precinct shall be retained by the board oi deputy state super-
visors, and each year, after the close of the annual registration, bound to-
gether in a volume and preserved in its office. They shall cause at least
fifty additional copies of such list respectively to be printed in pamphlet
form for immediate distribution.”

The time for receiving the lists from the registrars is provided for in section
4916, General Code, as amended in 102 Ohio Laws 181, which reads:

“On the day following each registration day, unless such day be
Sunday or a registration day, in which event on the next succeeding day,
each ycar, the registrars of each election precinct shall make and deliver
to the board of dcputy state supervisors at its office in such city a true
list of the names of all the electors registered by them in their respective
precincts on the preceding day or days, arranged in alphabetical order of
their surnames, followed by their full Christian names and residences, and
having the registry number of each prefixed.”

Then follows provisions as to the heading and certificate of said lists and
copy thereof.

Under the original section it was only necessary to have the list of registered
voters printed and posted at the polling places ‘three days or more before the
election. This list consisted of all the registered voters in the precinct.

Under the amendatory act a printed list of the registered voters must be made
and posted after each registration day, except when two registration days are held
on consecutive days, and then after the last of said consecutive days. Each new

3 -A. G
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list must include all voters theretofore registered. That is, the printed list after
the second day’s registration must include those registered on the second day as
well as those registered on the first day.

Specification No. 1 calls for the printed lists which are to be posted at the
polling places, as follows:

“For each election precinct in the city of Cleveland ten (10) copies
of the list of registered voters in said precinct, printed in small pica type
with headings and footings, on sheets 22x28 inches; the paper to be used
to be white book paper eighty (80) pounds to the ream.”

A fair construction of this specification would mean the printing of the total
registered vote of each precinct. It does not call for the printing of such list
after each registration day or days, as provided in the amendatory act of May 29,
1911. .

The specifications further provide that the printed lists provided for in spe-
cification No. 1 should be delivered before 8 o’clock a. m. of October 25, 1911,
This would indicate that the specifications were not drawn in compliance with the
provisions of the amendatory act.

The specifications call for:

“Two proof copies of the first and second days and two proof copies
of the last two days must be furnished as soon as possible after receiving
copy.”

It is urged that the printing company was required to furnish a sufficient num-
ber of “press proofs”.to enable the board to place two copies at each polling place.
The facts submitted are not sufficient to enable this department to determine
whether the furnishing of “press proofs” is different from the requirements of the
specifications to furnish “two proof copies.” This must be determined from the
facts. It is not shown what, if any, extra work was done by The Britton Printing
Company. They were bound by the specifications upon which their bid was based.
As held in the opinion of July 12, 1912, they cannot be allowed extra compensation
for work which was covered by the specifications and their bid.

In order that this department may pass upon the legal question involved, it
will be assumed that The Britton Priting Company was required by the board of
deputy supervisors to perform more work than was covered by the specifications
and bid.

The date of the specifications does not appear. The bid, however, was sub-
mitted on September 1, 1911, and the specifications were, no doubt, submitted in
August preceding. The act in question was amended on May 29, 1911, three
months before the bid was submitted. The board evidently overlooked the re-
quirements of the amendatory act, at the time the specifications were drawn. It
appears by the letter of The Britton Printing Company that on or before October
10, 1911, a request was made for the delivery of registration names after each
registration day. The company then objected to the furnishing of the names in
that manner.

Section 5050, General Code, provides the manner in which the contract for
printing must be let, as follows:

“The printing provided for in this chapter, except poll hooks and tally
sheets, shall be let by the board of deputy state supervisors to the lowest
responsible bidder in the county, upon ten days’ notice published not more
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than three times in two leading newspapers of opposite politics published
in such county. In case of special elections, the board may give notice by
mail, addressed to all the printing offices within the county instead of pub-
lishing such notice.

Section 4917, General Code, is not found in the same chapter as section 5030,
supra. But the original act, as found in 97 Ohio Laws 181, et seq., as shown on
page 229, read, “The printing as provided for in this act” instead of “in this chap-
ter” as now found in section 5050, General Code. The provision of section 4917,
General Code, as to the printing of the registered voters, were found in the act
of 97 Ohio Laws 185, et seq. The provisions of section 5050, General Code, then
covered the printing provided for in scction 4917, General Code, and in my opinion
it still covers such printing.

The contract for the printing in question should be let at competitive bidding.
It was in compliance with this provision that the board asked for bids. After the
bids were received and the contract awarded, it was discovered that the specifica-
tions did not comply with the requirements of the amended act as to printing the
list of voters after each registration day or days. It does not appear when
this discovery was made. It is evident, however, that it was made at a time when
it was too late to secure other bids.

A contract had been entered into in accordance with the specifications, and
instead of asking for new bids the board of elections requested the company with
whom the contract had been entered into, to do the extra work. It would not
have been practicable at that time to have asked for bids for the additional work
to be done. In that event The Britton Printing Company would have occupied
a position of decided advantage.

In the case of Mueller vs. Board of Education, 11 Nisi Prius, N. S. 113, it is
held : .

“Failure of a board of education to advertise for ‘extras,’ which
have become necessary for the completion of a high school building under
a contract theretofore awarded, renders void a contract for the supplying
of such extras, unless an urgent necessity existed for completion of the
work without the delay incident to advertising for the submission of bids.

“Whether failure to comply with a statutory requirement with refer-
ence to public work may be excused by ‘urgent necessity’ for an early com-
pletion of the work must be determined from the circumstances of the
particular case.”

This decision was based upon the provisions of section 7623, General Code,
which specifically excepted cases of “urgent necessity” from the requirement for
competitive bidding. The statutes providing for the printing of election supplies
do not make any such exception.

The case presented is one in which, I believe, strict rules of law should not be
applied. There is no indication of any intent to violate or ignore the provisions
of the statutes. An attempt was made to comply with the statutes as to competitive
bidding. Through a mistake, evidently caused by overlooking a recent amendment
of the statute, the contract for the printing did not include all the printing re-
quired. In order to comply with the provisions of section 4917, General Code, as
to the posting of the list of registered voters after each registration day, the
board of elections was compelled to require the additional work without asking
for bids therefor.

The Britton Printing Company complied with this request and performed the
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extra work. Under such circumstances the company should receive a reasonable
compensation for the extra work. And I am of the opinion that the board of
deputy state supervisors and inspectors of elections will be authorized to allow a
reasonable compensation for the extra work, if any, that was performed by The
Britton Printing Company, under the circumstances as herein set forth. This con-
clusion is based upon the assumption that the mistake was not discovered in time
to ask for new bids as required by the statutes.

Respectfully,

TimorrY S. HocaN,

Attorney General.

44,

FOREIGN CORPORATIONS—BUSINESS WHICH MAY BE ENGAGED IN
IN OHIO.

Under sections 178 and 179, General Code, a foreign corporation for profit may
not transact business in this state uniil it procures from the secretary of state, a
certificate that it has complied with the requirements of law to authorize it to do
business in this siate and that the business of such corporation is such as may be
transacted in this state by corporations organised under the laws of this state. Un-
der these statutes a foreign corporation may not be permitied, in this state, to act
uider a purpose clause which reads: “(1) To act as agent, trusiee or attorney in
fact;” “(2) To contract for the services of attorneys-at-law for the prosecution
or defense of any matter or proceeding before any court of law or chancery, or
other tribunal; to collect, adjust and settle claims on commercial or other accounts
and for damages for breach of contract or personal injuries, or any demand of any
nature whatever;” “(3) To enter into contracts with attorneys-at-law, physicians,
dentists, merchants, professional and business men of all kinds for mutual services;”
“(4) To buy, own and sell shares of capital stock tn incorporated companies, in-
cluding its own stock;” “(5) To engage in and transact any and every business
which a corporation organized under the general incorporation laws of Michigan
may lawfully transact.”

Such corporation may operate under the purpose clause reading: “To furnish
commercial reports of, to investigate and furnish information wpon any and all
matters as required,” “to buy, own and sell patent rights, bonds, mortgages and
other securities;” “to buy and forward goods and merchandise of every description
and to engage in the mail-order business.”

CoLumsts, OHIio, October 30, 1913.

. How~. Cmaries H. Graves, Secretary of State, Columbus, Ohio.

DEeAR Sir:—I beg to acknowledge receipt of your Jletter of October 22nd, re-
questing my opinion as to whether a foreign corporation desiring to engage 1n
business in Ohio may exercise in this state all or any portion of the following cor-
porate powers:

“To act as agent, trustee or attorney in fact; to contract for the serv-
ices of attorney-af-law for the prosecution or defense of any matter or
proceeding before any court of law or chancery, or other tribunal; to col-
lect, adjust and settle claims on commercial or other accounts, and for
damages for breach of contract or personal injuries, or any demand of any
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nature whatever; to furnish commercial reports, so-called; to investigate
and furnish information upon any and all matters as required; to buy, own
and sell shares of capital stock in incorporated companies, including its
own stock; to buy, own and sell patent rights, bonds, mortgages, notes and
other securities; to enter into contracts with attorneys-at-law, physicians,
dentists, merchants, professional and business men of all kinds for mutual
service; to buy and forward goods and merchandise of every description
and to engage in the mail-order business, and to engage in and transact
any and every business which a corporation organized under the general
incorporation laws of Michigan may lawfully transact.”

Correspondence accompanying the letter discloses that the company is desirous
of engaging in as many of these different lines of business as may be permis-
sible under the laws of the state of Ohio, if such laws permit the entrance of the
corporation into the state for any purpose whatsoever.

The inquiry as submitted, therefore, involves an interpretation of section 178
of the General Code, which, in part, is as follows:

“Before a foreign corporation for profit transacts business in this state,
it shall procure from the secretary of state a certificate that it has com-
plied with the requirements of law to authorize it to do business in this
state, and that the business of such corporation to be transacted in this
state, is such as may be lawfully carried on by a corporation, organized
under the laws of this state for such or similar business, or ¢f more than
one kind of business, by two or more corporalions so incorporated for
such kinds of business exclusively. * * *”

-In connection with this section, section 179 must also be considered. It pro-
vides, in part, as follows:

“Before granting such certificate, the secretary of statc shall require
such foreign corporation to file in his office,a sworn copy of its charter
or certificate of incorporation, and a statement under its corporate scal
setting forth the following: The amount of capital stock of the cor-
poration, the business in which it proposes to engage within this state;
and the name of a person designated as provided by law, upon whom pro-
cess against the corporation may be served within this state, * * %"

As I understand the meaning of these two related sections, they permit a
foreign corporation to enter the state for the transaction of some of its authorized
businesses only. That is to say, if the foreign corporation desires to do in Ohio
a business permitted by the laws of its own state, it may secure a certificate under
these sections from the secretary of state authorizing it to transact that business,
although under its charter of incqrporation it may possess, in the state of its
origin, the power to transact other business not permitted under the laws of Ohio.
As already stated, I understand it to be the purpose of the corporation, the appli-
cation of which has given rise to your question, to exercise in Ohio such corporate
powers of those above enumerated, as may be lawfully exercised by it in this state.

Clearly, the corporation could not be permitted in Ohio to transact all of the
different businesses enumerated in the above clause, which, I take it, is taken from
its charter. The following activities of the corporation are not such as

“May be lawfully carried on by a corporation, or organized under the
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laws of this state for such or similar business, or * * * by two or

more corporations so incorporated for such kinds of business exclusively
E

“l. To act as agent, trustee or attorney in fact” This recital is not suffi-
ciently definite to afford evidence of the kind of business proposed to be carried
on, and would not be permissible in the articles of incorporation of an Ohio com-
pany.

“2. To contract for the services of attorney-at-law for the prosecution or
defense of any matter or proceeding before any court of law or chancery, or
other tribunal; to collect, adjust and settle claims on commercial or other accounts,
and for damages for breach of contract or personal injuries, or any demand of
any nature whatever.” This clause, without some qualification might be regarded
as describing the doing of a “professional business,” as determined in State, ex
rel., Physicians’ Defense Company vs. Laylin, 73 O. S. 90, which I have com-
mented upon in other opinions to you. The doing of such “professional business”
is prohibited to Ohio corporations by section 8623 of the General Code, and upon
the authority of the above cited case, cannot be undertaken by a foreign corpora-
tion in this state.

“3. To enter into contracts with attorneys-at-law, physicians, dentists, mer-
chants, professional and business men of all kinds for mutual services.” This
clause is subject to the same objections as the last one commented upon.

“4. To buy, own and sell shares of capital stock in incorporated companics,
including its own stock.” As you have been heretofore advised, an Ohio corpora-
tion may not be authorized to exercise the full ownership of shares of stock of
other corporations or of its own shares of stock, and by virtue of scction 178,
above quoted, a foreign corporation may not be admitted to transact such business
in Ohio.

“5. And to engage in and transact any and every business which a corporation
organized under the general incorporation laws of Michigan may lawfully transact.”
A foreign corporation may not be permitted to enter Ohio to transact all business
that may be transacted under the laws of another state. The express language
of section 178, supra, is sufficient authority for this statement.

In my opinion, a corporation may lawfully transact in Ohio the business de-
scribed by the following purpose clauses constituting a portion of the ahove par-
agraph, not condemned by the application of rules which I have mentioned:

“To furnish commercial reports, so-called; to investigate and furnish infor-
mation upon any and all matters as required; to buy, own and sell patent rights,
bonds, mortgages, notes and other securities” (this phrase “other securities” does
not refer to the shares of capital stock of incorporated companies which seems
to be reasonably clear by the construction of this clause in connection with that
which immediately precedes it in the original) ; “to buy and forward goods and
merchandise of every description and to engage in the mail-order business.”

I might also add that as to the second and third clauses to which objection has
been made in particular and perhaps in lesser degree to the other clauses objected
to, if some disclaimer or qualification were added to the language of the articles
of incorporation so as to make it clear that the things which cannot be done under
the laws of Ohio were not intended to be engaged in, the application as to such
matters might be accepted. That is to say, it is my opinion that a corporation
cannot be admitted into Ohio for the purpose of doing all of the things which
might be done under the language to which objection has been made. It does not,
however, follow that some of the things which might be done thereunder cannot
lawfully be undertaken by a corporation in Ohio. Yours very truly,

TimorHY S. HoGAN,
Attorney General.
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53.

ARTICLES OF INCORPORATION—INSURANCE-—-MUTUAL PROTEC-
TIVE ASSOCIATION—GUERNSEY COUNTY SLAVISH SOCIETY.

A purposed corporation, whose purpose clause provides for “promoting friend-
ship, charity and benevolence, and to assist its members in sickness or distress and
aid the families of deceased members, by voluntary contributions, under regulations
and by-laws to be adopted,” is not such a mutual protective company as comes
within the terms of section 9427, General Code, as such is not the doing of business
on the assessment plan for stipulated sums of money.

Such business constitutes an insurance business, however, and wmay not, there-
fore, be carried on in Ohio, except by a corporation which complies with the
statutes of this state. Such a corporation is not included within the terms of sec-
tion 5409, General Code, which provides for certain exceptions from the require-
ments of the statutes providing for a mutual protective association, nor does such
business come within the exceptions specified by section 9491, General Code, from
the fraternal benefits society requirements. Inasmuch, therefore, as such a company
does not come within any of the exceptions to the rule requiring insurance com-
panies to comply with the insurance laws of this state, and as it cannot be incor-
porated as a mutual protective company, it necessarily follows that it constitutes
none of the corporations referred to in any of the paragraphs of section 176, Gen-
eral Code, which provides a schedule of fees for the secretary of state for filing
the articles of incorporation of such companies as may be lowfully organized under
the laws of this state.

CoLumsus, OHI10, January 31, 1913. .

Hon. CuarLeEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 3, 1913,
requesting my opinion as to the legality of the articles of incorporation of The
Guernsey County Slavish Society, a proposed corporation, not for profit, for the
following purpose:

“Promoting friendship, charity and benevolence, and to assist its mem-
bers in sickness or distress, and aid the families of deceased members,
by voluntary contributions, under regulations and by-laws to be adopted.”

T note the fact that a check for $25.00 is attached to these articles as a filing
fee, and your request for advice as to whether or not the company is one descrihed
in paragraph 5 of section 176, General Code; I also note the specific request for an
opinion as to whether or not this company constitutes a mutual protective company
as described by section 9427, General Code.

Unless this company does constitute a mutual protective company as sug-
gested by the section last named it cannot be admitted to do business in Ohio for
reasons already recounted to you in other opinions. That section authorizes the
formation of companies or associations,

“To transact the business of life or accident or life and accident in-
surance on the assessment plan, for the purpose of mutual protection and
relief of its members, and for the payment of stipulated sums of money to
the families, heirs, executors, administrators, or assigns of the deceased
members of such company or association, as the member may direct, in
the manner provided in the by-laws.”



72 SECRETARY OF STATE.

I am of the opinion that the method of doing business as disclosed by the
purpose clause above quoted is not in conformity to section 9427, General Code.
The acceptance of voluntary contributions under regulations and by-laws is not
the same thing as the doing of life insurance business on the assessment plan for
the payment of stipulated sums of money, yet the assistance of members in sick-
ness and distress and in the aiding of families of members in case of death are
activities which substantially amount to the business of insurance, and which,
therefore, may not be carried on in Ohio except by a corporation formed under
one of the statutes of this state.

I deem it proper here to state that the various opinions of this department
relating to the organization of mutual associations for purposes substantiaily
amounting to insurance are not to be read in an absolute and general sense. Sec-
tion 9459, General Code, for example, provides with clearness certain exceptions to
the provisions of the preceding chapter from which the inference may be drawn
that there are certain companies which otherwise would have to be organized un-
der section 9427, General Code, and be governed by the succeeding sections which
are withdrawn from the application thereof. Such associations are “any associa-
tion of religious or secret societies * * * any class of mechanics, express, tel-
egraph or railroad employes or ex-union soldiers, formed for the mutual benefit
of the members thereof and their families or blood relatives exclusively or for
purely charitable purposes.”

Similarly, in section 9491, General Code, are found certain exceptions from the
fraternal benefit society act passed in 1911. The corporation under consideration
at present, however, is not limited as to membership by any express provisions
in the articles of incorporations. Even the name of the society indicates merely
a limitation ascertained by the race of the members and a territorial limitation to
a certain county. Neither of these limitations is sufficient to bring the association
within either of the saving qualities above referred to.

I am, therefore, of the opinion not only that the Guernsey County Slavish
Society is not, properly speaking, a mutual protective company, such as may be
organized under section 9427, General Code, but also that it is not an association
which by the force of the statutes last above cited may be permitted to engage in
the activities defined in its proposed articles of incorporation without complying
with the insurance laws of this state.

Inasmuch as the society cannot lawfully be incorporated for the purposes
mentioned in its articles of incorporation it necessarily follows that it constitutes
none of the corporations referred to in any of the paragraphs of section 176, Gen-
eral Code, as that section merely provides a schedule of fees to be accepted by
the secretary of state for filing the articles of incorporations of such companies
as may lawfully be organized under the laws of this state.

Yours very truly,
TimoraY S. HocaN,
Attorney General.
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102.

FOREIGN CORPORATION—TRUSTEE FOR OHIO CORPORATION--
QUALIFICATION UNDER OHIO LAWS—DEPOSIT OF SECURITIES—
TAXATION OF BONDS DEPOSITED.

The statutes of Ohio recognize the right of a foreign trust company to act as
trustee of an Ohio corporation, and such service would not constitute such “doing
of business in this state” as is contemplated by section 178, General Code, requir-
ing the payment of an initial or an annual fee based upon the property owned and
business transacted in Ohio by it, and measured by its authorised capital stock.

Such a corporation is, however, subject to sections 9778, 9779 and 9780, Gen-
eral Code, requiring the deposit of securities with the treasurer of state as a con-
dition precedent to its action as trustee of a mortgage security loan to an Ohio
corporation.

The bonds so deposited have their situs in Ohio and are subject to tax therein.
Such securities in the form of bonds of the United States or any district or terri-
tory thereof, however, are not subject to state tax. Bonds of any state or any
municipality, issued subsequent to January 1, 1913, are subject to taxation under
article 12, section 2 of the constitution.

Corumsus, OHIo, February 20, 1913,

Hon. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sik:—I beg to acknowledge receipt of your letter of February 6, 1913,
which I hasten to answer at the earliest opportunity. In it you request my opinion
upon the following questions:

“Ist. May a foreign trust company act as trustee for an Ohio cor-
poration?

“2nd. Is the service proposed in the first paragraph of the letter of
the Detroit Trust Company such a ‘doing business in this state’ as is con-
templated by section 178 of the General Code?

“3rd. If, for the purpose set forth—executing a trust—you determine
that a foreign corporation must qualify under the laws of Ohio. then must
it qualify in this department, or in the department of banks and banking?

“4th. In case it is held that such a forcign trust company is regquired
to deposit securities with the treasurer of state in order to accept the trust
in question, would such securities be subject to taxation in Ohio?”

Answering your first question I beg to state that there is no doubt that a for-
" eign trust company may act as trustee of an Ohio corporation. No statute of
this state prohibits such a course, and there is no principle of public policy which
is opposed to it; in fact, by inference from statutes which will be hereinafter
quoted, it necessarily follows that the state has recognized the right of foreign
trust companies to accept such trusts.

Answering your second question I beg to state that in my opinion the acceptance
of a trust by a foreign corporation for the purpose of securing an issue of bonds
by an Ohio corporation upon property partly located in Ohio, does not constitute
“doing business in this state” as is contemplated by section 178 of the General Code.

(See opinion of attorney general to the secretary of state under date of May
4, 1906, annual report, page 49, and Judson on Taxation, sections 175, et seq.)

Therefore, a foreign trust company performing such services is not required
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to take out a certificate of compliance with the laws of Ohio in the office of the
secretary of state, nor to pay an initial fee or an annual fee based upon the prop-
erty owned and business transacted by it in Ohio, and measured by its total author-
ized capital stock.

Answering your third question I am of the opinion that while, as already
stated, the execution of a trust covering Ohio property by a foreign trust com-
pany does not subject such company to the general corporation franchise tax
laws of this state, such an act is subject to the regulatory power of the state under
section 9778 to 9780, inclusive, and similar sections of the General Code. These
sections were enacted in 1908 as a part of the Thomas banking act and in full
are as follows:

“Sec. 9778. No such corporation either foreign or domestic shall ac-
cept trusts which may be vested in, transferred or committed to it by an
individual, or court, until its paid in capital is at least one hundred thou-
sand dollars, and until such corporation has deposited with the treasurer of
state in cash fifty thousand dollars if its capital is two hundred thousand
dollars or less, and one hundred thousand dollars if its capital is more
than two hundred thousand dollars, except that, the full amount of such de-
posit by such corporation may be in bonds of the United States, or of this
state, or any municipality or county therein, or in any other state, or in
the first mortgage bonds of any railroad corporation that for five years
last past paid dividends of at least three per cent. on its common stock.

“Sec. 9779. The treasurer of state shall hold such fund or securities
deposited with him as security for the faithful performance of the trusts
assumed by such corporation, but so long as it continues solvent he shall
permit it to collect the-interest on its securities so deposited. From time
to time said treasurer shall permit withdrawals of such securities or cash,
or part thereof, on the deposit with him of cash, or other securities of the
kind heretofore named, so as to maintain the value of such deposit as herein
provided.

“Sec. 9780. No such corporation, foreign or domestic, authorized to
accept and execute trusts, either directly or indirectly through any officer,
agent or employe thereof, shall certify to any bond, note or other obligation
to evidence debt, secured by any trust, deed or mortgage upon, or accept
any trust concerning property located wholly or in part in this state with-
out complying with the provisions of this and the two preceding scctions.
Any trust, deed or mortgage given or taken in violation of the provisions
thereof shall be null and void.”

The language here employed is explicit, and its effect cannot be doubted. The
requirement is that no mortgage executed to a foreign trust company covering
Ohio property is valid unless a foreign trust company has made the required de-
posit of securities with the treasurer of state.

Answering your fourth question it is, of course, apparent that if the securities
deposited be bonds of the United States or any district or territory thereof, they
are not taxable for the reason that the state has no power to tax such securities.

If however, the securities deposited under the sections last above quoted are
bonds of another state than Ohio, or bonds of a municipality of another state or
of a municipality of Ohio issued after (but not prior to) January 1, 1913 (sce
article 12, section 2 of the constitution, as amended in 1912), or first mortgage
bonds of a railroad corporation as authorized under section 9778, the securities
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themselves, if properly located within this state, are subject to its taxing power;
so that if the laws of this state provide for the taxation of such bonds so held
on deposit by the treasurer of state they may be and should be taxed.

It was held in the case of Assurance Co. vs. Halliday, 126 Fed. 257, 110 Fed.
259, that bonds and stock deposited by a foreign fire insurance company with the
superintendent of insurance under section 9565, General Code, have a taxable situs
in Ohio and may be taxed here.

Upon the authority of this decision I am constrained to hold that bonds and
other securities deposited by a foreign trust company in Ohio to secure the per-
formance of a trust accepted by it relating to property situated in Ohio, as re-
quired by section 9778, General Code, are taxable in this state.

Yours very truly,
TimoreY S. HoGAN.
Attorney General.

118

ARTICLES OF INCORPORATION—BENEFICIAL SHARES COMPANY—
PURPOSE OF LOANING TO SHAREHOLDERS TO EXTENT OF
AMOUNT SUBSCRIBED, LAWFUL.

Corumsus, OHIo, January 30, 1913.

Hox. CHarLEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I acknowledge receipt of your letter of January 20th, requesting
my opinion as to the legality of the purpose clause of The Beneficial Shares Com-
pany a proposed corporation for profit. The clause in question is as follows:

“Said corporation is formed for the purpose of extending the business
credit of its shareholders, by the granting of loans to the extent of the
sum paid in by such shareholders for their stock, without collateral se-
curity, such loans to be made upon notes signed by such shareholder and
two other shareholders in said company; with power and authority to
maintain and conduct an office and place of business suitable to the.said
purposes and doing all things necessary and incident thereto authorized by
the laws of the state of Ohio.”

I confess that the business described by this clause is novel and that the ques-
tion presented is unusual. The business partakes in a measure of the character
of that transacted by a building and loan association and is somewhat similar in
other respects to the business authorized to be transacted by other kinds of com-
panies which require special incorporation and are subject by law to special reg-
ulations. Nevertheless, I have been unable to reach the conclusion that the cor-
poration is one of those for which a special form of organization is required by
law, so that within the rule which has been laid down in other opinions addressed
to your department it might not be incorporated under the general laws of the state.

The sole question, therefore, is as to whether or not the purpose, as defined
in the foregoing clause, is one for which individuals lawfully may associate them-
selves within the meaning of section 8623, General Code.

On this point I have reached the conclusion that although the business is, as
already described, an unusual one, and although it would seem that such busi-
ness ought not to be undertaken save under the sanction of some special regula-
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tions and supervision by the state, yet it is not unlawful. In the absence of statu-
tory enactment I know of no reason of public policy which would preclude the
association of individuals for the purpose defined.
I am, therefore, of -the opinion that you may lawfully file and record the ar-
ticles of incorporation tendered to you by The Beneficial Shares Company.
Yours very truly,
TimorrY S. HocaN,
Attorney General,

152.

OFFICES COMPATIBLE—ASSISTANT SECRETARY OF STATE AND
CLERK OF BOARD OF COMMISSIONERS FOR ERECTION OF LIMA
STATE HOSPITAL.

Inasmuch as the duties connected with the office of assistant secretary of state
and clerk of the board of commissioners for the erection of a state hospital, act
in no way as a check upon one another or are in no way subordinate to one an-
other, and as it is physically possible for one person to discharge the duties of
both, a single individual may serve as incumbent of both offices at the same time.

CoLumsus, OHIo, April 2, 1913,

Honw. J. H. Skcrest, Assistant Secretary of State, Columbus, Ohio.

Dear Sir:—1I am in receipt of your letter of March 20th, in which you request
me to confirm in a written opinion the oral opinion rendered you on the 9th day of
January, 1911, in which I officially advised you that it was lawful for you to serve
as assistant secretary of state, and at the same time serve as clerk of the board
of commissioners for the erection of the Lima state hospital, and receive from the
state the salaries attached to both positions.

I herewith give you the following written opinion, which will confirm my
verbal opinion given you on the date mentioned in your communication.

There is no constitutional or statutory inhibition making the two positions heid
by you incompatible. Under the most substantial rule, laid down in the case of
State, ex rel., Attorney General vs. Frank Gebert, 12 O. C. C. n. s., by our supreme
court, without report, it was held that:

“Offices are considered incompatible when one is subordinate to, or in
any way a check upon the other; or when it is physlcally impossible for
one person to discharge the duties of both.”

The two positions held by you, namely: Assistant secretary of state and clerk
of the commission for the erection of the Lima state hospital, do not become in-
compatible under either of the two reasons set forth in the above rule; neither is
subordinate to or in any way a check upon the other; nor is it physically impos-
sible for you to discharge the duties of both positions.

I am, therefore, of the opinion that I was on January 9, 1911, when I gave you
my verbal opinion, that you could hold both positions and receive the salaries at-
tached to each office; and you may take this opinion as confirming said verbal
opinion.

Very truly yours,
TimoraY S. HoGAN,
Attorney General.
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165.

DEPUTY STATE SUPERVISORS OF ELECTIONS—MAY NOT EMPLOY
LEGAL COUNSEL—DUTY OF ATTORNEY GENERAL.

Inaswmuch as members of the board of deputy state supervisors of elections
have been stated by the courts to be state officers, the attoriney general, under sec-
tion 333, General Code, is required to serve as legal adviser for such board. -
contract by such board, therefore, for legal service with a city solicitor is null and
void and recovery may not be had for such scrvices, when a city solicitor has been
employed by the board to conduct o mandamus suit in behalf of its clerk.

CoLuMmBus, Onro, April 3, 1913.

How~. CrarLes H. Graves, Secretary of State, Columbus, Ohio.

DEAR SirR:—I am in receipt of your inquiry under date of February 15, 1913,
enclosing a letter from Mr. J. C. Crisp, deputy clerk state supervisors and inspec-
tors of elections for Lorain county, Ohio, requesting an opinion on the question
asked in that letter. Mr. Crisp states:

“The city auditor of Lorain refused payment of voucher issued by
this board to pay a portion of the salary of the deputy clerk.

“The board took no action until there were seven months’ salary due,
and on November 14th, passed a resolution employing F. M. Stevens, at-
torney, who at the time was prosecuting attorney, his term expiring De-
cember 3lst, to mandamus the auditor of the city of Lorain to issue
voucher in favor of the said deputy clerk for the salary due. The case
was heard before Judge Washburn, after being delayed several times at
the request of the city solicitor of Lorain, final decision having been ren-
dered ecarly in January in favor of the board.

“Mr. Stevens rendered a bill for scrvices and advised the board that in
his opinion the payment for same should be made from county funds by
the county commissioner the same as other bills contracted by the hoard are
paid. The new prosecuting attorney, Mr. Adams, and the commissioners
seem to be unable to determine the validity of the charge.

“Will you please advise this board from what funds, in your opinion,
the attorney’s fees should be charged.”

Attention is called to the following sections of the General Code which pro-
vide for the election machinery of the state.

Section 4786 provides for the office of state supervisor, and state supervisor
and inspector.

Sections 4788 and 4789 provide for a board of deputy state supervisors and in-
spectors of elections in certain counties and for their appointment.

These provisions apply to the board of deputy state supervisors and inspectors
of elections for Lorain county.

As stated in State of Ohio, ex rel, vs. Board of County Commissioners of
Cuyahoga Co., 8 Nisi Prius, 148-150:

“From an examination of the election laws of this state it seems ap-
parent that the legislature intended that the conduct of elections should
belong to the state and be under the control of state officers.”
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The court further points out the fact that the secretary of state is the prin-
cipal election officer, and the deputy state supervisors, as subordinate officers for
carrying out the agencies of the state, conduct all elections. The deputies do not
act in an independent capacity. They are responsible to their principal, the state
supervisor and inspector of elections.

Section 333, General Code, provides:

“The attorney general shall be the chief law officer of the state and
all its departments. No state officer, board or the head of a department
or institution of the state shall employ, or be represented by, other counsel
or attorneys-at-law * * *7

In view of the foregoing it is my opinion that the deputy state supervisors of
elections of Lorain county were without authority to employ an attorney-at-law
since they were without power to act in any independent matter as expressly au-
thorized by statute or except under the orders of their principal, the state super-
visor and inspector of elections, and since section 333, supra, prohibits any state
officer, board or head of a department or institution of the state from employing
or to be represented by other counsel or attorney-at-law than the attorney general,
the employment of Mr. Stevens was illegal.

I am not unmindful of the case of State vs. Boyden, reported in the 18 C. C,,
at page 82, wherein it was held that the board of elections of Cincinnati was
authorized to employ an attorney-at-law in a matter in which they were interested,
but that case was decided upon the authority of Yaple vs. Morgan, 2 C. C. 406
(subsequently affirmed without report by the supreme court), but at the time of
the decision in the case of Yaple vs. Morgan, supra, there was no statute pro-
hibiting state officers, boards or heads of departments or institutions of the state
from employing counsel. The statute was amended so as to include such prohi-
bition April 19, 1898, 93 O. L. 127.

In view of the statutes as we find them, while this department is not reaching
out for more work, still it is my opinion that all matters wherein legal counsel
or assistance is needed by the board of deputy state supervisors and inspectors of
elections, the same must be obtained through their chief, the state supervisor and
inspector of elections.

Yours very truly,
TimorrY S. HoGAN,
Attorney General.
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198.

ARTICLES OF INCORPORATION—INSURANCE BUSINESS—MUTUAL
PROTECTIVE ASSOCIATION—ASSESSMENT PLAN NOT POSSIBLE
WHEN ASSESSMENT DEFINITE AND BENEFITS INDEFINITE.

In this state, mutual protective associations may not be organized where, in an
attempted pursuance of the assessment plan, the assessment is made certain and
the benefits made contingent and uncertain. The assessments may be uncertain
and indefinite, but the benefits must be certain and definite.

CorumBus, OHIO, April 21, 1913,

Hoxn. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I return to you herewith the proposed articles of incorporation
of The First Magyar Young Men’s Insurance Society of Lorain, Ohio, which have
been submitted to me for consideration and action as provided by law, without
having approved the same. My reasons for withholding approval are similar to
those expressed by me in the matter of the articles of incorporation of The First
Greek Catholic Russian Union of St. George in the state of Ohio, an opinion
concerning which was handed you on October 26, 1912,

Repeating the reason, without discussion, I may say that I cannot approve
the articles now submitted to me because they authorize the transaction of an in-
suirance business upon a basis purporting to be the assessment plan but upon which
the amount of each assessment is definite and the amount of benefits payable,
apparently, is contingent and unascertained. While it is true that under the
statute, section 9427, General Code, a mutual protective association may not bind
itself unequivocally for the payment of stipulated sums as death benefits without
the reservation that the benefit payable shall be made, so to speak, out of the
assessments, yet, it is clearly the intention of the statute and related sections,
which I refrain from citing, that the insurance contract shall be for a stipulated
death benefit, and that the assessments made, whatever the limits upon the amounts,
shall be contingent and uncertain.

In short, the law does not authorize the incorporation of an association for
the purpose specified in these articles of incorporation.

Very truly yours,
TimoraY S. HoGAN,
Attorney General.
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249.

ARTICLES OF AGREEMENT OF CONSOLIDATION OF THE LORAIX,
ASHLAXND AND SOUTHERN RAILROAD COMPANY AND THE ASH-
LAND AND WESTERN RAILWAY COMPANY—AUTHORIZATION
TO ISSUE BONDS INSTEAD OF PREFERRED STOCK DOES NOT
JUSTIFY CLASSIFICATION OF SUCH BONDS AS CAPITAL.

The fact that under section 8301, General Code, a railroad company in process
of consolidation with other companies may issue bonds instead of preferred stock,
does not entitle bonds so issued to be designated as capital, and since the fifth
article of the proposed agreement of consolidation includes such indebtedness
within its statement of capital stock, the same is misleading and should be corrected.

CoLumsus, Onio, May 13, 1913.

Hox Cras. H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of even date herewith,
transmitting the proposed articles of agreement of consolidation of The Lorain,
Ashland & Southern Railroad Company and The Ashland & Western Railway Com-
pany, under the proposed name of The Lorain, Ashland & Southern Railroad
Company ; and requesting my opinion as to legality of said proposed articles of
agreement, and particularly of paragraph five thereof; and also as to the amount
of fees it is the duty of the secretary of state to collect for filing the proposed
articles of agreement.

The articles, in their entirety, are very lengthy, and in the limited time which
has been afforded to me for their consideration I have not attempted to consider
all of their provisions, but only those which bear upon the subject-matter of the
fifth article, to which you particularly refer, The following recitals and pro-
visions have attracted my attention in this connection:

“WHEereAs, The public service commission of Ohio, by its two several
orders, numbered 383, the first bearing date December 5, 1912, and the second
December 28, 1912, authorized said The Lorain, Ashland & Southern Rail-
Road Company, in addition to the two hundred and fifty thousand
($250,000.00) dollars par value of its stock now issued and outstanding
to issue capital stock and first and second mortgage bonds, as follows, to
wit

“‘OrbERED, That said The Lorain, Ashland & Southern Railroad
Company be, and it hereby is authorized to issue, transfer and deliver to
The West Virginia & Ohio Construction Company, its capital stock of the
par value of one million five hundred and fifty thousand dollars ($1,550,-
000.00), its first mortgage five per cent. fifty year bonds of the par value
of one million five hundred thousand dollars ($1,500,000.00), and its second
mortgage five per cent. fifty year bonds of the par value of one million
two hundred thousand dollars ($1,200,000.00), it being the opinion and
finding of the commission that the issue of said capital stock and said bonds
is reasonably required for the proper purposes of said corporation.’
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“Fifth. The capital of the consolidated and merged company, the new
corporation, organized by virtue of and in pursuance of these presents, shall
be at the date of the approval thereof, by the stockholders of the con-
stituent companies thereof, and when these presents shall have been duly
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filed and recorded according to law, four million, five hundred thousand
($4,500,000.00) dollars, the amount and character thereof as authorized by
the public service commission of Ohio, by its two several orders, numbered
383, and bearing date December 5 and December 28, 1912, respectively,
and as hereby fixed, as follows, to wit:

“(a). Capital stock which shall be issued as general common stock
of an aggregate face value of one million eight hundred thousand
($1,800,000.00) dollars.

(b). Indebtedness secured by mortgages, which shall be first and
second liens upon the properties, real and personal, rights and franchises
of the company organized hereby, of an aggregate face value of two
million seven hundred thousand ($2,700,000.00) dollars, represented by
first and second morfgage bonds to the amounts and of the character
as follows:”

The consolidation of railroad companies is provided for and governed by
section 9028, General Code, which is in part as follows:

“Consolidation shall be made under the conditions and restrictions fol-
lowing :

“1. The directors of the several companies may enter into a joint
agreement, under the corporate seal of each company, for the consolida-
tion of the companies, prescribing the terms, and conditions thereof, the
mode of carrying into effect, the name of the new company, the number
of directors and other officers thereof, their places of residence, the amount
of the capital stock of the new company agreed upon, the number of
shares thereof, the amount of each share, and the manner of converting the
capital stock of each constituent company into that of the new company,
with such other details as they deem necessary to perfect the new organiza-
tion and consolidation of the companies.”

The authority of the secretary of state to charge and collect fees for filing
articles of agreement of this sort is prescribed by section 176, General Code, by
paragraph three thereof, which is as follows:

“The secretary of state shall charge and collect the following fees for
official services:
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"3, For filing articles of agreements of consolidation of corporations
having a capital stock, one-tenth of one per cent. upon the authorized cap-
ital stock of the new corporation, created by such articles of agreement of
consolidation, but not less than ten dollars in any case; but no credit
shall he allowed for fees previously paid by any of the constituent cor-
porations, parties to such consolidation.” * * *”

The order of the public service commission of Ohio, referred to in the pre-
amble, and in the fifth article, as above quoted, was evidently issued under scc-
tions 614-53 to 614-55, inclusive, General Code.

Whether the power of the commission to authorize the issuance of honds can
be exercised in derogation of sections 8793 and 8794, General Code, which impose
a limitation upon the borrowing power of railroad corporations, is an interesting
question, which is suggested by the facts apparent upon the face of the certificate.
Inasmuch, however, as the commission has already acted, I do not deem it appro-
priate to consider the question which has arisen in my mind, except to remark that
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it seems a little extraordinary that a corporation having a capital stock of $230,-
000.00 should, without increasing that capital stock, receive authority to borrow
money to the extent of $2,700,000.00—more than ten times its original capital. This
may be accounted for, however, upon the assumption that the $250,000.00 repre-
sented issued and outstanding capital stock as distinguished from authorized cap-
ital stock.

It is clear, however, from the recitals of the preamble and the reference thereto
in the fifth article of the agreement of consolidation, that the $2,700,000.00 which
the consolidated company is to have authority to borrow is that which the former
company, of the same name, was authorized by the order of the public service
commission to borrow.

By providing for the incurring of this indebtedness the consolidated company
would appear to be violating the provisions of sections 8793 and 8794, General
Code, were it not for the provisions of sections 8802 and 8803, General Code. !
do not quote these sections as they are lengthy. Suffice it to state that they author-
ize railroad companies formed by consolidation to issue bonds in excess of the
capital stock, at such rates of interest as may be agreed upon by the respective
parties, I find no special difficulty, therefore, to arise out of the fact that the
borrowing power of the proposed consolidated corporation is to be exerted, as to
amount, in excess of the amount of the authorized capital stock.

Section 8801, General Code, which is in pari materia with the other two sec-
tions just referred to, provides that the bonds which may be issued under special
power by a railroad company, in process of consolidation with other companies,
may be so issued “instead of issuing preferred stock.” I call attention to this
provision because it has occurred to me that it may have inspired the draftsman
of the articles of agreement to réfer to the indebtedness represented by bonds to
be issued as a kind of “capital.”

In my opinion the mere fact that the bonds of a consolidated company, or of a
company which is about to consolidate with another, or has so consolidated, may
he issued in lieu of preferred stock, does not have the effect of constituting such
honds a part of the ‘“capital” of the consolidated company within the meaning of
the word as used in section 9028, supra. It may be that by virture of this section
a corporation authorized to issue a certain amount of preferred stock may exercise
that power by issuing bonds instead of preferred stock; it does not follow, how-
ever, that a corporation authorized to issue bonds by virtue of one of the articles
of the agreement of consolidation thereby acquires what is technically known as
“capital stock,” to the extent of that authority.

The fifth article of the proposed agreement of consolidation is misleading,
in that it speaks of ‘“the capital of the consolidated and merged company” as
including its “capital stock” and its “indebtedness.” Without quibbling as to exact
definitions, I am clearly of the opinion that for the purpose of an agreement of
consolidation the authorized indebtedness of a company is not a part of its author-
ized capital stock. .

Section 9028, General Code, requires that the amount of the capital stock of
the company agreed upon, the number of shares thereof and the amount of each
share be specified in the articles of agreement. The fifth article, which relates to
this subject-matter, does not with certainty designate the amount of the capital
stock, nor does it expressly stipulate the number of .the shares thereof, and the par
value of each. For this reason, it is, in my opinion, insufficient in law to effect
a valid consolidation; and the articles, as a whole, should not be accepted and
filed by you until the necessary corrections are made.

I confess that it seems to me that by liberal interpretation of the proposed
articles the intent of the contracting parties may be ascertained with a fair degree



ANNUAL REPORT OF THE ATTORNEY GENERAL, 83

of certainty. I believe that the intent was to form a corporation with a “capital
stock” of $1,800,000.00, upon the basis of which the fee would be, of course, $!,-
800.00. The reference to the indebtedness of the corporation as “capital,” however,
is not entirely consistent with this interpretation, and inasmuch as the articles are
defective, in that they do not specify the par value of the shares and the number
thereof, I am of the opinion that while the necessary corrections therein are being
made, the misleading and inconsistent use of the word “capital,” as found in the
first line of the fifith article, should be eliminated therefrom.
Very truly yours,
TimorHY S. HoGaN,
Attorney General.

254.

ARTICLES OF INCORPORATION—FARMERS LIGHTNING PROTECTED
INSURANCE COMPANY—MUTUAL PROTECTIVE ASSOCIATION-—
MAY NOT INSURE EXTRA HAZARDOUS PROPERTY.

Since the proposed articles of incorporation of The Farmers Lightning Pro-
tected Insurance Company provide for the insurance of agricultural societies’
buildings, which buildings under common usage are classed as extra hazardous,
such articles must be disapproved by virtue of the prohibition against such com-
panies insuring extra hazardous property in section 9593, General Code.

CoLumsus, Onio, May 16, 1913.

Hon. CrArLEs H. Graves, Secretary of State, Columbus, Ohio.

DEear Sig:—1I1 return to you herewith proposed articles of incorporation of
“The Farmers Lightning Protected Insurance Company” without my approval.

These articles, under another name, however, have already been once dis-
approved by me and I regret that I am obliged to again pass unfavorably upon
them.

The purpose for which the company is formed is stated in the articles as
follows:

“Of enabling its members to insure each other against loss or dam-
age, by fire or lightning, and to enforce any contract, not inconsistent with
the insurance laws of Ohio, which may be by them entered into, by which
those entering therein shall agree to be specifically assessed for incidental
purposes, and for the payment of losses, which may occur to its members.
Its territory for insurance shall be the state of Ohio and the property that
may be insured by this company, which shall be properly equipped with
lightning rods, may embrace school houses, churches, agricultural socie-
ties’ buildings, dwelling houses, barns, accompanying out buildings and
their contents, farm machinery and implements, vehicles, automobiles, farm
produce, wool and other products, live stock and poultry, household goods,
wearing apparel, provisions, musical instruments, libraries and other articles
being upon farms as farm property.”

So far as purely formal requirements are concerned, this clause is consistent
with the statutes referred to in my previous letter in the same matter. The clause
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seems to me, however, to violate the provision of section 9593 of the General Code,
which applies to companies of this kind and provides in part as follows:

“Such associations may only insure farm buildings, detached dwell-
ings, school houses, churches, township buildings, grange buildings, farm
implements, farm products, live stock, household goods, furniture, and
other property not classed as extra hazardous. * * * Provided that an
association whose membership is restricted to persons engaged in any par-
ticular trade or occupation and its insurance confined to any particular
kind or description of property may insure property classed as extra haz-
ardous.”

Two of the kinds of property which the company seeks authority to insure
have invited my attention with reference to the question as to whether or not
they represent “property classes as extra hazardous,” viz.: “Agricultural societies’
buildings” and “automobiles.”

I am unable to find any judicial interpretation of the phrase now under dis-
cussion. It seems to be a term, the meaning of which is technical and the use
of which is limited to the insurance business. That being the case, I consulted
the superintendent of insurance, who informed me that the term “classed as ex-
tra hazardous” really lacked an exact definition in the fire insurance business,
although it is by no means infrequently used in a broad and somewhat loose sense.

The superintendent was of the opinion that automobiles would not be classed
as extra hazardous, but that agricultural societies’ buildings would be so classed.
The reason assigned for such a conclusion was that such buildings, on account
of their lack of tenancy and care during long periods of time, their situation,
lacking fire protection, and the generally inflammable type of construction exem-
plified in them, were in point of fact, treated by the fire insurance companies geii-
erally, as not only an extra hazardous risk but even a forbidden one.

The customs and usages of the fire insurance business being as represented to
be and the term in question being one which is to be defined as I have pointed
out by such customs and usages, I am of the opinion that agricultural societies’
buildings constitute property “classed as extra hazardous” within the meaning of
section 9593 of the General Code. For this reason I have found myself unable to
indorse my approval upon the articles of incorporation.

Yours very truly,
TimoraY S. HOGAN,
Attorney General.
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334.

INDIANA CORPORATION FORMED FOR HOLDING REAL ESTATE IN
TRUST HAVING A CAPITAL STOCK DIVISIBLE INTO SHARES
CANNOT DO BUSINESS IN OHIO WITHOUT COMPLIANCE WITH
SECTIONS 178, 182 AND 183, GENERAL CODE.

An Indianae corporation forined for the purpose of holding real estate in trust,
whose capital stock is divisible into shares cannot do business tn this state without
compliance with sections 178, 182 and 183, General Code. If such company has a
business office in this state exercising therein management over any of its concer:s,
it is to be considered doing business in this state. Since its capital stock is divis-
ible into shares and it has the power to declare a dividend, it must be deemed a cor-
poration for profit, notwithstanding an extraneous agreement to the effect that the
corporation shall profit in no way from its business.

CoLumsus, OHIO, June 26, 1913.

Hon~. CrARLES H. GrAves, Secretary of State, Columbus, Ohio.

DEAR Sir:—I beg to acknowledge receipt of your letter of May 29th, setting
forth a copy of a letter addressed to you by Mr. W. F. North, attorney -at-law,
Cincinnati, Ohio, which, in full, is as follows:

“A corporation organized under the laws of the state of Indiana has
the following among its articles of association.

“‘Article II. The capital stock of this association shall be $1,500.00,
to be divided in fifteen shares of $100.00 each.

“‘Article III. The object of this association shall be the buying, hold-
ing and selling of real estate.

“‘Article V. The principal office of this association shall be in the
city of Indianapolis, Marion county, Indiana.

“‘Article VI. The term of existence of this corporation shall be
fifty years.

“The corporation in question was in fact organized for the express
purpose of taking, holding and conveying real estate in a purely trust
capacity, largely as a matter of convenience for the actual owners of the
real estate who are individuals.

“Under an agreement in writing between the individual owners and the
corporation the manner and purpose of the holding of this real estate by
the corporation is fully set forth, and it is further agreed that the corpor-
ation shall profit in no way whatever from such holding, either by way of
any fees, charge or compensation of any kind.

“I should like advice from your department as to whether or not this
corporation is one coming under sections 178 and 183, General Code, re-
quiring non-resident corporations for profit to obtain a certificate showing
it to be entitled to do business in this state. An early response will be
greatly appreciated.”

You request my opinion upon the question submitted by Mr. North. The let-
ter does not clearly state the exact nature of the company’s proposed operations
in Ohio. If the company were actually to have a business office in this state, and
here to exercise management over any of its concerns, I should be of the opinion
that it would be liable for compliance with section 178 of the General Code, which
is as follows:
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“Before a foreign corporation for profit transacts business in this
state, it shall procure from the secretary of state a certificate that it has
complied with the requirements of law to authorize it to do business in
this state, and that the business of such corporation to be transacted in
this state, is such as may be lawfully carried on by a corporation, organ-
ized under the laws of this state for such or similar business, or if more
than one kind of business, by two or more corporations so incorporated
for such kinds of business exclusively. No such foreign corporation doing
business in this state without such certificate shall maintain an action in
this state upon a contract made by it in this state until it has procured
such certificate. This section shall not apply to foreign banking, insurance,
building and loan, or bond investment corporations.”

And in the event of its non-compliance with this section, its agents actually
soliciting business in this state would be subject to the penalties of section 182,
General Code, which is as follows:

“Whoever solicits or transacts business in this state for a foreign cor-
poration which is subject to the provisions of the preceding four sections,
before it has complied with the provisions of such sections, shall be fined
not less than ten dollars nor more than five hundred dollars, or imprisoned
not less than ten days nor more than six months, or both. Upon direction
of the attorney general, the prosecuting attorney shall prosecute any per-
son charged with a violation of the provision of such sections.”

In that event, also, the corporation, if it owned property in Ohio, would be
liable, in my opinion, for compliance with section 183, General Code, which pro-
vides as follows:

“Before doing business in this state, a foreign corporation organized
for profit and owning or using a part or all of its capital or plant in this
state shall make and file with the secretary of state, in such form as he
may prescribe, a statement under oath of its president, secretary, treas-
urer, superintendent or managing agent in this state, containing the follow-
ing facts:

“l, The number of shares of authorized capital stock of the cor-
poration and the par value of each share.

“2. The name and location of the office or offices of the corporation
in Ohio and the names and addresses of the officers or agents of the cor-
poration in charge of its business in Ohio.

“3. The value of the property owned and used by the corporation in
Ohio, where situated, and the value of the property of the corporation
owned and used outside of Ohio.

“4, The proportion of the capital stock of the corporation represented
by property owned and used and by business transacted in Ohio.”

In the event, however, that the concerns of the company are all.managed from
its principal office and that its sole activity consisted of owning property situated
here, the purchase and sale of such property being consummated in the state of
Indiana, I would be of the opinion that the company need not comply with either
of these provisions. As to section 178, and succeeding sections, it is sufficient to
remark that under such circumstances there would be no representative of the com-
pany transacting business in Ohio. As to section 183, T may state that the courts
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have repeatedly held that the mere ownership of property on the part of a for-
eign corporation does not constitute “doing business in the state in which the
property is located,” even though the ownership of the property be among the
principal activities of the corporation. Judson on Taxation, section 176; citing,
in particular, United States vs. American Bell Telephone Company, 29 Fed. 17, a
case arising under these sections.

On account of the failure of Mr. North’s letter to specify more particularly
the manner in which the company expects to do business I have been obliged to
answer in the alternative.

It occurs to me that Mr. North may have in mind the question as to whether
or not the company is a corporation “for profit.” In other opinions, addressed to
you, I have tried to define the distinction between such a corporation and one not
for profit under the laws of this state. In my opinion the same principles apply
to foreign corporations. The question whether or not a corporation is one for
profit is to be solved by consideration of the charter powers of the corporation. If
it has the power to distribute dividends to its stockholders it is to be regarded as
a corporation for profit. Furthermore, if the articles of incorporation of the
company or its charter fail to specify whether or not it is a corporation for profit,
but do require or authorize the division of its capital stock into shares, T am of
the opinion that the necessary implication would be that the corporation had
power to distribute dividends on such shares.

In any event, the precise manner in which the corporation elects to use its
powers in doing business would be immaterial. T do not find any authorities
directly in point upon the question, and while there is some authority for holding
that that is not “business” which is not carried on with a view to gain, such defi-
nitions, however, will be found to have been framed with a view to the meaning
of specific statutes. In this state the meanings of the words “for profit” and
“not for profit,” as applied to domestic corporations, have received a certain
technical definition. That definition, in my opinion, is to be given to the same
terms when used with reference to a foreign corporation.

Of course, as 1 have already remarked in another connection, the question
as to whether or not the making of a particular contract constitutes “doing busi-
ness” is a separate one from that as to whether or not the corporation is “for
profit.” Nevertheless, I am of the opinion that the making of a contract which
contains an express stipulation to the effect that the corporation is not to profit
in any way from the transaction amounts to the doing of business within the
meaning of the statute, if the subject-matter of the contract is located in Ohio,
and the transaction is consummated by the officers of the corporation in this state.

Still another question is suggested by the latter, namely: as to whether or not
it is permissible to admit to Ohio a corporation. formed for the purpose of deal-
ing in real estate, whose articles of incorporation authorize it to continue in ex-
istence for a period of fifty years, in the face of the fact that a corporation can-
not be organized under the laws of this state for a similar purpose, having an exis-
tence of longer than twenty-five years.

With respect to this possible question, I beg to state that section 178, which,
of the two sections above quoted, alone imposes any limitation upon the issuance
of a certificate growing out of the kind of business to be transacted in this state,
provides that if “the business of such corporation to be transacted in this state
is such as may be lawfully carried on by a corporation organized under the laws
of this state” the certificate may be issued. In my opinion there is a clear dis-
tinction between an inquiry into the kind of business to be transacted and one into
the period of time during which that business may be transacted. The legislature
not having provided, expressly or by inference, that the secretary of state may not
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admit a corporation for a longer period of time than a domestic corporation would
be permitted to live, I am of the opinion that such authority cannot be constructed
by inference.

If the question last raised would ever become material it would be after the
foreign corporation had existed in this state and here transacted business for a
period of twenty-four years. Even in such event, in the absence of any statutory
provision, I should be of the opinion that the corporation could not be ousted from
its privileges.

I am of the opinion, therefore, as to the last question above suggested, that
the duration of a corporation fixed by its articles of incorporation should not be
an obstruction to its admission to do business in Ohio.

Very truly yours,
Timoray S. Hocan, .
Attorney General.

356.

ARTICLES OF INCORPORATION-—INSURANCE AGAINST BURGLARY
AND ROBBERY.

The articles of incorporation of The Ohio Mutual Liability and Casualty Com-
pany, returned to the secretary of state unapproved, for the veason that paragraph
2 of section 9510, General Code, and related sections, do not authorize companics
formed thereunder to insure against loss by theft.

Companies insuring against burglary and robbery must incorporate under sec-
tions 9634 to 9642, General Code, inclusive. These sections especially provide for
such insurance.

Corumaus, OHIO, June 25, 1913.

Hon. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

Dear Str:—I return to you herewith the proposed articles of incorporation
of The Ohio Mutual Liability and Casualty Company, unapproved by me for the
reason that paragraph 2 of section 9510, and related sections, do not authorize
companies formed thereunder to insure against loss by theft.

Insurance against burglary and robbery is especially provided for by sections
9634 to 9642, inclusive; and upon familiar principles of law the power to make
such insurance cannot be by implication conferred upon a company incorporated
under another section. From another angle of view “loss or damage resulting
from accident to property” does not embrace loss of property by theft.

In all other respects the articles of incorporation of the proposed company
comply fully with the law.

Very truly yours,
Timoruy S. HoGax,
Attorney General.
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376.

CHURCH ORGANIZED TUNDER SPECIAL CHARTER—CHANGE IN
NUMBER OF TRUSTEES—PROCEDURE TO BE FOLLOWED.

When a church that is organized under special charter wishes to change the
number of its trustees, it must first divest itself of its special charter and conform
to the special provisions of the statutes. After such act it will continue to be a
body corporate, made up of members of good sianding. These members can, at a
meeting called for that purpose, adopt a code of regulations, which code of regula-
tions may provide for any numnber of trustees and fix their term of office.

The proper procedure to be followed by this corporation would be for it,
at a regular meeting, or one called for that purpose to accept all of the provisiois
of the general laws or such of the provisions as it may wish io avail itself of,
and file a certificate of such action with the sccretary of state, under section 3882,
General Code.

CoLumBus, OHlo, June 30, 1913.

Hon. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—1I beg to acknowledge receipt of your letter of April 5th, enclosing
a letter addressed to you by Oliver H. Miller, attorney at law, and requesting my
opinion upon the question which he submits. The question is raised by the follow-
ing statement of fact:

“The First Presbyterian Society, of Springfield, Ohio, was incorporated
by a special act of the legislature of 1829, and the society continued to
exist as a corporation under its original charter for over 20 years.

“In 1849 the legislature passed an act changing the name of the society
to ‘the president and trustees of the First Presbyterian church of the city
of Springfield,” and directing the election of five trustees, one of whom
should be the president, instead of the president and five trustees; two
classes of trustees were provided for for the purpose of the first election
under the amendment to the charter; and the date of the first election
was fixed for a day certain.

“The election was not held upon the day fixed in the amendatory act,
but no meeting was held for that purpose until May 31, 1852; at that time
the constitution of 1851 and the acts passed in pursuance thereof were
in force. One of these acts was the act of May 1, 1852, 50 O. L., 274,
entitled, “An act to provide for the creation and regulation of incorporated
companies in the state of Ohio,’ which seems to be the parent of our
present general incorporation laws.

“The last section of this act, being section 82, on page 296 of the
session laws, scems to have been passed with reference to cases like the one
of the president and trustees of the First Presbyterian church of Spring-
field, Ohio. It provided, in part, as follows:

“‘Whenever any company, association or society, heretofore * * *
incorporated, shall have failed to elect its officers at the time designated,
it shall be lawful for such company, association or society, to call a
meeting and elect its officers, who shall hold their respective offices until
the time specified for the annual, * * * election.’

“In electing the new officers on May 13, 1852, the corporation acted
under this section. This is apparent because the section is expressly re-
ferred to in the minutes of the meeting.
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“No other acts have been done by the corporation since this date
inconsistent with the terms of its original charter. May the number of
trustees be increased from five to seven? If so, what proceeding is
necessary ?

“Section 66 and the succeeding sections of the same act provide for
the organization of religious and other societies not for profit, and
among the other provisions authorized is the election of such number of
trustees or directors, not fewer than a certain minimum number, as the
corporation might desire to have. :

“Section 71 of the same act provided for the acceptance of the pro-
visions of the general incorporation act by previously existing corpora-
tions organized under special acts of the legislature. It provided as follows:

“‘All companies now incorporated in this state, and actually doing
business, may accept any of the provisions of this act, and when so
accepted, and a certified copy of the acceptance filed with the secretary
to state, that portion of their charters inconsistent with the provisions of
this act, is hereby repealed.””

This was the only way under the general laws then in force that a corporation
organized by a special act of the legislature might accept the general laws of the
state and avail itself of any of the provisions thereof.

The first question which arises, then is this: The corporation not having acted
as required in section 71 of the original act, but having limited its action under
the general incorporation laws to availing itself of the authority contained in
section 82 thereof, could it have availed itself of the privilege conferred upon other
religious societies by section 66 of the general laws, i. e., the privilege of electing
as many trustees as they might choose?

In my opinion, the answer to this question is in the negative. Action under
section 82 by a corporation incorporated under a special act could not be con-
strued as an acceptance of the remaining provisions of the general laws, because
this section was intended particularly for the benefit of certain specially incor-
porated companies, and was not intended as an amendment to their charters any
more extensive than its own terms would require. In order to become subject to
the general laws at the time when the act of 1852 was passed it would have been
required to comply with section 71 and to file a formal certificate of acceptance with
the secretary of state.

The next question which arises is as to whether or not any action which the
church had taken since the date last mentioned might have made it subject to
the general laws and may have resulted in an implied amendment to its original
charter.

Section 8736 of the General Code, which was passed originally in 83 O. L,
201, provided in part that:

“Corporations created before the adoption of the present constitution,
which take any action under or in pursuance of this title, shall thereafter
and thereby be deemed to have consented, and shall he held to be a cor-
poration, and to have and ecxercise all and singular its franchises under
the present constitution and the laws passed in pursuance thereof, and
not otherwise;”

This section also contained a proviso that fire insurance companies subjecting
themselves to the police regulations of the state shall not be deemed to have
acted under the title. While this proviso is confined to insurance companies, [
am of the opinion that its reason applies to all corporations, and that a corporation
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which merely subjects itself to the visitorial power of the state and its policy
with respect to all of its corporation whether organized under general or special
laws, and exerted cither by way of taxation or of regulation, cannot be regarded
as “taking action under” the general incorporation laws of the state. While I do
not find that the point has been definitely decided in Ohio, I am clearly of the
opinion that the “taking of action” which the section contemplates is the exercis-
ing of some power conferred upon the corporation of the same class by the
general laws of the state, which power was not conferred upon the particular
corporation by its special charter.

I have assumed that the church society in question never did exert any such
power, but has confined its corporate activities exclusively to the scope of its
original charter. I may be erroneous it making this assumption, as the letter
submitted with your inquiry does not fully justify it. If I am in error and if the
corporation has acted under the general laws so as to become subject to them,
then, of course, further discussion would be unnecessary.

Upon the assumption that I have made, however, I would have to conclude
that insofar as nothing has been done up to the present time by the church it is
still subject to its original charter and that only with respect to the matters and
things set forth therein. One of these things is the restriction upon the number
of trustees. So long as the original charter of the corporation continues to con-
stitute its organic law that corporation can have but five, and so long as this
situation exists, there is no way to change the number of such trustees.

The present general laws of the state provide for the election of trustees of
corporations not for profit as follows: (Sec. 8664, G. C.)

“¥ * %= A majority of the directors of a corporation for profit
and such a number of the trustees as the regulations of a corporation not
for profit may provide, shall form a board.”

Section 8665 provides a special method of increasing the number of directors,
but is silent as to the trustees of a corporation not for profit. No other provision
of the General Code in any way affects the number of trustees of a corporation
not for profit. The reference in section 8664 to the regulations of a corporation
not for profit is not the only provision of the code relating to such trustees, how-
ever. Section 8656 provides that:

“Except as otherwise provided, a majority of subscribers to articles
of incorporation not for profit, may elect not less than five trustees for
such corporation, to hold their offices until the next annual meeting, or
until their successors are elected and qualified.”

Section 8656 provides, inter alig, that the number of years of the terms of the
trustees of such corporation shall not exceed the number of trustees. However,
the number of trustees is not fixed by law, but as provided in section 8664 it may
be fixed by regulation.

@ther provisions concerning the regulation of corporations are found in
sections 8701 et seq. I need not quote these provisions as they do not directly
relate to the present question. None of these sections expressly authorize the
number of trustees to be fixed by regulation, but section 8644, supra, is sufficient
for this purpose.

Section 8703 provides that regulations may he adopted or changed at a meeting
of the members of a corporation not for profit, notice of which must be given in a cer-
tain manner.

The membership of a corporation not for profit organized under the general
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laws is fixed as to church and religious societies by section 8654 of the General
Code as follows: R
“When the incorporators of such a corporation now or hereafter
formed, are or become members of a church, religious, secret or benevo-
lent society, and have signed or sign articles to incorporate either thereof,
any person who is or becomes a member of such church, religious, secret

or benevolent society, in good standing, thereby shall be a member of

such corporation, with the right to vote at all of its meetings for the

election of officers or for any other purpose.”

I have quoted all of this section for the purpose of making clear the practi-
cability of a suggestion I am about to make. If the First Presbyterian church of
Springfield desires to change the number of its trustees, it must in some way
divest itself of its ancient special charter and accept the provisions of the general
laws ; after taking such an action it will continue to be a body corporate made up
of those who are in good standing as members of the church. These members can,
at a meeting called for that purpose, notice whereof is duly given, adopt a code
of regulations, which code of regulations may provide for seven or any other
number of trustees and fix their terms of office. Thus the end proposed will be
accomplished.

As to the method of complying with the general laws, it might be held that if
the society simply proceeds as I have outlined, without any other formalities, this
would constitute “an action under” their corporate title and would of itself con-
stitute the corporation one organized under the general laws.

The safer proceeding, however, and one which would raise no question what-
ever as to its regularity would be for the corporation at a regular meeting, or
one called for that purpose, to accept all of the provisions of the general laws,
or such of the provisions as I have quoted as of which it desires to avail itself and
file a certificate of such action with the secretary of state under section 71 of the
original corporation act which I have already referred to, which has now become
section 8732 of the General Code. In this way the corporation could preserve as
much of its original charter as it might desire to preserve and yet might amend the
same by accepting portions of the general laws of the state.

I trust that the advice which I have given you will be of service to the society
which has raised this question.

Very truly yours,
Timorry S. HoGaN,
Attorney General.
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378.

ELECTIONS—COUNTY TO PAY EXPENSES OF—APPORTIONMENT OF
EXPENSES AMONG POLITICAL DIVISIONS.

Under the provisions of section 5052, General Code, expenses of general and
special elections shall be paid by the county.

Section 5053, General Code, provides that the board of elections shall certify
to the auditor the expenses of elections held in odd years. The auditor shall ap-
portion the expenses among the election precincts and deduct the amount from
the semi-gnnual settlement.

CoLumsus, OnIo, July 23, 1913,

Hoxn. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—In reply to the question propounded to you by the clerk of the
board of elections of Hamilton, Ohio, as to the duty of such board in certifying
expenses where the city council of Hamilton refuses to make an appropriation for
the coming six months, I desire to say:

Section 5052, General Code, provides that the payment of expenses for general
and special elections shall be paid by the county, as other expenses, while section
5053, General Code, provides that the expenses of elections in the odd numbered years
shall be ascertained by the board of elections, apportioned to the several political
divisions and certified to the auditor, who withholds the amount thereof from
the sum due such political division on the next semi-annual settlement.

I think this latter section in plain terms and without explanation answers the
query presented and points out the duty of the board of elections, under the.cir-
cumstances mentioned, which seemingly can have no effect, as the money applicable
to election expenses never reaches the city treasury, under the provisions of secc-
tion 5053, General Code.

Yours very truly,
TimotHY S. HoGAN,
Attorney General.

422.

HOME PROCURING ASSOCIATION MAY NOT INCORPORATE UNDER
THE LAWS OF OHIO.

Where an association is formed for the purpose of buying for its members
building lots in cities, towns or places in close proximity thereto, and of building
thereon dwelling houses for said members on a payment combining plan that elimi-
sates from the cost of said houses and lots, both profit and interest so far as the
association is concerned, such an association may not be incorporated under the
laws of Ohio.

CoruMmsus, Omio, July 23, 1913.

Hox. Cuaarces H. Graves, Secretary of State, Columbus, Ohio.

Drar Sir:—I beg to acknowledge receipt of your letter of July 15th, enclosing
proposed articles of incorporation of The Home Procuring Association, and re-
questing my opinion as to the legality thereof and as to the proper fee to be col-
lected by your department, for filing the same, if legal. The articles of incorporation,
insofar as the provisions thereof are material in connection with the questions, are
as follows:



94 SECRETARY OF STATE.
“These Articles of Incorporation of The Home Procuring Association :

WirrnesseTH, That we, the undersigned, all citizens of the state of
Ohio, desiring to form a corporation, benevolent in its nature, not mutual
and not for profit, under the general corporation laws of said state, do
hereby certify:

“l. That the name of said corporation is to be The Home Procuring
Association.

% % &k % ¥ ¥ ok %k & %

“3. That said corporation is formed for the purpose of buying for its
members building lots in cities or places in close proximity thereto
and of building thereon dwelling houses for said members on a payment
combining plan that eliminates from the cost of said houses and lots both
profit and interest so far as the association is concerned, the plan being
such that All Members of said association are enabled To Procure and
Own Homes.”

If it could be said to be legal to form a corporation not for profit for a purpose
like that described in the foregoing articles of incorporation, the corporation thus
formed would certainly not be “benevolent in its nature” and “not mutual,” as the
prologuc of the articles describing the proposed corporation. A corporation is not
“benevolent” the benefits of which are to be limited to the members of the cor-
poration. A corporation is “mutual” if it is formed for the benefit of its members
and if, in addition thereto, the members are to share mutually and ratably in the
obligations, liabhilities and losses of the corporation. It is at least fairly in-
ferable from the purpose clause of the proposed articles of incorporation that the
company which it is designed to incorporate is to possess these characteristics in
its practical operation.

The reasons for the general conclusions of law above expressed have been
defined in other opinions to your department.

It is clear, then, that if the corporation is properly organized as “not for
profit” it is a “mutual corporation not organized strictly for benevolent or charitable
purposes and having no capital stock,” for filing the articles of which a fee of
$25.00 is required to be paid, by paragraph 4 of section 176, General Code.

I am of the opinion, however, that the proposed corporation cannot be organ-
ized “not for profit,” as will be apparent from what I am about to state. I am
not certain that I have correctly apprehended the nature of the proposed business,
and for that reason I have also expressed an opinion upon the question of the fee.
If I do correctly understand the design of the incorporators, however, it is that the
proposed corporation is to have a membership, doubtless selected under regulations
and by-laws to be adopted, and that the result of the joint investment of the
members is to be the financial benefit of the members. That is to say, the several
members of the corporation are to contribute to its assets, with a view to reaping
direct financial benefit from its operation. To be sure, the corporation itself is
not to derive profits from the use of this fund, but inasmuch as any profits which
a corporation might reap would, after the satisfaction of any creditors, belong to
its members, this recital of the proposed articles of incorporation can have no
great bearing upon the solution of the question as to whether or not the real pur-
pose of the incorporators is to conduct a business “for profit” The statutes of
this state expressly authorize the formation of certain particular kinds of mutual
profit sharing corporations, such as mutual insurance companies and building and
loan associations, This corporation, however, cannot be classified as belonging to
any one of these kinds of authorized organizations,

In other opinions to your department I have more elaborately discussed my
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reasons for being of the opinion that a corporation, the object of which is to sate
money for its members by combining their investments and securing more favorable
terms therefor, or otherwise, is no less a corporation “for profit” than one the
object of which is to make money for its members, so that its profits may be
ratably distributed to them. ’

This general principle applies to the above articles of incorporation. Indeed the
suspicion arises that the business in which the company proposes to engage is
substantially that of a building and loan association. If that be the case, its forma-
tion under the general statutes would be prohibited upon principles laid down in
State vs. Livestock Company, 38 O. S., 347.

I may be mistaken in my surmise as to the method of doing business which i
designed by the incorporators of this company, but if it is that suggested in the
foregoing general discussion it follows, for the reasons therein set forth, that a
simple corporation, not for profit, may not lawfully be formed for the purpose
therein stated, and that a corporation for profit may not be lawfully formed for
said purpose under the general laws of the state; but such business may only be
carried on by a building and loan association organized under the special statutes
applicable to such associations.

Very truly yours,
TimoraY S. HogAN,
Attorney General.

476.
JUSTICE OF THE PEACE TO BE ELECTED IN ODD NUMBERED YEARS.

All justices of the peace must be elected in the odd nwmbered years, unless
provision is made for a special election in some particular township or precinct,
as provided by sections 1712 and 1713, General Code.

CorLumpus, OHI0, September 4, 1913.

Hon~. CHArRLEs H. Graves, Secretary of State, Columbus, Olio.
Dear Sir:—1I have your letter of August 26, 1913, in which you inquire:

“Please advisc me if justices of the peace should be elected at the next
general election.

“I am having various inquiries on this matter, and would be pleased
to have your early consideration of the same.”

Section 1, of article XVII, of the constitution, provides:

“Elections for state and county officers shall be held on the first
Tuesday after the first Monday in November in the even numbered ycars:
and all elections for all other elective officers shall be held on the first
Tuesday after the first Monday in November in the odd numbered years.”

From this, it being now conceded that a justice of the peace must come within
the time of “other clective officers,” it follows that justices of the peace must be
elected in the odd numbered years.

Section 1715, reads:
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“At the next regular election for such office, a justice of the peace shall
be elected in the manner provided by law, for the term of four years
commencing on the first day of January next following his election.”

From a consideration of this section and the foregoing constitutional provision,
I think it clear that all justices must be elected in the odd numbered yecars, unless
provision is made for a special election in some particular township or precinct, as
may be provided under sections 1712 and 1713, General Code.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

499.

FRATERNAL BENEFIT ASSOCIATION INCORPORATED PRIOR TO THE
PASSAGE OF SECTION 9474, GENERAL CODE, MAY DETERMINE IN
ITS CONSTITUTION, THE METHOD OF MAKING AMENDMENTS
TO ITS ARTICLES OF INCORPORATION.

Section 9474, General Code, clearly authorizes a fraternal benefit association,
incorporated prior to the passage of this statute, to determine in its constitution
the method of wmaking amendments to its articles of incorporation, in so far as the
tnternal operations of the association are concerned. Such amendmcnis may be
filed with the secretary of state, when properly adopted according to the constitu-
tion of the organization. Copies of these amendments should be filed in the office
of the superintendent of banks.

Corumpts, Onlo, September 17, 1913.

Hon. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—Without formally requesting my opinion thereon you have trans-
mitted to me a letter addressed to you by Mr. Harry L. Doud, supreme attorney
for the Order of United Commercial Travelers of America, enclosing a draft of
a proposed certificate of amendment of the articles of incorporation of said order,
which said amendment appears, by the certificate, to have been adopted by the
supreme council of the order, and not by the members thereof as such.

It appears from Mr, Doud’s letter that the Order of United Commercial Trav-
elers of America was incorporated on September 25, 1890, by the filing of articies
of incorporation in the office of the secretary of state. Subsequently to this act of
organization, and while the order was engaged, as it still is, in the transaction of
its business and activities in this state and elsewhere, the general assembly enacted
the first of a series of statutes for the organization, government and regulation of
that particular type of association or company, variously known as “fraternal
beneficiary associations” and “fraternal benefit societies.” The Order of United
Commercial Travelers of America is assumed by Mr. Doud, and T have no doubt
correctly, to be a fraternal benefit sociely within the meaning of the present
statutes on the subject, which constitute sections 9462 to 9509, inclusive, General
Code; it is stated in this connection that the order has been licensed by the super-
intendent of insurance as a fraternal benefit society, and that the license has been
renewed from year to year, and is now in effect.

Mr. Doud, calling attention specifically to the provisions of section 9474, Gen-
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eral Code, asks the following questions, upon which I assume you desire my
advice:

*1. May the articles of incorporation of the Order of United Com-
mercial Travelers of America be amended by the action of its supreme
council, that being the method provided for in the constitution thereof,
but this method being inconsistent with the method prescribed by the gen-
eral corporation laws of the state for the amendment of articles of incor-
poration of associations formed under said laws, not for profit?

“2. Should a certificate of amendment to the articles of incorporation
of the Order of United Commercial Travelers of America be filed in
the office of the secretary of state only; in the office of the superintendent
of insurance only, or in both offices?”

Mr. Doud also asks you to state whether or not the form of certificate cn-
closed in his letter is satisfactory to you. The conclusion which I have reached
on the other two questions, above stated, however, will makc it unnecessary for
me to consider the sufficiency of the certificate of amendment, from the point of
view of the secretary of state.

Said section 9474, General Code, referred to by Mr. Doud, provides in part
as follows:

“No society already organized shall be required to incorporate here-
under, and any such society may amend its articles of incorporation from
time to time in the manner provided therein, or in its constitution and
laws, and all such amendments shall be filed with the superintendent of
insurance and shall become opcrative upon such filing, unless a later time
be provided in such amendments or in its articles of incorporation, consti-
tution or laws.”

This section comprises the same subject-matter as that formerly found in the
13th section of the original fraternal beneficiary association act, 97 O. L. 420,
which subsequently became section 3631-23, Revised Statutes and scction 9482,
General Code. The precise language of that section in this connection is as fol-
lows:

“Such an association may amend its articles of association from time
to time in the manner provided herein, or in its constitution or laws. All
such amendments shall be filed with the superintendent of insurance and
become cperative upon the filing, unless a later time be provided in the
amendments, or in its articles of association, constitution or laws.”

There is a single substantial difference betwcen these two sections, arising
out of the use of the word “herein.” which evidently refers to the act of the gen-
eral assembly in old section 9482, as against the use of the word “therein,” which
evidently refers to the provisions of the articles of incorporation of the society,
as used in present scction 9474, General Code. It is sufficient, however, for the
present purposes, to state that at the time the original “fraternal benefiiciary so-
ciety” act was passed, the general assembly evinced an evident intention to confer
upon the existing and therctofore incorporated associations the power, presum-
ably exclusive, of amending their articles of incorporation in the special method
therein provided; and that, in revising the law upon the subject-matter, it retained
substantially the same provisions,

1—A. G
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The effect of this legislative action, in my opinion, was to amend what may,
for convenience and with some accuracy, be termed the “charters” of the there-
tofore organized associations of this class, in this particular; whereas these asso-
ciations had been subject to the general law of the state providing for the amend-
ment of articles of incorporation of all corporations not for profit, the application
of that general law to the existing associations, by virtue of this legislation, was
ended, and the organic law of each of them was changed with respect to the sub-
ject-matter of the amendment of their articles of incorporation.

The general assembly, in so acting, was exercising a specially reserved legis-
lative power, namely: That to “alter or repeal a general law for the formation
of corporations,” and to “alter, revoke or repeal” a special privilege or immunity.
See article XIII, section 2, and article I, section 2, constitution of 1851. So that,
although the provisions of the general law, under which the associations organized
prior to the passage of the amendatory legislation above referred to, became, upon
familiar principles, a part of the organic law of each one of them, these amend-
ments, clearly intended to apply to such associations, had the effect of altering
that organic law.

As a conclusion from these considerations, it follows that the provisions of
the general law relating to amendments of articles of incorporation need not be
taken into account at all in connection with Mr. Doud’s question. That is to say,
if it clearly appears that section 9474, General Code, and its predecessors, consti-
tute a provision for the amendment of articles of incorporation, of associations
of the designated class, this provision may, with propriety, be regarded as exclu-
sive. There is every reason for so regarding it. It is impossible, in my judgment,
to read section 9474 consistently with the provisions of the general law relating
to the method of making amendments, except upon the hypothesis that a corpora-
tion subject to the provisions of section 9474 may choose to act cither under that
section or under the general law. This hypothesis is, in my judgment, untenable.
In the first place, the principle that a special provision inconsistent with a general
provision is to be regarded as an exception to the latter applies here. Again, when
there is a grant of power in a statute, the same is construed, by the application
of the rule that the expression of one thing is the exclusion of all others. Sec-
tion 9474, then, constituting a grant of corporate power to act in a certain way,
implies the denial of such power to accomplish the same end by acting in any other
manner.

In the third place there is the provision of section 8737, General Code, which
is as follows:

“This chapter does not apply when special provision is made in sub-
sequent chapters of this title, but the special provision shall govern unless
it clearly appears that the provision is cumulative.”

It does not, in my judgment, ‘“clearly appear” that the provision of section
9474 is cumulative to that provided by the general law. On the contrary, I have
stated reasons for regarding the method provided by the section as exclusive.

Finally, while on this point, and for the purpose of illustration, I may say that
I regard the language, “All such amendments shall be filed with the superin-
tendent of insurance and become operative upon the filing” as necessarily incon-
sistent with the provisions of the general corporation law which require amend-
ments to articles of incorporation to be filed with the secretary of state, and that
by no process of interpretation can this positive requirement be regarded as cumu-
lative. This being clear as to a portion of the statute the principle becomes oper-
ative as to the whole statute.
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Answering Mr. Doud’s question specifically, I am of the opinion that section
9474, General Code, clearly authorizes a fraternal benefit society, incorporated prior
to the passage of the statute, to determine by its constitution the method of mak-
ing amendments to its articles of incorporation, insofar as the internal operation
of the association is concerned. The word “laws,” as used in the immediate con-
text in section 9474, offers no difficulty when the section is compared with old
section 9482. Consideration of both sections leads to the conclusion that the word
is synonymous with “by-laws,” or laws of the society, i. e, of its own adoption or
enactment, and is not equivalent to “the laws of the state under which it was or-
ganized.”

Furthermore, if the word “laws” be given the second of the two suggested
meanings, then, the clause of which it is a part is absolutely inconsistent with
what immediately follows, in that, under the general laws of the state, as already
pointed out, amendments to articles of incorporation must be filed with the sec-
retary of state, whereas the section requires such amendments to be filed with
the superintendent of insurance, and makes them operative upon such filing, unless
otherwise provided, etc.

It must be acknowledged, in passing, however, that the word “manner,” as
used in the first of the two clauses now under consideration, might refer merely
to the internal operation of the society. Nevertheless, it seems clear to me that
the general assembly actually intended to designate the by-laws of the association,
and not the laws of the state, in speaking of “its constitution and laws.”

For the foregoing reasons, then, I am of the opinion that if the constitution of
the Order of United Commercial Travelers of America provides that amendments
to the articles of incorporation, before being filed with the proper state authorities,
be adopted by the supreme council, and not otherwise, such amendments, so far as
the internal operation of the association is concerned, may be so filed, when adopted
in this manner.

Answering Mr. Doud’s second question, I am clearly of the opinion that the
certificate of amendment, a copy of which he encloses, should be filed in the office
of the superintendent of insurance, and in that department only. As already stated,
I cannot reach any other conclusion, in the light of the precise language used in
section 9474, from which it is evident that the general assembly intended that the
act of filing amendments to articles of incorporation, of societics “already organ-
ized,” with the superintendent of insurance should make such amendments operative.

I herewith return for your files the correspondence submitted to me.

Very truly yours,
TimorrY S. HocaN,
Attorney General.
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506.

ARTICLES OF INCORPORATION OF THE ROUMANIAN-AMERICAN
LEAGUE NOT TO BE FILED UNLESS REVISED.

In order to authorize the secretary of state to accept the articles of incorpora-
tion of the Roumanian-American League, an institution formed for the purpose
of mutual assistance and benefit socially, financially and cultural, it must be de-
termined either that the association is not to have a lodge system with ritualistic
form of work and representative for, of government, or that the death benefits to
be provided for shall not exceed $100.00, or the disability benefits more than $150.00,
to any one person in any one year, and that certificates are not to be issued. These
things must be stated in the articles of incorporation in order to authorize the sec-
retary of state to accept such articles for filing.

CoLumsus, OHI10, September 19, 1913,

Hon. CBARLES H. GravVEs, Secretary of State, Columbus, Ohio.

Dear Sir:—I enclose herewith the proposed articles of incorporation of The
Roumanian-American League, submitted to me for my consideration and approval.
I am unable to approve these articles of incorporation in their present form. The
purpose clause thereof is as follows:

“Third. Said corporation is formed for the purpose of mutual as-
sistance and benefit socially, financially and cultural. Tt is to be the prin-
cipal and ruling organization over subordinate organizations, not for profit.
To aid and assist financially the distressed and wanting families of de-
ceased members or those disabled; to promote the educational, intellectual
and social improvement of its members and render them eligible for useful
citizenship. To acquire and to hold real estate to be used for the erection
of society halls or buildings for like social uses and for the sole benefit
of its members.”

The third sentence of this clause, taken in connection with the use of the words
“mutual assistance and benefit,” in the first sentence thereof, seems to evidence
an intention to conduct the activities referred to in section 9427, General Code,
the application of which to societies exempted from some of the_ remaining pro-
visions of the same chapter is fully discussed in an opinion, of even date herewith,
in the matter of the articles of incorporation of The Employes Protective Asso-
ciation of the Haven Malleable Castings Company, of Cincinnati, Ohio.

I need only to add to this opinion, in order to make it applicable to the articles
of incorporation of The Roumanian-American League, the statement that, from
the legislative history involved, I am clearly of the opinion that a corporation
organized under the general laws of the state as a supreme or governing body of
subordinate lodges or societies, with power to engage in the activity of aiding and
assisting the families of deceased members of the general organization, must con-
form such portion of its articles of incorporation as purports to grant power to do
this to the provisions of section 9427, General Code.

There is one particular, however, in which the articles of incorporation of The
Roumanian-American League are deficient, which is peculiar to these articles.
This corporation, being the controlling or ruling body, with jurisdiction over sub-
ordinate and local lodges, would, of course, naturally fall within the class of or-
ganizations subject to the “fraternal benefit society” act, were it not for the pro-
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visions of section 9491, referred to in the other opinion. The particular language
of that section which exempts this association, if at all, from the operation of
that act, is as follows:

“Nothing contained in this act shall be construed to affect or apply to
* % % domestic lodges, orders or associations, of a purely religious, char-
itable and benevolent description, which do not provide for a death benefit of
more than one hundred dollars, or disability benefits of more than one hun-
dred and fifty dollars to any one person in any one year; provided always,
that any such * * * domestic lodge, order or society which issues to
any person a certificate providing for the payment of benefits, shall not be
exempt by the provisions of this section, but shall comply with all the re-
quirements of this act * * *”

°One of the “provisions of this act,” as referred to in the section just quoted
from, is section 9473, General Code, which is very lengthy and need not be quoted
here in full. Suffice it to state that it requires that a fraternal benefit society, as
defined by the act, being, “any corporation, society, order or voluntary association,
without capital stock, organized and carried on solely for the mutual benefit of
its members and their beneficiaries, and not for profit, and having a lodge system
with ritualistic form of work and representative form of government, and which
shall make provision for the payment of benefits in accordance with section 5
(G. C., 9466) hereof” be organized by the filing of articles of incorporation in a
specified form with the superintendent of insurance instead of the secretary of state.
These provisions, therefore, differ from those with respect to the class of cor-
porations to which The Employes Protective Association of the Haven Malleable
Castings Company, of Cincinnati, Ohio, belongs. Accordingly, the remarks made
in the opinion referred to, as to the method of incorporation of such societies, do
not apply here. Instead, I am of the opinion that a corporation purporting to be,
as is The Roumanian-American League, “the principal and ruling organization
over subordinate organizations, not for profit” must either negative the definition
of section 9466, General Code, on the face of its articles of incorporation or bring
itself within the purview of the exemption of section 9491, General Code. That
is to say, it must be explicitly stated in the articles, either that the association is
not to have a lodge system, with ritualistic form of work and representative form
- of government, or that the death benefits to be provided for shall not exceed $100,
nor the disability benefits more than $150, to any one person, in any one year,
and that certificates are not to be issued. These things must be stated in the
articles of incorporation, in order to authorize the secrctary of state to accept
such articles for filing.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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507.

ARTICLES OF INCORPORATION OF EMPLOYES PROTECTIVE ASSO-
CIATION OF THE HAVEN MALLEABLE CASTINGS COMPANY OF
CINCINNATI, OHIO, SHOULD COMPLY WITH SECTION 9427, GEN-
ERAL CODE, BEFORE THE SECRETARY OF STATE SHOULD REI:
CEIVE THEM FOR FILING.

Articles of incorporaiion of the employes protective association of the Haven
Malleable Castings Company of Cincinnati, Ohio, an association formed for the
purpose of securing to the iron moulders of the Haven Malleable Castings Company,
mutual protection and relief for themselves and their families in case of sickness,
disability or death, should not be filed until they comply with the provisions of
section 9427, General Code, which provides for the organization of companies or
associations for the purpose of transacting relief and accident insurance on sihe
assessment plan for the mutual protection and relief of the community.

CoLumsus, OHIO, September 19, 1913.

Hown. CuARrLES H. Graves, Secretary of State, Columbus, Ohio.

DEAR Sir:—In your letter of September 2nd, receipt whereof is acknowledged,
you submit to me for my consideration and action, if required by law, the proposed
articles of incorporation of The Employes’ Protective Association of the Haven
Malleable Castings Company, of Cincinnati, Ohio. The purpose clause thercof is
as follows:

“The purpose for which said corporation is formed, is to secure to
iron molders of the Haven Mallecable Castings Company, of Cincinnati,
Ohio, of which the membership shall be exclusively composed, mutual pro-
tection and relief, for themselves and their families exclusively, in case
of sickness, disability or death.”

The filing fee tendered therewith is two dollars. That this is proper is evidenced
by paragraph five of section 176, General Code, which expressly provides that the
secretary of state shall charge and collect “for filing articles of incorporation
* ®* % of * * * agsociations composed exclusively of any class of mechanics
* % % or other employes, and formed exclusively for the mutual protection and
relief of members thereof and their families, two dollars.”

An association of this sort is not affected by the fraternal benefit act. Section
9491 thereof provides that:

“Nothing in this act shall be construed to affect or apply to * * *
domestic societies which limit their membership to the employes of a
* * * designated firm, business house or corporation * * *; provided
always, that any such domestic order or society which has more than
five hundred members, and provides for death or disability benefits
* % % ghall not be by the provisions of this section, but shall comply with
all the requirements of this act.

“The superintendent of insurance may require from any society such
information as will enable him to determine whether such society is exempt
from the provisions of this act.”

Under this provision I am of the opinion that a corporation may be organized
other than under the fraternal benefit society act, but may, by fulfilling the con-
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ditions specified in the section quoted, and elsewhere in the related sections, sub-
sequently become subject to that act; the superintendent of insurance being vested
with authority at any time to determine in the first instance whether or not the
society has become so subject to said act. That is to say, upon the incorporation of
a society it is not required by its articles to negative the proviso of section 9491,
General Code.

Section 9459 is a part of the provisions of law relating to the organization and
government of what are known as mutual protective associations. It cxempts
from certain provisions of the chapter of which it is a part, viz: sections 9430
to 9458, both inclusive, “any class of mechanics * * * formed for the mutual
benefit of the members thereof and their families or blood relatives exclusively.”

The section in question, however, does not exempt the associations mentioned
therein from the requirements of any of the remaining sections of the chapter.
One of these sections is section 9427, General Code, which provides as follows:

“A company or association may be organized to transact the business
of life or accident or life and accident insurance on the assessment plan,
for the purpose of mutual protection and relief of its members, and for the
payment of stipulated sums of money to the families, heirs, executors,
administrators, or assigns of the deceased members of such company or
association, as the member may direct, in the manner provided by law.”

In State vs. Pioneer Livestock Company, 38 O. S. 347, it was held that corpora-
tions may not be organized under the general corporation laws of the state pro-
viding for the incorporation of companies for profit and not for profit for the
purpose of conducting an insurance business, but that, in order to obtain corporate
authority to transact such business, or to carry on such activities, individuals de-
siring to form a corporation must associate themselves in accordance with the
provisions of the specific statutes relating to insurance companies as such.

Now, the phraseology of the purpose clause of the articles of incorporation
submitted to me is not exactly consistent with section 9427, General Code. The
inconsistencies lie in the fact that the proposed articles do not specifically state
that the business of the association is to be conducted on the assessment plan; in
the fact that the protection and relief to be afforded to its members is not, by
explicit provision, to be by way of the payment of stipulated sums of money, in
the event of the death of a member; and in the fact that the relief which the
proposed association is to extend is to be given to the families of the members
exclusively, whereas the statute provides that beneficiaries may be ‘“the families,
heirs, executors, administrators or assigns of the dcceased members * * * as the
members may direct.” In the face of this inconsistency between the statute and the
articles, and the dccision to which I have referred, T have felt impelled to con-
sider the question as to whether or not an association of this sort is subject to the
rule of the decision.

Several perplexing factors enter into the question involved. In the first place,
section 9459, General Code, as already pointed out, does not exempt the class of
associations referred to therein from all the provisions of the chapter, but by
specific mention restricts the force of its exemption to certain sections of the
chapter, thus giving rise to the inference that the associations mentioned thercin
are subject to the remaining sections thercof. If this be a proper inference, then,
no association of employes, nor other association mentioned in the section under
cousideration, could be formed for the purpose of transacting business in any other
way than the precise method described by section 9427, General Code.

But if this hypothesis be adopted another difficulty presents itself. Section
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9459, General Code, extends whatever exemption it offers to certain associations
and “classes” when “formed for the mutual benefit of the members thereof and
their families or blood relatives exclusively.” There is here a direct conflict
between the language of this section and the language of section 9427, in that the
former speaks of societies organized for the relief of members, their families and
blood relatives exclusively, while the latter seems to require that a death benefit
be payable as well to administrators, executors and assigns. So that if the sug-
gested construction be given to section 9459, it would never be lawful for any as-
sociation formed for mutual protection and relief to limit its death benefits to
families and blood relatives, and, hence, there could not be any such thing as a
society such as is described by the section. The proposition is thus reduced to an
absurdity, and it must be acknowledged that the existence of this absurdity indicates
" the view that the general assembly did not contemplate that societies of mechanics,
etc.—in short, the societies mentioned in section 9459, General Code, should be
organized exclusively under section 9427, General Code, or, on the other hand,
that it is lawful for an association organized under section 9427 to provide in its
articles of incorporation that death benefits shall be payable to a class of benc-
ficiaries more restricted than that defined in the statute.

If the legislative intention evinced in the enactment of these two sections
was the first one imagined, then, of course, the rule in State vs. Livestock Company,
supra, does not apply to the formation of associations composed of mechanics, etc.;
if, on the other hand, the other intention be imputed to the legislature, then, such
associations, though permitted to restrict the class of beneficiaries, and indeed re-
quired to do so, in order to claim the benefit of the exemption of section 9459,
General Code, would nevertheless be required to conform their articles of incorpora-
tion otherwise than with respect to the class of beneficiaries to the provisions of
section 9427.

The legislative history of the two sections in question must, I think, be con-
sulted in order to reach a decision as to the choice between the two hypothetical
legislative intentions. I konw of nobetter guide to statutory interpretation, in a case of
this sort, then the one suggested. The statutes are themselves ambiguous on their face,
and well recognized canons of statutory interpretation permit recourse to the state
of the pre-existing law, with a view to discovering what evil was intended to be
remedied by its amendment and, hence, to shedding light upon the meaning of the
statutes as amended. .

Section 9427, General Code, was originally passed April 20, 1872, 60 Ohio Laws,
82. Section 1 of this act provided as follows:

“Any number of persons, not less than five, may associate themselves to-
gether as provided in the first section of the act entitled ‘an act to pro-
vide for the creation and regulation of incorporated companies in the
state of Ohio,” passed May 1, 1852, for the purpose of mutual protection
and relief of its members, and for the payment of stipulated sums of
money to the families or heirs of the deceased members of such asso-
ciations.”

Section 3 of the same act provided that the persons thus incorporated should have
general corporate powers, and, in addition, “power to receive money, either by
voluntary donation or contribution, or to collect the same by assessment on its
members ; and to distribute, invest and appropriate the same in such manner as such
association may deem proper * * *7”

Tt will be observed that these two sections, together, are substantially similar to
the first two sentences of section 9427, General Code, except that the class of
beneficiaries in case of the death of a member is limited to the “families or heirs
of the deceased members.”
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The substance of the act just cited was incorporated in sections 3630 and 3631
of the Revised Statutes of 1880.

Thereafter, to wit: April 12, 1880, the general assembly passed an act, found
in 77 Ohio Laws, 178, in form supplementary to sections 3630 and 3631, and con-
sisting in the original of sections 3630-a to 3630-f, inclusive, amended section 3031,
and a section designated as “section 8’ of the act.

Sections 3630-a to 3630-f were regulatory in scope and required corporations
“organized in pursuance of sections 3236 and 3238 of the act to revise and con-
solidate the general statutes of Ohio * * * or any other law of this state, for
the purpose of doing business under the provisions of section 3630 of said act, or
for the purpose of doing such business as is contemplated by said section” to file
annual statements with the superintendent of insurance, for the purpose of sub-
mitting to the regulatory power of his department. (Section 3630-a.)

I pause here to point out that section 3236, Revised Statutes, expressly referred
to in original section 3630-a thereof, expressly provided, inter alia, for the forma-
tion of “any association of five or more persons * * #* not for profit,” and as the
principal or ruling organization over subordinate organizations, associated, not for
profit, which, as is apparent at a glance, appropriately describes one of the kind
of associations referred to in present section 9459.

It was further provided in these regulatory provisions that no corporation or
association organized under the laws of any other state should be permitted to do
business in Ohio without obtaining a certificate of compliance from the super-
intendent of insurance. (Section 3630-e.)

Section 8 of the original act was as follows:

“This act shall not apply to any association of religious or secret
societies or to any class of mechanics, express, telegraph or railroad em-
ployes, formed for the mutual benefit of the members thereof and their
families exclusively.”

It will be noticed that the words “or heirs,” found in section 1 of original sec-
tion 3630, are not found in the foregoing “section 8” It will also be observed that
this “section 8" is the predecessor of present section 9459, General Code.

It will also be observed that the thing which was “not to apply” to the classes
of associations mentioned in original “section 8” was “this act,” i. e. sections 3630-a
et seq, Revised Statutes.

At this stage of the legislation it scems clear to me that the decision in State
vs. Livestock Association, supta, as applied to the statutes which I have cited,
might result in the conclusion that the classes of associations referred to in
“section 8,” supra, if incorporated, would have to be organized in conformity to
the provisions of section 3630.

Now, scction 3630, of course, was not in reality an “organization” provision.
Corporations organized under it were neverthcless organized under the general
laws of the state, but the powers which they might have were those defined in
section 3630, or something less. That is to say, an association might be organized
under the general corporation laws of the state for the purpose of mutual protection
and relief of its members and their familics, and if coming within the class des-
ignated by said “section 8 would not be subject to the regulatory provisions of
sections 3630-a ct seq., Revised Statutes; but, though coming within the class of
those designated by that section, if such an association should attempt to issue
death Dbenefits payable to the heirs of a deceased member, in distinction to the
family of such member, then, the exemption would not apply. The implication,
then, is that a corporation or association might be organized under the gencral
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laws of the state for the mutual protection and relief of its members and their
families, in case of death, without extending the death benefits to the heirs.

See, in general, the case of State ex rel. vs. Central Ohio Mutual Relief Asso-
ciation, 29 O. S. 399, decided under the original statutes and prior to the passage
of sections 3630-a et seq., Revised Statutes.

After the passage of the sections last above referred to and hereinbefore dis-
cussed is was held, in State ex rel. vs. Moore, 38 O. S. 7, that a company of an-
other state could not be admitted to do business in Ohio, by virtue of the pro-
visions of section 3630-e, which paid death benefits other than to the restricted
class of beneficiaries provided for by section 3630. The second branch of the
syllabus sheds light upon the meaning of original sections 3630-a et seq., as
follows:

“The supplementary act of April 12, 1880, (70 O. L. 178) does not en-
large the class of companies provided for in said section (3630) but merely
prescribes the regulations under which such companies, whether domestic
or foreign, may do business in the state, and subjects them to additional
supervision.”

In other words, the supreme court held in this case that the act found in 77
Ohio Laws, 178, was merely a regulation of associations organized for the purpose
of doing business contemplated by section 3630, and no other business. .

Undoubtedly, this decision led to the subsequent amendments of the statutes,
involved, found in 83 Ohio Laws, 61, and 88 Ohio Laws 251. These amendments
need not be specifically set out here. Suffice it to say that the phrase “to transact
the business of life or accident or life and accident insurance on the assessment
plan” and the words “executors, administrators or assigns” were, among other things,
added to original section 3630, Revised Statutes, now section 9427, General Code.
The purpose of the legislature in so amending section 3630 was to make it possible
for foreign insurance companies not calling themselves “mutual protection associa-
tions,” but rather “assessment insurance companies,” to be admitted to the state.
Similarly, the legislature entertained the purpose of permitting the admission of
foreign companies whose business contemplates the payment of death benefits to
persons other than the families and heirs.

In amending section 3630, Revised Statutes, however, the general assembly
did not see fit to amend original “section 8" of the act found in 77 Ohio Laws, 178.
It had received the section number “3631-a” in the Revised Statutes, and has since
become section 9459, General Code. Nevertheless, the conflict between the pro-
visions of the two sections, with respect to the class of beneficiaries, has already
been explained, and the legislative history of section 9427 merely makes plainer
what already appears, namely: that the legislature contemplates the possibility of
the formation of a company for the purpose of mutual protection and relief of its
members, under section 3630, Revised Statutes, now section 9427, General Code,
the payment of whose death benefits, however, should be to a class of persons more
restricted than that defined therein. In other words, while the death benefits
could not be made payable to a larger class of beneficiaries, they might lawfully
be made payable to a smaller class thereof than the statute defines. And when
the legislature, in deference doubtless to the wishes of foreign companies, amended
section 3630, Revised. Statutes, it did so for the purpose of making it possible for
such foreign companies to enter the state, and it did not contemplate that all domestic
companies, or even all foreign companies, should be organized with all the powers
defined in section 3630. So it was not necessary, in order that a corporation he
organized under section 3630, that it should do the business of life or life and acci-
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dent insurance on the assessment plan as a technical “business,” nor that it pay
its death benefits to all the classes of beneficiaries to which a company organized
under that section might be authorized to pay such benefits. A company organized
for mutual protection and relief and disclaiming the intention of doing business on
the assessment plan has a business, and a company declaring its intention to pay
its death benefits to a class of beneficiaries more restricted than that referred to in
section 3630 might, nevertheless, be regarded as one organized under that section,

These considerations, then, explain the verbal differences between present
sections 9427 and 9459, General Code. They remove all obstacles to the operation
of the doctrine announced in State vs. Livestock Association, supra, which I De-
lieve applies, with all its force, to the organization of mutual protection socictics
of whatever kind. This was the opinion of my distinguished predecessor, Hon.
James Lawrence, who advised the then secretary of state, in an opinion found in
“Opinions of the Attorney General of Ohio, 1813-1888," volume 3, page 504, that:

“In my opinion all corporations formed for the purpose specified in
section 3630, Revised Statutes, must be organized under and in pursuance
thereof, and are governed by that section and the sections supplementary
thereto, except that said supplementary sections do not apply to any asso-
ciation of religious or secret societies, or to any class of mechanics, ex-
press, telegraph or railroad employes formed for the mutual benefit of the
members thereof and their families exclusively. This exception in respect
to the class of associations last named, it will be seen, extends only to the
provisions relating to their conduct and management. Corporations of the
excepted class must nevertheless be organized and created under the
authority of section 3630, and possess all the powers thereby conferred.”

This opinion was rendered February 25, 1885. There has been no subsequent
legislation in any way changing the principles upon which it was founded.

I concur substantially in Judge Lawrence’s opinion and I am satisfied that it
applies to the statutes as they exist today.

As a conclusion from these principles, it follows that a corporation, formed
for the mutual protection and relicf ot the members thereof and their families,
the membership of which is exclusively confined to the employes of a designated
firm, which employes are and constitute a class of mechanics, though exempted
. by the statutes above quoted from.the provisions of the fraternal benefit society
act, and though further exempted by the provisions of section 9459, General Code,
from the regulatory statutes pertaining to mutual protective societies in general,
nevertheless, must be organized in conformity to section 9427, General Code. To
say that they must be so organized means that they may possess no powers incon-
sistent with that section and must show by their articles of incorporation that the
business or acivity in which the association proposes to engage is one consistent
with the provisions thereof.

The conclusion just stated assumes that the decision in State vs. Pioneer Live-
stock Company, supra, applies to companies or associations organized for the
mutual protection and relief of their members. It might be objected at this point
that the precise holding in that case was that a corporation may not lawfully be
organized under the laws of this state for the purpose of conducting an tnsurance
business, except under the sections pertaining to insurance companies as such and
that the business of mutual protection and relief of the members of an association
is not an “insurance business” in the technical sense, so that the decision has no
application in such cases. That is to say, it might be asserted that, while it is
unlawful by virtue of this decision to permit the organization of a corporation for
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the purpose of conducting an insurance business under the general corporation laws
of the state, it is not necessarily unlawful to permit the organization of a corpora-
tion for the purpose of carrying on activities which do not amount to the in-
surance business; so that, unless it be established that the purpose for which the
employes’ protective association, etc., the articles of incorporation of which are now
under consideration, is formed amounts technically to the doing of an insurance
business, it may be organized with such powers as its incorporators please to confer
upon it, provided they are lawful otherwise, and need not be conformed, with
respect to its purposes, to the provisions of section 9427, General Code.

An argument of this sort would, I apprehend, depend for its validity upon a
strict construction of the decision in State ex rel. vs. Pioneer Livestock Company,
on the one hand, and a liberal interpretation of the decision in State ex rel. vs.
Railroad Company, 68 O. S. 9, on the other hand. In the case last cited, it is
held, in the language of the syllabus, as follows:

“1.  An association established by a railway company, composed of
some or all of its employes and the company, for the purpose of accumulat-
ing and maintaining a relief fund created by the voluntary contributions
from their wages by employes who apply for membership in said fund
and are admitted, the railway company to take charge of and be re-
sponsible for the funds, make up deficiencies in the same, supply facilities
for conducting the business and pay the operating expenses, supply surgical
attendance for injuries received in its service, and to pay the members or
their designated beneficiaries the stated share of the benefit fund so raised
from the wages retained by the company, is not an insurance company or
association; and in agreeing to perform, and in performing each and all
of said acts, such railway company is not engaged in the transaction of
insurance business.

“2. The said acts of the railway company are within the implied
powers of a railway corporation and are not ultra vires.

“3. Nor are they contrary to public policy.”

It may be pointed out as to this decision that the kind of business or activity
conducted by the railroad company, and which was involved in the case, differs
essentially from the kind of business proposed to be conducted by the association,
the articles of incorporation of which are presented to you, in that, for example,
the railroad company, as such, was to bear all contingent expenses of the relief
department maintained by it, and was to guarantee the integrity of the relief
fund, in the sense that it would make up deficiencies therein whenever the necessity
might arise. In other words, the relief department was not an independent business
concern, but the railroad, as such, was the undertaker of the activities comprised
within the scope of its relief department . That this point was not without weight
in the mind of the court is apparent from consideration of what is said by Judge
Price in delivering its opinion, at pages 32 to 34, inclusive, of the report to which
you are referred. T forbear to quote his remarks on this point, but it may be
stated, as a fair summary thereof, that the right of the railroad company to main-
tain the relief department in quesion was sustained, at least partly, on the ground
that the peculiar manner of conducting said department deprived the activity of
the character of a business, and, as against the attorney general’s compaint, that the
company was conducting an “insurance business.”

The distinction here lies in the fact that, whatever be the exact definition of
the phrase “insurance business,” the status of an association dependent upon its own
means of raising revenue for the payment of the benefits which it holds out to those
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desiring to become its members is entirely different from that of the relief depart-
ment of a railroad, behind which the assets of the railroad company are placed,
so as to insure its successful operation.

On the other hand, there are points of similarity between the facts passed upon
in State vs. Railway Company and the facts presented by the proposed articles
of incorporation of the association now under consideration. The decision in the
case cited was not upon the ground which I have discussed, alone, but upon the
further and broader ground stated at page 37 of the opinion, in the language of
Justice Clark of the supreme court of Pennsylvania, in Commonwealth vs. Equitable
Beneficial Association,, 137 Pa. St. 412-419. 1 forbear to quote the exact language
of the opinion and syllabus in that case; but it appears irom careful reading thereof
that it was the holding of the Pennsylvania court, approved by our own supreme
court, that an association formed for the purpose of accumulating a fund to be used
in the aid or relief of the members of the association and their families, in the mis-
fortunes of sickness, injury, or death, does not, in the pursuit of that purpose,
make contracts, which amount technically to contracts of insurance. The court
distinguishes between “indemnity” and “security against loss,” as motives, so
to speak, for entering into the relation of member or policy holder of an associa-
tion, on the one hand, and “protective relief in case of sickness or injury, or to
provide the means of a decent burial in the event of death,” as such motive, on
the other hand. I confess that the disinction appears somewhat ephemeral to me.
Nevertheless, it has become adjudicated law, not only in this state, but in many
other states, as evidenced by the decisions cited in State ex rel. vs. Railway Co,,
supra.

This being the case, then, it must be admitted that an association, formed for
the purpose of the mutual protection and relief of its members and their familes,
in case of sickness, accident or death, without further stipulation, is not an associa-
tion formed for the purpose of doing an insurance business; so that, if the principle
of the case of Sate ex rel. vs. Pioneer Livestock Co. be limited strictly to its application
to insurance companies, as such, it would have to be held inapplicable to the ques-
tion now under discussion.

But the considerations already discussed lie on the surface merely of the cases
involved. When the supreme court of this state applied the reasoning of the Penn-
sylvania decision above cited, in holding that the relief department of the Penn-
sylvania railroad was not doing an insurance business, it, in fact, held that member-
ship, under rules providing for the payment of stipulated death benefits to designated
beueficiaries, did not create a contract of insurance. For, as will be apparent from
a careful examination of the facts in State vs. Railway Company, as stated in the
opinion of the court, pages 28 to 32, inclusive, this was the precise nature of the
plan of operation of the relief department therein involved. That is to say, in
the language of the third regulation of the relief department, found quoted on
page 32 of the report of the case,

“The object of this department is the establishment and management
of a fund * * * for the payment of definite amounts to employes con-
tributing to the fund * * * when they are disabled by accident or sickness,
and in the event of their death, to the relatives or other beneficiaries spec-
ified in the application.”

That is to say, a member of the relief department had, by virtue of his mem-
bership therein, precisely the same rights as would arise out of a policy of life and
accident insurance, so far as the right to receive a stipulated sum by way of bene-
fits was concerned, and so far, further, as the right to designate beneficiaries was
concerned.
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Yet, the court held that the activities of the relief department did not constitute
the “insurance business.” Ignoring for the moment the other grounds upon which
the decision was based, one of which has already been discussed, and another of
which will “hereinafter be pointed out, and having regard to this one feature only,
it seems to me that the conclusion can logically be drawn therefrom that the busi-
ness of accumulating a fund for the mutual protection and relief of the members of
a voluntary society or association, and designated beneﬁcxarles in case of death,
does not amount to an insurance business.

The importance of this point will be understood when the legislative history
of present section 9427, General Code, as hereinbefore outlined by me, is taken
into consideration. Let it be noted that in its original form, section 3630, Revised
Statutes, the predecessor of present section 9427, General Code, provided for the
organization of associations under the general laws of the state “for the purpose
of mutual protection and relief of its members, and for the payment of stipulated
sums of money to the families or heirs of the deceased members.”

At that time there was in the section no mention of the “business of life or
life and accident insurance on the assessment plan,” such as is now found in the
section. :

I am clearly convinced that the application of the reasoning of our supreme
court, in the case of State ex rel. vs. Railway Company, to original section 3630,
Revised Statutes, would result necessarily in the holding that the business to be done
by associations authorized to be incorporated under section 3630, Revised Statutes,
in its original form, was not the insurance business. ’

Now, the case of State ex rel. vs. Railway Company might be distinguished
upon a ground different from that already stated, viz: that as a part of the contract
resulting from membership in the relief department the member agreed that in
the event of injury or death he, or his beneficiary, was to have either the benefits
provided by the relief department or his right of action against the company
arising out of such injury.or death (page 31 of the report). That is to say, one
of the elements of the contract of membership was the waiver of the unaccrued
right of action ex delicto, and the creation of the right of election between that
right of section when it should arise and the right to the benefits provided.

This element, of itself, might be regarded as sufficient to distinguish the busi-
ness of the relief department from the technical “insurance business.” I have pre-
ferred, however, to take the court at its word with respect to one of the grounds
upon which the case in 68 O. S. 9 was decided. At least, there is presented by the
decision the following dilemma: either the ground of the decision must be found
in the peculiar relation of the railroad company to the activities of the relief
department, and in the waiver and election which constituted an element in the con-
tract of membership in such department, just commented upon; in which event
the case is to be regarded as completely inapplicable to the question at hand; or
the decision must be regarded as establishing the principle that a mutual protection
association, formed for the relief and benefit of its members and the payment of
stipulated sums to them, and in case of death to their families or designated bene-
ficiaries, is not in any sense an “insurance company;” in which event it would have
to be held that original section 3630, Revised Statutes, providing for the organiza-
tion of mutual protection associations, did not provide for the organization of a
kind of insurance company.

If the first horn of the djlemma be accepted, then, the case of State vs. Rail-
road Company is no obstacle to the exact application of the decision in State ex
rel. vs. Livestock Association.

If the second horn of the dilemma be accepted, then, the further question
arises as to whether or not the principle involved in State ex rel. vs. Livestock
Association is limited to insurance companies as such.
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On this point I am clearly of the opinion that the decision is not limited in its
application to the technical business of insurance as such. The syllabus in the case
is as follows:

“Section 3235, chapter 1, title 2, Revised Statutes, which reads: ‘cor-
porations may be formed in the manner provided in this chapter, for any
purpose for which individuals may lawfully associate themselves together,
except for dealing in real estate or carrying on professional business’
must be construed as not authorizing the incorporation of insurance com-
panies, as the organization of such companies is specially provided for in
chapters X and XI of same title”

It was said by Judge Mcllvaine, in the opinion, page 348, that:

“The defendant claims the right to insure the owners of horses and
cattle against loss by theft or death, under its articles of incorporation
and by virtue of section 3235 of Revised Statutes, which provides: ‘cor-
porations may be formed in the manner provided in this chapter, for any
purpose for which individuals may lawfully associate themselves together,
except for dealing in real estate or carrying on professional business; and
if the organization is for profit it must have a capital stock.

“Undoubtedly the broad terms of this section would be sufficient war-
rant for the exercise by defendant of the franchises and privileges claimed ;
but, on the other hand, it is claimed that section 3235 must be construed
in connection with chapters 10 and 11, title 2 of Revised Statutes, wherein,
it is claimed that the whole subject of insurance by incorporated companies
in this state is regulated, and that defendant is not within the provisions
or protection of either of these chapters.

“We agree with the attorney general in the opinion that the whole
subject of insurance by companies incorporated under the laws of this
state is regulated by these chapters, and that no insurance company can
be incorporated under the general provisions of section 3235. The special
provisions made in these chapters in relation to the organization of in-
surance incorporations withdraws such corporations from the general
provisions in section 3235, which relate to corporations generally.”

It seems very clear to me that while the court is speaking, because of the facts
before it, of the “subject of insurance by incorporated’ companies in this state,”
the reason for the decision applies to all companies for the organization of which
provision is made in the later chapters of the corporation code. In other words,
the court was merely applying the express provisions of section 8737, General Code,
at that time section 3269, Revised Statutes, which is as follows:

“This chapter does not apply when special provision is made in sub-
sequent chapters of this title, but the special provision shall govern,
unless it clearly appears that the provision is cumulative.”

The holding of the court (although the section is not mentioned) was, in effect,
that the non-application of the preceding sections extended to what is at present
section 8623, General Code, as well as to other sections in the general corporation
laws. The resultant principle, it seems to e, is that wherever the general assembly
has, by particular provisions, authorized the formation of corporations or asso-
ciations for designated purposes, and prescribed their corporate powers, it is un-
lawful for individuals to associate themselves under section 8623, General Code, for



112 SECRETARY OF STATE.

a purpose essentially like the designated purpose but with powers, in essential
respects, different from those prescribed by the particular provisions. In other
words, while the court was speaking merely of the “subject of insurance,” it might
just as well have spoken of the subject of railroads, that of street and interurban
railroads, that of turnpike or plank road operation, that of the operation of telegraph
and telephone lines, that of banking, that of agricultural societies, that of educational
societies; in short, any of the subjects, the formation of corporations to deal with
which is specifically regulated by any of the special chapters of the corporation code.

Now, it seems to me that the true principle involved in the decision is very
succinctly stated in section 8737, above quoted; so that, in every instance, the ques-
tion arises as to whether or not the special provisions found later in the code are
cumulative to the general provisions, or exclusive of them. In the case now under
consideration I can reach no conclusion other than that the special provisions re-
specting mutual protection associations are exclusive of the general provisions of
section 8623, General Code. To hold otherwise would be to hold that the legis-
lature of the state enacted a vain and meaningless law when it passed original
section 3630, Revised Statutes, and the acts amendatory thereto; for if any kind
of a mutual protection association could, after the enactment of those laws, have
been organized under section 8623, General Code, then, there was no conceivable
reason for ever passing them. The legislature must be presumed to have contem-
plated a real and substantial act of legislation. The only conclusion which wiil
effectuate such an intention is that which holds that section 9427, General Code,
is one of the “special provisions” referred to in section 8737, which is not “cumu-
lative” to the provisions of section 8623, General Code.

From all these considerations, then, I am of the opinion that whether or not
the purpose for which the employes’ protective association, etc., the articles of in-
corporation of which are submitted to me, is formed be regarded as contemplating
the carrying on of a technical “insurance business,” it is one of the purposes
within the purview of section 9427, General Code, so that its articles of incor-
poration must conform thereto.

I have already referred to certain inconsistencies between section 9427, General
Code, and the purpose clause of the employes’ protective association, etc., now
under consideration. One of these inconsistencies is, in my judgment, immaterial.
That is to say, it is not necessary, in order that the association may conform its
business to the statute, that the beneficiaries of its death benefits be all of the
classes referred to in the statute. I am of the opinion, therefore, that the re-
strictions in the articles to the families of the members, as a class of beneficiaries,
is lawful.

I also pointed out that it is not expressly stated in the articles that the
method of business shall be what is known as the “assessment plan.” The legis-
lative history of the sections already commented upon makes it a very doubtful
question as to whether or not an association of the kind typified by the proposed
articles in question must make this declaration. For a discussion of the nature
of what is known as the “assessment plan” see State ex rel. vs. Insurance Company,
58 O. S. 1. It is essential to the conduct of business upon this plan that, in theory
at least, specific losses be met by assessment on the members, within the limits
defined by the rules of the association. It is not essential that actual payments,
on account of assessments, be deferred until the assessment is actually called. That
is to say, the organization having the right, as it does under section 9427, to receive
donations and voluntary contributions, may extend to its members the privilege
of paying specified sums, weekly, to apply on assessments when made.

Nor is the method of doing business on the assessment plan necessarily in-
consistent with accumulation of a fund. Section 9427 expressly authorizes this,
in the following manner:
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“The company also may receive money, either by voluntary donation or con-
tribution, or collected by assessments on its own members, and may ac-
cuntnlate, invest, distribute and appropriate such money in such manner as
it deems proper. All accumulations and accretions thereon shall be held
and used as the property of the members and in the interest of the
members, ¥ * ¥

While the provisions which 1 have been discussing were, as already pointed
out, incorporated in the section by legislation subsequent to its original enactment,
thus giving rise to the only doubtful question involved, I am of the opinion that
the section as a whole is not susceptible to any interpretation other than that the
manner in which the “purpose of mutual protection and relief of its members” is
to be achieved is by the application, in theory at least, of what is known as the
“assessment plan.” That is to say, I am willing to concede that when the new
language was inserted at the beginning of the section, to wit: “to transact the
business of life or accident and life insurance on the assessment plan,” the general
assembly may have had in mind the description of a different class of corporations
from that described by the earlier form of the section, viz: for the purpose oi
mutual protection and relief of its members. But, obviously, the subsequent
sentences of the section, those aiready quoted, as well as one not yvet quoted, viz:

“No company or association shall issue a certificate for a greater
amount than it is able to pay from the proceeds of one assessment.”

were intended to refer to associations formed “for the mutual protection and reliet
of their members,” etc, as well as to companies formed “to transact the business
of life * * * insurance on the assessment plan,” if those two be separate classes.

I am led to this conclusion by consideration of the fact that any other would
render the meaning of the section, and particularly the last sentences thereof,
hopelessly involved and ambiguous. Support is also lent to the conclusion by the
fact hereinafter to be commented upon, that a mutual protection and relief society
must nevertheless agree to pay “stipulated sums” in the event of death. If the
obligation to pay such stipulated sums is a “mutual” one, as the section cleatly
implies; and if, also, the protection and relief to be afforded to the members them-
selves in case of accident or sickness, etc.,, is to be “mutual,” in the exact sense,
then, the beneficiaries in case of death, or the individual members in case of ac-
cident, should be vested with some enforceable right as against the remaining
members, or, more accurately, as against the association itself.

If, then, the corporation is to deny itself the power to make assessment, it
has left under the section only the power to “receive money by voluntary dona-
tion or contribution.” It is obvious that there could be no “mutual” obligation fo
pay, a “stipulated sum” in the event of the death of one member, as against the
association or the remaining members, if the assets of the association were to he
collected by voluntary contribution only. Such a contract might be entered into,
but it would lack the element of mutuality. The ‘“stipulation” as to a sum of
money to be paid in the event of death would be unenforceable.

TFrom all these considerations, I am of the opinion that an association, formed,
as the one whose articles of incorporation are presented to me, for the “‘mutual
protection and relief of its members,” etc., must specifically claim in its articles of
incorporation the right, at least, to make assessments on its members. [ would
not hold that the association must recite that it proposes to do a technical assessment
insurance business; and perhaps once that it is certain that the company is
governed by section 9427, General Code, the power to assess follows without
specified recital. But I am clearly of the opinion that it is at least preferable that
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the association recite in its articles of incorporation, either that it is to possess the
powers mentioned in section 9427, General Code, referring to the section as such,
or that it is to have, among other things, the power to collect funds for the pay-
ment of death benefits “by assessment on its members.”

There is another inconsistency between the articles and the statute, which 1
regard as necessary fatal to the former. Whatever be the nature of the manner
in which an association of this sort is to receive support from its members, it is
clear, I think, that death benefits must be by way of “stipulated sums,” that is to say,
a mutual protection association cannot receive authority to grant merely general
relief to the families of members in case of the death of such members. The
relief must be by way of a “stipulated sum.”

For the reasons suggested, I return the proposed articles of incorporation of
the employes’ protective association of the Haven Malleable Castings Company,
of Cincinnati, Ohio, and advise you not to file the same until they are made to
conform to section 9427, General Code.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

509.

ARTICLES OF INCORPORATION OF THE NATIONAL METAL TRAFFIC
ASSOCIATION SHOULD NOT BE FILED BY THE SECRETARY OF
STATE.

A corporation may not lawfully be formed for the purpose of maintaining
supervision over the traffic and transportation work of the American metal-trades
interests, in all its branches, including the representation of such interests in mat-
ters and proceedings before the interstate commerce commission, state railroud
commission, and state and federal courts, and the performance of any and all
duties necessary, incidental and apperiaining thereto.

Corumsus, Ouro, September 17, 1913.

Hon. CuARLES H. GRAVES, Secretary of State, Columbus, Ohio.

DeAR Sir:—I acknowledge receipt of your letter of September 12th, request-
ing my opinion as to the legality of the purpose for which The National Metal-
Trades Traffic Association was formed, as evidenced by the proposed articles of
incorporation of said association, enclosed therewith, and particularly by the fol-
lowing article, thereof, to wit:

“Third. Said corporation is formed for the purpose of maintaining
supervision over the traffic and tranportation work of the American metal-
trades interests, in all its branches, including the representation of such
interests in matters and proceedings before the interstate commerce com-
mission, state railroad commission, and state and federal courts, and the
performance of any and all duties necessary, incidental and appertaining
thereto.”
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It is provided by Section 8623, General Code, that,

“Except for carrying on professional business, a corporation may be
formed for any purpose for which natural persons lawfully may associate
themselves.”

The italicized portion of the above quoted section has been construed in State,
ex rel, vs. Laylin, 73 O. S. 90, as precluding the formation of a corporation for
the conduct of a business which amounts to the practice of the profession of law.
Tests for determining whether or not the proposed business activity amounts to
the practice of this profession are suggested by the court in the decision cited,
but it occurs to me that the above quoted articles of incorporation so clearly evince
an intention to engage in the practice of this profession that the application of
these tests, designed for use in doubtful cases only, is scarcely necessary. The
representation of interests in matters and proceedings before the state and federal
courts is a function peculiarly pertaining to the practice of law as a profession;
and it matters not that the interests to be represented are limited to any particular
designated kind.

I am, therefore, of the opinion that a corporation may not lawfully be formed
for the purpose stated in the articles of incorporation of The National Metal-
Trades Traffic Association, and that the said articles, therefore, may not lawfullv
be received and filed by you.

Very truly yours,
TimorrY S. HoGAN,
Attorney General.

554.

THE CHASE-HACKLEY PTANO CO., A CORPORATION ORGANIZED UN-
DER THE LAWS OF MICHIGAN IS NOT REQUIRED TO COMPLY
WITH THE PROVISIONS OF SECTION 183, ET SEQ. GENERAL
CODE.

The Chase-Hackley Piano Co., a corporation organized under the laws of Mich-
igan, is not required, in order to do busincss in Ohio in the manner described in
its application filed with the secretary of state, to comply with the provisions of
section 183, et seq., General Code.

Corumsus, OHIo, October 10, 1913.

Hon. CrarLEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of September 17th,
enclosing application of the Chase-Hackley Piano Company, a corporation organ-
ized under the laws of the state of Michigan, for a certificate entitling it to transact
business in Ohio, and requesting my opinion upon the question as to whether or
not this corporation is required to comply with section 178, et seq., or section 183,
et seq., General Code, in order to do in this state the things described in the ap-
plication.

The application in question states the business or objects of the corporation,
which it purposes to engage in or carry on in the state of Ohio. as follows:

“Consigning and wholesaling only and collecting in when necessary to
take over dealers’ accounts, in connection with, and as part and parcel of,
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the manufacture and marketing of pianos and other musical instruments in
accordance with the articles of incorporation, copy whereof is hereto at-
tached.

“Said consigning and wholesaling and collecting will at all times be
done by the corporation at and from its office in the city of Muskegon in
the state of Michigan, by and through the mail and traveling agents and
salesmen, and not otherwise. The corporation will at no time have or
own any merchandise or property situate in the state of Ohio except and
unless the same be temporarily from time to time in case the corporation
must and does retake property theretofore consigned or wholesaled by it in
part payment of a sum or sums due to the corporation and unpaid, or
for default of payment, pursuant to conditional sale, contract or chattel
mortgage or like security. The corporation will at no time have or keep
an office or place of business unless, and except as, the office and place
of business of the person named in the fourth paragraph hereof for
service of process be such office or place of business.”

The corporation itself is organized for the following stated purpose, quoted
from its articles of incorporation:

“The purposes of this corporation are as follows: The manufacture
and sale of pianos and other musical instruments and the purchase and
sale of musical merchandise.”

Section 178, General Code, provides as follows:

“Before a corporation for profit transacts business in this state, it
shall procure from the secretary of state a certificate that it has complied
with the requirements of law to authorize it to do business in this state,
and that the business of such corporation to be transacted in this state, is
such as may be lawfully carried on by a corporation, organized under the
laws of this state for such or similar business, or if more than one kind
of business, by two or more corporations so incorporated for such kinds
of business exclusively. No such foreign corporation doing husiness in
this state without such certificate shall maintain an action in this state upon
a contract made by it in this state until it has procured such certificate.
This section shall not apply to foreign banking, insurance, building and
loan, or bond investment corporations.”

Under this section it was held, in Toledo Commercial Company vs. The Glen
Manufacturing Company, 55 O. S. 217, that the same does not apply to a foreign
corporation whose business within the state consists merely of selling through
traveling agents and delivering goods manufactured outside of the state. The
ground upon which the decision is based is illustrated by the following excerpt
from the opinion of Spear, J., on page 221:

“The holdings are numerous that it is the right of persons and of cor-
porations residing in one state to contract and sell their commodities in
another, unrestrained except where restraint is justifed under the police
power. This rule does not deny the right of any state to impose conditions
upon the power of foreign corporations to establish themselves within
its boundaries for the performance generally of their business, involving
the exercise of corporate franchises and powers, but does hold that the
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selling through traveling agents and delivering of goods manufactured
outside of the state, does not fall directly within the purview of their cor-
porate powers. The pertinent provision of the federal constitution is
that ‘the citizens of each state shall be entitled to all the privileges and
immunities of citizens in the several states’ and that instrument gives to
congress power ‘to regulate commerce * * * among the several states’
The distinction to be noted is that the sale and delivery of merchandise
is a right possessed in common by all the citizens of the state; the ex-
exercise of corporate franchises and powers, is not—it is a special privilege
conferred only on corporations. And the sale and delivery in one state
of goods manufactured in another state, by a citizen of that state, is in-
terstate commerce. Amid a score of authorities it is sufficient to cite
Cooper Manufacturing Co. vs. Ferguson, 113 U. S. 727; Robbins vs. Shelby
County, etc., 120 U. S. 489; Horn Silver Mining Co., vs. New York, 143
U. S. 314; Brennan vs. Titusville, 153 U. S. 289, and Coit vs. Sutton, 102
Mich. 324. The decisions of the supreme court of the United States are
controlling. They forbid the exercise by the legislature of the power
claimed by the plaintiff-in-error, and hence its construction of the statute
cannot be maintained, because it would result in a conflict upon a question,
as to which question the authority of the general government is paramount
to the government of the states.”

117

The above stated objects of the Chase-Hackley Piano Company come squarely

As to section 183, et seq., General Code, it may be stated that section

Very truly yours,
Timorry S. Hocan,
Attorney General,

within the rule laid down in the case from which quotation has just been made.
I am, therefore, of the opinion that in order to engage in or carry on the business
or objects therein described, the corporation would not be required to comply
with section 178, General Code.

188

thereof expressly excludes from the operation of this group of statutes “foreign
corporations entirely non-resident soliciting business or making sales in this state
by correspondence or by traveling salesmen.”
the corporation is not required, in order to do as intended, in the manner described
in the application filed with you, to comply with the provisions of section 183,
et seq., General Code.

I am therefore of the opinion that



118 SECRETARY OF STATE.
574,

UNDER THE CORRUPT PRACTICES ACT PERSONS MAY BE EM-
PLOYED FOR THE DISTRIBUTION OF POSTERS, ETC, BY EITHER
THE CANDIDATE OR THE COMMITTEE.

Under the provisions of section 5175-26, General Code, persons may be em-
ployed for the distribution of posters by either the candidate or the commitiee.
The expenditure is limited by the provisions of 5125-29 and following sections.
The fact that o person is a commiiteceman does not prevent his being paid for any
service that one is permnitted to perform under the corrupt practices act.

CorumBus, OHio, October 20, 1913.

Hon. CuariLes H. Graves, Secretary of State, Columbus, Ohio.

DEear Sir:—I am in receipt of a communication addressed to you, which has
been referred for answer to this department, and which reads as follows:

“Does the preparation, printing and publication of posters, litho-
graphs, banners, notices and literary material, reading matter, cards and
pamphlets permit of the employment of persons for the distribution of
same by candidates or committees? ‘Can a committeeman be compensated
for the duties he performs except for reasonable traveling expenses?’ ”

Section 5175-26, General Code, as amended by the last legislature, reads as
follows:

“Any person is guilty of a corrupt practice if he, directly or indirectly,
by himself or through any other person, in connection with, or in respect
to any election, pays, lends or contributes, or offers or promises to pay,
lend or contribute any money or other valuable consideration, for any
other purpose than the following matters and services, at their reasonable,
bona fide and customary value; * * * The preparation, printing and
publication of posters, lithographs, banners, notices and literary material,
reading matter, cards and pamphlets; * * * the preparation and circulation
of letters, pamphlets and literature bearing on election. * * * Compensa-
tion of such clerks and agents as shall be required to manage the neces-
sary and reasonable business of the election * * *; the reasonable
traveling expenses of the committeemen, agents, clerks and speakers;
¥ ¥ %

“Any payment, contribution or expenditure or agreement or offer
to pay, contribute or expend any money or thing of value for any purpose
whatsoever except as herein provided is hereby declared to be corrupt
practice and invalidates the election of any person guilty thereof. (103
0. L. 579.)”

If I understand the questions propounded they are as follows:

“First. Does the phrase, ‘preparation, printing and publication of
posters, etc.,’ permit of the employment of persons by candidates or
committees for distribution of the same?

“Second. Can a committeeman be compensated for the duties he
performs other than for ‘reasonable traveling expenses?’”
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I have heretofore held, in construing the corrupt practices act that unless the
thing or service is expressly contained in the enumerated list of permitted matters
and things found in section 1575-26, or could be fairly implied therein, any ex-
penditure for any such matter or service would be a corrupt practice.

Answering your first question, the permission of the statute is for not oniy
the preparation and printing but also the publication of posters, etc.

“Publication” is defined by the Century dictionary as:

“The act of publishing or bringing to public notice; notification to
the people at large by speech, writing or printing. The act of offering
a book, map, piece of music or the like to the public for sale or gratuilous
distribution.”

To my mind it is permissible to pay one person for the preparation, another
for the printing, and still another for the publication of the posters, etc., enumerated
in the section, or one person could be paid for the entire work of preparation,
printing and publishing. So long as the payment was at the reasonable, bona
fide and customary value for the same it would not be a violation of the act no
matter to whom said payment might be made.

I am of the opinion, therefore, that section 5175-26 permits the employment of
persons for the distribution of posters, etc., by either the candidates or the com-
mittees. It is to be noted, however, that this, like all expenditures, is limited by
the provisions of section 5175-29 and following sections.

In answer to your second question I can only repeat that expenditures in con-
nection with an election are limited to the matters and things enumerated in
section 5275-26. The fact that a person may be a committeeman does not prevent
his being paid for any service that any one is permitted to perform under the act,
but he can only be paid for the particular matters and things enumerated, and
for them at their reasonable, bona fide and customary value. While the section
specifically enumerates “the reasonable traveling expenses of the committeemen”
this is not a limitation of all the matters and things for which a committeeman
may be compensated, but it is not permitted under the guise of paying him for
matters and things that are allowed by the statute, to give him extra compensation
for duties or services rendered which are wholly without the list of enumerated
matters and things in section 5175-26.

Trusting that this answers your inquiries, I am,

Yours very truly,
TimorHY S. HogAN,
Attorney General.
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591

THE PROPOSED ARTICLES OF INCORPORATION OF THE FIREMEN'S
RELIEF ASSOCIATION OF NORWOOD, OHIO, SHOULD BE MADE
TO COMPLY WITH SECTION 10176, GENERAL CODE.

The firemenw's relicf association of Norwood,- Ohio, is an association formzd
to provide a fund for the relief of the active firemen of Norwood fire depurtment
who may become sick or injured through any accident not caused by any illegal or
unlawful act of his own, and also a fund in case of death of any member for the
relief of his widotw, children or heirs, and the articles of incorporation of this
assoctation may not be filed. Such firemew’s relief association must be formed
under sections 10176 et seq., General Code.

Corumsus, OrI10, November 7, 1913.

Hon. CHarLES H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of October 30th,
transmitting, for my approval and advice as to the proper filing fee therefor, the
proposed articles of incorporation of The Firemen’s Relief Association of Nor-
wood, Ohio.

The declared purpose of the association is as follows:

“to provide a fund for the relief of the active firemen of the Norwood
fire department who may become sick or injured from any accident not
caused by any illegal or unlawful act of his own, to be known as the
‘henevolent fund.

“Also a fund in case of death of any member for the relief of his
widow, children or heirs to be known as the ‘inheritance fund.””

The formation of such associations is authorized by sections 10176 to 10178,
inclusive, General Code. True, none of these sections contain express statement
that associations may be formed for any given purpose, but, assuming the existence
or formation of such associations, proceed to set forth regulations as to the election
of trustees and officers, and the making of periodical assessments upon members,
and to confer upon such associations certain incidental powers.

The confusion which seems to exist in these sections appears to have arisen
out of the codification of 1880. Originally, the act relating to firemen’s relief asso-
ciations contained the following provision:

“x % # from and after the passage of this act, it shall be lawful
for any number of active firemen, not less than ten, being members of any
regular fire company, or hose or hook and ladder company, in this state,
to associate themselves together as a firemen’s general relief association,
having for its principal object the relief of firemen disabled while on duty,
with the power also of donating as it may deem proper under such rules
as may be established, to poor, sick firemen, and to the widows and
orphans of deceased firemen.”

This was the act of March 13, 1861, 58 Ohio Laws 37, entitled “an act sup-
plementary to an ‘act to provide for the creation and regulation of incorporated
companies in the state of Ohio,’ passed May 1, 1852.”

The old act was repealed by subsection 492, of section 7437 of the code of
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1880. The codifiers as that time attempted to, and presumably did, incorporate
the entire substance of this act in sections 3850 to 3852, inclusive, Revised Statutes,
which are found without change in sections 10176 to 10178, General Code, supra.

It follows, as a conclusion from what has been said that the right to form
corporations of this sort still exists as a separate right, except that the method
of forming them is to be regulated by the general incorporation laws of the
state, instead of by the special provisions formerly in force.

This right also seems to exist as a separate and distinct means of providing for
firemen’s relief, in addition to the provisions of sections 4600 to 4615, General
Code, which provide for the formation of municipal firemen's pension funds by
action of council.

In other words, should council fail to provide for the formation of a pension
fund, the members of the fire department, nevertheless, have the right to incor-
porate a relief association, under the sections above referred to.

Such associations are not governed by any of the laws of the state relating
to mutual protection associations and the like.

Therefore, in my opinion, if the purpose of the proposed association conform
to the provisions of section 10176 they are lawful. They do not, however, so con-
form, in that the articles of incorporation purport to confer upon the association
authority to extend relief to firemen injured “from any accident not caused by
any illegal or unlawful act of his own,” while section 10176 limits the extent of
the relief to that on account of disability while on duty.

Again, the death benefit under the proposed articles of incorporation may
be paid to the “heirs” of the deceased members, whereas the section limits the
payment of such benefits to “the widows and orphans thereof.”

I am, therefore, of the opinion that the proposed articles of incorporation may
not lawfully be filed by you, being of the opinion that firemen’s relief associations
must be formed under sections 10176 et seq., General Code, or not at all. ’

The reasons for this opinion have been fully discussed in other communications
to your department.

Of course, if the promoters of the association desire to organize a mutual
benefit association, under section 9427, General Code, this may be done.

This conclusion renders it perhaps unnecessary for me to consider the ques-
tion relative to the fee. I shall do so, however, upon the assumption that the
articles of incorporation may be presented to you in proper form.

The fees which the secretary of state must charge and collect are specified in section
176, General Code. In the schedule of fees therein containd, no express mention,
is found of associations of this character. Obviously, the fee charged must be
either that prescribed by subsection 4, or that prescribed by subsection 5 thercof.
The subsections are, in full, as follows:

“4. For filing articles of incorporation of a mutual life insurance
corporation having no capital stock, or of other mutual corporations not
organized strictly for benevolent or charitable purposes and having no
capital stock, twenty-five dollars, except as hereinafter provided.

“5. For filing articles of incorporation formed for religious, benevo-
lent or literary purposes; or of corporations not organized for profit
and not mutual in their character, or of religious or secret socicties; or
socicties or associations composed exclusively of any class of mechanics,
express, telegraph, railroad or other employes, and formed exclusively
for the mutual protection and relief of members thereof and their families,
two dollars.”
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In my opinion the association .is “mutual” within the meaning of subsection
4, and unless included within the exceptions found in subsection 5 the association
must pay a filing fee of $2500. I am of the opinion, however, that the phrase
“other employes,” as used in subsection 5, has a meaning sufficiently broad to
include employes of a fire department. It is true that the word “other” used
in this context must be read “other like;” so that the class of employes designated
is limited to such employes as are similar to mechanics, express, telegraph and
railroad employes. I believe, however, that the test of similarity here is furnished
by the hazardous nature of the occupation; and that firemen’s relief associations
are within the intendment of the exception.
I would, therefore, be of the opinion, if the purpose clause of the articles of
incorporation were proper, that the filing fee to be charged would be two dollars.
Very truly yours,
TmorrY S. Hocan,
Attorney General.

593.

THE ARTICLES OF INCORPORATION OF THE “SOCIETY ST. ANTONIO
DI PADOVO” SHOULD NOT BE FILED BY THE SECRETARY OF
STATE.

The articles of incorporation of the “society of St. Antonio Di Padovo”
. should not be filed by the secretary of state for the reason that a society of this
character must conform its articles of incorporation to the provisions of section
9427, General Code.

. CoruMmsus, OH1o, November 3, 1913.

Ho~. CuarLeEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Str:—The proposed articles of incorporation of the society of St.
Antonio Di Padovo enclosed in your letter of October 30th, receipt’ whereof is
acknowledged, differ from those of other similar societies concerning which
opinions have recently been rendered to you only in the fact that the purpose clause
thereof does not employ the technical terms “mutual benefit and protection” but
instead uses the following language:

“To assist its members in sickness or distress, and aid the families of
deceased members, by voluntary contributions under regulations and by-
laws to be adopted.”

You inform me that the company tenders the sum of $25.00 as a filing fee,
this being the sum required to be paid for the filing of articles of incorporation
of mutual societies.

On the language of the articles of incorporation alone the question as to
whether or not the enterprise witnessed thereby is a mutual one is not free
from doubt. I incline to the belief, however, that it is such an enterprise and that
in view of the tender of the sum of $25.00 by the incorporators it may safely be
assumed that the intention is to conduct a business which is in the proper sense
“mutual.”

This being the case, then, the opinion already expressed would apply, viz.:
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that a society of this character must conform its articles of incorporation to the
provisions of section 9427, General Code. In the opinion in the matter of the
employes’ protective association of the Haven Malleable Iron Works I pointed out
what were in my opinion the essential requirements of this section.

Applying the reasons therein stated to the enclosed articles of incorporation,
I am of the opinion that they should not be filed by 'you.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.

614,

THE JUDGE-ELECT OF THE MUNICIPAL COURT OF THE CITY OF
MIDDLETOWN, OHIO, MAY ASSUME HIS OFFICE WITHOUT
FIRST SECURING A COMMISSION FROM THE GOVERNOR.

The judge-elect of a municipal court of the city of Middletown, Ohio, may
discharge the duties pertaining to his office without first securing a commission
from the governor.

CorumBus, OHro, November 21, 1913.

Hoxn. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

DeAr Str:—1 acknowledge receipt of your letter of November 21st requesting
my opinion as to whether or not the judge-elect of the municipal court of the
city of Middletown, Ohio, must secure a commission from the governor of the
state under section 138, General Code, before entering upon the discharge of his
duties as such judge.

You enclose with your letter a copy of the charter of the city of Middletown
and call my attention to section 1, article 5 of said charter, which said section
purports to establish a court in the city of Middletown to be known as the
“municipal court,” and which shall be a court of record.

Section 138, General Code, referred to by you, provides in part:

“A judge of a court of record, * * * shall be ineligible to perform any
duty pertaining to his office until he presents to the proper officer or
authority a legal certificate of his election or appointment, and receives
from the governor a commission to fill such office.”

In my opinion, section 138, General Code, applies to and governs officers
whose election is provided for by a law of the state, and such officers only.
Assuming, therefore, the validity of so much of the charter of the city of Middle-
town, which deals with the subject of the municipal court, and assuming, further,
the de jure existence of the court as such and the right of the judge-elect, at
the proper time, to assume and discharge the duties pertaining to the office, T
am, nevertheless, of the opinion that he may do so without securing a commission
from the governor, and, of course, without paying to the secretary of state for the
issuance of such commission the fees provided for by section 139, General Code.

Very truly yours,
TimoTHY S. HoGAN,
Attorney General..
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658.
ARTICLES OF INCORPORATION—NOT SPECIFIC.

The articles of incorporation of the Glenville training school for nurses, should
be returned to the incorporators, with the request that they be made more specific.
Articles should not be filed by the secretary of state until they are made more
specific.

CoLumsus, OHIo, November 20, 1913.

Hon. CHARrLES H. Graves, Secrctary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of November 13th,
requesting my opinion as to the legality of the purpose clause of the Glenville
training school for nurses, a proposed corporation not for profit. Said purpose
clause is as follows:

“Said corporation is formed for the purpose of fostering and en-
couraging the union of graduates for mutual help and protection.

“To advance the standing and best interests of trained nurses, to co-
operate in sustaining the rules of the directory, to place the profession of
nursing on the highest plain attainable, and to uphold our code of ethics.

“To create, establish, and to further the interests of the Glenville
training school for nurses by giving our hearty support to all efforts to
make it the foremost among such institutions.”

You also request my opinion as to the correct filing fee for said articles of in-
corporation, in case they may lawfully be filed by you.

The creation and establishment of a training school for nurses is an enterprise
which, in my judgment, may lawfully be undertaken by a corporation not for profit.
So also is the encouragement and fostering of the standards of a given profession,
such as that of nursing.

There are certain peculiarities present in these articles, however, which in my
judgment makes it advisable for you to refuse to file them until certain questious
are satisfactorily cleared up. In the first place, the corporation desires, primarily,
authority to foster and encourage the union of graduate nurses for mutual help
and protection. That is to say, this purpose is stated first, as if it were the para-
mount one in the minds of the incorporators. If this is the case, then, the articles
should specify the nature of the mutual help and protection which is to be given to
graduate nurses, and whether such help and protection is to be extended tc those
not members of the organization, or not. In case the design of the incorporators
is to conduct what is technically known as a mutual protection business, then, the
articles must be rejected for failure to comply with section 9427, General Code.
If the design of' the incorporators is not such, then, it should be more clearly stated
than it is. Again, if the mutual help and protection which is to be accorded to
graduate nurses is to be limited to the members of the society, whether financial
or not, then, the filing fee, under the statute with which you are familiar, would
be twenty-five dollars; otherwise, the corporation would probably not be technically
a mutual one, and would be liable only to a filing fee of two dollars.

In the second place, the creation and establishment of a training school seems
to be stated as an object separate and distinct from that of fostering and encourag-
ing the union of graduates, etc. This being the case, the suspicion at once arises
that a multiplicity of purposes is contemplated by the incorporators, which, of
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course, cannot be sanctioned, under the rule laid down in State ex rel. vs. Taylor,
55 O. S. 67.

Again, the articles are of singular import, in that they seem to authorize the
creation and establishment of a training school, but not the conduct and maintenance
thereof.

For all of these reasons, while I cannot say that the incorporators intend an
unlawiul enterprise, yet, I am unable to arrive at the conclusion that their purpose
is lawful. 1 suggest that the articles be returned to the incorporators, with the
request that they be made more specific, so that you may be fully advised as to
exactly what is desired to be done under the corporate charter. Until this is done
I would advise against the acceptance and filing of the articles.

I would also be unable to advise you as to the proper filing fee for the articles,
the exact nature of the company not being apparent from the language used.

. Very truly yours,
TimorrY S. HocaN,
Attorney General,
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7 (To the Auditor of State.)

SHERIFF—EXPENSE OF PURSUING PRISONER OUT OF STATE WITH-
OUT EXTRADITION PAPERS NOT ALLOWED.

The statutes of Ohio, when a warrant is issued to the sheriff, authorize him
only to pursue and arrest the accused in any county of this state. The sheriff, there-
fore, may not be allowed expenses incurred in pursuing a prisoner for whom he has
a warrant outside of this state, in the absence of a requisition from the governor
or from the president of the United States.

Corumsus, OHI0, January 28, 1913.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.

DEeAR Sir:—Your letter of January 23rd is at hand in which you make the fol-
lowing inquiry:

“The cost bill contains an item of fees for the sheriff of Ross county
for serving the warrant to arrest the defendant at Braddock, Pa., and a
charge of 525 miles at eight cents per mile, amounting to $42.00 is made.
You are requested to furnish this department with your opinion as to the
legality of the mileage charge.

“There were no requisition papers issued by the governor of Ohio
but the prisoner was arrested upon the warrant from the common pleas
court of Ross county”

Section 13597, General Code, provides as follows:

“A warrant may be issued, in term time or in vacation of the court,
on an indictment found, and when directed to the sheriff of the county
where such indictment was found or presentment made, he may pursue and
arrest the accused in any county and commit him to the jail or hold him
to bail, as provided in this title.”

The authority found here is to pursue and arrest the accused in any county,
and as the territorial jurisdiction of the court issuing the warrant is limited to the
state, the word county must be held to refer to any county within this state and
not outside of it.

This conclusion is fortified by section 13500 and 13501, the first of which pro-
vides for the issuing of warrants by magistrates, and the second for the form
thereof in which will be found this language, “or if he has fled that you pursue
after him into any other county in this state,” and further by section 2491 of the
General Code which reads: i

“When any person charged with a felony has fled to any other state,
territory or country, and the governor has issued a requisition for such
person, or has requested the president of the United States to issue extra-
dition papers, the commissioners may pay from the county treasury to the
agent designated in such requisition to execute them, all necessary expenses
of pursuing and returning such person so charged, or so much thereof as
to them seems just.”
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From this it will be seen that if the sheriff had a warrant from the governor to
go to Pennsylvania to make the arrest he would be entitled to expenses, or so much
thereof as to the commissioners might seem just, but not to mileage as such.

I am of the opinion that inasmuch as the warrant held by the sheriff did not
give him authority to go outside the state to make the arrest, and as expenses and
not mileage is the compensation for an arrest on an extradition warrant, that the
sheriff is not entitled to the mileage charged, and it is not a proper charge against
the state as part of the costs in the case mentioned.

Yours very truly,
TimorEY S. HoGAN,
Attorney General.

138.

INTOXICATING LIQUORS—AUDITOR MAY NOT ALLOW REFUNDER
WHEN RETAIL LIQUOR BUSINESS SUSPENDED ON ACCOUNT OF
FLOODS—DOW-AIKEN TAX.

Statutory provisions permitting an allowance of a refunder of a tax, are to be
construed strictly. Section 6074 of the General Code provides the only permission
for refunds of payments made under Dow-Aiken tax provisions and refunds may
be allowed, therefore, only in strict accordance with its termns. Under this statute,
only two classes or persons may obtain a refunder, to wit: (a) one who volui-
tarily discontinues such business after he has been assessed and paid the full amount,
in which event he may receive a proportionate refund for the balance of the year,
subject to the provision that at least $200.00 must be retained by the cuditor; (b)
one who has been compelled to discontinue business by reason of a local option

election or a residence election, in which case the total proportionate anrount may
be refunded.

When business is interrupted, therefore, on account of floods, the dealer can
obtain a refunder only by woluntarily discontinuing business, and the auditor is
obliged io retain $200.00. If such dealer again desires to conunence business he
can only do so by paving the tax required from all commencing in the business,
without regard to the $200.00 retained by the auditor.

CoLunmsus, OHio, April 3, 1913.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—In your communication of February 17th you ask an opinion upon
the following question:

“In the city of Cincinnati, Ohio, a number of dealers in intoxicating
liquor were compelled by the high water in the Ohio river, to temporarily
discontinue their business. May the county auditor, under such circum-
stances, issue a refunder to such dealers, the amount of the same to be
computed upon the basis of the number of days which such dealers were
not conducting such business, or should the auditor issue refunders under
section 6074, General Code, based upon the time remaining in the tax
year and when such dealers again commence the business, charge them
under section 6073 with assessment proportionate in amount to the re-
mainder of the assessment year.”
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Attention is respectfully called to the following sections:

“Section 6071. Upon the business of trafficking in spirituous, vinous,
malt or other intoxicating liquor there shall be assessed yearly, and paid
into the county treasury, as hereinafter provided, by each person, corpora-
tion or co-partnership engaged therein, and for each place where such
business is carried on by or for such person, corporation or co-partner-

- ship, the sum of one thousand dollars.”

“Section 6073. When such business is commenced after the fourth
Monday in May in any year, such assessment shall be proportionate in
amount to the remainder of the assessment year, except that it shall not
be less than two hundred dollars, and such assessment shall attach and
operate as a lien as provided in the next preceding section and be payable
upon the date of such commencement.

“Section 6074. When a person, company, corporation or co-partner-
ship, engaged in such business, has been assessed and has paid the full
amount of such assessment and afterward discontinues such business, the
county auditor, upon being satisfied thereof, shall issue to such person, cor-
poration or co-partnership a refunding order fer a proportionate amount of
such assessment so paid, but the amount of such assessment so retained shall
not be less than two hundred dollars unless such discontinuance of business
has been caused by an election under a local option law or a lawful finding
of a mayor or judge on a petition filed in a residence district as provided
in this chapter, in which case the proportionate amount of such tax shall be
refunded in full.”

It is evident from a cursory reading of section 6071 that the tax spoken of is
a yearly tax upon the business, and the provision of 6072 which makes the tax
payable, one-half on or before the 20th day of June and one-half on or before the
20th day of December, is merely a matter of convenience.

Were there no provision for a refunder none could be had, as it is almost
clementary that when a tax has been paid and there is no provision made for a
refunder, there. is no power to refund such tax lodged in the executive or ad-
ministrative officers of the state or municipality. The supreme court of New York
in the case of People vs. Roberts, 157 N. Y. 677, lays down the above principle,
and the same court in a case reported in 130 N. Y. 699 holds that if a power to
refund is given by law it must be strictly followed.

So the only provision and authority for a refund of the Dow-Aiken tax must
be found in section 6074. Under this section two classes of persons may obtain
a refunder—one class, one who voluntarily “discontinues such business” after he
has been “assessed and has paid the full amount of such assessment,” and the other,
one who has been compelled to discontinue business by reason of an election under
a local option law or a lawful finding of a mayor or judge on petition filed in a
residence district, as provided by law.

In the case of a voluntary discontinuance, provision is made that at least
$200.00 must be retained; while in the case of what may be termed an involuntary
discontinuance a proportionate amount of the tax must be refunded.

In the question submitted by the auditor it is said that “a number of dealers
in intoxicating liquors were compelled by the high water in the Ohio river to
{emporarily discontinue their business * * *”

While it may be claimed that it is inequitable to retain a tax upon a business
which, by reason of circumstances over which the person in the business has no
control, he must temporarily discontinue, still if an injustice results from the law
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it is the part of the legislature to provide a remedy, and not of this department
which must construe the law as it appears on the statute books.

In such places where the business of trafficking in intoxicating liquors are
temporarily closed on Sundays, electioh days and possibly at times to convenience
the proprietors thereof, no one would be heard to insist that for the days thus
temporarily closed a refunder pro rata of the tax could be demanded.

It is my opinion, from all the foregoing, that no refunder can be given to such
dealers who temporarily discontinuc their husiness, the amount to be paid upon the
basis of the number of days which such dealers were not conducting such business.
Refunders should issue only under the provisions of section 6074, General Code,
and if the auditor is satisfied, that any person entitled to a refunder under the
provisions of this gection, has actually discontinued such business he may issue a
refunder for the amount of the tax which would be coming to such person upon
such discontinuance for the balance of the year. Should the same person again
desire to go into the business he would occupy the same position as if he had not
been in business theretofore, and if the business was commenced after the fourth
Monday in any year, then under the provisions of section 6073 he would pay in an
assessment proportionate in amount to the remainder of the assessment year, except
that it shall not be less than $200.00.

In response to the inquiry.propounded in the latter part of your letter, wherein
you state, “if the latter procedure is the correct one under the law, in case one such
dealer commenced the business originally at a time shortly before he was compelled
to discontinue such business in the manner above described so that the provision of
section 6074, General Code, that the amount of said assessment so retained shall, in no
case be less than $200.00 would apply, would the auditor be required to retain in the
treasury $200.00 of the original assessment and upon recommencing such business
would the dealer be required to pay the full assessment for the remainder of the
year,” would say that while this holding seems to work an injustice in particular
cases, yet to my mind the law is very plain, and one commencing such business after
having recently discontinued it, occupies no better position by reason of having been
in the business theretofore. He comes in as a new man, and while it may result
in the particular place paying more than the $1,000.00 tax by reason of the neces-
sity of retaining not less than $200.00 in the one instance, and paying in not
less than $200.00 in the other instance, I cannot come to any other conclusion
but that the statute would require this to be done.

As stated above the matter is one that the legislature has not seen fit to make
any provision for, and it is without the power of this department to read into the
law something that the legislature has either overlooked or for which it has not
seen fit to make provision.

Yours very truly,
Tinoray S. Hogax,
Attorney General.
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160.

TAXES AND TAXATION—ACT PROVIDING FOR LICENSE TAX ON
AUTOMOBILE NOT INVALIDATED BY REQUIREMENT THAT
SAME BE PAID INTO THE STATE TREASURY, NOR BY FACT THAT
TAX PROVIDES INCIDENTAL REVENUE.

The imposition of a license proper by the state comprehends only such return
as is necessary to administer the license. The state is empowered, however, lo
impose a combined license and excise tax if it so desires, and the fact that revenue
is obtained in excess of the amount required ‘to administer a license does not in-
validate the statute. The legislative act, therefore, requiring that all funds received
from licenses of automobiles, should be paid into the state treasury, thereby re-
quiring the legislature to.anake a special appropriation for the purpose of administer-
ing a license, is not unconstitutional.

CorLumsus, Oxio, March 25, 1913.

Hoxn. A. V. Do~NaHEY, Auditor of State, Columbus, Ohio.

DEear Sir:—I beg to acknowledge receipt of your letter of March 20th, request-
ing my opinion upon certain questions which have been raised concerning a proposed
amendment to section 24 of the General Code, the bill to accomplish which, in its
present form, provides in effect that all collections made by any state department,
other statutes to the contrary notwithsanding, shall be paid monthly into the state
treasury. Your questions are as follows:

“l. Would the passage of senate bill No. 224, hereto attached,
amended in line 3, to read ‘week’ instead of ‘month’ endanger the con-
stitutionality of the law, providing an annual tax on automobiles?

“2. Do you consider the automobile license law constitutional, with-
out of passage of the attached law?

“3. Does the mere method of handling funds affect the constitutionality
of the automobile license law?

“4, Would the appropriation of funds to pay the operating expenses
of the automobile department affect the constitutionality of the law?”

Referring to your first question, I may say that the present automobile license
law provides in section 6309 thereof, in effect, that the revenues derived from
automobile license fees shall be applied by the secretary of state to the expenses ofthe
administration of the law, and the surplus, if any, shall be paid monthly into the
state treasury, there to constitute a fund for the improvement, maintenance and
repair of public highways.

Assuming the constitutionality of section 6309, General Code, in its present
form, I am unable to understand how it could be regarded as unconstitutional if the
periodical payments into the state treasury were required to be weekly instead of
monthly. This would, of course, be the effect of the proposed amendment to the
bill amending section 24 of the Code. Such a provision might result in rendering
the department of automobile licenses not self-sustaining, and might require the
general revenue fund of the state to be drawn upon for the purpose of bearing a
portion or all of the current expenses of that department, while giving to the
highway fund the benefit of the entire revenue of the department. I do not believe
that this would render the law unconstitutional. Of course, it must be admitted that '
the automobile license law is, so to speak, a joint exercise of the police power and
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the taxing power of the state. Being such, it must be measured by standards ap-
plicable to both of these kinds of legislation. There is a principle which applies
to the exercise of the police power by the exaction of licenses which is to effect
that under this power the amount of license fees must be so computed as by a
fair approximation to defray the cost of administering the license law and exorting
the regulatory power, so that if the purpose to create an excess of income over
expenditure and thus to contribute to the general revenue can be discovered the
police power is transcended. In Mays vs. Cincinnati, 1 O. S. 268, will be found a
lucid discussion of this prinicple, as applied to the exercise by a municipal corpora-
tion of the power to license occupation. It is there held that inasmuch as municipal
corporations do not possess the general taxing power, except to the extent of making
levies upon the property made subject to taxation by the law of the state, a license
ordinance evidently designated to create general revenue must be held to constitute
an attempt to exert the taxing power, and is therefore void.

This chse, however, does not apply to an instance of state legislation: It has
become perfectly well settled that the state has power to levy occupation, privilege
or excise taxes. In fact, the familiar instance of the initial fee payable by
corporations filing articles of incorporation in the office of the secretary of state
may be cited; such fees have been held to constitute taxes upon the privilege of
being a corporation. Ashley vs. Ryan, 49 O. S. 504; 153 U. S. 436. Clearly, however,
the holding that this exaction constituted a tax was not based upon the essential
nature of the power exerted by the state, but rather because of the fact that an in-
cidental revenue was created. See pages 525 and 526 of the opinion in Ashley
vs. Ryan. The primary object of authorizing the creation of corporations has
nothing whatever to do with the subject of taxation, and the relation of the state
to the corporation which it creates through the continued exercise of its visitorial
power is that of police regulation rather than taxation.

1t is clear, therefore, that in this state a privilege created by the state may be
taxed by the exaction a fee which enhances the general revenue of the state,
while at the same time the state may be regulating the usc of the privilege through
its police power.

I have cited the corporation fee cases because of another bearing which they
have upon the question now under consideration. It is customary in this state to
provide that the procceds of license fees, inspection fees, etc., if paid into the state
treasury shall be credited to a fund for the use of the board or officer issuing the
license, making the inspection, etc. The corporation fee cases seem to me to establish
the conclusion that such a provision is hot essential to the constitutionality of such
a law. The moneys received by the secretary of state from initial fees of cor-
porations were not to be paid out for the use of his department, but directly cn-
hanced the general revenues of the state. Therefore, the constitutionality of such
a law having been under review in the cases cited, I am of the opinion that it
is now the established law of this state that it is not essential to the constitutionality
of the license law that the revenues derived from license fees be devoted to the
maintenance of the license department.

For all the above reasons I am of the opinion that your first question should
be answered in the negative.

It is also apparent from what I have stated that I would have to answer your
second question in the affirmative.

Your third question has been fully discussed in answering your first question.

Your fourth question I would answer in the negative, for the same reason
that I have answered your first question in the negative. That is to say, it does not
seem to affect the constitutionality of the law providing for the incorporation of
companies that the fees derived therefrom are not devoted especially to the depart-
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ment of the secretary of state; therefore, in my judgment, it would not affect the
constitutionality of the automobile law if the fees derived from the issuance of
automobile licenses were paid into the state treasury to the credit of the general
revenue fund, or any other fund, and the automobile department in the office ¢f
the secretary of state were supported by appropriations made from the general
revenue fund.
Very truly yours,
TimorrY S. HoGAN,
Attorney General.

251.

TRUSTEES OF OHIO SOLDIERS’ AND SAILORS’ HOME—HOLDING OF
OFFICE VALID, THOUGH ACT PROVIDING FOR SAME NOT YET
EFFECTIVE. .

Although the act providing for trustees for the Ohio soldiers’ and satlors’
home has been repealed, and although such act waes omitied accidentally from the
control given the board of administration, and although the new act providing for
the appointment of such trustees is not yet effective, nevertheless since the act of
‘the legislature to provide for such board is conclusive of the legislative intent to
maintain such government, the old board should hold over until the governor ap-
points a new board, undcr authority of the new act.

CoLumsus, OHio, May 14, 1913.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.
Dear Sir:—T1 have your letter of April 22nd, in which you inquire:

“We are advised that the present general assembly enacted a law
bearing upon the government of the Ohio soldiers’ and sailors’ orphans’
home at Xenia, dnd that the governor signed the act on Friday, April
18th. The act provides that a board of trustees shall be appointed by the
governor. The governor has not yet appointed a board, and the old board
which has been acting for the past twa years under a statute which was
repealed by the 79th General Assembly, met on Saturday, April 19th, and
approved a requisition upon this office for money to pay salaries and other
expenses for one month.

“Under these circumstances, should we recognize the requisition of
the board and issue a warrant in payment of the same?”

If the situation presented is understood, it grows out of the fact that the act
of May 11, 1911, creating the board of administration, repealed section 1833,
General Code, under which trustees for the Ohio soldiers’ and sailors’ home at
Xenia were appointed, but did not place that institution in charge of the board
of administration, or otherwise provide for its management and control. As a
result of this the trustees in office on May 11, 1911, have continued to act, but legis-
lative action was not taken until a bill was passed providing that the governor
should appoint a board of trustees for that institution, and the same was signed
by the governor on Friday, April 18, 1913. On April 19, 1913, the “old board,”
as you properly designate it, approved a requisition upon vour office to pay salaries
and other expenses for one month.
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The passage of the act mentioned is conclusive evidence of the legislative in-
tention to keep the Ohio soldiers’ and sailors’ orphans’ home as one of the state
institutions and not to place it under the control of the board of administration.
Therefore, as the power of the old board has not been questioned, and should not
be, I am of the opinion that until the governor appoints a new board, under the new
act, and such board qualifies, you should honor requisitions of the old board for all
legitimate current expenses; which, of course, includes the requisition in question,
or at least all items of the same as are proper and lawful charges for the conduct
and management of that institution.

Yours very truly,
TimoraY S. HOGAN,
Attorney General.

275.

ALTERATIONS IN BUILDING OF STATE BUILDING—PROCEDURE—
POWER OF GOVERNOR, SECRETARY OF STATE, AUDITOR OF
STATE TO RATIFY CHANGE MADE WITHOUT THEIR PREVIOUS
CONSENT AND APPROVAL.

Under section 2320, General Code, changes tn a contract of a state building
involving more than one thousand dollars, may not be made unless approved by
the governor, auditor, secretary of state, and under section 2322, changes involving
less than one thousand dollars may not exceed in the aggregate two and one-half
per cent. of the original contract price, must be in writing with full specifications
and estimates, shall become part of the original contract and shall be filed with
the auditor of slate.

All contracts for such change, in accordance with these statutes, must be
entered in writing before the work is performed and the contract finished, and
such contract must be approved by the attorney general, in accordance with
section 2321, General Code.

When such changes arc made, however, without the approval of the afore-
mentioned authorities, the contracts may be ratified but should be subjected to the
closest scrutiny.

CoruMsus, OHIO, May 21, 1913.

Hon. A. V. Do~Nauzy, Auditor of State, Columbus, Ohio.
Dear Sir:—I1 beg to acknowledge the receipt of your letter of inquiry of the
date of April 22, 1913, wherein you inquire as follows:

“The board of trustees of the Kent Normal School has approved
an estimate in favor of Robert H. Evans & Company, contractors for the
construction of buildings, which estimate contains extras amounting in the
aggregate to $3,379.13, and reductions amounting to $77849. This office
has refused to issue a warrant in payment of the estimate, by reason of
the provisions of sections 2320, 2321 and 2322 of the General Code.

“We are enclosing herewith the correspondence with the architect
and contractors, together with an itemized statement of the extras, sub-
mitted by the architect; also the estimate upon which payment was re-
fused. This estimate has been cancelled and another filed without the
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extras, so that the contractor has received his entire compensation under
the contract, with the exception of the charges for extras.

“The exact question at issue is, whether each extra, being less in
amount than $1,000.00, is in compliance with section 2322, or whether the
aggregate of the extras, being in excess of $1,000.00 is contrary to the
provisions of section 2320.”

In reply thereto I desire to say that section 2314 of the General Code provides
for the making of plans and specifications and for erecting, altering or improving
state buildings except the penitentiary when the costs thereof exceed $3,000.00
as follows:

“Section 2314. Before entering into contract for the erection, altera-
tion or improvement of a state institution or building or addition thereto,
excepting the penitentiary, or for the supply of materials therefor, the
aggregate cost of which exceeds three thousand dollars, each officer,
board, or other authority by law charged with the supervision thereof,
shall make or cause to be made the following: full and accurate plans,
showing all necessary details of the work, with working plans suitable
for the use of mechanics and other builders in such construction, so
drawn and represented as to be plain and easily understood; accurate
bills showing the exact amount of different kinds of material necessary
to the construction to accompany such plans; full and complete specifica-
tions of the work to be performed, showing the manner and style re-
quired with such directions as will enable a competent mechanic or other
builder to carry them out and afford bidders all needful information; a
full and accurate estimate of each item of expense and of the aggregate
cost thereof.”

Sections 2315, 2316, 2317 and 2318 of the General Code respectively provide:

First, that the plans, drawings, representatives, bills of material, specifications
of work and estimates of cost in detail and in the aggregate shall be submitted to
the governor, auditor of state and secretary of state for their approval.

Second, that the officer or board or other authority having such work in charge
shall give public notice of the time when, and place where sealed proposals will
be received for performing labor and furnishing materials of such construction.

Third, that the notice shall be published four consecutive weeks next pre-
ceding the day named for awarding such contract, and in the paper having the
largest circulation in the county where the work is to be let, and in one or more
dailies having the largest circulation and published in each of the cities of Cin-
cinnati, Cleveland, Columbus and Toledo.

Fourth, that on the day named in the notice such officer, board or other
authority shall open the proposals and award the contract to the lowest bidder.

Section 2319 of the General Code provides in part as follows:

“% % % All contracts shall provide that such officer, board or other
authority may make any change in work or materials on the condition and
in the manner hereinafter provided.”

Two methods are provided by statute whereby éhanges can be made in the
plans, descriptions, material and specifications.
First. If the change increases or decreases the cost to exceed one thousand
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dollars, then the proposed change in the plans, descriptions, material and specifica-
tions must be approved by the governor, auditor of state and secretary of state
and filed in the office of the auditor of state as provided by section 2320 of the
General Code as follows:

“After they are so approved and filed with the auditor of state, no -
change of plans, descriptions, bills of material or specifications, which in-
creases or decreases the cost to exceed one thousand dollars, shall be
made or allowed unless approved by the governor, auditor and secretary
of state. When so approved, the plans of the proposed change, with
descriptions thereof, specifications of work and bills of material shall
be filed with the auditor of state as required with original plans.”

Second. If all changes in the contract, plans, descriptions, bills of material
or specifications involve less than one thousand dollars, and does not exceed in
the aggregate two and one-half per cent. of the original contract price, then such
changes shall he in writing with full specifications and estimates and shall become
part of the original contract, and shall be filed with the auditor of state as pro-
vided by section 2322 of the General Code as follows:

“All changes in a contract of less than one thousand dollars shall
be in writing with full specifications and estimates, become part of the
original contract and be filed with the auditor of state. The aggregate
of such changes in the contract, plans, descriptions, bills of material or
specifications shall not increase the cost of the construction more than two
and one-half per cent. of the original contract price.” .

Regardless of the method whereby changes are made in the plans, descriptions,
specifications or bills of material as called for in the original contract for the
erection, alteration or improvement of state buildings, nevertheless no allowance
shall be made for work performed or material furnished under the changed
plans, descriptions and specifications unless a contract has been entered into in
writing before the work is performed or the materials furnished, and such con-
tract must be approved by the attorney general as provided by section 2321 of
the General Code as follows:

“No allowance shall be made for work performed or materials
furnished under the changed plans, descriptions, specifications or bills
of material unless a contract therefor is made in writing before the
labor is performed or materials furnished, showing distinctly the change.
Such contract shall be subject to the conditions and provisions imposed
upon original contracts, and approved by the attorney general.”

It appears from additional information received from your department that
a contract was not made in writing, showing distinctly the changed plans, de-
scriptions, specifications or bills of material. and it does not appear furthermore
that such contract was approved by the attorney general, as required by section
2321 of the General Code.

In view of that fact, it is the opinion of this department that no allowance
‘can be made for the extras amounting to $3,379.13 less the amount of the reductions
as stated in your letter of inquiry, and that the auditor of state’s department is
without authority of law to issue a warrant in payment of said extras, less the
amount of the reductions.
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The foregoing is the condition of affairs now presenting itself to your de-
partment and you were correct in refusing to issue voucher in payment of the
bill for extras, because the change made was so made without the approval of the
governor, the auditor of state and the secretary of state, the same being required
when the amount of the expenditure is in excess of one thousand dollars.

The matter of change requiring the approval of the chief executive, the
secretary of state and the auditor of state is important not only in respect to the
cost but in respect to the character of the alterations. It is intended that the party
erecting the building should have the approval of these three state officials in respect
to the character of the change. Public contractors should have learned before this
that it is necessary to conform to the statutes of this state. Time and time
again have the courts spoken upon this subject. Notwithstanding the statutes
provide along liberal lines for changes in plans, yet experience has demonstrated
that interested parties will still take chances, and those affected pass up to the
auditor of state and to the attorney general the hard proposition of denying them
pay for services actually rendered or hunting out some way whereby the payment
of an honest bill may not be ignored. Interested parties owe a duty to the
officials who have to pass upon these questions, and continual neglect and dis-
regard of these duties invite an official to apply the hard and fast rule. Assuming
that all parties concerned do not intend to disregard the law in this case, 1 invite
your attention to section 2320 of the General Code, which is as follows:

“After they are so approved and filed with the auditor of state, no
change of plans, descriptions, bills of material or specifications, which in-
creases or decreases the cost to exceed one thousand dollars, shall be made
or allowed unless approved by the governor, auditor and secretary of state.
When so approved, the plans of the proposed change, with descriptions
thereof, specifications of work and bills of material shall be filed with
the auditor of state as required with original plans.”

Had the contractor in this case procured the approval of the governor, the
auditor of state and the secretary of state before making the changes, no question
would have been before you. Now the question is, may they legally make the
approval at this time? I think they can; but contractors better take no risks of
this kind, because unquestionably the wisdom of the changes and the cost thereof
will be most carefully scrutinized by the governor, the auditor and the secretary
of state.

I suggest, therefore, that you have the contractor who presents this bill to
make application to the governor, the auditor of state and the secretary of state
and the other proper officials—that is, the trustees of the Kent Normal School—
for approval of the plans, description, bills of material and specifications, and if
these officials approve the change, you may lawfully issue the voucher.

Very truly yours,
TimorHY S. HOGAN,
Attorney General.
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292,

PEDDLER EMPLOYING AUTOMOBILE TRUCK MUST PAY LICENSE
REQUIRED FFOR PEDDLING IN TWO-HORSE VEHICLE.

Section 6347, General Code, requires compliance with section 06349, General
Code, for the obtaining of a peddler's license, and said section 6349, Geuneral Code,
provides only for peddlers on foot or with a one-horse vehicle or o two-horse
vehicle, or a boat, walercraft or railroad car, and prescribes a specific fee for each
mode of peddling. Section 6355, General Code, provides a penalty for peddling
without a license.

Since an automobile truck resembles more closely a two-horse vehicle than it
does any of the other modes of locomotion, unless the principle that a law becomes
applicable to new inventions as new inventions conte into use, without special ap-
plication thereto, a peddler intending to travel on an automobile truck, shall be
required to pay the license provided for a two-horse vehicle.

CorumBus, OHIO, June 4, 1913,

Hox. A. V. DoNaAHEY, Auditor of -State, Columbus, Ohio.

Dear Sir:—Under favor of May 2nd, you requested my opinion upon a letter
referred to by you. This letter is as follows:

“Referring to section 6349, General Code, in regard to peddler’s license.
We have an application for a peddler’s license to travel with a motor
truck. How shall we handle this? As I can find no law in regard to motor
trucks, do you think the same charge should govern as with two-horse
wagon?”’

The statutes for the General Code, relative to your inquiry, providing for a
peddler’s license, are 6347, 6349, 6353 and 6355. They are as follows:

“Section 6347. When a person files with the auditor of a county,
under oath, which may be administered by such auditor, a statement of
his stock in trade in conformity with the law requirig the listing of such
stock for taxation by merchants or others, and pays to the treasurer of
such county the proportionate amount of taxes on such stock in trade
in conformity with law, and complies with the terms set forth in section
sixty-three hundred and forty-nine. Such auditor shall issue to him a
license to peddle such stock anywhere in this state.

“Section 6349. Before receiving such license, the applicant if intend-
ing to travel on foot, shall file with the county auditor the county
~treasurer’s receipt for twelve dollars; if intending to travel on horse-
back or in a one-horse vehicle, he shall file such receipt for twenty dollars;
if intending to travel in a two-horse vehicle, he shall file the receipt for
twenty-eight dollars; or, if intending to travel in a boat, watercraft or
on a railroad car, he shall file it for sixty dollars. He shall also pay to the
auditor the sum of fifty cents as the auditor’s fee for granting the license.

“Section 6353. A license granted in conformity with this chapter shall
authorize the person named therein to sell goods, wares and merchandise
for one year from the date of the receipt of the treasurer, as a peddler
or traveling merchant. Such person may take out a license to peddle for
three months or six months, and pay for it proportionately in accordance
with the provisions of section sixty-three hundred and forty-nine.
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“Section 6355. If a peddler or traveling merchant sells goods, wares
or merchandise, except such as are manufactured within this state by him-
self or employer, without having obtained a peddler's license so to do,
he shall forfeit and pay for each offense the sum of fifty dollars to be re-
covered in a civil action before any justice of the peace of the county where
the offender is found. Such sum shall be paid into the treasury of the
township in which the judgment is rendered, for the use of the township
school fund, except ten per cent. thereof, which shall be paid to the in-
former.”

Under section 6347 above quoted, the auditor is authorized to issue a peddler’s
license only upon compliance with the provisions therein contained, one of which iz
that the terms of section 6349 be followed by the applicant. ‘Section 6349 authorizes
the issuance of a license to persons (first) intending to travel on foot; (second)
intending to travel on horseback or in a one-horse vehicle; (third) intending to
travel in a two-horse vehicle; (fourth) intending to travel in a boat, watercrait
or in a railroad car. It is clear in the terms of these two sections a license may
ot be issued in the absence of compliance therewith.

It appears that if a peddler or traveling merchant, sells goods, wares or
merchandise, except such as are manufactured within this state by himself or
employer, without having obtained a peddler’s license so to do, he shall forfeit
and pay for each offense the sum of fifty dollars to be recovered in a proper civil
action, so that if one attempts to peddle without a license he is liable to a fine.

At the time the above statutes were passed ordinary motor trucks were un-
known and the legislature undertook to provide so that peddlers all might be ac-
commodated with a license. It is not to be assumed that it was intended to limit
licenses to certain classes of persons; on he other hand is was evidently intended
that the descriptions given were ample to accommodate all who might wish to
peddle; for instance, if one intended to travel on muleback and peddle, he would
come within the description of one intending to travel on horseback; likewise a
two-horse vehicle might be drawn by two mules or by two oxen; or it might be
necessary to use three horses to pull a heavy wagon. A wagon drawn by three
or four horses was quite commonly in use in the hilly counties of southeastern
Ohio a quarter of a century ago, although it must be confessed that the writer
did not know many peddlers whose possessions were of such extent as that it
required a double team to transport them over even the indescribable roads of Vinton
and Jackson counties, yet I apprehend that if a peddler found it necessary to use
four horses in those days to draw his wagon, his license would not be automatically
forfeited.

It would seem that the intention was to grade the amount to be paid for a
license according to the business done. The foot man should pay $12.00, the man
on horseback or in a one-horse vehicle, $20.00, a two-horse vehicle, $28.00, railroad
car, $60.00.

Now, it must be admitted that a motor truck is neither a one-horse vehicle,
a two-horse vehicle, a boat, watercraft or a railroad car. In many respects it
resembles neither, but in some respects it resembles a vehicle and in some respects
it resembles a railroad car. It resembles a railroad car in that it is propelled by
power made available by the use of machinery. It resembles a vehicle in that it
is operated on a public-highway or cart way and may be driven with convenience
from place to place as a vehicle and business may be done at any point as con-
veniently as if it were conducted in a horse-drawn vehicle,

The common pleas court of this county, in a somewhat recent decision, held
that an automobile was, in relation to the livery business, a vehicle; for similar
reasons a motor truck may be regarded as a vehicle used on public highways.
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Without going into dectail, there would seem to be more reasons for putting
a motor truck in the class of public highway vehicles than in the class of railroad
cars; it would be classed as a railroad vehicle on account of its being propelled
by power; railroad car transportation is usually considered transporation under the
law of common carriers, while the motor truck is not yet in the class of common
carriers. It is a means of transportation more rapid than that of the ordinary
public highway vehicle and ordinarily more may be transported upon it than a two-
horse vehicle; it usually operates within limited territory, as the two-horse vehicle,
while the railroad car operates over larger areas. In oue sense there is no more reason
for placing it in the class of vehicles drawn by two horses than in the class of
vehicles drawn by one horse except as to the extent of business that may be con-
ducted with its use, .

It is a well known principle of law that the law becomes applicable to new
inventions as new inventions come into use without the same being especially
applied. It is not within the province of this department to make laws, but rather
to interpret them and to explain the statutes so as that absurd conclusions may not
be arrived at. It certainly is not intended to excuse any peddler from the payment
of license; it would hardly be fair to exact a license fee from a motor truck man as if
he were peddling in a railroad car, but there is no doubt that the state is on fair
and safe ground in exacting the same license fee from the motor truck man as from
the man who peddles in a two-horse vehicle.

While the question is indeed novel, my conclusion is that it is your duty to
collect from the motor truck peddler the same amount as from the man who peddles
in a two-horse vehicle and the license should be issued to the licensee as for a motor
truck.

Very respectfully yours,
TimorrY S. HoGAN,
Attorney General.

328.

LIABILITIES INCURRED PRIOR TO DATE OF LAPSE OF APPROPRIA-
TION MAY BE PAID AFTER SUCH DATE.

Although the proper procedure would be for the legislature to appropriate
receipts and balances for such contingency, nevertheless, the established custoin
of the auditor’'s office, and principles of propriety and justice should permit the pay-
ment of liabilities incurred prior to the date of lapse of an appropriation to be
made out of such appropriation subsequently to such date.

CoLumsues, Onio, June 17, 1913,

Hox. A. V. Doxauey, Auditor of State, Columbus, Ohio.

Dear Sik:—You have asked for my advice in reference to the issuing of
warrants for liabilities incurred prior to the date of the lapsing of the appropriation.

‘In reply thereto T beg to advise that I am informed by the cashier and secretary
of the auditor of state that it has been the practice for years past to issue warrants
in favor of such liabilities incurred prior to the date at which such appropriation
would undoubtedly lapse were liabilities not previously incurred.

While, undoubtedly, the better practice for the general assembly to follow
would be to reappropriate receipts and balances wherever any part of them were
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intended to be expended after the date at which the appropriation would otherwise
lapse, yet the general assembly doubtless in failing to reappropriate expressly acted
in the light of the then well known practice.

I think it your duty as auditor of state to issue vouchers in payment of lia-
bilities referred to. This department will call the governor’s attention to the fact
that the general assembly should be specitically advised hereafter with reference to
the necessity of reappropriating receipts and balances where it is intended the
same may be used after the two years’ period provided in the constitution. This
will prevent any confusion.

Should you decline to issue warrants under the circumstances, doubtless injury
would result to the state institutions, and no possible criticism can attach to yon
in issuing your warrants under these circumstances, because many of the boards
did not ask for reappropriations of the receipts and balances to meet liabilities of
the kind in question, for the reason that in the light of the practice theretofore
they did not deem it necessary to do so.

Very truly yours,
TimorEY S. HoGAN,
Attorney General,

344,

RAILROAD COMPANY ENGAGED IN SELLING STEAMSHIP OR RAIL-
ROAD TICKETS FOR TRANSPORTATION TO OR FROM FOREIGN
COUNTRIES WITHOUT FURNISHING BOND TO THE STATE.

There being no statutory provision therefor, a railroad company which is under
bond to another corporation is not exempted from the requirements of section 295,
General Code, providing that persons, firms or corporations which engage in selling
steamship or railroad tickets for transportation to or from a foreign country must
furnish bond to the state of Ohio.

CoLuMBus, OHIo, June 18, 1913.

How. A. V. DoNa"EY, Auditor of State, Columbus, Ohio.

Dear Sr:—Under favor of June Sth, you request the opinion of this depart-
ment as follows:

“I am enclosing herewith the following:

“Exhibit No. 1. Copy of the law governing transportation agents.

“Exhibit No. 2. Copy of notice mailed to a Mr. Blaisdell.

“Exhibit No. 3. Statement of Mr. H. E. Malone in reply to same.

“In connection with the above I desire to submit for your considera-
tion and advice the position of the railroad companies operating in Ohio
and who sell steamship tickets. None of them so far have filed bonds. Is it
necessary under the law that they should?

“We are awaiting your decision in this matter before replying to the en-
closed and similar letters, therefore, an early reply would be appreciated.”

The notice referred to by you is as follows:

“I am enclosing herewith a copy of the law governing foreign ticket
agents and transmitters of money in this state; also a blank bond.
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“I am reliably informed that you are engaged in such business, and not
finding your bond on file in this department, I have concluded that you
are not aware of the existence of this law. Now that you are, I trust that
I will experience no difficulty in having you comply with the provisions
of same.

“Kindly accept this as a notice that I will expect you to do so within
the next fifteen days.”

The statement of Mr. Malone in reply to your notice is as follows:

“Replying to your letter of May 27th, to Mr. Blaisdell, wish to ad-
vise, that we are under the impression that railroad agents under bond
are not required to take out state bond, as requested in your letter. Will
you kindly give us full information regarding same?

“All accounts in this office are handled by City Passenger Agent K. A.
Cook, who is now under bond to the Canadian Pacific Railway and Soo
line.

“We will be pleased to hear from you in connection with the above”

Sections 290 to 295 of the General Code provide as follows:

“Section 290. No person, firm or corporation shall engage in selling
steamship or railroad tickets for transportation to or from foreign coun-
tries, or in the business of receiving deposits of money for the purpose
of transmitting the same, or the equivalent thereof, to foreign countries,
until it has obtained from the auditor of state a certificate of compliance
with the provisions of the two sections next following. The certificate
shall be conspicuously displayed in the place of business of such person,
firm or corporation.

“Section 291. Such person, firm or corporation shall make, execute
and deliver a bond to the state of Ohio in the sum of five thousand dollars,
conditioned for the faithful holding and transmission of any money, or
the equivalent thereof, delivered to it for transmission to a foreign coun-
try, or conditioned for the selling of genuine and valid steamship or rail-
road tickets for transportation to or from foreign countries, or for both
if to be engaged in both of such businesses.

“Section 292. The bond shall be executed by such person, firm or cor-
poration as principal, with at least two good and sufficient sureties, who
shall be responsible and owners of real estate within the state. The bond
of a surety company may be received, if approved by the auditor of state
and filed in his office. Upon the relation of any party aggrieved, a suit to
recover on such bond may be brought in a court of competent jurisdiction,

“Section 293. The auditor of state shall keep a book to be known
as a ‘bond book’ wherein he shall place in alphabetical order all such bonds
received by him, the date of receipt, the name or names of the principals
and place or places of residence, and place or places for transacting their
business, the names of the surety upon the bond. and the name of the
office before whom the bond was executed or acknowledged. Such rec-
ord shall be open to public inspection. The auditor of state shall collect
a fee of five dollars for each bond so filed.

“Section 294. A person, firm or corporation which engages in such
business, contrary to the provisions of the second and third preceding sec-
tions, shall be fined not more than five hundred dollars or imprisoned not
more than six months, or both.

141
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“Section 295. Nothing heérein shall apply to drafts, money orders or
travelers’ checks issued by trans-Atlantic steamship companies or their
duly authorized agents or to national banks, express companies, state
banks or trust companies.”

These statutes make it necessary for any person, firm or corporation who
engages in selling steamship or railroad tickets for transportation to or from for-
eign countries to execute a bond to the state of Ohio, in the sum of five thousand
dollars.

From the statement of facts, it is clear that the company in question is en-
gaged in such business.

I am not able to find any provision in the statutes which excepts from com-
pliance with this requirement, a railroad agent under bond to his company, and
therefore, I am of the opinion that this company is obliged to furnish the bond
referred to in the above quoted statutes, or become subject to the penalty pre-
scribed by section 294 of the General Code.

Very truly yours,
TimorHY S. HOGAN,
Attorney General.

P. S. I am returning correspondence submitted with reference to the question.
T. S. H.

382

SURETY COMPANY—BONDS—EFFECT ON SALE OF A BONDSMAN’S
PROPERTY ON THE LIABILITY OF HIS BOND—CERTIFICATE OF
RENEWAL OF BOND—PLACE OF BUSINESS—SALE OF RAILROAD
AND STEAMBOAT TICKETS—PENALTY.

1. The lability of a surety company on o bond for an indefinite period may be
terminated by notice being given to the obligee, and a reasonable time must be
given so that the obligee may acquire a new bond.

2. Where a personal surety sells his property and ceases to be longer qual-
ified as a surety, the bond is not invalidated. The bond s still a binding obligation
although execution may not be made upon a judgment.

3. Where a bond is given for an indefinite period, a certificate of renewal from
the principal is unnecessary.

4, The statutes do not require a separate bond for each place of business run
by a principal engaged in selling transportation to foreign countries. One bond
may be made large enough to cover two or more places of business, or separate
bonds may be made for each place of business. The auditor is required to issue
one certificate, although he may issue more than one.

5. A person engaged in selling railroad or steamboat tickets without a license
may be prosecuted under section 2904, General Code.

6. When a bond is invalidated and no collection can be made, the party should
be notified that his certificate has been cancelled and demand its return. If he con-
tinues to transact business he may be prosecuted under section 2904, General Code.
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Corumsrs, OHro, July 12, 1913

Hox. A. V. DonanEY, Auditor of State, Columbus, Ohio.

DEeAR Sir:—Your favor of May 8, 1913, through Hon. W. E. Baker, deputy
auditor of state, is received, in which you inquire:

“l. 1 respectfully direct your attention to the enclosure marked ‘A’
You will note that under date of May 5th, the Cincinnati agent of the F.
& D. Co. of M. requests that they be relieved from responsibility on the
bond of G. P. A. P. Acting upon the advice of a member of your depart-
ment, we refused to relieve them, but suggested to Mr. P. that he sub-
stitute another bond, per carbon copies of correspondence attached to en-
closure. We do not question the soundness of the advice given us, but
would be thankful for an explanation thereof for our future guidance
in such matters, why a surety company or a personal surety cannot be re-
lieved at their request, and by what procedure can they secure relief? Also
can we compel the principal in question to substitute another bond?

“2. Recently we discovered one or two personal bonds, where one of
the sureties had previously disposed of their property and no longer qual-
ified. By disposing of their property, did they invalidate the bond? If
after the property was disposed of and before a new bond had been sub-
stituted it became necessary to sue, at whom would a suit to recover be
directed ?

“3. It has been the custom with the bond of a surety company to re-
quest the principal to certify every year that he renew the bond. It is
necessary that we do this?

“4, Some operate two places of business, a certificate being issued
for each, under one bond only. Is that permissible, or should we require
a separate bond for each place?

“5. We have names of some operating without a bond. Should we
report these to the chief of police in the locality in which they operate
or to the county prosecutor?

“6. In the event that a bond is invalidated and we are unable to col-
lect, by what procedure can we cancel the certificate so as to thoroughly
protect the state?”

The enclosure marked “A” above referred to is a written request of the surety
company to be relieved from further liability on the bond and is in words as
follows:

“We desire to be relieved from responsibility on the bond of one
G. P. A. P, operating foreign exchange business under certificate No. 272.
“Kindly advise us of your acceptance of this cancellation.”

The several questions submitted by your inquiry require a consideration of the
principles of law applicable to the parties to a surety bond such as was given in
the case submitted.

In the first instance the bond inself must be looked to in order to ascertain
its provisions, . )

The bond, omitting the signatures and acknowledgement, is in words as follows:

“Know all men by these presents:
“That we, G. P. A. P, Cincinnati, Ohio, as principal, and F. & D.
Co. of M., a corporation, Baltimore, Maryland, as surety, are hereby held
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and firmly bound unto the state of Ohio, in the just and full sum of five
thousand dollars, for the payment whereof well and truly to be made, we
bind ourselves, and each of us, said G. P. A. P. for himself, his heirs,
executors, administrators, successors and assigns, and said F. & D. Co. of
M., for itself, its successors and assigns, and each of them firmly by
these presents.

“The condition of the above obligation is such, That, whereas, the
said G. P. A. P. is engaged in the business of selling steamship or rail-
road tickets for transportation to or from foreign countries and in the
business of receiving deposits of money for the purpose of transmitting the
same, or the equivalent thereof, to foreign countries.

“Now, therefore, if the said G. P. A. P. shall {faithfully and honestly
hold and transmit any money, or the equivalent thereof, which shall be de-
livered to him for transportation to a foreign country, or if such steam-
ship or railroad tickets for transportation to or from foreign countries, so
sold or offered for sale by him shall be genuine and valid, or if he shall
faithfully and honestly perform both such obligations, if engaged in both
businesses, then this obligation shall be void, otherwise to be and remain
in full force and effect.

“Witness our hands and seals this 3rd day of October, 1911.”

This is a written bond and it is given to secure future transactions. It is a con-
tinuing security. It is not limited as to the time it shall run. The bond is a
complete obligation and does not refer to any other paper or instrument, as for
example, the application. This latter statement is important when we come to
consider the decision of the supreme court of Ohio hereinafter referred to.

The provisions of the statutes governing this bond and the business secured,
are found in sections 290 to 295, inclusive, of the General Code.

Section 290, General Code, provides:

“No person, firm or corporation shall engage in selling steamship or
railroad tickets for transportation to or from foreign countries, or in the
business of receiving deposits of money for the purpose of transmitting
the same, or the equivalent thereof, to foreign countries, until it has ob-
tained from the auditor of state a certificate of compliance with the pro-
visions of the two sections next following. The certificate shall be con-
spicuously displayed in the place of business of such person, firm or cor-
poration.”

Section 291, General Code, provides:

“Such person, firm or corporation shall make, execute and deliver
a bond to the state of Ohio in the sum of five thousand dollars, condi-
tioned for the faithful holding and transmission of any money, or the
equivalent thereof, delivered to it for transmission to a foreign country,
or conditioned for the selling of genuine and valid steamship or railroad
tickets for transportation to or from foreign countries, or both if to be
engaged in both of such businesses.”

Section 292, General Code, provides:

“The bond shall be executed by such person, firm or corporation as
principal, with at least two good and sufficient sureties. who shall be re-
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sponsible and owners of real estate within the state. The bond of a surety
company may be received, if approved, or cash may be accepted in place
of surety. The bond shall be approved by the auditor of state, and filed
in his office. Upon the relation of any party aggrieved, a suit to recover
on such bond may be brought in a court of competent jurisdiction.”

Section 293, General Code, provides:

“The auditor of state shall keep a book to be known as a ‘bond book’
wherein he shall place in alphabetical order all such bonds received by
him, the date of receipt, the name or names of the principals and place or
places of residence, and place or places for transacting their business, the
names of the surety upon the bond, and the name of the officer before
whom the bond was executed or acknowledged. Such record shall be open
to public inspection. The auditor of state shall collect a fee of five dollars
for each bond so filed.”

By virtue of these sections the person, firm or corporation that engages in the
business of selling transportation to or from foreign countries, must give a bond,
and thereupon the auditor of state is authorized to grant a certificate to such per-
son, firm or corporation that it has complied with the law governing such business.

The statutes do not prescribe the length of time for which such certificate
shall be issued. The bond required by sections 291 and 292, General Code, is to
secure the faithful holding and transmission of money to be received from time
to time in the future and to secure the validity of the foreign transportation
tickets.

First as to the right of the surety to be relieved upon notice to the obligee.
It is stated on page 75 of volume 32 of Cyc.:

“A surety bond for the fidelity and honesty of his principal, and so
for an indefinite and contingent liability and not for a sum fixed and cer-
tain to become due, may revoke and end his future liability in either of
two cases: (1) Where the guaranteed contract has no definite time to
run; and (2) where it has such definite time, but the principal has so vio-
lated it and is so in default that the creditor may safely and lawfully
terminate it on account of the breach.”

Also on page 76 of 32 Cyc. it is further said:

“If an employe is appointed to hold office at the pleasure of his em-
ployer, sureties on his bond, in the absence of any reservation on their
part, will be liable indefinitely; but if the employment is for a fixed time,
the sureties will not be liable for any default occurring after that time;
or if the principal has been employed to accomplish certain work, his sure-
ties are not liable after that work has been accomplished.”

The right to terminate an indefinite bond by notice is set forth on page 83 of
32 Cyc., as follows:

“If the consideration for the contract of a surety is executory—if
his liability is to arise or to be increased by futurc acts of the obligee or
creditor, and no time has been prescribed in the contract, the surety can
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terminate his liability by notifying the creditor or obligee that he with-
draws, remaining liable, however, for any rights the creditor or obligee
previously may have acquired; but, if the consideration for the surety’s
contract is entire, and has been executed fully, as in the case of a bond
for the payment of a sum certain, or for the performances of services,
the surety is bound indefnitely, and cannot terminate his liability by no-
tice, even though by death or insolvency of cosureties he is the only re-
sponsible party remaining; and the personal representative of a surety has
no greater right, in this respect, than the surety had. The right to termi-
nate his contract is sometimes given to a surety by statute; and of course
a surety may expressly reserve that right in his contract. Where such right
is reserved, notice by the surety cannot operate instantly, but the right
must be exercised reasonably, so as to enable the obligee to procure new
security from the principal.”

It will be observed that the foregoing rule applies to the future acts of the
obligee or creditor. In the case submitted the future acts are done by-the prin-
cipal, that is he sells the transportation and receives the money for transmission.

In construing the terms of a contract of surety, the surety has occupied a
favorite position because he is usually a volunteer and assumes the obligation
without consideration.

Surety companies give bonds as a business proposition dnd for a considera-
tion. They do not occupy the favorite position of a surety who acts without con-
sideration.

The rule is stated in.32 Cyc. at pages 306-307: -

“Generally speaking, a contract of suretyship by a surety company
is governed by the same rules as the contracts of other sureties, but some
distinctions are made by the courts in construing such contracts. The
doctrine that a surety is a favorite of the law, and that a claim against
him is strictissimi juris, does not apply where the bond or undertaking
is executed upon a consideration by a corporation organized to make such
bonds or undertakings for profit. While such corporations may call them-
selves “surety companies,” their business is in all essential particulars
that of insurers. Their contracts are usually in the terms prescribed by
themselves, and should be construed most strongly in favor of the ob-
ligee.” .

This same principle is stated by Spear, J., in case of Bryant, vs. Bonding Com-
pany, 77 Ohio State 90, on page 99 of the opinion as hereinafter quoted.

In accordance with this rule surety companies are bound by the terms of their
contract, and such contracts will he construed according to the principles of law
applicable to contracts founded on valuable consideration.

As to the right of discontinuing the bond as to future transactions, Brandt on
Suretyship and Guaranty 3rd Ed., says at section 184:

“Where no time is specified for which a continuing guaranty is to re-
main in force, it is held to be limited to'a reasonable time, and in determin-
ing what is a reasonable time, all the attendant facts and circumstances are
taken into consideration. It has already been stated that a continuing
guaranty may be revoked at any time by the guarantor. Unless the terms
of a continuing guaranty forbid it, the law writes into it a power on the
part of each guarantor to revoke it by giving notice as to liability there-
after arising.”
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At section 153 he further says as to the time when such notice become ef-
fective:

“Where the surety on the bond of a bank cashier notified one of the
directors and vice-president, that he wished no longer to be the cashier’s
surety and that he had so notified the cashier, it was held that whatever
might be the effect of such notice, it could not operate instantaneously,
for the directors must have a reasonable time to give notice to the cashier
and the other sureties, and to procure a new bond. The court say: ‘If
the effect of the notice is to be such as is now claimed on the part of the
appellant, that is, if it discharged Haight (the surety), and, in conse-
quence thereof discharged all the other sureties, the instant it was com-
municated to the bank, it might be quite embarrassing and damaging to
the bank. The cashier might be so situated that the directors could not
immediately arrest his discharge of duty or his ability to bind the bank,
and hence reasonable time at least must be given to the bank in such
case to act after receiving the notice” What is a reasonable time depends
upon the facts of each case. In one case thirty days was held too short a
time.”

The case referred to wherein thirty days was held as being too short was as
to the surety of a deputy sheriff.
In case of La Rose vs. The Logansport National Bank, 102 Ind. 332, it is held:

“A continuing contract, guaranteeing the fidelity of a bank cashier;
may be revoked by the guarantors without cause, upon proper notice, but
the right must be exercised reasonably.”

These authorities consider the right of the creditor, the obligece and the em-
ployer to be given time in which to adjust themselves to the changed conditions
which occur not because of their fault but because of the inability or failure of
the principal, the risk, to give bond or to continue a bond already given.

In the present case the state of Ohio is not concerned as to whether a par-
ticular person shall engage in the business of seiling foreign transportation. That
is the concern of the principal and it is his duty to see that a sufficient bond is
given. The state of Ohio is concerned in seeing that those who trust such person
are protected.

In case of Jeudevine vs. Rose 36 Mich. 54, it is held:

“Sureties in a bond given to secure performance by their principal
of future mercantile engagements, and in which no period of limitation
of liability is fixed, who have notified the obligees that -they will no longer
be bound for future transactions are held discharged from liability for
transactions thereafter entered upon, where no change in circumstances
by the obligees has occurred on the faith of a longer continuance of the
suretyship, and they are not prejudiced by such withdrawal.”

The court, however, say that a very slight difference in facts might require a
different opinion.

This last quoted case comes nearer the present situation than the other author-
ities above cited. There is a difference, however, which is material.

Where a bond is given to secure the payment of the purchase price of future
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sales, the notice of release is given to the person who makes the sale and he can
protect himself as to future sales.

In the present case the state has issued a certificate that a certain person is
authorized to engage in a certain business and has given a bond. The certificate
is outstanding and imports verity. The state cannot revoke or recall such certifi-
cate at will and without cause. It requires time to adjust the rights of the parties.
The state does not buy foreign transportation or deposit money with such person.
This is done by people who have no knowledge of the desire of the surety com-
pany to be relieved from further liability under its bond. It is the purpose of the
state to protect the people who deal with such person and the bond is required for
that purpose.

Before answering your specific questions it will be necessary to consider the
opinion in the case of Bryant vs. The American Bonding Company, 77 Ohio St. 90,
wherein it is held : .

“A bond procured by a state officer to be issued by a bonding com-
pany to the state guaranteeing the faithful performance of duty by such
officer, which is in terms indefinite as to duration, will, in the absence of
any stipulation to the contrary, be regarded as remaining in force during
the incumbency of such officer on his present term, and where the con-
sideration for such bond moving from the officer to the company is the
payment in advance by the officer of a special annual premium, he will be
liable to the company for such payment during the term for which the
company is liable to the state on the bond.

“But where, in a trial to recover against the officer for an annual pre-
mium, the application is introduced in evidence by the company as con-
stituting in part its right of recovery, that instrument becomes a part of
the bond, and if its language, taken in connection with that of the bond,
imports that the bond is to run indefinitely, one year at a time, providing
payment of the annual premium is made, the contract will be treated as
continuing only upon the condition of mutual assent by the parties, and
if such assent is not had, the officer will not be liable to the company in
such action.

“Because of the refusal by the officer to assent to a renewal and his
refusal to pay an annual premium, the obligation of the company un-
der the bond to the state for future conduct of the officer does not attach.”

This was an action by the surety company to recover the premium for a re-
newal of the bond. The officer had notified the company that he did not desire
a renewal of the bond. The right of the state as obligee under the bond were not
in question, but the obligation of the company to the state was considered for the
purpose of determining whether a consideration had passed from the company to
the officer as a basis for recovery of the annual premium.

The company itself introduced in evidence the application as a part of its con-
tract, although the written terms of the bond did not refer to such application or
make it a part of the bond.

Spear, J., says on pages 98 and 99:

“The question presented, therefore, is: What is the legal effect of the
bond, taken in connection with the application, each paper being an es-
sential part of the transaction between the parties? Both having been in-
troduced in evidence by the company, we are relieved of consideration
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of the query, which might otherwise arise, whether or not the applica-
tion is part of the bond, for the act of the company in basing its right of
recovery in part upon that instrument, incorporates it for all the purposes
of the case. * * * The contention of counsel in support of the judg-
ment of the circuit court is, in brief, that this being a surety bond guaran-
teeing the faithful discharge of his duties by an officer, of necessity must
be coextensive with the duration of such office. Hence, as Colonel Bryant
has been, and still remains such officer, the company is bound to the state
to make good its guaranty, and this continuing obligation implies neces-
sarily the yearly payment of the premium by the officer; otherwise the
company would be subject to loss without corresponding consideration or
benefit accruing to it. As a proposition at large, this statement will be as-
sented to, because if the contract, when properly construed, imposes a con-
tinuing liability, the duty to pay premiums would seem to follow. But the
question remains, What is the proper construction of this contract? And
first, what is the nature of the contract? Is it one simply of suretyship,
one of those known as voluntary contracts, or is it rather one of the
class issued for a money consideration and because of a pecuniary gain?
If the former, then it is one wherein the surety is regarded as a favorite
of the law, and all doubtful questions to be resolved in his favor; if the
latter, then he is regarded as an insurer, whose contract, being drawn by
the surety himself, and for a money consideration, is, if ambiguity exists
in the language, to be resolved most strongly against the surety.”

Also on pages 101 and 102 Ee further says:

“Tt will be noted that there is no definite term stated for the duration
or life of the obligation. That feature is left entirely to inference. It
therefore cannot be determined in this case, except by reference to the
application. * * * The state, under these facts, being a party to the con-
tract, reaping advantage from it, should be held to have had knowl-
edge of the entire contract, and to have accepted the indemnity subject to
any infirmities attaching to the transaction. In other words, it would take
cum onere. Then what follows? The applicant, the ‘risk,’ could not be
heard to claim that the bond would remain in force after his refusal to
pay the premium, and it is difficult to see how the beneficiary, the state,
could successfully make that claim. One thing is certain: The contract
is, as to duration, at least ambiguous.”

He further says on page 103, in making his conclusion:

“We are of opinion, therefore, that a bond of this character, indefinite
as to duration, will, standing alone, be held to remain in force during the
incumbency of the officer on his present term, and the officer will remain
liable for the payment of annual premiums so long as liability to the state
on the bond continues. But where the application has been made a part
of the bond, as in this case, and its language taken in connection with
that of the bond imports that while the bond may run indefinitely, but
one year at a time, and continued providing the annual premium is paid,
the contract should be regarded as continuing only upon the condition
of mutual assent, and if such assent is not had, the officer will not be
liable for the premiums. And, further, that in case the officer refuses to
assent to a continuance of the contract, liability for future conduct of the
officer does not attach.”

149
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It will be observed that the conclusion of the court is based upon the fact that
the application has been made a part of the bond. Whether the application has
been rightly made part of the bond as against the obligee is not determined. But
the company having introduced the application in evidence as a part of its contract,
the application was therefore considered a part of the bond for the purposes of
the case decided.

This decision, therefore, is not to be construed as changing the rule of law
that a written contract, complete in itself, cannot be modified or varied by parol
evidence or by a written instrument outside of said contract and not referred to in
the contract.

In the present case, therefore, it is not necessary for the state to look to the
application to explain the terms of the bond. Nor is the state required to take
notice that the premium is paid for one year. If the company desires the appli-
cation to be made a part of the contract, the bond, it should be so stated in the
bond. Also if the company desires to limit its liability to a definite period that also
should be stipulated in the bond. The same is true as to the payment of the pre-
mium.,

Coming now to answer your specific questions:

The bond in the present case is a continuing obligation. It is an executory
contract given to secure faithful performance of future acts. The bond is not
limited as to its duration. It will therefore run for an indefinite period.

The liability of the surety company under such a bond may be terminated upon
notice given to the obligee. Itsliability will not cease instantaneously with the giving of
the notice. A reasonable time must be given so that the state may require a new
bond, and in the event that such new bond is not given so that the certificate may
be cancelled and the rights of the persons dealing with such agent be protected.

What is a reasonable time will depend upon the circumstances of each case.
The time should be shorter where default has been made by the principal, than
where no default has been made.

Under ordinary circumstances thirty days would be considered a reasonable
time in which to secure a new bond.

The company would be liable on its bond upon all transactions made up to
the time of giving a new bond, or the cancellation of the certificate if a new bond
is not given. If a new bond is not given the certificate should be cancelled at the
_expiration of the time given to secure a new bond.

The rights which may exist as between the surety company and the principal
should be determined by them and not by the state,

In answering your third inquiry:

Under a bond such as submitted it is not necessary to require a certificate,
each year, that it has been renewed. The bond is silent as to the time it shall run
and it will continue for an indefinite period. A certificate of renewal from the
principal, if any was required, would be of little avail. The notice of renewal, if
any, should be received from the surety.

If the bond is given for a definite period, a notice of renewal would then be
~squired and this should be from the surety. If a bond limited in time is given
the certificate should be issued only for the time the bond runs.

Answering your second question :

Section 292, General Code, provides that the hond shall be executed “with at
least two good and sufficient sureties, who shall be responsible and owners of real
estate within the state.”
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This provision applies to personal bonds and not to bonds given by a surety
company. A personal bond must be signed by two good and sufficient sureties, and
each of them must be owners of real estate within the state.

This is a continuing qualification and the sureties must own real estate and be
good and sufficient sureties during the continuance of the bond, or the bond will
not be sufficient.

If the surety sells his property and he is no longer a good and sufficient
surety the principal should be required to give a new bond and upon failure to do
so within a reasonable time, his certificate should be cancelled. In such case a
reasonable time would be shorter than where a good and sufficient surety desires to
be relieved from further liability.

Where a personal surety sells his property and ceases to be longer qualified
as a surety the bond is not invalidated. The bond is still a binding obligation,
although execution may not be made upon a judgment.

Generally in case of default suit should be directed against each of the sureties
and the principal, even though one of the sureties has no property. The circum-
stances of a particular case may not make this desirable. That can be considered
when such case arises.

As to your fourth inquiry:

The statute does not require a separate bond for each place of business run
by the principal. It does require that “the certificate shall be conspicuously dis-
played in the place of business of such person, firm or corporation.”

One bond could be made to cover two places of business, but if in the opinion
of the auditor of state a bond of five thousand dollars is not sufficient to secure
the public, where a person is running two or more places of business, he could
require a bond for each place of business or require a larger single bond. The
auditor is not required to issue more than one certificate upon one bond, but he
may do so. . '

Section 293, General Code, contemplates that one bond may be made to cover
two places of business when it requires the auditor of state to place in the “bond
book” the “place or places for transacting their business.”

In your fifth inquiry you ask as to your duty when persons operate such busi-
ness without a bond and certificate.

The penalty is prescribed in section 294, General Code, as follows:

“A person, firm or corporation which engages in such business, con-
trary to the provisions of the second and third preceding sections, shall
be fined not more than five hundred dollars or imprisoned not more than
six months, or both.”

The procedure to follow in case of violations of the law will depend upon the
locality.

In cities which have a police court with jurisdiction to imprison, an affidavit
should be filed therein and the facts presented to the police prosecutor.

In other places, the facts should be submitted to the prosecuting attorney for
presentation to the grand jury, or an affidavit could be filed before a justice of the
peace or mayor and a preliminary hearing had.

In your sixth inquiry you state:

“In the event that a bond is invalidated and we are unable to col-
lect, by what procedure can we cancel the certificate so as to thoroughly
protect the state?”
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The simplest process and probably the most effective would be to notify the
person that his certificate has been cancelled and demand its return. If he continues
to transact business after such notice has been given him, prosecution should be
entered under section 294, General Code.

The return of the certificate might be enforced, if this is deemed desirable, in
a court of equity.

Respectfuily,
TimoTrHY S. HoGaN,
Attorney General.

439.

AN OFFICIAL WHOSE SALARY IS PRESCRIBED UNDER SECTION 2259,
GENERAL CODE, MAY RECEIVE ADDITIONAL COMPENSATION
FROM STATE INSTITUTION FOR SERVICES RENDERED, PRO-
VIDED THE RENDERING OF SUCH SERVICES DOES NOT CON-
FLICT WITH HIS OFFICIAL DUTY.

An officer whose salary is prescribed by section 2259, General Code, may re-
ceive further compensation for services rendered an institution of the state at such
times as do not conflict with his official duties, and when the work is not required
to be done as a part of his official duty, but is done in an individual capacity.

CorLumsus, OnIo, August 8, 1913.

Hon. A. V. DoNAHEY, Auditor of State. Columbus, Ohio.
Dear Sir:—I have your letter of August 6, 1913, in which you ask:

“Ist. May an official whose salary is prescribed under section 2251
of the General Code receive further compensation for services rendered
an institution of the state, and paid from the state treasury?

“2nd. May a person drawing an annual salary as provided by sections
2249 and 2253 of the General Code, receive from the state treasury further
compensation for services rendered other state departments? In this con-
nection I would also respectfully refer you to section 2259 of the General
Code.”

In reply thereto I desire to advise you that your first question was asked in
slightly different form by Hon. W. O. Thompson, and on January 8, 1908, Hon.
Wade H. Ellis, the then attorney general of Ohio, rendered an opinion in which he
construed section 2 of the act of April 2, 1906, 98 O. L., 368, which then read as
follows :

“Provided, further, that no fees whatever, in addition to the above
salaries, shall be allowed to such officers; and provided, further, that no
additional remuneration whatever shall be given any such officer under any
other title than the title by which such officer was elected or duly appointed.
The salaries herein provided for shall be in full compensation for any and
all services rendered by said officers and employes, payment for which is
made from the state treasury.”
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and which finds its way into the General Code as section 2259, to which you refer
(section 1, Page and Adams, section 2259) “History,” R. S. 1284-d: 98 v. 368,
section 2.

Mr. Ellis there held:

“There is nothing in this act to prevent an officer named therein from
teaching in the university at such times as do not conflict with the proper
performance of his official duties. Since the statute refers to services re-
quired by law or rendered by such officers in their official capacity, and
since such teaching is not so required and is done in an individual capacity,
compensation may be made to persons holding the offices named in this
act for services as instructors in the university.”

Attorney General Denman, in an opinion given to Hon. E. O. Randell on
January 5, 1909, construed the same section as not prohibiting his receiving com-
pensation as secretary of the Ohio archeological society while serving and being
paid as reporter for the supreme court.

In answer to Mr. Randall T have given out an opinion confirmatory of and fol-
lowing the opinions of my predecessors, of which 1 enclose you a copy.

Yours very truly,
TimorHY S. HoGaN,
Attorney General.

514,

SALARIES AND DUTIES OF OFFICIALS AND EMPLOYES OF SOLDIERS’
AND SAILORS ORPHAN HOME—LAWS REGULATING CONTROL
OF THE SOLDIERS’ AND SAILORS’ ORPHAN HOME ARE RATHER
UNCERTAIN AND AMBIGUOUS IN MANY INSTANCES.

The answers to the ten submitted questions in the following opinion contain
the rules regulating employment and compensation in the soldiers’ and sailors
orphan home.

CoLumsus, OHIo, Septembe;' 19, 1913,

Hox. A. V. Do~NaHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—In your letter of September 15, 1913, you propound the following
ten questions, relating to the soldiers’ and sailors’ orphan home:

“l. Please designate the officers whose salaries must be approved by
the governor under the provisions of section 1842, General Code, as it
appears in the 1912 edition.

“2. Who should appoint and discharge the employes?

“3. Who should fix the compensation of employes?

“4  Are the teachers referred to in section 1936 governcd by the com-
pensation fixed for ‘school teachers’ in section 1946, General Code?

“To explain the fourth question: Industrial departments have been
established as follows: house keeping, cooking, haking, sewing, tailoring,
laundrying, shoemaking, carpentering, printing, painting, tinning, plumbing,
butchering, blacksmithing, nursing. farming and gardening, stationary
engineering, electrical engineering and machinist.



154 AUDITOR OF STATE

“Trained persons have been placed in charge of all these departments.
Said departments do all the work necessary for the institution while in-
structing the children in the various avocations, and the fourth question
pertains to their compensation.

“S. May seamstresses and tailoresses, who act as instructors, receive
the pay of teachers or must they be confined to the pay particularly
designated for them in section 1946, General Code?

“6. Should the board of trustees purchase all the supplies needed for
the institution from the Ohio board of administration, or only such articles
as are manufactured by the institutions under its control?

“7. Do the salaries fixed by section 1946, General Code, include board,
room and laundry for any one except the physician?

“8. Does the compensation of the military instructor come under the
provisions of Section 1496, General Code, as fixed therein for school
teachers?

“9. Is the compensation fixed in section 1946, General Code, to be
taken as a basis for fixing the compensation of other employes not therein
designated? .

“10. What is the status of the superintendent of instruction mentioned
in section 1946, General Code, that is, does his authority extend to the in-
dustrial schools as well as the elementary and high schools?”

Some of these questions cannot be answered by reference to the statutes, as
they are not provided for or referred to therein.

The law relating to this institution is uncertain and ambiguous in many in-
stances. You refer me to sections 1840, 1844 and 2256 of the General Code, edition
of 1910.

Sections 1840 and 2256, aforesaid, were repealed in 102 O. L., page 223, and said
section 1844, now constitutes section 1844 of the General Code of 1912,

Chapter 6 title 5, division 2, being sections 1931 to 1946-2, General Code, in-
clusive, contained the law applicable to this institution until section 1931-1 was
enacted, as found in 103 O. L., 159. This section was enacted as a compromise,
between the advocates and opponents of placing this particular home under the
control of the board of administration, along with the other state institutions.
This act provides for a board of five trustees to have charge and control of. said
home. The important provision of the new act is as follows:

“Such board shall govern, conduct and care for such home, the
property thereof and the inmates therein as provided in the laws govern-
ing ‘the Ohio board of administration’ so far as the provisions are not
inapplicable and are not inconsistent with the provisions of the laws
governing such home.”

This indefinite and unsatisfactory provision at once incorporates intp the
orphans’ home law all provisions of the board or administration act, which “are
not tnapplicable” and “not inconsistent” with the laws governing said home.

This home is not under the control of the board of administration. Yet in-
stead of providing in clear, explicit language, the manner of conducting, controlling
and managing it, the legislature has driven us to search the law pertaining to the
board of administration; and by comparison, adoption, and other means, to form-
ulate a set of rules which are not inapplicable or inconsistent.

The board of administration act covers fifteen pages of the statutes, from
section 1832 to 1871-1, General Code, inclusive. In the light of all the laws on the.
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subject, I will take up your questions in their order and give you the benefit of
my best judgment under the perplexing circumstances.

I. In my opinion the superintendent, steward, matron, clerk and physicians,
are officers whose salaries are to be approved by the governor. The others are
employes whose salaries are fixed as hereafter set forth.

2. The superintendent appoints and discharges the employes, under section
1842, General Code; and the trustees may, in writing, order the discharge of any
employes. Under section 1935, General Code, the board of trustees on the nomina-
tion of the superintendent, appoint the clerk. This is why 1 have called him an
officer in answer to your first question. The superintendent employs and dis-
charges teachers under section 1936, General Code.

3. Under the provisions of section 1842, General Code, the board of trustees
of the institution fixes the salaries and wages of all employes, subject to those
specifically fixed by section 1946, General Code,

4. Your fourth question presents some complications. I am of opinion that
the words “school teachers” as used in section 1946 have reference to those who
teach the same, or similar branches of education, as are taught in the public schools
of the state. I also think that those who instruct in the twenty callings and oc-
cupations named by you in your explanation to query 4 fairly fall within the
title of “school teachers” as those words are commonly used and understood, and
applied at said institution. The departments mentioned in section 1936 are called

“schools;” and the employes are called “teachers.”

These instructors and heads of these departments give instruction and train-
ing in these trades, occupations and callings and each of them can be called a
“school teacher.” Therefore, the instructors or teachers referred to in section
1936 are governed by the compensation mentioned in section 1946.

5 Until further legislation or rules are adopted by the board of trustees of said
home, seamstresses and tailoresses cannot receive school teachers’ wages.

6. The trustees of this home are only required to purchase such supplies from
the Ohio board of administration as are manufactured by the state institutions
under its control. The latter board is not a dealer in any commodities other than
those so, as aforesaid, manufactured or produced.

7. Section 1844, General Code, says: “Superintendents, stewards and matrons
shall reside in the institution with which they are connected, and devote their
entire time to its interests.” Section 1946, General Code, says the same of the
physician. From the very nature of his employment, the clerk, appointed under
section 1935, must be at the institution at all times. Therefore, I am of the opinion
that the superintendent, matrons, steward, clerk and physician, all being officers of
the institution are entitled to board, room and laundry at the institution. I am
unable to find any provision of law that entitles teachers, instructors or other
employes (other than the above named officers), to enjoy the privileges you speak
of at the expense of the state.

8. The military instructor is in no sense a school teacher, and his compensa-
tion is not fixed in section 1946.

9. The compensation fixed in section 1946, cannot be taken as a basis for fixing
compensation of other employes not therein designated. Said statute in the be-
ginning says: ‘“the compensation of the officers and employes herein named shall
be as follows:” So it applies to none others.

10. The words “superintendent of instruction” as used in section 1946, General
Code are broad enough to include and extend to all the schools of the institution,
industrial, elementary and high. Therefore his jurisdiction covers them all.

Yours very truly,
TimorrY S. Hogan,
Attorney General.
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551,

IN THE CONSTRUCTION OF PUBLIC BUILDINGS THE BOARD OF AD-
MINISTRATION MUST LIMIT ITSELF TO THE AMOUNT OF THE
APPROPRIATION, AND THE MONEY MUST BE SPENT FOR THE
PURPOSE FOR WHICH IT WAS APPROPRIATED. .

1. If the legislature appropriates a specific amount for the erection of a build-
ing at a state institution the board of administration must limit itself to the ex-
penditure of the sum specifically appropriated, and the money must be used for the
purpose for which it is appropriated.

2. The language in the appropriation act under the Ohio board of administra-
tion exempts it from the provisions of section 2314, General Code, but does not
nullify the section. By the provision of house bill No. 616 found in 102 O. L. 408,
the exception of the Ohio penitentiory from the provisions of section 2314 shall
apply to the institution for the feeble minded. This provision does not amend
section 2314, General Code. .

CorumBus, OHIo, October 13, 1913.

Hown. A. V. DonaHey, Auditor of State, Columbus, Ohio.
DEar Sir:—Under date of October 9, 1913, you ask:

“l. May the Ohio board of administration erect, alter, or improve a
state institutional building, the cost of which exceeds $3,000.00, other than
in accordance with the provisions of sections 2314 et seq., of the General
Code? (See sections 1838 and 1839, General Code, also section 1858.)

“2. May the board of administration legally expend a greater amount
of money for any purpose than the legislature specifically appropriates for
said purpose?

“Example: An appropriation of $22,000.00 is made for the erection
of a laundry and industrial building; may the board spend more than this
amount and pay the excess out of the appropriation for ordinary repairs
and improvements?”

Under date of October 10, 1913, you inquire:

“l. Does the language in the appropriation act under ‘Ohio board of
administration’ nullify the provisions of section 2314, General Code, so
far as the appropriation for ordinary repairs and improvements is con-
cerned?

“2. Does the language in the appropriation act under ‘the institution
for feeble minded’ amend section 2314 (see O. L. 102, page 408), and if
not, how does it affect the $10,000.00 appropriation which it immediately
follows?”

First. Section 1838, General Code, provides that:

“The board, in addition to the powers expressly conferred, shall have
all power and authority necessary for the full and efficient exercise of the
executive, administrative and fiscal supervision over all said institutions.”
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Section 1839, General Code reads thus:

“The board on its organization shall succeed to and be vested with the
title and all rights of the present boards of trustees, boards of managers,
and commissions of and for said several institutions in and to land, money
or other property, real and personal, held for the benefit of their re-
spective institutions, or for other public use, without further process of law,
but in trust for the state of Ohio. Said several board of trustees, boards
of managers, and commissions now charged with duties respecting the in-
stitutions above named shall on and after August 15, 1911, have no further
legal existence and the board is hereby authorized and directed to assume
and continue, as successor thereof, the construction, control and manage-
ment of said institutions, subject to the provisions of this act.”

Section 1858, General Code, authorizes the board to detail temporarily from a
correctional or penal institution any inmates under its control, to perform specified
labor.

In answering this question regard must be had to the manner in which the ap-
propriation of funds to the Ohio board of administration has been made. In the
absence of any exception in such appropriation act, sections 2314 et seq., of the
General Code, obtain and govern the erection, alteration and improvement of
state institutional buildings, the cost of which work exceeds $3,000.00. You will
note, however, that this section, last cited, does not govern the erection, altera-
tion or improvement of the penitentiary. This statute is very clear and I assume
that you do not desire any construction thereof, but merely wish to know whether
it is applicable to a state of facts suggested by your question.

Section 1838 does not have any effect upon section 2314, as it is merely designed
to confer certain powers upon the board of administration in order to enable that
body fully and efficiently to supervise said institutions.

Second. Article 2, section 22 of the constitution of Ohio provides that no
money shall be drawn from the treasury except in pursuance of a specific appro-
priation made by law, no appropriation to be for a longer period than two years.

If the legislature appropriates a specific amount for the erection of a building,
the board of administration must, in the erection of such building, limit itself to
the expenditure of the sum specifically appropriated. When the legislature, by an
appropriation act, specifically sets apart a certain sum of money for a designated
purpose, it excludes the idea that this expenditure is to be made for an ordinary
repair or improvement, because if the work to be done were that of ordinary repairs
and improvements, the act would not have appropriated the money for a special
purpose, but would have included it within the appropriation for ordinary repairs
and improvements without concrete designation.

The expression of one purpose effectually excludes the idea of any other
purpose. If this were not true there would be no reason for designating a specific
amount for a particular object. Besides this, the expenditure of additional money
is not consonant with the letter and spirit of sections 2314 et seq., which require
estimates of the cost of the doing of the work and the approval thereof by the
governor, auditor of state and secretary of state, the statutes just referred to having
for their object the keeping of the cost of buildings,etc., within a specified and
definite amount. Strict adherence to these statutes will completely obviate any
possibility of expenditures exceeding an appropriation, as the board knows
exactly what it will have to expend for a certain purpose, and, with this in mind,
can and should see that the estimates do not exceed this sum. If the bids excead
the estimates they may be rejected, and the plans so altered as to bring the expend-
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iture within the amount set apart for the purpose for which such money is to be
used.

Under section 2313-2 (103 O. L. 445) it is expressly provided that no board
shall have authority to create any deficiency or incur any indebtedness except as
provided by sections 2312, 2313, 2313-1, consequently, the board of administration
cannot create a deficiency by making an expenditure for a specific purpose in an
amount in excess of the sum appropriated for that purpose, unless the exceptional
sections just referred to permit this to be done. These sections provide for the
creation of an emergency board; and section 2313, General Code, provides:

“In case of any deficiency in any of the appropriations for the expenses
of an institution, department or commission of the state for any
biennial period, which may lawfully and by any unforeseen emergency
happen when the.general assembly is not in session, the trustees, managers,
directors or superintendent of such institution, or the officers of such
department or commission, may make. application to the board for authority
to create obligations within the scope of the purpose for which such ap-
propriations were made. Such applicant shalt fully set forth to the secre-
tary in writing the facts in connection with the case. As soon as can
be done conveniently, the secretary shall arrange for a meeting of the
board, and shall notify the applicant of the time and place of the meeting,
and request his presence. No authority shall be granted with the ap-
proval of less than four members of the board, who shall sign it.”

The language last quoted only authorizes the creation of obligations for the
expenses of an institution, which may lawfully and by any unforeseen emergency
happen. I think that the finding of the emergency board as to what is an “unfore-
seen emergency’ would be conclusive; but it is impossible for me to conceive how
the expenditure in excess of an appropriation for the erection of a building could
be any such unforeseen emergency. The board knows what it has to expend for the
erection of the building, and by expending this amount for the partial construc-
tion of the building most assuredly cannot call for a further expenditure on the
ground that an.unforeseen emergency arises for the completion of the building.
If the board follows the provisions of sections 2314 et seq., it can foresee whether
the building may be finished for the amount specified, and it should see that a
contract for the completion of the work does not call for a greater expenditure
than the amount set aside for that purpose. The emergency board is to deal with
these cases wherein some unanticipated event necessitates the expenditure of money,
by creating a deficiency in an appropriation for the expenses of an institution, de-
partment or commission, when the legislature is not in session.

An inspection of section 2323 of the General Code adds force to the foregoing
argument. This statute reads as follows:

“No contract shall be made for labor or materials at a price in excess
of the entire estimate thereof. The entire contract or contracts, including
estimates of expenses for architects and otherwise, shall not exceed in the
aggregate the amount authorized by law for such institution, building or
improventent, addition thereto or alteration thereof.”

This indicates, not only that no unforeseen emergency would occur in the case
suggested by you but also that the deficiency was not lawfully created.

Answering your question submitted in your second letter, I would say:

1. In house bill No. 590, making general appropriations to the various depart-
ments, the following language appears in the Ohio board of administration ap-
propriation :
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“Ordinary repairs and improvements; balance and * * * $326,000.00.
Expenditures from the appropriation for ordinary repairs and improve-
ments to be exempt from section 2314 of the General Code of Ohio * * *.”

I think that under the language last quoted the expenditures for ordinary
repairs and improvements form a temporary exception to the provisions of section
2314 of the General Code. This appropriation act, however, does not nullify the
provisions of the general statute just cited, but merely holds it in abeyance during
the life of the appropriation act, which is two years.

2. In the appropriation made for the “institution for feeble minded” in house
bill No. 616 (102 O. L. 408) it is provided that the exception of the Ohio peni-
tentiary from the provisions of section 2314 of the General Code shall be extended
to the institution for feeble minded. This language does not amend section 2314,
because it is a sound and fundamental rule of statutory construction that any
special provisions in a temporary appropriation act must be restricted in their
operation to the subject-matter of the act and may not be treated as permanent
regulations unless there is a clearly expressed intention so to make them. Here
there is no such intent and the exception expires with the appropriation act. (2
Lewis Sutherland Statutory Construction p. 663.)

This provision does, however, except all appropriations made for the institu-
tion for feeble minded from the provisions of section 2314 of the General Code
of Ohio, and, consequently in the expenditure of the money therein appropriated for
this institution the board of administration need not comply with the provisions of
section 2314.

Trusting that I have fully answered your questions, I am,

Yours very truly,
TimorrY S. Hocan,
Attorney General.

566.

THE AUDITOR OF STATE MAY NOT CHARGE BACK AGAINST STATE
INSTITUTIONS EXPENSES OF EXAMINATION MADE BY EX-
AMINERS FROM THE AUDITOR’S DEPARTMENT.

There is no statutory authority for the auditor of state to charge back against
state institutions the cost of examinations made by examiners from the auditor of
state’s office, as is done in the examination of taxing districts. Section 288 General
Code refers to taxing districts, and no state institution can be considered a taxing
district.

Corumsus, OHIo, October 18, 1913.

Hox. A, V. Doxaney, Auditor of State, Columbus, Olhio.

Dear Sir:—Under date of September 25th you submitted for my consideration
the following:

“Attached you will find a statement directed to the emergency board
of Ohio, and T trust you will, at your earliest convenience, answer the fol-
lowing questions:

“First. Would the evidence hereto attached constitute an emergency
under the recent emergency act, page 445 volume 103 Sessions Laws?

“Second. Taking into consideration sections 271 to 273-4, General Code,
and sections 274,277, 279, 284, 287 and especially note 288, General Code.
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“Would it be proper for the auditor of state to render a bill to in-
stitutions and departments of the state for actual expenses of the examiners
making the audit of such department or institution, the examiners’ ex-
penses, of course, to be paid first from the public audit fund, and when paid
by the department or institution, credited back to the public audit expense
fund, as is done in other political subdivisions of the state?

“Many institutions and universities now do this, pay for their examina-
tions from their funds. If this could be generally done in the state, it would
be fair to all departments, and would not necessitate a direct appropriation
for the departmental examiners of the state. Emergencies would not
arise under this system, but what could be met, and the law could, at all
times, be complied with by this department.”

The state emergency board has since granted you the amount that you desired
and, therefore, I do not undertake to pass upon the question as to whether the
evidence attached to your inquiry would constitute an emergency, under the recent
emergency act 103 O. L. 445.

Section 274, General Code, as amended 103 O. L. 246, provided as follows:

“There shall be a bureau of inspection and supervision of public offices
in the department of auditor of state which shall have power as herein-
after provided in sections two hundred and seventy-five to two hundred
and eighty-nine, inclusive, to inspect and supervise the accounts and re-
ports of all state officers, including every state educational, benevolent,
penal and reformatory institution, public institution and the offices of
each taxing district or public institution in the state of Ohio. Said bureau shall
have the power to examine the accounts of every private institution, asso-
ciation, board or corporation receiving public money for its use and purpose,
and may require of them annual reports in such form as it may prescribe.
The expense of such examinations shall be borne by the taxing district pro-
viding such public money. By virtue of his office the auditor of state
shall be the chief inspector and supervisor of public offices, and as such
appoint not exceeding three deputy inspectors and supervisors, and a clerk.
No more than two deputy inspectors and supervisors shall belong to the
same political party.”

Section 288, General Code, to which you call my special atttention provides as
follows:

“The expenses of the inspection and auditing of the public accounts
and reports of a taxing district shall be borne by the districts, and the
auditor of state shall certify the amount of such expenses to the auditor
of the county in which the district is situated. The county auditor shall
forthwith issue his warrant in favor of the auditor of state on the county
treasurer, who shall pay it from the general fund of the county, and the
county auditor shall charge the amount so paid to the taxing district at
the next semi-annual settlement. Moneys so received by the auditor of
state shall be paid into the state treasury to the credit of the public audit
expense fund.”

In your inquiry you request my opinion as to whether or not your department
can render a bill to institutions and departments of the state for actual expenses
of examiners in making the audit. Section 274, General Code, as amended, pro-
vides in part that “expenses of such examinations shall be borne by the taxing district
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provided such public money,” but as I construe said sentence so used in said act
it refers to the sentence just preceding it relative to the right of the bureau to
examine public institutions, etc., receiving public money for its uses and purposes,
but even if this were not so I assume that the institutions to which you refer are
those which receive appropriations from the legislature.

Unless the two sections above quoted give the authority for your department
to charge back against a particular institution the cost and expense of examina-
tions made by your examiners there is no authority for you to make such a charge,
and from a careful consideration of said sections I cannot find any such authority.
The only authority to charge back is that found in section 288, General Code, which
refers to the expense of inspection and auditing of public accounts and reports of a
taxing district and no institution or university can be considered as a taxing district.

Very truly yours, ¢
TimorHY S. HoGAN,
Attorney General,

568.

THE STATE ARMORY BOARD IS NOT REQUIRED TO COMPLY WITH
SECTIONS 2314, ETC,, GENERAL CODE—DEEDS FOR ARMORY SITES
SHOULD BE FILED WITH THE AUDITOR OF STATE AFTER BEING
PROPERLY RECORDED.

1. Sections 23i4, 2315, 2320 and 2326, General Code, do not apply to the state
armory board, and the state armory board is not required to comply with them.

2. Dceds for armory sites should be filed with the auditor of state after they
have been properly recorded in the countics wherein property is located as provided
by section 267, General Code.

CoLuMmBus, OHio, October 18, 1913,

Hox~. A. V. DoNaAHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—I acknowledge the receipt of your letter of July 17th, which reads
in part as follows:

“Sections 5255-5258 of the General Code provide that the state armory
board shall prepare plans, specifications, etc.

“Should not the state armory board comply with sections 2314, 2315,
2320 and 2326 of the General Code?

“Should the state armory board file with the auditor of state deeds
for armory sites?”

Sections 5255-5258 are special statutes relating solely to the construction of
armories, and sections 2314 et seq., are a part of the general statutes governing the
subject of “erection, alteration or improvement of a state institution or building,
except the penitentiary.”

Without quoting from these statutes, it is sufficient to say that the sections of
the general statutes you mention contain provisions upon matters not included in
the armory statutes, and you wish to be advised whether the armory board must
comply with those sections of the general statutes.

6—A. G.
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According to a well established principle of statutory construction, a special
statute is to be read and construed as an exception to a general statute.

There was no authority for the erection of armories by the state until the pas-
sage of the act of 1909, (100 O. L., p. 25).

The first paragraph of section 3 of said act, provides:

“When the state armory board deems it to the best interests of the
state and advisable to erect an armory for any of the organizations of the
national guard, it shall cause plans, specifications and estimates to be
prepared for an armory at the place it has so directed, and proceed to
erect such armory as hereinafter provided in this act.”

The foregoing appears in the General Code as section 5257, the only change
being to substitute the word “chapter” for the word “act,” found in said section three.

From this provision, it is clearly manifest that the legislature intended the pro-
cedure for building armories, as outlined by the statutes on that subject, to be
exclusive.

If it were the intention that the general statutes should apply in a case where
no specific provision was made in the armory statutes, the legislature doubtless
would have inserted in the latter a provision to that effect.

I am therefore of the opinion, in answer to your first question, that sections
2314 etc., do not apply to armories and that the state armory board is not obliged
to follow the same.

Section 267 of the General Code, provides:

“The evidence of title of lands other than public lands, belonging to
or hereafter acquired by the state shall be recorded in the office of the
recorder of the counties in which they are situated, and when so re-
corded such evidence of title shall be deposited with the auditor of state
and kept in his office. He shall make an abstract of the title of all
lands acquired by the state in a book prepared for that purpose and open for
inspection by all persons interested.”

Section 5256, General Code, provides:

“The board may receive gifts or donations of land, money or other
property for the purpose of aiding in the purchase, building, furnishing
or maintaining of an armory building. All lands so acquired shall be
deeded to the state of Ohio, and all property received under the provisions
of this section from any source, shall become the property of the state.”

Tt will be observed that under section 267, the evidence of title of lands be-
longing to the state or hereafter acquired by it, except public lands, shall be re-
corded in the office of the county recorder of the counties in which they are
sitnated, and when recorded, deposited and kept in the office of the auditor of state.
While land acquired by the state for armory sites is in a sense public land, it
cannot be regarded as such public land, the evidence of title whereof would not
have to be recorded and deposited in the office of the auditor of state. The public
lands coming within the exception, are lands ceded to the state by the United
States government for school purposes, canal lands and the like.

I am clearly of the opinion, in answer to your second question, that deeds
for armory sites should be filed with your department after they have been duly
recorded as required by section 267, supra.

Very truly yours,
Timoray S. Hocaw,
Attorney General.
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585.

THE STATE MEDICAL BOARD HAS NO AUTHORITY TO PASS A
RESOLUTION AUTHORIZING PAYMENT TO THEMSELVES of 50
CENTS EACH FOR GRADING EXAMINATION PAPERS—VOUCHERS
THAT HAVE BEEN PAID UNDER A RESOLUTION OF THIS KIND
CANNOT BE CHANGED, BUT THE PRACTICE SHOULD BE DISCON-
TINUED.

1. Under the provisions of section 1264, General Code, the state medical board
is not authorized to pass a resolution authorizing the payment to themselves of 50
cents each for grading examination papers.

2. Members of the state medical board should not be required to pay back
fees which they received under the former auditor.of state, but the honoring cof
such vouchers for such fees should be discontinued.

Corumsus, Orio, October 23, 1913.

Hon. A. V. DoxaHEY, Auditor of State, Columbus, Ohio.

DEeAR Sir:—I1 desire to acknowledge the receipt of your letter of inquiry of
the date of August 6, 1913, wherein you inquire in regard to the state medical board
as follows:

“1st. Under the provisions of section 1264, General Code, is it legal
for the board to pass a resolution authorizing the payment to themselves
of 50 cents each for grading examination papers?

“2nd. If the passage of such a resolution is illegal, could the several
vouchers on file in this department be corrected to show per diem in-
stcad of fees charged for grading papers; excess fees over the per diem
to be paid back into the treasury?

“The former state auditor permitted a charge of 50 cents per paper
for grading examination papers in lieu of per diem.”

In reply thereto I desire to say that section 1264 of the General Code pro-
vides as follows:

“Each member of the state medical board shall receive ten dollars
for each day employed in the discharge of his official duties and his neces-
sary expenses so incurred.”

Under the provisions of said section, the state medical board would not have
authority to pass a resolution, authorizing payment to themselves of 50 cents each
for grading examination papers, for the reason that said section provides that
members of the said board shall receive $10.00 for each day employed in the dis-
charge of their official duties and their necessary expenses so incurred. The pay-
ment to themselves of 50 cents each for grading examination papers could not be
considered as coming within the term “necessary expenses.”” Such fee, therefore,
not being “necessary expenses,” could not legally be paid to the members of said
board and the section in question specifically limits them to $10.00 a day for their
services in the discharge of their official duties, and does not provide for the
payment of 50 cents each for grading examination papers.

In answer to your second question, I desire to say that there is no legal authority
which gives you the right to correct vouchers on file in your department in order
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that said voucher may show per diem instead of the fees, charged for grading
papers. I take it from the wording of your inquiry that the said excess fees over
and above the per diem, which were charged for the grading of papers, were so
charged because of the policy of the former administration of the state auditor’s
department in permitting the same. This being the case, it is my opinion that the
members of the state medical board ought not to be required to pay back the fees
which they received under the former auditor of state, but the honoring of such
vouchers for said fees should be discontinued.
Yours very truly,
TimorrY S. HoGaN,
Attorney General.

628.

THE AUDITOR OF STATE HAS POWER TO EXAMINE TITLE GUAR-
ANTEE AND TRUST COMPANIES—THE SUPERINTENDENT OF
BANKS HAS POWER TO EXAMINE SAFETY DEPOSIT AND TRUST
COMPANIES—THE REPORTS OF THESE COMPANIES ARE TO BE
MADE RESPECTIVELY TO THE AUDITOR OF STATE'S OFFICE
AND TO THE SUPERINTENDENT OF BANKS—THE EXPENSE OF
SUCH EXAMINATION BY THE AUDITOR’S DEPARTMENT MAY BE
PAID OUT OF THE CONTINGENT FUND OR OUT OF FUNDS CRE-
ATED BY THE APPROPRIATION FOR THE AUDITOR OF STATE
AND HIS OFFICE.

The superintendent of banks has no power with reference to the examination
of title guarantee and trust companies. The auditor of state has power to examine
such companies, and the reports of such companies should be made to the auditor
of state. Safety deposit and trust companies should make their reports to the
superintendent of banks, who has the power to examine such companies. The pay-
ment for expenses of such examinations by the auditor of state may be made out
of the fund created by the appropriation for the auditor of state and his office staff
for the conduct of the office, or out of the fund appropriated for contingent ex-
penses of the office.

CorLumBus, OHio, December 1, 1913.

Hon. A. V. DoNAREY, Auditor of State, Columbus, Ohio.

DeArR Sir:—Under date of June 12, 1913, you requested opinion of me as
follows:

“1. Has the auditor of state authority to at any time order an ex-
amination of the business of any safe deposit and trust company of Ohio?

“2. Does the act creating the superintendent of banks, passed in 1908
sections 79 and 91, and the last paragraph of section 119, pages 287, 288
and 296, (99 O. L.), abrogate by implication the authority conferred on the
auditor by the law passed in 1886 and found in section 9835 of the Gen-
eral Code? .

“3. Are such companies required to make annual reports to the audi-
tor (section 9834, General Code), in addition to the regular reports re-
quired to be made to the superintendent of banks?
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“4, The superintendent of banks does not make regular examination
of title guarantee and trust companies and no examinations of such com-
panies have been made by the auditor of state for a dozen of years. If
the auditor has no authority to make examinations of state deposit and
trust companies how under section 9856 of the General Code can he have
authority to make examinations of title guarantee and trust companies?

“5. If the auditor has no such authority, is it the duty of the superin-
tendent of banks to regularly examine title guarantee and trust companies?

“6. If the auditor of state is authorized to examine guarantee title

and trust companies by whom should the expense of such examination be
paid?” :

Section 9834 and 9835, General Code, making provision respectively as to re-
ports by safe deposit and trust companies and their examination by the auditor
of state, were originally enacted in 1882 (79 O. L. 101, 103) and are as follows:

“Sec. 9834. Within six months after the incorporation of such com-
pany, its trustees must notify the auditor of state of the date of the or-
ganization. Within ten days after the annual meeting thereof in each year,
under oath, such trustee shall make a complete statement of the condition
of the company, in which they shall specify the different kinds of its labii-
ities and assets, stating the amount of each kind, which statement shall be
filed with the auditor of state, and published in his annual report. The
trustees also shall publish it in a newspaper of general circulation in the
county in which the principal office of the company is located.

“Section 9835. Such auditor, at any time, through an expert appointed
by him, may make a full examination of the affairs and condition of every
such company.”

Section 9856, General Code, covering the same subject-matters with reference
to title guarantee and trust companies was originally enacted in 1902, and is as
follows:

“Title guarantee and trust companies shall make such reports to the
auditor of state as are required of safe deposit and trust companies and be
subject to like examinations and penalties.”

In 1908 the legislature passed the Thomas act, a comprehensive act relating to
the organization of banking companies including safe deposit and trust companies
and providing for inspection and supervision thereof by a superintendent of banks,
the office of which was created by the act (99 O. L. 269-296).

Section 79 of the act just noted was carried into the General Code as section 711,
which reads as follows:

“The superintendent of banks shall execute the laws in relation to
banking companies, savings banks, savings societies, societies for savings,
savings and loan associations, savings and trust companies, safe deposit
and trust companies and every other corporation or association having
the power to receive, and receiving money on deposit, chartered or incor-
porated under the laws of this state. Nothing in this chapter shall apply to
building and loan associations.”

Sections 720 and 721, being parts of the same act, provide for examinations by
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the superintendent of banks of any of such banking companies on the request of
such company, its directors or stockholders, and section 730 makes provision for
the examination of any such company by the superintendent of banks when he has
reason to believe that the capital has been impaired, while section 724, General
Code, provides as follows:

“At least twice each year, and also when requested by the board of di-
rectors or trustees thereof, the superintendent of banks or an examiner ap-
pointed for that purpose shall thoroughly examine the cash, bills, col-
laterals or securities, books of account and affairs of each bank, savings
bank, safe deposit and trust company, savings and loan society or asso-
ciation incorporated under any law in this state. Such examination shall
be made in the presence of the members of the executive committee or a
majority thereof. He shall also ascertain if any such corporation, com-
pany, society or association is conducting its business in the manner pre-
scribed by law and at the place designated in its articles of incorporation.”

Comprehensive powers with reference to the examination authorized by the
sections just noted are given to the superintendent of banks by the provisions of
this act. (Secs. 725-729, G. C.)

Sections 108 and 109 of - the Thomas banking act are now sections-737 and 738
of the General Code and read as follows: :

“Sec. 737. Not less than four times during each calendar year each
banking company, savings bank, savings and trust company, chartered or
incorporated under any law of this state, and every person or copartner-
ship doing a banking business shail make a report to the superintendent
of banks required by the superintendent on forms prescribed and fur-
nished by him, and, so far as possible, they shall be made on the same day
on which reports are required from national banking associations by the
comptroller of the currency.

“Sec. 738. Such reports shall be verified by the oath of affirmation
of the president, vice-president, cashier, secretary or treasurer thereof,
and shall exhibit in detail, and under appropriate heads, a true statement
of the resources, assets and liabilities, of such banking company, savings
bank, society or association, at the close of business of any past day by
him specified, which day shall be the same for all corporations required to
make such reports.”

Section 739 provides for newspaper publication of the reports called for by the
sections just before noted while sections 740 and 741 provide respectively for spe-
cial reports on request of the superintendent of banks, and for penalties imposed
on such companies for failure to meet the requirements of the law as to the re-
ports required of them.

The act of 1908 does not in terms repeal the statutory provisions now in the
General Code as sections 9834 and 9835 above noted providing for reports to be
made by safe deposit and trust companies to the auditor of state and providing
for the examination of such companies by him. The question remains whether the
provisions of sections 9834 and 9835 are repealed by implication by force of the
provisions of the later act providing for the examination of safe deposit and trust
companies by the superintendent of banks and providing for reports by such com-
panies to him, which provision as carried into the General Code have been herein
noted. The Thomas banking act of 1908, creating the office of superintendent of
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banks, is comprehensive and complete in its provisions with reference to the exam-
ination of banking companies including safe deposit and trust companies by such
officer, and in the provisions with reference to reports by such companies to him,
and it is fair to assume that such provisions were intended to furnish the sole
requirements as to the examination of such companies and as to reports by them,
and to be a substitute for previous legislation on the subject.

“It is a well settled rule that when a law enacts a thing to be done
different from the same thing required by a former law, the first thereby
becomes repealed without any direct expression of such intention by the
law-making power.”

Moore vs. Vance, 1 Ohio 1, 10.
Commissioners vs, Frega, 26 O. S. 488, 491.

“A statute revising the whole subject-matter of an existing statute, and
plainly intended as a substitute therefor though not in terms repugnant
thereto, operates as a repeal of the same.” .

Attorney General vs. Commissioners 117 Mich. 477.
Loraine Road Co. vs. Cotton 12 Q. S. 263, 272.
Goff vs. Gates, 87 O. S. 142, 149,

Roche vs. Mayor, 40 N. J. L. 257.

Ritter vs. Ry. Co., 6 N. P. (n. s.) 161, 168,

On the consideration just noted I am of the opinion that the provision of sec-
tions 9834 and 9835, General Code, have been repealed by implication by force of
the provisions of the Thomas banking act covering the subject-matter of these two
sections, and that the authority of the auditor of state with reference to the exam-
ination of safe deposit and trust companies has been abrogated, and this is likewise
true with reference to the obligation and duty of such companies to make reports
to him,

As has been noted, section 9856, General Code, provides that title guarantee and
trust companies shall make such reports to the auditor of state as are required of
safe deposit and trust companies and be subject to like examinations and penalties.
In the enactment of the provisions of this section prescribing the duties of title
guarantee and trust companies with respect to reports to the auditor of state and
prescribing the authority of such officer with respect to the examination of such
companies, the legislature, by necessary intendment, had reference to the provis-
ions covering the same subject-matter with reference to safe deposit and trust
companies, now contained within sections 9834 and 9835, General Code. The effect
of this reference was to adopt and incorporate the provisions as to reports and
examinations applying to safe deposit and trust companics into the act applying
to title guarantee and trust companies the same as if such provisions had been in
terms re-enacted in the latter act.

“When in one statute a reference is made to an existing law, in pre-
scribing the rule or manner in which a particular thing shall be done, or
for the purpose of ascertaining powers with which persons named in the
referring statute shall be clothed, the effect, generally, is not to revive
or continue in force the statute referred to, for the purpose for which it
was originally enacted, but merely for the purpose of carrying into exe-
cution the statute in which the reference is made. For this purpose, the
law referred to, is, in effect, incorporated with, and becomes a part of the
one in which the reference is made, and, so long as that statute continues,
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will remain a part of it, although the one referred to, should be repealed,
such repeal would no more effect the referring statute, than a repeal of this
Iatter, would the one to which reference is made.”

Ludlow vs. Johnson, 3 Ohio 533, 572,

Stall vs. Macallister, 9 Ohio 19, 23.

Shull vs. Barton, 58 Neb. 741, 743.

Phoenix Assur. Co."vs. Fire Dept., 117 Ala. 631, 646.
Sika vs. C. & N. Co., 21 Wis. 370.

In re Heath, 144 U. S. 92, 94.

Applying the principle of construction just noted, it follows that the provisions
of sections 9834 and 9835 adopted by reference by the provisions of section 9856
and by legal intendment incorporated in the latter section as applying to the title
guarantee and trust companies, are not effected in their application to such com-
panies by the fact that they have been impliedly repealed and abrogated in their
application to safe deposit and trust companies by the later provisions of the
Thomas banking act.

The next question is whether there is anything in the act last mentioned which
in any wise affects the powers, duties and requirements of section 9856 with
reference to title guarantee and trust companies. An examination of the sectiong
of the General Code carried into the same from the Thomas act and before noted
herein making provision for examination by the superintendent of banks of the
companies therein mentioned, and making provision for reports by such companies,
fails to disclose any legislative intention to cover title guarantee and trust com-
panies within the provisions of the same. No specific authority is given to
the superintendent of banks with reference to the examination of title guar-
antee and trust companies, and if such authority is given at all, or if
such companies are within the jurisdiction of the ‘superintendent of banks
for any purpose, such authority and such jurisdiction must be found in the
more general provisions of the act. I note that section 711, General Code, provides
that the superintendent of banks shall execute the laws in relation to the particular
companies therein named, “and every other corporation or association having the
power to receive, and receiving money on deposit, chartered or incorporated under
the laws of this state.”

Section 91 of the Thomas act, carried into the General Code as section 9793,
provided :

“Every banking company, savings bank, savings and loan association,
savings and trust company, safe deposit and trust companies, society for
savings, savings society and every other corporation or association ex-
cept building and loan associations, having the power to receive, and re-
ceiving money on deposit, now existing and chartered or incorporated,
or which may hereafter become incorporated shall be subject to the pro-
visions of this act.”

In carrying the same into the General Code, the provisions of section 91 of
the act were changed so as to provide that the companies therein specified and
every other corporation or association except building and loan associations em-
powered to receive, and receiving deposits should be subject to the provisions of
the chapter of which section 9793 is a part. Ordinarily, mere changes of phraseol-
ogy in carrying a statute into a revision of the statutes of the state is not to be
considered as changing or otherwise affecting the meaning of the statute as enacted
(110 S. I.; 36 O. S. 326) ; while on the other hand, it seems to be the rule that
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where in the course of a revision of the statutes, language is added to a particu-
lar section, the plain and obvious effect of which is to qualify the former operation
of such section, this effect should not be denied on the ground that the language
was added in the course of the revision; on the contrary, the new section should
receive the construction required by the natural import of the language it contains.

Collins vs. Millen, 57 O. S. 289.
In re Hinton 64 O. S. 485, 493.

If the latter view as to the construction of section 9793 obtains, this section passes
out of view with reference to the question at hand, for there is nothing in the
chapter of which this section is a part, relative to examination by the superintendent
of banks or otherwise.

However, whatever may be the proper construction of section 9793 with
respect to the question as to the jurisdiction of the superintendent of banks over
title guarantee and trust companies, it is apparent that as to both sections 711 and
9793, General Code, any claim of jurisdiction over title guarantee and trust com-
panies must rest on the general language and provision therein contained, as
follows: .

“And every other corporation or association having the power to
receive and receiving money on deposit, chartered or incorporated under the
laws of this state.”

It is a general rule of construction however, to be observed as an aid in ascer-
taining the meaning of statutes, that general words following the enumeration of
particular classes of things are to be limited and confined in their operation to
things of the same kind or nature as those enumerated.

“General words, following particular and specific words must, as a
general rule, be confined to things of the same kind as those specified.”

Shultz vs. Cambridge, 38 O. S., 659.
Rutheford vs. Ry Co., 35 O. S. 559, 563.
State vs. Liffring, 61 O. S. 39, 50.

State vs. Gravatt O. S. 289, 306.

All of the companies specifically enumerated in both the sections noted are classed
as banking companies (see section 9702, G. C.); and the language above noted
is to be limited as applying to such corporations and associations, having the
power to receive and receiving deposits as can fairly be said to be banking com-
panies within the purview of the Thomas act as indicated by its title and manifest
scope.

State vs. Gibbs, 7 N. P. (n. s.) 335.

Burgett vs. Burgett, 1 Ohio, 469, 480.

Terrill vs. Anchaauer, 14 O, S. 80.

This conclusion follows as well from the rule that general words as used in a
statute should be limited to the objects to which it is apparent the legislature in-
tended to apply them.

Board of Education vs. Board of Education 46 O. S. 595, 599.
Brigel vs. Starbuck, 34 O. S., 280, 285.

Steamboat vs. Pressler, 13 O. S. 255, 262.

Tracy vs. Card, 2 O. S. 431, 441.
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I do not deem it necessary to express any opinion here with reference to the
power of title guarantee and trust companies to receive deposits. Certainly no
express power to that end is given by the section defining the power of such com-
panies (9850, G. C.). .

Were it to be conceded that the language of section 711 and section 9793,
General Code, is broad enough and specific enough to bring title guarantee and trust
companies under the jurisdiction and supervision of the superintendent of banks
for any purpose, yet as it appears that specific provision has been made with refer-
ence to the examination of such companies by the auditor of state, such specific
provision so made will prevail as against the general language and provision of the
section just noted, and operate as an exception thereto.

Fosdick vs. Perrysburg, 14 O. S. 473.
Shunk vs. Bank, 22 O. S. 508, 515.
Commissioners vs. Board, 390 S. 628, 632.
Cincinnati vs. Holmes, 56 O. S. 104, 114.

Moreover, the immediate question at hand is with reference to the power of the
superintendent of banks to examine title guarantee and trust companies, and as
it appears that the particular companies subject to this power are specifically named
and designated in the section granting this power to the superintendent of banks
(section 724, G. C.) a familiar rule of construction suggests the legislative intent
to exclude all other companies than those named therein from the operation of
the section and the power therein named.

Telephone Co. vs. Cincinnati, 73 O. S. 64, 0.

On the consideration above noted, I am of the opinion that the superintendent of
banks has no power with reference to the examination of title guarantee and trust
companies, but that the sole power to examine such companies is in the auditor of
state, to whom likewise the reports of such companies should be made. As before
noted, however, I find that since the enactment of the Thomas act, safe deposit
and trust companies are subject solely to the examinations made by the super-
intendent of banks, and the reports of such companies must be made to him.

The question as to how the expenses of examinations of title guarantee and
trust companies is to be met and paid is one of difficulty on which the statutes
throw no satisfactory light. This question, however, it is evident, is governed by
the same considerations which governed the question of expenses in the examina-
tion of safe deposit and trust companies by the auditor of state before the enact-
ment of the Thomas act which by implication abrogated his power and duty with
respect to the examination of such companies. I know of no provision casting the
burden of such expense upon the company examined by the auditor of state, nor
is there any special fund out of which payment for the services of the examiner is
to be made. It seems to follow that payment for services and expenses in making
such examinations can be made only out of the fund created by the appropriation for
the auditor of state and his office staff for the conduct of the office, or out of the
fund appropriated for contingent expenses of the office.

Very truly yours,
Timoray S. Hogax,
Attorney General.
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672.

WORKMEN’S COMPENSATION ACT—METHODS BY WHICH FUNDS
ARE TO BE PAID OUT UNDER THIS ACT—SOURCE OF FUNDS
UNDER THIS ACT—PERSONS COMING WITHIN WORKMEN’S COM-
PENSATION ACT—PERSONS NOT WITHIN THIS ACT.

1. 103 O. L., p. 77, section 14, includes school teachers who have access to.
pension funds in cities, also employes on township road work, but does not include
physicians employed to take care of the township poor, and probably does include
road superintendents. All elective officers are excluded from the provisions of this
act by wvirtue of the exception of officials.

2. Funds paid out under the provisions of section 16 and 17 of said act should be
paid from the general revenue fund of the state.

3. Under the provisions of this act it is the duty of the county auditor to issue
his warrant on the county treasurer, in favor of the treasurer of state, for the
aggregate amount due from the county and its taxing districts. This amount shall
be paid from the county treasury and out of the undivided tax fund.

4. The auditor of state shall draw the funds to comply with section 17 from
the general revenue fund of the siate.

5. It is not necessary for the political subdivisions of the state to appropriate
sufficient funds to comply with this act.

6. It is the duty of the county auditor to withhold from the several political
subdivisions’ funds in his February settlement in order to comply with this act.

7. The auditor of state may require public officers and employes to furnish
him with the data necessary to enable him to make up the list vrequired by the work-
men's compensation act.

CoLunmBus, OHio, December 26, 1913.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—Under date of December 11, 1913, you urgently request an early
answer to certain questions.

As these questions arise under the workmen’s compensation act, which is now
in the supreme court, by virtue of a petition in mandamus filed by the Ohio equity
association and Charles Gongwer, to compel the secretary of state to submit this
law to the electors, I am in doubt as to what course to take. If it should be held
that the law should be submitted to the electors it would probably be held in abey-
ance, and consequently the answer to your questions would be a moot matter.
Should the supreme court decide that the secretary of state was correct in rejecting
the referendum petition, I can readily see that it is important for you to know
just what course to pursue in regard to the law, and consequently I shall give you
my opinion upon the questions suggested. They are as follows:

“l. 103 O. L., p. 77, section 14. Does this section include,

“(a) School teachers who have access to pension funds in cities?

“(b) Employes on township road work?

“(c) Physicians employed to care for township poor?

“(d) Road superintendents?

“(e) Are all elective officers exempt?

“2. From what funds shall money be paid out under the provisions
of sections 16 and 17 of said act?

“3. How shall the county auditor determine from what funds to
pay out money in compliance with section 19?
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“4, From what shall the auditor of state draw funds to comply with
section 17?

“5. Is it necessary for the political subdivisions of the state to levy
or appropriate sufficient funds to comply with this act?

“6. Would the county auditor be authorized to withhold from the
several political subdivisions, funds in his February, 1914; settlement to
comply with this act? '

“7. Has the state auditor authority, under sections 12888-283, to re-
quire county auditors to furnish the data required in sections 17, 18 and
19?7

1. (a) Section 13 of the act in question, 103 O. L. p. 77, expressly designates
as an employer the state and each county, city, township, incorporated village anc
school district therein, while the term employe is construed to mean every person
in the service of such school district, with certain exceptions, among which are
not mentioned school teachers who contribute or have access to pension funds;
hence, I hold school teachers come within the provisions of the act whether or
not they contribute or receive payments out of pension funds maintained by the
school districts. This construction receives added force from the fact that the act
in express terms does not apply to policemen or firemen where pension funds
for them are now or may hereafter be established. The exclusion of them carries
with it the implication of inclusion of others who have not been expressly ex-
cluded.

(b) Employes on township road work are in the service of the township, and
consequently are included within the act. It will be observed that this act applies
generally to all employes of townships, while it does not include persons casually
employed by a private individual, or one who is not in the usual course of occupa-
tion of such employer, No such exception is to be found regarding those serving
the state or its political subdivisions.

(c) Under sections 3490 and 3491 of the General Code, township trustees may
contract with physicians to furnish medical relief to persons coming under their
charge under the poor laws, no contract to extend beyond one year. This con-
tract is to be awarded to the lowest competent bidder. Under an arrangement of
this kind, I do not think that the physician is in the service of the township, and,
therefore, is not within the provisions of the act.

(d) The statute providing for the employment of road superintendents, viz.:
section 3370 of the General Code, authorizes the trustees to “employ and hire a
suitable person.” Section 3371 refers to his “employment” which is subject to
the will of the township trustees. Section 3373 provides for compensation for his
“services” for time actually employed in the care of the roads, and all of the sections
quoted clearly place him under the direction of the trustees. Section 7137, also
providing for powers and duties of a road superintendent, authorizes him to remove
encroachments, enter upon lands and carry away timber, dig gravel, sand and stone
necessary to make, improve or repair an adjoining road, but section 7139 clearly
states that he shall -at all times be under the direct control and supervision of the
township trustees and perform only such work as is directed by them. It is true
that in some sections he is referred to as an officer and is required to give bond
and take oath before entering upon “the duties of his office,” to use the words of
the statute; but the character of an office cannot be attached to a position merely
by the name, as its existence must be determined by the nature of the duties at-
tached to it. It is the function and not the designation that controls.

State vs. Jennings, 57 O. S, 415,
Bender vs. Cushing, 14 O, D. N. P. 65, 70.
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Its distinguishing characteristic is that the incumbent is clothed in an inde-
pendent capacity with some part of the sovereignty of the state, and those sovereign
functions should be performed continuously and not transiently or incidentally.
With these considerations in mind, I very much doubt if a road superintendent may
be said to be an official of the township, and, therefore, hold that he comes within
the spirit and letter of the statute. In this connection it must be noted that the
purpose and object of this law was to include rather than exclude persons in the
service of the political subdivisions of the state, and consequently doubts should
be resolved in favor of inclusion.

(e) All elective officers are excluded from the provisions of this act by
virtue of the exception of officials.

2. Sections 16 and 17 of the act in question read as follows:

“Section 16. The amount of money to be contributed by the state
itself, and by each county, city, incorporated village, school district or
other taxing district of the state shall be, unless otherwise provided by law,
a sum equal to one percentum of the amount of money expended by the
state and for each county, city, incorporated village, school district or
other taxing district respectively during the next preceding fiscal year
for the service of persons described in subdivision one of section fourteen
hereof.

“Section 17. In the month of January in the years 1914 and 1915, the
auditor of state shall draw his warrant on the treasurer of state, in
favor of said treasurer as custodian of the state insurance fund, and
for deposit to the credit of said fund, for a sum equal to one percentum
of the amount of money expended by the state during the last preceding
fiscal year, for the service of persons described in subdivision one of section
fourteen hereof, which said sums are hereby appropriated and made
available for such payment; and thereafter in the month of January of each
vear, such sums of money shall in like manner be paid into the state in-
surance fund as may be provided by law; and it shall be the duty of the
state liability board of awards to communicate to the general assembly on
the first day of each regular session thereof, an estimate of the aggre-
gate amount of money necessary to be contributed by the state during

the two years next ensuing as its proper portion of the state insurance
fund.”

In my judgment the following language from section 17:

“which said sums are hereby appropriated and made available for such
payments”

Jjustifies your payment of the sums required out of the general revenue fund of the
state. You understand that the amount to be paid is one per cent. of the sum
expended by the state for the service of those persons described in subdivision
one of section 14 of the act. You should enter on your appropriation book the
amount computed by compliance with section 17, and place this sum to the credit
of the treasurer of state as an appropriation account. '

3. Section 19 reads thus:

“In January of each year following the filing with him of the lists
mentioned in the last preceding section hereof, beginning with January,
1914, the auditor of each county shall issue his warrant in favor of the
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treasurer of state of Ohio on the county treasurer of his county, for the
aggregate amount due from such county and from the taxing districts
therein, to the state insurance fund, and the county treasurer shall pay the
amount called for by such warrant from the county treasury, and the
county auditor shall charge the amount so paid to the county itself and
the several taxing districts therein as shown by such lists; and the treasurer
of state shall immediately upon receiving such money, convert the same
into the state insurance fund.”

Under the provisions of this section it is the duty of the county auditor to
issue his warrant on the county treasurer, in favor of the treasurer of state, for
the aggregate amount due from the county and its taxing districts. The county
treasurer shall pay this amount from the county itreasury, and out of the un-
divided tax fund. The county auditor shall charge this amount to the county and
the several taxing districts in proportion to the sums that should be contributed
by them under the provisions of section 18. It is not necessary that the county
auditor specify out of what particular fund of the political subdivision the money
should come, as it should be deducted from the aggregate of all taxes collected
for such taxing district, and should not be apportioned to the taxing district in
question. In other words, it never reaches the treasury of the political sub-
division, and is not intended so to do.

4. The funds should be drawn out of appropriation of the general fund re-
ferred to in the answer to your second question. '

5. From the foregoing answer you will see that it is not necessary for the
political subdivisions to appropriate funds for compliance with this act, as this
money is not to be paid out by them and never reaches their treasury. In making
up their budget, they should take into consideration the fact that this money must
be deducted from the funds coming to them, and, therefore, that it will not ever
reach their treasury.

6. It is the duty of the county auditor to withhold from the several political
subdivisions funds in his February settlement in order to comply with this act.
Section 19 expressly calls for the beginning of the operation of this act in January,
1914, in this regard.

7. Section 257 of the General Code reads thus:

“The auditor of state shall prepare and transmit to the auditors of
the several counties such forms of returns to be made by them to his office,
and such instructions as he deems conducive to the best interests of the
state upon a subject affecting the state finances, or the construction of any
statute the execution of which devolves in part upon county auditors, and
affects the interests of the state. County auditors and all local officers shall
observe and use such forms and obey such instructions.”

It would seem that the proper collection of moneys for the state insurance
fund is a matter affecting the state finances, and so vitally affects the interests of
the state, that the state auditor would be empowered under this section to require
from the county auditors such returns as will enable him to comply with the pro-
visions of the act in question.

Section 277 of the General Code reads thus:

“The auditor of state, as chief inspector and supervisor, shall prescribe
and install a system of accounting and reporting for public offices, (named
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in section 274). Such system * * * shall prescribe * * * form of reports
and statements required for the administration of such offices, or for the
information of the public.”

Section 278 provides that this system shall provide forms of accounts showing
the sources from which the public revenue is received, the amount collected, the
amount expended for each purpose, etc.

Section 279 prescribes that a separate account shall be kept of each fund
created by each taxing body, showing date and manner of payment therefrom,
the name of person or organization paid, and for what purpose paid. These
sections provide for the inspection and supervision of public offices and are ap-
plicable to all taxing districts. This being true, it is manifest that the auditor
of state may require public officers and employes to furnish him with the data
necessary to enable him to make up the lists required by the workmen’s compensa-
tion act.

Very truly yours,
TimorHY S. HoGAN,
Attorney General,
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450 (To the Deputy Auditor of State)

EXPENSES OF THE PRESIDENT OF THE BOARD OF TRUSTEES OF
BOWLING GREEN NORMAL SCHOOL MAY BE PAID OUT OF THE
FUNDS APPROPRIATED FOR THE EXPENSES. OF THE BOARD OF
TRUSTEES.

The president of the board of trustees of the Bowling Green normal school
may legally be paid a per diem for services as president, payment to be charged
against the appropriation for the expenses of the trustees.

Where the president incurred traveling expenses outside the state, they should
also be paid out of the same fund if they were incurred at the request and under
the direction of the board and in the interest of the school.

CoLumsus, Oxio, July 23, 1913,

Hon. W. E. BAKER Deputy Auditor of State, Columbus, Ohio.
DEear Sir:—I have your letter of June 11, 1913, in which you inquire:

“We hand you herewith two vouchers approved by the president and
secretary of the board of trustees of the Bowling Green Normal School,
and beg to submit the following questions for your opinion:

“l. Are both vouchers payable from appropriation for expenses board
of trustees?

“2. Is either one of the two payable from said appropriation?”

The accounts are very long and for that reason are not copied here, and 1
content myself by saying the one is for $35.00 for per diem of H. B. Williams,
president of said normal college and the other for $178.43 for Mr. Wililams’ ex-
penses to Columbus, Toledo, Sandusky, New York and other points from March
21, 1912, to April 14, 1913, )

The act of May 10, 1910, 101 Ohio Laws, 320-321, provides:

“Section 2. * * * The members of said commission shall serve without
compensation but shall be paid their reasonable and necessary expenses
while in the discharge of their official duties and shall serve until appoint-
ment and organization of the boards of trustees, hereinafter provided.

“Section 4. * * * Before adopting plans for the buildings of said
normal schools each board shall elect a president of known ability for the
school under its control, who shall have advisory power in determining said
plans. In planning said buildings, ample provisions shall be made for the
establishment of a well equipped department for the preparation of teachers
in the subject of agriculture. 4
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“They shall serve without compensation other than their reasonable
and necessary expenses while engaged in the discharge of their official
duties. Not more than three members of each board shall be selected from
any one political party.”

From this it will be seen—the trustees are not entitled to compensation, but
are entitled to their “reasonable and necessary expenses.” It is their duty to
“elect a president” and there is no provision as to his salary nor prohibition as to

’
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his receiving compensation. He is not an “officer” in the sense that where no com-
pensation is provided he must serve without, and cannot be compelled to serve
without pay, under the rule laid down in State vs. Boone, 85 O. S. 313.

Such being the law we consider what is meant by the word elect.

“Chosen to an office, as by vote, but not yet inaugurated, consecrated, or
invested with office; in this sense usually after the noun: as governor or
mayor elect. Of such a nature as to merit choice or preference; noble;
exaulted.”

The authority to elect must be construed as part of the duties of the trustees
and if in the exercise of such power, and the securing of a proper person, expenses
are incurred, the same, if reasonable, become a proper charge against the appro-
priation for expenses of the trustees. This conclusion results in advising you that
the $35.00 item is a proper charge to be paid from said appropriation for expenses
of trustees.

When the other bill is considered, another question arises in regard to certain
of the items presented. The expenses of President Williams for attending meeting
of said board of trustees to Columbus and other points within the state is answered
above—the question above suggested being as to the items of expense to New York
City, Albany, New York, other places outside the state, and expenses while away
from the state.

Under the act mentioned, provision is made for the creation and establiment
of two normal schools; the appointment of a commission to select sites for the
same, and as soon after the report of said commission as the general assembly
shall appropriate money to purchase said sites and the erection of suitable buildings;
the appointment of five trustees for each school, who before adopting plans for
such building shall elect “a president of known ability” for the school, who
shall have advisory power in determining said plans. This has been done. Mr.
Williams has been elected; he has accepted and is acting, and if the entire board
felt that it was their duty and in the best interest of their trust to visit normal
schools and buildings, erected and used therefor, located outside of Ohio, in order
that they might best determine upon plans for said buildings, there can be no
question but their reasonable and necessary expenses in so doing would be payable
out of an appropriation for their expenses under said act.

However, the railroad fare, hotel bills and the like paid by President Williams are
not expenses paid out by the trustees and technically speaking are not their ex-
penses, yet, the expenses of one man are not so great as that of two, three
or five, and if, in the opinion of the board it was concluded best to send Mr.
Williams and not go themselves, as they had the right, I can see no legal reason
why his expenses in the interest of said school, and in performing duties to better
qualify him to act in his advisory capacity, under said act, may not also be con-
sidered as expenses of said trustees and paid from said appropriation, the same as
the other. If you have reason to think the expenses outside the state were not
incurred at the request and under the direction of the board or not for the purpose
mentioned, you have the right and it is your duty to secure full information on this
subject.

Very truly yours,
TimotHY S. HoGAN,
Attorney General.



178 BUREAU

p (To the Bureau)

INFIRMARY DIRECTOR—COUNTY COMMISSIONERS—TERMS OF IN-
FIRMARY SUPERINTENDENTS EXPIRE JANUARY 1, 1913, UNLESS
CONTRACT OR APPOINTMENT MADE FOR A REASONABLE TIME,
EXTENDS BEYOND SUCH DATE.

Section 2523, General Code, which formerly provided that infirmary directors
could nof remove the superintendent of the infirmary except for good and sufficient
cause, and which now places the same limitation upon the county conunissioners,
must be construed to place its inhibition only upon the officers making the appoint-
ment and does not in any way abrogate the established rule of law that the
terin of a deputy expires with the term of the officers or board making the appoint-
ment. It is well established, however, that an officer or board may, when necessity
demands, contract with a deputy for a term extending beyond his own term, pro-
viding such contract is made in good faith and for a reasonable time.

With the exception of cases where such contracts or appointments are made,
therefore, the terms of superintendents of infirmaries will expire with the abolition
of the board of infirmary directors, to wit: January 1, 1913,

CorumMeus, OHIO, Decembe.r 28, 1912.

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN :(—Under date of December 12th, you requested my opinion as
follows:

“The office of infirmary director was abolished to take effect January
1, 1913, at which time their duties devolve in part upon the infirmary
superintendents and in part upon the county commissioners. Do the terms
of the present infirmary superintendents expire January 1, 1913? What
authority, if any, have the county commissioners to discharge the present
infirmary superintendents after January 1, 1913?”

and under date of December 17th, you sent the following further communication
which is so closely related to the first that it would seem advisable to take up both
inquiries together:

“If you should hold that the county commissioners, after that date,
will not be authorized to remove a superintendent of an infirmary without
good and sufficient cause, then in that case, where the infirmary directors
have contracted with a superintendent of an infirmary for a stipulated
term expiring after January 1, 1913, will the county commissioners have
authority to employ anyone else at the expiration of such contract without
showing good and sufficient cause?”

Prior to the abolition of the board of infirmary directors, section 2523, General
Code, reads as follows:

“The infirmary directors shall appoint a superintendent, who shall
reside in some apartment of the infirmary or other building contiguous
thereto, and shall receive such compensation for his services as they
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determine. The superintendent shall perform such duties as the directors
impose upon him, and be governed in all respects by their rules and
regulations. He shall not be removed by them except for good and suf-
ficient cause. The directors shall not appoint one of their own number
superintendent, nor shall any director be eligible to any other office in
the infirmary or receive any compensation as physician, or otherwise,
directly or indirectly wherein the appointing power is vested in such board.”

Under the present law, however, that section now reads:

“The county commissioners shall appoint a superintendent, who shall
reside in some apartment of the infirmary or other building contiguous
thereto, and shall receive such compensation for his services as they
determine. The superintendent shall perform such duties as the commis-
sioners impose upon him, and be governed in all respects by their rules and
regulations. He shall not be removed by them except ffor good and suf-
ficient cause. The commissioners shall not appoint one of their own
number superintendent, nor shall any commissioner be eligible to any other
office in the infirmary or receive any compensation as physician, or other-
wise, directly or indirectly wherein the appointing power is vested in such
board.”

The ordinary rule applicable in the absence of contrary statutes with reference
to the time of incumbency for deputies and subordinates of officers, is stated in
29 Cyc., page 1395, as follows:

“Rights and duties: Deputies, whether common law or statute, are,
where their terms are not fixed by statute, supposed to be appointed at
the pleasure of the appointing power and their deputation expires with the
office on which it depends.”

That the word deputies, as stated in this rule, must be construed to include sub-
ordinates of a county officer, such as the superintendent of an infirmary, authority
is presented in 13 Cyc. 1043. In Ohio, the case of Brady vs. French 6 Nisi Prius,
supports the above rule. The fourth syllabus of this case is as follows:

“The employment of a collector by the treasurer for a period of two
years does not bind the successor of the treasurer making the appointment,
but the appointment expires with the power that gave it. The appointee
assumes the peril of the death of the treasurer appointing him, and the law
affords him no remedy.”

On page 126, the court says:

“Having determined that the collector is a deputy ftreasurer, the
question remains to what extent may one treasurer contract for the em-
ployment of a deputy so that such contract shall be binding upon his
successor. The answer is found in the language of section 9, which declares
that ‘a deputy or clerk, appointed in pursuance of law shall hold the ap-
pointment during the pleasure of the officer appointing him; but an
officer can have no legal or official ‘pleasure’ after his term expired, be-
cause with the expiration of his term of office he is functus officio and a
private citizen. His appointments expire necessarily with the power which
gave him life.”
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It will be observed that this rule contains two distinct elements:

“First. The incumbency of a deputy or subordinate ceases with the
authority appointing him,

“Second. Such deputy or subordinate is removable at the will of the
appointing power.”

At one time the statute providing for the abpointment of a superintendent of
the infirmary by the infirmary directors, expressly permitted the superintendent of
the infirmary to be removed, by the board at its pleasure. This statute was sub-
sequently changed, however, so as to read as above quoted, providing that the in-
firmary directors could only remove the superintendent for good and sufficient
cause.

The question arises, therefore, as to whether the effect of this change was to
do away with both of the elements of the rule above stated, and to practically
thereby give the superintendent a life position; or whether the effect was merely
to remove one element, that is, the right to dismiss at pleasure. The effect of this
change of the statute has, to a limited extent, been subjected to the interpretation of
the courts. Thus, in the case of Ziegler vs. Palmer, 10 N, P. 545, the superintendent,
P, had been appointed for a term of two years, and the infirmary directors at-
tempted to dismiss him and appoint a substitute on the date of the expiration of
said term. P. claimed the right to retain the position against the contested claim
of the new appointee to office, on the ground that he could be dismissed only for
good and sufficient cause. The court, however, on page 547, said:

“In the opinion of the majority of the court, the amendment simply
changed the statute so that into any contract of employment that might
thereafter be made for any definite term there would be written, as one of
its terms, the law of the state, that he should not be removed during said
term of employment without cause, and the majority of the court are of
the opinion that he having accepted employment, and by the terms of his
employment the contract ceased and determined on April 1st, and he had
no longer any right to be and remain on said premises, or in any wise
to interfere or obstruct the plaintiff who was then the incumbent and
superintendent of the Richland county infirmary.”

This case was affirmed in 76 Ohio State, 219.

During the present term of the supreme court, the case of board of infirmary
directors of Ross county, Ohio, vs. George Parrett, was decided. In that case the
defendant in error had been employed by the infirmary directors for a period of
one year ; said period extending beyond the term of the infirmary directors making
the appointment. Their successors dismissed the superintendent in March, although
by its terms, his appointment was to extend to December. The supreme court sus-
tained the appointment and held that the petition of the superintendent for salary
from the time intervening the date of his dismissal and the date upon which his
appointment was to terminate, by its terms was not subject to demurrer. This
case established that when a superintendent of the infirmary has been appointed
by the infirmary directors for a definite term, he may not be dismissed during that
term even though the personnel of the board may have changed.

In the case of County Commissioners vs. Ranck, 9 O. C. C, 301, it was es-
tablished that an officer or a board may not make a contract extending beyond their
term, unless the same be for a reasonable time and unless made in good faith on
the ground of public expediency.



ANNCUAL REPORT OF THE ATTORNEY GENERAL. 181

In both of the above cases pertaining to the superintendent of the infirmary,
however, it will be observed that the appointment was for a reasonable time, and
the question of their good faith did not arise,

I am of the opinion, therefore, that the cases above cited, with reference to
the appointment of the superintendent of the infirmary, cannot be said to have es-
tablished more than that a contract made by a board of infirmary directors for a
superintendent, to extend beyond their own term will hold good when such contract
is made in good faith and for a reasonable time.

These cases do not throw any direct light, therefore, on the question of the right
of a superintendent of the infirmary, who has been appointed without a specification
of any definite time, to remain in office after the board making the appointment goes
out of office.

The true import of the words “may be removed only for good and sufficient
cause’” remains to be determined. In very rare instances do we find provision
made by statute for the maintenance of a life position and where the long established
incident to appointment (to wit a cessation of office with the termination of the
appointing power) has been dispensed with, the statutes invariably provide the
machinery of the civil service or like safeguards. Under the further policy that
statutes conferring rights and powers upon the officers should be construed strictly
against the exercise of the right or power, I am of the opinion that we cannot read
into the statute in question, the intention to vest the superintendent of the infirmary
with the right to his position for life, and I, therefore, conclude that the effect of
the words “shall be removed by them only for good and sufficient cause” is to
deprive the board making the appointnment of the right of removal at pleasure and
that the further incident of appointive power, to wit: the cessation of the appointee’s
term with the termination of the term of office of the appointing power, has not
in any way been limited by these words. In other words, this clause places a
limitation with respect to power of removal upon the officers making the appoint-
ment and does not extend its limitation to their successors in office.

Coming then to your questions which are made with reference to the powers
of the county commissioners in this connection, under the change recently made in
these statutes, the board of infirmary directors which formerly constituted a body
corporate with perpetual succession, has been abolished, and I am of the opinion
that this fact further supports the rule adopted in the premises that all appointments
made by the board shall cease with the expiration of the board, where no contract
has been entered into or no definite time of appointment made.

Where a contract has been made, however, or the term of appointment fixed
for a reasonable time, and as to which there is no question of good faith, T am of
the opinion that the rule established in the case of Commissioners vs. Ranck
should be observed and the superintendent so appointed should be allowed to retain
his position until the expiration of such specific term.

Very truly yours,
TimoraY S. Hocax,
Attorney General.
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7.

INFIRMARY SUPERINTENDENT—CONTRACTS—POWER OF SUPERIN-
TENDENT TO CONTRACT IN EMERGENCY—EMPLOYJMENT OF
HELP.

The term superintendent implics the power to control and manage, and there-
fore, although section 2522, General Code, provides that the county comnissioneis
shall make all contracts and purchases necessary for the county infirmnary, nevertheless
when emergencies arise, requiring temporary appointiments or purchases for county
supplies which the commissioners themselves cannot care for, the superintendcnt may
be authorized by the county commissioners by general regulations to act, The county
comanissioners are without power, however, to delegate the discretioncry duties
imposed upon them by section 2522 to make permanent contracts.

Corumsus, OHIo, January 7, 1913,

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—Under favor of December 16th you request my opinion as
follows:

“Section 2522, G. C., as approved June 8 1911, provides that the
county commissioners shall make all contracts and purchases necessary
for the county infirmary.

“Section 2523 of the same act provides that the superintendent shall
perform such duties as the commissioners impose upon him.

“Question 1. May the county commissioners delegate to the infirmary
superintendent the authority to employ any necessary help needed at the
infirmary? If this should be held in the negative, would the commis-
sioners have the authority to authorize the superintendent to make
temporary employment until the next regular meeting of the board?

“Question 2. In view of the provision in section 2522 that the commis-
sioners shall make all purchases necessary for the county infirmary, what
is the effect or limitation of section 2528 providing for a reserve fund to
be expended by the superintendent for current supplies and expenses?”

Sections 2522, 2523 and 2528 of the General Code provide as follows:

“Section 2522. The board of county commissioners shall make all
contracts and purchases necessary for the county infirmary and prescribe
such rules and regulations as it deems proper for its management and good
government, and to promote sobriety, morality and industry among in-
mates. The commissioners shall keep a separate book in which the clerk,
or if there is no commissioners’ clerk, the county auditor, shall keep a
separate record of their transactions respecting the county infirmary, which
book shall at all times be open to public inspection.

“Section 2523. The county commissioners shall appoint a superin-
tendent, who shall reside in some apartment of the infirmary or other
building contiguous thereto, and shall receive such compensation for his
services as they determine. The superintendent shall perform such duties
as the commissioners impose upon him, and be governed in all respects
by their rules and regulations. He shall not be removed by them except
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for good and sufficient cause. The commissioners shall not appoint one
of their number superintendent, nor shall any commissioner be eligible
to any other office in the infirmary or receive any compensation as
physician, or otherwise, directly or indirectly, wherein the appointing power
is vested in such board.

“Section 2528. At the request of the superintendent, the county com-
missioners shall sct apart from the poor fund a reserve fund not to exceed
at any time two hundred dollars, which upon their order shall be paid
to the superintendent and expended by him as needed for current supplies
and expenses. The superintendent shall keep an accurate account of such
fund, and all expenditures therefrom shall be audited by the board. When,
and as often as such amount is entirely disbursed, on the order of the
conumissioners, the county auditor shall pay to the superintendent the
amount so appropriated.”

The rule as to the power of an officer to delegate his powers is set out in
Mechem on Public Officers, section 567, as follows:

“It is a well settled rule, in the case of private agents, that where the
execution of the trust requires, upon the part of the agent, the exercise of
judgment and discretion, its performance cannot, in the absence of express
or implied authority, be delegated to another.”

Power to contract involves a discretion, and, in view of the rule that grants
of power to an officer must be strictly construed against the existence of the
power, I am constrained to hold that the power of making contracts with reference
to the infirmary, in view of section 2522, General Code, should be left to the county
commissioners as far as it is possible to so do, without defeating the intents and
purposes of the act.

A statute, however, must be interpreted with a view to the whole act, to the
effect that its purposes shall not be defeated. When the present act was enacted,
providing for the abolition of the infirmary directors, the powers of the super-
intendent of the infirmary were extended; and when the duties of the infirmary
directors were transferred to the county commissioners the county commissioners
were not given dutics as extensive as those which formerly rested upon the in-
firmary directors.

The word “superintendent” is defined in the Century dictionary as,

“One who superintends or has the oversight and charge of something,
with the power of direction, * * *”

The superintendent, therefore, has charge and direction of the infirmary, and,
as you suggest in your letter, circumstances may arise in connection therewith
which would require the exercise of powers in the nature of contract, which it
would be impossible for the county commissioners to exercise in emergencies; as
where a fireman or engineer, or an employe whose services are indispensable,
should resign without notice. Inasmuch as it would be impossible, in such cases,
for the county commissioners to take the necessary action, I am of the opinion
that the proper person to perform such duties is the superintendent; and, under
section 2522, the county commissioners may make such regulations as would permit
the infirmary superintendent to act in such cases.

The act itself, in section 2523, General Code, recognizes that the superintendent,
at times, shall be required to purchase certain articles for the infirmary, by pro-
viding that he shall require itemized bills for all articles so purchased by him.
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Also, section 2526, General Code, provides that the superintendent shall sell all
products of the infirmary farm, not necessary for its use, and section 2528, cited
by you, provides that the county commissioners shall set apart a certain sum,
which may be expended by the superintendent for current supplies and expenses.

All of these duties partake, in a sense, in the nature of a contract and clearly
show a recognition of the fact that the power of contract cannot be left absolutely
to the county commissioners.

Having in mind these principles, in answer to vour second question, I am
of the opinion that the effect of section 2528, General Code, therein referred to by
you, is to enable the superintendent to make use of the funds allotted by such
section for the purpose of meeting current needs, which cannot, conveniently, be
met by the county commissioners. ’ .

In direct answer to your questions, therefore, I am of the opinion that the
county commissioners alone can make contracts of permanent employment; but,
in cases of emergency, wherein it is impossible for the county commissioners to
act, the superintendent may be authorized by them, through general regulations,
to act.

Very truly yours,
TimorHY S. HOGAN,
Attorney General.

11.

PROSECUTING ATTORNEYS—TERM OF OFFICE—OFFICER HOLDING
OVER UNTIL SUCCESSOR ELECTED AND QUALIFIED, ENTITLED
TO PROPORTIONATE COMPENSATION—NEW BOND RECOM-
MENDED.

When by wvirtue of prosecution, under the corrupt practice act, a prosecuting
attorney-elect withholds from qualifying, the former incunmbent, under section 3
of the General Code, holds his office until the officer-elect is qualified. The former
incumbent retains his term to all intents and purposes and 1s entitled, therefore, to
the proportionate compensation pertinent to the position.

It is recommended that the officer holding over j)ro'vide a new bond.

CoLumsrus, OHIo, January 9, 1913

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. :
GENTLEMEN :—Under favor of December 31st, you requested my opinion as
follows:

“A prosecuting attorney was elected November 5, 1912, Subsequent
to his election investigation was made based upon the corrupt practices
act made a law in 1911. As a result of the investigation the prosecuting
attorney-elect was indicted by the grand jury on December 13, 1912,

“By legal advise the officers empowered to issue the certificate of
election and commission have refused to grant the prosecuting attorney-
elect his proper credentials and it is quite apparent that said prosecuting
attorney-elect will not be qualified on the 6th of January, 1913, when the
term of his predecessor expires.
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“Query. Does the law authorize the present incumbent to hold over
until the qualification of his successor and can he legally continue to
draw his salary as prosecuting attorney; or should there be an apopint-
ment by the court of common pleas? In case the prosecuting attorney
holds over, should he again qualify?”

Section 2909 of the General Code provides as follows:

“There shall be elected biennially, in each county, a prosecuting at-
torney, who shall hold his office for two years, beginning on the first
Monday of January next after his election.”

Section 2911 provides as follows:

“Before entering upon the discharge of his duties, the prosecuting
attorney shall give bond to the state in a sum not less than one thousand
dollars, to be fixed by the court of common pleas or the probate court,
with sureties to be approved by either of such courts, conditioned that
he will faithfully discharge all the duties enjoined upon him by law, and
pay over, according to law, all moneys by him received in his official
capacity. Such bond, with the approval of such court of the amount
thereof and sureties thereon, shall be deposited with the county treasurer.”

Section 8 of the General Code provides as follows:

“A person holding an office of public trust shall continue therein
until his successor is elected or appointed and qualified, unless otherwise
provided in the constitution or laws.”

Inasmuch as it is not otherwise provided as to prosecuting attorneys, the
provisions of section 8, supra, are controlling, and the officer at present holding
the office will continue as incumbent until his successor is elected and qaulified. In
the present case his successor has been elected, but he had not qualified, and the
present incumbent will retain his office until the officer elected has qualified.

The third paragraph of syllabus in the case of State vs. Metcalfe, 80 O. S,
245, provides that when the term of an officer is extended until a successor is
clected and qualified, the period between the expiration of his original term and
the election and qualification of his successor is as much a part of the incumbent’s
teirin of office us the fixed statutory period. On page 264 the court says:

“The potential capacity to hold over on the part of Judge Borrows
then became an actuality and accomplished fact, the effect of which was
to extend Judge Burrows’ term to all intents and purposes as completely as
would have been the case had he originally been elected for such extended
term, or as it would have been extended had the general assembly, acfing
under the constitutional warrant, made provision by statute for its ex-
tension.” "

Under this principle, an officer holding over possesses to all intents and pur-
poses the rights, powers and authorities of a regular incumbent with a fixed term
and would therefore be entitled to draw the proportionate salary for the actual
time of his incumbency.

As to the necessity for the prosecuting attorney holding over to file a new
bond, under section 2911 of the General Code above quoted it is provided :
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“The prosecuting attorney is required to file a bond before entering
upon the discharge of his duties in the sum of ($1,000.00) one thousand
dollars conditioned that he will faithfully discharge all the duties enjoined
upon him by law and pay over, according to law, all money received by
him n his official capacity.”

Under this provision it would seem that the bond of one thousand dollars
required of him covered his entire term of office, and the fact that the term has
been extended under the circumstances herein presented appears to be contemplated
by the bond. Inasmuch as the condition of the bond provides for the performance
of all the duties required by law, and there is no period of time fixed for its
duration, it would seem that the bond first provided for the prosecuting attorney
would continue for the time of his extended term. However, the court in the
case of State ex rel. Monen vs. Killits, 8 O. C. C, 34, in considering « yuestion
very similar to the one at hand, used the following language:

“For myself I have pretty distinct views upon that question. But it
is a very important question, and one that we have not ourselves been able
to give our full attention to; and inasmuch as it is a question of douby,
and this is a matter that affects the public, the public welfare, and those who
do business with the courts in the clerk’s office, it has seemed to us the
safer and more prudent course will be for the clerk to give a new bond.”

I would, therefore, suggest that the present officer pursue the safer and more
prudent course of filing a new bond.
Very truly yours,
TrMmorrY S. HoGAN,
Attorney General.

13.

INFIRMARY—CONTRACTS WITH PHYSICIANS INCLUDE BOTH MED-
ICAL SERVICES AND MEDICINES.

The provisions of section 2546, General Code, disclose the intention that the
county conmissioners in their contracts with physicians as therein provided, should
include both medical relief and medicines necessary within the jurisdiction of their
work.

CoruMeus, Ouio, December 30, 1912,

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :(—Under date of December 17th, you requested my opinion upon
the following:

“Must contracts with infirmary physicians made under section 23546.
G. C, include medicines, or should separate bills be submitted for med-
icines and professional services and separate contracts entered into?”
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Section 2546, General Code, is as follows:

“County commissioners may contract with one or more competent
physicians, to furnish medical relief and medicines necessary for the
persons of their respective townships to come under their charge, but no
contract shall extend beyond one year. Such contract shall be given to the
lowest competent bidder, the county commissioners reserving the right
to reject any or all bids. The physicians shall report quarterly to the
county commissioners on blanks furnished by the commissioners, the names
of all persons to whom they have furnished medical relief or medicines,
the number of visits made in attending such persons, the character of
the disease, and such other information as may be required by the commis-
sioners. The commissioners may discharge any such physician for proper
cause.”

Ii the above statute is to be construed to permit or require county commis-
sioners to enter into separate contracts for medical services and for medicines, it
would be necessary to read the word “and” as “or” as it appears in the statute.

13 i3

The rule pertaining to the interchange of the words “and” and “or” is
stated in Southerland on Statutory Construction, section 397, as follows:

“Use of the words ‘or’ and ‘and’—The popular use of ‘or’ and ‘and’
is so loose and so frequently inaccurate that it has infected statutory
enactments. While they are not treated as interchangeable, and should be
followed when their accurate reading does not render the sense dubious,
their strict meaning is more readily departed from than that of other
words, and one read in place of the other in deference to the meaning
of the context. In People vs. Rice it is said that the words ‘and’ and
‘or' when used in a statute are convertible as the sense may require.
The word ‘or’ in a statute may have the meaning of ‘that is to say, ‘to
wit,” ete.”

In accordance with this rule, the words should be read as they appear when
the statute gives a clear meaning without interchange. In the above statute, “and”
may be read as it appears without detriment to clearness of meaning. The statute
authorizes the county commissioners to enter into a contract with one physician
to furnish medical relief and medicines, if it is deemed advisable. It would not
seem consistent or necessary to require a separate contract for each purpose, with
one contractor.

I am of the opinion that the medicines referred to are such as are directly
connected with and incidental to the work of furthering medical relief contracted
for. If the legislature had intended that separate contracts should be entered into
for each purpose, it would not have compelled a contract to be made for medicines
with physicians alone; it would have authorized such contract to be made with
druggists, dealers or other persons able to furnish the same, if it had not been in-
tended that the same contract was to include both medicines and medical relief.

The matter of furnishing medicines is so closely connected with the adminis-
tering of medical relief, that it is unquestionable that cconomy and efficiency are
clearly best to be conserved by placing both matters in the hands of a single in-
dividual.

I am of the opinion, therefore, that the statute authorizes but one contract
to be entered into for both medical relief and medicines,

Very truly yours,
TivorEY S. Hocax,
Attorney General.
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20.

OFFICES COMPATIBLE—DEPUTY CITY AUDITOR AND OFFICE IN
STATE MILITIA.

Inasmuch as an office in the state militia is not incompatible with the offive
of deputy city auditor, an incumbent of the latter office, who is also an officer n
the state militia, may draw a salary from the municipality and from the United
States government, while on special duty for the United States for the same
period, being absent from duty as deputy city auditor for a period of two wecks.

CorumMeus, OHIo, January 9, 1913

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—On December 30, 1912, you requested my opinion as follows:

“May a deputy city auditor, who is an officer in the state militia, draw
a salary from a municipality and from the U. S. government, while on
special duty for the United States for the same period, being absent from
deputy city auditor for a period of two weeks?”

I am of the opinion that an office in the state militia does not bear such a rela-
tion to the office of deputy city auditor as to bring them within the rule of in-
compatibility. “One is in no sense subordinate to or interfering with the
other,” nor are their “nature and duties such as to render it impossible from
conditions of public policy for one incumbent to retain both;” nor does either
office in any way act as a “check upon the other,” and the absence of two weeks
on military duty is not such a circumstance as would make it “physically impos-
sible to perform the duties of both offices.”

The rule is well settled that where two public offices are not incompatible in
their nature under the rule of common law, and where the holding of both con-
temporaneously by one individual is not expressly prohibited they may be cccupied
and their compensation drawn by a single incumbent.

I am, therefore, of the opinion that a deputy city auditor may draw his salary
both from the municipality and from the United States government while on
special duty for the United tSates for the same period, being absent from duty as
deputy city auditor for a period of two weeks.

Yours very truly,
TimorHY S. HocaN,
Attorney General.
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21.

FEES OF OFFICER CONDUCTING PRISONER TO WORKHOUSE, PAID
FROM COUNTY AND MUNICIPAL TREASURY IN ACCORDANCE
WITH LAST STATUTE—REPEAL OF FORMER STATUTE BY IM-
PLICATION. ‘

Inasmuch as section 12385, General Code, providing that the fees of an officer
transporting a prisoner to the workhouse, shall in state cases be paid from the
county treasury and in city cases from the municipal treasury, completely covers
the problem of the payment of such fees, and as this statute was enacted sub-
sequent to section 4132, General Code, which provides for the payment of such
fees from the county and township treasury, the former statute must be construed
to repeal the latier. The payment of such fees will be governed exclusively by
section 12385, General Code.

CoLumBus, OHIo, January 6, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEXN :(—I beg to acknowledge receipt of your letter of December 14,
1912, in which you state:

“Please construe and harmonize, if possible, sections 4132 and 12385
of the General Code.”

The sections of the General Code referred to in your communication are as
follows:

“Section 4132. The officer having the execution of the final sentence
of a court, magistrate, or mayor, shall cause the convict to be conveyed
to the workhouse as soon as practicable after the sentence is pronounced,
and all officers shall be paid the fees therefor allowed by law for similar
services in other cases. Such fees shall be paid, when the sentence is by
the court, from the county treasury, and when by the magistrate, from
the township treasury.

“Section 12385, Sheriff or other officer, transporting a person to such
workhouse shall have the following fees therefor: six cents per mile
for himself, going and returning, and five cents per mile for transporting
each convict, and five cents per mile going and coming for the services of
each guard, to be allowed as in penitentiary cases, the number of miles to
be computed by the usual routes of travel, to be paid in state cases out of
the general revenue fund of the county on the allowance of the county
commissioners, and, in cases for the violation of the ordinance of a
municipality, by such municipality on the order of the council thereof.”

The conflict between these two sections has reference to the source from which
the payment of the fees allowed to transporting officers is to come. The former
provides that such fees, when the sentence is by the court, shall be paid from the
county treasury, and when the sentence is by the magistrate from the township
treasury. The latter provides that such fees shall be paid in state cases out of the
general revenue fund of the county on the allowance of the county commissioners,
and in cases involving the violation of municipal ordinance, by the municipality on
the order of the council thereof.
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The legislative history of these statutes discloses that what is now section
4132 of the General Code was formerly section 2101 of the Revised Statutes (Bates
1536-372), It is first found in volume 66 O. L. at page 196, being section 277 and
has remained substantially in the same form from the date of its enactment to
the present time.

Section 12385 was originally enacted in 1883, 80 O. L. 220 and amended in
1884, 81 O. L. 84. It was carried into the Revised Statutes as section 6801a.

It is clearly apparent that these statutes are directly in conflict with one another
in respect to the source of payment of the fees of officers transporting prisoners to
the workhouse. Neither section was expressly repealed by the legislature and
therefore both cannot stand. A

On the subject of repeals by implication our supreme court in the recent case
of Goff et al. vs. Gates et al. Com., and Gates et al. Com. vs Granger to be reported
in 87 O. S,, held:

“An act of the legislature that fails to repeal in terms an existing
statute on the same subject-matter must be held to repeal the former statute
by implication if the later act is in direct conflict with the former, or if .
the subsequent act revises the whole subject-matter of the former act and is
evidently intended as a substitute for it.”

Donahue, J., in rendering the opinion of the court says:

“Repeals by implication are never favored. On the contrary, a court
will endeavor to make such reasonable construction of the new legis-
lation so that effect may be given to both. Thorniley, Auditor vs. State
ex rel. Dickey, 81 O. S. 108; Eggleston et al. vs. Harrington, Assignee,
61 O. S. 397-404.

“If, however, a statute is in clear conflict with existing legislation upon
the same subject-matter, effect must be given to the later act even if the
result is to repeal by implication the older statute. It is also a well known
rule of construction that where a statute purports to revise the whole
subject-matter of a former act and thereby evidences the fact that it
is intended as a substitute for the former, although it contains no express,
words to that effect, it operates as a repeal of the former law.”

Section 12385 fully covers the subject of payment of fees to officers transport-
ing prisoners to workhouses, and was, in my judgment, intended by the legislature
as a substitute for section 4132, although the latter was not expressly repealed.
Inasmuch as section 12385 was passed after section 4132, I am of the opinion that
the former section repeals the latter by implication. In other words, section 4132
is ineffective. The source from which the fees of such officers are to come is
governed by section 12385 rather than by section 4132. In all state cases such
fees are to be paid from the county treasury and in cases involving the violation
of a municipal ordinance from the municipal treasury. In no event can the town-
ship become liable for the payment thereof.

Yours very truly,
TimorHY S. HoGaN,
Attorney General.
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22.

CONTRACTS—BIDS FOR CONTRACTS IN EXCESS OF $500.00 ISSUED
BY DIRECTOR OF PUBLIC SERVICE WITHOUT AUTHORIZATION
OF COUNCIL, VOID—REISSUE OF BIDS NECESSARY.

When a director of public service advertises for bids for a contract in excess
of $500.00, without authorization of council, in accordance with section 4328,
General Code, such bids are illegal and wvoid. The subsequent authorization of
council for such contracts does not remmedy the defect; bids must be reissued.

Corunmsts, OHio, December 16, 1912,

Burean of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :——Your favor of November 22, 1912, is received in which you
inquire :

“A director of public service advertised for bids for water meters
involving an expenditure of over $500.00 without first obtaining the
authority of council to contract in such sum. The bids submitted as the re-
sult of such advertisement were opened on November 7th. Thereupon, the
city auditor notified the director that he could not enter into contract for
the reason that no authority had been granted by council. On November
11, 1912, the council passed a resolution authorizing and directing the
director of public service to enter into a contract, a copy of which resolution
is enclosed.

“Query. May the director of public service, acting upon the bids
submitted on November 7th, make award to the lowest and best bidder
and enter into a contract which would be a valid and legal obligation,
or would said director be required to readvertise and make award on
bids subsequently submitted in order to make such contract legal.”

This question involves the construction of section 4328, General Code, which
reads:

“The director of public service may make any contract or purchase
supplies or material or provide labor for any work under the supervision
of that department not involving more than five hundred dollars, \When an
expenditure within the department, other than the compensation of persons
employed therein, exceeds five hundred dollars, such expenditure shall
first be authorized and directed by ordinance of council. When so
authorized and directed, the director of public service shall make a written
contract with the lowest and best bidder after advertisement for not less
than two nor more than four consecutive weeks in a newspaper of
general circulation within the city.”

This section requires that the expenditure in question “shall first be author-
ized and directed by ordinance of council,” and that “when so authorized and
directed” the director of public service may enter into a contract after advertisement.

The first step to be taken is to secure the authorization of council to make
the expenditure. If the council so authorizes the expenditure the director may
enter into the contract after advertising for bids.
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If the council fails to authorize the expenditure at all the advertisement for
bids, if made before council has acted, would be a useless expense.

The director of public service should first secure the authorization of council
and thereafter he may proceed to advertise for bids.

It is my opinion that council must first authorize the expenditure and that the ad-
vertisement for bids must be made thereafter.

It will be necessary, therefore, in the case in question to readvertise for bids.
The contract cannot be let upon the bids which were received before council
authorized the expenditure.

Respectfully,
TimorrY S. HoGAN,
Attorney General.

25.

PUBLICATIONS—COUNCIL MAY BY ORDINANCE PROVIDE FOR PUB-
LICATION OF SEMI-ANNUAL APPROPRIATION ORDINANCES.

Under the decisions of Ohio, when council is authorized to publish in a
specified manner, the power of council to make further publication is not re-
stricted. There is no express provision for the publication of a semi-annual
appropriation ordinance.

Under section 4229, General Code, however, the right of council to require its
ordinances to be published is recognized and the construction is, therefore, justified
that it was the legislative intent to permit council, by ordinance, to provide for the
publication of any ordinance which it may in its discretion desire to publish.

Newspapers may, therefore, be paid for publication of semi-annual appropria-
tion ordinances, when the ordinance expressly states that the clerk of council shall
make publication thereof and the publication is made in accordance with section
4229, General Code.

CorumBus, O=HIo, December 7, 1912.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :(—] am in receipt of your letter of October 7th wherein you in-
quire as follows:

“We respectfully request your written opinion as to the payments
made to newspapers for publication of the semi-annual appropriation ordi-
nances, provided that the ordinance expressly states that the clerk of
council shall make publication of said ordinance.” ’

Section 4227, General Code, provides that ordinances of a general nature, or
providing for improvements shall be published before going into operation and
that no ordinance shall take effect until the expiration of ten days after first
publication of such notice.

Section 4228, General Code, provides:

“Ordinances and resolutions requiring publication shall be published
in two newspapers of opposite politics, published and of general circula-
tion in such municipality, if such there be, and shall be published in a
newspaper printed in the German language if there is in such municipality



ANNUAL REPORT OF THE ATTORNEY GENERAL. 193

such a paper having a bona fide paid circulation within such municipality
of not less than one thousand copies. Proof of such circulation shall be
made by the affidavit of the proprietor or editor of such paper, and shall
be filed with the clerk of the council.”

Section 4229, General Code, provides:

“Except as otherwise provided in this title, in all municipal corporations
the statements, ordinances, resolutions, orders, proclamations, notices and
reports required by this title, or the ordinances of a municipality to be
published, shall be published in two newspapers of opposite politics of
general circulation therein, if there are such in the municipality, and for
the following times: The statement of receipt of disbursements required
shall be published once; the ordinances and resolutions once a week for
two weeks consecutive weeks; proclamations of elections once a week for
two consecutive weeks; notices of contracts and of sale of bonds once a
week for four consecutive weeks; all other matters shall be published
once.”

Under section 4227, General Code, the only ordinances that require publica-
tion are those of a general nature or providing for improvement. 1t has been
held by this department, following the decision of State ex rel. Transcript Print-
ing Co. vs. City of Wellston, decided by the circuit court of Jackson county, Ohio,
that a semi-annual appropriation ordinance did not require publication as it was
not an ordinance of a general nature or providing for an improvement. Therefore,
as far as section 4227, General Code, is concerned there is no requirement upon a
village council to publish such an ordinance, and there being no requirement of law
in that regard there would be no power in council to publish such an ordinance
under said section.

In Wasem vs. Cincinnati, 2 Cincinnati superior court reports page 84, decided
in 1871, it was held:

“Section 100 of the Municipal Code, which requires the publication of
ordinances in some newspaper of general circulation, does not preclude
the publication of ordinances by other means, in the discretion of the
city council, and the court will not by injunction restrain that discretion,
even though the ordinances should be published in newspapers which
have not a general circulation in the city; provided, they are also published
in some newspaper which has such general circulation.”

Storer, J., on page 86 says:

“Does, then, the language of s.ection 100 of the Municipal Code ex-
pressly or impliedly limit the power of the city council in that particular?
It requires that the ordinance shall be published in some newspaper of
general circulation in the corporation. But it does not expressly, nor
impliedly, say that that is all the publication that shall be permitted or
procured. Nor is there any such limitation of power expressed or im-
plied in section 562 of the Municipal Code. That section requires the
publication of the notice of all improvements to be contracted for in some
newspaper of general circulation, and in two if there are so many in the
corporation. There is no language of restriction in either section. The
council has as much power to publish it as it would have had under the

7—A. G,



194 BUREAU

general powers in section 8, if there had been no provisions like that in
section 100. It may give such additional publicity to an ordinance as it
may deem expedient, and it may employ other means than newspapers in
general circulation, if in its discretion such other means are deemed
useful. It may publish in a newspaper which is printed in the German
language ; but the publication must be made in at least one paper of general
circulation in the corporation.”

In the case of Cincinnati et al. vs. Davis et al. 58 O. S. 225, decided in 1898,
Minshall, J., in delivering the opinion of the court says on page 237:

“As to the claim that the advertising, amounting to $300.00, was ex-
cessive: We do not understand that it is claimed, that the amount paid any
particular paper was excessive—the claim is that the advertising in each
particular instance was in more newspapers than required by law. The
statute does not limit the number of papers in which the advertising shall
be made. It simply is that, in each instance, the advertisement shall be in
‘some newspaper.” But this is not saying that it shall be in no more than
one. The board seems to be given a discretion in this matter; and when
there is nothing to show an abuse of its discretion, exception cannot be
taken to the amount paid for advertising the various steps in the pro-
ceeding as required by law.”

It would appear from the two cases foregoing cited that it is the opinion of
the courts that where authority is given for publication a municipal council may
cause additional publication to be made of the particular ordinance as in their dis-
cretion they deem advisable. This rule, however, does not seem to be borne out
in the case of county officers as is shown by the case of The Vindicator Printing
Co., vs State 68 O. S. 362, the first syllabus of which is as follows:

“Where the number of publications of a sheriff’s election proclamation
or other public notice, is fixed by statute, there is no authority in the board
of county commissioners, or other county officer, to contract for publica-
tions in excess of the number directed by statute. The board is also
without authority to allow a claim for such excessive publications, and the
allowance of such claim does not bind the county. Nor is authority to ad-
judicate and allow such claim given by the fact that with the charge for
unauthorized publications there is, on the same paper, a charge for a pub-
lication which is authorized by statute.”

I believe that the rule as expressed in 68 O. S. above referred to is the better
rule in this: That wherever it is definitely provided by law for publication a
municipality or other public body is not authorized to go beyond the express pro-
visions of the statute.

In the case in question there is no provision whatever for the publication of
the ordinance for the reason that it is not one of a general nature or providing
for an improvement, and even though the cases of Wasem vs. Cincinnati supra,
and Cincinnati vs Davis supra were considered as stating the proper rule of law,
yet in each of those cases the municipality was authorized to publish a particular
ordinance or notice.

Section 4229, General Code, however, provides in part as follows:

“Except as otherwise provided in this title, in all municipal corpora-
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tions, the * * * ordinances * * * required by this title, or the ordinances of
e municipality to be published, shall be published in two newspapers of
opposite politics of general circulation therein, if there are such in the
municipality, and for the following times; * * * ordinances and resolu-
tions once a week for two consecutive weeks * * *”

As it is not otherwise provided in the title in which section 4229, G. C, is
found that ordinance other than those of a general nature or providing for improve-
ments shall be published, and as it is provided in said section 4229 that ordinances
required by the ordinances of a municipality to be published shall be published in a
specific manner, and as the ordinance in question in itself provides that it should be
published, I am of the opinion that the legislature intended to leave it discretionary
with the council of the municipality to decide what ordinance other than those of a
general nature or providing for an improvement should be published.

I am, therefore, of the opinion that it is proper to pay newspapers for publica-
tion of semi-annual appropriation ordinances providing the ordinance expressly
states that the clerk of council shall make publication thereof and the publication
is made in accordance with section 4229, General Code.

Very truly yours,
Timoray S. Hogan,
Attorney General.

31

MUNICIPAL CORPORATIONS MAY NOT EXPEND MONEY FOR PUR-
POSE OF MUNICIPAL BUDGET EXHIBITION.

A municipal corporation does not possess the power to expend moneys for the
purpose of conducting a municipal budget exhibition; furthermore, even though
such power exists, where an amount for such purpose had not been set forth in
the annual budget and had therefore not been included by the budget commission,
it could not be allowed by virtue of the Swmith one per cent. law.

CoLumBus, OHI1o, December 13, 1912,

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I have your letter of October 28, 1912, in which you inquire as
follows:

“The city of Cincinnati has recently held a municipal budget exhibi-
tion, the principal object of which was to show the citizens how their
money is being expended and how the various departments are operated.
This was a new undertaking not contemplated by council when the appro-
priation ordinance was drawn, and no provision therein was made for such
expenses. It was operated mainly by the bureau of municipal research and
the bulk of the expenses was paid from private funds, but the city
auditor is now receiving vouchers from various departments to cover ex-
penses undergone in preparing this exhibit and the city desires to know
if said expenses are a legal charge against the city funds. We are informed
that no provision for such expenses was made in the annual budget for
the municipal expenses of 1912.
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“Should the city auditor honor such vouchers and draw his warrant
on the city treasurer?”

In answer thereto permit me to say that there are two reasons to my mind which
preclude the payment out of city funds for expenses in connection with the
municipal budget exhibition. They are,

“l. This exhibit does not come within the provision of any of the
legislative grants of power to municipalities, and,

“2. The act of May 31, 1911, (Smith one per cent. law) provides:

“‘But no appropriation shall be made for any purpose not set forth
in the annual budget nor for a greater amount for such purpose than
the total amount fixed by the budget commission exclusive of receipts and
balances.””

It necessarily follows that if appropriations are to be limited as stated, the
payments cannot be made to satisfy a claim not provided for in the budget.
Yours very truly,
TimoraY S. HoGAN,
Attorney General.

32.

CONSTITUTIONAL AMENDMENT -— EIGHT-HOUR LAW NOT SELF-
EXECUTING—ABSENCE OF PENALTY.

Inasmuch as proposal 13 of the constitutional amendment, providing that eight
hours will constitute a day's work in public affairs, does not provide any penalty
for violation thereof, it is to be presumed that is left to the legislature to determine
whether or not such law shall apply to municipal corporations in their governmental, .
as well as private capacity, and also to provide for its proper enforcement.

Until, therefore, the legislature has made such provision, it cannot be considered
illegal for a city to employ an engineer in the operation of the municipal water-
works or electirc light plant for more than eight hours in any one day.

CorLumsus, OHIo, December 13, 1912,

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—In your letter of October 17, 1912, you ask:

“We respectfully request your written opinion upon the following
question, construing the amendment to article 2, section 37 of the con-
stitution: Is it a violation of the provisions of said constitutional amend-
ment for a city to employ engineers in the operation of a municipal
waterworks or electric light plant for more than eight hours in any one
day? If so, what is the penalty?”

Proposal 13, as adopted September 3, 1912, reads as follows:

“Section 37. Except in cases of extraordinary emergency, not to exceed
eight hours shall constitute a day’s work, and not to exceed forty-eight
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hours a week’s work, for workmen engaged on any public work carried
on or aided by the state, or any political sub-division thereof, whether
done by contract, or otherwise.”

The only question is whether the expression “any public work carried on” is
to be limited to construction work such as public buildings, pikes and the like or
shall be held to include operatives of utilities when owned and operated by the
state or a municipality.

Inasmuch as section 37 does not enforce itself automatically, so to speak, I
feel that until the legislature takes action, which it will doubtless do at its coming
session, a specific answer to your inquiry cannot be made as the legislature may or
may not include the employes you mention in its action.

However, no penalty can attach until one is prescribed by the legislature, and
it must be remembered that this section does not go into effect until January 1, 1913,

Yours very truly,
TimorHY S. HoGAN,
Attorney Gencral.

50.

COUNTY COMMISSIONERS—CLERK SHALL KEEP BUT ONE RECORD
OF OFFICIAL ACTS EXCEPT WITH REFERENCE TO INFIRMARY
AFFAIRS.

Section 2406, General Code, providing that the clerk of the county commtis-
sioners shall keep a full and complete record of the proceedings of the board,
provides but one book for that purpose. In view of the language of this statute,
therefore, and of the further fact that the keeping of separate records of separate
departments of work would require either a duplication of records in two books or
would result in a part of the proceedings of each particular session being found
in separate books, the clerk cannot be required, in contemplation of this statute,
to wmaintain records in regard to county ditches and turnpikes.

With respect to infirmary affairs, however, section 2522, General Code, expressly
requires the county commissioners to keep separate books in which the clerk shall
keep a separate record of the transactions respecting the county infirmary.

CoLumeus, OHIo, January 16, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Your favor of November 22, 1912, is received in which you in-
quire :

“May the clerk of the board of county commissioners legally record the
official acts of said board in regard to county ditches, turnpikes and in-
firmary affairs in a record book separate from the record giving the action
of said board upon the allowance of bills and other general duties devolving
upon them?”

Section 2406, General Code, provides:

“The clerk shall keep a full record of the proceedings of the board,
and a general index thereof, in a suitable book provided for that purpose,
entering each motion with the name of the person making it on the record.
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He shall call and record the yeas and nays on each motion which involves
the levying of taxes or the appropriation or payment of money. He shall
state fully and clearly in the record any question relating to the power and
duties of the board which is raised for its consideration by any person
having an interest therein, together with the decision thereon, and shall
call and record the yeas and nays by which the decision was made. When
requested by a party interested in the proceedings or by his counsel, he
shall record any legal proposition decided by the board, the decision thereon
and the votes by which the decision was reached. If either party, in person
or by counsel, except to such decision, the clerk shall record the exceptions
with the record of the decision.”

It will be observed that in this section the word “book” is used in the singular.
There is a special provision of statute in reference to the recording of the acts
of the commissioners in reference to infirmary matters.

Section 2522, General Code, provides:

“The board of county commissioners shall make all contracts and
purchases necessary for the county infirmary and prescribe such rules and
regulations as it deems proper for its management and good government,
and to promote sobriety, morality and industry among inmates. The
commissioners shall keep a separate book in which the clerk, or if there is
no commissioners’ clerk, the county auditor, shall keep a separate record
of their transactions respecting the county infirmary, which book shall at
all times be open to public inspection.”

By virtue of this section the county commissioners are not only authorized,
but they are required to keep a separate book in which to record their transactions
respecting the county infirmary. This section was placed in its present form by the
act of 102 Ohio Laws 433, which act abolished the position of infirmary director
and placed the infirmary in charge of the county commissioners.

Section 2407, General Code, provides:

“Immediately upon the opening of each day’s session of the board, the
records of the proceedings of the session of the previous day shall be
read by the clerk, and, if correct, approved and signed by the commis-
sioners. When the board is not-in session, the record book shall be kept in
the auditor’s office, and open at all proper times to public inspection. It
shall be duly certified by the president and clerk, and shall be received as
evidence in every court in the state.”

By virtue of this section the first order of business is the reading and approval
of the record of the proceedings of the session of the previous day. The clerk of
the county commissioners is required to keep a full and complete record of the
proceedings of the board.

Section 2401, General Code, provides:

“There shall be four regular sessions of the board of county commis-
sioners each year, at the office of the commissioners at the county seat, com-
mencing, respectively, on the first Monday of March, June, September and
December. At each meeting the board shall transact such business as
required by law,”
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Section 2402, General Code, provides:

“Special sessions of the board may be held as often as the commis-
sioners deem it necessary. At a regular or special session, the board may
make any necessary order or contract in relation to the building, furnish-
ing, repairing or insuring the public buildings or bridges, the employ-
ment of janitors, the improvement or inclosure of public grounds, the
maintenance or support of idiots or lunatics, the expenditure of any fund,
or provide for the reconstruction or repair of any bridge destroyed by
fire, flood or otherwise, and do any other official act not, by law, restricted
to a particular regular session.”

By these sections it appears that the commissioners, at a regular or special
session, may transact the general business of the board. At any session it may
act upon county ditches, turnpikes, or upon other matters.

There is no statutory provision requiring separate books for the record of the
commissioners, other than that pertaining to the county infirmary.

If separate books were kept for the recording of the proceedings of the county
commissioners as to particular matters, you would be confronted with one or the
other of two situations:

First. A part of the proceedings of a particular session would be found in one
book and another part thereof in some other book, or

Second. In order to obviate this difficulty and at the same time to have the pro-
ceedings pertaining to a particular matter in its proper book, it would be necessary
to make a complete record of the proceedings of a particular session in two or
more books. This would mean a duplication of record.

If it were desired to keep separate books, it would be necessary to limit the
business of a particular session to matters which could all he properly recorded in
a particular book. This separation of business would be hard to carry out in
practice. The county infirmary is a separate institution which has but recently
come under the control of the county commissioners, and they can easily scparate
the business of the infirmary from their other duties.

The statutes contemplate that a full and complete record of the proceedings
of each session of the commissioners shall be made. It does not contemplate that
a record of part shall be kept in one book and another part in another, except as
to the county infirmary.

The record should show the business as transacted and should be complete.

It is my opinion that a record of the proceedings of a particular session of the
board of county commissioners should be made consecutively and that the records
of the sessions should follow each other in order of date. In this way a con-
tinuous record of the proceedings will be obtained and it is this kind of record
that the statute contemplates.

It is my conclusion, therefore, that the county commissioners are not authorized
to provide separate books in which to have their proceedings on particular matters
recorded, except as to their transactions in reference to the county infirmary,
for which they are required by statute to keep a separate record.

Respectfully,
TimoTHY S. Hocax,
Attorney General.
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52.

BUREAU—FINDING AGAINST COUNTY AUDITOR AND OTHER OF-
FICERS FOR PAYMENT OF CLERK HIRE IN EXCESS OF AMOUNT
ALLOWED BY COUNTY COMMISSIONERS.

It is the official duty of the county auditor to know the manner of drawing,
and the statutory restrictions relating to vouchers for payment of county expenses.
Furthermore, in the case of the allowance of clerk hire in the office of county of-
ficers, the auditor has notice of the proceedings of the commissioners when he
serves as their clerk, under the provisions of section 2566, General Code; if he does
not serve as their clerk, he has notice of their proceedings by virtue of section 2407,
Gencral Code, which provides that the record book of the county commissioners’
work shall be kept in the auditor's office. The county auditor, therefore, is charged
with actual or conustructive notice of the allowance made by the county commis-
sioners, for clerk hire in excess of which sno payment can be made, by virtue of
sections 2980 and 2981, General Code.

When a county auditor, therefore, allows a voucher for the payment of clerk
hire, in excess of the cowity commissioners’ allowance, he is liable for such payment.

By wvirtue of section 2981, General Code, the various officers are requirved to
limit the salaries of their clerks to the aggregate amount allowed by the commis-
sioners. If such officer, therefore, employs help and certifies to the county auditor,
compensation in cxcess of the aggregate amount allowed his office by the com-
missioners, he violates his official duty and is liable to the county for such excess
payment. The county treasurer is not given any official or formal notice of the
action of the county commissioners in fixing such an allowance, nor has he in his
possession any records of such proceedings. He is not, therefore, liable for over-
paying the annual allowance made by the county commissioners for such clerk hire.

Under section 2980-1, General Code, however, the aggregate sum, fived by the
county commissioners to be expended in any one vyear for compensation of any
assistanis of any employes shall not exceed a certain percentage of the fees, costs
and allowances, etc. When in making their allowances, therefore, the county com-
missioners violate this statute, they and all other county officers are charged with
knowledge of this limitation end are liable for payment made in contravention
thereto, the county treasurer as well as the others.

Deputies and clerks are not required to take notice of these statutory limita-
tions and they have the right to presume that the officers will perform their duties
as prescribed by statute. They are not liable, therefore, for excess amounts paid
to them when they have received money in good faith for services performed.

Corumsus, OHIo, December 10, 1912

Bureau of Inspection and Supervision of Public Offices, Colummbus, Ohio.
Ge~xTLEMEN :(—Under date of August 28, 1912, you inquire :

“What should be the finding of this department wherein amount
allowed by the county commissioners for clerk hire in the office of county
officers under the salary law, is exceeded, the excess being paid out of the
fee fund of the respective officers upon the signing of a receipt by the
clerk receiving the excess compensation, such compensation being paid at
the rate fixed by the county officer, and certified to the county auditor.”

You further call attention to the opinion of May 10, 1911, in which it was
held that the county treasurer was liable for overpaying the allowance made by
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the county commissioners for the compensation of the deputies and clerks in the
various county offices subject to the salary law, and ask for a reconsideration of
such finding.

Your inquiry involves the financial liability of various officials, to wit, the
county auditor, the county treasurer, the officer who employed the deputy or clerk
to whom the excess amount was paid, and also the liability of such deputy or clerk.

In fixing the liability of the various officers the provisions of the county salary
law must be considered.

Section 2980, General Code, provides:

“On the twentieth of each November such officer shall prepare and
file with the county commissioners a detailed statement of the probable
amount necessary to be expended for deputies, assistants, bookkeepers,
clerks and other employes, except court constables, of their respective
offices, showing in detail the requirements of their offices for the year
beginning January 1st next thereafter with the sworn statement of the
amount expended by them for such assistants for the preceding year. Not
later than five days after the filing of such statement, the county commis-
sioners shall fix an aggregate sum to be expended for such period for the
compensation of such deputies, assistants, bookkeepers, clerks or other
employes of such officer, except constables, which sum shall be reasonable
and proper, and shall enter such finding upon their journal.”

This section requires the commissioners to enter their allowance upon their
journal. It does not require that notice shall be given to the county auditor or
to the county treasurer of the amount of such allowance. I find on statutory re-
quirement that either the county auditor or the county treasurer shall be officially
or formally notified of the action of the county commissioners.

Section 2981, General Code, provides:

“Such officers may appoint and employ necessary deputies, assistants,
clerks, bookkeepers or other employes for their gespective offices, fix their
compensation and discharge them, and shall file with the county auditor
certificates of such action. Such compensation shall not exceed in the
aggregate for each office the amount fixed by the commissioners for such
office. When so fixed, the compensation of each duly appointed or
employed deputy, assistant, bookkeeper, clerk and other employe shall be
paid monthly from the county treasury.”

By virtue of this section the various officers are authorized to employ the
necessary deputies, clerks and other help in their offices and to fix their com-
pensation. They are required to certify such action to the county auditor, and
when the compensation is so fixed and certified the county auditor is authorized
to draw a warrant monthly for such compensation upon receiving a receipt such
as is provided in section 2988, infra, General Code.

Section 2983, General Code, provides:

“On the first business day of April, July, October and January, and
at the end of his term of office, each such officer shall pay into the county
treasury on the warrant of the county auditor, all fees, costs, penalties, per-
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centages, allowances and perquisites of whatever kind collected by his
office during the preceding quarter or part thereof for official services,
which money shall be kept in separate funds and credited to the office from
which received; and he shall also at the end of each calendar year, make
and file a sworn statement with the county commissioners of all fees,
costs, penalties, percentages, allowances and perquisites of whatever kind
which has been due his office and unpaid for more than one year prior to
the date such statement is required to be made.

By virtue of this section both the county auditor and the county treasurer
have official notice of the amount of fees collected by each office, and such fees

are required to be kept in separate funds and credited to the office from which
received.

Section 2987, General Code, provides:

“The deputies, assistants, clerks, bookkeepers and other employes of
such offices shall be paid upon the warrant of the county auditor, from the
fees, costs, percentages, penalties, allowances, or other perquisites or
sums of whatever kind collected and paid into the county treasury and
credited by the treasurer to the fee fund of such offices.”

Section 2460, General Code, provides:

“No claims against the county shall be paid otherwise than upon the
allowance of the county commissioners, upon the warrant of the county
auditor, except in those cases in which the amount due is fixed by law,
or is authorized to be fixed by some other person or tribunal, in which
case it shall be paid upon the warrant of the county auditor, upon the pro-
per certificate of the persoun or tribunal allowing the claim. No public
money shall be disbursed by the county commissioners, or any of them,
but shall be disbursed by the county treasurer, upon the warrant of the
county auditor, specifying the name of the party entitled thereto. on
what account, and upon whose allowance, if not fixed by law.”

By virtue of this section each voucher drawn by the county auditor must show
the account or fund from which it is to be paid, and upon whose allowance the
payment is made, if the same is not fixed by law. This applies to all payments
made for compensation of deputies and clerks in the various offices. It is the
official duty of the county auditor to know the manner in which vouchers for such
compensation should be drawn.

In the case of paying salaries to the deputies, clerks and other employes in
county offices under the salary law, the auditor is required to act in accordance
with the provisions of the statutes. Specific duties are placed upon him and he
is presumed to know those duties and the manner in which they are to be per-
formed. It is made his official duty to pay such deputies and clerks upon the
fixing of their compensation by the county officer in charge and upon the proper
certificate having been filed with him.

By virtue of section 2981, General Code, the various officers are required to
limit the salaries of their deputies, clerks and other employes in their offices to
the aggregate amount allowed by the commissioners. Each officer in fixing the compen-
sation of his deputies, clerks and employes must take notice of the amount allowed such
officer by the county commissioners. If he employs help and certifies to the
county auditor compensation in excess of the aggregate amount allowed his office
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by the commissioners he violates an official duty and is liable to the county for any
excess payment made by reason of such illegal act.

In many counties the county auditor is clerk to the board of county commis-
sioners. Where he is such clerk he has actual knowledge of the proceedings of
the commissioners.

Section 2566, General Code, provides:

“By virtue of his office, the county auditor shall be the secretary of
the county commissioners, except as otherwise provided by law. When
so requested, he shall aid them in the performance of their duties. He
shall keep an accurate record of their proceedings, and carefully preserve
all documents, books, records, maps and papers required to be deposited
and kept in his office.”

Section 2409, General Code, provides:

“If such board finds it necessary for the clerk to devote his entire
time to the discharge of the duties of such position, it may appoint a
clerk in place of the county auditor and such necessary assistants to such
clerk as the board deems necessary. Such clerk shall perform the duties
required by law and by the board.”

In many instances the county auditor is not the clerk of the county commis-
sioners.

Section 2407, General Code, provides:

“Immediately upon the opening of each day’s session of the board,
the records of the proceedings of the session of the previous day shall
be read by the clerk, and, if correct, approved and signed by the commis-
sioners. When the board is not in session, the record book shall be kept
in the auditor’s office, and open at all proper times to public inspection.
It shall be duly certified by the president and clerk, and shall be received
as evidence in every court in the state.”

By virtue of this section the record of the proceedings of the county commis-
sioners is left in charge of the county auditor, when the board is not in session.
So, even though the county auditor is not the clerk of the commissioners, the
means of informing himself of the action of the commissioners is in his office
and under his care. The statute fixes the time when commissioners shall make
the annual allowance for clerk hire. This is fixed by statute and all officers are
presumed to know the provisions of the statutes.

The county auditor, therefore, has notice, either actual or constructive, of the
action of the commissioners in making the annual allowance for clerk and deputy
hire. Furthermore the several officers certify to the auditor the compensation of
their help and the appointment thereof. All the facts necessary to inform himself

"as to the limitations placed upon the amount to be paid for such compensation
are in his possession. He is bound to take notice of the statutory provisions as
to the limit of the amount to be paid for each office and of the amount fixed by
the commissioners.

The county- auditor, therefore, would be liable for any payment made upon a
voucher drawn by him in excess of the amount allowed by the county commis-
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sioners for deputy and clerk hire in a county office which comes within the pro-
visions of the county salary law.

It has been seen that it is not required that the county treasurer shall be given
any official or formal notice of the action of the county commissioners in fixing
the allowance for clerk hire in the various offices. Neither has he possession of
the records of the county commissioners so that he may inform himself of such
allowance.

The county treasurer is required to keep a separate account of the fee fund
of each office. The compensation of the deputies and clerks of an office is paid
from the fee fund of such office.

The county auditor is required to certify all moneys, except that collected on
the tax duplicate, into the county treasury. He is also required to keep accurate
accounts of all funds, showing the amount paid in and the amount paid out.

Section 2567, General Code, provides:

“Except moneys collected on the tax duplicate the auditor shall
certify all moneys into the county treasury, specifying by whom to be
paid and what fund to be credited, charge the treasurer therewith and
preserve a duplicate of the certificate in his office. Costs collected in
penitentiary cases which have been paid by the state or to be so paid, shall
be certified into the treasury as belonging to the state.”

Section 2568, General Code, provides:

“The county auditor shall keep an accurate account current with the
treasurer of the county, showing all moneys paid into the treasury, the
amount thereof, the time when, by whom, from what source and to what
fund paid, and of all moneys paid out, showing the amount thereof, the
time when, to whom, for what purpose and from what fund paid. Upon
the receipt of the daily statement of the county treasury required by law,
the auditor shall enter on his account current as a charge to the treasurer
the amount of tax collected as shown by such statement, in the following
manner: Collections of liquor taxes, to be credited to the ‘undivided
liquor tax fund,’ collections of cigarette tax, to be credited to ‘the cigarette
tax fund,’ collections of inheritance tax to be credited to the ‘undivided
inheritance tax fund; and collections of other taxes and assessments
of whatever kind to be credited to the ‘undivided general tax fund.””

Section 2569, General Code, provides:

“On the first business day of each month, the county auditor shall
prepare in duplicate a statement of the finances of the county for the
preceding month, showing the amount of money received to the credit
of each fund and account, the amount disbursed from each, the balance
remaining to the credit of each, and the balance of money in the treasury
and depository. After careful comparison with the treasurer’s balances,
he shall submit such statement to the commissioners, who shall place it on
file and forthwith post one copy thereof in the auditor’s office, to remain
so posted for at least thirty days for the inspection of the public.”

Section 2640, General Code, prescribes the duty of the county treasurer as to
the accounts to be kept by him. Said section reads:
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“The county treasurer shall keep an accurate account of all moneys
by him received, showing the amount, the time, from whom and from
what source received, and of all disbursements by him made, showing
the amount thereof, the time, to whom and for what purpose paid. He
shall so arrange his accounts that the amount received and paid on ac-
count of each separate and distinct fund, shall be exhibited in a separate
and distinct account.”

Section 2674, General Code, provides the manner of paying money from the
county treasury as follows:

“No money shall be paid from the county treasury, or transferred to
any person for disbursement, except on the warrant of the county auditor,

but money paid over by the county treasurer to the state treasurer shal
be on the warrant of the auditor of state.”

Section 2675, General Code, provides:

“When a warrant drawn on him as treasurer by the auditor of the
county is presented for payment, if there is money in the treasury or
depository to the credit of the fund on which it is drawn, and the
warrant is endorsed by the payee thereof, the county treasurer shall redeem
it by payment of cash or by check on the depository, and shall stamp
on the face of such warrant, ‘Redeemed, and the date of redemption.”

While the county treasurer is required to keep a separate and distinct account of
each distinct fund, yet he is not required to keep such accounts and funds in such detail
as is required of the county auditor. He has not the same notice as the county
auditor as to the allowance made by the county commissioners for compensa-
tion of deputies and clerks. Neither has he official notice of the compensation
fixed for each deputy, clerk or other employe, or of their appointment.

For these reasons the county treasurer is not liable for overpaying the annual
allowance made by the county commissioners for the clerk hire of a county office,
where such payment is made in good faith upon a voucher of the county auditor.

In fixing the liability of the various officers another statute must be con-
sidered.

Section 2980-1, General Code, provides in part:

“The aggregate sum so fixed by the county commissioners to be ex-
pended in any year for the compensation of such deputies, assistants,
bookkeepers, clerks or other employes, except court constables, shall not
exceed for any county auditor’s office, county treasurer’s office, probate
judge's office, county recorder’s office, sheriff’s office, or office of the
clerk of courts, an aggregate amount to be ascertained by computing
thirty per cent. on the first two thousand dollars or fractional part thereof,
forty per cent. on the next eight thousand dollars or fractional part thereof
and eighty-five per cent. on all over ten thousand dollars, of the fees,
costs, percentages, penalties, allowances and other perquisites collected
for the use of the county in any such office for official services during the
year ending September thirtieth next preceding the time of fixing such
aggregate sum; * * *”



206 BUREAU

This section prescribes certain percentage limitations upon the amount that
may be allowed by the county commissioners for the compensation of deputies,
clerks or other employes in the several county offices. This is a statutory limita-
tion of which all county officials are presumed to know and of which they must
take notice. In this respect this limitation is different from the order made by
the county commissioners for the annual allowance. .

The county commissioners in making the annual allowance must take notice of
this percentage limitation and they will be liable for any loss to the county by
reason of their making an allowance in excess of such percentage limitation.

The various officers who employ the deputies and clerks and fix their com-
pensation must also take notice of this statutory limitation and they will be
liable for any payment made to employes of their office, who have been appointed and
certified to by them, in excess of such limitation. The county auditor is also re-
quired to take notice of such limitation and will be liable for payments made in
excess thereof, if he draws a voucher therefor.

The county treasurer has at his command in his office records the amount of
the fees collected for and by each office and he also is required to know the statutory
limitations and will be liable for payments made by him in excess of such limita-
tion.

There is a further question of the liability of the clerk or deputy who receives
the excess payment.

The deputies and clerks are not required to take notice that their compensa-
tion is certified to the auditor, or to the amount of the allowance, or that such
allowance has been exceeded. This is the duty of the respective elective officers.
The deputies and clerks would have a right to presume that these officers will
perform their duties as prescribed by statute. If the excess has been discovered
before payment the clerk or employe could not hold the county liable for his
compensation. But where payment has been made and the services performed in
good faith the clerk and deputy are not liable to an action by the county for the
recovery of the amount paid in excess of the annual allowance. The county looks
to the county officer to protect it from loss. This is also true of the percentage
limitation.

In cases of overpayment of an annual allowance a question would arise, where
there is more than one employe, as to which one actually received the excess.

The deputies and other employes are required to sign a receipt before a warrant
is drawn in their favor by virtue of section 2988, General Code, which reads:

“Before the auditor issues a warrant upon the county treasurer to
any such deputy, assistant, clerk, bookkeeper, or other employe, for his
compensation, such person shall sign a receipt which shall be in the
following form:

“No - 19____

“Received of the (here recite the county, or officer, as the case may
be) by (here insert the name of the party receiving compensation)
___________________________ dollars in full for services as (here insert
services) fOr e cmmmmmmee - ending _______ 19____.

“I hereby certify that I have rendered the services as herein stated,
and that I have received the full sum set forth in the above receipt for my
own use and benefit, and that I have not paid, deposited or assigned,
nor contracted to pay, deposit or assign, any part of such compensa-
tion for the use of any other person, nor in any way directly or indirectly,
paid, or given nor contracted to pay or give, any reward or compensation
for such position or the emoluments thereof - .

(Name of the party receiving money.)

“Such receipts shall be preserved and filed by the auditor.”
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This is a receipt for payment of his compensation and a certificate that he has
performed the services. There is no provision as to the annual allowance.

I am of the opinion that no finding can be made against a deputy or cierk for
any payment made to him over and above the amount allowed by the county
commissioners for the compensation of deputies and clerks in a county office under
the salary law, where the services are performed and the money received in good
faith. Such deputy or clerk is not liable for payment to him in excess of the
statutory limitation prescribed in section 2988, General Code, supra.

Respectfully,
Timoray S. Hocax,
Attorney General,

63.

SINKING FUND TRUSTEES—PREMIUMS AND ACCRUED INTEREST
RECEIVED FROM SALE OF BONDS NOT ISSUED FOR SPECIAL
ASSESSMENTS SHALL BE APPLIED GENERALLY ON BONDED
DEBT AND INTEREST ACCOUNT OF MUNICIPAL CORPORATION.

By section 3932, General Code, it is expressly provided that premiums received
from the sale of bonds issued for purposes other than special assessments, shall be
applied by the sinking fund trustees on the bonded debt and interest account of
the municipal corporation. Premiums, therefore, received from the sale of bonds is-
sued for the extension of the distrubution lines of a municipal water works plant,
which bonds are to be paid from the general revenues of the municipality, may
be applied by the sinking fund trustees to the general bonded debt and interest
account of the corporation, instead of the payment of water works bonds.

Corumeus, OHIo, January 30, 1913.

Burean of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Your favor of January 3, 1913, is received in which you inquire:

“AMay the premium received from the sale of bonds issued for the
extension of the distribution lines of a municipal water works plant
and turned over to the sinking fund trustees be applied by said board in
meeting other debt obligations of the municipality, or are such moneys
required to be held by the trustees and applied on the water works debt
(see section 3932, General Code) ?”

I assume that the bonds in question are to be paid by means of general taxa-
tion upon the taxable property of the municipality, or from the general revenues
thereof and are not to be paid by special assessments upon certain property.

Section 3932, General Code, provides:

“Premiums and accrued interest received by the corporation from
a sale of its bonds shall be transferred to the trustees of the sinking fund
to be by them applied on the bonded debt and interest account of the
corporation, but the premiums and accrued interest upon bonds issued
for special assessments shall be applied by the trustees of the sinking fund
to the payment of the principal and interest of those bonds and no others.”
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This section provides that when bonds are issued for special assessments, the
premium and accrued interest upon such bonds shall be applied “to the payment
of the principal and interest of those bonds,and no others.” This provision does
not apply to the case submitted as the bonds in question are not to be paid by means
of special assessments. By virtue of section 3932, General Code, the premium and
accrued interest on such bonds are to be paid to the sinking fund trustees “to
be by them applied on the bonded debt and interest account of the corporation.”
This does not refer to any particular bonded debt or interest account. It means
the general bonded debt and interest account of the corporation.

I am, therefore, of the opinion that the premium and accrued interest secured
upon the sale of bonds for the extension of the lines of the waterworks which are
to be paid for by general taxation, or from the general revenues, may be applied
by the trustees of the sinking fund to the payment of the general bonded indebted-
ness and interest account of the corporation and they are not required to apply such
premium and accrued interest to the payment of the waterworks bonds.

Respectfully,
TimorrY S. HoGAN,
Attorney General.

7. . . '

MEMORIAL TRUSTEES—FUNDS EXPENDED BY, MAY ONLY BE PAID
UPON ORDER OF BOARD AND WARRANT OF COUNTY AUDITOR.

Section 3063, General Code, provides that the fund arising from the sale of
bonds for a memorial building shall be placed in the county treasury to the credit
of a fund io be known as the memorial building fund; the same section provides
that such fund shall be paid out upon the order of the board of trustees, certified
by the chairman and theé secretary. This statute must be read in connection with
section 2460; which provides that no claim against the county shall be paid otherwise
than upon the warrant of the county auditor, and with other statutes which disclose
the scheme of finance in counties.

Such fund, therefore, must be paid upon the order of the board of trustees,
certified to the county auditor, by the warrant of the county auditor upon the county
treasury.

CoLumsus, OHIo, January 21, 1913.

Bureau of Inspection and Supervision Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—] take pleasure in replying to yours of January 4, 1913, which
is as follows:

“Clark county is about to erect a memorial building in accordance with
the provisions of sections 3095, et seq.

“Section 3063 provides that ‘such funds shall be paid out upon the order
of the board of trustees, certified by the chairman and secretary.’ Please
render this department your written opinion as to whether or not such funds
may be paid out direct upon the order of the board of trustees or whether
the county auditor should issue his warrant upon the order of the board
of trustees, certified by the chairman and secretary.”
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I do not see much difficulty in answering your inquiry. The logical way of
disposing of the question, is to trace the history of this particular fund, from its
inception to its ultimate disbursement. The matter of “memorial buildings” is
provided for in title 10, division 4, chapter 2, (sections 3059 to 3069 inclusive)
General Code.

The governor appoints a board of five memorial trustees, who organize, certify
these facts to the county election board, which, in turn, causes the proposition to
issue bonds to be submitted to the voters of the county. If a majority favors the
issuance of bonds, the same are issued as “the bonds of the county.” They are
advertised and sold, for not less than par, with accrued interest. Sections 3059,
3060, 3061 and 3062, General Code.

Section 3063, General Code, then provides as follows:

“The funds arising from the sale of the bonds shall be placed in
the county treasury to the credit of a fund to be known as ‘the memorial
building fund.’”

This same section makes it mandatory on the county commissioners, to levy
annually, a sufficient amount to meet the interest on these bonds, and create a
sinking fund for their redemption at maturity.

All of the above provisions, in chronological order, result in this fund becoming
part of the county’s money, the same as the various other apportioned sums, of
which the county treasurer is the custodian.

In section 3063, General Code, occurs the language which forms the basis of
your inquiry, and is as follows.

“Such fund shall be paid out upon the order of the board of trustees,
certified by the chairman and secretary.”

This language, standing alone, might give rise to the impression that the cer-
tificate of the chairman and secretary, when presented directly to the county
treasurer, would authorize the latter to honor the same, and pay out the money
thereon, without further action by any one. But it must be remembered, that when
there is more than one statute on a given subject, (as for instance payment of
money out of the county treasury) the frue sense can only be obtained by reading
and construing all such statutes together.

Section 2460, General Code, says:

“No claim against the county shall be paid otherwise than upon the
allowance of the county commissioners, upon the warrant of the county
auditor, except in those cases in which the amount is fixed by law, or s
euthorized to be fixed by some other person or tribunal, in which case
it shall be paid upon the warrant of the county auditor, upon the proper
certificate of the person or tribunal allowing the claim.”

The tribunal fixing and allowing the claims, in the matter under consideration,
is the board of trustees of the memorial association of Clark county, Ohio.

The matter of drawing money from the county treasury, is further safeguarded
by section 2570, General Code, which says:

“Except moneys due the state, which shall be paid out upon the warrant
of the auditor of state, the county auditor shall issue warrants on the
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county treasurer for all moneys payable from such treasury, upon pre-
sentation of the proper order or voucher therefor, and keep a record of all
such warrants showing the number, date of issue, amount for which
drawn, in whose favor, for what purpose and on what fund.”

This section further provides that the county auditor shall not issue such war-
rant unless allowed by the county commissioners, “except where the amount due
is fixed by law, or is allowed by an officer or tribunal authorized by law so to do.”

Section 2567, General Code, provides:

“Except moneys collected ‘on the tax duplicate, the auditor shall
certify all moneys into the county treasury, certifying by whom to be paid
and what fund to be credited, charge the treasurer therewith and preserve
a duplicate of the certificate in his office.”

Section 2568, General Code, says:

“The county auditor shall keep an accurate account current with the
treasurer of the county, showing all moneys paid into the treasury, the
amount thereof, the time when, by whom, from what source and to what
fund paid, and of all moneys paid out, showing the amount thereof, the
time when, to whom, for what purpose and from what fund paid.”

A monthly statement is required of the auditor in duplicate, showing the amount
of money received to the credit of each fund, the amount disbursed therefrom and
the balance remaining. Section 2569, General Code.

If any doubt should remain as to the only means of drawing money from the
county treasury, it is settled in section 2674, General Code, which reads:

“No money shall be paid from the county treasury, or transferred to
any person for disbursement, except on the warrant of the county auditor,
but money paid over by the county treasurer to the state treasurer shall
be on the warrant of the auditor of state.”

The statutes provide for settlements between the auditor and treasurer. The
various records and books kept by each are a check on each other. Through these
books of the auditor and treasurer can be ascertained, daily, monthly, etc., the exact
amount of money in each fund in the treasury. If the treasurer could pay out
money directly, to parties presenting vouchers, without the warrant therefor of
the auditor, there would be no means of checking up and comparing the status of
the various funds which ought to be in the treasury. The books and records of
the auditor and treasurer are preserved from year to year, and if either officer
goes wrong it can be ferreted out by means of the records of the other. So it is
with payments out of school, municipal and state treasuries. There must always
be an authority to issue an order or voucher, generally known as auditor or clerk.

In this mutuality of accounting and keeping records, lies the safety of the
public funds.

A commission, such as a memorial commission, may only last a short time, and
furthermore their records are not required by law to be kept permanently, or
safely, for future reference.

Official salanes, expenses, witness fees, clerk hire, jury fees, stenographers,
court constables, and the like, are all paid out of the county treasury on the cer-
tificate of the proper officer; but before any one can realize the cash thereon, he
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must repair to the auditor, and get his warrant on the treasurer therefor. Further-
more, if a voucher from an officer or board is presented to the auditor, and he
has reason to believe it incorrect, or unjust, he may hold it up until he investigates
it, or the commissioners pass upon it, or allow what is just thereon. On this line
see 34 O. S. 137.

I am therefore of the opinion that the county treasurer is without authority
to pay out, directly, any part of such memorial funds, upon the order of the
trustees; and that he can only disburse the same or any part thereof, on the
warrant of the county auditor, based upon the certificate of the chairman and secre-
tary of said memorial board.

Yours very truly,
TimorrY S. HoGAN,
Attorney General.

85.

FINDING AGAINST OFFICERS FOR ALLOWANCE BY COUNTY COM-
MISSIONERS OF BILL PRESENTED BY COUNTY SURVEYOR FOR
RECORDING PLATS IN RECORDER’S OFFICE—PROCEDURE FOR
ALLOWANCE OF SUCH CLAIM—LIABILITY OF COUNTY COMMIS-
SIONERS, AUDITOR AND SURVEYOR.

The work of recording plats in the office of the county recorder is a part of
the duty of the county recorder and his assistant.  Under section 2981, General
Code, an assistant performing such work, must be appointed and his compensation,
fixed by the recorder and certification of such action made by him to the county
auditor; and such compensation allowed such assistant shall not exceed the amount
so fixed. When, therefore, the county commissioners allow a claim for recording
plats to a county surveyor, who was not appointed by the county recorder to do the
work and whose compensation was not fixed and certified by that official, the county
commissioners exceed their authority and are liable for such payment. The
county auditor is charged with knowledge of this limitation and is also liable.

The assistant surveyor who presenis a claim is presumed to know the statutory
limitation of the powers of the county commissioners to allow the same and is
personally liable for repayment of the amount so illegally received.

CorumBus, OHIo, December 31, 1912,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of August 28, 1912, you inquire as follows:

“The allowance for clerk hire in the office of the recorder of Guernsey
county, as fixed by the commissioners in 1910 for the calendar year 1911,
was exceeded by the payment of $24.00 to a surveyor for recording plats.
The bill was not approved by the recorder, but was allowed by the county
commissioners. '

“The amount was paid to an assistant county surveyor out of county
funds upon the allowance of the county commissioners, and was included
in a voucher covering other services of said assistant for the month of
April, 1911. The voucher was not approved or certified in any manner by
the county recorder, nor did the recorder file with the county auditor any
certificate appointing the assistant county surveyor a clerk in his office.
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“The question is, what findings should be made by this department
under these circumstances.”

The claim as approved by the commissioners was submitted to them in itemized
form, as follows:

“CamsripGe, OHI0, May 1, 1911,

“Guernsey County to H. H. W., Assistant County Surveyor.

“April 1, Platting new county tax map.. $
“April 3, Platting new county tax map -
“April 4, Assistant Derwent bridge masonry_________________
“April 5, Platting new county tax map__——___________________
“April 7, Platting new county tax map__—___________________
“April 8, Platting new county tax map. _—-

“April 10, Platting new county tax map._— oo ______
“April 11, Platting new county taX Map.— - -eeecoeomooocaeee
“April 12, Platting new county tax map
“April 13, Platting new county tax map
“April 14, Platting new county tax map
“April 15, Platting new county tax map
“April 17, Platting new county tax map
“April 18, Platting new county taX Map-- oo oo
“April 19, Platting new county tax map
“April 20, Platting new county tax map.___
“April 21, Platting map of Dudley on recorder’s plat book____
“April 22, Platting map of Woodland ad. recorder’s plat book_-
“April 24, Platting map of Woodland ad. recorder’s plat book--
“April 25, Platting map of Westview ad. recorder’s plat book__
“April 26, Platting map of Westview ad. recorder’s plat book_.
“April 27, Platting map of Buckeye and Needland’s ad. re-

corder’s plat book
“April 28, Platting map Hall's ad. to Q City recorder’s plat

8 888888888888888888888

book __ - —_—- - 3 00.
“April 29, Platting map Oakland ad. to Cambridge, recorder’s
plat book e 3 00.”

This claim was approved and ordered paid by two of the county commis-
sioners on May 2, 1911, in words endorsed thereon as follows:

“Examined, approved and ordered paid, $75.00 from the county fund.”

The items submitted for opinion are the eight items dated April 21, 22, 24, 25, 26,
27, 27 and 29. These items are for services performed in recording plats in the
county recorder’s office. This is a part of the work of the county recorder.

Section 2757, General Code, provides:

“The recorder shall keep four separate sets of records, namely:
first, a record of deeds, in which shall be recorded all deeds, powers of
attorney, and other instruments of writing for the absolute and uncon-
ditional sale or conveyance of lands, tenements and hereditaments;
second, a record of mortgages, in which shall be recorded all mortgages,
powers of attorney, or other instruments of writing by which lands, tene-
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ments, or hereditaments are or may be mortgaged or otherwise condi-
tionally sold, conveyed, affected, or incumbered in law; third, a record of
plats, in which shall be recorded all plats and maps of town lots, and of
subdivisions thereof, and of other divisions or surveys or lands; fourth,
a record of leases, in which shall be recorded all leases and powers of at-
torney for the execution of leases. All instruments entitled to record
shall be recorded in the proper record in the order in which they are pre-
sented for record.”

The claim in question was allowed and paid from the county funds upon order
of the county commissioners and not upon allowance or certificate of the county
recorder.

Section 2460, General Code, gives the board of county commissioners authority
to allow claims against the county, as follows:

“No claims against the county shall be paid otherwise than upon the
allowance of the county commissioners, upon the warrant of the county
auditor, except in those cases in which the amount due is fixed by law, or
ts authorized to be fixed by some other person or tribunal, in which case
it shall be paid upon the warrant of the county auditor, upon the proper
certificate of the person or tribunal allowing the same. No public money
shall be disbursed by the county commissioners, or any of them, but
shall be disbursed by the county treasurer, upon the warrant of the
county auditor, specifying the name of the party entitled thereto, on what
account, and upon whose allowance, if not fixed by law.”

The county commissioners are not authorized to allow claims which are
“authorized to be fixed by some other person or tribunal.”

The amount in question was paid for work performed in recording plats in
the office of the county recorder, which is a part of the duty of the county recorder
and his assistants.

Section 2981, General Code, provides:

“Such officers may appoint and employ necessary deputies, assistants,
clerks, bookkeepers or other employes for their respective offices, fix
their compensation and discharge them, and shall file with the county
auditor certificates of such action. Such compensation shall not exceed
in the aggregate for each office the amount fixed by the commissioners
for such office. When so fixed, the compensation of each duly appointed
or employed deputy, assistant, bookkeeper, clerk and other employe shall
be paid monthly from the county treasury, upon the warrant of the
county auditor.”

By virtue of this section the county recorder is authorized to employ the
necessary assistants in his office and to fix their compensation. The county com-
missioners, therefore, have no authority to allow a claim for services performed
in the recording of plats in the recorder’s office. They had no authority to allow
the eight items in question in the above bill.

The county recorder did not certify the items in question to the county auditor
for payment, nor did he fix the compensation of the person who performed the
services and certify that fact to the county auditor. Authough the county recorder
may have authorized the person in question to perform the services, yet the payment
from the county treasury was not made upon his certificate and he cannot be held
liable for such wrongful payment.
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The voucher shows that it was to be paid from the county fund. The com-
pensation of the deputies, clerks and other emploves of the various county offices,
within the salary law, is to be paid from the fee fund of such officers, as required
by section 2987, General Code, which reads:

“The deputies, assistants, clerks, bookkeepers and other employes of
such officers shall be paid upon the warrant of the county auditor, from
the fees, costs, percentages, penalties, allowances, or other perquisites or
sums of whatever kind collected and paid into the county treasury and
credited by the treasurer to the fee fund of such offices.”

The allowance by the county commissioners would not authorize the auditor
to draw a warrant for payment of such services from the fee fund of the recorder.
The county auditor did not authorize this payment from his fee fund and the
auditor was not authorized to make the payment therefrom.

The county auditor is presmued to know the provisions of the statutes per-
taining to his official duties. An examination of the bill in quiestion would have
shown him that part of the services for which bill was rendered should have been
paid from the fee fund of the county recorder and upon the certificate of the
recorder. It was his duty to know that he could not draw a warrant for services
in the recorder’s office, without the certificate of the county recorder appointing
such employe and fixing his compensation. It was his duty, also, to know that
the county commissioners had no authority to allow a claim for services performed
by an assistant or employe in the recorder’s office. The services were performed
by an assistant surveyor, but when he was recording the plats in the recorder’s
office he was acting in the capacity of an assistant to the recorder.

In drawing a warrant for payment of the eight items in question by virtue of
the approval of the county commissioners, the auditor violated his official duty
and is liable for such illegal payment.

The county commissioners in allowing the eight items in question acted beyond
their authority. They also must know the statutory limitation upon their powers.

It might be urged that as the county commissioners had no jurisdiction to
allow the items in question, that therefore they would not be liable. This argument
is effectively disposed of in case of Drolesbaugh vs. Hill, 64 Ohio St., 257, wherein
Minshall, C. J., says at pages 265 and 266:

“In the case of Clancy vs. Kenworthy, 74 Towa 740, the facts were
much the same as in this case, and the same argument was made against
the sufficiency of the petition. In answer to the argument the court said:

“‘If in exercising the functions of this office, defendant is not liable
for acts because they are illegal or forbidden by law, and for that reason
are trespasses or wrongs, he cannot be held liable on the bond at all, for
the reason that all violations of duty and acts of oppression result in tres-
passes or wrongs. For lawful acts in the discharge of his duty he of course
is not liable. It follows that if defendant’s position be sound, no action
can be maintained on the bond in any case’

“It would seem that the public have as much interest, if not more,
in the duty of an officer not to colorably exercise the powers with which
he is clothed, as not to use unnecessary violence, where he is otherwise
clearly within the duties of his office. It is by virtue of the office he holds
that he may exercise its duties to the injury of another. It is not probable
that any individual, not an officer, would have attempted to do what the
marshal is charged with doing.”
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The allowance made by the county commissioners was made by them as com-
missioners, it was done by color of their office. They would not have attempted
to act as they did if they had not been the acting commissioners. The commis-
sioners are liable for any loss occasioned by the county because of their'illegal
act in making the allowance in question.

As to the liability of the person receiving the money, the items in question
present a different situation from that of overpaying the annual allowance of a
county officer. In the case of overdrawing the annual allowance made for clerk
hire of a county officer, it has been held by this department that the employe who
performs the services and receives the excess amount in good faith would not be
liable therefor.

In the present case the assistant surveyor presented his bill to the county
commissioners for allowance. He is presumed to know the statutory limitations
upon the powers of the county commissioners to allow this claim. In accepting
the money which was paid upon the illegal allowance of the county commission-
ers, he participated in the illegal act, and he would be personally liable for re-
payment to the amount so illegally received by him.

A finding should be made against the county auditor, the two commissioners
who approved the claim and against the assistant surveyor who received the money.

Respectfully,
Timoruy S. HoGAN,
Attorney General.

95.

BRIDGE—PRIVATE CORPORATION MUST CONSTRUCT AND MAIN-
TAIN, WHEN IT CONSTRUCTS DITCH OVER PUBLIC ROAD OR
ENLARGES EXISTING PUBLIC DITCH OR NATURAL WATER-
COURSE.

AMoney raised by taxation may be expended only for public purposes, and in
accordance with this rule, county conumnissioners are not empowered to construct
or maintain a bridge which is made necessary by virtue of the fact that a private
corporation has located a ditch across a public road. A contrary rule applies,
however, where a highway is laid over an existing private ditch or drain.

In using a public ditch or natural watercourse, a land owner or corporation who
increascs the flow of water therein, cannot interfere with the natural capacity of
the stream, or in any way conflict with the lower land owner’s right to the original
flow of water therein. Such owner or corporation increases the capacity beyond its
existing limits, he is bound to protect the public and the lower land owner from any
damage therefrom. In accordance with the above rule, therefore, when the en-
largement of bridges is made necessary by the enlargemnt of a public ditch or
natural watercourse, the expense of enlarging such bridge and maintaining the
same be borne by the private person or by the corporation making such enlarge-
ment necessary.

CoLuMaus, OHIo, January 6, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Your favor of December 19, 1912, is received in which you in-
quire:

“If a corporation owning a large tract of swampy land drains the
same by the construction of large ditches or canals which cross county roads
at points where it has not been required heretofore to construct and
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maintain bridges, may the county commissioners legally construct and
maintain bridges over such canals or ditches, or should such corpora-
tion construct the same at its own expense?

“Upon whom should the expense of the construction and maintenance
of bridges in such case devolve, where the same are necessary at points
in the public roads where bridges have heretofore been maintained but
where larger bridges are now necessary on account of the enlargement of the
watercourse ?”

Your inquiry involves two propositions:

First. The right and duty of the county commissioners to construct bridges
over artificial ditches or canals constructed by private persons or corporations,
" where such ditches or canals cross public highways,

Second. The duty and right of the county commissioners to enlarge bridges
on public highways crossing natural streams, where such watercourses are increased
beyond their natural capacity because of their drainage therein of water from swamp
lands by a private corporation. .

The statutes prescribes the duties of the county commlssmners as to the con
struction, maintenance and repair of bridges.

Section 2421, General Code, provides:

“The commissioners shall construct and keep in repair necessary
bridges over streams and public canals on state and county roads, free
turnpikes, improved roads, abandoned turnpikes and plank roads n
common public use, except only such bridges as are wholly in cities and vil-
lages having by law the right to demand, and do demand and receive
part of the bridge fund levied upon property therein. If they do not
demand and receive a portion of the bridge tax, the commissioners shall
construct and keep in repair all bridges in such cities and villages. The
granting of the demand, made by any city or village for its portion of the
bridge tax, shall be optional with the board of commissioners.”

This section covers bridges over streams and public canals. The canals con-
structed to drain the swamp land in question are private canals constructed for
a private purpose. They are not public canals. The word “streams” in the
above statute would include natural water courses. It is the duty, therefore,
of the county commissioners to construct bridges over public canals and over
natural water courses. Your question does not involve the construction of bridges
over artificial ditches constructed by the county or other public agency.

Section 7554, General Code, provides:

“No person possessed of the right to a water privilege shall be
required to erect a bridge over a mill race or water course, excavated or
constructed by him across a public road or highway for hydraulic pur-
poses; nor shall any person be required to keep in repair a bridge erected
over a mill race or water course so excavated or constructed.”

The canals or ditches constructed to drain the swamp land are not used for
hydraulic purposes and section 7554, General Code, does not apply.
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Section 7555, General Code, provides:

“The commissioners of a county through which a canal or feeder
thereof passes, except such as are built by incorporated companies, shall
keep in good repair all bridges, where a state or county road crosses such
canals.” ’

The ditches and canals now in question are constructed by an incorporated
company and section 7555, General Code, does not apply, even though said section
may be held to apply to canals other than those used for carrying freight and
passengers by boat. It is not necessary to decide that question.

The above section 7555, General Code, by excepting canals built by incor-
porated companies, tends to show that it is the duty of said incorporated com-
pany to construct and maintain bridges on highways where such highways cross
its canal. i

Section 6518, General Code, provides:

“The county commissioners, at a regular or called session when
necessary to the public health, convenience or welfare, in the manner
provided in this chapter, so far as applicable, may cause to be located, con-
structed, deepened, widened or enlarged a bridge or culvert, made neces-
sary by the crossing of a ditch, drain, water course or stream of water, by
a railroad, turnpike, plank road, or other road of a corporation, at the
expense of said corporation. The necessity for making an improve-
ment herein provided for, may be heard and determined at a like time
and under a like petition as provided for the location and construction
of single county ditches.”

This section does not apply to your questions, but it shows the tendency to
require private corporations to enlarge bridges wherg such enlargement is made
necessary by their works. X

The statutes have prescribed a method of draining marsh lands by the county
commissioners.

Section 6535-1, General Code, provides:

“The commissioners of any county at a regular or called session
may, in manner provided in this act, cause to be drained, protected, im-
proved and reclaimed any marsh land, or land in any marsh, or land
which is covered with water, or which is too low or too wet for agri-
cultural pursuits thereon and cannot be efficiently drained by ditches or
drains on account of insufficient fall to water level, or which is subject to
overflow from any cause, so as to make and maintain such land available
and suitable for agricultural purposes, if in the opinion of the commis-
sioners such improvement will be conducive to public health, convenicnce
or welfare.”

The power granted by this section can be exercised “if in the opinion of the
commissioners such improvement will be conducive to public health, convenience
or welfare.”

The cost of such improvement, however, is to be levied against the land
benefited thereby.
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Section 6535-9, General Code, reads:

“The engineer appointed by the commissioners shall go upon the
land and make the necessary surveys, plans, specifications, maps, plats, pro-
files and estimates, showing in detail the amount and kind of ditches,
dredge-cuts, dikes, kind of pumps or other devices to be installed to re-
move the water from such lands, machinery and other material and the
location of the same, and labor required for the completion of said im-
provement and the estimated cost of the same, together with a schedule of
all the lands and the owners thereof, that, in his opinion, would be bene-
fited by the improvement, and apportion the cost thereof among such land
owners according to the benefits, and he shall make his report to the commis-
sioners within thirty days after said order, unless the commissioners
shall extend the time for the filing of said report.”

Section 6535-21, General Code, provides:

“The commissioners shall each year while said_ improvement is being
carried on levy such assessments on all the lands benefited by the operation,
as will in their opinion, pay all the expenses and outlays of the im-
provement for the following vear, together with any unpaid costs and
expenses and collect such assessments for maintenance and improvements
as is provided by law for collecting special assessments, and all assess-
ments shall be made according to benefits, and shall be a lien on the lands
benefited. The commissioners shall have the power to issue certificates of
indebtedness in anticipation of the collection of the assessments.”

The drainage now in question has not been done by virtue of the foregoing
power. These sections show, however, that the land benefited is required to pay
for such improvement.

In McQuillen vs. Hatton, 42 Ohio St,, 202, it is held:

“The facts being ascertained, the question whether or not a ditch
will conduce to the public health, convenience or welfare, within the
meaning of Revised Statutes, section 4511, so that it will be of public use,
is a question of law; and the mere fact that larger and better crops may
be raised on two farms sought to he drained, does not authorize the estab-
lishment of the ditch.”

It is apparent from this decision that the mere fact of a benefit to the land
is not sufficient to make the improvement a public use or a public benefit. There
must be a benefit to the public in addition to the private benefit.

In the case submitted, the means of drainage are constructed by a private
corporation and evidently for private purposes and not for a public purpose. If
the county commissioners should construct a bridge over such ditches or canals
it would be necessary for them to pay therefor by means of taxation. It is a
well established rule that needs no citation of authorities, that taxes can be levied
only for public purposes.

I assume that the highways in question were constructed before said ditches
or canals were established. In that case the necessity of the bridges would be
caused by reason of the artificial drains. They would not be required because of
any public use.
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In 5th Cyc. at page 1083, the rule is stated:

“An individual liability to repair a public bridge may arise by express
agreement, by prescription, or by the pursuit or assumption of a business
necessitating the maintenance of a bridge in the public highway, which,
aside from such individual interest, would be unnecessary.”

At page 661 of 40 Cyc,, it is said:

“The owner of a canal or other artificial waterway is bound at com-
mon law to build and keep in repair suitable bridge where it crosses a
public highway and to fence it off where it runs so near the highway as
to be dangerous to travelers.”

In 6 Cyc. at page 272, the rule is stated:

“\Where a canal is constructed under a charter it must be bridged
where it crosses an existing public highway and the duty to build and
maintain bridges at such points exists whether it is specifically imposed by
the charter or not.”

The bridges in highways over artificial drains which are constructed for
private purposes, are not necessary because of a public purpose and the county
commissioners are not required to construct or to maintain such bridges where
the highways exist prior to the construction of such artificial drains. The county
commisisoners cannot legally construct or maintain such bridges. That duty de-
volves upon the corporation or person who maintains such canals.

Where a highway is laid out over a private drain a different rule will apply.
This is not involved in your question.

In your second inquiry, I assume that the water courses which are enlarged
are natural water courses, or are artificial water ‘courses constructed by or through
the public for the drainage of the land in the neighborhood.

Section 6504, General Code, prescribes when a public ditch shall become a
natural water course, as follows:

“When a ditch has been established and constructed for the public
health, convenience, or welfare, by private agreement between two or more
individuals, whose real property has been affected thereby, or by the town-
ship trustees, or the county commissioners, and such ditch has been used
for the drainage of private lands or public highways for seven years or
more, without obstruction or interruption, it shall be a public water
course, notwithstanding errors, defects or irregularities in the location, es-
tablishment, or construction thereof. Such public water course shall be
considered a natural water course and the public shall have and possess,
in and to such public water course, like rights and privileges which per-
tain and relate to natural water courses.”

Each land owner has a right to the natural drainage of the surface water from
his land.

Surface water is defined at page 639 of 40 Cyc. as follows:

“Surface waters are such as diffuse themselves over the surface of
the ground, following no defined course or channel, and not gathering into
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or forming any more definite body of water than a mere bog or marsh.
* # * Surface water ceases to be such when it empties into and becomes
part of a natural stream or lake, but it does not become a water course
by being gathered into an artificial ditch and led away.”

In the case of Crawford vs. Rambo, 44 QOhio St. 279, Owen, C. J., defines
surface water at page 282, where he says:

“Surface water is that which is ‘diffused over the surface of the
ground, derived from falling rains and melting snows, and continues to
be such until it reaches some well defined channel in which it is accustomed
to, and does flow with other waters, whether derived from the surface or
springs; and it then becomes the running water of a stream, and ceases
to be surface water.”

The right of the owner of the land to the drainage of the surface water must be
exercised within certain limitations. @

On page 646 of 40 Cyc. it is said:

“An upper owner has no right to increase materially the volume oi
water discharged upon the lower estate. Nor can he artifically drain a
swamp, bog, pond, or marsh upon his land and discharge the water in a
body on the lower estate, cast upon the lower land water which would
not have reached it if the natural drainage conditions had not been dis-
turbed, divert the water from the courses it would naturally have followed
and discharge it through new artificial channels, or cause it to discharge
upon the lower estate at a point which would not have been its natural
destination; but a mere acceleration of the flow is not an actionable
injury.”

On page 648 of 40 Cyc. the rule as to the discharge into a natural water
course is stated as follows:

“The owner of land has the right to collect the surface water and the
natural drainage of his land into ditches, drains, or artificial streams and
discharge it into a natural water course on his own land, which is the
natural outlet of the waters so collected, and is not liable to lower pro-
prietors although, by this arrangement, the flow of the waters is accelerated
and increased, provided the discharge is not bevond the natural capacity
of the water course. And the same rule is applied in some cases where
the conduit thus made use of is not a water course in the sense of a
running stream, but is a ravine or gully or a natural depression in the
soil, having a fixed and determinate course, and which forms the natural
and usual channel for the escape of surface water.”

In The Pontifical College vs. Kleeli, 5 Nisi Prius N. S, 241, it is held:

“An upper proprietor has a legal right to a reasonable use of a natural
water course flowing through his land; and in furtherance of such use he -
may change and control the natural flow of surface water, and by ditches
or otherwise accelerate its flow, deepen, widen or straighten the stream,
or cut a new channel for it in his own land, provided he allows the
stream to pass off his land and upon the servient lands of lower pro-
prietors substantially as before and without increasing the wolume of

~waler beyond the natural capacity of the stream.
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“Surface water includes water that has collected in basins or depres-
sions which will not drain into the natural water course except by artificial
means, and an upper proprietor has the right to make connections which
will promote the drainage of such depressions, provided they are within
the general watershed and the capacity of the stream is not thereby in-
creased to such an extent as to substantially injure lower proprietors.”

The right, thercfore, of the corporation in question to flow the swamp water
of his land into the natural water course is limited to the natural capacity of the
water course. The water course must also be the natural watershed of his land.
The same conditions will apply to an artificial public water course.

In using the natural water course the land owner who increases the flow of
water therein must take into consideration the natural capacity of the water
course. He has no right to increase that capacity to the damage of another. If
he increases the capacity beyond its limit he is bound to protect the public and
the lower land owner from any damage therefrom.

The enlargement of the bridges is not made necessary from natural causes
but from the increased flow of the water caused by the drainage of the swamp
land.

For the same reasons as above stated in answer to your first question the
county commissioners cannot legally enlarge the bridges to take care of the in-
creased flow of water. It devolves upon the corporation to take care of the in-
creased flow.

Respectfully,
TimorHY S. HoGaN,
Attorney General,

101..
COUNCIL OF CITY—COMPENSATION MAY NOT BE FIXED AT PER
DIEM RATE—SALARY.

Under section 4209, General Code, the compensation of councilmen is to be
fizxed in accordance with the population of the city. This section speaks of the
compensation as ¢ salary and requires that a proportionate reduction of the same
shall be made for non-attendance at special and regular meetings.

Inasmuch as the fixing of such compensation at a per diem rate per meeting
could defeat the requirement of the constitution by permitting an tncumbent #g
receive the full amount allowed in payment for special meetings, prior to the end
of the year, so that subsequent absence would not receive that proportionate re-
duction, this statute must be construed to permit the fixing of such compensation
only upon a salary basis.

CoLumsus, OrIo, Febryary 27, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of December 14, 1912, you submitted the following
inquiry :

“The council of a city, acting under the provisions of section 4209,
G. C, fixed their compensation at $8.50 per night, payable semi-monthly,
for each regular or special session, with the restriction that the total
amount for attendance received by any member of council should not ex-
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ceed the limitations contained in said section. Does this method of fixing
the salary and compensation of members of council comply with the pro-
visions of the law?”

Section 4209, General Code, in relation to the fixing of compensation of
members of a city council provides as follows:

“The compensation of members of council, if any is fixed, shall be
in accordance with the time actually consumed in the discharge of their
official duties, but shall not exceed one hundred and fifty dollars per year,
each, in cities having a population according to the last preceding federal
census, of twenty-five thousand, or less. For every thirty thousand ad-
ditional inhabitants so determined, such compensation may be, but shall
not exceed, and additional one hundred dollars, per year, each, but the
salary shall not exceed twelve hundred dollars per annum, and shall be
paid semi-monthly. A proportionate reduction in his salary shall be
made for the non-attendance of any member upon any regular or special
meeting of council.”

The above section provides that the compensation shall not exceed one hundred
and fifty dollars per year for each councilman in cities having a population of
twenty-five thousand or less, and a further compensation for every thirty thousand
additional inhabitants not to exceed one hundred dollars per year, but that the
salary shall not exceed twelve hundred dollars per year payable semi-monthly.
It further provides that a proportionate reduction in the salary of each councilman
shall be made for non-attendance upon any regular or special meeting of council.

The word “compensation” as used in the first sentence of section 4209 is a
general term and would embrace not only a salary but would also embrace a per
diem. However, since in the second sentence of said section where it speaks of the
additional one hundred dollars for every thirty thousand above the original twenty-
five thousand, the word salary is used, and such word is also used in the third
sentence of such section.

As I construe said section it is the intent thereof that the compensation of
members of a city council shall be fixed on an annual salary basis, payable semi-
monthly and that if in any half month a meeting of council is held, either regular
or special and a member fails to attend such meeting the amount which would be
paid to him semi-monthly would be proportionately reduced.

The city concerning which you inquire has fixed the compensation of its
councilmen at a per diem and not on the annual salary basis, and I am of the
opinion that that method of fixing the salary and compensation of members of
council does not comply with the provisions of the law. This is more clearly
shown by the fact that a councilman might attend a sufficient number of meetings
to entitle him at the per diem rate to the total amount of the salary to which he
would be entitled to by law and then fail to attend any of the subsequent meetings;
in this way he would receive the full salary to which he would have been entitled
by law had he attended the entire meetings throughout the year and at the same
time absent himself from certain of such meetings. This would be directly in
conflict with the third sentence of said section 4209, General Code. '

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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107.

INTEREST OF PUBLIC OFFICER IN PUBLIC EXPENDITURE—CITY
SOLICITOR MAY NOT RECEIVE COMPENSATION FOR TAKING
ACKNOWLEDGMENT OF CEMETERY DEEDS AS NOTARY PUBLIC.

Under section 3808, General Code, which prohibits any officer of a corporation
from having eny interest in the expenditure of money on the part of the corporag
tion other than his fired compensation, under penalty of dismissal from office:
and also under section 12912, General Code, which prohibits an officer from being
interested in the profits of any services for such corporation, under penalty of fine
or imprisonment and forfeiture of office, a city solicitor may not receive compensa-
tion in addition to his salary for taking acknowledgment of cemetery deeds as
notary public.

CoLumBus, OHIo, February 12, 1913.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—] beg to 'acknowledge receipt of your letter of December 24,
1912, wherein you inquire as follows:

“May the city solicitor, taking acknowledgment of cemetery deeds as

notary public, receive compensation from the city treasury (see sections
3808 and 12912) ?»”

In answer to your question I desire to say that section 4305 of the General
Code prescribes the duties of city solicitors in respect to drawing contracts, bonds
and other instruments in writing in which the city is concerned as follows:

“Section 4305. The solicitor shall prepare all contracts, bonds and
other instruments in writing in which the city is concerned, and shall
serve the several directors and officers mentioned in this title as legal
counsel and attorney.”

Section 4306 of the General Code provides that the city solicitor shall be the
prosecuting attorney of the police or mayor’s court as follows:

“Section 4306. The solicitor shall also be prosecuting attorney of the
police or mayor’s court. When council allows an assistant or assistants
to the solicitor, he may designate an assistant or assistants to act as
prosecuting attorney or attorneys of the police or mayor’s court. The
person thus designated shall be subject to the approval of the city council.”

Section 4308 of the General Code prescribes the duties of city solicitors in
respect to suits, etc., as follows:

“Section 4308. When required so to do by resolution of the council,
the solicitor shall prosecute or defend, as the case may be, for and in
behalf of the corporation, all complaints, suits and controversies in which
the corporation is a party, and such other suits, matters and controversies
as he shall, by resolution or ordinance, be directed to prosecute, but shall
not be required to prosecute any action before the mayor for the violation
of an ordinance without first advising such action.”
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For the performance of his respective duties section 4307 of the General Code
prescribes that the compensation of city solicitors shall be such as the council
shall prescribe as follows:

“Section 4307. The prosecuting attorney of the police or mayor's
court shall prosecute all cases brought before such court, and perform
the same duties as far as they are applicable thereto, as required of the
prosecuting attorney of the county. The city solicitor or the assistant or
assistants whom he may designate to act as prosecuting attorney or at-
torneys of the police or mayor’s court shall receive for this service such
compensation as council may prescribe, and such additional compensation
as the county commissioners shall allow.”

Section 3808 of the General Code provides that the respective officers, members
of boards, etc., of municipal corporations shall not have any interest in the ex-
penditures of money on the part of the corporation other than their fixed com-
pensation as follows:

“Section 3808. No member of the council, board, officer or commis-
sioner of the corporation, shall have any interest in the expenditure of
money on the part of the corporation other than his fixed compensation.
A violation of any provision of this or the preceding two sections shall
disqualify the party violating it from holding any office of trust or profit
in the corporation, and shall render him liable to the corporation for all
sums of money or other thing he may receive contrary to the provisions
of such sections, and if in office he shall be dismissed therefrom.”

The provisions of the last quoted section are broad and sweeping in their
terms, and I take it were enacted for the purpose of providing all officers of
municipal corporations from acquiring any interest in thé expenditure of money
made on the part of the municipality other than their compensation as fixed by the
municipality, thereby preventing municipal officers from having any possible
pecuniary interest other than their stated salary.

Inasmuch as the municipal corporation in question, to wit, the city of Piqud,
pays the fees to the notary public for the taking of acknowledgments of deeds
to lots in its city cemetery I am of the opinion, therefore, that the payment of
such notary fees to the city solicitor for the taking of such acknowledgments
constitutes an “interest in the expenditure of money on the part of the corpora-
tion other than his fixed compensation,” and, therefore, comes within the pro-
hibition of said section 3808 of the General Code as above quoted.

Furthermore, such solicitor by taking acknowledgments of such cemetery
deeds and charging a fee therefor becomes “interested in the profits of the job,
work or service,” in contravention of section 12912 of the General Code which
provides as follows:

“Section 12912. Whoever, being an officer of a municipal corpora-
tion or member of the council thereof or the trustee of a township, is in-
terested in the profits of a contract, job, work or services for such cor-
poration or township, or acts as commissioner, architect, superintendent
or engineer, in work undertaken or prosecuted by such corporation or
township during the term for which he was elected or appointed, or for
one year thereafter, or becomes the employe of the contractor of such
contract, job, work or services while in office, shall be fined not less than
fifty dollars nor more than one thousand dollars or imprisoned not less
than thirty days nor more than six months, or both, and forfeit his office.”
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However, inasmuch as the city solicitor in this particular instance has taken
such notarial fees under and by virtue of an opinion of the former attorney
general I would, therefore, suggest that he be not required to pay back into the
city treasury such notary fees heretofore paid to him by the city, but that from
now on he refrain from taking such notary fee for the acknowledgment of such
cemetery deeds as he shall hereafter take for the reasons as above stated.

Yours very truly,
TimoraY S. HocaN,
Attorney General,

119.

LEGAL ADVERTISING—ADVERTISEMENT IN EIGHT POINT TYPE EN-
TITLED TO LESS COMPENSATION THAN THE SAME IN: SIX
POINT TYPE.

Inasmuch as under section 6254, General Code, advertising measurements are
to be calculated upon the number of ems rather than upon the actual space oc-
cupied in the paper, and inasmuch as an advertisement in eight point type contains
a less number of ems than the same advertisement in six point type, an advertise-
ment in the former may not be accorded the same amount as an adevrtisement
in the latter form type.

CorumBus, OH10, February 11, 1913,

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Under date of January 8, 1913, you inquired of me as follows:

“If a legal advertisement required to be published in two papers is
set by both in compact form by one in six point and by the other in eight
point type—may the latter legally receive the same amount for the publica-
tion as the former?”

Section 6254 of the General Code provides:

“A square shall be a space occupied by two hundred and forty ems of
the type used in printing such advertisements. Legal advertising shall be
set up in compact form, without unnecessary spaces, blanks or head lines,
and printed in type not smaller than nonpareil.”

It will be observed from the foregoing that the space occupied by two hundred
and forty ems of type used in printing legal advertisements shall constitute a
square, and that no such advertisements shall be printed in less than nonpareil—-
that is six point type. A publisher may print such advertisements in type larger
than nonpareil, but if he does so the measurement must be upon the basis of the
type used. Standard nonpareil type contains twenty-six ems to the line and eight
poi,nt or brevier type contains nineteen and one-half ems to the line of standard
newspaper column.

I am informed by practical printers that a given advertisement when printed
in eight point type will not contain as many ems as if the same were printed in

8—A. G.
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six point type. Assuming this to be true, and as the measurement is to be calcu-
lated upon the number of ems rather than upon the actual space occupied in the
paper, I am of the opinion that the publisher is not entitled to as much money for
printing a legal advertisement in eight point type as he is when the same is printed
in six point type.
Yours very truly,
TimorHY S. HoGAN,
Attorney General.

145,

APPROPRIATION—UNEXPENDED APPROPRIATION MEANS SUCH AS
CLERK'S CERTIFICATE HAS NOT BEEN ISSUED AGAINST—CER-
TIFIED APPROPRIATON MAY NOT REVERT TO GENERAL FUND.

Section 3798, General Code, requiring that unexpended appropriations or
balances of apropriations, remaining over at the end of the year, or after a fived
charge has been terminated, shall revert to funds from which they were taken, and
section 5649-3e, providing that such funds shall revert to the general fund, have
substantially the same meaning and effect.

In view of the provisions of section 3806, General Code, to the effect that sumns
certified by the auditor to be sufficient for a specific appropriation as a condition
precedent to a contract or expenditure, shall not thereafter be considered unap-
propriated until the obligation is discharged, the word unexpended in these statutes
must be construed to mean only such appropriations and balances as have not been
certified in accordance with section 3806, General Code, by the auditor to be in the
fund.

CoLumBus, Ox1o, March 31, 1913.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—] beg to acknowledge receipt of your letter of December 24th,
and to apologize for my failure to answer sooner, which has been due to the
unusual pressure of business in this department arising out of the legislative
session. You request my opinion upon the following question :

“Does the phrase ‘unexpended appropriations or balances of appropria-
tions remaining over at the end of the year,’ etc,, as found in section 3798,
G. C, relate to the balances remaining in the appropriation accounts obtained
by deducting the amount of warrants issued at the close of business on
December 31st from the total amount appropriated for the several pur-
poses, or does it relate to the uncertified balances of appropriations?”

The sections of the General Code to be considered in this connection are as
follows :

“Section 3798. Unexpended appropriations or balances of appropria-
tions remaining over at the end of the year and balances remaining over
at any time after a fixed charge shall have been terminated, by reason of
the object of the appropriation having been satisfied or abandoned, shall
revert to the general fund and shall then be subject to other authorized
to such other authorized uses as council determines.
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“Section 3806. No contract, agreement or other obligation involving
the expenditure of money shall be entered into, nor shall any ordinance,
resolution or order for the expenditure of money, be passed by the council
or by any board or officer of a municipal corporation, unless the auditor or
clerk thereof, first certifies to council or to the proper board, as the case
may be, that the money required for such contract, agreement or other
obligation, or to pay such appropriation or expenditure, is in the treasury to
the credit of the fund from which it is to be drawn, and not appropriated
for any other purpose, which certificate shall be filed and immediately re-
corded. The sum so certified shall not thereafter be considered unap-
propriated until the corporation is discharged from the contract, agree-
ment or obligation, or so long as the ordinance, resolution or order is in
force.

“Section 5649-3e. Unexpected appropriations or balances of appropria-
tions remaining over at the end of the year, and the balances remaining
over at any time after a fixed charge shall have been terminated, by reason
of the object of the appropriation having been satisfied or abandoned, shall
revert to the general fund and shall then be subject to other authorized
uses, as such board or officers may determine.”

I have quoted section 5649-3e merely for the purpose of pointing out that
whether or not this section, which is a part of the Smith one per cent. law, so
called, and is in terms applicable to all subdivisions of the state, supplants section
3798, which is a special provision applicable to municipal corporations only, there
is nevertheless no inconsistency between the two sections, which, as I have here-
tofore held in an opinion to the bureau, mean substantially the same thing. In my
opinion the last sentence of section 3806 furnishes a complete answer to the question
which you have submitted. It is true there seems to be an inconsistency in logic
between the scheme of that section and that of the series of sections, of which
section 3798, General Code, is one. That is to say, it would seem at first blush that
both of these sections or groups of sections have the same general object, namely :
to require that municipal corporations live within their annual revenue and thus
to discharge extravagance. In a sense they are both “appropriation” provisions.

Upon reflection, however, it will appear that the precise object sought to be
attained by section 3806 is somewhat different from the general object sought to
be achieved by section 3798, A municipal corporation might be required to live
within an allowance appropriated at certain periods and yet, if the officers of the
corporation were permitted to make contracts payable out of such appropriations with-
out some such check as is incorporated in section 3806, the object of such a general
appropriation provision as is found in section 3798 would be defeated. Upon re-
flection, then, it appears that the only inconsistency, if any, between the two
sections is that section 3806, in order to be perfectly harmonious with section 3798,
should require that the certificate be to the effect that the money required for the
contract is not only credited to the fund from which it should be drawn, but also
that there is a sufficient amount in the current appropriation account to cover it.
Indeed, this is the construction of section 3806 which has been adopted by this
department, and I believe by the bureau.

The legislative history of the two sections confirms the opinion that they are
not inconsistent, as it shows that the two provisions were simultaneously incor-
porated in the Municipal Code of 1902, and therefore must be intended to operate
together.

It is apparent therefore that the only question is as to the meaning of the
word “unexpended” in section 3798, in the light of the last sentence of section
3806, already referred to.
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This question has not been passed upon by the courts. I am of the opinion,
however, that for the purposes of section 3798 money is “expended” from an ap-~
propriation account when the auditor’s or clerk’s certificate is issued against the
account. Any other interpretation would nullify the express provisions of section
3806 to the effect that the sum certified “shall not thereafter be considered unap-
propriated,” etc. I am, therefore, of the opinion that the balance of an appropria-
tion which reverts, under section 3798, at the end of the year to the fund from
which it was taken is such balance only as has not been “appropriated” within the
sense of that term as used in section 3806.

In reaching this conclusion it is necessary to give to the word “appropriated,”
in section 3806, a meaning somewhat different from that of the noun “appropria-
tion” in section 3798, and to make the former mean something more nearly equiva-
lent to the word “unexpended.” I am satisfied however the sense requires this
distinction to be made.

Very truly yours,
TimoTEY S. HocAN,
Attorney General.

154.

MUNICIPAL CORPORATION—BOND FOR CONTRACTING FOR LIGHT-
ING SERVICES UNAUTHORIZED—STATUTORY ACT LAST SIGNED
BY GOVERNOR REPEALS LAW PASSED SUBSEQUENTLY TO FIRST
LAW BUT SIGNED PRIOR THERETO.

Sections 3939 and 3939-1, as they appear in the General Code, cover the same
subject-matter, with slight variations of detail. The later statute was passed prior
to the first statute, but signed by the governor subsequent to his signing the first
statute. Section 3939, was expressly given that number by the terms of its enact-
ment and in express terms repealed the existing statutes on the subject. Section
3939-1, General Code, was given its number by the attorney general, and in express
terms repealed section 3939, General Code.

Section 3939-1, General Code, therefore, being the last signed by the governor
and having by its terms repealed section 3939, formerly signed by the governor,
is the existing law upon the subject.

In either statute the provision for the issuing of bonds supplying lights to the
corporation and the inhabitants thereof, must be construed as incidental and direct-
ly connected with the provision for the evection or purchase of gas works or
electric light works for the supplying of electricity, and cannot be held to authorize
the purposes of raising money for paying contractors for the supplying of gas or
electricity, but only for the purpose of supplying gas and electricity by means of
gas works or electric light works erected by the municipality itself.

CoLumsus, OHIo, April 3, 1913.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Your favor of October 28, 1912, is received in which you in-
quire as follows:

“The council of a city on August 22, 1911, authorized the issuance of
bonds, and also on January 9, 1912, authorized a further issue of bonds,
said bonds being issued for the purpose of supplying light to the city and



ANXNUAL REPORT OF THE ATTORNEY GENERAL. 229

purport to be issued under authority of section 3939, General Code. Light-
ing bills, since November, 1911, have been paid to a light, heat and
power company from the proceeds of said bonds, for lighting the strecets
with electricity. Said bonds were not issued through authority of a
vote of the people, such as is required for the issue of deficiency bonds.

“Question. Were the bonds legally issued and if not, what kind of a
finding or recommendation should be made, particularly as to further dis-
bursement of the proceeds of said bonds for the current expenses of the
city in lighting its streets?”

The provisions of section 3939, General Code, which authorize the issue of
bonds for electric light purposes is found in subdivision 12 thereof, which reads:

“When it deems it necessary, the council of a municipal corporation,
by affirmative vote of not less than two-thirds of the members elected
or appointed thereto, by resolution or ordinance, may issue and sell bonds
in such amounts and denominations, for such period of time, at such rate
‘of interest, not exceeding six per cent, and in the manner as provided by
law, for any of the following specific purposes:

“12. For erecting or purchasing gas works or electric light works, and
for supplying light to the corporation and the inhabitants thereof.”

Page and Adams’ Annotated General Code, gives two sections 3939, General
Code. In 102 Ohio Laws this section was amended by two bills as shown at pages
153 and 268 thereof. Both acts were passed on May 15, 1911. The one in 102
Ohio Laws 133 was approved by the governor on May 22, 1911. The one in 102
Ohio Laws 262 was approved by the governor on May 26, 1911, four days later than
the approval of the first.

The above quotation from said section is taken from the amendment in 102
Ohio Laws 153. The same part of said section reads as follows in the amendment
of 102 Ohio Laws 262:

“When it deems it necessary, the council of a municipal corporation, by
an affirmative vote of not less than two-thirds of the members elected
or appointed thereto, by ordinance, may issue and sell bonds in such
amounts and denominations, for such period of time, and at such rate
of interest, not exceeding six per cent. per annum, as said council may
determine and in the manner provided by law, for any of the following
specific purposes:

“12. For erecting or purchasing gas works or works for the genera-
tion and transmission of electricity, for the supplying of gas or electricity
to the corporation and the inhabitants thereof.”

In section 2835 of the Revised Statutes and in section 3939 as first inserted in
the General Code, said subdivision 12 reads the same as the provision in 102 Ohio
Laws 153, which is first herein quoted.

There is a difference in these provisions which makes it necessary to determine
which act is not in operation.

In each of the amendatory acts original section 3939, General Code, is specifical-
ly repealed. In the note to said section in Page and Adams’ Annotated General
Code, it is said:

“This section was amended by senate bill 281, 102 vs. 153, which passed
May 15, 1911, and was approved May 22, 1911. It was also amended by
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senate bill 131, 102 vs. 262, which passed May 15, 1911, and was approved
May 26, 1911. It appears from the record of the senate that senate bill
131, was signed in the senate immediately before senate bill 281, but at
the same session. Because of doubt as to which statute is in force, both
are given.”

It appears, therefore, that both bills were signed at the same session of the
senate. The act of 102 Ohio Laws 153 was signed in the senate last, but was ap-
proved by the governor first. The act of 102 Ohio Laws 262 was signed first but
was approved by the governor at a later date than the other. Neither bill became
a law until signed and approved by the governor. His act in approving the bills
was the last act required to make the bills effective,

Article 2, section 16 of the constitution of Ohio of 1851, reads in part:

“Every bill passed by both houses of the general assembly shall, before
said bill can become a law, be presented to the governor. If he approves
he shall sign said bill and thereupon said bill shall be a law.”

By virtue of this provision of the constitution'the bills in question became
effective when signed by the governor. The act of 102 Ohio Laws 153 was ap-
proved by the governor on May 22, 1911. It became effective on that date and by
virtue of the repealing clause thereof, it repealed on that date the former section
3939, General Code. The act of 102 Ohio Laws, 262, was signed by the governor
on May 26, 1911, and became effective on that date. This act also contained a
clause which specifically repealed section 3939, General Code. At the time the
act of 102 Ohio Laws 262 was approved by the governor, the act of 102 Ohio Laws
153, approved on May 22, 1911, was effective. The repealing clause of the act of
102 Ohio Laws 262, at the time of its approval, applied to section 3939 as amended
in 102 Ohio Laws 153. At that time there was no other section 3939, General Code,
in effect.

Another feature of the two bills in question should be taken into consideration.

In the act of 102 Ohio Laws 262 the legislature did not number the sections
thereof in accordance with the numbering of the General Code. The sections of
this act were numbered from one to sixteen inclusive and these sections were
given numbers by the attorney general by virtue of the authority granted to him
by section 342-1 of the General Code, which reads:

“The attorney general shall be the codifier of the laws of the state.
When an act of a general and permanent nature is passed by the general
assembly and has been enrolled and signed by the necessary officers and
before it is filed with the secretary of state, the attorney general shall
examine the same. If there is no sectional numbering in the act or such
numbering is not in conformity to the General Code he shall give each
section of the act so passed its proper sectional or supplemental sectional
number by writing or printing on the left hand margin of the enrolled
bill such proper number or numbers, and the numbers so designated by
him shall be the official number. Such numbers so placed shall be pub-
lished in the session laws and in any publication of the General Code. It
shall be a sufficient reference to any section to refer to it by such official
number.”

The act of 102 Ohio Laws 153, however, contained the sectional numbering of
the General Code, to wit, section 3939.
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The act of 102 Qhio Laws 153, however, contained the sectional numbering of
repealed former section 3939, General Code. When the act of 102 Ohio Laws, 262,
was approved on May 26, 1911, it then specifically repealed section 3939, General
Code, which at that time was the amendment of said section as found in 102 Qhio
Laws, 153. At the time, therefore, when the attorney general gave to the act of
102 Ohio Laws, 262, its sectional numbers there was no section 3939, General Code,
in existence, except the act of 102 Ohio Laws, 262, to which the attorney general
gave the sectional number of 3939.

While I have gone into the preliminary part at considerable length in the fore-
going, T am of the opinion that the question as to which of the two statutes is in
force, insofar as the same may be contradictory or irreconcilable, is clearly de-
termined by the case of State ex rel. Guilbert vs. Halliday, Auditor, 63 O. S., 165,
the syllabus of which is as follows:

“Two statutes irreconcilable—Effect given to later—Bill not law until
signed by presiding officer—QOrder of signatures prevail.

“l. In so far as two statutes are irreconcilable. effect must be given
to the one which is the later.

“2. A bill cannot become a law until it has been signed by the presid-
ing officer of each house; and when one bill was so signed after another
bill so signed on the same day, the former is the later enactment.”

At the time this case was decided the governor did not have the veto power,
nor was he required to approve. Under our present constitution, article 2, section
16, “if he (the governor) approves he shall sign it and thereupon it shall become
a law and be filed with the secretary of state.”

So, therefore, section 3939, as indicated by 102 Ohio Laws, 153, became a law
May 22, 1911; section 3939-1, as found in 102 Q. L., 262, became a law May 26, 1911.

The first syllabus in the case of the City of Cincinnati vs. Holmes, Adminis-
trator, 56 O. L., 104, is as follows:

“Where the general provisions of a statute and those of a later one
on the same subject are incompatible, the provisions of the latter statute
must be read as an exception to the provisions of the earlier statute.”

Now, then, if there be any conflict between subdivision 12 of the act found in
102 Ohio Laws, 262, and subdivision 12 in the act found in 102 O. L., 153, the
latter must yield to the former.

In the case of Ex Parte William M. Roach, 104 California Reports, 272, the
syllabus reads:

“l.  Constitutional grant of municipal power—construction of ordi-
nance. Where the constitution grants legislative power to municipal cor-
porations, the source of the power is the same as is that exercised by the
legislature, and an ordinance within the exercise of the legislative power
of the municipal corporation is to be construed with the same effect as if
it had been adopted by the legislative power itself, and will be deemed to
contain in the legislative will for the municipal corporation.

“2.  Construction of constitution—Local police regulations. Section
2 of article 11 of the constitution, which provides that ‘any county, city,
town or township may make and enforce within its limits all such local,
police, sanitary and other regulations as are not in conflict with general
laws,” confers the power to make these regulations upon cities as well as
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upon counties, and must be held to be equally authoritative in each, and
the only limitation upon the exercise of the power is that the regulat:ons
to be made shall not be in conflict with general laws.”

It is my judgment that there is no conflict between sections 12 in either act so
far as relates to the present question, and that under either the council was without
power under favor of the section under which it acted, and without the vote of
the people, to issue bonds for the purpose of supplying light for the corporation.
The purpose under section 3939, subdivision 12 is for erecting or purchasing gas
works or electric light works, which works are intended to supply light to cor-
porations and to the inhabitants thereof. The expression “and for supplying light
to the corporation and the inhabitants thereof” is a limitation upon what precedes:
erecting gas works and electric light works, and is not an additional grant of
power,

A careful reading of section 3939 of the General Code discloses that the bond
issue is not only for specific purposes, but for purposes of a permanent as dis-
tinguished from a temporary character. Subdivision 12 is not intended to confer
power to issue bonds for the mere purpose of supplying light by contracting with
a lighting company. It would seem strange that while all of the other purposes
in the section are of a permanent nature, if it were the intention of the legislature
to switch something into subdivision 12 of a temporary nature.

Coming now to subdivision 12—Is section 3939-1 the last act on the question?
I am clearly of the opinion that the language “for supplying gas or electricity to
the corporation or the inhabitants thereof” is likewise a limitation upon what pre-
cedes and is not a separate and additional grant of power.

My conclusion, therefore, is that the municipality corporation has clearly ex-
ceeded its authority,

Very truly yours,
TimorHY S. HocaN,
Attorney General.

172.

COUNTY SURVEYOR — COMPENSATION — FEES FOR RECORDING
PLATS OF OTHER SURVEYORS AND FOR HIMSELF WHEN MADE
FOR PRIVATE PARTY—APPROVAL OF COUNTY COMMISSIONERS.

Under section 2803, General Code, when a county surveyor is not given a per
diem compensation, he is to be allowed the fees therein specified for recording plats
made by him in the course of his official duties. He is to be allowed the same fees
for recording plats made by other surveyors or by himself for private parties, when
they are recorded by him upon the order of the county commissioners.

Corumsus, OHio, March 26, 1913.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—1I beg to acknowledge receipt of your letter of January 25, 1913,
wherein you inquire as follows:

“Section 2803, G. C., makes it the duty of the county surveyor to
make an accurate record of all surveys made by himself or his deputies for
certain purposes and also provides that surveys made by other competent
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surveyors may, by order of the commissioners, be recorded by the county
surveyor. '
“Section 2822 provides fees for recording plats. May the county
surveyor receive compensation out of the county treasury for recording
plats of other surveyors when ordered by the commissioners ?”
“May the county surveyor receive such compensation for recording
plats of other surveys when ordered by the commissioner ?”

In reply to your inquiry I desire to say that section 2803 of the General Code
provides that a record shall be kept by the county surveyor as follows:

“The county surveyor shall make and keep in a book provided for that
purpose an accurate record of all surveys made by himself or his deputies
for the purpose of locating any land or road lines, or fixing any corner
or monument by which it may be determined whether official or other-
wise. Such surveys shall include corners, distances, azimuths, angles,
calculations, plats and a description of the monuments set up, with such
references thereto as will aid in finding the names of the parties for
whom made, and the date of making such surveys. Such book shall be
kept as a public record by the county surveyor at his office, and shall be
at all proper times open to inspection and examination by all persons
interested therein. Any other surveys made in the county by competent
surveyors, duly certified by such surveyors to be correct and deemed
worthy of preservation, may, by order of the commissioners, be recorded by
the county surveyor.”

Section 2822 of the General Code provides for the compensation the county
surveyor shall receive if employed by the day, and if not, that fee he shall receive
as follows:

“When employed by the day, the surveyor shall receivé five dollars for
each day and his necessary actual expenses. When not so employed, he
shall be entitled to charge and receive the following fees: For each rod
run, not exceeding one mile, three-fourths of one cent, and for each rod
over one mile, one-half of one cent; for making out or recording a plat
not exceeding six lines, seventy-five cents, and for each line in addition,
five cents; for each one hundred words or figures therein, six cents; for
calculating the contents of a tract not exceeding four sides, six cents, and
for each additional line, ten cents; for mileage, going and returning, five
cents per mile; and for all other services, the same fees as those of other
officers for like services. Chain carriers and markers are entitled, each,
to two dollars.” :

By virtue of section 2803 of the General Code, the county surveyor is legally
bound to make and keep, in a book provided for that purpose, an accurate record
of all surveys, whether official or otherwise, and such survey shall include corners,
distances, azimuths, angles, calculations, plats, etc. Under section 2822 of the General
Code the county surveyor may be employed by the day, or if not so employed by
the day, then he is to receive certain prescribed fees. The fee prescribed for making
out and recording a plat not exceeding six lines, seventy-five cents; and for each
line in addition, five cents. If the surveyor is employed by the day, as provided in
said section, then he is not legally entitled to fees for the making and recording
of such plats. If, on the other hand, the surveyor is not so employed by the
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day, but is paid for his services by fees in accordance with said section, then he 1s
entitled to the fees prescribed therein for making and recording plats of his own
official surveys. If such surveys are not official, but have been made by the county
surveyor for private parties and such surveyor’s record records the survey without
its being submitted to the county commissioners and found by them to be worthy
of preservation, then he is not entitled to such fees as has been held by the court
in construing said section in the case of Strong vs. Commissioners, 47 O. S., 404,
the first syllabus of which is as follows:

“A county surveyor who makes a survey for a private individual,
upon an employment by him, and records the same without its being sub-
mitted to the county commissioners and found by them to be worthy
of preservation, does not thereby acquire a valid claim against the county,
to be paid for making such record.”

However, I am of the opinion that if he submitted such private survey to the
county commissioners and it met their approval as being worthy of preservation,
then he would be entitled to the fees prescribed for making and recording the
plats of such surveys, likewise such county surveyor may receive compensation for
making and recording plats of surveys made by other surveyors, provided same has
been ordered by the county commissioners after having been submitted to them and
deemed worthy of preservation by the commissioners.

Very truly yours,
TimoraY S. HogaN,
Attorney General.

187. '

AGIIQICULTURAL SOCIETIES — SPECIAL PROVISION AUTHORIZING
PAYMENT OF $800 TO CUYAHOGA COUNTY SOCIETY REPEALED.

By action of the codifying commission and by adoption of the General Code
by the legislature, the legislative provision of section 3697, Revised Statutes, author-
izing the payment of not over $800.00 to the two agricultural societies of Cuyahoga
county has been repealed.

Corumsus, OHio, March 28, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I desire to acknowledge receipt of your letter of March 17,
1913, wherein you inquire as follows:

“Section 3697, Revised Statutes, contains a special provision applicable
only to Cuyahoga county, authorizing the payment of not over $800 to
two agricultural societies in that county. By the adoption of the General
Code this section was repealed, apparently without saving the special provi-
sion, and was re-enacted as section 9880 of the General Code.

“Please advise us whether or not in your opinion payment to two
agricultural societies may now be legally made.”
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In reply thereto, section 3697 of Bates’ Revised Statutes, prior to the adoption
of the General Code, provides as follows:

“When thirty or more persons residents of any county of the state,
or of a district embracing one or more counties, organize themselves into
an agricultural society, and adopt a constitution and by-laws and select the
usual and proper officers, and otherwise conducts its affairs in conformity
to the statutes of Ohio and to the rules of the state board of agriculture,
and when such county or district agricultural society shall have held an
annual exhibition in accordance with section 3698 of the Revised Statutes of
Ohio, and made proper report to the state board of agriculture, then, upon
presentation to the county auditor of a certificate from the president of
the state board of agriculture, attested by the secretary of said board, that
the laws of the state and the rules of the state board of agriculture have
been complied with, the county auditor of each county wherein such
agricultural societies are organized, shall annually draw an order on the
treasurer of the county in favor of the president of the county or district
agricultural society for a sum equal to two cents for each inhabitant of
the county, upon the basis of the last previous national census, but the
total amount thereof shall not exceed in any county the sum of eight
hundred dollars ($800.00) ; and the treasurer of the county shall pay the
same,

“(Cuyahoga county) Provided, that where in any county containing a
city of the second grade of the first class, the site for holding county fairs
is situated so far from the geographical center of said county that, in the
opinion of the commissioners of said county the agricultural interests of
said county will best be promoted by the establishment of another and ad-
ditional society and site whereon to hold fairs ; upon the organization of such
additional society in the manner provided herein, said additional society shall
be entitled to receive out of the county treasury the sum provided in this
section and also be entitled to the provisions of other sections of the
statutes in reference to county agricultural societies.”

In the case of Lawrence County Commissioners vs. Brown, Auditor, 14 Qhio
Decisions, 241, 1 Ohio Nisi Prius, n. s.,, 357, the court held that all of said statute
was constitutional except that portion of said statute which applied only to Cuya-
hoga county, as follows:

“2. Rule of construction where original act valid and amendatory act
void: The Ohio rule of construction is that if a portion only of a statute
is unconstitutional, the rest may be allowed to stand if the constitutional
part will accomplish the substantial purpose desired by the legislature if
separated from the unconstitutional part. Thus section 3691, Revised
Statutes, providing for the organization of district or county agricultural
societies, insofar as it has a uniform operation throughout the state is
valid, notwithstanding the amendment thereto of May 6, 1903, (95 O. L.
403) inasmuch as it applies to only one county, violates section 26, article 2
of the constitution and is void.”

and at pages 243 and 244 of the opinion the court holds:
“The elementary rule of construction that where a portion of the

statute only is unconstitutional, the rest may be allowed to stand if the
unconstitutional portion does not so far affect the whole statute as that
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it must be said the legislature would not have passed the law except in the
form and substance as it did pass it, has received frequent approval and
application in this state. Minshall, J., on this subject, in Gager vs. Prout,
48 Ohio St., 89, 108 (26 N. E. Rep. 1013) shows that there is ‘a rule of
construction that has been firmly established by repeated decisions of this
court. By this rule a statute may be invalid in part, by reason of some
provision being repugnant to the constitution, and valid as to the residue,
where it appears that the invalid part is an independent provision, not in
its nature and connection essential to the other parts of the statute, not so
related to the general purpose of the statute as to warrant the conclusion
that the legislature would have refused to adopt it with the invalid part
stricken out.” So it was announced in Gibbons vs Catholic Institute, 34
Ohio St. 289, that:

“‘The validity of section 8 of the act of May 1876, is not affected by
the fact that the remainder of the act is unconstitutional. That section is
separable from the remainder of the act.

“But it will be remembered that the objectionable portion of this
statute is added by amendment to a section.

“The rule, however, is not limited in its operation to the rejection or
acceptance of an entire section; but any portion of a section, as I under-
stand, may be rejected as unconstitutional, and the remainder allowed to
stand, if it comes within the rule of construction.

“In the case of Treasurer vs. Bank, 47 Ohio St. 503, 504 (25 N. E. Rep.
697), it is adjudicated:

“¢ One part of a section of a statute may be void for want of con-
formity to the constitution, without affecting the validity of the remainder,
unless the objectionable and unobjectionable portions are essentially and in-
separably connected in substance, or are so interdependent, that the general
assembly would not have enacted the one without the other.’

“It seems to me that the case in hand comes palpably and clearly with-
in the rule just announced. The original section as it stood provided for
assistance to agricultural societies throughout the state. It was part of the
policy of the state, and there is nothing to indicate that the legislature
ever intended to depart from it, but meant for it to stand as it had stood for
many years ; but they undertook in addition thereto to make a special provision
applicable to Cuyahoga county alone, and which additional provision, by
the recent holding of the supreme court (if, indeed, any holding was
necessary), is clearly inimical to the provision requiring uniform operation.
1t seems to me quite clear that the provision as to Cuyahoga county can be
rejected without affecting the substance or in any wise defeating the legis-
lative will as to the remainder of the section, and that it can be very well
said that the legislative purpose, in passing the law, was in no wise affected
by the acceptance or non-acceptance of this particular provision.”

On April 2, 1906, (98 O. L. 221). the 77th general assembly passed an act en-
titled “An act to provide for the revision and consolidation of the statute laws of
Ohio.” Said act required the governor to appoint three commissioners to revise
and consolidate the general statute laws of Ohio. Section 2 of said act provides
that in performing this duty the said commissioners shall bring together all the
statutes and parts of statutes relating to the same matter, making alterations to
harmonize the statutes with the constitution as construed by the courts. As above
provided the codification commission had the power, by virtue of legislative enact-
ments, to harmonize the statutes with the constitution as construed by the courts,
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and as above set forth the court in the case of Lawrence county commissioners vs.
Brown, supra, has declared all that part of section 3697, Bates’ Revised Statutes,
which applied only to Cuyahoga county was unconstitutional, and hence the same
was left out of section 9880 of the General Code by the codifying commission, so as
to read as follows:

“When thirty or more persons, residents of a county, or of a district
embracing one or more counties, organize themselves into an agricultural
society, which adopts a constitution and by-laws, selects the usual and
proper officers, and otherwise conducts its affairs in conformity to law, and
the rules of the state board of agriculture, and when such county or district
society has held an annual exhibition in accordance with the three following
sections, and made proper report to the state board, then, upon presenta-
tion to the county auditor, of a certificate from the president of the state
board attested by the secretary thereof, that the laws of the state and the
rules of the board have been complied with, the county auditor of each
county wherein such agricultural societies are organized, annually shall
draw an order on the treasurer of the county in favor of the president
of the county or district agricultural society for a sum equal to two cents
to each inhabitant thereof, on the basis of the last previous national census.
The total amount of such order shall not in any county exceed eight
hundred dollars and the treasurer of the county shall pay it.”

The legislature, on February 14, 1910, adopted the General Code as submitted
by the codifying commission by enacting section 13765 of the General Code, which
provides as follows: :

“The general statutes herein revised and consolidated, with the parts,
titles, divisions, subdivisions, chapters and sections herein designated, shall
be known and recognized as ‘The General Code’ (codifying commission).”

Section 13767 of the General Code provides as follows:

“The following section of the Revised Statutes and acts, and parts, of
acts, of the general assembly are hereby repealed.”

and among the sections of the Revised tSatutes as being repealed appears section
3697 of Bates’ Revised Statutes. As a net result, therefore, the legislature by
enactment of section 13765 of the General Code, supra, adopted the General Code
and thereby adopted section 9880 of the General Code, supra, as the same now
appears therein, and at the same time repealed section 3697 Bates’ Revised Statutes,
thereby eliminating the provisions which related solely to Cuyahoga county.
Therefore, in direct answer to your inquiry, this department for the foregoing
reasons is constrained to hold the payment to the agricultural societies cannot be
made legally.
Very truly yours,
TimorHY S. HocaN,
Attorney General.
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204.

CITY NOT ESTOPPED TO COLLECT UNIFORM RATE FROM WATER
CONSUMER BY ACCEPTANCE OF A LESS RATE BY A DULY QUAL-
IFIED COLLECTOR.

A city is not bound by unauthorized acts of a water rent collector who accepts
from a water consumer, rent less than that uniformly charged by the city, and is
entitled to receive the difference, from said consumer, between the amount as paid
such collector and the proper amount to which the city is entitled.

Corumsus, OHIio, April 11, 1913,

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—] take pleasure in replying to your letter of March 11, 1913,
which is as follows:

“Is a city estopped from instituting action in court to recover of a
consumer who has been supplied service from a municipal waterworks plant,
by reason of the fact that an insignificant sum, much below the actual
value of the service rendered, had been previously accepted by a duly
qualified collector of said plant?

“In the absence of fraud would the acceptance of said payment by the
collector and the giving of a receipt to the consumer be binding upon the
city ?”

I am of the opinion that the facts stated in your inquiry, standing alone, are
insufficient in law to estop the city from collecting of the customer the actual value
of services rendered him in the supplyof water. Conceding that no fraud, cor-
ruption, or collusion tainted the transaction, yet the matter might have arisen
through a mistake on the part of the city, the consumer, or both.

In such event, the city is entitled to recover from the customer the full fair
value of the services rendered, less the amount heretofore received by it thereon.
No matter if the collector was duly qualified to collect—he was an agent of the
city, and as such he held no power to sacrifice the city’s interests by gift, remission,
or otherwise. As an individual owning the water, he might do as he pleased, but
not so with city property. He must collect what is the fair value of the services
rendered, and anyone dealing with him is chargeable, as a matter of law, with
knowledge of these facts, and cannot avail himself of such circumstances.

If the city had a schedule of prices for such services, such schedule must apply
equally to all customers; and no collecting agent could suspend or modify the univer-
sality of its application, without express authority. If the city had no schedule of prices,
then the collector must treat all alike, make no distriminations, and collect of each
patron an amount commensurate with the services accepted by him.

Any other course would be detrimental to the city, unfair tp other consumers,
and against public policy in dealing with a municipal utility. The consumer will
not be permitted to intrench himself behind such circumstances, and should be made
to respond fully for what he has enjoyed.

Very truly yours,
TimoraY S. HoGAN,
Attorney General.
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206.

BOARD OF EDUCATION—POWER TO PAY EXPENSES OF SUPERIN-
TENDENT OF CITY SCHOOLS AT INSTITUTE OF NATIONAL AS-
SOCIATION OF SCHOOL SUPERINTENDENTS AT PHILADELPHIA
—PURPOSE OF INSTRUCTING TEACHERS.

Under section 7872, Geuneral Code, a city board of education is empowered to
expend, not to exceed $500.00 for instructing teachers in an institute or in such
other manner as it prescribes. The discretion conferred upon the board, by this
statute, would empower it when it sees fit, to pay the expenses of its superintendent,
incurred in atiending a national association of school superintendents for the pur-
pose of conveying information obtained to its teachers.

CoLumsus, OHio, April 24, 1913.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Under date of March 4th you request my opinion as follows:

“Can a city board of education, under section 7872, General Code, pay
from school funds the expenses incurred by superintendents in attending
the institute of the national association of school superintendents at Phila-
delphia?

“Does your opinion of November 22, 1911, apply to city boards of
education’?”

Section 7872 of the General Code is as follows:

“The expenses of such institute shall be paid from the city institute
fund hereinbefore provided for. In addition to this fund the board of
education of any district annually may expend for the instruction of the
teachers thereof, in an institute or in such other manner as it prescribes,
a sum not to exceed five hundred dollars, to be paid from its contingent
fund.”

This statute would in no sense empower a board of education to allow the ex-
penses incurred by a superintendent in attending such institute for his own personal
benefit, or for the mere purpose of maintaining his membership in such an associa-
tion, or of providing a representation for the city board at such a meeting. The
statute, however, in providing that the board of education may expend school funds
for the instruction of its teachers #n such other manner as it prescribes confers
upon such board a broad and controlling discretion as to the methods which it may
desire to pursue in obtaining the end of instructing its teachers; and I am of the
opinion that if such board sends its superintendent to the meeting of this national
association in pursuance of a well-defined plan for providing instruction for its
teachers, by enabling the superintendent to carry the information obtained from
such meeting to the teachers, the same would be authorized under the terms of
this section.

In brief, I see no reason why the board may not make the superintendent an
instrument for the purpose of conveying to its teachers the benefits of the meeting.
In the letter enclosed by you, which is signed by the president of the board of educa-
tion in question, that official says:
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“We desire to pay the necessary expenses of our superintendent for
we consider such visitation on his part is instruction which will be of
material benefit to him in the administration of our public schools.”

From the terms of this letter I take it that the meeting is one whereby modern
methods of instruction are discussed, and wherein it is designed that each board of
education be able to partake of the benefits of innovations and advanced methods
which may have been installed in other schools throughout the country. Such is
manifestly a valuable instruction, which it may well benefit any school to keep its
teachers in touch with.

I am therefore of the opinion that if the board of education is of the opinion
that the meeting is such as will afford valuable instruction to its teachers, and if
they send their superintendent to such meeting for the purpose of conveying the
information acquired therein to its teachers, they may allow the expenses of travel
incurred by the superintendent in making such trip.

In answer to your second question, with reference to my opinion of November
22, 1911, 1 beg to say that, taking the language of that opinion strictly, it would
have application only to village boards of education. The facts of that opinion,
however, were very indefinitely stated, and I may well say that it should be read
with reference to city boards of education in the light of the modification stated
herein.

Very truly yours,
TimorrY S. HoGAN,
Attorney General.

232.

CIVIL SERVICE IN CITIES—RIGHT OF APPOINTING POWER TO DE-
MAND LIST OF NAMES FROM COMMISSION—INVALIDITY OF
RULE OF COMMISSION REQUIRING PROMOTION TO FILL VA-
CANCY.

Under section 4480, General Code, the civil service commission may make
rules and regulations permitting the filling of offices and positions in the higher
grades as far as practicable through promotion. It is the intention of this act,
however, to vest the power of appoinitment to positions in the specified officials of
the municipality, and therefore, since the rule adopted by the commission compelling
a vacancy to be filled by promotion would be an exercise of the appointing power,
such a rule would be invalid. ’

In its discretion, therefore, when a vacancy exists, the appointing power is en-
titled on demand to have three names presented for the examination list from which
to select an appointee.

CoLumBus, OHIo, April 29, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of March 26, 1913, you inquire as follows:

“First. May the civil service commission by adoption of rules and regula-
tions provide for the filling of vacancies in the classified service of the
city by promotion from the next lower grade, or has the appointing author-
ity of the city a right to demand of the commission three names from which
to make his selection in the case of a vacancy in the classified service?



ANNUAL REPORT OF THE ATTORNEY GENERAL. 241

“Second. Isthe discretion lodged in the appointing authority to determine
whether or not such vacancies are to be filled by promotion or by recourse to
the eligible list, or may the civil service commission, by its rules, deny to
the appointing authority such recourse to the eligible list, and by said
rules provide that certain positions in the classified service in case of
vacancies shall be filled by promotion?”

In an opinion given to Hon. Allen G. Aigler, city solicitor of Bellevue, Ohio,
under date of April 29, 1912, this department held that the appointing power was
not required to make an appointment to a position in the classified service, unless
three names were submitted to it by the civil service commission as being eligible
for appointment. It was further held in that opinion that the civil service commis-
sion had no power of appointment under our statutes.

In that opinion no question of the right to fill positions through promotion was
considered.

Section 4480, General Code, provides:

“Applicants for admission into the classified service shall be subjected to
examination which shall be competitive, public and open to residents of the
city, with such limitations as to age, residence, health, habits and moral
character as the commission prescribes. The commission shall prepare
rules and regulations adapted to carry out these purposes with reference
to the classified service of the city, which rules and regulations shall pro-
vide for the grading of offices and positions similar in character in groups
and divisions so as to permit the filling of offices and positions in the
higher grades as far as practicable through promotions, and for public ex-
aminations to ascertain the fitness of applicants for appointment in the
classified service. Such applicants shall take rank upon the register as
candidates in the order of their relative standing without reference to
priority of examination. The result of the examination shall be accessible
to all persons.”

This section requires that “applicants for admission into the classified service
shall be subject to examination.” It then authorizes the civil service commission
to prepare rules and regulations to carry out the purposes of the civil service act,
and specifically requires the commission to make rules and regulations,

“for the grading of positions similar in character in groups and divisions
so as to permit the filling of offices and positions in the higher grades as
far as practicable through promotions.”

Under this power the civil service commission is authorized to group positions
so as to “permit” the filling of the higher positions through promotions. This power
will authorize the filling of positions through promotion from a lower to a higher
office without requiring the employe to take an examination for the higher position.
But the civil service commission cannot make a rule which will require the ap-
pointing officer to fill a higher position through promotion. The commission can
only make such rules and regulations as will permit the filling of positions through
promotions.

The civil service commission has no power of appointment. That power rests
in some other officer or board. If the civil service commission could make a
rule requiring the filling of positions through promotions, they could in fact make
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the rule so as to virtually make the appointment. This would be eneroaching upon
the right of the appointing power. The rules should be made so as to permit
the appointing power to fill positions through promotions if he so desires.

The statute does not require the higher positions to be filled through promo-
tions. It only permits such filling of the offices. It is left to the appointing power
to determine whether positions of a higher grade shall be filled through promotions
or by selection from the eligible list, as provided in section 4481, General Code,
which reads:

“Appointments shall be made in the following manner: The appoint-
ing board or officer shall notify the commission of any vacancy to be
filled. The commission shall thereupon certify to such board or officer the
three candidates graded highest in the respective lists as shown by the
result of such examination. Such board or officer shall thereupon ap-
point one of the three so certified. Grades and standings so established
shall remain the grades for a persiod of six months, or longer if the
commission so determines, and in succeeding notifications of vacancies,
candidates not selected may be dropped by the commission after having
been certified a total of three times.”

By virtue of this section the appointing power is entitled to three names
‘from which to make the selection.

The civil service commission may make rules and regulations to permit the
filling of positions through promotions from a lower grade, but it cannot require
the appointing power to fill the positions through promotion. The appointing
power may fill the higher positions through promotions as provided by the rules
of the civil service commission, or he may demand three names of the civil service
commission from the eligible list from which to make his selection.

The appointing power has the discretion to either fill a higher position through
promotion or from the eligible list.

Respectfully,
TimotrHY S. HoGAN,
Attorney General.



ANNUAL REPORT OF THE ATTORNEY GENERAL. 243
261.

TOWNSHIP TRUSTEES—DUTIES WITH REFERENCE TO SALE OF
CEMETERY LOTS—COLLECTION OF FEES—LIABILITY OF PART-
IES FOR MONEY PAID TO AND DONE AWAY WITH BY SEXTON—
CLERK, TREASURER AND PRIVATE PARTIES.

Under section 3448, General Code, it is the duty of township trustees to sell
cemetery lots, but it is not made their duties to collect the money therefor.

Under sections 3457, 3458 and 3459, General Code, the township treasurer
is the proper custodian of funds received by the trustees, by way of gift, request,
etc., and it is the duty of that official to receive all moneys secured by the sale
of lots, digging of graves and from other sources of the township cemetery.

The clerk of the township is not authorized to receive any money on behalf
of the township and when money from the sale of cemetery lots is paid to him
and not turned over by him, the bondsman of the clerk cannot be held for such
defalcation, under the terms of the bond required of him. Under section 3300,
General Code, he is personally liable for money so misappropriated.

Private parties are presumed to know the limitations placed upon public
officers and when the clerk and sexton are made by them agents for the payment
of moneys given for cemetery lots to the township treasurer, said sexton and
clerk are liable to their prinicpals and the prinicpals are liable to the township.
If the trustees did not authorize a sexton or clerk to collect the money, they may
not be held for its loss. They may, however, be liable for any loss to the town-
ship, resulting from the sale by them of deeds without making provision for the
payment of the money to the township treasurer. When the money is not re-
cetved by the township, the deed is voidable for want of consideration, but would
be good in the hands of an innocent purchaser for value.

The township trustees not having the duty to collect money for lots sold, they
may not delegate that power to a sexton. The township treasurer having such
duty, may delegate the power and if he does so and it is abused, he may be held
personally liable.

CorLuMBus, OHIo, April 30, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :(—Under date of February 3, 1913, you inquire of this departmeﬁt
as follows:

“Under section 3451, General Code, township trustees are given con-
trol of certain cemeteries’ Section 3448, General Code, makes it the duty
of township trustees to sell cemetery lots. Is it the duty of the trustees
to collect money for lots sold and work done on cemeteries in their charge
and if so, can said trustees delegate this authority to a cemetery sexton
or superintendent?

“If the sexton or superintendent of a township cemetery, drawing a
salary as such, with no record of his employment or official duties appear-
ing in the minutes of the proceedings of the trustees, collects money from
patrons of the cemetery for cemetery lots, digging of graves and other
work done by him and pays said money to the township clerk instead of
the township treasurer and a loss results from the mispayment, the
money never reaching the township treasury, can the township trustees
be held for the amount thus lost? If not, can the clerk and his bonds-
men be held for the amount lost?
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“Is it the duty of the township treasurer to collect money due his
township for cemetery lots, digging graves and other cemetery receipts?
If so, can he delegate that power to another?”

The law pertaining to township cemeteries is found in sections 3441 to 3475,
General Code.

Section 3447, General Code, prescribes certain duties of the township trustees
in reference to such cemeteries, as follows:

“The trustees shall have such cemetery laid out in lots, avenues and
paths, number the lots and have a suitable plat thereof made, which shall
be carefully kept by the township clerk. They shall make and enforce all
needful rules and regulations for its division into lots, and the allotment
thereof to families or individuals, and for the care, supervision and im-
provement thereof, and they shall require the grass and weeds to be
cut and destroyed at least twice each year in all such cemeteries.
Suitable provision shall be made therein for persons whose burial is at the
expense of the township.”

Section 3448, General Code, provides for the sale of lots in the cemetery as
follows : -

“Upon application the township trustees shall sell at a reasonable price
such number of lots as the public wants demand for burial purposes.
Upon complyving with the terms of sale, purchasers of lots shall be entitled
to receive a deed or deeds therefor which the trustees shall execute,
and which shall be recorded by the township clerk in a book for that pur-
pose, the expense of recording to be paid by the person receiving the
deed. Upon the application of a head of a family living in the township,
the trustees shall make and deliver to such applicant a deed for a suitable
lot for the burial of his or her family without charge, if in the opinion
of the trustees, by reason of the circumstances of such family, payment
therefor would be oppressive.”

This section authorizes the trustees to sell the lots; but it does not provide that
the trustees shall collect the money therefor.
Section 3449, General Code, provides:

“The proceeds arising from the sale of such lots shall be used in
improving and embellishing such grounds, and the trustees shall build
and maintain proper and secure fences around all such cemeteries, to be
paid for from the township funds.”

Section 3457, General Code, authorizes the trustees to receive funds by gifts
for the care of such cemetery, and reads:

“The township trustees may receive by gift, devise, bequest, or other-
wise, any money, securities or other property in trust, as a permanent
fund to be held and invested by them and their successors in office, the
income therefrom to be used and expended under their direction, in the
care, improvement and beautifying of any burial lot designated and named
by the person making such gift, devise or bequest, in any township cem-
etery over which such trustees have jurisdiction.”
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Section 3438, General Code, provides for the investment of such fund, as
follows:

“Such trustees shall invest such fund, in their names as such trustees,
in interest-bearing securities, with interest payable annually or semi-
anually, and the principal as it becomes due, to the treasurer of such
township, change the investment as the interest of the trust demands and
collect the interest dividends, or other income, as they become due and
payvable. From such income the trustees shall first pay the cost and
expense connected with the trust, and the balance shall be expended,
under their direction, in the proper care and beautifying of such burial
lot, and draw warrants on the township treasurer to pay therefor, which
shall be paid only from such income funds. Such gift, devise or bequest
and income therefrom shall be exempt from taxation, the same as other
cemetery property.”

Section 3459, General Code, provides:

“The township treasurer shall keep accurate and separate accounts of
such investments, the income therefrom, and of all dishursements, thereof,
which shall be open to inspection at all reasonable times, and shall be
approved by the trustees at each annual meeting. All moneys, securities
and other property shall be and remain in the care and custody of the
township treasurer and his successors in office, and he and his sureties shall
be liable upon the official bond for the safe keeping and proper. account-
ing, as for other money coming into his hands as such treasurer, belong-
ing to the township. For any purpose connected with such trust, the
trustees and their successors may commence any action at law, or in
equity, in any court, or make any defense therein necessary to the execu-
tion of the trust.” ’

It appears from these sections that the treasurer of the township is the proper
custodian of the funds received by the trustees by virtue of section 3457, General
Code.

The general duties of a township treasurer are prescribed by sections 3309,
et seq. of the General Code.

Section 3310, General Code, provides:

“Before entering upon the discharge of his duties the township
treasurer shall give a bond payable to the trustees, with sureties approved
by them, in such sum as they determine, conditioned for the faithful
discharge of his duties as treasurer and the paying over according to law
of all moneys that come into his hands by virtue of his office. Such
bond shall be deposited with the clerk.”

Section 3316, General Code, provides:

“No money belonging to the township shall be paid out by the
treasurer, except upon an order signed personally by at least two of the
township trustees and countersigned personally by the township clerk.”

These sections contemplate that the township treasurer shall receive, pay out
and be the custodian of all moneys belonging to the township, and it is the duty
of the township treasurer to receive all such funds.
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The trustees are given certain duties in reference to receiving gifts, and paying
out moneys for repairs and improvement of cemeteries. They receive and pay out
this money through the treasurer of the township who is the treasurer of the
board of township trustees.

It is the auty of the township treasurer to receive all money secured in the
sale of lots, digging of graves and from other sources from the township cemetery.

It appears in your case that the funds were received by the clerk and were
misappropriated by him. You ask as to the liability of the clerk and his bonds-
men for such misapplication.

Section 3300, General Code, provides for the giving of a bond by the town-
ship clerk, as follows:

“Before entering upon the discharge of his duties, the township clerk
shall give bond payable to the trustees with sureties approved by them, in
such sum as they determine, conditioned for the faithful performance of
his duties as clerk. Such bond shall be recorded by the clerk, filed with
the township treasurer and carefully preserved.”

Section 3301, General Code, prescribes the duties of the clerk and reads:

“The clerk shall keep an accurate account of the proceedings of the
trustees at all their meetings, including their acceptance of the bonds of
township officers. He shall record all township roads that are established
by the trustees. He shall record the earmarks of cattle, sheep and hogs,
used by the owners, and such other marks and brands as any person
may wish to have recorded, but he shall not record the same mark or brand
to two persons.”

. The statutes give the clerk other duties, but I find no statute which authorizes
the clerk to receive any money on behalf of the township.

In State of Ohio vs. Griffith, 74 Ohio St., 80, it is held:

“A public officer is personally, and may be even criminally, liable for
malfeasance in office; but the sureties on his official bond are answerable
only within the letter of their contract for the unfaithful performance
of his official duties and not for dereliction outside of the limits of his
official duties. State vs. Carter, 67 Ohio St., 422, distinguished.

“The clerk of a board of education is not authorized, nor is it made
his duty by statute, to receive and become the custodian of tuition funds
belonging to such board, and such board is not empowered by section
3985, Revised Statutes, to make a rule conferring such authority or im-
posing such duty on the clerk of the board; and where pursuant to such
a rule, the clerk of the board was permitted to and did receive and have
the custody of tuition funds which he failed to safely keep and account
for, the sureties on his statutory bond are not liable therefor.”

This rule applies to the case now in question. It was not the duty of the clerk
to receive this money, and the statutory bond given by him would not cover such
money. ’ '

The bondsmen of the clerk cannot, therefore, be held for the defalcation of the
clerk as to this money.
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The clerk, however, received this money and he has not properly accounted for
it. He is, therefore, personally liable for refunding the money so received. The
question arises; to whom is he liable, also who must stand the loss if the clerk is un-
able to account for it?

It has been seen that neither the sexton nor the clerk have been authorized
to receive this money for the township. The money never reached an officer of
the township who was chargeable with the collection thereof.

A person who deals with an officer, and an officer is in fact but an agent of
the public, must take notice of the authority and powers of the officer at his
peril.

At section 551 of Throop on Public Officers, the rule is stated.

“But the rule is different hen an officer exceeds his powers; in
such a case, the body for which he acts, whether it is the state, a municipal
corporation or other public organization, is not bound by his acts; and
every person dealing with an officer must, at his peril, ascertain the extent
of his powers. In this respect the rule is more stringent respecting public
officers and agents, than it is respecting private agents; the former are
held more strictly within the limits of their prescribed powers, than the
latter ; and a contract, made by a public agent, relating to a subject within
the general scope of his powers, does not bind his principals, if there
was a want of specific power to make it.”

The sexton had no right to receive the money on behalf of the township. The
failure of the sexton to pay to the treasurer of the township money entrusted to
him could not be charged against the township. The same is true as to the money
received by the clerk. Neither of them had any authority to receive money for
the township.

When a purchaser of a lot paid the sexton, such purchaser made the sexton
his agent to remit the money for him. When the sexton gave the money to the
clerk, the clerk thereby became the agent of the purchaser. The clerk was not the
agent of the township for the purpose of collecting money.

The money was lost through the defalcation of the agent of the purchaser of
the lot. The agent is responsible to his principal and the principal must stand the
loss if the agent is unable to make it good.

The clerk, therefore, is personally liable to the persons from whom the money
is received and is not liable to the township therefor.

You ask further as to the liability of the trustees for such defalcation.

It does not appear that the trustees authorized the sexton to collect this money,
or that the trustees authorized the sexton to pay the money to the clerk. The trustees,
therefore, would not be liable for the money thus collected and lost.

They may, however, be liable for any loss to the township if they gave a
deed for a cemetery lot which was paid for to the clerk, but which money never
reached the township treasury.

Section 3448, General Code, supra, provides:

“Upon complying with the terms of sale, purchasers of lots shall be
entitled to receive a deed or deeds therefor which the trustees shall
execute.”

One of the terms of the sale would be payment of the purchase price. The
trustees are not authorized to execute a deed for a cemetery lot, except to an indigent
family, without receiving pay therefor.

If, therefore, the trustees have executed deeds for lots the purchase price of
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which was paid to the clerk or sexton but the same did not get to the township
treasury, and a loss to the township is occasioned thereby, such trustees would be
liable for such loss.

If the purchase money never reached the township treasury there was no con-
sideration to the township for the deed and the title of the purchaser would be
invalid. Such deed would be good in the hands of a bona fide purchaser for value
without notice. In such case there would be a double liability; first, the trustees
would be liable; second, the original purchaser would be liable to the township
for the purchase price of the lot.

In City of Tiffin vs. Shawhan, 43 Ohio St., 178, it is held:

“The execution of a special power to convey lands by a public officer
must be in strict pursuance of the power, or no title is conveyed.”

At page 1158, volume 37 of Cyc., the rule is stated:

“A payment of taxes, in order to be effective in relieving the person
and his property from liability, must be made to the officer primarily
authorized to receive them, or at least to some one legally delegated to act
in his behalf in receiving and receipting for the taxes.”

Also at page 1368 of 31 Cyc. it is said:

“Authority to collect, like all authority of an agent, must be traced
to the principal. Moreover it is not to be inferred from mere employ-
ment as agent. To bind the principal the collection must be made by one
who is not only his agent but who has been clothed with authority to
make such collection.” '

The rule of recovery against a bona fide purchaser is stated at page 1057,
volume 32 of Cyc. as follows:

“The government cannot repudiate a patent on the ground of fraud
and recover the land as against an innocent purchaser for value from the
patentee, and the fact that a person purchased from an entryman before the
issuance of the patent does not deprive him of the character and rights of a
bona fide purchaser for value.”

As the purchaser of the lot has not paid the money to the proper officer the
debt is not discharged and he is still liable to pay the debt. As the trustees executed
deeds for lots before the township was paid therefor, they are liable for all loss
occasioned thereby.

It does not appear that the trustees performed any act in reference to the
money received for digging graves and the other work. Unless it can be shown that
they participated in this loss the trustees would not be liable.

The statutes do not authorize the township treasurer to appoint a deputy. If
the township treasurer directed some one to receive the money of the township
for him, such person would not be an official of the township, but would be the
private agent of the treasurer, and the treasurer would make himself liable for a
misapplication of funds received by such person.

It is not the duty of the township trustees to collect money for lots sold in
a cemetery and they cannot delegate that power to a sexton. The treasurer is re-
quired to receive and collect such money under the direction of the trustees.

Respectfully,
TimotHY S. HoGAN,
Attorney General.
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265.

CITY HEALTH OFFICER NOT AN OFFICER—MAY BE PAID BY CITY
FOR SERVICES TO INJURED FIREMEN.

Since none of the indicia usually connected with a public officer are preseni
tn the case of a health officer; since the incumbent of, that position is subject to the
will of the board of health, as to the nature of his duties, as to his term of office, and
to his salary, he is not to be considered a public officer and therefore does not come
within the -terms of either section 3808 or section 12912, General Code, prohibiting
the allowance of compensation to municipal officers for work, services or wmaterials
furnished in addition to those required by the office.

CorumMeus, Onio, April 30, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio. -~

GENTLEMEX :—Under date of April 19th you request my opinion as follows:

“Is the health officer of a city such an officer as would make it illegal
for him to be paid from the city treasury for services for professional at-
tendance upon injured firemen, it not being one of his official duties as
health officer to render such services?”

Sections 3808, 12912 and 4408 of the General Code are as follows:

“Section 3808. No member of the council, board, officer or commis-
sioner of the corporation, shall have any interest in the expenditure of
money on the part of the corporation other than his fixed compensation.
A violation of any provision of this or the preceding two sections shall
disqualify the party violating it from holding any office of trust or profit
in the corporation, and shall render him liable to the corporation for all
sums of money or other thing he may receive contrary to the provisions
of such section, and if in office he shall be dismissed therefrom.

“Section 12912. Whoever, being an officer of a municipal corporation
or member of the council thereof or the trustee of a township, is interested
in the profits of a contract, job, work or services for such corporation
or township, or acts as commissioner, architect, superintendent or engineer,
in work undertaken or prosecuted by such corporation or township during
the term for which he was elected or appointed, or for one year thereafter,
or becomes the employe of the contractor of such contract, job, work or
services while in office, shall be fined not less than fifty dollars nor more
than one thousand dollars, or imprisoned not less than thirty days nor more
than six months, or both, and forfeit his office.

“Section 4408. The board of health shall appoint a health officer, who shall
be the executive officer. He shall furnish his name, address and other in-
formation required by the state board of health. The board may appoint a
clerk, and with the consent of council, as many ward or district physicians
or one ward physician for each ward in the city as it deems necessary.”

The answer to your question depends upon whether or not the health officer
is an officer of the corporation within the meaning of sections 3808 and 12912, above
quoted. The only reference to the duties of the health officer are the words of
section 4408, which state that he shall be the executive officer.
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I am able to find but two decisions in this state which passed upon the nature
of this position. The first is State vs. Craig, 69 O. S. 236, which held that a health
officer is not an employe as that word is used in section 189 of the Municipal Code.
The decision in this case, however, was confined solely to the language of the
respective statutes and simply held, as is disclosed by the language of the court on
page 246, that a health officer is not such an employe as is comprised within the
terms of section 189 of the Municipal Code. The other decision is that of State
ex rel. Miller vs. Council of Massillon, 2 O. C. C. R. page 167, wherein the court
says, no page 169:

“It will be observed that the duties of the appointee or health officer
are not prescribed by statute. He is the servant of the board of health that
makes the appointment. He is under their absolute control and direction:
and in addition to that, they fix his salary. His salary is at the will of
the board of health. His term of office is at their will; they may terminate
it at their pleasure. * * * Now, that being the nature of the employment,
perhaps it is a misnomer here to call him officer at all. He is more like
an employe or servant of the board of health.”

In substance, this decision held that a health officer did not come within the
terms of section 1717 of the Revised Statutes prohibiting an increase of salary of
an officer during his term. The decision was based rather upon the fact that the
health officer did not have a definite term of office than upon the circumstances
that he was not a public officer. The language of this case, above quoted, there-
fore, is merely dicta and cannot be considered controlling.

It is well understood that the question whether or note a certain office is
properly a public office is a very vague and difficult one at times to decide. It is
well settled that the mere designation of the term “office” or “officer” does not of
itself constitute a public office. State vs. Jennings, 57 O. S. 415; State vs. Kennon,
7 0. S. 557.

The indicia of a public office are enumerated in State vs. Wilson, 29 O. S. 349:

“He is appointed for a definite term. He must take the oath prescribed
by the constitution. He must reside in the institution that he superintends.
His duties are prescribed by law and not by contract. He is clothed with
the right and correspondent duty to execute a public trust. He has a
right to the salary attached to the office. The office is continuing. Tf .t
becomes vacant, it may be filled by a successor, upon whom the duties will
be cast.”

From a review of the decisions, however, it is clear that the existence or non-
existence of one or several of these indicia is not controlling.

In State vs. Halliday, 61 O. S. 171, the court said:

“The distinguishing characteristics of a public officer is that the in-
cumbent, in an independent capacity, is clothed with some part of the
sovereignty of the state, to be exercised in the interest of the public as
required by law.”

This principle is borne out by a host of decisions cited in 11 Encyc. Digest of
Ohio Reports, 214. 1n the case of a health officer none of the indicia set out in
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these authorities are present unless it be that he is clothed with authority to execute
a public trust. The decisions substantially bear out the proposition, however, that
this authority must be extended to the officer in an independent capacity. Thus,
in State vs. Mason, 61 Q. S. 62, the court said:

“One who performs no duties except such as by law are charged
upon a superior does not hold an office but merely an employment.”

It is a well settled principle of common law that the office of superior and
deputy constituted one office; that the deputy was not looked upon as a public
officer.

{ am unable to see how, in the present case, the health officer can be accorded
any greater dignity than a deputy. Since, therefore, none of the indicia usually at-
tendant upon a public officc seem to be present in this case; since the health officer
is subject to the will of the board, as to the nature of his duties, as to his term of
office and as to his salary, I am of the opinion that the dicta of the court in
State vs. Council of Massillon, above quoted, should be accorded deference as the
only existing Ohio authority.

1 therefore hold that the health officer is not such an officer of the municipal
corporation as is comprehended by the terms of either section 3808 or section 12912,
General Code, and that he may properly be allowed compensation for professional
attendance upon injured firemen.

Very truly yours,
TimorHY S. Hocaxw,
Attorney General.

267.

APPORTIONMENT OF PERCENTAGES TO COUNTY AUDITOR ON FEB-
RUARY SETTLEMENT, 1907, AS AFFECTED BY THE ENACTMEXT
OF COUNTY OFFICERS’ SALARY LAW—CLAIMS BARRED BY
STATUTE OF LIMITATIONS. ’

Although the decision of the supreme court providing a method of apportioning
fees to the county auditor at the semi-annual settlements, under the fee system law,
in accordance with the year extending from settlement to settlement, is conirary to
the former custom of allowing such fees, in accordance with the official year of the
anditor, nevertheless, the lapse of six years from the date of accrual of any claims
with reference thereto, will bar recovery at this time by county auditors of any
differcnces in payments which may be shown to have been made by reason of the
adoption of this custom.

CoLumeus, OH1o, May 2, 1913.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Under date of January 4, 1913, you requested my opinion as
follows:

“The supreme court recently held in the case of Will R. Lewis vs. the
State ex rel. Stilwell, Case No. 12881, that the fees accruing to the auditor
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on the February settlement, 1907, compensated such auditor for the six
months from August 15, 1906, to February 15, 1907, and decided how the
fees accruing on said settlement should be divided as between the county
auditor personally and the fee fund due the county.

“Applying this principle, would the fees accruing on any preceding
February settlement, and February, 1905, belong to the auditor who entered
upon his first term the third Monday of October, 1904, or should such
fees be divided pro rata between him and his predecessor as the time from
the 15th of August to the third Monday of October, 1904, is to the time
from the third Monday of October, 1904, to the 15th of February, 19057

“Is a county auditor whose term expired the third Monday of October,
1904, now entited to receive from the county treasury any part of the
settlement fees accruing at the February settlement, 1905? If so has the
county a claim in the same amount against the county auditor who entered
upon his first term the third Monday of October, 1904?

“P. S. The custom in the several counties of the state for a great
many years past, prior to the enactment of the salary law, was to con-
sider the February settlement fees as compensation for the first half of the
official year beginning the third Monday of October and the August settle-
ment fees as compensation for the last half of the official year ending the
day preceding the third Monday of the following October. The supreme
court took a different view and it seems to us that if it should be held that
any part of the fees of the February, 1905, settlement are due to the auditor
whose term expired the third Monday of October, 1904, there would be
due from this last mentioned county auditor to the county or his prede-
cessor a similar division of the fees of February settlement next following
his entering upon his first term of office. This case arises in Noble county,
where Mr, Hastings (now a member of the general assembly) has filed a
bill with the county commissioners claiming a compensation from the 15th
day of August, 1904, to October 17, 1904. Nir. Hastings was succeeded by
J. W. Shinely, who was in office when the salary law took effect, January
1, 1907, and to whom there is now due the sum of $247.89 under the supreme
court decision, less a finding made by this department on account of over-
charges for indexing. The present auditor of Noble county will not pay
any money to either of the claimants until he has written authority of
this department under the instruction of the attorney general’s department.”

Your statement in brief is that the supreme court in the recent case of Lewis
vs. State ex rel. Stilwell, held that an auditor holding office on January 1, 1907,
(the date upon which section 1069, Revised Statutes, providing for the allowance
upon a monthly estimate to the auditor of certain percentages of the monevs shown
to have been collected by the county treasurer, upon the February semi-annual set-
tlement, was repealed and substituted by the statue providing for a salary in lieu
of said percentages) was entitled to the portion of such percentages, represented by
that part of the six months immediatey preceding said semi-annual settlement,
which was served by the auditor up to the time of the taking effect of the salary
law.

In substance the court allowed the auditor payment from August 15th, to
January 1st, such payment being three-fourths of the percentages allowed upon the
collections of the treasurer as shown by the February semi-annual settlement.

This decision of the supreme court was contrary to the former custom of allow-
ing such percentages according to which custom the percentages allowed at the semi-
annual settlements were apportioned to the first and second six months respectively
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of the auditor’s official year. Had the auditor, therefore, been paid in accordance
with the former custom, he would have been paid that portion of the percentages
allowed at the February semi-annual settlement, in accordance with section 1609,
Revised Statutes, which the period from the third Monday in October to the first
day of January, bore to the period of six months intervening the third Monday
of October and the third Monday of April.

It is clear, therefore, that when the auditor in question, (that is Mr. S.) took
office, he was allowed his percentages on the February settlement from October,
1904, to April, 1905, on the basis of the former custom; and his predecessor was
allowed his percentages on the August settlement, 1904, in accordance with this
same custom, on the basis of the August settlement. Had the rule of the supreme
court been applied when the predecessor was in office, his percentages from August,
1904, to the third Monday in October of the same year would have been based upon
the settlement of the following February, instead of the settlement of August,
1904, as was the case.

The settlement of the question involved in your inquiry would involve a com-
plete reaccounting and reapportioning of all payments made to each auditor and
after the same had been determined, the probable result would be a finding to the
effect that the predecessor (Mr. H.) would have had a claim against the county for
the difference between the amount actually received by him and the amount which
would have been received had he been paid in accordance with the supreme court’s
ruling; and the successor (Mr. S.) would probably owe the county the difference
between the amount actually received by him and the amount which would have
been paid in accordance with the court’s ruling.

It is well settled, that the statute of limitations may be employed as a defense
against a claim in behalf of counties, townships and municipalities.

8 Encyc. Digest of Ohio Reports, page 850.

Oxford Township vs. Columbia, 38 O. S. §7.

State vs. Blake, 2 O. S. 148.

Williams vs. First Presbyterian Society, Cin. 1 O. S. 478,

Section 12222, General Code, provides as follows:

“An action upon a contract not in writing, express or implied, or
upon a liability created by statute other than a forfeiture or penalty, shall
be brought within six years after the cause thereof accrued.”

The claims under consideration in the present case are claims for money
had and received, and therefore, come within the terms of section 12222, General
Code, implied contracts.

Mount vs. Lakeman, 21 O. S. 643.
Commissioners vs. McClure, 7 O. N. P. 187.

Since Mr. S. received compensation in accordance with the supreme court’s
ruling, from August, 1906, the causes of action against him would not have ac-
crued subsequent to that date, and I am, therefore, of the opinion that the county
is barred, by this statute of limitations, from pursuing any action thereou. The
claim of Mr. H. who went out of office in 1904 a fortiori is also clearly barred by
this statute.

In conclusion, therefore, I am of the opinion that whatever claims may be
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shown, by a reapportionment of the percentages to have been due to or owed
by the county by reason of the supreme court’s ruling in this matter at some prior
time, these claims are now all barred by reason of lapse of time.
Very truly yours,
TimorrY S. HocaN,
Attorney General.

284,

SHERIFF ENTITLED TO JAIL FEES FROM CITY FOR PRISONERS
COMMITTED FOR VIOLATIONS OF ORDINANCES—RIGHT OF CITY
TO CHARGE SUCH FEES AS COSTS AGAINST INDIVIDUALS—
PAYMENT OF FEES INTO COUNTY FEE FUND.

Under section 2845, General Code, a sheriff is entitled to receive jail fees for
all prisoners under his charge, and when the prisoners are committed to a county
jail for wiolations of ordinances, in accordance with section 4564, Generul Code,
the sheriff is entitled to receive from the city the proper fees.

It is well settled that costs are governed by statutory provisions and that in
the absence thereof, costs may not be charged a criminal proceeding.

The authority of a municipal council to fix fees tn ordinance cases, is provided
by section 4581, General Code, and in accordance therewith, council wmay charge
similar fees for sheriffs’ services to those prescribed by section 2845, General Code,
and charge the same as costs in the case.

Inasmuch as these fees were received by the sheriff in his official capacity, they
must be paid by the sheriff, into his fee fund, under the county officers’ salary
law.

CoLumMBus, OHIO, May 14, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of March 17th,
wherein you request my opinion upon the following questions, arising under sec-
tions 4564 and 2845, General Code:

“l.  May sheriffs’ jail fees be charged against and collected of a
city making use of the county jail: (a) When the ordinance under which
the prisoners are confined in the county jail makes no provision for jail
fees and (b) when the ordinance makes provision for such fees?

“2. 1f the sheriff legally collects such jail fees from a city shall the
same accure to the benefit of the sheriff’'s fee fund or to his personal
profit?

“3. May a city legally tax such jail fees in the cost bill against the
defendants, and if so, and the costs are collected from the defendant, shall
the same accrue to the sheriff’'s fee fund or to his profit?”

The sections which you cite, insofar as they are applicable, are as follows:

“Section 4564. * * * Any (municipal) corporation not provided with a
workhouse, or other jail, shall be allowed, for the purpose of imprisonment,
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the use of the jail of the county, at the expense of the corporation. * # *
Persons, so imprisoned in the county jail shall be under the charge of the
sheriff of the county, who shall receive and hold such persons in the manner
prescribed by the ordinances of the corporation, until discharged by due
course of law.
“Section 2845. For the services hereinafter specified, when rendered,
the sheriff shall charge and collect the following fees and no more: * * *
jail fees for receiving, discharging or surrendering each prisoner, to be
charged but once in each case, fifty cents * * *, When any of the fore-
going services are rendered by an officer or employe whose salary or per
diem compensation is paid by the county other than from the sheriff’s fee
fund, the legal fees provided for such services in this section shall be taxed
in the costs in the case and when collected shall be paid into the general
fund of the county.”

Your question relates, of course, to prisoners received under convictions of
violations of city ordinances. In this connection I call your attention to section
4556, General Code, which provides as follows:

“The costs of the mayor and other officers, in all cases, shall be fixed
by ordinance, but in no case greater than the fees for similar services before
justices of the peace. In case of conviction the fees of officers, jurors and
witnesses shall be taxed against the parties convicted, and in case of ac-
quittal of the violation of an ordinance, the costs, except the fees of the
mayor and marshal, shall be taxed against the corporation.”

and also to section 4581, General Code, which provides as follows:

“Other fees in the police court shall be the same * * * in cases for
violation of ordinances * * * as the council, by ordinance, prescribes, not
exceeding the fees for like services in state cases.”

It seems to me that the questions which you ask may be approached from two
angles of view; first, as to the right of the sheriff to receive the sum of fifty cents
in each case. I am of the opinion that this right exists in the sheriff as jailer.
The source from which his fees are paid is, in my opinion, immaterial, so far as the
sheriff is concerned. As jailer he deals with the city in the capacity of a contract-
ing party, by virtue of the statute (section 4564) above quoted. Therefore, I am of
the opinion that the sheriff must look to the city in the first instance for his fees;
and that it not incumbent upon the sheriff to make his costs, so to speak, out of the
costs in any case.

The other angle from which I have suggested the question may be viewed is
that of the authority of the city to fix by ordinance the fees of the sheriff. This
is suggested by your first question. In my opinion, however, the city council has
no authority to fix or remit the fee of the sheriff in his capacity as jailer, that
being fixed by the statute itself. Council does have authority, however, to determine
what fees of officers shall be included in the costs chargeable in ordinance cases.
This distinction must be observed. In fixing the costs the municipal corporation is
not in any way limited in determining the right of the sheriff to fees, but is only
limited in determining the amount which it will authorize the mayor or police
judge to tax against the defendant in case of conviction under a penal ordinance.
That is, if the ordinance of the city should fail to provide that the jail fees of the
sheriff should be taxed as costs in case of conviction, the defendant could not be
held for them, because, as has been often decided, liability for costs is entirely
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statutory, there being no common law on the subject in Ohio. A fortiori, then,
it must follow that liability for costs in proceedings under municipal ordinances is
entirely a matter of ordinance, so long as the legislature has not determined the
question itself, but has specifically delegated the power to fix costs in ordinance
cases.

I am of the opinion that the sheriff may charge against and collect from a
city making use of the county jail the fees to which he is entitled under section
2845, General Code, regardless of the provisions of the ordinance under which the
prisoners are confined in the county jail. This constitutes an answer to both
branches of your first question. .

Answering your second question, I am clearly of the opinion that Inasmuch as
the sheriff receives these fees in his capacity as an officer of the county they must
be turned into his fee fund under the county officers’ salary law, the language of
which, in this particular, is, as you know, very comprehensive.

Answering your third question, I am of the opinion that the city may legally
tax such jail fees in the cost bill against the defendant, provided such fees are made
costs by an ordinance passed under section 4556 or section 4581, as the case may be.
However, if the costs are collected from a convicted defendant they do not accrue
to the sheriff’s fee fund, but, in my opinion, must be paid into the treasury of the
municipality. This follows, I think, not alone because of the provisions of section
4231, General Code (seemingly applicable only to cities), which might not be
regarded as applicable to the fees of the sheriff, but also because of the fact,
which I have already pointed out, that under the statute which requires that the
use of the jail shall be at the expense of the city, the city is itself primarily
liable for the sheriff’s jail fees. This being the case, the city cannot shift this
liability by providing by ordinance for taxing such fees in the costs of an ordi-
nance case. Inasmuch, then, as the city is the responsible party, so far as the
sheriff is concerned, it must pay him his fees, and if it chooses to reimburse itself
by providing for their taxation as costs, that is a matter with which the sheriff
has no concern whatever.

Very truly yours,
TimoraYy S. HoGAN,
Attorney General.
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285.

CITY COUNCIL MAY PROVIDE COMPENSATION FOR SERVICES OF A
JUSTICE OF THE PEACE APPOINTED TO ACT DURING ABSENCE
OR DISABILITY OF MAYOR—FEES IN STATE CASES MAY BE RE-
TAINED—FEES IN ORDINANCE CASES PAID INTO CITY TREAS-
URY.

Under section 4549, General Code, a justice of the peace appointed by the
mayor in cities having no police judge, to act during the absence or disability of
the executive, has the same authority and power as the mayor and is, therefore,
entitled to collect the same fees in state ordinance cases as the mayor.

Under section 4213, General Code, fees collected in ordinance cases, must be
turned into the city treasury, but in accordance with the decision of Portsmouth
vs. Milistead, fees pertaining to state cases may be retained.

Under section 4214, General Code, council may fix the compensation of officers
in the city government, and thereunder may allow such justice of the peace a
fixed compensation for services performed by him in ordinance cases.

CoLumeus, OHIO, April 11, 1913.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Under date of October 5, 1912, you requested my opinion as
follows: '

“Is it legal for the city council to provide a salary for the services of
a justice of the peace designated by the mayor to perform his duties in
criminal matters in the absence of the mayor from the city? If the com-
pensation of such justice of the peace cannot be legally paid from the city
treasury, may he be allowed to retain his fees in ordinance cases, as well
as those in state cases?”

In cities having no police court, the justices of the peace may be appointed to
act in the mayor’s stead under section 4549, which follows:

“In cities having no police judge, in the absence or during the disability
of the mayor, he may designate a justice of the peace to perform his
duties tn criminal matters, which justice shall, during the time, have the
sane power and authority as the mayor.”

Under this statute such justice succeeds, during the time of his service in the
place of the mayor, to the same powers and authority in criminal procedures. The
following sections provide for fees allowed to a mayor in criminal cases for viola-
tion of state statutes:

“Section 4534. * * * The fees of the mayor in all cases, excepting those
arising out of wiolation of ordinances, shall be the same as those allowed
justice of the peace for similar services.”

“Section 4550. He (the mayor) shall keep a docket, and shall be en-
titled to recetve the same fees allowed justices of the peace for similar
services.”

9—A. G.
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Section 4556 of the General Code provides for the fixing of his fees in cases
tried by him for violation of city ordinances, as follows:

“The costs of the mayor and other officers, in all cases, shall be fixed
by ordinance, but in no case greater than the fees for similar services before
justices of the peace. In case of conviction the fees of officers, jurors
and witnesses shall be taxed against the parties convicted, and in case of
acquittal of the violation of an ordinance, the costs, except the fees of
the mayor and marshal, shall be taxed against the corporation.”

Until council has fixed fees for such cases, none can be assessed by the mayor.
(City of Bellefontaine vs. Haviland, 3 N. P. n. s, 79.) Section 4213 of the
General Code is as follows:

“The salary of any officer, clerk or employe shall not be increased
or diminished during the term for which he was elected or appointed, and,
excepting as otherwise provided in this title, all fees pertaining to any
office shall be paid into the city treasury.”

This provision is interpreted in the syllabus of the case of Portsmouth vs.
Millstead, and the case of Portsmouth vs. Baucus, 18 C. C. decisions, 384, as follows:

“The provision of 96 O. L., (section 126 Rev. Stat. 1536-633) requiring
‘that all fees pertaining to any office shall be paid into the city treasury’
has reference to municipal fees solely or such fees as may be fixed by
municipal authorities. This section does not authorize the city to inter-
fere with the fees of mayors or chiefs of police in state criminal cases.
Whether such authority can be delegated to such municipalities—query.”

In view of this decision, therefore, the mayor is entitled to retain the fees
assessed by him in state cases, which are the same as those provided for justices of
the peace, under section 4550 of the General Code, but he must pay all fees received
by him, as provided by ordinances of council, into the city treasury under section
4213 of the General Code quoted above.

Under section 4549 of the General Code above quoted, the justices of the peace
appointed by the provisions therein, succeed to the power and authority of the
mayor. The question, therefore, arises as to whether or not such justices of the
peace are entitled to any compensation for their services in cases for the violation
of city ordinances.

Section 4214 of the General Code provides as follows:

“Except as otherwise provided in this title, council, by ordinance or
resolution, shall determine the number of officers, clerks and employezs in
each department of the city government, and shall fix by ordinance or
resolution their respective salaries and compensation, and the amount of
bond to be given for each officer * * *”

In the case of State ex rel. Smith vs. Lotschuetz, Auditor, 10 Nisi Prius, n.
s., on page 263,.the court says of this statute:

“This section clearly confers upon council, except as otherwise pro-
vided in that act, the right to determine the number of officers, clerks and
cmployes in any department of the city government, and also confers upon
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council the right to fix, by ordinance or resolution, their respective
salaries and compensation. Here is an express declaration upon the part of
the legislature that the council shall have the right to fix the salaries and
compensation of all officers, clerks and employes in any department of
the city government, except as otherwise provided in that act.”

A justice of the peace appointed by the mayor under section 4549, General Code,
renders service in behalf of a municipality, when hearing and disposing of ordinance
cases, and when acting in these cases, he charges the same fees which are pre-
scribed for hearing by the mayor, by virtue of section 4549, General Code, which
fees, in accordance with section 4213, General Code, above quoted, which prescribes
that all fees pertaining to any office shall be paid into the city treasury, must beyond
question of doubt be paid into the municipal treasury.

I am of the opinion that there is nothing expressly provided or which could
justify the implication anywhere in these statutes, that when a mayor is obliged to
appoint a substitute in these cases by reason of necessary absence or disability, he
is obliged to compensate such substitute from his own funds. On the other hand, I
do not think it plausible that the statutes intended a justice of the peace so serving
to act without compensation in ordinance cases.

In the 11th volume of Encyc. Digest of Ohio Reports, page 215, it is said:

“Any man is a public officer who hath any duty concerning the public,
and he is not the less a public officer when his authority is confined to
narrow limits; for it is the duty of his office and the nature of that duty
which makes him an officer and not the extent of his authority. Shaw vs.
Jones, 4 N. P., 372, State vs. Rust, 4 O. C. C., 329.”

In view of this authority, therefore, I am of the opinion that a justice of the peace,
supplanting a mayor to this extent is an officer in a department of the city government,
whose compensation may be fixed by council in the exercise of a reasonable dis-
cretion by authority of section 4214, General Code, above quoted.

It would seem well to state in this connection, however, that section 4549,
General Code, above quoted. must not be construed to authorize a mayor to appoint
a substitute justice of the peace at random, for it clearly scems to be the intention
of the statute, that when a police court has not been provided, the duty of hearing
ordinance cases must be shouldered by the mayor as part of his official duties.
This statute authorizes the appointment of a substitute only in cases of necessary
absence or disability.

As to the fees of such justices in state cases, the case of Portsmouth vs.Mill-
stead, above quoted, is decisive upon the point that such justices may retain their
fees in state cases.

With your communication you enclose a copy of an ordinance of the city of
Mansfield, providing for the compensation of such justices to be paid out of the city
treasury, for services in both state and city cases; and you inquire whether such
ordinance is legal. As to the allowance in state cases, since the statutes provide the
compensation to which a justice is entitled therein, and since he is entitled to
retain such compensation and since, furthermore, such services are determined
to be rendered in behalf of the state instead of the municipality, I am of the
opinion that an ordinance of council allowing further compensation is illegal and
void. As to the compensation permitted in said ordinance for services in ordinance
cases, I am of the opinion, for the reasons aforesaid, that the same is legal and
proper, provided such services were rendered on account of absence or disability of
the mayor. Very truly yours,

TimoTHY S. Hocax,
Attorney General.
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288.

BOARD OF COMMISSIONERS OF SINKING FUND OF SCHOOL Di1s-
TRICT HAS CONTROL OF SINKING FUND, BUT CUSTODY RE-
MAINS IN THE TREASURY OF THE BOARD OF EDUCATION.

Under section 7604, General Code, and the following statutes which provide for
the deposit of all moneys coming into the hands of the treasurer of the board of
education of a school district and the following statutes which provide the mode
of procedure for deposit of funds; and under section 4768, which provides that no
money shall be withdrawn from depositories except upon an order signed by the
treasurer and by the president or vice-president, and counter-signed by the clerk
of the board of education; and under section 7613, and related statutes, which re-
quire the board of education to set aside and appropriate funds for the use of the
sinking fund commission, the custody of such funds must reside with the board
and its treasurer, whilst the control of the same is vested in the sinking fund com-
misston.

The commission of the sinking fund may withdraw for its own purpose from
such funds, therefore, only by requisition directed to the board.

Corumsus, Onto, May 14, 1913.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GeNTLEMEN :—Under date of April 24th you request my opinion as follows:

“We respectfully request your written opinion upon the following
questions: :

“Section 7614, G. C, provides for the appointment of a board of
commissioners of the sinking fund for school districts.

“Section 7615, G. C., makes it the duty of the commissioners of the
sinking fund to invest such fund.

“Section 7617, G. C, requires that the commissioners of the sinking
fund make an annual report to the board of education, giving a detailed
statement of the funds in their charge for each year, ending April 31.

“Is the board of commissioners of the sinking fund made custodian
of the money in such fund? If so, would a depository contract made be-
tween a board of education and a bank, provided for in sections 7604
to 7608, General Code, cover funds separately deposited by the board of
commissioners of the sinking fund of the district?”

Sections 7613 to 7619, General Code, are the statutes which provide for a
sinking fund and a commission for its management and control in school dis-
tricts. They are as follows:

“Section 7613. In any school district having a bonded indebtedness, for
the payment of which, with interest, no provision has been made by a
special tax levy for that particular purpose, the board of education of
such district annually, on or before the thirty-first day of August, shall
set aside from its revenue a sum equal to not less than one-fortieth of such
indebtedness together with a sum sufficient to pay the annual interest
thereon,

“Section 7614. The board of education of every district shall provide
a sinking fund. for the extinguishment of all its bonded indebtedness,



ANNUAL REPORT OF THE ATTORNEY GENERAL. 261

which fund shall be managed and controlled by a board of commissioners
designated as the ‘board of commissioners of the sinking fund of ________
(inserting the name of the district), which shall be composed of five
electors thereof, and be appointed by the common pleas court of the
county in which such district is chiefly located, except that, in city or
village districts the board of commissioners of the sinking fund of the
city or village may be the board of the school district. Such commis-
sioners shall serve without compensation and give such bond as the board
of education requires and approves. Any surety company authorized to
sign such bonds may be accepted by such board of education as surety.
The cost thereof, together with all necessary expenses of such commis-
sioners shall be paid by them out of the funds under their control.

“Section 7615. The board of commissioners of the sinking fund shall
invest that fund in bonds of the United States, of the state of Ohio, of any
municipal corporation, county, township or school district of any state or
in bonds of its own issue. All interest received from such investments
shall be deposited as other funds of such sinking fund, and reinvested in
like maner. For the extinguishment of any bonded indebtedness included
in such fund, the board of commissioners may sell or use any of the se-
curities or money of such fund.

“Section 7616. The board of commissioners of the sinking fund may
refund, extend or renew the bonded debt of the school district or any
part thereof, existing April 25, 1904, by issuing the bonds of such school
district for such periods, not exceeding twenty years, in such denomina-
tion, payable at such place and at a rate of interest not to exceed the rate
previous to such refunding, extension or renewal. But the aggregate
amount of the refunding, extending or renewing bonds so issued shall
not exceed that of the bonds so refunded, extended or renewed.

“Section 7617. The board of commissioners of the sinking fund shall
make an annual report to the board of education giving a detailed state-
ment of the sinking fund for each year ending with August 31st. Such
report must be filed with the board of education on or before September
30th of each year and other reports may be required by such board of
education when deemed necessary.

“Section 7618. The board of education shall appropriate to the use
of such sinking fund any taxes levied for the payment of interest on its
bonded indebtedness, together with the sum provided for in sections
seventy-six hundred and thirteen and seventy-six hundred and fourteen.
Sums so appropriated shall be applied to no other purpose than the pay-
ment of such bonds, interest thereon and necessary expenses of such
sinking fund commission.

“Section 7619, When a board of education issued (issues) bonds for
any purposes, such issue first shall be offered for sale to the board of com-
missioners of the sinking fund, who may buy any or all of such bonds at
par. Within five days of the time when notice is given, the board shall
notify the board of education of its action upon the proposed purchase.
After that time the board of education shall issue any portion not pur-
chased by such commission according to law.”

Section 7604, General Code, provides that the board of education of any school
district, by resolution, shall provide for the deposit of any or all moneys coining
into the hands of its treasurer.

The following sections, to wit: Sections 7605 to 7608, inclusive, provide for
advertising and bids, and the method of contracting with banks for such deposits:
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“Section 7605. In school districts containing two or more banks such
deposit shall be made in the bank or banks, situated therein, that at com-
petitive bidding offer the highest rate of interest which must be at least
two per cent. for the full time funds or any part thereof are on deposit.
Such bank or banks shall give a good and sufficient bond, or shall deposit
bonds of the United States, the state of Ohio, or county, municipal, town-
ship or school bonds issued by the authority of the state of Ohio, at the
option of the board of education, in a sum not less than the amount de-
posited. The treasurer of the school district must see that a greater sum
than that contained in the bond is not deposited in such bank or banks,
and he and his bondsmen shall be liable for any loss occasioned by deposits
in excess of such bond.

“Section 7606. The board shall determine in such resolution the
method by which bids shall be received, the authority which is to receive
them, the time for which such deposits shall be made and all details for
carrying into effect the authority herein given. All proceedings in con-
nection with such competitive bidding and deposit of moneys must be so
conducted as to insure full publicity and shall be open at all times to
public inspection. If in the opinion of a board of education there has
been any collusion between the bidders, it may reject any or all bids and
arrange for the deposit of funds in a bank or banks without the district
as hereinafter provided for in districts not having two or more banks
located therein.

“Section 7607. In all school districts containing less than two banks,
after the adoption of a resolution providing for the deposit of its funds,
the board of education may enter into a contract with one or more banks
that are conveniently located and offer the highest rate of interest, which
shall not be less than two per cent. for the full time and funds or any
part thereof are on deposit. Such bank or banks shall give good and
sufficient bond, or shall deposit bonds of the United States, the state of
Ohio, or county, municipal, township or school bonds issued by the
authority of the state of Ohio, at the option of the board of education, in
a sum at least equal to the amount deposited. The treasurer of the school
district must see that a greater sum than that contained in the bond is not
deposited in such bank or banks, and he and his bondsmen shall be liable
for any loss occasioned by deposits in excess of such bond.

“Section 7608. The resolution and contract in the next four preceding
sections provided for, shall set forth fully all details necessary to carry
into effect the authority therein given. All proceedings connected with
the adoption of such resolution and the making of such contract must be
conducted in such a manner as to insure full publicity and shall be open at
all times to public inspection.”

Prior to their amendment in 98 Ohio Laws, page 45, sections 7615, 7617, 7618
and 7619, General Code, appeared in 97 Ohio Laws, 353:

“(3970-2) Section 2. The board of commissioners of the sinking
fund shall invest the sinking fund in bonds of the United States, of the
state of Ohio, of any municipal corporation, county, township or school
district within the state of Ohio or in bonds of its own issue. All interest
received from such investments shall be deposited in the treasury to the
credit of said sinking fund, and reinvested in a like manner; at no time
shall there be over one thousand doilars kept on deposit if investment
can be made without jeopardizing the prompt redemption of bonds falling
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due. For the extinguishment of any bonded indebtedness included in said
sinking fund, the board of commissioners of the sinking fund is authorized
to sell or use any of the securities or money in said fund.

“(3970-4) Section 4. The clerk of the board of commissioners of
the sinking fund shall make an annual report to the board of commissioners
of the sinking fund, giving a detailed statement of the sinking fund,
such report shall be filed at such time as the board shall designate and
other reports may be required by the board when the same shall be deemed
necessary. Orders on the sinking fund shall be drawn by the same
authority and in the same wmaunner as other orders for the payment of
money from the school funds.”

With reference to these statutes, the court, in the case of State vs. Board of
Education, 3 O. N. P. page 404, said:

“Id the light of these provisions of the statute and in the absence of
some provision of statute for the transfer or turning over of the sinking
fund to this commission, and in the absence of some statutory author-
ity for them to provide a depository for themselves, or even to elect a
treasurer, and in the face of specific statutory provisions, made by section
3968, Revised Statutes, (97 O. L. 351), allowing the board of education
to provide a depository by public letting for ‘all moneys coming into
the hands of the treasurer of the board.” I think the conclusion is ir-
resistible that this sinking fund must remain with the treasurer of the
board of education in until paid out upon the order of its president and
clerk to the person entitled thereto upon requisition therefor made by said
commission, stating the amount and purpose thereof in each case.”

In taking this view the court laid particular stress upon the provision of the
former law requiring that “orders on the sinking fund shall be drawn by the
same authority and in the same manner as other orders for the payment of
money from the school funds.” This provision has been stricken out, as it now
appears. The other reasons mentioned by the court in that case, however, still
exists for holding that the moneys themselves must remain in the possession of the
board.

The statutes providing for trustees of a sinking fund in cities expressly provide,
in section 4512, General Code, for the turning over to such trustees of all moneys
under their control and management. In the statutes providing for a sinking fund
commission for the state, section 388, General Code, requires money from the
state treasury to the credit of the sinking fund to be paid out by the treasurer of
state on the warrant of the auditor of state, upon the requisition of the commis-
sioners of the sinking fund.

In view of the fact in these statutes the legislature has taken pains to specifical-
ly say whether or not the sinking fund commission shall have possession of moneys
under its control, I am of the opinion that such possession cannot be allowed to
them in the absence of specific provision therefor.

Section 4768, General’ Code, provides as follows:

“No treasurer of a school district shall pay out any school money
except on an order signed by the president or vice-president and counter-
signed by the clerk of the board of education, and when such school moneys
have been deposited as provided by sections 7604-7608, inclusive, no sioney
shall be withdrawn from any such depository, except upon an order signed
by the treasurer and by the president or vice-president and countersigned
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by the clerk of the board of education; and no money shall be paid to
the treasurer of the district other than that received from the county
treasurer, except upon the order of the clerk of the board who shall
report the amount of such miscellaneous receipts to the county auditor
each year immediately preceding such treasurer’s settlement with the
auditor.”

In construing the intent of these statutes providing for a sinking fund for
school districts, permit me to call attention to the fact that section 7604, General
Code, provides that the board of education shall provide for the deposit of any
or all moneys coming into the hands of its treasurer; that section 7613, General
Code, requires the board of education to set aside a certain sum for sinking fund
purposes; and section 7618, General Code, provides that the board of education
shall appropriate to the use of the sinking fund moneys therein stated to be for
sinking fund purposes.

Section 4768 provides that no treasurer shall pay out any school money except
upon an order signed by the president or vice-president and countersigned by the
clerk of the board of education, when such school moneys have been deposited as
provided by sections 7604 to 7608, inclusive, and that no moneys may be withdrawn
from any such depository except in accordance with similar procedure.

Inasmuch as all these provisions very pointedly place the control 6f all school
moneys in the board and its treasurer and clerk; and as the provisions relating to
sinking funds only provide for their setting aside an appropriation, and as there
is no reason to believe that the safeguards provided for deposits by the board of
education should not be observed, as respecting sinking funds, I am of the opinion
that the funds must remain in the possession of the board of education; and no
moneys may be drawn for sinking purposes except by requisition of the sinking
fund commissioners upon the board, and a consequent order signed by the treasurer
and president and countersigned by the clerk of the board.

Section 7604, General Code, and the following sections, alone provide the
regulations for deposit of the funds of the board of education; and since these
statutes govern any or all moneys coming into the hands of the treasurer of the
board, I am of the opinion that moneys may be deposited in accordance with these
sections, and that the commissioners of the sinking fund have no such power.

Very truly yours,
TimorHY S. Hocanw,
Attorney General.
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POWER OF COUNTY TREASURER TO DEDUCT DELINQUENT PER-
SONAL TAXES WHEN PAYING WARRANT PRESENTED BY TAX.
PAYER.

There are no special provisions permitting the county treasurer to deduct
delinquent personal taxes when paying a warrant to a taxpayer.

Under 2656, General Code, howeuver, which permits the county treasurer to col-
lect delinquent personal taxes by distress or otherwise, and under section 2665,
General Code, which permits the treasurer to garnishee a delinquent taxpayer for
such purpose, the treasurer may, when rendering a check upon a depository in
payment of such warrant, give notice to the depository to retain the amount of the
delinquent taxes.

Whether or not the treasury may retain from specific moneys given to him in
payment of such warrant, the amount of such delinquent taxes depends on whether
or not the power to distrain sufficient goods and chattels, under section 2658,
sncludes the power to distrain moneys.

Corumsus, Onio, April 23, 1913.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—I beg to acknowledge receipt of your letter of March 20th,
requesting my opinion as follows:

“Will you please give us your written opinion whether or not a
county treasurer, in paying a warrant due to a party from whom there is
due to the county uncollected delinquent personal taxes, may retain the
amount of such taxes?

“Would the fact that the warrant issued by the county auditor bears
written or stamped across its face the words ‘subject to delinquent personal
taxes’ authorize such proceeding on the part of the county treasurer?”

I find no express authority of law for the procedure described by you;
nor is there any provision authorizing the county auditor to stamp his warrants
with a statement to the effect that they are issued subject to set-off or counter-
claim for delinquent taxes. Obviously, therefore, whatever may be the implied
rights and powers of the county treasurer, such a statement cannot enlarge them.

The general powers and duties of the county treasurer in collecting delinquent
taxes are described by various sections, of which the first in numerical order is
section 2656, General Code. This provides in part as follows:

“When one-half of the taxes charged against any entry * * * is not
paid on or before the twentieth day of December * * * or when the re-
mainder of such tax is not paid on or before the twentleth day of June
next thereafter, the county treasurer shall proceed to collect it by distress
or otherwise together with the penalty of * * *”

Section 2658, General Code, gives the treasurer express authority to “distrain
sufficient goods and chattels belonging to the person charged with such taxes” for
the payment of taxes. This section certainly applies to the collection of delinquent
personal taxes, whether it applies to the collection of taxes assessed upon real
estate or not.
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Section 2660, General Code, provides in part that,

“If a county treasurer is unable to collect by distress taxes assessed
upon a person or corporation or an executor, etc., shall apply to the clerk
of the court of common pleas * * * at any time after his semi-annual settle-
ment with the county auditor, and the clerk shall cause notice to be
served upon such corporation, executor, etc., requiring him forthwith to
show cause why he should not pay such taxes. If he fails to show suf-
ficient cause, the court * * * shall enter a rule against him * * * which
rule shall have the same force and effect as a judgment * * *”

Section 2665 of the General Code provides another method which the tréasurer
may pursue in the event that distraint is ineffectual. In effect it provides that the
treasurer may in such case garnishee any property, moneys or credits due or coming
due to the taxpayer. Procedure for this purpose is completely outlined in the
section.

Section 2675 prescribes the duty of the county treasurer with respect to the
payment of warrants drawn on him. It is in full as follows:

“When a warrant drawn on him as treasurer by the auditor of the
county is presented for payment, if there is money in the treasury or
depository to the credit of the fund on which it is drawn, and the warrant
is endorsed by the payee thereof, the county treasurer shall redeem it by
payment of cash or by check on the depository, and shall stamp on the face
of such warrant, ‘redeemed,” and the date of redemption.”

This duty is a ministerial one and performance of it may be enforced by
mandamus. If the treasurer should refuse to pay the amount of a warrant to the
holder thereof he might be sued in such a proceeding and would have therein no
right of set-off on account of any claim for taxes which he might hold as col-
lector of public revenue against the owner of the warrant. This is because a
set-off cannot be pleaded and made available in an action in mandamus.

Viewing the question from this angle discloses what is obvious, viz.: that the
capacity in which the tréasurer acts as a collector of public revenue is quite different
from that in which he acts in paying a warrant. His duty in the latter capacity
is in no sense connected with or related to his power and duty in the former
capacity.

It seems to me that the treasurer’s substantive rights and powers in this in-
stance can be best worked out through consideration of the remedial aspect of the
case. I am of the opinion that, as a technical proposition of law, the treasurer has
no right to withhold from one who presents a warrant to him (regardless, of
course, of what may be unofficially stamped on its face) any sum of money on
account of delinquent personal taxes due from such holder.

Practically, however, the question is not completely answered by this technical
proposition. When personal taxes become delinquent it is the duty of the treasurer,
under section 2656, supra, to collect them “by distress or otherwise,” together with
the penalty. Whether or not the word “otherwise” as here used enlarges the
express authority of the county treasurer, contained in any of the sections above
quoted, might be an interesting question. Before that question is raised, however,
the meaning and application of the statutes pertaining to collection by distress
may be considered.

Section 2658, above quoted, provides in effect that the treasurer may distrain
“sufficient goods and chattels” to pay the taxes, and requires him, upon seizure of
goods and chattels, to “immediately advertise * * # the time and the place it will
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be sold.” The question which arises here is as to whether or not money (assuming
the payment to be made in money) is included within the term “goods and chattels.”
This question has never been directly passed upon in this state. The term itself
is capable of a very wide variety of meanings, depending upon the context in which
it is employed. It may be so restricted in meaning as to be the equivalent of wares
and merchandise, or it may be so broad in its meaning as to include choses in
action. It will not do, therefore, to cite authorities containing definitions of the
term; but, having estahlished the possibility of its including both moneys and
checks (for I take it that if payment of a warrant were not made in cash it would
be made by check on the depository), it remains, having regard to the inter-rela-
tion of taxing statutes, to ascertain the sense in which it is here used.

On the one hand, section 5671 provides in part that, “all personal property sub-
ject to taxation shall be liable to be seized and sold for taxes;” and sections 5325
and 5326, read together, exclude moneys from the meaning of the term “personal
property” as used in the title relating to taxation. However, the sections found
in the chapter relating to the duties of the county treasurer are not in that title,
.and the mere failure of section 5671 expressly to provide that moneys and credits
shall be liable to be seized for taxes is not sufficient to establish the conclusion that
they are not so liable.

In my opinion section 2658 must be construed in reference to the underlying
theory of tax collections. Taxcs on real estate are liens on the specific real estate
taxed, and it is not the intention of section 2658, which relates to the collection of
personal property taxes, to enlarge the remedy for the collection of real estate taxes by
affording a direct personal execution upon the taxpayer himself and his personal prop-
erty. It would seem reasonable to suppose, therefore, that section 2658 is intended to
afford a remedy for the collection of personal taxes by distraint of all property
which is not real. If this be true construction of the section, then, the term “goods
and chattels” might be held to include moneys and the treasurer. would be author-
ized to seize moneys found by him in the possession of a delinquent personal
taxpayer for the satisfaction of the tax. If this were the case, then, while the
treasurer would be obliged to pay the full sum of the. warrant presented to him by
a delinquent taxpayer he could, immediately upon delivering to him cash in pay-
ment thereof, seize enough of the money to satisfy the delinquent taxes and penalty.

This would not necessarily follow, however, if payment were made, as is
usual, by means of a check on the depository of the county. In such event the pro-
cedure outlined in section 2665 General Code, might be appropriately followed.
The first portion of this section provides for garnishee process which can be
issued against the property, moneys or credits due or coming due to a delinquent
personal taxpayer who has not sufficient property which the treasurer can find to
distrain. The last sentence of the section, which I have heretofore quoted, pro-
vides as follows:

“If the treasurer serves upon any person indebted to such taxpayer a
notice, stating the amount of delinquent tax and penalty due, such debtor
may, after the service of such notice, pay such tax and penalty to the
treasurer, whose receipt therefor shall be a full discharge of so much
of the indebtedness, as equals the tax and penalty so paid.”

Under this section it would be possible for the treasurer, immediately upon
honoring a warrant presented to him by a delinquent personal taxpayer, by the is-
suance of a check upon the county depository, to notify the depository in writing,
as therein provided, if the treasurer were satisfied that the tax could not be made
in any other way (and the discretion of the treasurer in this connection is un-
doubtedly broad). Then, it would be the duty of the depository to pay the check,
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less the amount in the notice, which should be paid to the county treasurer in
satisfaction of the delinquent tax and penalty.

It seems to me that by virtue of the statutes which I have quoted the treasurer
might, in practice, take the money necessary for the satisfaction of the delinquent
tax and penalty from the delinquent taxpayer to whom payment of a county war-
rant is due. The theory of the proceedings or proceedings necessary to accomplish
this purpose seems somewhat involved and laborious. Possibly, however, in
practice, more summary methods might be adopted. Thus, the treasurer, if he had
an understanding with the depository, might arrange to stop payment on depository
checks upon the giving of verbal notice, so as to afford time within which the
written notice might be prepared and transmitted to the depository; or, the treas-
urer might assume that the term “goods and chattels” includes moneys, and, electing
to pay the warrant in cash, immediately seize enough cash to satisfy the delinquent
taxes and penalty, and thus place the burden upon the taxpayer to establish the
illegality of the proceedings.

The whole question is far from clear, and the proceedings I have suggested are
rather to be characterized as proceedings of convenience than to be positively
. recommended as regular in all particulars. It would be best, of course, to have the
statutes amended so as to provide explicitly for the retention by the treasurer of
the amount of delinquent taxes in cases like that submitted by you.

Very truly yours,
TimotaY S. HocAN,
Attorney General.



ANNUAL REPORT OF THE ATTORNEY GENERAL. 269
291.

VILLAGE TREASURER MAY PAY BILLS ALLOWED BY BOARD OF
PUBLIC AFFAIRS ONLY UPON WARRANT OR ORDER OF THE
VILLAGE CLERK.

Since the enactment of sections 3960, 4285, 4286 and 3795, General Code, placing
upon the wvillage clerk the duty of keeping account of all receipts and expenditures
of the board of public affairs and the amounts in each appropriation of the municipal
corporation, it is now necessary that bills allowed by the board of trustees of public
affairs must be paid through order of the village clerk upon the treasurer.

CoruMgus, Onto, May 22, 1913.

BUREATU oF INSPECTION AND SUPERVISION OF PuBLic OFricEs, Columbus, Ohio.
GeNTLEMEN :(—Under date of February 20, 1913, you inquire as follows:

“Should the village treasurer make payment of bills allowed by the
board of public affairs upon orders signed by the members of said board and
their secretary or clerk, or should such bills be paid upon allowance of said board
of public affairs by issue of warrant or order by the village clerk, designating
the appropriation against which such claim is chargeable?”’

You call attention to the opinion of this department given to Hon. Earl D. Bloom,
as solicitor of Bradner, Ohio, under date of October 5, 1911, and in effect ask a recon-
sideration of a conclusion therein reached. In that opinion it was held that it was
not necessary for the clerk of the village to sign voucher upon the treasurer of the
village upon bills allowed by the board of public affairs.

That conclusion was based upon the decisions of State vs. Corzilius, 35 Ohio St.
69, and State vs. Griffin, 4 Cir. Ct. 156. These two decisions construed the law as
contained in the municipal code of 1878, as set forth in 75 Ohio Laws, pages 160, et
seq. The supreme court case was decided in 1878 and the circuit court case was de-
cided in 1888.

The statutes under construction were the same in each case, and these provisions
were substantially the same up to the time of the adoption of the municipal code of 1902.

The municipal code of 1902 made some radical changes in the methods of making
appropriations and of drawing vouchers upon the treasurer of a municipal corpora-
tion. It materially increased the duties of the village clerk and of the city auditor in
references to the receipts and expenditures of the corporation.

The municipal code of 1878, 75 Ohio Laws, 342, contained the two following
sections which were afterwards placed in the Revised Statutes of 1880, as sections 2413
and 2414.

Section 2413, Revised Statutes, provided:

“The trustees or board shall make monthly reports to the council of the re-
ceipts and disbursements of money belonging to the waterworks, and an annual
report of the conditions of the same, which report the council may cause to be
published ih some newspaper of general circulation in the corporation; and
all money collected for waterworks purposes shall be deposited weekly, by
the collectors thereof, with the treasurer of the corporation, and one of the
receipts therefor shall be by such collectors deposited with the trustees,
board or authorized agent.
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Section 2414, Revised Statutes, provided:

“Money so deposited shall be kept as a separate and distinct fund, sub-
ject to the order of the trustees or board; and all orders drawn by the trustees
or board, on the treasurer of the corporation, shall be signed by one of the
trustees or board, and countersigned by the clerk of the waterworks, or of
the board of public works.”

These were the statutes that were construed in 35 Ohio St. 69 and 4 Cir. Ct. 156,
supra. Section 2414, Revised Statutes, was the authority to the treasurer to pay out
money upon & voucher signed by one of the trustees, or by the board, countersigned
by the clerk of the waterworks.

The duties of the clerk of the municipal corporation, as set forth in sections 1755,
et seq.,Revised Statutes, and the duties of the auditor as set forth in sections 1765 and
1766, Revised Statutes (75 Ohio Laws 214, 215 and 216) did not require them to sign
vouchers upon the treasurer. Neither of them were required to see that the appro-
priations were not overdrawn. These with other important duties were given to the
clerk of the village and the auditor of the city by the municipal code of 1902. Some
of the added duties will be referred to specifically when the present provisions of the
General Code are quoted.

The duties of the clerk and auditor as prescribed in the municipal code of 1902
were materially different than those prescribed for officers of the same name in the
municipal code of 1878. '

The difficulty in the question under consideration arises from the provisions of
section 4361, General Code, which refers to the trustees of the waterworks.

Said section reads:

“The board of trustees of public affairs shall have all the powers and
perform all the duties provided in this title to be exercised and performed by
the trustees of waterworks, and such other duties as may be prescribed by law
or ordinances not inconsistent herewith.

The office of trustee of waterworks has been abolished, and at present the director
of public service performs the duties formerly devolving upon the trustees of the water-
works. This department has held that the words “trustees of waterworks,” as con-
tained in section 4361, General Code, must be read as ‘‘director of public service.”

" The provisions of sections 2413 and 2414, Revised Statutes, which authorized the
treasurer to pay out money upon order of the trustees of the waterworks, when counter-
signed by their clerk, were not repealed by the municipal code of 1902, and became
known as sections 1536-524 and 1536-525, Bates’ Revised Statutes of 1904. These
two sections were consolidated into one section by the codifying commission and
materially changed. This section is known as 3960, General Code, and reads:

“Money collected for waterworks purposes shall be deposited weekly
with the treasuter of the corporation. Money so deposited shall be kept as
a separate and distinct fund. When eppropriated by council, it shall be sub-
Ject to the order of the director of public service. Such director shall sign all
orders drawn on the ireasurer of the corporation egainst such fund.”

The provision “when appropriated by council” is new.
The provision:
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“Such director shall sign ail orders drawn on the treasurer of the corpora-
tion against such fund.”

is different from that contained in section 1536-525 (2414) Revised Statutes, which reads:

“And all orders drawn by the trustees or board, on the treasurer of the
corporation, shall be signed by one of the trustees or board, and counter-
signed by the clerk of the waterworks, or of the board of public works.”

The provision that the clerk must countersign the orders has been omitted. This
omission is fully explained when the duties of the clerk of a village and the auditor of
a city are examined.

It will be observed that section 3960, General Code, does not authorize the pay-
ment of the money solely upon the authority of the director of public service, but

makes his approval one of the requisites. Other requisites and approvals may be
required.

Section 4283, General Code, provides:

“In the following provisions of this chapter, the word ‘city’ shall include
‘village’ and the word ‘auditor’ shall include ‘clerk.” ”

Section 4285, General Code, provides:

“The auditor shall not allow the amount set aside for any appropriation
to be overdrawn, or the amount appropriated for one item of expense to be
drawn upon for any other purpose, or unless sufficient funds shall actually be
in the treasury to the credit of the fund upon which such voucher is drawn..
When any claim is presented to him, he may require evidence that such
amount is due, and for this purpose may summon any agent, clerk or employe
of the city, or any other person, and examine him upon oath or affirmation
concerning Such voucher or claim.”

The duties prescribed in section 4285, General Code, were not prescribed for the
clerk or auditor by the municipal code of 1878.

Section 4286, General Code, provides:

“On the first Monday of each month, detailed statements of the receipts
and expenditures of the several officers and departments for the preceding
month shall be made to the auditor by the heads thereof. The auditor shall
counlersign each receipt given by the treasurer before it is delivered to the person
entitled o receive it, and shall charge the treasurer with the amount thereof. If
the auditor approves any voucher contrary to the provisions of this title, he
and his sureties shall be individually liable for the amount thereof.”

These duties were aJso not prescribed in the municipal code of 1878. It will be
observed that the auditor is required to sign all receipts given by the treasurer. This
is done in order that the auditor or clerk as the case may be, may keep an accurate
account of all moneys received by the treasurer. This is one side of the account.
There must be another side of the account, and that is the expenditures. If the clerk
or auditor is to keep an account and is also required to see that no appropriations are
overdrawn, he must also have an account of the expenditures.
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Section 3795, General Code, provides:

“The taxes of the corporation shall be collected by the county treasurer
and paid into the treasury of the corporation in the same manner and under
the same laws, rules and regulations as are prescribed for the collection and
paying over of state and county taxes. The corporation treasurer shall keep
a separate account with each fund for which taxes are assessed, which account
shall be at all times open to public inspeetion. Unless expressly otherwise
provided by law, all money collected or received on behalf of the corporation
shall be promptly deposited in the corporation treasury in the appropriate
fund, and the treasurer shall thereupon give notice of such deposit to the
auditor or clerk. Unless otherwise provided by law, no money shall be drawn
Jrom the treasury except upon the warrant of the audilor or clerk pursuant to the
appropriation by council.”

The last sentence of this section is a direct prohibition against the paying out of
money from the treasury of the municipal corporation without the warrant of the
auditor or clerk, “unless otherwise provided by law.” This provision was not in the
municipal code of 1878, as construed in 35 Ohio St. 69 and 4 Cir. Ct. 156, supra.

The provision of section 3960, General Code, that the director of public service
shall sign all orders upon the waterworks fund does not authorize payment therefrom
upon the signature of the director of public service alone. Sections 3795 and 3960,
General Code, must be read together and vouchers upon the waterworks fund require
the approval of both the auditor and the director of public service.

In view of the material changes in the statutes herein referred to the decisions of
State vs. Corzilius, 35 Ohio St., 69, and State vs. Griffin, 4 circuit court, 156, supra,
are not controlling of the question under consideration. They are not in any way a
guide to a solution of the present inquiry.

The statutes contemplate that the clerk of the village and the auditor of a city
shall have complete and accurate accounts of the receipts and expenditures of the
municipal corporation and that they shall be a check upon the acts of their respective
treasurers. In order to keep such accounts and to have such a check, the clerk or the
auditor must know of all receipts and expenditures. Their knowledge of receipts is
acquired by virtue of section 4286, General Code, which requires one or the other of
them to sign all receipts given by the treasurer, and their knowledge of expenditures
is secured by section 3795, General Code, which requires them to sign all vouchers.

I am, therefore, of the opinion that the clerk of a village is required to sign all
vouchers for bills allowed by the board of public affairs and that the treasurer is not
authorized to pay out money from the waterworks fund solely upon the order of the
board of public affairs and its clerk or secretary.

Respectfully,
TmvorrY S. Hoean,
Attorney General.
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293.

TOWNSHIP DITCHES—NO PROVISION FOR ENFORCEMENT OF RE-
CLEANING OF SECTIONS APPORTIONED BY TOWNSHIP DITCH
SUPERVISOR—NO POWER TO RESTORE LOST RECORDS—TIME FOR
RESPECTIVE NOTICES FOR DITCH PROCEEDINGS AND GRADING
AND BRIDGE WORK.

The statutes providing for the cleaning of township ditches and for their ap-
portionment into sections for this purpose, are useful ounly to the extent of ac-
complishing a general cleaning, after notice of apportionmment. There being no pro-
vision for the enforcement of the duty to reclean such sections, the recleaning
must be considered to be merely directory, and there is no power given to the town-
ship ditch supervisor {o at any time reapportion such ditches, except in accordance
with these statutes, providing for their division into sections for the purpose of
a general cleaning as therein provided for.

The language of the statutes seems to convey the intent that the duties of re-
cleaning and keeping diiches free from obstructions are to rest in the owners of the
land in which the obstructions or a part of the ditch to be cleaned exists.

Where the bench marks or records of any sections so apportioned are lost, the
statutes provide no power for their restoration so far as the procedure relating to
cleaning of ditches is concerned.

The township trustees, however, under sections 6618 to 6643, General Code, for
the purpose of locating, establishing, deepening, widening or repairing a ditch,
when the records, proceedings and papers pertaining to such ditch have been lost
or destroyed, may reapportion and make a full record of the proceedings.

Under sections 6618, 6622, 6625 and 6635, General Code, when the trustees have
apportioned parts of the ditches to be cleaned by owners and prescribed the time in
which the work shall be completed, and the provisions have been complied with as
to extension of time and as to stay of action upon their decisions, the trustees must
sell unfinished work forthwith.

Under section 2354, General Code, no notice is required for grading or bridge
work, involving less than $200.00. Under section 2353, General Code, fifteen days’
notice is required for grading or bridge work between $200.00 and $1,000.00. Under
section 2352, General Code, for grading or bridge work, involving more than
$1,000.00, notice shall be published weekly for four consecutive weeks next pre-
ceding the day named for making the contract.

CorLumeus, Onro, February 4, 1913,

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Under favor of January 8th, you wrote as follows:

“We enclose herewith letter from Clyde Harveym surveyor of Medina
county, and request that you render us your opinion as to the law upon
the questions therein asked.”

The letter referred to is, in part, as follows:

“l. When the ditch supervisor of any township apportions off a
ditch, either township or county, and sets stakes at the various points of
divisions calling them sections does the same necessarily have to remain
as apportioned and staked off until a new petition is given out, and the ditch
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recleaned, deepened, widened or straightened under said petition before the
changes of another division of sections is made by any such ditch super-
visor; or can such ditch supervisor have the full power either by, or
without the consent of the respective township trustees to change any
apportionments made by him or his predecessors at any time that he
deems it necessary, or when so ordered by the trustees?

“2. When any bench-marks of any ditch, whether county or township,
are lost so that the apportionment of any such ditches in relation to the
depth to be cleaned and the last grade as was laid out cannot be determined
what is the necessary course to be taken by the trustees and supervisor of
any such township? Please explain same in detail.

“3. What is the minimum length of time of giving notice either by
poster, serving notices, or by publication of the following kinds of work:

“a. Time for hearing of ditch petition.

“pb. Time for viewing ditch.

“c. Time for engineer’s report of ditches.

“d. Time for sale of ditches.

“e. Time for giving notice for grading or bridge work under $200.00.

“f. Time for giving notice for grading or bridge work over $200.00
and under $1,000.00.

“g. Time for giving notice for grading or bridge work over $1,000.00.”

Answering question number one: The statutes now providing for the cleaning
of township, county and joint ditches are comprised within the chapter en-
titled, “cleaning and repair of drains and water courses,” to wit: section 6691 to
section 6726, General Code.

The following statutes are material to your inquiry:

“Section 6691. For the cleaning and keeping in repair of township,
county and joint county ditches, the township ditch supervisor or super-
visors of the township or townships through which such ditch runs, shall
divide them into working sections and apportion such sections to the
land owners, corporate roads, railroads, township and county according
to the benefits received. Owners of land not contiguous to the ditch but
the water from whose lands is carried into it by means of tile or by
passing over the land of others, must assist in cleaning and keeping such
ditch in repair, and all working sections allotted to each land owner
shall be on or as near as practicable to his premises.

“Section 6693. When an established ditch or water course is located
in two or more townships, the township ditch supervisors of the townships
in which such improvement is located shall jointly make the apportionment
provided for in the next two preceding sections.

“Section 6694. When the apportionment of a ditch provided for in
the next three preceding sections is completed, the ditch supervisor, within
ten days thereafter shall notify in writing each of the lot land owners,
corporate roads, railroads, township and county, assessed thereon, of the
portion assigned to them and of the date of the completion thereof.

“Section 6695. Each lot and owner, corporate road, railroad, township
and county, so notified, shall clean the portion or section of the ditch or
water course, as fixed by such apportionment, or if changed by the town-
ship trustees, as fixed by them, to its full depth and capacity as originally
constructed, and when necessary to reclean such portion without further
notice. The parties assessed, as provided in the next preceding section,
shall mark the terminus of their respective working sections by planting a



ANNTUAL REPORT OF THE ATTORNEY GENERAL. 275

substantial post or marker, on which shall be cut or painted the number
of the sections.”

then, follow a series of provisions for the review and possible change of the
apportionment by the township trustees, and for an appeal by parties objecting
to the apportionment to the township trustees or probate court.

Section 6706 then provides as follows:

“If a land owner, corporate road, railroad, township, or county
notified to clean the ditch or water course under the provisions of this
chapter, neglects or refuses to comply therewith within thirty days, the
ditch supervisor, after giving ten days’ notice by posting notices in three
conspicuous places in said township, shall sell the work of cleaning
said section or sections to the lowest responsible bidder, take a bond as
provided in the next preceding section, and certify the cost thereof to
the county auditor, as provided therein. The ditch supervisor shall certify
the amount due the contractors, for the work done, to the township
trustees, who shall order it paid out of the township fund.”

It will be observed that section 6691 speaks of the cleaning and keeping in
repair of township, county and joint county ditches, and section 6695 provides
that when a land owner, corporate road, railroad, township and county are notified
as provided by section 6694, of the apportionment, they shall clean the section ap-
portioned to them respectively, and when necessary reclean such portion without
further notice.

Under section 6706, when a person, notified to clean a ditch or water course,
under the provisions of this chapter, neglects to comply therewith within thirty
days, the ditch supervisor is required to sell the work of cleaning such ditch to the low-
est bidder. This statute provides for the enforcement of the provisions for a genercl
cleaning of a ditch within thirty days after the notice within ten days of the ap-
portionment required by section 6694, General Code.

There are no provisions anywhere in this chapter, however, which I am able
to find, after careful investigation, that in any way provide for the enforcement of
the duty to reclean when necessary, the sections apportioned, as seems to be in-
tended by section 6695, General Code, nor to keep in repair such sections as seems
to be comprehended by section 6691, General Code. In short, while these statutes
provide for the apportionment, into sections, of ditches for the purpose of cleaning
them and in furtherance of this provision, require the land owners to clean the
section apportioned to them within thirty days after notice is given to them of the
apportionment, there are no provisions for notice to reclean at any subsequent
time, the proportionate section allotted, under section 6691, General Code.

This distinction is made clearer by a review of the following statutes, which
expressly provide in this chapter for the keeping of such ditches free from ob-
structions.

“Section 6710. A person or corporation, through whose lands a ditch
improvement is constructed, must keep it free and clear of fallen timber,
tree tops, logs or other obstructions upon his or its premises. Upon failure
to do so, a person or corporation, aggrieved by such obstructions, may notify
the ditch supervisor thereof, in writing, who must at once examine the
premises and inquire into the truth of the statement. If he finds the
statement to be true, he must forthwith notify the owner of the land, on
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which such obstruction exists, to remove it within a reasonable time, not
exceeding ten days.

“Section 6712. If the owner or owners, so found liable by the town-
ship trustees, fail to remove the obstructions, the ditch supervisor must
forthwith cause them to be removed at the expense of the land owners
i proportion to the benefits received by them, and certify such expense to
the auditor, who shall place it upon the tax duplicate, as an assessment
upon the lands of such person or corporation.

“Section 6715. The ditch supervisor may also enter upon improved or
unimproved lands, drained by ditch improvements, for the purpose of
cleaning or repairing a ditch, if he gives notice, written or printed, to
land otwners whose addresses are known, at least six weeks before, that he
intends at such time to clean said ditch.

“Section 6717. The ditch supervisor shall go over said ditch improve-
ment, at least once in the spring of each year, for determining upon actual
view the condition of the ditch, and, on sight or information at any other
time of year, shall remove, or cause to be removed, driftwood, fallen
timber, rails, crossings, watergaps or other obstructions, which he finds in
or upon the ditch, and which, in his opinion, does or may obstruct the free
flow of water. Such removal shall be made by the supervisor, without
notice to land owners, and if he finds that such obstructions were placed in
or upon the ditch by the land owners upon whose lands they are found,
they shall be removed by the supervisor at the expense of the land owners.

“Section 6719. The ditch supervisor shall keep a separate and accurate
account with each land owner along the line of his ditch whose lands are
taxed for such township ditch fund, and shall enter therein to each of them the
sum expended by him in removing such obstructions. He shall present to
each of said land owners a true account of the sums so expended and
demand payment thereof, and if payment is not made within thirty days,
he shall so report to the county auditor, who shall place such' amounts upon
the duplicate to be collected as other taxes.”

It will be observed that under section 6710, General Code, a person or cor-
poration, through whose lands a ditch improvement is constructed, must keep it
free from fallen timber, tree tops, and logs, upon his or its premises. This section
further requires a ditch supervisor to inspect for such obstruction, upon complaint
of the person aggrieved, and requires him, upon ascertainment of the truth of
of the complaint, to notify the owner of the land upon which such obstruction exists
to remove it.

Under section 6712, General Code, if the land owner or owners, so found liable,
fail to remove the obstructions, the ditch supervisor shall cause them to be re-
moved at the expense of the land owners in proportion ito the benefits received.

Under section 6715, General Code, the ditch supervisor may enter upon lands
drained by ditch improvements and clean the same, after giving six weeks’ notice
to land owners.

Under section 6717, General Code, the ditch supervisor, once a year, is obliged
to examine said ditch and remove obstructions on sight or information, and if he
finds that such obstructions were placed in or upon the ditch by the land owners,
upon whose lands they are found, he shall charge the expense of their removal
to the land owners.

In none of these statutes is there any mention made of section apportioned, but
the controlling idea seems to be, as will be readily conceived, by an observance of the
language in these statutes which I have italicized, that the land owners are re-
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sponsible, so far as keeping the ditches clean is concerned, for that portion of the
ditch which is upon their own premises.

Answering your question directly, therefore, inasmuch as there is no provision
made in this chapter for the enforcement of a duty to keep clean sections appor-
tioned, under section 6691, General Code, and as furthermore, the statutes seem to
present a*well defined intention that land owners shall be responsible for the
keeping clean of that portion of the ditch which is on their own premises, rather
than for the sections apportioned to them, I am of the opinion that the appor-
tionment is useful only to the extent of enforcing a general cleaning, when notice
of the apportionment is given by the ditch supervisor within ten days after the ap-
portionment is made, as provided by section 6694, General Code. In no other place
in this chapter is mention made of such apportionment and no provision is made for
recleaning or of the enforcement of the keeping clean of the section so apportioned.

The ditch supervisor is empowered, therefore, to make such apportionment
only as provided by section 6691, General Code, and when such apportionment is
made, all the procedures outlined by the statutes following must be observed. There
is nothing in the statutes which gives him power to summarily change such ap-
portionment, and in fact, no change can be made, except by compliance with the
procedure set out.

Coming then to your second question as regards the chapter considered in
answering your first question, the answer to the first question makes unnecessary
the answer to your second question, for there is no need of maintaining such ap-.
portionment in view thereof.

Sections 6618, 6641 and 6643, General Code, of another chapter, however, are
as follows:

“Section 6618. The trustees, in locating and establishing a ditch, shall
divide it into suitable sections, not less ip number than the number of
owners of the land through which it may be located. They shall ap-
portion such sections equitably to the persons benefited, according to the
benefits derived therefrom, prescribe the time within which the work shall
be completed and by whom done, and order that each working section,
beginning at the mouth of the ditch, shall be completed at least two days
earlier than the section next above it. The day upon which the trustees
conclude their proceedings on the petition shall be deemed the date of their
decision thereon.

“Section 6641. If a person fails or refuses to pay his apportionment of
costs of locating and establishing the ditch, or of the cleaning, deepening,
widening or repairing thereof, by the time specified by the trustees for the
payment of such costs, the trustees shall certify it to the auditor of the
county, giving a correct description of each piece of land upon which
such cost is assessed, and the auditor shall place it on the tax duplicate to
be collected as other state and county taxes are collected. The county
treasurer shall pay such amount to the township treasurer as other town-
ship funds, specifying the purpose thereof, and the trustees shall pay it
out in conformity with the record on the ditch journal.

“Section 6643. Where the records, proceedings, or papers pertaining to
a ditch under the provisions of this chapter, have been lost or destroyed,
the trustees may reestablish the ditch on the original route, determine the
depth, width and flare, divide it into suitable sections, apportion it as provided
in this chapter, and make a full record of such proceedings. Such record
shall be conclusive evidence of the original capacity and apportionment of
of the ditch.”
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While section 6641, speaks of the cleaning of ditches by the township trustees,
I am of the opinion that this reference has no longer any application; it formerly
pointed to the powers of the township trustees to clean ditches prior to the passage
of the act 94 O. L., page 144, which for the first time repealed these powers and
instituted the procedure for apportionment by the ditch supervisor, substantially
similar to that now provided for under section 6691, and following, as considered
in the answer to your first question.

The township trustees, by the aet of 95 O. L. 154, were again given certain
powers to clean ditches when the act 94 O. L. was repealed. By the act of 98 O.
L. 280, however, the jurisdiction of the township trustees was placed in the hands
of the ditch supervisor and the plan set out in section 6691 and following again
instituted. This change in the statute makes it clear that the procedure set out in
section 6691 and following, is intended to be exclusive, and I am of the opinion
that powers of township trustees as to the cleaning of ditches are only such as
are included in this chapter.

Sections 6618 and 6643, General Code, therefore, providing for the appor-
tionment of ditches and for the restoration of lost records, proceedings or papers,
apply only to proceedings in the location, establishment, alteration, vepair, eic.,; of
ditches as provided by the chapter entitled “township trustees,” to wit: section 6603
and following. These sections have no application to the procedure of cleaning
ditches which is set out in section 6691 and following.

In direct answer to your second question, therefore, I am of the opinion that
so far as the procedure of cleaning ditches is concerned, there is no provision for
the restoration of lost bench-marks or other records, and that furthermore, the
restoration of the same is altogether unnecessary, under the present state of the
statutes relating thereto. So far as the restoration of such records may be desired
for the purpose of deepening, widening, enlarging, boxing, tiling, etc., of a ditch,
however, I am of the opinion that under section 6643, in compliance with the con-
ditions therein stated, the township trustees may reestablish a ditch on the original
route and make full record of such proceedings.

) This conclusion is furthermore supported when it is noted that in the act of
94 Q. L. 142, which for the first time placed upon the township ditch supervisor, the
duty of making the apportionment for the purpose of constructing and ‘cleaning
ditches, provision was expressly made for the restoration of records which had
been lost or destroyed, by requiring the township trustees to reapportion. The
present act, however, contains no such provision, and the omission of the same
implies that it was not intended to be provided for, or at least, that in the absence
of specific provision, the power would not be anticipated.

In subdivision (a) of your third question you inquire as to the time of giving
notice for hearing of a ditch petition. This notice is provided for in section 6607,
General Code, which follows:

“Upon the filing of such petition and bond, the township clerk shall
prepare the necessary number of notices for the petitioner, who shall
cause one thereof to be given to the owner of each tract of land sought
to be affected by the proceeding. Such notice shall state substantially the
prayer of the petition, and when and where it will be for hearing by the
trustees. If a person, owning lands sought to be affected by the proceed-
ing, is a non-resident of the county, like notice shall be sent by mail, if such
residence is known by the clerk, otherwise it shall be published for two
consecutive weeks in a newspaper of general circulation in the county.”

It is well established that when a statute requires notice to be given, but does
not specify the length of time, it will be construed to mean a reasonable time.
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(29 Cyc. 118). This rule will have to be applied in construing section 6607, above
quoted. It must be noted, however, that if a person owning land sought to bhe
affected by the proceeding, is a non-resident of the county, such notice must be
published for two consecutive weeks in a newspaper of the county. Where such
non-resident exists, therefore, the statute will have to be observed. As to residents
of a county, however, reasonable notice can only be construed to mean such time
as will give the property holders affected a fair opportunity to be present at the
time of the hearing of the petition,

In subdivision (b) of your third question, you inquire as to the time for
viewing a ditch. This matter is covered by section 6612, General Code, as
follows:

“If the trustees find that the bond has been filed and notice given as
provided in this chapter, they shall proceed to hear and determine the
petition and view the premises along the proposed route. If they find
such ditch is necessary, and that it will be conducive to the public health,
convenience or general welfare, they shall locate and establish it in sub-
stantial conformity with the route described in the petition, or as near there-
to as, in their opinion, will best answer the purpose. The trustees may
employ an engineer to locate, level and measure the course of such ditch, and
such other assistance as they need, and may adjourn from day to day
to complete their report and finding. When their finding is in favor of
such ditch, and their report is filed with the township clerk, they shall fix
a day of hearing within ten days thereafter at the clerk’s office in said
township, and then and there determine the complaints of any persons
affected by reason of the location and construction of said ditch.”

Here, as in the former statute, no specific time is established by the statute.
They are subject to no specific limitations in this respect, therefore, and the best
that can be said is that the time for viewing a ditch shall be as close as possible
to the time set for hearing the petition. In this connection, the trustees in the
performance of such duty, can be charged with no further limitation than the re-
quirement that they exercise the due precaution and diligence incumbent upon
them in the performance of their general duties.

In subdivision (c¢) you inquire as to the time for engineer’s report of the
ditches. Here also no specific time is fixed and the same rule must apply; the
trustees and engineer being charged with the duty of exercising reasonable dispatch
and diligence in the completion of their report and finding.

In subdivision (d) you inquire as to the time for sale of ditches. With refer-
ence, thereto, section 6635, General Code is as follows:

“As soon as an appeal is perfected from the decision of the township
trustees, further proceedings before them on the petition shall be stayed.
If no appeal is taken, the trustees, upon the expiration of the time specified
by them for the opening of the ditch, shall forthwith inspect it, and if a
section or part thereof has not been completed, they shall accept a bond
with sufficient surety from the person having such unfinished work to
perform, conditioned for the faithful completion of such work within the
time they specify therein. If such person fails or refuses to give bond
for the completion of the work the trustees shall forthwith sell the un-
finished work by sections to the lowest bidders, by posting notices of the
sale in a least three of the most public places in the township, for at
least ten days before the day of sale, specifying the time when the work
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shall be completed. The trustees shall take such bond or other security
for the performance of the work as they deem proper.”

Under section 6618, General Code, the trustees are obliged to apportion equit-
ably to the persons benefited and prescribe the time in which the work shall be
completed and by whom done,

Under section 6622, General Code, at the expiration of the time specified for
the completion of such work, the trustees, if they deem it necessary and proper,
may extend the time for the completion thereof, to a time not exceeding four
months from the time previously specified.

Section 6625, General Code, and following, provide for appeal to the probate
court, which proceedings, in accordance with said section 6635, operate to stay
any further action on the petition.

Section 6635, General Code, above quoted, provides that at the expiration of
the time specified by the trustees for the completion of the work, they shall forth-
with inspect it and, if upon such inspection, they find the work uncompleted, they
may grant a further extension of time, providing the person who should have
completed the same files a bond conditioned for the faithful performance of the
work within the time so allowed by the trustees. The section further provides that
if the person fails to give such bond, the trustees shall forthwith sell the unfinished
work by sections to the lowest bidder, by posting notices of the same for at least
ten days before the day of sale. This, I think, answers subdivision (d).

Under subdivision (e) you inquire as to the time for giving notice for grading
or bridge work under $200.00. The answer to this question is comprised within
the terms of section 2354, General Code, which is as follows:

“When the estimated cost of a public building, bridge or bridge sub-
structure or of making an addition thereto or repair thereof does not
exceed two hundred dollars, it may be let at private contract without pub-
lication or notice.”

In accordance therewith, such grading of bridge work may be contracted for
without any notice whatever.

Under subdivision (f) you inquire as to the time for giving notices for grading
or bridge work over $200.00 and under $1,000.00. The answer thereto is covered
by section 2353, General Code: .

“When the estimated cost of a public building, bridge or bridge sub-
structure or of making an addition to or repair thereof does not exceed
one thousand dollars, it shall be let as heretofore provided, but notice of
the letiing need be given for only fifteen days, by posting on a bulletin
board or by writing on a blackboard in a conspicuous place in the county
commissioners’ or auditor's office, showing the nature of the letting and
when and where proposals in writing will be received. Plans or specifica-
tions, or both as hereinbefore provided shall be kept on file during the
fifteen days and open to public inspection.”

In accordance therewith, the notice required for this work is the fifteen days
as prescribed by this statute.

Under subdivision (g) you inquire as to the time of giving notice for grading
or bridge work over $1,000.00. Sections 2344 and 2352, General Code, are as
follows:

“When it becomes necessary to erect a bridge, the county commis-
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sioners shall determine the length and width of the superstructure whether
it shall be single or double track, and advertise for proposals for perform-
ing the labor and furnishing the materials necessary to the erection thereof.
In their discretion, the commissioners may cause to be prepared, plans,
descriptions and specifications, for such superstructure, which shall be
kept on file in the auditor's office for inspection by bidders and persons
interested, and invite bids or proposals in accordance therewith,

“Section 2352. When plans, drawing, representations, bill of material,
specifications and estimates are so #ade and approved, the county conmis-
sioners shall give public notice in two of the principal papers in the county hav-
ing the largest circulation therein, of the time when and the place where
sealed proposals will be received for performing the labor and furnishing the
materials necessary to the ercction of such building, bridge or bridge sub-
structure, or addition to or alteration thereof, and a contract based on such
proposals will be awarded. If there is only one paper published in the
county, it shall be published in such paper. The notice shall be published
weekly for four consecutive weeks next preceding the dey named for
making the contract, and state when and where such plan or plans, de-
scriptions, bills and specifications can be seen. They shall be open to
public inspection at all reasonable hours, between the date of such notice
and the making of such contract.”

In accordance with section 2352, General Code, notice for such work shall be
published weekly for four consecutive weeks next preceding the day named for
making the contract.

Very truly yours,
TimoraY S. HOGAN,
Attorney General.

305.

WOMAN MAY BE APPOINTED DEPUTY COUNTY AUDITOR, DEPUTY
COUNTY TREASURER, DEPUTY COUNTY RECORDER, DEPUTY
CLERK OF PROBATE COURT OR DEPUTY OF COMMON PLEAS
COURT.

Inasmuch as a deputy is not to be considered a public officer in the absence of
special provisions or the existence of special powers, a woman 1s not prohibited
by the constitution or statutes of this state from being appointed to serve in the
position of deputy county auditor, deputy county treasurer, deputy county recorder,
deputy clerk of probate court or deputy of the common pleas court.

Corumsus, Onio, May 22, 1913.

Bureaw of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—In your favor of May 17th, you inquire as follows:

“Please render us your written opinion as to whether or not a woman
may legally be appointed and serve as deputy county auditor, deputy county
treasurer, deputy county recorder, deputy clerk of probate court, or
deputy of the common pleas court.”
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Article 15, section 4 and article 5, section 1, of the constitution provides as
follows:

“No person shall be elected or appointed to any office in this state,
unless he possesses the qualifications of an elector.”

“Every white male citizen of the United States, of the age of twenty-
one years, who shall have been a resident of the state one year next pre-
ceding the election, and of the county, township or ward, in which he
resides, such time as may be provided by law, shall have the qualifications
of an elector and be entitled to vote at all elections.”

The question presented, therefore, in view of these constitutional provisions,
is whether or not the positions mentioned by you constitute such an office as is
contemplated by article 15, section 4, providing that none other than an elector shall
be appointed or elected thereto.

The following appears in volume 9, page 369 of the American and English
Encyclopaedia of Law:

“It has been held that a special deputy is in no sense a public officer,
but merely the private agent or officer of the principal.
“And it has been held that in the common law even a general deputy

is not a public officer where he is not appointed by the public nor by virtue

of any special public authority, and does not give bond or take the oath

of office, but his appointment is made by the principal by virtue of the

general legal power in all ministerial officers of deputing their powers.

But in several jurisdictions certain classes of general deputies have been

recognized as officers by statute.”

The rule in Ohio is set forth on page 214, vol. 2 of the Encyclopaedia Digest
of Ohio Reports and I beg to quote the following statements therefrom, which are
supported by numerous authorities therein cited.

“A mere deputy or assistant is not a public officer.
“One who performs no duties except such as by law are charged upon
his superior, does not hold an office but merely an employment.”

: L 4
I may also refer to the 1911 supplement of this work, page 343, wherein it is
said that:

“A deputy assistant and other employes of a public officer are not
officers within the meaning of the constitution.”

These authorities seem to well establish the fact that in the absence of con-
trary provisions of statute, a deputy is not a public officer.

Referring to the several statutes which provide for the positions referred to
by you, and taking them up in order, permit me to cite, first, the general statute
which provides for the appointment of all of them in connection with the county
salary law. This is as follows

“Section 298l. Such officers may appoint and employ necessary
deputies, assistants, clerks, bookkeepers or other employes for their re-
spective offices, fix their compensation and discharge them, and shall file
with the county auditor certificates of such action. Such compensation shall
not exceed in the aggregate for each office the amounts fixed by the com-
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missioners for such office. When so fixed, the compensation of each duly
appointed or employed deputy, assistant, bookkeeper, clerk and other
employe shall be paid monthly from the county treasury, upon the warrant
of the county auditor.”

With reference to the deputy county auditor, the following is provided:

“Section 2563. The county auditor may appoint one or more deputies
to aid him in the performance of his duties, The auditor and his sureties
shall be liable for the acts and conduct of such deputy or deputies. When a
county auditor appoints a deputy, he shall make a record thereof in his office
and file a certificate thereof with the county treasurer, who shall record
and preserve it. . When a county auditor removes a deputy, he shall record
such removal in his office, and file a certificate thereof with the county
treasurer, who shall record and preserve it.”

With reference to the deputy county treasurer, the following is provided:”

“Section 2657. Each county treasurer may appoint one or more dep-
uties, and he shall be liable and accountable for their proceedings and mis-
conduct in office.”

With reference to a deputy county recorder:

“Section 2754. The county recorder may appoint a deputy approved
by the court of common pleas. The appointment shall be in writing and
filed with the clerk of such court. The recorder shall be responsible for
his deputy’s neglect of duty or misconduct in office. Before entering upon
the discharge of his duties, the deputy shall take an oath of office.”

With reference to the deputy county clerk:

“Section 1584. Each probate judge shall have the care and custody of
the files, papers, books and records belonging to the probate office. He
is authorized to perform the duties of clerk of his own court. He may
appoint a deputy clerk or clerks, each of whom shall take an oath of office
before entering upon the duties of his appointment, and when so qualified,
may perform the duties appertaining to the office of clerk of the court.
Each deputy clerk may administer oaths in all cases when necessary, in
the discharge of his duties. Each probate judge may take a bond with such
surety from his deputy as he deems necessary to secure the faithful per-
formance of the duties of his appointment.”

In reference to the deputy clerk of common pleas:

“Section 2871. The clerk may appoint one or more deputies to be ap-
proved by the court of common pleas if in session, or by one of the
judges thereof, if not in session. Such appointment shall be by certificate,
signed by the clerk, which, with the approval of the court or judge, shall be
entered on the journal.”

In none of these statutes is it expressly provided, as is the case with section
3830 of the General Code, providing for a deputy sheriff, that such positions must
be filled by a qualified elector, and therefore in view of the authorities above quoted,
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I am of the opinion that a woman may be legally appointed to and may serve in
any of the capacities mentioned by you.

I might further refer to the case of Warwick vs. State 25 O. S. page 21,
wherein it was expressly held that a woman might serve as deputy clerk of the
probate court, and also to the case of State vs. Myers, 56 O. S, wherein on page
348 appears the dictum of the court to the effect that a deputy county treasurer is
in no sense a public officer.

Very truly yours,
TimorrY S. HocaN,
Attorney General.

308.
OFFICES COMPATIBLE—MAYOR AND JUSTICE OF THE PEACE.
CorumMsus, OHIO, June 5, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Under favor of May 31st, you inquire as follows:

“If a justice of the peace is an elector of a village situated within the
township in which he is serving as justice of the peace, may he also serve
the village as its mayor? ’

“Can he legally hold these two elective offices at the same time?

“If he cannot legally hold both of said positions and the mayor per-
sistently refuses to recognize a petition of at least two-thirds of the resi-
dent taxpayers, what action may be taken by the residents of the village
to enforce the law?”

A careful investigation of the statutes has enabled me to find nothing therein
providing any duties as to either of these offices which would in any way compel
the incumbent of one to supervise or act as a check upon the other. Nor have I
been able to find any such conflicting duties attached to these offices as would cause
the holding of both by one individual to contravene public policy.

I am, therefore, of the opinion that if, in the present case, the duties of neither
of these offices are so numerous as to make it impossible to faithfully discharge the
obligations of both at the same time, they may be held simultaneously by one in-
dividual.

Since I conclude that both of said positions may be held at the same time an
answer to your second inquiry would seem to be unnecessary.

Very truly yours,
TimoraY S. HOGAN,
Attorney General.
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311,

DUTY OF COUNCIL TO FURNISH JUSTICE OF THE PEACE WITH CIVIL
DOCKET WHEN LIMITS OF TOWNSHIP AND MUNICIPALITY BE-
COME IDENTICAL—RIGHT OF JUSTICE TO RETAIN MONEYS FROM
FINES FOR CRIMINAL DOCKET—DESK AND STATIONERY.

Under section 1724, General Code, providing that township trustees shall pro-
vide a docket for justices of the peace, and under section 3512, General Code, pro-
viding that the corresponding officers of o municipality shall perform the duties
formerly resting upon the officers of the township, when the municipal townshid
lines become identical, council for such municipality succeeds to the duties of town-
ship trustees to furnish a civil docket for justices.

Under section 1742, General Code, a justice of the peace in such municipality,
whose office and compensation have not been provided for by council, may retain
out of fines or other county moneys coming into his hands in criminal proceedings,
the amount paid for a criminal docket and such necessary papers, and a desk if
the same has not been provided for by his predecessor,

Corumsus, OHI0, May 27, 1913.

Bureau of Inspection and Supervision of Public Oﬁ‘ices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—Under date of May 8th you request my opinion as follows:

“In cities wherein the township offices have been abolished by reason
of the fact that the lines of the municipal corporation are co-extensive with
the lines of the township and the council of the city has not legislated upon
the compensation or disposition of fees or maintenance of offices of justices
of the peace, may the funds of said city be legally expended in providing
offices, law books, civil dockets or blanks (to the extent of more than
$5.00 per year) for the justices of the peace of said township, or should
such expense or any item thereof be borne by the justice who retains for
his own use all the fees accruing to the office ?”

On April 19, 1913, T rendered an opinion to Hon. R. Clint Cole, city solicitor of
Findlay, Ohio, copy of which I am enclosing herewith, and wherein I held that under
section 3512, General Code, when the corporate limits of a city or village become
identical with those of a township, all township offices are abolished except those
of justices of the peace and constables; and that the duties formerly performed by
the holder of the offices abolished become incumbent upon the corresponding officers
of the city or village.

Upon this reasoning I further held that the duty formerly devolving upon the
township trustees under section 1724, General Code, to provide a civil docket for a
justice of the peace, was transferred to the council of the municipality when the
limits of the same became identical with those of the township. The mere fact
that council had failed to legislate upon the compensation or disposition of fees, or
the maintenance of the office of the justice of the peace, does not, in my opinion, in
any way operate to interfere with this duty of council to furnish his docket.

I find no further authorities in the Code making it necessary for the council
to supply the justice with anything more than a civil docket, in the absence of
legislation passed by council upon this subject, under section 3512, General Code.

I must therefore conclude that in the present case the council is obliged to
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furnish a justice with a civil docket, but is not empowered to furnish him with
any further supplies.

In conection with your further inquiry, as to whether the expense of any of the
items enumerated should be borne by the justice, who retains for his own use all
the fees accruing to the officer, permit me to cite section 1742, General Code, which
provides as follows:

“A justice of the peace may retain out of fines or other moneys belonging
to the county coming into his hands in criminal proceedings, the amount
paid for a criminal docket, and each justice of the peace, except those
receiving a salary, may retain out of such fines or other moneys an amount
not exceeding twenty dollars for a suitable desk in which to keep the
docket, files, papers, books and documents of his office, which desk shall
be the property of the county and shall be turned over by each justice of
the peace to his successor. Such justice may expend of such fines and
other moneys not exceeding five dollars per annum, for necessary paper,
blanks and other stationery for his office, but a justice shall not purchase
such desk if he has received a suitable desk from his predecessor. A
justice of the peace paying out money for such purposes shall file with
the county auditor, at the expiration of his term of office, a sworn itemized
statement thereof. In making the annual statement to the auditor as re-
quired by law, a justice of the peace, having made such expenditures or
having moneys in his hands contemplated for such purposes, shall in-
clude therein the moneys so paid or held by him.”

Except, therefore, with reference to the civil docket provided by the council,
and as is specifically provided in this statute with reference to moneys to be
retained from fines for the purchase of a criminal docket and a desk, when the
same has not been purchased by a predecessor, and the necessary paper, blanks
and other stationery for his office, the justice in the situation presented by you
must pay his expenses from his own funds. '

Very truly yours,
TimoraY S. HoGAN,
Attorney General.
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SHERIFF WHO POSSESSES A PASS NOT ENTITLED TO ALLOWANCE
FOR RAILROAD FARE—ALLOWANCE TO SHERIFF OF EXPENSES
INCURRED IN PURSUING FELON OUTSIDE OF OHIO—“FLED THE
COUNTRY.” :

Under the termns of section 2997, General Code, a sheriff is entitled to only
his necessary expenses tncurred and expended, and since when a sheriff possesses
a pass, ratlroad fare is not a necessary expense, and the same may not be allowed
to him by the county commissioners.

Under section 2997, a sheriff may be allowed actual and necessary expenses
incurred by him in pursuing o fugitive criminal for the purpose of putting in
motion the machinery for extradition procedure or for the purpose of receiving a
criminal not a fugitive surrendered up by authorities of another state.

The terin “fled the country” in section 3015, General Code, must be interpreted
to mean “fled the state,” and under this statute, a sheriff may also be allowed ex-
penses incurred in pursuing a criminal outside of this state.

CoLumsurs, OHgo, May 20, 1913,

Bureau of Inspection and Supervision of Public Offices, Departnent of Auditor of
State, Columbus, Ohio.

GENTLEMEN :(—Under date of May 7th you request my opinion as follows:

“l. A sheriff by reason of being a railroad policeman commissioned
by the governor, is provided with passes for the steam and electric roads
of his county. Is he entitled to charge and collect from the county railroad
fare under Sec. 2997 in cases in which he uses a pass?

“2. May a sheriff, under section 2997, charge and collect from the
county expenses incurred while pursuing outside of this state a person accused
of crime or offense?

“3. Under section 3015, may a sheriff be paid from the county treasury
expenses incurred outside of the state of Ohio in the pursuit of a person
charged with a felony?

“4, What interpretation should be given to the words “fled the
country?”

Section 2997, General Code, provides as follows:

“In addition to the compensation and salary herein provided, the
county commissioners shall make allowances quarterly to each sheriff for
keeping and feeding prisoners, as provided by law, for his actual and
necessary expenses incurred and expended in pursuing or transporiing
persons accused or convicted of crimes and offenses, in conveying and trans-
ferring persons to and from any state hospital for the insane, the institution
for feeble-minded youth, Ohio hospital for epileptics, boys’ industrial school,
girls’ industrial home, county homes for the friendless, houses of refuge,
children’s homes, sanitariums, convents, orphan asylums or homes, county
infirmaries, and all institutions for the care, cure, correction, reformation
and protection of unfortunates, and all expenses of maintaining horses and
vehicles necessary to the proper administration of the duties of his office.
The county commissioners shall allow the sheriff his actual railroad fare
and street car fare expended in serving civil processes and subpoenaing
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witnesses in civil and criminal cases, and may allow his necessary livery
hire for the proper administration of the duties of his office. Each sheriff
shall file under oath with the quarterly report herein provided a full, ac-
curate and itemized account of all his actual and necessary expenses,
including railroad fare, street car fare and livery hire mentioned in this
section before they shall be allowed by the commissioners.”

Section 3015, General Code, provides as follows:

“The county commissioners may allow and pay the necessary expense
incurred by an officer in the pursuit of a person charged with felony,
who has fled the country.”

Answering your questions in order, under section 2997 the sheriff is allowed
by the county commissioners for his actual and necessary expenses, under the
circumstances therein contemplated; and, inasmuch as when he is provided with
a railroad pass it is not necessary for him to pay railroad fare, I am of the
opinion, in answer to your first question, that the county commissioners may not
allow him such expense when he has a pass.

Answering your second question, it is a well settled principle of law that a
sheriff or other police officer is not authorized to make an arrest without this
state. The warrant issued by the court is, as a general rule, available for the
purpose of making an arrest only within the jurisdiction of the court issuing the
same. In this state, however, the statutes permit a sheriff armed with a warrant
to arrest in any county of the state. Sections 13502, 13597 and 13718, General
Code; 2 American and English Encyc. 862; 3 Cyc. 890; Smith vs. Commissioners,
9 Ohio, 26. R :

In answering your second question, therefore, it is necessary to bear in mind
that a sheriff is not authorized to pursue a criminal outside this state for the
purpose of making an arrest. There are certain circumstances, however, under
which a sheriff may be legitimately engaged in pursuing a criminal outside of
this state.

When extradition procedure is instituted for the purpose of procuring a
. fugitive criminal from this state, it is necessary that someone file an affidavit betore the
court of the other state, in order that he may be held therein until such time as
the proper machinery for executive demand for such criminal may be put in
motion. QOr, if the criminal in another state be not technically a fugitive from
justice, the laws of that state may permit his surrender to an officer of this state
without extradition procedure. 19 Cyc. page 85; State vs. Hall, 28 L. R. A. 289.

Under such circumstances, therefore, when a sheriff is properly. engaged in
either pursuing a fugitive or following up a criminal for the purpose of taking
the preliminary steps necessary in another state for apprehension, I am of the
opinion that under section 2997, General Code, the county commissioners- should
allow his actual and necessary expenses so incurred. The duty is most assuredly
a necessary one, and one readily contemplated by the nature of his office,

Answering your third and fourth questions together, the interpretation re-
quested by you for the term “fled the country” is necessary for a proper under-
standing of section 3015. The term ‘“country” is defined in 7 Am. & Eng. Encyc.
of law, page 972, as follows:

“The term ‘country’ in its primary meaning signifies place, and, in a
larger sense, the territory or dominions occupied by a community, or even
waste and unpeopled sections or regions of the earth; but its metaphorical
meaning is no less definite and well understood; and in common parlance,
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in historical and geographical writings, in diplomacy, legislation, treaties
and international codes, not to refer to sacred writ, the term ‘country’
is employed to denote the population, the nation, the state, the govern-
ment, having possession and dominion over the country. The word
‘country,” in the revenue laws of the United States, has always been con-
strued to embrace all the possessions of a foreign state, however, widely
separated, which are subject to the same supreme executive and legislative
control.

“A state, however, may with propriety be called a country; and in
certain cases, when the legislature uses the expression ‘the country it
is natural to suppose that they miean the country for which they are
legislating.

“The word is used also to signify a jury, as in the expressions, ‘trial
by the country,’ ‘conclusion to the country,’” ‘puts himself upon the country,’
etc.”

and in 11 Cyc. page 616, it is said:

“In extradition proceedings, under an international convention, the
. term has been defined as the special political jurisdiction that has cog-
nizance of the crime.”

Since throughout the statutes ample provision is made for the payment of
expenses of any officer incurred in performing the duties of pursuing and trans-
porting criminals within this state, I am of the opinion that the term ‘fled the
country,” in section 3215, General Code, is intended to extend the allowance of
expenses to those necessarily incurred in pursuit made outside of the state, by
either a detective of the prosecuting attorney or a sheriff.

I therefore hold that the term ‘country’ in this section is intended to mean
‘state,” and conclude that when a sheriff is engaged in pursuing outside of this state
a person charged with a felony, for the purpose of taking the necessary preliminary
steps for the institution of extradition proceedings, or for the purposc of receiving
a criminal surrendered up in another state, who is not such a fugitive as to come
within the requirement of the extradition provision in the United States constitu-
tion, he may be allowed, under section 3015, General Code, his actual and neces-
sary traveling expenses.

Very truly yours,
TimotHY S. HoGAN,
Attorney General.

10—A. G.



290 BUREAU , ' T
350.

CITY BOARD OF HEALTH GIVEN CONTROL AND MANAGEMENT OF
PEST HOUSES OR DETENTION HOSPITALS IN CITY.

Although section 4370, General Code, gives the director of public safety the
power to manage and make all contracts in reference to pest houses in cities, never-
theless this provision when viewed in the light of sections 4452 and following of
the General Code, must be considered a general provision to which the latter
statutes are special and exceptional. Under these latter statutes, the control and
management of pest houses and detention hospitals is vested in the board of health
of a city.

Corumsus, OnIo, June 30, 1913,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—In your letter of June 13, 1913, you say:

“We respectfully request your written opinion upon the following
question :

“What, if any, powers over the management and control of the pest .
houses or detention hospitals may be exercised by a city board of health?”

Your question probably arose on account of an apparent conflict in the language
found in section 4370, G. C., relating to the duties and powers of the director
of public safety, and that found in section 4454, G. C,, applying to boards of health
and quarantine hospitals.

Section 4370 reads as follows:

“The director of public safety shall manage, and make all contracts
in reference to the police station, fire houses, reform schools, houses of cor-
rection, infirmaries, hospitals, workhouses, farms, pest houses, and all
other charitable and reformatory institutions. In the control and super-
vision of such institutions, the director shall be governed by the provi-
stons of this title relating to such institutions”

The title referred to is title 12 of the General Code. This is a general section,
covering quite a number of subjects; and if there were no other statute on any
subject contained therein, the director of public safety would have the manage-
ment of all of the institutions, including pest houses.

But further along, in the same title, under the head of “board of health,”
subdivision—“quarantine hospitals,” section 4452, G. C,, provides as follows:

“The council of a municipality may purchase land within or without
its boundaries and erect thereon suitable hospital buildings for the isola-
tion, care and treatment of persons suffering from dangerous contagious
disease, and providing for the maintenance thereof. The plans and
specifications for such buildings shall be approved by the board of health.”

It will be noticed that “the plans and specifications for such buildings shall be
approved by the board of health;” so that, in the very incipiency of all this class
of structures, the board of health assumes supervisory control and direction.
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Section 4454, G. C., then provides:

“Such buildings shall be under the care and control of the board of
health. The board shall appoint all employes or other persons necessary
to the use, care and wmaintenance thereof and regulate the entrance of
patients thereto and their care and treatment.”

Section 4456 then says:

“A municipality may establish a quarantine hospital within or with-
out its limits. If without its limits, the consent of the municipality or
township shall be first obtained, but such consent shall not be necessary
if the hospital is more than eight hundred feet from any occupied house
or public highway. When great emergency exists, the board of health may
seize, occupy and temporarily use for a quarantine hospital, a suitable
vacant house or building within its jurisdiction. The board of health of a
municipality, having o quarantine hospital, shall have exclusive conirol
thereof.”

Section 4457 provides for temporary buildings, along this line and for the
employment by the board of health of all necessary physicians, police, etc., to
operate them. The words “pest houses” are fairly a part of, and interchangeable
with ordinary quarantine arrangements of any description, temporary or permanent;
and any such places for the detention of persons who are dangerous, or a menace
to the public health, by virtue of contagious or dangerous diseases fall fairly within
the jurisdiction of boards of health. This is the doctrine laid down in Judge
Hohler’s opinion, in the case of Rillings vs. Lorain, 13 Ohio Decisions, page 87, et seq.

All the sections, above quoted, are part of the same title of the statutes. They
- relate to the public health and the organization of cities and villages as a matter
of public good and should be construed rationally together in pari materia.

In view of the provisions of all the statutes above quoted, I am of the opinion
that boards of health in cities, have, by virtue thereof, control of the institutions
named by you.

Yours very truly,
Timoray S. HogaN,
Attorney General.
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367.

POLICEMEN AND FIREMEN—ANNUAL COMPENSATION—WORKING
OVERTIME—HEALTH OFFICER MAY BE SPECIAL AGENT FOR
VACCINATIONS.

The annual compensation fixed by council for policemen and firemen, unless other-
wise provided by ordinance, is to cover all their services as such policemen or
firemen, and they cannot draw pay for overtime. If any have been paid overtime, such
payments are illegal and may be recovered.

The hedlth officer of a city may be appointed as special agent for vaccinations,
under section 4449, General Code, and he may draw the compensation fixed for
each position.

Corumsus, OHIo, July 8, 1913,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of April 7, 1913, you inquire as follows:

“First. May policemen employed regularly by a city at an annual
salary fixed by council be legally paid, in addition to said salary, for over-
time ; the rules of the department of public safety specifying the number
of hours per day said policemen shall serve regularly? Can the amount
paid for overtime be recovered?

“Second: May firemen employed regularly by a city and annual
salary fixed by council be legally paid, in addition to said salary, for over-
time when held for duty on regular day off, provided for in the rules of
the department of public safety?

“Third. May a health officer who is also a practicing physician legally
be paid for vaccinations from the city treasury in addition to his com-
pensation as health officer fixed by council?”

The policemen and firement receive an annual salary which is usually payable
in monthly installments. 1 assume that the salary ordinance says nothing about
receiving pay for overtime. These officers are not paid by the day or hour as are
common laborers. Their salary is full compensation for all services performed in
the line of their duty.

Section 4382, General Code, provides:

“The director of public safety shall classify the services in the police
and fire departments in conformity with the ordinance of council de-
termining the number of persons to be employed therein, and shall make
all rules for the regulation and discipline of such departments, except
as otherwise provided in this subdivision.”

Section 4393, General Code, provides:

“The council may establish all necessary regulations to guard against
the occurrence of fires, protect the property and lives of the citizens against
damages and accidents resulting therefrom and for such purpose may es-
tablish and maintain a fire department, provide for the establishment and
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organization of fire engine and hose companies, establish the hours of labor
of the members of its fire department, but after the first day of January,
nineteen hundred and eleven, council shall not require any fireman to be
on duty continuously more than six days in every seven, and provide such
by-laws and regulations for their government as is deemed necessary and
proper.” ,

It is proper that rules and regulations be made to fix the time of service of
policemen and firemen. In the case of firemen they must not be required to work
continuously for a longer period than that provided in section 4393, General Code.

The fact that a regular time of service is fixed for these positions does not
mean that the occupants may not be required to be on duty at other times. They
may be required to be on duty on other than their regular time. Their annual
salary would cover this service.

The decisions in other states are not controlling, as charters are different,
but such decisions may be a guide.

In Tyrrell vs. Mayor, etc., 159 N. Y. 239, it is held:

“A public officer who receives an annual salary for his services, can-
not recover extra compensation for services rendered on Sunday, unless
some statute allows it.”

The position in that case was that of section foreman with an annual salary
of $1,000.00.

In Lemoine vs. City of St. Louis, 120 M. 419, it is held:

“The principal deputy recorder of voters of the city of St. Louis, ap-
pointed by the recorder of voters at a fixed annual salary (Laws 1883, p.
38), is not entitled to extra pay for work for time over seven hours
a day allowed to the clerks and deputies paid by the day.”

The annual compensation fixed by council for policemen and firemen, unless
otherwise provided in the ordinance, is to cover all their services as such policemen
or firemen and they cannot draw pay for overtime. If payments have been made
for overtime such payments are illegal and may be recovered.

Your next inquiry is as to a health officer drawing additional compensation for
vaccinations.

Section 4404, General Code, provides:

“The council of each municipality shall establish a board of health,
composed of five members to be appointed by the mayor and confirmed
by council who shall serve without compensation and a majority of whom
shall be a quorum. The mayor shall be president by virtue of his office.
But in villages the council, if it deems advisable, may appoint a health
officer, to be approved by the state board of health who shall act instead
of a board of health, and fix his salary and term of office. Such appointee
shall have the powers and perform the duties granted to or imposed upon
boards of health, except that rules, regulations or orders of a general
character and required to be published, made by such health officer, shall
be approved by the state board of health.”

Section 4408, General Code, provides:
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“The board of health shall appoint a health officer, who shall be the
executive officer. He shall furnish his name, address and other information
required by the state board of health. The board may appoint a clerk,
and with the consent of council, as many ward or district physicians,
or one ward physician for each ward in the city as it deems necessary.”

Your inquiry is in reference to the health officer of a city. He is not, there-
fore, acting instead of a board of health as he may be doing in villages.

It does not appear in what capacity the health officer acted when making the
vaccinations. By virtue of section 4408, General Code, the board of health may ap-
point a health officer, and also ward or district physicians.

Section 4410, General Code, provides:

“Each ward or district physician shall care for the sick poor and cach
person quarantined in his ward or district when such person is unable to
pay for medical attendance, and for all persons sent from his ward or dis-
trict to the municipal pest house when such persons are unable to pay for
medical attendance.”

Section 4412, General Code, provides:

“The board shall have exclusive control of its appointees, define their
duties and fix their salaries, but no member of the board of health shall be
appointed as health officer nor shall a member of the board of health not
the health officer be appointed as one of the ward physicians. The board
may suspend, but not remove, any member of the sanitary police now
serving or hereafter appointed for cause authorizing the dismissal of any
person in the classified service, and shall certify such fact together with
the cause of such suspension, to the civil service commission, who, within
five days from the receipt thereof, shall proceed to inquire into the cause
of such suspension and render judgment thereon and such judgment in the
matter shall be final.”

It appears by section 4410, General Code, that the district or ward physician
is to care for the sick who are unable to pay for medical attendance. This duty
is not a statutory duty of the health officer.

Section 4412 impliedly permits the health officer to also act as a ward physician
when it provides that no member of the board of health “not the health officer”
shall be appointed as one of the ward physicians.

The two positions are under the direction of the board of health and the duties
of each are not inconsistent or conflicting. -

The health officer of a city may also be a ward or district physician and draw
the compensation of each position. If the health officer in question has been
legally appointed as a ward or district physician he may draw pay as such health
officer and also as a ward physician.

There is a special statute in reference to vaccinations.

Section 4449, General Code, provides:

“The board of health may take measures and supply agents and afford
inducements and facilities for gratuitous vaccination.”

This section would authorize the board of health to appoint special agents for
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vaccinations and by virtue of section 4412, General Code, supra, could fix the com-
pensation of such special agents.

Making vaccinations are not a part of the duty of the health officer. The duties
of such special agent for vaccinations are not inconsistent with the duties of a
health officer.

The vaccinations would not when made by virtue of section 4449, General Code,
necessarily be a part of the duties of the ward or district physician.

A health officer of a city may be appointed as special agent for vaccinations
under section 4449, General Code, and draw the compensation fixed for each
position,

Respectfully,
TimorrY S. HoGAN,
Attorney General.

371

REGISTRATION CITIES—ELECTION EQUIPMENT—EXPENSES IN CON-
NECTION WITH ELECTION EQUIPMENT.

Registration cities and not the counties in which said cities are located must
furnish election equipments, such as voting booths, shelves and other furnishings and
supplies, which are of a permanent nature, and they must pay all the expense in con-
nection therewith, such as the delivering and setting up of the same.

Corumsus, OHIo, May 24, 1913,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
™ GENTLEMEN :—Your letter of April 12, 1913, is received, in which you inquire:

“The city of Hamilton is a registration city. Should the city of
Hamilton or Butler county pay for the storage of the election equipment in
the city of Hamilton and the delivery and setting up of the same in the
several election precincts of the city of Hamilton? We call your attention
to schedule D and schedule E, paragraph 5-a in said opinion.”

The opinion referred to is the one given to your department under date of July
12, 1912, in reference to the division of election expenses.

Schedule D, to which you call attention is headed:

“Expenses to be paid by registration cities.
“Direct in both even and odd numbered years.”

One of the items in said schedue to be paid by the city is:

“Rent of voting places for registration and elections in such city.
Held to include the cost of portable voting houses or any expenditure for
the general maintenance or upkeep thereof such as repairs, cleaning,
hauling, erecting, watching, displaying of signals, lots for storage.

“Chairs, tables, fuel, lights for voting places in city.”

Schedule E, to which you call attention, is headed:
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“Expenses to be paid by county in even numbered years—Not charged
back.
“Expenses to be paid by county in odd numbered years—Charged back.”

Paragraph 5-a of said schedule E, reads:

“Other proper and necessary expenses of any general or special election.
“a. This is held to include expenses incurred in setting up and re-
turning voting equipment under section 5046, General Code.”

Section 5046, General Code, provides:

“After each election, the judges of elections of each precinct shall see
that the booths, guard rails and other equipments are returned to the clerk
.of the township, or clerk or auditor of the corporation, in which the
precinct is situated, for safekeeping. Such clerk or auditor shall have such
booths and equipment on hand and in place at the polling place in each
precinct, before the time for opening the polls on election day, and for
this service the board of deputy state supervisors may allow the necessary
expenses incurred. In registration cities, this duty shall devolve on the
board of deputy state supervisors.”

This section does not determine whether this expense shall be paid by the
county or by the registration city when the precincts are located in a registra-
tion city.

Section 4946, General Code, provides:

“The additional compensation of members of the board of deputy
state supervisors and of its clerk in such city hereinbefore specified, the
lawful compensation of the deputy clerk and his assistants and all registrars
of electors in such city, the necessary cost of the registers, books, blanks,
forms, stationery and supplies provided by the board for the purposes
herein authorized, including poll books for special elections, and the cost
of the rent, furnishings and supplies for rooms hired by the board for its
offices and as places for registration of electors and the holding of elections
in such city, shall be paid by such city from its general fund. Such ex-
pense shall be paid by the treasurer of such city upon vouchers of the
board, certified by its chief deputy and cletk and the warrant of the city
auditor. Each such voucher shall specify the actual services rendered, the
items of supplies furnished and the price or rates charged in detail.”

In construing this section in the opinion given to your department under date -
of February 27, 1912, it was held:

“In registration cities the expenses of supplying voting places with
chairs, tables, lights, fuel and other furnishings is paid by the city by
virtue of the above provision.”

The provision referred to is the one italicized above in section 4946, General
Code,

The equipment in question is not described but I take it that it is equipment for vot-
ing booths or rooms, such as voting shelves and the smaller booths for voting, furnish-
ings and supplies for the same which are of a permanent nature.



ANNUAL REPORT OF THE ATTORNEY GENERAL. 297

Such equipment must be furnished by registration cities and they must pay all
expenses in connection therewith, such as the delivery and setting up of the same.

The provisions in the above quoted parts of the schedules referred to are not
inconsistent. There is special provision for payment of such expense in registra-
tion cities and this is covered by schedule D. The expense covered by schedule E,
paragraph 5-a, is for precincts outside of registration cities. By adding at the
end of paragraph 5-a, the words “except in registration cities,” the clause would be
cleared of all possible question or doubt.

Respectfully,
TimotrY S. HoGAN,
Attorney General.

379.

CLERK OF COURTS—SALARY—COMMISSIONERS WITHOUT AUTHOR-
ITY TO MAKE TRANSFER TO THE FEE FUND FOR THE CLERK OF
COURT DURING THE LAST QUARTER OF 1909, FOR THE PURPOSE
OF COVERING DEFICIENCY IN THE CLERK'S FEE FUND FOR THE
FIRST QUARTER OF 1910—FEE FUND.

Under the provision of section 2984, and the amendments thereto from December
31, 1909, to April 1, 1910, there was no authority given for transferring to the fee
fund of county officers. This section conferred no authority upon the commis-
sioners to make a transfer during the last quarter of 1909 for the purpose of
covering deficiencies during the first quarter of 1910.

The county commissioners had authority to make transfers to the fee fund
during the last gquarter of 1909 for the last quarter of 1909, but were not legally
obliged to make this transfer. County commissioners were not authorized to make
transfer to the fee fund during the first quarter of 1910.

CoLumBus, OHIO, July 24, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—I have your letter of April 19, 1913, in which you ask my opinion
upon the facts stated therein as follows:

“The legal salary of a clerk of courts for the term ending the first
Monday of August, 1911, was $2,175.00 per annum, or $181.25 per month.

“Total amount for two years’ term-_ o $4,350 00
“Total amount drawn:
“20 months ___ . ________________ @ $181 25=$3,625 00
“l month, November, 1909_______________________ 175 21
“2 months, January and February, 1910___________ 200 60
“l month, March, 1910 ——- 174 34
“7 days, August, 1911 _______________ o ____ 3575
“Total e e 4,210 30
“Amount apparently due clerk _ - e $139 70

“This amount was not paid the clerk for the reason that the fee
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fund was exhausted. Transfers to the clerk’s fee fund were made in the
last quarter of 1909 as follows: Nov. 29, $700.00; Dec. 31, $104.10; but the
aggregate of all the fees collected for the clerk’s fee fund, and the trans-
fers made to said fund was just equal to the aggregate amount paid for
the salary of the clerk and his deputies to Dec. 31, 1910.

“It will be noted that the clerk did not receive his full salary for
November, 1909, by the amount of $6.04, and that he drew $33.75 as pay
for extra seven days in August, 1911, (thus drawing compensation for the
day on which his successor’s term began) by reason of the fiscal year being
longer than the calendar year. Under the above statement of facts, does
the county owe the clerk any balance of salary, and if so, how much?
Or, on the other hand, does the clerk owe the county, and if so how much?”

Section 799 O. L. 208, carried into the General Code section 2984, provided as
follows:

“As soon after the passage of this act as the aggregate compensa-
tion of the deputies, assistants, bookkeepers, clerks and employes of the
various officers is fixed by the commissioners as provided in section 3,
and on the first Monday of April, July, October and January, whenever
necessary during three years after said original act took effect, but not
thereafter, the said commissioners shall enter an order on their journal
transferring to the county officers’ fee funds from any other fund or
funds of the county in their discretion, such sums as may be necessary to
make good any deficiencies in said funds, found by them likely to arise
during the next ensuing quarter in consequence of the payment of the
respective officers, deputies, assistants, bookkeepers, clerks or other em-
ployes during such period, from the amounts then in or estimated to come
into said funds for said period, derived from said respective offices.”

This section was later amended so as to extend the time within which county
commissioners might make transfers to county officers’ fee funds from April 1,
1910 to April 1, 1911 (101 O. L. 199), but has since been repealed (102 O. L. 136).

This section authorized the commissioners to meet deficiencies in the clerk’s
fee fund arising during the last quarter of 1909, by making transfers to the fund
whenever necessary during said quarter, the statutory provision as to the time
of such act being merely directory. It is apparent from a reading of section 2984,
and the amendment thereto before noted, that there was an interval of time be-
tween December 31, 1909, and April 1, 1910, in which there was no authority what-
ever given for transfers to the fee funds of county officers. And I am of the
opinion that this section conferred no authority on the commissioners to make a
transfer during the last quarter of 1909 for the purpose of covering deficiencies in
the clerk’s fee fund for the first quarter of 1910. Though the time designated by
the statute for transfers in the last quarter of 1909, to wit: the first Monday in
October was directory ounly, yet the authority granted as to such transfers was only
to make good deficiencies arising during such enswing quarter, to wit: the months
of October, November and December, 1909. This is the only possible construction
of the section as respects this question, and moreover, as before noted there was
no legislative recognition whatever of deficiencies in the fee funds of county officers
during the first quarter of 1910,

It clearly follows from the above that the clerk has no legal claim against the
county on account of the shortage in his salary for the months of January,
February and March, 1910. I am of the opinion that the same is true as to the
shortage in his salary for November, 1909. As to this, shortage, though the com-
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missioners had power during the last quarter of 1909 to provide by transfer for
fee fund deficiencies then occurring, and in a sense it was their duty to do so,
yet the statute made no provision for enforcing the exercise of this power or
duty on the part of the commissioners by the sanction of liability in case of their
failure to transfer to the fee fund enough to provide for the deficiency, or even in
case of failure on their part to make transfer to such deficiency fund at all. The
statute not having created such liability, it does not exist. (7 O. S. 109, 124.)

As to the other question embraced in your inquiry I am of the opinion that the
salary of the clerk was measured by his official term regardless of whether it was
a few days more or less than two calendar years, and therefore in this case he was
not entitled to collect salary for the excess days mentioned.

Very truly yours,
TimoraY S. HoGAN,
Attorney General.

385.

CIVIL SERVICE —INCUMBENT AT TIME POSITION PASSED INTO
CLASSIFIED SERVICE NOT REQUIRED TO TAKE EXAMINATION—
REAPPOINTMENT—CLASSIFIED LIST—MAJORITY OF MEMBERS
OF BOARD OF HEALTH CONSTITUTE A QUORUM.

Incumbents at the time when positions passed into the classified service are not
required to take an examination or to be reappointed from the eligible list.

A plumbing inspector legally in the classified list cannot be discharged except
in accordance with the provisions of the civil service act.

Under the provisions of section 4404, a majority of the members of a board
of health constitute a quorum. In a board consisting of five members, three mem-
bers constitute a quorum. A vote of a majority of the members constituting o
quorum would be sufficient to carry a proposition.

CoLumsus, Oxro, July 21, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of April 19, 1913, you submit the following in-
quiries: '

“First. Is a plumbing inspector, as an employe of the board of health
of a city, entitled to the protection of the civil service law if not ap-
pointed from the eligible list, provided that such inspector has been em-
ployed since April, 1895?

“Second. The board of health consists of five members. If three be
present at a meeting, may two of said members voting in the affirmative,
discharge or remove a former inspector, or does it require the affirmative
vote of three to legally enact the orders of a board of health?

“Third. If said plumbing inspector reports from day to day for duty
should the city auditor upon demand, make payment of his salary?”

The questions in this case arose before the amendment and repeal of the civil
service law by the recent session of the legislature.

Section 4479, General Code, prior to said repeal, provided:

“The civil service shall be divided into classified and unclassified
service. The unclassified service shall include the positions of officers
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elected by the people or appointed to fill vacancies in offices filled by
popular election, or whose appointment is subject to confirmation by the
council, or who are appointed by any state officer or by any court, employes
of the council, persons who by law are to serve without remuneration,
persons who are appointed to positions requiring professional or technical
skill as may be determined by the civil service commission ; persons appointed
or employed to give instruction in any educational institution, persons ap-
pointed by any board or officers supervising elections, persons who as mem-
bers of a board or otherwise, have charge of any principal department of the
government of any city, the head or chief of any division or principal
department relating to engineering, waterworks, street cleaning, or health,
the chief of the police department, the chief of the fire department, the
superintendent of any workhouse, house of refuge, infirmary, or hospital,
the librarian of any public library, private secretaries, deputies in the office
of the city auditor and city treasurer, unskilled laborers, and such appointees
of the civil service commission as they may by rule determine. The classi-
fied service shall comprise officers and places not included in the unclassi-
fied service.”

This section placed in the unclassified service the “head or chief of any
division or principal department relating to health.”

It appears from the letter attached to your inquiry that the position of plumb-
ing inspector has been established under the board of health. The plumbing in-
spector is not therefore the head or chief of any division or principal department
relating to health.

The department of health came under the provisions of the civil service act
by virtue of the Payne law which became effective August 1, 1909, as to parts
thereof, but the civil service provisions became effective January 1, 1910,

The position of plumbing inspector is not placed in the unclassified service
by section 4479, General Code, and it is therefore in the classified service.

The plumbing inspector in question was appointed before the Payne law be-
came effective and he held the position at the time it came under the classified
service.

The courts, and this department, have held that incumbents at the time when a
position passed into the classified service are not required to take an examination
or be reappointed from the eligible list. Such incumbents passed into the classi-
fied service without examination. It was not necessary that the plumbing in-
spector in question be appointed from the eligible list. He is legally in the classified
service and cannot be discharged except in accordance with the provisions of the civil
service act, and he is entitled to the protection of the provisions of said act.

Answering your second inquiry:
Section 4404, General Code, provides:

“The council of each municipality shall establish a board of health,
composed of five members to be appointed by the mayor and confirmed
by council who shall serve without compensation and a majority of whom
shall be a quorum. .The mayor shall be president by virtue of his office.
But in villages the council, if it deems advisable, may appoint a health
officer, to be approved by the state board of health who shall act instead
of a board of health, and fix his salary and term of office. Such appointee
shall have the powers and perform the duties granted to or imposed upon
boards of health, except that rules, regulations or orders of a general
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character and required to be published, made by such health officer, shall
be approved by the state board of health.”

This section makes a majority of the board of health a quorum. There are
five members and three is a majority. If three members are present they may
transact the business of the board and a vote of the majority of those present would
be sufficient to carry a proposition.

The rule is stated at page 335 of 28 Cyc.:

“In the absence of charter or statutory provision to the contrary the
rule is well established that a majority of a quorum is all that is re-
quired for the adoption or passage of any ordinance, resolution, or order
properly arising for the action of a municipal council or other municipal
body.”

The statute does not prescribe that a majority of the members of the board of
health shall be required to pass a resolution or order.

At a meeting of the board of health of a city, consisting of five members, at
which meeting three members are present, a vote of two members is sufficient to
pass a resolution, such as a resolution to discharge an employe.

You ask if said plumbing inspector is entitled to his pay if he reports from
day to day.

It appears that the board of health has just voted to discharge this employe
when the above inquiry was submitted. His right to compensation would depend
upon the future acts of the board of health and of the civil service commission.
These facts are not given. It is seen that the employe has the protection of the
civil service law. As a general rule an officer or employe who is wrongfully dis-
charged is entitled to his pay if he reports for duty. Each case, however, must
depend upon its particular facts,

The facts given in this case are not sufficient to answer this question. Upon
submission of other facts it will be further considered.

Respectfully,
TimorHY S. HoGAN,
Attorney General.
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ORDINANCE—FIXING THE SALARY OF THE CITY CLERK—EXTRA
COMPENSATION FOR SERVING NOTICES—SALARY SHOULD NOT
BE FIXED BY ORDINANCE.

Where it is the intention of the city council to give their clerk certain fees
in addition to his salary, and an ordinance is passed on the same date on which the
council elects its clerk, increasing his compensation by providing additional fees
for serving notices, in view of the fact that the members had not undertaken to
provide their clerk with compensation for performing his ordinary duties by reason
of custom having grown up to permit preceding members of council to provide the
same in the salary ordinance, the members of the present council should be con-
sidered as adopting such compensation for their clerk and in addition providing him
compensation for serving notices. This would be fixing the salary of such clerk
and would not be increasing his salary while in office.

CorLumsus, O=Io, July 14, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of December 7, 1912, you requested my written
opinion upon the following question :

“If an ordinance be passed on the same date on which the council of a
city elects its clerk, increasing his compensation by providing additional
fees for serving notices, when would such ordinance go into effect? The
question is, would it apply to the incumbent of said office during his present
term or would the inhibition contained in section 4213 control ?”

The provisions relative to the fixing of compensation of the clerk of council
is provided for in section 4210, General Code. Such section reads as follows:

“Within ten days from the commencement of their term, the mem-
bers of council shall elect a president pro tem., a clerk and such other
employes of council as may be necessary, and fix their duties, bonds and
compensation. The officers and employes of council shall serve for two
years, but may be removed at any time for cause, at a regular meeting by
a vote of two-thirds of the members elected to council.”

Section 4214, General Code, provides as follows:

“Except as otherwise provided in this title, council, by ordinance or
resolution, shall determine the number of officers, clerks and employes in
each department of the city government, and shall fix by ordinance or
resolution their respective salaries and compensation, and the amount of the
bond to be given for each officer, clerk or employe in each department of
the government, if any be required. Such bond shall be made by such
officer, clerk or employe, with surety subject to the approval of the
mayor.”

There is a clear distinction between the provisions of section 4214, General
Code, and 4210, General Code. Section 4214, General Code, provides that except as
otherwise provided in this title council by ordinance or resolution shall determine the
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number of officers, clerks and employes and fix their salaries, whereas section 4210,
General Code, which is found in the same title provides that the members of council’
shall elect a clerk of council.

In regard to fixing the salary of the clerk of council the legislature intended
that such action should be taken by the members of council as individuals and not
by such members sitting as a deliberative body. While it is true that the term
“members of council” might be construed to mean council sitting as a deliberative
body yet such is not the interpretation placed upon such words by the supreme court.
In the case of State vs. Miller 62 O. S. 436 is clearly recognized the distinction
between an action to be taken by the members of council as individuals and an
action to be taken by council as a deliberative body. On page 445 Davis J., says
in reference to section 1676 of the Revised Statutes which is in language similar to
section 4210, General Code:

“The council was engaged in the duty of electing officers, a duty im-
posed on the members therof, not on the body as a council. They were not
engaged in the deliberative business which is the ordinary work of the
council ; but in the election of a city officer.”

The provision of section 4210, General Code, is that within ten days from the
commencement of their term, the members of council shall elect a clerk and fix
his duties, bond and compensation. The time limit stated in the statute I do not
believe to be mandatory but merely directory, and if the members of council do
not act within the ten days mentioned in the statute they may still act although the
ten days limitation has expired. If, however, council does not act at all until
a payment period has arrived and the clerk of council has accepted the amount fixed
for the salary of a former clerk I am of the opinion that the members of council
would be considered as having adopted the compensation which was fixed for the
prior clerk as the compensation which should be paid to the clerk which they have
elected. The provisions of section 4210, General Code, as I view it, make it the
duty of the members of each succeeding new council to fix the compensation, bond
and duties of the clerk elected by them, and, consequently, such members should act
each two years. I am aware that it has been the custom to fix the salary of the clerk
in the manner as that provided in section 4214, General Code, by ordinance or
resolution. However, I am of the opinion that since an ordinance or resolution as
understood pertains solely to the legislative action of council as a deliberative body
and subject to the veto of the mayor the action of the members of council in fixing
the compensation of their clerk should be by motion rather than by resolution or
ordinance.

As, however, it has heretofore been customary to fix the salary of the clerk
in accordance with section 4214, General Code, I do not believe that any findings
should be made against any clerk who has accepted a salary so fixed.

In your question you state that an ordinance has been passed on the same date
on which the council of a city elected its clerk increasing his compensation by pro-
viding additional fees for serving notices. From your question I assume the members of
council did not undertake on the date on which they elected their clerk to fix his
ordinary salary relying on an ordinance theretofore passed under the provisions of
section 4214, General Code, as providing for such compensation. In this I think
the members of council were in error as it was their duty to fix such salary on
said date, but having proceded in 2 manner that had been customary I would as-
sume that the members of council had thereby adopted the salary which had been
received by the preceding clerk. Having, however, on the same date on which they
elected their clerk provided a further compensation for serving notices I am of
the opinion that such additional compensation fixed on the date mentioned would
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not be considered as within the inhibition of section 4213, General Code, to the
effect that “the salary of any clerk, officer or employe shall not be increased or
diminished during the term for which he was elected or appointed.” Although I
do not undertake in this opinion to pass upon the question of whether or not the
clerk of council would be within the inhibition of said section if the members of
council in the future should undertake to increase or diminish the salary of such
clerk, the members of council in the case in which you state were acting entirely
within their statutory authority in providing compensation to their clerk for serving
notices, and since I have held that not having fixed a compensation for the clerk in
the performance of his ordinary duties they are to be assumed to have adopted the
same rate of compensation as that paid to the preceding clerk, the compensation of
the clerk would be the sum of the two compensations above mentioned.

The next question which arises would be in regard to whether or not such action
of the members of council were within the initiative and referendum act, section
4227-2.

Section 4227-2, General Code, prior to amendment, 103 O. L. 211, provides that
no ordinance, resolution or measure of any municipal corporation involving the ex-
penditure of money shall become effective in less than sixty days after its passage.
As I view section 4227-2, General Code, taken in connection with the entire act it
refers to the action of council as a deliberative body and not to the action of the
members of council as provided in section 4210, and therefore, that the referendum
act would not apply.

In conclusion, therefore, I would state that the ordinance passed by council
on the day it elected its city clerk should be considered by reason of the customary
method of fixing the salary of the clerk of council to be the action of the members
of council individually, and, therefore, although not properly speaking an ordinance
is at least the action of such members of council, and would apply to the incum-
bent of said office during the term for which he was elected, and that since said
action was taken on the same day on which said clerk was elected the inhibition of
section 4213, General Code, even if it were to be considered as applying to a
clerk of council would not control. In other words, as I view the situation, it is
the duty of the members of the incoming council under section 4210, General Code,
to provide the clerk with compensation. In view of the fact that they had not under-
taken to provide their clerk with compensation for performing his ordinary duties by
reason of the cuztom having grown up to permit the preceding members of council
to provide the same in the salary ordinance the members of the present council
should be considered as adopting such compensation for their clerk and in addition -
providing him compensation for serving notices. This would not be increasing the
salary of the clerk during his term but would be fixing a salary for such clerk,
no salary having been previously fixed or authorized to be fixed.

Very truly yours,
TimorrEY S. HoGAN,
Attorney General.
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401.

REVENUES—WATER WORKS—FIRE HYDRANTS—TAXES AND TAXA-
TION—APPROPRIATION—INCOME FROM WATER WORKS MAY
NOT BE USED TO PURCHASE FIRE HYDRANTS.

Revenues resulting from the operation of a municipal waterworks plant may
not be legally used to purchase fire hydrants to be installed for fire protection pur-
poses. Such expense must be borne by funds raised by texation and appropriated
from the safety fund for that particular purpose.

Corumsus, Onio, July 25, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of April 12th, request-
ing my opinion upon the following question:

“May the revenues resulting from the operation of a municipal water-
works plant be legally used in payment of the purchase price of fire hydrants
to be installed for fire protection purposes, or is such expense required to be
borne by the funds raised by taxation and appropriation from the safety
fund for that particular purpose? See sections 3961 and 4371 of the General
Code.”

The two sections of the General Code which you cite are as follows:

“Sec. 3961. Subject to the provisions of this title, the director of
public service may make contracts for * * * the furnishing and supplying
with connections all necessary fire hydrants for fire department purposes
* ok %

“Sec. 4371. The director of public safety may make all contracts and
expenditures of money for acquiring * * * fire cisterns, and plugs, that may
be required, * ¥ *”

Of course, if section 3961 governs the matter concerning which you inquire,
money resulting from the operation of the municipal waterworks plant may properly
be used for the purpose mentioned by you, under the provisions of scctions 3959
and 3960, General Code. These sections are as follows:

“Sec. 3959. After paying the expenses of conducting and managing the
waterworks, any surplus therefrom may be applied to the repairs, enlarge-
ment or extension of the works or of the reservoirs, the payment of the
interest of any loan made for their construction or for the creation of a
sinking fund for the liquidation of the debt. The amount authorized to
be levied and assessed for waterworks purposes shall be applied by the
council to the creation of the sinking fund for the payment of the in-
debtedness incurred for the construction and extension of waterworks
and for no other purpose whatever.

“Sec. 3960. Money collected for waterworks purposes shall be de-
posited weekly with the treasurer of the corporation. Money so deposited
shall be kept as a separate and distinct fund. When appropriated by council,
it shall be subject to the order of the director of public service. Such
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director shall sign all orders drawn on the treasurer of the corporation
against such fund.”

It seems to me to be equally obvious that if section 4371 controls, the water-
works funds may not be used for the purpose you mention. Ubpon that assumption
the expenditure, as well as the contract, by virtue of which it is made, must be
made by the director of public safety, whereas, under section 3960, waterworks
moneys may only be expended upon the order of the director of public service.

Nor could council, in my judgment, alter the case by attempting to appropriate
any waterworks moneys to the order of the director of public safety. I think
it may safely be stated, as a general principle, that an appropriation from a fund
can only be made to a purpose within the general object of the fund itself. Further-
more, council could not lawfully transfer any part of the money collected for
waterworks purposes to any other fund of the city, because, under section 3799,
the power to tranfer is limited to funds raised by taxation.

Even the proceeding to transfer through the agency of the common pleas
court, under section 2296 et seq., General Code, would, in my judgment, not be
available. There is no express check upon the power of the court to order a
transfer under these sections, but it seems to me that, in the face of the un-
equivocal declaration of section 3960, supra, which constitutes the waterworks
moneys a trust fund, a court would not authorize a transfer of any part of such
moneys to any purpose not within the contemplation of the trust.

It is thus seen that the question ultimately resolves itself, from any angle of
view, to that of the joint effect of sections 3961 and 4371, General Code.

Is there, then a conflict between these two sections? It must be borne in
mind that every presumption is against such a conflict, and that the two will be
harmonized if possible. However, I have been unable to harmonize them insofar
as the matter of fire hydrants is concerned. It is true that the words used in one
section is “hydrants,” and that used in the other is “plugs.” However, I take it that
there is no doubt that these two terms are synonymous. I am, therefore, of the
opinion that the two sections are in sharp conflict, and that one of them must con-
trol to the exclusion of the other.

A practical ambiguity thus arises, which may be, upon familiar principles,
resolved by consideration of the legislative history of both of them. It appears
that section 3961 was section 2415, Revised Statutes, and has not been amended
since its original enactment. (70 O. L. page 11, section 342.) It was left un-
disturbed when the Municipal Code of 1902 was enacted, being indeed adopted by
reference therein. It was carried into the General Code of 1910 in practically its
original form.

Section 4371 was originally section 154 of the Municipal Code of 1902 and,
so far as the use of the term now under discussion is concerned, it has not been
since amended.

It appears, therefore, that when the Municipal Code of 1902 was adopted it
contained two inconsistent sections affecting the matter of the installation of fire
hydrants; but that one of these sections was simply reenacted from the previously
existing law, while the other was in every respect the act of the legislature of that
year. Both sections contain numerous other provisions, and it is only upon one
point that they clash.

Under these circumstances I am of the opinion that section 4371, General Code,
controls, to the exclusion of section 3961; and that it is the duty of the director
of public safety to make contracts for the installation of fire hydrants, and to pay
for the same out of the funds subject to his order. Inasmuch as the waterworks
funds can, under no circumstances, be made subject to the order of the director of
public safety, it follows that they may not be used for this purpose.
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I may add that there are obvious reasons of policy which, while not exactly
admissible in support of the view which I have taken, may properly be mentioned.
In the first place, it is necessary that fire hydrants, in order to be utilized, be
capable of being fitted to the fire apparatus used and managed by the department
of public safety. In fact, these hydrants are essentially a part of the fire apparatus
of the city and not a part of its water works.

Again, the expense of maintaining the fire department of the city and all of
its proper appurtenances is one that ought to be borne by the taxpayers of the
city. This is a governmental activity clearly to be distinguished from the pro-
prietary functions of the municipality. It would not be, to say the least, fair to
tax the users of water for the acquisition of apparatus intended to protect ali the
inhabitants of the municipality alike.

The legislation, the history of which I have described in a general way, seems
to have been founded upon these reasons of policy.

I am, therefore, of the opinion that revenues resulting from the operation of
a municipal waterworks plant may not be legally used to purchase fire hydrants
to be installed for fire protection purposes; but that such expense must be borne
by funds raised by taxation and appropriated from the safety fund for that par-
ticular purpose.

Very truly yours,
TimorrY S. HOGAN,
Attorney General.

403.

JUSTICE OF THE PEACE AND CONSTABLE—FEES—-DEFENSE MUST
BE MADE BEFORE THEY ARE ENTITLED TO FEES FOR HEARING
OF CASE.

Neither a justice of the peace nor a constable is entitled to the fee of $1.00
for sitting in the trial of a case, where no defense is made, or in a case where the
person pleads guilty. There is no trial where no defense is interposed. This rule
also applies to mayors of cities and villages and police judges.

CorumBus, OHio, July 28, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Your communication of May 28th, is received in which you re-
quest my opinion upon the following questions:

“l. If a prisoner is arrainged before a justice of the peace on a
misdemeanor charge and pleads guilty, is the justice entitled to the fee
of $1.00 for sitting in trial, as provided by section 1746, G. C.?

“2. In such case, is a constable entitled to the fee of $1.00 for at-
tendance at criminal trial, as provided by section 3347, G. C.?

“3. Whether or not the same questions are applicable to the cases
mentioned in section 13423?”

In answer to your first question I desire to say that section 1746, General Code,
provides in part as follows:

“% ¥ * sitting in the trial of a case, civil or criminal, where a defense
is interposed, whether tried to the justice or to a jury, one dollar.”
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In an opinion rendered to your department on November 27, 1911, I answered
your first question and now desire to call your attention to that opinion and in
addition would say that in order to properly answer your question it is necessary
to decide what a trial is, and in said opinion I cited the supreme court case of
Palmer vs. State, 42 O. S. 596 in which_it was held that:

“A trial is a judicial examination of the issues, whether of law or of
facts, in an action or proceeding.”

Under the provisions of the General Code, above quoted, specifying the fees
which a justice of the peace would be entitled to, as set forth in your question,
it must be in a trial where a defense is interposed, and where a prisoner ar-
raigned pleads guilty there is no trial where a defense is interposed, and, therefore,
a justice of the peace would not be entitled to the fee of $1.00 for sitting in trial
as provided in section 1756, General Code.

In reply to your second question I desire to say that section 3347, General Code,
provides as to the fees of a constable in part as follows:

“For each day’s attendance before a justice of the peace on criminal
trial, one dollar.”

Under the authority above set forth there has been no trial where a prisoner
is arraigned before a justice of the peace and pleads guilty, and the constable,
therefore, would not be entitled to the fee of one dollar under said section 3347,
General Code.

In answer to your third question relative to the same questions being applicable
to cases mentioned in section 13423, I am of the opinion that the same sections of
the code apply as to the fees to which justices of the peace, police judges and
mayors of cities and villages and constables serving the writs of said courts in
the cases specified in said section 13423, and that the same rule would apply as in
the first two cases as to whether or not the fee of one dollar should be paid to a
justice of the peace, police judge, mayor of a city or village and constables for
sitting in trial as set forth in the rules laid down in the answer to your first two
questions, and that unless there was a defense interposed they would not be en-
titled to said fee of one dollar referred to in your inquiry. )

Yours very truly,
TimorrY S. HoGAN,
Atitorney General.
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410.

STATE AID COMMISSION—STATE AID TO WEAK SCHOOL DISTRICT—
AMOUNT THAT MAY BE RECEIVED FROM THE STATE MAY
COVER TEACHERS' INSTITUTE FEES AND ALSO PUPILS’ TUITION.

A weak school district may sot only receive enough money in the way of state
aid to pay its required number of teachers $40.00 per month for eight months, but
it may also pay teachers for attending institutes and also the tuition of high school
pupils and the tuition of other pupils, if the same has been paid from the tuition
fund and not from the contingent fund.

Corumsus, Oxio, July 22, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—You have submitted to me my opinion of Feb. 26, 1912, to the
Hon. E. M. Fullington, auditor of state, and desire to know whether or not teachers’
pay for attending institutes, the tuition of high school pupils, and the tuition of
other pupils may be considered in determining the amount to which a school dis-
trict would be entitled under section 7595, General Code, as a “weak school district.”

Section 7595, General Code, reads in part:

“When a school district has not sufficient money to pay its teachers
forty dollars per month for eight months of the year, after the board
of education of such district has made a maximum legal school levy, three-
fourths of which shall be for the tuition fund, then such school district
may receive from the state treasurer sufficient money to make up the de-
ficiency.”

In an opinion to the Hon. E. M. Fullington, auditor of state, under date of
January 17, 1912, I considered the question under the so-called Smith one per cent:
law whether the auditor of state is authorized to issue his warrant for state
aid provided in section 7595, General Code, and secondly, if so, what the maximum
levy (three-fourths of which shall be for tuition purposes) is to qualify a school
district to receive state aid. I hold therein that the so-called Smith one per cent.
law did not repeal by implication the state aid law for weak school districts, and
that if thrce-fourths of the amount raised by taxation for all local school purposes
went into the tuition fund and a deficit should occur the school district would be
entitled to aid from the state. ‘

In the opinion to Mr. Fullington referred to as having been rendered on
February 26, 1912, 1 stated the sources from which the tuition fund of a school
district were received, and also the purposes for which such tuition fund could be
used. As for example, for the payment of teachers for attending institutes, for
the payment of tuition of high school pupils, and for the payment of tuition of
other pupils. T stated in said opinion in part as follows:

“It does not mean, as it seems to me, that the board of education
cannot pay other 6bligations which are placed either primarily or second-
arily upon the tuition fund from such tuition fund, nor does it mean
that it is restricted to the payment of the minimum salary to the various
teachers of the school district, but merely that the state will only pay
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to such school district the difference between the total amount of the
tuition fund received and the amount which would have been neces-
sary to pay its teachers the minimum salary.

In such opinion I was considering only the question of whether the board
of education may use the tuition fund to pay teachers in excess of forty dollars
per month and still be able to qualify for state aid. When I used the words
“the state will only pay to such school district the difference between the total
amount of the tuition fund received and the amount which would have been necessary
to pay its teachers the minimum salary” I should have further stated that I was
not considering then the question of payment of obligations other than the payment
of teachers’ salaries which were placed either primarily or secondarily upon the
tuition fund. The payment of tuition of high school pupils (section 7751, General
Code) and of the tuition of elementary pupils (sections 7735-7736, General Code)
are chargeable either upon the tuition or contingent fund and the payment of
teachers for attending institutes (section 7870, General Code) is in addition to
the regular salary of the teacher. The payment for attending teachers’ institutes
is made obligatory upon the board of education from the tuition fund, and the
payment of the tuition of high school pupils and elementary school pupils can be
made from either the tuition or contingent fund, but if the contingent fund has not
money sufficient therein with which to pay and the tuition fund has the payment
would have to be made from the tuition fund.

Section 7595, General Code, simply provides that after the proper amount has
been paid into the tuition fund if the school district has not then sufficient money
to pay its teachers forty dollars a month for eight months the district may receive
state aid. There is no provision of law that the entire amount must be used solely
for the payment of teachers, and from the sections mentioned it is made obligatory
upon the board of education to either primarily or secondarily pay the amounts
from the tuition fund for tuition and for teachers’ institutes.

I would give ‘it as my opinion as supplementary to the opinion heretofore
rendered and to explain the language in such opinion herein set out, that in order to
arrive at the amount to which a weak school district would be entitled not only may
the amount necessary to pay the requisite number of teachers forty dollars a
month for eight months or $320.00 per annum, be deducted from the tuition fund,
but also the pay of teachers for attending the institutes, and also the tuition of
high school pupils and the tuition of other pupils if the same have been paid from
the tuition fund and not the contingent fund.

Yours truly,
Timoray S. HoGaN,
Attorney General,
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SALE OF DELINQUENT LANDS—COST OF ADVERTISING SAME SHALL
NOT EXCEED ONE-HALF THE TAXES AND PENALTIES THEREON.

The total amount that may be expended in advertising delinguent lands for sale,
in order to collect the taxes due thereon shall not exceed on any tract, lot or part
of a lot more than one-half of the taxes and penalties thereon.

Corumsus, O=Io, July 29, 1913.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of February 13,
1913, requesting my opinion on the following question:

“Shall the provisions of section 5706, General Code, which provides
that for the advertising of delinquent lands, there shall not be paid for any
one tract, lot or part of lot, a greater sum than one-half the taxes and
penalties thereon, be construed to mean that each newspaper in which
such advertising is published may receive from each of such contracts one-
half of the amount of taxes and penalties thereon, or that the aggregate
sum paid to all newspapers in which such advertisement appears shall not
be greater than one-half of the sum of the taxes and penalties thereon.

“Section 5704, General Code, as amended in volume 101, page 164, Ohio
laws, requires the auditor of each county to publish the list of delinquent
taxes in his county weekly for two weeks between the 20th day of
December and the second Tuesday in February, next ensuing, in one news-
paper in the English language printed and of general circulation in the
county and one newspaper of the German language, if there is such news-
paper printed, published and of general circulation therein.”

It is obvious that the question you propound could only arise in the county
wherein a newspaper of the German language is printed, published and of general
circulation, otherwise, publication would be required only in one newspaper.

Section 5706 which specifies the amounts to be paid for advertising delinquent
lands is as follows:

“The publishers of newspapers, for advertising delinquent and for-
feited list of the several counties, and the notice of sale shall be entitled to
receive a sum not exceeding the following rates: for the notice of sale,
ten dollars; for designating the several school districts, townships, villages
and cities, and the several wards in a city, fifty cents each; and for each
tract of land, city or town lot, or part of lot, contained in each of such
lists, thirty cents. A greater sum than one-half of the taxes and penalties,
due on any {ract, lot or part of lot shall not be allowed for advertising such
tract, lot or part of lot. Such property shall not be published in a list, as
delinquent, if the taxes and penalty thereon had been paid on or before
the twentieth day of December.”

The object of the advertisement and sale of delinquent lands is to collect into
the county treasury the taxes due thereon.

By the provisions of section 5706, it is plain that no newspaper is to be paid
more than thirty cents for advertising any one tract, lot or part of lot. I take it
that it is not the intention of the legislature to cause to be expended in advertising
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delinquent lands, all the taxes and penalties thereon, thus leaving no part of said
taxes to be paid into the county treasury, for such a policy would defeat the very
purpose for which the law regulating the advertising and sale of delinquent lands
was enacted.

That part of section 5706 to which you refer, is intended as a limitation upon
the amounts which may be expended in advertising delinquent lands and I am of
the opinion that it would be construed to mean that the total amount paid for
advertising any tract, lot or part of lot, shall not exceed one-half of the taxes and
penalties thereon.

Very truly yours,
TimorHY S. HOGAN,
Attorney General.

421.

JUSTICE OF THE PEACE FEES—TREASURER OF CLEVELAND MAY
RETAIN TEN PER CENT. OF FEES RECEIVED FROM JUSTICES OF
OF THE PEACE AS HIS COMPENSATION FOR HANDLING SAME.

The treasurer of the city of Cleveland, under section 1752, is entitled to retain
ten per cent. of fees received from each justice of the peace tn the city, as his com-
pensation for handling same. Such treasurer is not entitled to such per cent. on
delinquent fees collected through county officers.

Corumsus, O=HIo, July 24, 1913.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN ;:—Under date of May 16, 1913, you requested my opinion as
follows:

“May the treasurer of the city of Cleveland, Ohio, legally retain the
ten per cent. allowed under section 1752 of the General Code, or must he
pay some into the treasury of said city as a fee ‘pertaining to his office?’

“Is said treasurer entitled to retain the percentage on such delinquent
justices’ fees when collected through the county offices?”

Section 1752, General Code, provides as follows:

“Each justice of the peace mentioned in the preceding section shall
collected all fees of his office as provided by law and make return and
payment thereof to the city treasurer, quarterly, beginning on the first
Saturday of each year. At the same time he shall make return to the city
treasurer of all fees due and uncollected. Within five days after the ex-
piration of his term of office, such justice shall make under oath, an
itemized statement to the city treasurer of fees uncollected by him, and the
treasurer shall collect them, retain ten per cent. of the amount collected
as his compensation therefor, and account for the balance as other funds of
the city coming into his hands as treasurer.”

Section 4214 provides:

“Except as otherwise provided in this title, council, by ordinance or
resolution, shall determine the number of officers, clerks and employes in
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each department of the city government, and shall fix by ordinance or
resolution their respective salaries and compensation.”

Section 4213, General Code, provides as follows:

“The salary of any officer, clerk or employe shall not be increased
or diminished during the term for which he was elected or appointed,
and, except as otherwise provided in this title, all fees pertaining to any
office shall be paid into the city treasury.”

The two sections last noted were originally a part of section 126, Municipal
Code, 1902 (96 O. L. 20, 61). Said section as enacted provided:

“Council shall fix the salaries of all officers * * * and, except as other-
wise provided in this act, all fees pertaining to any office shall be paid
into the city treasury.”

Section 231 of the Municipal Code of 1902 (96 O. L. 106) provided:

“This act shall supersede all acts and parts of acts, not herein ex-
pressly repealed, which are in consistent herewith.”

Section 1752 is a part of an act originally passed in 1836 (83 O. L. 168), making
certain provisions as to justices of the peace in the city of Cleveland.

Giving effect to the language of section 4213, it is certain there is no provision
anywhere in the “title” of which section 4213 is a part allowing a city treasurer
to retain for himself fees or commissions on moneys collected by him as such
and if the ten per cent. fee on moneys collected by the treasurer of the city of
Cleveland under the provisions of section 1752 is to be construed as a fee per-
taining to his office under section 4213, it may follow that section 1752 in so far
as it authorizes such city treasurer to retain ten per cent. of the money collected
by him under its provisions, must give way to the later statute, and all money so
collected by him is to be paid into the treasury of the city.

“City of Cambridge vs. Smallwood, 6 C. C. (N. S.) 230, 232.
“Smallwood vs. City of Cambridge, 75 O. S. 339.”

In the case of Portsmouth vs. Milstead, 28 C. C. 384 [8 C. C. (N. S.)) 1i4].
The court held:

“The provision of 96 O. L. 61, section 126 requiring ‘that all fees
pertaining to any office shall be paid into the city treasury’ has reference
to municipal fees solely, or such fees as may be fixed by municipal
authority.”

If the syllabus ahbove quoted correctly states the scope and effect of said
section 126, Municipal Code (section 4213, G. C.), it follows that this section in
nowise limits the operation and effect of section 1752, for the reason that the
allowance to the treasurer of the city of Cleveland for making collections under
its provisions is not fixed by municipal authority, but by the terms of the statute
itself. The case of Portsmouth vs. Milstead, was one in which the city sought to
recover of its mayor fees or costs in state cases taxed in his name and by him col-
lected and retained; and the 