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OPINIOl'<S OF THE ATTORNEY GENERAL FR01'\ JANUARY I, 1913, TO 
JANUARY I, 1914 

(To the Governor) 
8. 

GOVERXOH.-POWER TO E:\IPLOY PRIVATE COUXSEL WHEX AT
TOR:\"EY GEXERAL ADVISES AGAI:\"ST HIS R!GliT TO PREVAIL 1:\" 
AX ACTIOX. 

~Vhcn the attonzey general, having ad·uised the governor of his of'lll/OII 
agaillsl the rigl!t of said officer in an action brought agai11sl him, it becomes im
Possible for the attomcy general to act as his cou!lscl ill such case. The [IOV<'rllor 
may employ private cow_1sel a11d may couzPclzsate the latter out of the contingellt 
fund provided for the governor's office. 

CoLU.MIJGS, Omo, January 7, 1913. 

1-Io:-.. Jcnso:-. HARMON, Gover11or of Ohio, Columbus, Ohio. 

DEAR GovERNOR HARMON:-You inquire of me verbally as to whether you arc 
warranted, under the law, in paying Judge Okey his fee as attorney for you as 
governor in the case of the State, ex rei., Charles E. Chittenden vs. Ju<bon llar
mon, Governor, in the supreme court, out of the appropriation for "contingent 
expenses for the executive department," the facts in reference to the employment 
being as follows: 

Upon the Institution of the suit I called upon you to add:;e that inasmuch 
as I was of opinion that the relator in the case was entitled to the relief prayed 
for in the petition, and inaomuch as I had given an opinion to th:::t cfiect pre
viously to yourself as governor, I could not with propriecy, eithn to my,elf or 
in fairness to you, or to the court, act as your counsel, ami, therefore, 3l1ggcstccl 
that it would be proper for you to employ counsel to represent the ddemlant; 
payment to be made either out of your contingent fund or to be made by this 
department; said payment to be made from the former source if the law war
ranted it. 

Section 3 of the appropriation act, to be found in Vol. 102 0. L., page 412, 
provides as follows: 

"1'\ o bills for clerk hire, for furniture or carpets, or for newspapers 
shall he paid out of appropriation for contingent expenses; no hills for 
furniture or carpets shall he paid out of the appropriations made for 
current expenses of benevolent, penal or educational institutions." 

This selms to he the only limitation in reference to the appropriation hills. 
On Decemher 4, 1912, in an opinion to Hon. Charles C. \\'eyhrccht, adjutant 

general of Ohio, this department held that where the attorney gt·neral could not 
act on behalf of any department in a case wherein such c!epartment was cntitlul 
to have counsel, it was lawful for such department to employ counsel and com 
pensate him out of appropriate fund. In the case referred to, the attorney gen· 
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era! was designated by both parties to the controversy as an arbitrator, and being 
such arbitrator it was my opinion that I could not even assign counsel to represent 
General Weybrecht, much less compensate him. 

Xo authority, I believe, is necessary to disclose the soundness of the proposi
tion that where the legal department in either the state or county cannot properly 
act, the party for which he cannot properly act is entitled to employ counsel. 

In the matter at hand it was eminently proper for you to refuse the com
mtsston. Such was your own judgment, and in that this department fully con
curred. In causing the question to be submitted to the court you were performing 
your duty legally, and as the chief executive of this state. In my judgment there 
is no doubt whatever of your right to compensate Judge Okey out of your con
tingent fund. 

39. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

GOVERNOR-POWER TO REJ\10VE MAYOR FOR MISCONDUCT
WHAT CONSTITUTES MISCONDUCT. 

Under section 4268, General Code, in accordance with the proceedings therein 
provided, the governor may remove a mayor for misconduct in office. Such mis
conduct, however, must be "pari materia" u:ith the causes of removal, sj>acified in 
said section, to wit: "Bribery, gross neglect of duty, gross immorality, or habitual 
drunllenness," within the comprehension of this statute. 

A mayor, who is charged with using profane language toward a street com
missioner; attempting to remove said commissioner without right or authority; 
ruling out of order the motion of council to strike the suspension qf said commis
sioner from the minutes; refusing to put before council the motion of appeal from 
such ntling; employing threats of intimidation toward one of the members of 
council, arising out of his dispute with said commissioner, can1zot be considered 
to be guilty of such misconduct as would justify proceedings under this statute. 

CoLUMBUS, OHIO, January 23, 1913. 

HoN. ]AMES l\L Cox, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR Cox :-Your letter, transmitting papers, charges and spe
cifications filed against John \V. Stiger as mayor of the village of Bradner, Ohio, 
by one John H. Denny, is at hand and has been considered. 

Six specifications are made as follows : 

"1. Gross immorality in speaking of :\Ir. Denny, as marshal and street 
commissioner, and saying to him, 'You arc a damn cur-l did not think 
he (meaning Denny) was such a damn cur and coward.' 

"2. l\1isconduct in office in attempting to remove said Denny from 
the office of street commissioner without any right or authority to do so. 

"3. In ruling that a certain motion made before the council to strike 
the suspension of Denny from the minutes as being out of order. 

"4. Using certain language to the council which is not characterized 
as being misconduct or immorality. 

"5. Refusal of the mayor while presiding over the council to put to 
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the council a motion of an appeal from his ruling that a certain motion 
was out of order and in refusing to allow said council to vote on such 
appeal. 

"6. Misconduct in office and gross neglect of duty in certain remarks 
to the effect that he would have nothing to do with Denny as marshal; 
that he would file additional charges; that he sought to intimidate the coun
cil by threatening one of the members that he would see that he would not 
be president for the ensuing year, etc." 

3 

The complaint and specifications appear to be signed by only one person, to 
wit, John H. Denny through his counsel, Benjamin F. James. Accompanying the 
specifications are exhibits, the same being a transcript of the minutes of the meet
ing of the council of the village of Bradner. 

Assuming as true all that is charged in the complaint or contained in the spe
cifications or that which appears in the minutes of the council, the acts complained 
of relate substantially and solely to ::\Ir. Denny the marshal. This appears partic
ularly true in the transcript of the minutes of the meeting of council. The mayor 
appears, in respect to the minutes of co.uncil, to have properly performed his duty 
in all respects except as claimed in relation to Mr. Denny and perhaps in rela
tion to the council as respects the said Denny. It appears that the complaint was 
based on the proposition that the marshal would not make an arrest of certain 
persons charged with violating the liquor laws of the state. There is nothing to 
show but that the mayor was attempting to do his duty, whether his methods were 
legal or otherwise. 

Section 4268 of the General Code, in respect to the removal of mayor by the 
governor is as follows: 

"In case of misconduct in office, bribery, any gross neglect of duty, 
gross immorality, or habitual drunkenness of any mayor, upon notice and 
after affordinJ such mayor a full and fair opportunity to be heard in his 
defense, the governor of the state shall remove him from office. The pro
ceedings for his removal shall be commenced by the governor putting on 
file in his office a written statement of the alleged causes for the mayor's 
removal, and he shall cause a copy of such statement to be served upon 
the mayor not less than ten days before the hearing of the matter. Pend
ing such investigation by the governor, he may suspend the mayor for a 
period of thirty days." 

":\lisconduct in office means misconduct in an official capacity; and not 
a personal misconduct during the term in which the officer is in office." 
-Graham vs. Stein, 18 0. C. C. 770. 

"It is misconduct in office for an officer knowingly to disobey and 
violate a statute imposing a duty upon him, from a spirit of willful and 
improper opposition to the law, although he may derive no benefit what
soever from such misconduct."-State vs. Blair, 50 Bull. 11. 

"If an officer has committed a criminal offense for which he may be 
indicted and punished, but such offense does not involve his official con
duct, such officer should not be removed until he has been indicted, tried 
and convicted of such criminal offense."-State vs. Chapmau, 11 0. 430. 

"Misconduct includes wantonness and violations of the law."-Siatc 
ex rcl. vs. Roll, 7 W. L. J. 121. 

To my mind the only possible head under which the specifications could be 
claimed to come is that of "misconduct in office," because, clearly, there is nothing 
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in the charges coming under the head of "bribery," gross neglect of duty," "gross 
immorality" or "habitual drunkenness." 

Xow, do the charges, even if true, show misconduct in office? The charges 
rather disclose on their face a dispute between the mayor on the one hand and 
the marshal on the other. True, the council exonerated the marshal. This does 
not preclude the idea that the mayor may have had an honest conviction that he 
was right, and for that matter, the mayor may have been right, although in 
personally abusing the marshal he was unquestionably in error, if the charges be 
true, and such conduct, if continued, would, in my judgment, afford good grou•1d 
for the charge "misconduct in office." 

The removal of an officer is a matter of considerable seriousness. This is 
disclosed by the character of the causes which are grounds for removal. 1\Iis
conduct in office in relation to its seriousness must be considered in pari materia 
with bribery, a word of great heinousness; gross neglect of duty, a term of serious 
import; gross immorality, a phrase denoting immorality of the most unpardonable 
kind, and habitual drunkenness, giving the idea of continuation of an offense. So 
that misconduct in office is usually such misconduct as arouses a feeling of in
dignation at the hands of the public. In .my judgment, as a matter of law, con
siderable weight is to be attached to the fact that there is no evidence that the 
general public about Bradner have made any complaint of the conduct of the 
mayor. If they did, it would not be conclusive, but its absence here is noticeable. 
The complaint is filed by the one person affected. The council itself has not com
plained. The fact that the mayor put all the motions and questions arising before 
council, except those in relation to the marshal, is suggestive. The mayor was 
doubtless right in the matter of parliamentary law in declining to entertain a 
motion to strike from the minutes the action in reference to the suspension of 
the street commissioner; but right or wrong, the fact is not of sufficient moment 
to move the governor to action. 

On the whole, as a matter of law, I do not believe you are called upon at 
the present time to put on file in your office the written statement of Mr. Denny. 
I would suggest, however, that you retain the same and wait to see whether or not 
there is any repetition of the things complained of. 

Respectfully submitted, 
TIMOTHY S. HoGAN, 

Attorney General. 
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86. 

STATE TAX CO:\D.IISSIOX-APPOIXT:\lEXT OF :\IDIDERS BY GOVER
XOR-XECESSITY FOR COXFIR:\IATJOX BY SEXATE. 

Section 5445, General Code, provides for the appointment of three tax commis
sioners, the terms of whom terminate respectivel:y 011 tlze second .1louda:y of Feb
ruary, 1911, 1912 and 1913; and tmde;· this statute, iu Februar:y, 1911, and amwal!y 
thereafter there shall be appointed one commissioner for a term of three }'Cars 
from the second Mouday in February of such year. The statute .also provides that 
no appointee shall be qualified to act until after his appointment has been coil
firmed by the senate, unless appointed during recess or adjoz!nzment. 

The language providing for confirmation by the senate must be construed to 
demand a similar procedure as that set out by section 12, General Code, providiug 
for confirmation of appointments made in time of session and in time of adjounz
ment of the senate. 

Section 1475-1, General Code, is a later statute and provides that after Februar:y, 
1913, the tax commissioners shall be appointed bicmzially for a term of si.-r years 
from the time of appointment. This latter statute must be COizstrued to amend 
section 5445, General Code, only insofar as its terms are incousistent with the for
mer statute. The provisions of the former statute, therefore, as to appointment 
confirmation must still be allowed to control. 

CoLUMnus, OHIO, February 6, 1913. 

HoN. }AMES M. Cox, Governor of Ohio, Columbus, Ohio. 

DEAR SIR:-You have verbally requested my opinion as to whether or not 
appointments of members of the state tax commission of Ohio by the governor 
require the confirmation of the senate. 

The state tax commission was created by an act passed :\Tay 10, 1910, and said 
act was given the Code numbers from 5445 to 5542-24, inclusive. section 1 of sairl 
act being given thC' Code number, section 5445. 

In an act passed May 31, 1911, and approved June 2, 1911, sections 5446 to 
5542-8, inclusive and sections 5542-10 to 5542-24, inclusive, were repealed, leaving, 
however, in force and effect section 5445, being section 1 of the act of :\lay 10, 1910. 

The first section of the act of May 31, 1911, which was given the Code number 
1465-1, modified the first section of the act of l\Iay 10, 1910, which as before stated 
bears the Code number 5445. 

Section 5445 of the General Code, being section 1 of the act of ~lay 10, 1910, 
and which was not repealed hy the act of l\Iay 31, 1911, reads as follows: 

"A tax commission is hereby created, to he known as the tax com
mission of Ohio, to he composed of three commissioners, electors of the 
state, not more than two of whom at any time shall he of the same polit
ical party. On or before July 1, 1910, the governor shall appoint such 
commissioners as follows: The term of one of snch appointee, who shall 
belong to the same political party as one of the other members appointee! 
on such commission, if there be two appointees from the same political 
party, shall terminate on the second :\Ionrlay of February, 1911; the term 
of the second such appointee shall terminate on the second :\Ionrlay of 
February, 1912; the term of the third such appointee ~hall terminate on 
the second :\Ionday of February, 1913. In February, 1911, aurl annually 
thereafter, in the month of February, there shall he appointe<l in the same 
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manner, one commtsstoner for the term of three years, from the second 
Monday of February of such year. Each commissioner so appointed shall 
hold his office until a successor is appointed and qualified. Any vacancy 
on the commission shall be filled by appointment of the governor for the 
unexpired term. No appointee shall be qualified to act until after his ap
pointment has been confirmed by the senate, unless appointed during re
cess or adjournment of senate." 

Section 1465-1, General Code, reads as follows: 

"Between the first day and the second Monday of February, 1913, 
and biennally thereafter, the governor shall appoint one member of the tax 
commission of Ohio for the term of six years from the second Monday 
of February of such year." 

An examination of section 5445, supra, discloses that it is the section which 
creates the tax commission of Ohio in the first sentence thereof. Thereafter 
it is stipulated when the three commissioners shall be appointed and the term for 
which they shall be appointed. It is then provided that: "In February, 1911, 
and annually thereafter, in the month of February, there shall be appointed in the 
same manner, one commissioner for the term of three years, from the second 
Monday of February of such year." 

Section 1465-1, supra, modified the above quoted language and provides that 
from February, 1913, the terms of the commissioners to be appointed thereafter 
shall be six years. 

Section 1465-1 did not repeal by implication section 5445 as the said two sec
tions can easily be read together and are, therefore, not in conflict with each other. 
It is a well known principle of law that repeals by implication are not favored, 
and that when two sections can be reconciled both sections shall stand. I, there
fore, conclude that section 5445, General Code, is in full force and effect, ex
cept as modified by section 1465-1, which modification takes place in February, 1913. 

Section 5445, General Code, provides : 
First. That the commissioner appointed shall hold his office until his suc

cessor is appointed and qualified. 
Second. That any vacancy shall be filled by appointment of the governor for 

the unexpired term, and then stipulates the following: 

"No appointee shall be qualified to act until after his appointment 
has been confirmed by the senate, unless appointed during recess or ad
journment of senate." 

There are two classes of appointments that are made by the governor. One is 
the appointments that are made by him absolutely, and the second are those appoint
ments which are made by him with the advice and consent of the senate. 

The language of section 5445 that no appointee shall be qualified to act until 
after his appointment has been confirmed by the senate convinces me that such 
appointments are made in the same way as are those appointments which are 
stipulated in so many words to be made with the advice and consent of the senate. 

Section 12 of the General Code provides as follows: 

"\Vhen a vacancy in an office filled by appointment of the governor, 
with the advice and consent of the senate, occurs by expiration of term 
or otherwise during a session of the senate, the governor shall appoint 
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a person to fill such vacancy and forthwith report such appointment to 
the senate. If such vacancy occurs when the senate is not in session, and 
no appointment has been made and confirmed in anticipation of such 
vacancy, the governor shall fill the vacancy and report the appointment 
to the next session of the senate, and, -if the senate advise and consent 
thereto, such appointee shall hold the office for the full term, otherwise a 
new appointment shall be made." 

7 

Since in my judgment the provisions of section 5445, General Code, in refer
ence to the appointment by the governor are of the same effect as if it were 
clearly provided that the appointment should be made "with the advice and con· 
sent of the senate" I am of the opinion that an interim appointment made by the 
governor must fall within the provisions of section 12, General Code, above quoted, 
and that if the vacancy occurs when the senate is not in session and no appoint
ment has been made and confirmed in anticipation of such vacancy the governor 
shall fill the vacancy and report the appointment to the next session of the senate, 
and if the senate advise and consent thereto such appointee shall hold the office 
for the full term, otherwise a new appointment shall be made. 

98. 

Very truly yours, 
TIMOTHY S. HoG,\N, 

Attoruey Geueral. 

PROBATE JUDGE-TERM OF OFFTCE FOUR YEARS-APPOINTl\IENT 
BY GOVERNOR TO FILL VACAXCY WHEN JUDGE-ELECT FAILS TO 
QUALIFY BY REASON OF VIOLATION OF CORRUPT PRACTICES 
ACT. 

The courts of tlris state, having decided that the term of au office which has 
been fixed by the COilstitution, may not be decreased or dimi11ished by the legislature, 
and since the term of a probate judge has been so fixed at four :;ears, such officer 
ca11110t remain in office after the expiration of four }'Cars from the date of his taking 
office. FVhcn, therefore, a person elected to such office is refused a certificate of 
elcctioll, because of a violation of the corrupt practices act, under section 27, 
article 2, of the co11stitution, which provides that the filli11g of a vacancy, not other
·wisc provided for by the co11stitutioll, shall be accomplished as directed by law, and 
wzder section 142, Ge11eral Code, which provides that when the office of a probate 
judge becomes vacant, by reason of tl1e expiration of term of the i11cumbent, and the 
failure to provide therefor at the preceding electiou, such vacancy shall be filled by ap
poilltmcllt by the governor. 

The governor may appoillt a persoll to fill the position of such probate judge, 
which appointee shall hold office wztil a successor is propertl}' elected for the wz
c:rpired term at the first ge11eral electio11 for the office which is, ·vaca11t, that occurs 
more than thirty days after such appoiutmellt, as is provided by section 142, Ge11eral 
Code. 

CoLt:l\WUS, OHio, February 25, 1913. 

Hox. J.UIES :\I. Cox, Govcr11or of Ohio, Columbus, Ohio. 

:\lv DEAR GovERXOR :-l have your favor of February 22m!, wherein you re
quest my opinion as to whether or not there is a vacancy in the office of probate 
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JUdge in Jefferson county, Ohio, and if there is such a vacancy, how the same shall 
be filled. In reply thereto I beg to advise that under article 17, section 2 of the con
stitution of Ohio, the term of the judges of the probate court is fixed at four years. 
Section 1580 of the General Code of Ohio provides: 

"Quadrennially, one probate judge shall be elected in each county, 
who shall hold his office for a term of four years, commencing on the 
ninth clay of February next following his election." 

The term of the outgoing probate judge commenced on the ninth clay of 
February, 1909. The first question to be determined: When did his term expire, 
and should he hold office until his successor is elected and qualified? This question 
is disposed of by the case of the State ex rei. Attorney General vs. Brewster, 44 0. 
S., 589, the syllabus whereof is as follows: 

"1. \Vhere the term of an office is fixed and limited by the constitu
tion, there is no power in the general assembly to extend the term or 
tenure of such office beyond the time so limited." 

So that it appears that the time of the last incumbent expired on the ninth 
day of February, 1913, and that such incumbent had no right de jure to hold over 
until his successor was elected and qualified. 

The next question that arises is, how is the vacancy to be filled? Section 13 of 
article IV of the constitution of Ohio provides: 

"In case the office of any judge shall become vacant before the 
expiration of the regular term for which he was elected, the vacancy, shall 
be filled by appointment by the governor, until a ·successor is elected and 
qualified; and such successor shall be elected for the unexpired term, at the 
first annual election that occurs more than thirty clays after the vacancy 
shall have happened." 

This section does not apply because the office of no judge had become vacant 
before the expiration of the regular term for which he was elected. 

Section 27 of article II provides as follows: 

"The election and appointment of all officers, and the filling of ·all 
vacancies, not otherwise provided for by this co11stitution, or tlze constitu
tion of the United Stales, shall be made in suclz utanner as may be directed 
by law; * * *" 

There being no method provided by the constitution for filling a vacancy in the 
office of probate judge, the last quoted section, to wit, section 27, unquestionably 
applies, and we are then to ascertain whether the method of filling the vacancy 
in ques.tion is directed by law. 

Section 27 of article 2 provides as follows: 

"If the office of a judge becomes vacant by reason of the expiration of 
the term of the incumbent, and a failure to provide therefor at the pre
ceding election, such vacancy shall be filled hy appointment by the governor. 
This person so appointed shall.hold the office until a successor is elected 
and qualified. Such successor shall be elected for the unexpired term at 
the first general election for the office which is vacant that occurs more 
than thirty days after such appointment." 
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Now, the Jefferson county case presents the case of the office of a judge 
becoming vacant by reason of the expiration of the term of the incumbent, and the 
only question left is, "\Vas there a failure to provide therefor at the preceding 
election?" At the election held in Xovember, 1912, there was various candidates 
for the office of probate judge in Jefferson county, Ohio. John G. Belknap appears 
to have received the required number of votes entitling him to proper certificate 
from the board of deputy state supervisors of election~. hut the latter hoard, acting 
upon the advice of their superior officer and this department, declined, and still 
declines, to issue his certificate of election, for the reason that, as claimed, the said 
John G. Belknap failed to file a true statement of his expense account with the 
election board as provided by the Kimble corrupt practices act. Xow, the said 
John G. Belknap, being without such certificate of election, is not entitled to assume 
the duties of the office as required by section 138 of the General Code, which is as 
follows: 

"A judge of a court of record, state officer, county officer, militia officer 
and justice of the peace, shall be ineligible to perform any duty pertaining to 
his office, until he presents to the proper officer or authority a legal certificate 
of his election or appointment, and receives from the governor a commission 
to fill such office." 

Section 140 of the General Code provides: 

"When the result of the election of any such officer is officially known 
to the deputy state supervisors of elections of the proper county, and 
upon payment to them of the fee prescribed in the preceding section, 
they shall immediately forward by mail to the secretary of state a cer
tificate of such officer together with the fee so paid. * * *" 

Mr. Belknap, probate judge-elect, is without the last mentioned certificate, and is 
without the commission from the governor. 

The question now presents itself whether in view of the fact that the people of 
Jefferson county elected a man to the office of probate judge who is ineligible to per
form any of the duties pertaining to his office hy reason of the absence of the legal 
certificate of his election or appointment and the ah~cnce of his commission, there 
has been a failure to provide at the preceding election for a successor to the 
incumbent whose term expired. \Vhat would he the result if a man had been elected 
to the office of probate judg-e and died prior to the ninth day of February, 1913, 
would there have been a failure to provide at the preceding election? I think 
that in contemplation of the spirit of ~ection 142 of the General Code there would. 
Or, if an alien had been elected there \\'ould have been a legal failure to provide, 
and to my mind the same result follows when one is elected who is ineligible for 
any purpose. Such person is, in contemplation of law, not entitled to office. In 
other words there was a failure to elect a man legally entitled to the office. The 
essence of the section in question is the authority conferred upon the governor to 
fill a vacancy in the office of the judge hy reason of the expiration of the term 
of the incumbent. 

:\!y opinion, in conclusion, is that there is a vacancy at the pregcnt time in tht' 
office of the probate judge of Jefferson county, Ohio, and that it is the duty of the 
governor to fill such vacancy by appointment, such appointment to last until a successrH 
is elected and qualified. Under the statutes "such successor shall be elected for the 
unexpired term at the first general election for the office which is vacant that 
occurs more than thirty days after such appointment." 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Geueral. 
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99. 

NATIONAL GUARD-GOVERXOR 1IAY ORGAXIZE TO l\IAKE IT COR
RESPOXD WITH UXITED STATES ARl\IY SO FAR AS PRACTICABLE. 

Under sections 5190 and 5191, General Code, the govenzor ma:y change the 
tactical organi:::ation of the national guard or a part thereof from time to time to 
make it correspond with that prescribed for the regular and volunteer armies of 
the United States. lVhen, however, the numbers of the national guard are insuj
ficie.nt to constitute a division, as the same exists in the United States armies, the 
govenzor can o11l:y pr.ovide for its orgaui:::ation insofar as it is practicable to mah: 
it similar to that of the United States. 

CoLUMllUS, OHIO, February 26, 1913. 

HoN. ]AMES l\1. Cox, Governor of Ohio, Columbus, Ohio. 

MY DEAR SIR :-You have verbally requested my construction of sections 5190 
and 5191 of the General Code of Ohio, in their application to the following state 
of facts: 

The national guard of Ohio as at present organized consists of two brigades of 
infantry, four troops of cavalry, three batteries of light artillery, one battalion of 
engineers, one battalion of signal corps, two field hospitals, and two ambulance 
corps. These units, as I understand it, fall far short of the number necessary to 
constitute a division as provided for in the organization of the United States army, 
a division consisting of the following: three brigades of infantry, two regiments of 
cavalry, two regiments of light artillery, one battalion of engineers, one battalion of 
signal corps, four field hospitals and four ambulance companies. It will be thus 
seen that the Ohio organization only comes up to· the requirement for a 'eli vision 
in two particulars, namely: the battallion of engineers and the· battalion of signal 
corps, and, as stated before, falls far short of the necessary number of units to 
compose a division. 

Sections 5190 and 5191 of the General Code provide as follows: 

"The national guard shall be organized in a like manner as is pre
scribed for the regular and volunteer armies of the United States. The 
governor may change the tactical organization of the national guard or a 
part thereof from time to time to make it correspond with that prescribed 
for the regular and volunteer armies of the United States. In time of 
peace the governor shall fix the maximum strength of organizations within 
the minimum and maximum limits prescribed by the president of the United 
States. (Section 5190.) 

"When practicable the governor shall organize the national guard into 
a division, brigades, regiments and battalions with such staff officers and 
non-commissioned staff officers as may 1Je necessary for each of the several 
commands. (Section 5191.)" 

Under the above quoted sections, it seems to me the question of the organization 
and reorganization of the national guard is a matter to be determined by you as com
mander-in-chief; the only limitation upon your complete authority as to this being 
that it shall be organized in like manner as is prescribed for the regular and volun
teer armies of the United States, and that you may change the tactical organiza
tion from time to time to make it correspond with that prescribed for the United 
States regular and volunteer armies. These two sections must be taken together, 
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and when practicable, under section 5191, the organization should be into a division, 
brigades, regiments, etc.; but it seems clear that if it is not practicable, that is, if in 
the national guard as now constituted there are not enough units to constitute a 
division, it would not only be impracticable but would be impossible for you, or 
anyone else, to create what does not exist. 

Therefore, under said section 5191, it is my opinion that it is your power and 
you have the duty, in providing for the organization of the national guard, to do so 
in whatever manner may be practicable and efficient with regard to the number of 
units in existence. In short, if there are enough units to constitute one or more 
effective brigades, with a complete brigade organization, under said sections, you 
would have full power to provide for such organization; and in the future, if the 
national guard were increased to a point where the organization of a division were 
possible, then, it could be so organized by and order from you. 

610. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE MONEY RECEIVED FROM THE TREASURER OF THE NATIONAL 
HOME FOR DISABLED VOLUNTEER SOLDIERS IS TO BE PAID IN 
TO THE GENERAL REVENUE FUND OF THE STATE. 

Where the governor has received from the treasurer of the 11ational home for 
disabled volunteer soldiers the sum of $28,400.00, being the amount due the state 
on account of aid to state or territorial homes, the treasurer of state is authori::;ed 
to receive such money from the governor 011 the pay in warrant of the auditor of 
state and to credit the same to the general revenue fund of the state. 

CoLUMBUS, OHIO, November 8, 1913. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Olzio. 

DEAR SIR:-The treasurer of state has handed to me a letter addressed to 
you by Major :Moses Harris, general treasurer of the national home for disabled 
volunteer soldiers, apparently accompanying a check on the treasury of the United 
States to your order as governor for $28,400.00, "being amount found due the 
state of Ohio on account of aid to state or territorial homes, for the quarter end
ing September 30, 1913." The letter is dated October 28, 1913. 

The treasurer of state informs me that the check has been tendered by you to 
him, and that he is in doubt as to his authority to accept it. 

The members of the board of administration inform me that they have relied 
upon the use of this money for the maintenance of the Ohio soldiers' and sailors' 
home at Sandusky and that unless it can be used the board will be at a loss as 
to how to manage the finances of that institution. 

The question is suggested as to whether or not if the money is to be paid 
into the treasury of the state it can be drawn upon by the board of administration 
in the absence of an appropriation, the legislature having failed to pass any appro· 
priation which would make this money so available. 

I am informed also that in the past the invariable custom has been for the 
governor to receive the checks due the state from the federal appropriation :md 
to cover them into the state treasury, and have the legislature make annual ap-
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propriations thereof. So that the question would not have arisen at this time 
but for the failure of the legislature to make the necessary appropriation. 

The money comes to the state or to its officers by virtue of an appropriation· 
made by congress for this purpose. A typical current appropriation of this kind 
is found in 35 Statutes at Large, 1012, being that made by the 60th congress at 
its second session in 1908. It is as follows: 

"State or territorial homes for disabled soldiers and sailors: For con
tinuing aid to state or territorial homes for the support of disabled vol
unteer soldiers, in conformity with the act approved August twenty-seventh, 
eighteen hundred and eighty-eight, including all classes of soldiers admis
sible to the national home for disabled volunteer soldiers, one million one 
hundred and fifty thousand dollars: Pr.ovided, That no part of this appro
pnatwn shall be apportioned to any. state or territorial home that main
tains a bar or canteen where intoxicating liquors are sold: Provided 
further, That for any sum or sums collected in any manner from inmates 
of such state or territorial homes to be used for the support of said homes 
a like amount shall be deducted from the aiel herein provided for, but this 
proviso shall not apply to any state or territorial home into which the 
wives or widows of soldiers are admitted and maintained." 

The act referred to is found in 25 Statutes At Large, 450, and 111 full ts as 
follows: 

"Be it enacted by the senate and house of representatives of the United 
States of America in congress assembled, That all states or territories 
which have established, or which shall hereafter establish, state homes for 
disabled soldiers and sailors of the United States who served in the war 
of the rebellion, or in any previous war, who are clisablecl by age, disease 
or otherwise, and by reason of such disability are incapable of earning a 
living, provided such disability was not incurred in service against the 
United States, shall be paid for every such disabled soldier or sailor who 
may be admitted and cared for in such home at the rate of one hundred 
dollars per annum. The number of such persons for whose care any 
state or territory shall receive the said payment under this act shall be 
ascertained by the board of managers of the national home for disabled 
volunteer soldiers, under such regulations as it may prescribe, but the said 
state or territorial homes shall be exclusively under the control of the 
respective state or territorial authorities, and the board of managers shall 
not have nor assume any management or control of said state or territorial 
homes. The board of managers of the national home shall, however, 
have power to have the said state or territorial homes inspected at such 
times as it may consider necessary, and shall report the result of such in
spections to congress in its annual report. 

"Sec. 2. That the sum of two hundred and fifty thousand dollars, 
or so much thereof as may be necessary, is hereby appropriated out of 
any money in the treasury not otherwise appropriated, to carry out the 
provisions of this act, and payments to the state or territories under it 
shall be made quarterly by the said board of managers for the national 
home for clisablecl volunteers to the officers of the respective states or ter
ritories entitled, duly authorized to receive such payments, and shall be 
accounted for as of the appropriations for the support of the national 
home for disabled volunteer soldiers. 

"Approved August 27, 1888." 
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The intent of congress is clear. The appropriation is for the purpose of pay
ing the state so much for each soldier; it is not directly in aid of any particular 
institution maintained by the state, and so far as the act of congress is con
cerned the state is at liberty to do what it pleases with the very moneys which 
arc paid over to the state in pursuance of this act. 

From this it follows that this is not a trust fund, but it is a general rev
enue of the state. That being the case, and your authority as governor to receive 
the money on behalf of the state, as required by the act, being assumed, it would 
be, and is your duty under section 24 of the General Code of Ohio immediately 
to pay it into the state treasury, where, under section 270 of the General Code, 
it is to be credited to the general revenue func.f. 

I am, therefore, of the opinion that the treasurer of state is authorized to 
receive from you, on the warrant of the auditor of state, the money represented 
by the check referred to in the letter handed to me, and to credit the same to the 
general revenue fund of the state. 

Article II, section 22 of the constitution of Ohio, provides that: 

"No money shall be drawn from the treasury, except in pursuance of 
a specific appropriation, made by law; and no appropriation shall be made 
for a longer period than two years." 

Even if the money in question were a special or trust fund, I believe this 
section would apply to and govern its disbursement, once it were legally in the 
state treasury. Being a part of the general revenue fund, however, there can be 
no question as to the application of the section of the constitution just quoted. 

From the time when the state first received such moneys they have been 
treated in the manner already outlined, being paid into the state treasury and dis
bursed therefrom only on appropriations. Such a long continued legislative inter
pretation of the constitution and of its own duties and those of the executive 
departments haviug to do with the internal management of this fund, could not 
lightly be disturbed even if the question were doubtful. Inasmuch, however, as 
the question is devoid of any element of doubt, I am of the opinion that the money 
represented by the check to which the letter refers, when paid into the state treas
ury may not lawfully be withdrawn therefrom, save in pursuance of an appro
priation made by the general assembly. 

Yours very truly, 
TIMOTHY S. HoG.\N, 

Attorney Gellcrul. 
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338. 
(To the Ueutenanf Governor) 

REPAIRING OF SCHOOL BUILDING DAMAGED BY FLOODS-DA~r
AGE, QUESTION OF FACT-S}JYDER ACT-REPAIR AFTER COX
DEMNATION BY CHIEF INSPECTOR OF WORKSHOPS AKD FAC
TORIES. 

When a school building fit for occupancy prior to the flood has been dam
aged by the flood as to render the same unfit for use, the provisions of the Snyder 
emergency act, exempting from the ·general limitations of the law upon levies and 
borrowing powers may be resorted to. 

The question of damage is one of fact, the UIIS~c·er to zvhich may be assisted 
by the reports of the chief inspector of workshops and factories. 

Under section 7630-1, General Code, a school building condemned by the chief 
i11spector of workshops and factories may be rebuilt or repaired. The money may 
be borrowed therefor, regardless .of the Smith law limitations. 

COLUMBUS, .OHIO, .June 18, 1913. 

HoN. HuGH L. NrcHOLs, Lieutenant Governor of Ohio, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of June 12th, in which 
you state that in a certain village a very old and virtually unsafe school building 
was damaged by the floods of March and April, 1913, although the condition of 
the building, aside from its dampness, is not visibly different from that in which 
it was prior to these floods. The state authorities have not condemned the build
ing for use, but it is felt that if an inspection were now made it would be con
demned. 

You request my opinion as to whether or not the so-called Snyder emergency 
law, authorizing the borrowing of money and the levying of taxes outside of the 
limitations of the general law for the restoration and replacement of property 
destroyed or injured by the aforementioned floods, can be used to borrow money 
and construct a new building in place of the old building; the desire to do so 
arising from the fact that under what you speak of as the "Longworth act" the 
tax limits of the district are such as to preclude the expenditure of money for 
this purpose under the general laws of the state. 

At the outset I desire to correct what w::rs evidently a misapprehension on 
your part. The "Longworth act," being section 3939, et seq., General Code, has no 
application whatever in school districts; it relates solely to municipal corporations 
and townships. There is no limit whatever upon the bonded indebtedness of a 
school district. I take it you have in mind the so-called Smith one per cent. law, 
which, while it does not limit the bonded indebtedness of a school district di
rectly, does have a practical effect thereon, in that it limits the amount or rate 
of taxes which may be levied for any and all purposes, including the retirement of 
bonds and the payment of interest thereon. I shall discuss the question upon 
this assumption. 

The so-called Snyder law authorizes the replacement of property damaged 
by the floods which you mention, and for that purpose empowers the board of 
education, as to school property, to issue bonds and to provide for the payment 
of the same by special tax levy, which may be made outside of all of the limita
tions of the Smith law. The only question which would arise under the facts 
submitted by you is as to whether or not, in view of the fact that the building, 
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after the flood, was not in very much worse condition than it was before the 
flood, it can be said to have been "damaged," within the meaning of the Snyder act. 

This, of course, would be a mixed questi"on of fact and law. It may be that 
the building was so near the border line of unfitness for usc, prior to the flood, 
that the damages to it, which would necessarily occur if water to the depth of nine 
feet or more stood in it for an appreciable length of time, would cause it actually 
to become unfit for use. This might easily be the fact, and in such case the dam
ages, though slight, would, in my opinion, authorize proceedings to be had under 
the Snyder law. If, on the other hand, the unfitness of the building for use does 
not result from the flood, but the building is really no more unfit for use since 
the flood than it was before the flood, I should think that a contrary result would 
follow, as in such case it could not be said that the damages to the building had 
resulted from the flood. 

The question here is one of fact, and I should be of the opinion that the 
findings of the district inspector of workshops and factories ought to be entitle<! 
to some weight. If, a reasonable time prior to the flood, the chief inspector, 
acting upon the report of the district inspector, had approved the use of the build
ing for school purposes, that would, in my judgment, constitute a sufficiently con
clusive finding to the effect that the building was actually, at the time, fit for 
use as a school building. If an inspection were now made and the finding should 
be that the building is not fit for use as a school building, I should be of the 
opinion that such a finding would be conclusive. And if the change in the posi
tion of the department of workshops and factories could be said to have resulted 
from the action of the waters, comparatively slight though that may have been, I 
would be of the opinion that the case would be a proper one for proceedings under 
the Snyder act. 

In connection with the question which you present, I beg leave to call atten
tion to the provisions of senate bill 264, passed by the late session of the general 
assembly, and made an emergency law, so it is at present in effect. This act pro
vides as follows: 

"AN ACT 

"To supplement section 7630, General Code, by the enactment of a section 
to be known and designated as section· 7630-1, and to amend section 
5649-4 of the General Code for the purpose of facilitating the replace
ment of school houses condemned or destroyed hy fire or other cas
ualty. 

"Be it euacted by the General Assembl:y of the State of Ohio: 
"Section 1. That section 7630 of the General Code be supplemented 

by the enactment of a section to be known and designated as section 7630-1 
as follows; and that section 5649-4 of the General Code he amended so as 
to read as follows: 

"Sec. 7630-1. If a school house is wholly or partly destroyed by fire 
or other casualty, or if the use of any school house for its intended pur
pose is prohibited by any order of the chief inspector of workshops and 
factories, and the board of education of the school district is without suf
ficient funds applicable to the purpose, with which to rebuild or repair 
such school house or to construct a new school house for the proper 
accommodation of the schools of the district, and it is not practicable to 
secure such funds under any of the six preceding sections because of the 
limits of taxation applicable to such school district, such board of educa-
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tion may, subject to the provisions of sections seventy-six hundred and 
twenty-six and seventy-six hun4red and twenty-seven, and upon the ap
proval of the electors in the manner provided by sections seventy-six 
hundred and twenty-fi\·e and seventy-six hundred and twenty-six issue 
bonds for the amount required for such purpose. For the payment of the 
principal and interest on such bonds and on bonds heretofore issued for 
the purposes herein mentioned and to provide a sinking fund for their final 
redemption at maturity, such board of education shall annually levy a tax 
as provided by law. 

"Sec. 5649-4. For the emergencies mentioned in section forty-four 
hundred and fifty, forty-four hundred and tifty-one, fifty-six hundred and 
twenty-nine, seventy-four hundred and nineteen and 7630-1 of the Gen
eral Code, the taxing authorities of any district may levy a tax sufficient 
to provide therefor irrespective of any of the limitations of this act. 

If the chief inspector of workshops and factories should, by order, prohibit 
the usc of the old building for school purposes, this statute might be employer! 
for the relief of the situation. The advantage of its employment would be that 
it would obviate the embarrassing question which might arise under the Snyder 
act, while, at the same time, it affords an equal exemption from the limitations 
of the Smith law. The disadvantage of proceeding under section 7630-1 is that 
it necessitates submitting the question of expenditure to a vote of the people, en
tailing some expense and deiay. The election, however, may be called at any 
time, and need not await the holding of a regular election. 

In any event, I should advise that the attention of the department of work
shops and factories be directed to the building, and the advice of the chief in
spector obtained. If he condemns the present edifice for use, then section 7630-1 
can clearly be followed; and a much clearer case can be made for proceeding 
under the Snyder act. 

I regret that I feel unable to give you an unequivocal answer to the question 
which you submit, especially as concerns the application of the Snyder emergency 
act. I have, however, tried to lay clown the principles by which the action of the 
board of education may be determined when the facts are ascertained with ex
actness. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A llorncy Cell era/. 
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(To the General Assembly) 
38. 

E~IERGEXCY DILL-SECTIOX OF AX ACT DECLARIXG A BILL TO BE 
AN DIERGEXCY :\lEASURE ~lUST BE SEP1\RATELY VOTED UPOX. 

l11asmuclz as section 1-d of the aillendment to article 2 of the constitutio11 ex
pressly declares that the reasous for the 11ccessity of declaring a bill 011 emerge11cy 
llll!st be set forth in a separate sectio11 of the law, which sectimz shall be 
passed upon by a ":yea" a11d "11ay" vote, upo;z a separate roll call thereou, a bi!l 
providiug lobbying regulations, which ilz a section thereof, is· declared to be 011 
cmergcucy measure jar the reasous therein stated, but wlziclz section did uot 
recci7!e a separate roll call was uot legal/::,• passed. 

CoLt: limes, Omo, January 20, 1913. 

IroN. J. H. LoWRY, House of Representatives, Columbus, Ohio. 
:\iv DEAR SIR :-You have today requested my opinion as to the legality of the 

passage by the senate on January 16th, of senate bill No. 11, entitled: 

"A bill to provide for the registration of persons employed to advocate 
or oppose legislative measures, and to regulate the method of such ad
vocacy or opposition." 

You state that this bill was passed hy the unanimous vote of the senate upon the 
hill as a whole, and that no separate vote was taken upon section 14 of the bill which 
is as follows: 

"Section 14. This act is hereby declared to be an emergency act 
and that its enactment is necessary for the immediate preservation of the 
public safety. The necessity therefor lies in the fact that the public wel
fare and safety require that the deliberations of the present general as
sembly shall be free from interference, and its members, in the performance 
of their duties, protected from solicitation by persons representing interests 
that arc undisclosed and principals who arc unknown." 

Section 14 defines the act as an emergency measure and states the reason for 
its going into effect immediately so as to remove it from the necessity of refer
endum. I wish to call your attention to section 1-d of the amendmc•1t to article 
II of the constitution of Ohio adopted by the electors of this state at the election 
held on September 3, 1912. This amendment is as follows: 

"Such emergency laws, upon a yea and nay vote, must receive the vote 
of two-thirds of all the members elected to each branch of the general 
assembly, and the reasons for such necessity shall be set forth in one section 
of the law, which section shall be passed only upon a yea and nay vote 
upon a separate roll call thereon." 

This section is so clear as to admit no controversy as to iis requirement in 
regard to the passage of emergency acts. Such emergency laws must receive the 
vote of two-thirds of all the members elected to each house of the general assembly, 
upon a yea anrl nay vote. The reasons for the necessity of the law must be set 
forth in one of the sections of the law, and the section containing this reason 
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must be passed upon a yea and nay vote and upon a separate roll call. Section 14 
of the act complies with the constitutional requirement in that it sets forth the 
reason for its necessity, but the requirement that this section containing such reason, 
namely section 14, can only be passed upon separate roll call and a yea and nay 
vote thereon was not met in the passage of this bill, herefore the bill was not 
legally passed. 

41. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attoruey General. 

RESOLUTION AUTHORIZING CLERK OF HOUSE OF REPRESENTA
TIVES TO DISTRIBUTE COPIES OF JOURNAL FOR l\1El\1BERS OF 
THE GENERAL ASSEMBLY, VALID. 

In view of section 768, General Code, providing for the distribution of six 
hundred copies of the house journal among tlze members of the house of representa
tives a resolution of the house authori:::ing a clerk to cause to be mailed, not to 
e:~;ceed five copies of such joumal to such names aud addresses as may be furnished 
him by each member, is not subject to objection. 

CoLuMnus, OHIO, January 21, 1913. 

HoN. JoHN R. CAsSIDY, Clerk, House of Representatives, Columbus, Ohio. 

DEAR SIR:-Under date of Jamtary 18th you submitted house bill i\"o. 24 passed 
by the house of representatives on January 15, 1913, and you inquire whether there 
exists any legal. reason why you should not comply with the requirements of the 
resolution both as to postage and numbers. 

The resolution in question reads as follows: 

80th General Assembly 
Regular Session 

Mr. Sweeney. 

H. R. No. 24. 

"WHEREAS, section 768 of the General Code provides for the distribu
tion of six hundred (600) copies of the house journal among the members 
of the house of representatives during time said house is in session, 
therefore, 

"Be It Resolved, That the clerk of the house of representatives be, 
and is hereby authorized to cause to be mailed during the session of the 
house not to exceed five copies of such journal to such names and addresses 
as may be furnished by him to each member; the cost of mailing the same 
to be paid out of the contingent fund of the house." 

Section 768, General Code, provides as follows: 

"Each day one copy of such pamphlet shall be placed on the desk of 
each member of the senate and house of representatives, one copy shall be 
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sent to each state department, two hundred copies shall be distributed 
by the members of the senate, under the direction of the clerk 
thereof, and six hundred copies shall be distributed by the members of 
the house of representatives under the direction of the clerk of the 
house of representatives. The proper number of sheets for the permanent 
copies of such journals shall be printed, retained and bound with the 
indexes therefor, as provided by law." 

19 

\Ve assume that the house journal referred to in the resolution in question 
refers to the daily pamphlet referred to in section 767 of the General Code. Since 
section 768 of the General Code provides that six hundred copies of such pamphlet 
shall be distributed by the members of the house of representatives under the 
direction of the clerk of the house of representatives I can see no legal reason why 
you should not comply with the requirements of such resolution, providing, of 
course, that no more than six hundred copies are so distributed. You cannot, of 
course, exceed the six hundred copies provided for in section 768, General Code. 

42. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Ge1teral. 

LOBBY BTLL DOES NOT INCLUDE PERSON GATHERING AND SELLING 
INFORMATION RELATING TO l\IATTERS PENDING BEFORE THE 
GENERAL ASSEl\lBLY, NOR INDIVIDUAL, ASSOCIATION, OR COR
PORATION PURCHASH\G SUCH INFORMATION, NOR TO UNEl\1-
PLOYED INDIVIDUALS. 

The terms of the act to provide for registration of persons employed to advocate 
or oppose legislative measures, do not include an individual engaged in the busi
ness of gathering and selling information relating to matters pending, or which 
may come before the gweral assembly, providing such individual is not also em
ployed by any persoll, association or corporatioll, purchasing such information for 
the purpose of infiueHciltg legislation; nor does such act i11clude iltdividuals, as
sociations or corporatio11s purclwsi11g such information. 

The act is intended to apply to persons emplo}•ed or persons emploshtg others 
ior the purpose of influencing legislation and in no way operates upon an in
dividual acting solely on his ow11 initiative as a citi.::en, without receiving compensa
tion for his services. 

CoLI.JlllBUS, OHIO, January 24, 1913. 

HoN. CARL D. FRrEBOLIN, .Me11~ber Ohio Senate, Columbus, Ohio. 

DEAR SIR :-In your letter of January 22nd you ask my opinion on three 
qnestions concerning the act passed by the general assembly on January 21, 1913, 
entitled "An act to provide for registration of persons employed to advocate or 
oppose legislative measures, and to regulate the method of such advocacy or op
position." 

Your first question is as follows: 

"Is an individual engaged in the business of gathering and selling in
formation relating to matters pending, or which may come before the 
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general assembly, exempt from the provisions of this bill; provided, of 
course, that the individual so engaged in the business of furnishing or 
selling information is not also employed by any person, associations or 
corporations purchasing such in formation for the purpose of influencing 
legislation?" 

Section 1 of the act is as follows: 

"Any person, firm, corporation or association, or any officer or employe 
of a corporation or association acting for or on behalf of such corporation 
or association, who or which directly or indirectly employ any person or 
persons, firm, corporation or association to promote, ach·ocate, amend or 
oppose in any manner any matter pending or that might legally come 
before the general .assembly or either house thereof, or a committee of 
the general assembly or either house thereof, shall within one week from 
the date of such employment furnish in a signed statement to the secretary 
of state the following information, to wit: 

"1. If an individual, his full name, place of residence and place of 
business. 

"2. If a firm, its correct firm name, place of business, and the full 
name and place of residence of each partner. 

"3. If a corporation or association, its full name, the location of its 
principal place of business, whether a corporation or voluntary association, 
whether a domestic or foreign corporation, and the names and the places of 
residence of each of its officers. 

"4. The nature and kind of his, their, or its business, occupation or 
employment. 

"5. The full name, place of residence and occupation of each person, 
firm, corporation or association so employed, together with the full period 
of employment. 

"6. The exact subject matter pending or that might legally come 
before the general assembly or either house thereof or before any com
mittee thereof with respect to which such person, firm, corporation or as
sociation is so employed. 

"7. When any change, modification or addition to such employment 
or the subject matter of the employment is made, the employer shall 
within .one week of such change, modification or addition furnish in writing 
full information regarding the same to the secretary of state. 

"The secretary of state shall immediately enter all such information, 
appropriately indexed so as to show all employers, employes and the sub
ject-matter of such employment, in a separate book to be kept for that 
purpose in the office of the secretary of state, which book at all times shall be 
open to public inspection. Upon the payment of the fee hereinafter 
provided for, the secretary of state shall issue to each person or to the 
representative of any firm, corporation or association, so employed, a 
certificate showing the name of the person to whom the certificate is issued, 
the name or names of his employers, the particular matter in respect to 
which such person is so employed, and the duration of the employment. 
A new certificate shall be required and issued upon any change, modifica
tion or addition being made to such employment. Such certificate shall 
be prima facie evidence during the period of the employment therein 
recited, but not to exceed two years, of compliance with this section by the 
employer and employe named in said certificate. Provided, that nothing 
in this section shall apply to a bona fide newspaper, journal or magazine, 
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or a bona fide news bureau or association which in turn furnishes such 
information solely to bona fide newspapers, journals or magazines, in 
employing correspondents to furnish information or news for publica
tion only." 

21 

It seems apparent to me from the language used in the first paragraph of this 
section, and from the information required to be given by item 6 in the statement 
furnished the secretary of state, that the act applies whenever a person, firm, cor
poration or association is emploJ,'Cd directly or indirectly to promote, advocate, 
amend or oppose in any manner any matter pending or that might legally come before 
the general assembly or either house thereof, or a committee of the general assembly 
or either house thereof; and therefore for the reason that in the case specified by you 
the individual is not employed, by any one, directly or indirectly to promote, ad
vocate, amend or oppose in any manner any matter pending or that might legally 
come before the general assembly, but simply gathers and sells information relating 
to matters pending or which may come before the general assembly, he would not 
come under the provisions of the act. 

Your second question is as follows: 

"2. Are individuals, associations or corporations purchasing informa
tion as above described exempt from the provisions of this bill?" 

I find nothing in the act that seems to or would prevent individuals, associations 
or corporations from purchasing information relating to matters pending or which 
might come before the general assembly, unless such itrdividuals, associations or 
corporations sought by so doing, to directly or indirectly promote, advocate, amend 
or oppose a matter pending or that might legally come before the general assembly 
as provided in the act. 

Your third question is as follows: 

"3. Is an individual not employed by any person, firm or corpora
tion to influence legislation, exempt from the provisions if he is acting 
solely in his capacity as an individual without reference to the interests of 
such person, firm or corporation, if he attempts to influence legislation 
pending in, or which may come before the general assembly?" 

There is no attempt made in this bill to interfere with or restrict the rights of 
a citizen to express his approval or disapproval of any legislative measure, pro
vided he is acting simply in his individual capacity. In other words, there is no 
attempt made by it to throttle free speech, and if an individual, acting solely upon 
his own initiative, and without being employed directly or indirectly by a person, 
firm, association or corporation, and who has not been promised or does not expect 
to receive directly or indirectly any compensation for his services, attempts to 
influence legislation, in other words, if he acts solely for himself and neither 
directly or indirectly for another, then I do not think he would be subject to this act. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Ge1ural. 
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67. 

LOBBYISTS-l\IA:L\'UFACTURIXG INDUSTRY-REGISTER OF LOBBYIST 
MAY STATE SUBJECT-.\IATTER GENERALLY-FEE OF SECRETARY 
OF STATE FOR REGISTRATION. 

Under paragraph 6, section 1, of the act providing for regulations of lobb::;
ing, it is sufficient that the person registers as to the particular subject-matter of 
legislation in regard to which he is employed, and it is not necessary for him to 
specify each biil. Such registration, however, would not cover legislatio1t, indi
rectly or remotely, affecting sttch subject-matter. 

When any change, modification, or addition to the particular subject-matter 
is made, the full information must be furnished regardiug the same and a new 
certificate issued, which must specify the new matter. 

The secretary of state is entitled to a fee of $3.00 for the issuance of each 
necessary certificate, whether original or additional. 

CoLUMBUS, OHio, January 28, 1913. 

HoN. W. A. GREENLUND, Member of the Ohio Senate, Columbus, Ohio. 

MY DEAR SIR:-1 am in receipt of your letter of January 27th in which you 
make 'the following request for my opinion: 

"The question has arisen in regard to the interpretation of the act 
providing for the registration of lobbyists. A particular question which 
has been raised is as to whether or not the secretary of an organization 
has the right to register and appear at the hearing on any bills which 
may affect the organization which he represents. 

"A secretary has registered and wanted the privilege of appearing be
fore the committee on any bills which might affect the manufacturing in
dustry. 

"Will you please advise whether or not he will have to register for 
the hearing of each bill or whether registering once will suffice? 

"This further question has been raised regarding the fee to be paid 
at the time of registration. Has the secretary of state the authority to 
charge and collect a $3.00 fee for each subject on which a lobbyist appears?" 

Paragraph 6 of section 1 of the act, specifying the information that must be 
given by and concerning a person registering as required by the law, is as follows: 

"The exact subject-matter pending or that might legally come before 
the general assembly or either house thereof or before any committee 
thereof with respect to which such person, firm, corporation or associa
tion is so employed." 

Subsection 7 of section 1 provides: 

"When any change, modification or addition to such employment or 
the subject-matter of the employment is made, the employer shall within 
one week of such change, modification or addition furnish in writing 
full information regarding the same to the secretary of state." 

The last paragraph of section 1 provides : 
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"Upon the payment of the fee, "' "' * the secretary of state shall 
issue to each person * * * a certificate showing the name of the per
son, to whom the certificate is issued, the name or names of his employers, 
the particular matter in respect to which such person is so employed, 
and the duration of the employment. A new certificate shall be required 
and issued upon any change, modification or addition being made to such 
employment. * * *" 

Section 8 provides : 

"The secretary of state shall charge and collect, and be entitled to re
ceive from the employer the sum of three dollars for each certificate neces
sary under the provisions of this act. The secretary of state shall neither 
receive nor file any such statement or issue any such certificate unless the 
fee herein prescribed has been paid." 
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From the above provisions of the act, and especially the language of sub
section 6 of section 7, I take it that all that is necessary when a person desires to 
register is to give the particular subject-matter of legislation in regard to which 
he is employed, and that it is not necessary to specify each bill. For instance, 
as in the matter specified by you, I think a person could be properly employed 
to advocate or oppose any legislation which would affect the manufacturing in
dustry. Of course, it would be a broad classification, but still the subject-matter 
though broad, is well understood, and one registration should cover all legislation 
directly affecting that matter; but it should not be held that it covers legislation 
indirectly or remotely affecting such subject-matter. For instance, if a person 
were employed with reference to legislation affecting the manufacturing industry 
and subsequently he wished to appear with reference to legislation affecting in
surance, then a new certificate would be required, though it might be contended 
that the subject of insurance in a way affecte-d the manufacturing industry. In 
other words, the legislation upon which a person is entitled to appear must be leg
islation directly affecting the subject-matter stated in the registration. 

The language of the act seems to be clear that when any change, modifica
tion or addition to the particular subject-matter specified is made, the full in
formation must be furnished regarding the same, and a new certificate issued 
which must specify the new, or additional, or changed subject-matter. 

And section 8 seems to he explicit that the secretary of state is entitled to a 
fee for the issuance of each necessary certiftcatc, and therefore when a change is 
made and a new certificate is necessary, an additional fcc must he paid. 

Very truly yours, 
Tn.roTHY S. HoGAN, 

A ltorucy General. 
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103. 

COXSTITUTIONAL LAW-CUTTIXG OF WEEDS BY LAXD OWXER
COMPEXSATIOX OF ROAD SUPERIXTEXDENT. 

House bill, No. 198, General Code, providing that the superintendent of roads 
shall allow a land owner or tenmzt to destroy zveeds along the road abutting on his 
property, and for compensation to the road superintendent for services performPd 
by that official, presents no evideuce of tmconstitutionality. 

CoLUMBUS, OHIO, February 18, 1913. 

HoN. G, G. 0. PENCE, Member House of Representatives, Columbus, 0/zio. 

DEAR Sm:-I have your letter of February 11th, which is as follows: 

"Please give in writing your answer as to the constitutionality of 
house bill No. 198, herewith submitted." 

The purpose of house bill No. 198 is to amend section 7148 of the General 
Code so that the same shall read as follows: 

"Sec. 7148. The superintendent of such roads shall allow a land owner 
or tenant to destroy such brush, briers, burrs, vines, thistles or other nox
ious weeds, growing or being on such roads along the lands abutting 
thereon, owned or occupied by such land owner or tenant. * * * Such 
land owner or tenant shall do the work or cause it to be done before the 
first clay of the month in which it is required to be done as specified in sec
tion seventy-one hundred and forty-six. In case such owner or tenant 
fails to comply with sections 7146 and 7148, the superintendent of roads 
or turnpikes shall be allowed and paid, for such services performed by 
him, by the proper authority, and such compensation shall be charged 
on the tax duplicate against said land owner." 

Under section 7148 as at present constituted the land owner or tenant may 
destroy certain noxious weeds and receive credit on his road tax, while the 
proposed amendment would allow township road superintendents to receive such 
reasonable compensation as might be allowed by the proper authority, such com
pensation to be charged on the tax duplicate against the owner. 

It is a well established principle of law that acts of the legislature arc pre
sumed to be constitutional and valid, and the courts will not declare them un
constitutional unless it is clearly made to appear that they are so. I sec no rea
son for holding house bill No. 198 unconstitutional. In my judgment it comes 
within the police power of the state, being a measure for the preservation of the 
public health, convenience and welfare. 

Yours very t.ruly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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128. 

PUllLIC OFFICER-SUPERIXTEXDEXT OF GIRLS' I:\Dt:STRL\L HO:\IE 
AXD \\"0:\IE::\''S REFOR:\IATORY ARE PUllLIC OFFICERS-WO:\IA:\ 
:\lAY XOT BE-COXSTITUTIOXAL LAW. 

Under article 15, section 4 of the constitution, a person may uot be eleclt·d 
or appointed to all office i11 this state unless he possess the qualifications of l'll 

elector. Inasmuch, therefore, as the superintendency of the girls' industrial home 
or the women's reformatory at Marysville, constitutes a public office, a wonwn 
may not hold such position. 

CoLUMBUS, OHio, :\larch 21, 1913. 

HoN. WILLIAM E. HAAS, Ohio Senate, Columbus, Ohio. 

MY DEAR SIR:-Your communication dated :\larch 14th, received, in which 
you request my opinion as to the constitutionality of the law now on the statute 
books providing for the appointment of a woman superintendent or matron of the 
girls' industrial home and the woman's reformatory at :\larysville, and in reply 
to your inquiry I desire to say that as to the matron of the girls' industrial home 
the general assemoly of Ohio on the 21st day of l\lay, 1911, passed an act which 
is now section 2103-1 of the General Code, which provides as follows: 

"That the office of superintendent of girls' industrial home is hereby 
abolished. The board of trustees shall appoint a chief matron wlzo shall 
have executive charge of said institution with all the powers and duties 
now or hereafter given by law to or imposed on superintendents of public 
institutions, in so far as the same are applicable. Such chief matron shall 
receive an annual salary of not less than twelve hundFed nor more than 
two thousand dollars, as may be determined by the board." 

In order to properly construe said section as to its constitutionality 1t 1s neces
sary first to decide whether or not the creation of chief matron constitutes the 
creation of an office under the law and the decisions of the courts of this state. 
Article 15, section 4 of the constitution of the state of Ohio provides as follows: 

"No person shall be elected or appointed to any office in this state, 
unless he possesses the qualifications of an elector." 

Section of article V of the constitution specifically defines an elector as fol· 
lows: 

"Every white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next 
preceding the election, and of the county, township, or ward, in which 
he resides, such time as may be provided by law, shall have the qualifica
tions of an elector and be entitled to vote at all elections." 

The question, then, which is decisive of your inquiry is, did the act in con
troversy create an office, and did it attempt to cr~ate the party filling the same 
by appointment an office, or if this position be an office within the meaning of the 
clause of the constitution above referred to, then it is clear that it can only be 
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filled by an elector-a male citizen of the age of twenty-one years who shall have 
been a resident of the state one year, etc., as specified in the constitution of 
Ohio. The first question, then, is, what is an office. 

vVe have had numerous decisions in our state upon this question. In the 
case of Stae, ex rei., Attorney General vs. Kennon, et al., 7 0. S. 547, it was 
held that a statute which provides for the creation of a board authorizing it to 
appoint commissioners of the state house and directors of the penitentiary of 
the state, and fill all vacancies which might occur in the offices of directors or 
state house commissioners, and authorizing such board, or a majority, to remove 
any director of the penitentia.ry for causes specified, or which might by the boarci 
of directors be deemed sufficient, created offices. 

vVebster defines the word "office': to signify "a particular charge or trust 
conferred by public authority for a public purpose;" and Platt, J., 20 Johns, ~92, 

defines it to be 

"An employment on behalf of the government, in any station or pub
lic trust, not merely transient, occasional or incidental." 

And it was held in the same case that compensation or emoluments are not 
a necessary element in the constitution of an office. Chief I ustice Marshall, in 
2nd Broc., 103, says that if a duty be a continuous one, defined by rule, prescribed 
by government and not by contract, it is an office. Again in the case of State, ex 
rei., Attorney General vs. Wilson, 29 0. S. 347, it was held: 

"The place of medical superintendent of a hospital for the insane, un
der the act of March 27, 1876 (Ohio Laws 80), is an 'office within the 
meaning of section 4, article 15, of the constitution, which ordains that, 
'No person shall be elected or appointed to any office in this state unless 
he possesses the qualifications of an elector.'" 

I cannot arrive at any other legal conclusion under the authorities abo\'e 
quoted than that the act referred to creates an office. Then, the next question is, 
is it constitutional in view of the fact that the office created shall be filled by the 
appointment of a chief matron who shall have executive charge of the said in
stitution with all the powers and duties now or hereafter given by law to or 
imposed on superintendents of public institutions in so far as the same are ap
plicable. 

Century Dictionary defines the word "matron" as follows: 

"In a special sense a head nurse in a hospital; the female head or su
perintendent of any institution." 

In view of the fact that it cannot be doubted that the matron which this act 
provides for the appointment of is an officer under the rulings or decisions of 
the court of last resort of our state, it follows that the person to fill such posi
tion must be an elector, under the provisions of our constitution above referred 
to, or the act i:; unconstitutional. We cannot but conclude from the language of 
the decisions above quoted that the act in question attempts to invest the board of 
trustees with the power to appoint a female as chief matron with the powers and 
duties of an office such as is required by the constitution to be filled solely by an' 
elector. 

It is a general rule of construction that legislative acts are always to be up
held unless clearly in violation of the constitution, but when so the courts are 
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required to declare them void. Therefore under that well established rule of con
struction and the decisions of the court and the constitutional provisions first as 
to the offices, and second that they must be filled by an elector, I am of the legal 
opinion that said section, namely 2103-1 of the General Code providing for the 
appointment of a woman superintendent or matron of the girls' industrial home 
is absolutely void. 

The next question you ask is as to the constitutionality of the law providing 
for the appointment of a chief matron to manage the woman's reformatory to 
be erected at :\Iarysville, Ohio. The law providing for the establishment of a 
reformatory for women and to provide for the management thereof was passed 
:\fay 15, 1911, and is now sections 2148-1 to 2148-11, inclusive, of the General Cmle 
(102 0. L. 207), and the 4th section of said act, referred to in your letter, is 
section 2148-4, which reads, in part, as follows: 

"* * * The board of trustees may select and designate a chief 
matron to manage the institution and promote the welfare of the inmates 
thereof," etc. 

And upon the same principle of law as above quoted in relation to the chief 
matron of the girls' industrial home, I am of the opinion that said law is for the 
same reason unconstitutional and void in so far as that section is concerned. 

In addition to what I have given as my reasons for rendering my opinion 
that said respective sections of the General Code, above referred to, are uncon
stitutional and void, I desire to say that there is another reason which goes to 
strengthen my belief in the correctness of my opinion, namely the constitutional 
convention in 1912 adopted proposal 1\ o. 36, which was to amend section 4 of 
article 15 of the constitution of Ohio to read as follows: 

"1\ o person shall be elected or appointed to any office in this state 
unless possessed of the qualifications of an elector; provided that women 
who are citizens may be appointed, as notaries public, or as members of 
boards of, or to positions in, those departments and institutions estab
lished by the state or any political subdivision thereof involving the in
terests or care of women or childrPn or hoth .. " 

The intent of this amendment was to permit the appointment of women as 
superintendents and members of the boards of those institutions of the state or 
any of its subdivisions where the interests and care of women and children were 
involved, although they were not electors under the laws of the state. Said 
proposal was submitted to the electors of Ohio at the election held on September 
3, 1912, and resulted in the rejection of said amendment, thereby retaining the 
said section as found in the constitution of our state adopted in 1852. There 
can be no question that said proposed amendment as adopted by the constitutional 
convention for the very purpose of so amending the constitution as to make 
women eligible to such positions as the legislature in the enactment of both of the 
sections referred to by you in your communication attempted to do. 

In conclusion I might say that I am compelled to give the opinion above ex
pressed because I am sure that it is the law, although there may be great necessity, 
and it may be of great value, to have women fill such positions in order to attencl 
to the wants of and watch over the many unfortunate victims of crime incarcer
ated in the girls' industrial home or that will be incarcerated in the women's re
formatory which is to be erected. I have no doubt that laclies of high character 
have or may have been appointed to the positions attempted to be created under 
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the two respective acts, and that under their guidance the condition of the inmates 
might be greatly improved, if not entirely changed, and as a result thereof the 
public would be the gainer, but if the electors of Ohio were guilty of a great 
oversight in rejecting the said constitutional amendment above referred to ami 
thereby made it impossible for the legislature to enact a law making provision 
for women filling such positions, I am nevertheless compelled to abide the de
cision of the electorate of Ohio and render the above opinion. 

129. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 

CLERK OF SUPREME COURT-BILL PROVIDING FOR APPOINTMENT 
OF, UNCONSTITUTIONAL. 

Article 4, section 6, of the constitutio11, provides that the general assembly may 
provide for the election of clerks of court other than clerl~ of commo11 pleas, for 
the term of three years. 

Article 17, of the ameudme11t to the constitution adopted in 1905, changed the 
terms of various state officers, but is silent as to the office of clerk of the wpreme 
court. Under the constitution, therefore, a clerk of the supreme court may be 
provided for only by an election and for a term of three years. 

House bill No. 73, therefore, providing for the appointment of a clerk of said 
court to hold his office duri11g good behavior is wzconstitutional and void. 

CoLUMBUS, Omo, March 22, 1913. 

HoN. WARREN ]. DuFFY, Member of the House of Representatives, of the 80th 
General Assembly of Ohio, Columbus, Ohio. 

DEAR SIR:-You inquire of me as to the constitutionality of house bill 73 
recently enacted by the general assembly of Ohio amending section 1500 of the 
General Code, and providing that:. 

"The supreme court shall appoint a clerk of said court, who shall 
hold his office during good behavior. The term of the clerk first appointed 
hereunder shall commence on the first Monday· in February, 1915. Any 
person elected clerk of the supreme court prior to the enactment of this 
amendment shall hold said office for the full term for which he was 
elected and until his successor is appointed and has duly qualified." 

In reply thereto I beg to advise section 16 of article IV of the constitution of 
Ohio provides as follows: 

"There shall be elected in each county, by the electors thereof, one 
clerk of the court of common pleas, who shall hold his office for the term 
of three years, and until his successor shall be elected and qualified. He 
shall, by virtue of his office, be clerk of all other courts of record held 
therein; but, the general assembly may provide, by law, for the election 
of a clerk, with a like term of office, fo~ each or any other of the courts 
of record, and may authorize the judge of the probate court to perform 
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the duties of clerk for his court, under such regulations as may be directed 
by law. Clerks of courts shall be removable for such cause and in such 
manner as shall be prescribed by law." 
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The provisions of the constitution just referred to are of the constitution of 
1851. At that time the clerk of the court of common pleas of Franklin county was 
by virtue of his office the clerk of the supreme court when the court was sitting in 
Franklin county. ~ot until 1865 did the legislature take advantage of the pro
visions of section 16 of article 4, aforesaid, authorizing it to provide by law for the 
election of a clerk with a like term of office, i. e. three years for the supreme court. 

On :\larch 29, 1865 (see year book, val. 62, page 69) an act was passed to pro
vide for the election and qualification of the clerk of the supreme court of Ohio 
and prescribing the duties and fixing the compensation of such clerk. This act 
provided for the election of the clerk of the supreme court triennially. 

The act of 1865 remained unchanged until the year 1906, when the legislature 
passed an act purporting to "conform the term of office of the various state and 
county officers to the constitutional provisions relating to biennial elections (see 
year book 98, page 272). This last act continued the existing term of the office 
of the clerk of the supreme court to the first :\Ionday of February following the 
expiration of the current term, and further provided that, 

"At any election "for state and county officers hereafter held, successors 
to all such officers whose term will expire during the odd numbered year 
next succeeding the holding of such election, shall be elected, for terms 
to commence at such time during said odd numbered year as is provided 
by law, and to continue for the following periods respectively: clerk of 
the supreme court, two years." 

Terms of office for other officers were provided for, no state officer being therein 
mentioned except the clerk of the supreme court; certain other state officers being 
provided for by the 17th amendment to the constitution which was adopted in 1905. 
When the 17th amendment to the constitution was adopted the proposers of the 
amendment unquestionably had overlooked the fact that the office of the clerk 
of the supreme court was a constitutional office, they regarded it as a statutory 
office, and must have entertained the view that the office of the clerk of the supreme 
court was primarily created by the act of 1865, when in fact the act of 1865 
received its authority from section 16 of article 4 of the constitution, aforesaid. 
Article 17 of the amendment to the constitution adopted in 1905 fixed the terms of 
the various state officers, but is silent as to the office of the clerk of the supreme 
court; consequently the only constitutional provision in reference to the office of 
the clerk of the supreme court is section 16 of article 4 of the constitution of 
1851. Under it there is warrant given to the legislature to provide by law for the 
election of a clerk of the supreme court with a like term of office as therein pro
vided for a clerk of the court of common pleas, to wit, for a term of three year~. 

I am, therefore, of the opinion that the bill to which you refer, i. e., house 
bill 73, recently adopted is unconstitutional and void. 

Very respectfully submitted, 
TIMOTHY S. HoGAN, 

A ttomey General. 
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170. 

PUBLIC OFFICER-WO:\fAN :\fAY J\'OT BE MEMBER OF BOARD OF EX
AMINATION AND REGISTRATION OF NURSES-MAY BE SECRE
TARY TO BOARD-COJ\'STITUTIONAL LAW. 

Under article 15, section 4 of the constitution, a person may not be elected or 
a;pointed to any office in this state wzless he possesses the qualifications of an. 
elector, as set out in article 5, section 1. Inasmuch as H. B. 105, clothes members 
of the board for tlze examination and registration of nurses with the power to license 
the nursing occupation, the members of such board are endowed with the power 
to exercise a part of the sovereignty of the state, and are, therefore, public 
officers. 

The above constitutional restrictions, therefore, will not permit a woman to 
serve as a member of such board. 

The fact that the secretary treasurer of such board as contemplated in this act 
must give a bond and is required to prosecute the law relatillg to the Practice of 
11ttrsing, nor the further fact that such incumbent is empowered to administer 
oaths, do not constitute s11ch position a public office and the incumbent therefore 
may be a woman. 

CoLUMBUS, Omo, April 9, 1913. 

HoN. H. L. ScHAEFER, Jl.1cmber House of Representatives, Col11111bus, Ohio. 

DEAR Sm :-On April 9th you handed me copy of house bill No. 105 printed 
as reported by committee on public health, being entitled "A bill to provide for 
the examination and registration of nurses in Ohio," and call my attention to 
section 1 of said bill, which provides that the governor shall appoint a state board 
of examiners of nurses, consisting of five members, each of whom shall be a 
graduate of a training school for nurses. Said section 1 further provides that one 
of the members shall be designated to hold office for one year, two for two years 
and two for three years, and upon the expiration of the term of any person so 
appointed a successor shall be appointed in the same manner, to hold office for three 
years. Said section further provides that each member of the board of examiners 
shall receive five dollars for each day actually engaged in the work of the board 
and their necessary expenses. Said section further provides that the board shall 
organize by electing a president, a secretary who shall also act as treasurer and an 
inspector of training schools, each to serve for a term of one year. It further 
provides that the secretary-treasurer shall give bond to the state of Ohio for the 
faithful discharge of her duties. It empowers the president and secretary-treasurer 
to administer oaths. 

Section 7 of the bill further places the duty upon the secretary-treasurer to 
enforce the provisions of the law relating to the practice of nursing and requires 
her to investigate the matter upon knowledge or notice of a violation of such law 
and file complaint with the prosecutor. 

. The entire bill is offered so as to require that the profession of nursing shall 
be registered in this state. It empowers the board to issue certificates of regis
tration under the provisions of the bill and also suspend and revoke certificates of 
registration. 

·Your question is as to whether or not the governor would be authorized to 
appoint women as members of the state board of examiners of nurses. This 
question is to be solved by the determination of whether or not members of such 
a board would be holding an office by reason of appointment to such board. 

Article XV, section 4 of the constitution of Ohio provides as follows: 
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"No person shall be elected or appointed to any office in this state, 
unless he possesses the qualifications of an elector." 

Article V, section 1, defines an "elector" as follows: 

"Every white male citizen of the United States, of the age of twenty
one years, who have been a resident of the state one year next pre
ceding the election, and of the county, township or ward, in which he 
resides, such time as may be provided by law, shall have the qualifications 
of an elector and be entitled to vote at all elections." 
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It is clear, therefore, that should the appointment as a member of the state 
board of examiners of nurses be considered as an appointment to an office a woman 
cannot be appointed to such position. One of the best definitions as to what con
stitutes an office to be found in the Ohio reports is that found in the second 
syllabus of the case of State ex rei. vs. Jennings et al., 57 Ohio State 415, as 
follows: 

"To constitute a public office, against the incumbent of which quo 
warra11to will lie, it is essential that certain independent public duties, a 
part of the sovereignty of the state, should be appointed to it by law, to 
be exercised by the incumbent, in virtue of his election or a11pointment 
to the office, thus created and defined, and not as a mere employe subject 
to the direction and control of some one else." 

The power to license occupation in a state is a governmental power and is 
the exercise of a part of the sovereignty of the state, and the exercise of such 
power by such a board as the one in question would be the exercising hy such 
board of certain independent public duties and would, therefore, as 1 view it, con
stitute those exercising such powers officers within the meaning of the con
stitutional provisions. It is to be noted from an examination of the bill in ques
tion that the entire power of granting, suspending and revoking certificates of 
registration is lodged with the board, ami, therefore, must be exercised by those 
who are in law designated as officers. 

In reference to the secretary-treasurer which position the bill contemplates 
shall be held by a woman the proposition is not quite so clear. The first section 
of the bill provides that said board shall organize "by electing a president, a 
secretary who shall also act as treasurer, and an inspector of training schods, 
each to serve for a term of one year." 

I do not at this time pass upon the question as to whether such language 
contemplates that not only the president but the secretary-treasurer and inspector 
shall be chosen from among the members of the board. Assuming, however, 
that it is not contemplated that: the secretary-treasurer shall necessarily be 
chosen from among the members of the board. It would appear that such secre
tary-treasurer is required to give bond in the sum of one thousand dollars to the 
state of Ohio for the faithful discharge of her duties, and is given the power 
to administer oaths. She is further entrusted with the registration fee, and also is 
given the duty of enforcing the provisions of law relating to the practice of nursing 
in this state. 

I do not think that the requirement that a bond he given hy the secretary
treasurer to the state of Ohio would of necessity determine whether or not 
holding such position would be considered as holding an office, nor the fact that such 
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secretary-treasurer is given the duty of seeing that the law relating to the practice 
of nursing is enforced. The only other power specifically given to said secretary
treasurer in the bill is the power to administer oaths. 

In the case of Warwick vs. State of Ohio 25, Ohio State 21, the syllabus reads 
as follows: 

"1. The deputy clerk of the probate court has authority to adminis
ter oaths to parties making applications for marriage licenses, touching the 
merits of such applications, and perjury may be assigned upon such oaths. 

"2. Section 4 of article 15 of the state constitution, which provides 
that 'no person shall be elected or appointed to any office in this state 
unless he possess the qualifications of an elector,' docs not apply to the 
office of deputy clerk of the probate court, and therefore a female is 
eligible to that office, and may lawfully discharge its duties." 

Since the supreme court of this state has given it as its opinion that the right 
of a woman to administer an oath would not of itself constitute the position that 
she held an office, I am constrained to the opinion that the power of administering 
oaths by the secretary-treasurer under the bill in question would not be sufficient 
to constitute such position an office within this state. 

I would, therefore, hold: 
First. That the position of member of board of state examiners of nurses 

would be an office and could not, therefore, under the constitutional provision be 
held by a woman, and 

Second. That should it be the intention of the legislature that the secretary
treasurer was not to be appointed from among the members of the board the 
position of such secretary-treasurer could be held by a woman. 

178. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attomey General. 

VILLAGE BOARD OF EDUCATION MAY FILL VACAXCY ONLY FOR 
UNEXPIRED TIME-IXCUJ\IBENT HOLDS UNTIL SUCCESSOR 
ELECTED AND QUALIFIED. 

Under section 4748, Ge11eral Code, the vacancy in a board of education may be 
filled by the remaining members for the unexpired term only. Where, however, 
provision is not made for the election of a successor at the regular election f,,r 
such officers, the i11cumbent <viii hold over until a successor is elected a11d qualified. 

CoLUMDUS, OHio, April 8, 1913. 

HoN. C. J. SMITH, Member House of Representatives, Columbus, Ohio. 

DEAR SIR :-You have submitted to this department for opinion a letter re
ceived by you from one John Neimeyer, of Trenton, Ohio, elated February 26th, 
wherein l\f r. Niemeyer says that he is writing you in regard to the Trenton school 
board and requests you to refer the matter to me as to whether or not the actions 
of the members of the board of education of said school board arc legal. He 
states: 

"The terms of 0. S., J. B. and G A. expired January 1, 1912. About 
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Octo!Jer, 1911, one would resign 
reappoint him for a long term. 
appointed to a long term." 

and at next meeting the others would 
Kept this proceeding up until all were 
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Upon further inquiry from ::\lr. Xeimeyer of the facts he, under date of :\larch 
24th, states as follows : 

"Following are the facts regarding the school board of the village of 
Trenton, Butler county, Ohio. On the first day of January, 1912, the 
terms of 0. S., Pres. and ]. B., Clerk, expired as members of the board
about six weeks or two months prior to that date they resigned and imme
diately had themselves appointed for the long term. (See State Ex
aminer Fowler's report of February, 1912). \Vas this action legal?" 

Upon examination of the report made by J. C. Fowler, state examiner on the 
Trenton village school district, filed in the office of the auditor of state :\lay 3, 
1912, we find the followin~: 

"Fifth. In regard to members of the board perpetuating themselves 
m office, we note the following: 

George Alspach's term would expire December 31, 1911. He resigned 
Xovembcr 20, 1911, and eight days thereafter he was appointed to fill a 
four-year vacancy. 

"J. K Brill's term would expire December 31, 1911. He resigned :\lay 
3, 1911, and seven clays thereafter he was appointed to fill a vacancy of 
two and one-half years. 

"C. 0. Smith's term would expire December 31, 1911. He resigned 
June 6, 1911, and thirteen clays thereafter he was appointed to fill a vacancy 
of two and one-half years. 

"Messrs. Brill and Schmidt being present testified under oath that 
they did not resign and then accept appointment for the purpose of extend
ing their time in office." 

The question, therefore, arises as to whether or not it is legal for membcr3 
of a village board of education to resign prior to the expiration of the term for 
which they were elected and be re-elected by the board of education to fill the 
vacancies created by their own resignation for a term extending beyond the ex
piration of the original term for which they were elected. 

I am not advised as to when the Trenton village school district was created, 
but assume that it was so created prior to the election of the members referred to 
in the report by Examiner Fowler, and that when the three members referred to 
in such report were elected they were each elected for a period of four years. 

Section 4708, General Code, provides : 

"In village ~chool districts, the board of education ~hall consist 
of five mcmLers elected at large at the s:J.mc time as municipal officers 
arc ch:cted and in the same manner." 

Section 4745, General Code, provides: 

"The terms of office of members of each board of education shall be
gin on the first :\Ionday in January after their election, and each such 
officer shall hold his office four years and until his successor is elected and 
qualified." 

2-A. G. 
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Section 4748, General Code, provides in part: 

"A vacancy in any board of education may be caused by * * * 
resignation * * *. Any such vacancy shall be filled by the board at 
its next regular or special meeting, or as soon thereafter as possible, by 
election for the unexpired term. A majority vote of all the remaining 
members of the board may fill any such vacancy." 

It would appear, therefore, by virtue of section 4748, General Code, that a 
vacancy had been caused by the resignation of the members in question. The 
board was therefore authorized by a majority vote to fill such vacancy for the 
unexpired term. The filling of the vacancy for a period longer than the unex
pired term was beyond the authority of the board to do, consequently, it must be 
considered that the persons appointed although they are the same parties who had 
formerly resigned, were appointed only for the unexpired term. Had at the 
election held in November, 1911, any persons been voted for as members of the 
school board such persons so elected would have assumed their office on the first 
Monday in January, 1912, in accordance with scctiori 4745, General Code. If 
there were no such members elected in November, 1911, to succeed the members 
whose terms would expire on the day preceding the first Monday in January, 1912, 
the members then holding would continue to hold for the reason that no suc
cessor was elected and qualified. Such members would, therefore, be entitled to 
hold until the members of the school board elected in November, 1913, had qual
ified and assumed their office on the first Mondayin January, 1914. 

I am, therefore, of the opinion that while the election by the school board of 
· members who resigned to fill the vacancies caused by their own resignations for a 

term beyond the expiration of the term for which they were originally electe'd was 
illegal, yet since as I assume no members of the school board were elected at the 
election in November, 1911, they would, under the provisions of section 4745, Gen
eral Code, continue to hold their office until their respective successors were 
elected and qualified and assumed their office on the first Monday in January, 1914. 

183. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ROADS AND HIGHWAYS-CONSTITUTIONAL LAW-LAW PROVIDING 
FOR DISTRIBUTION OF AUTOMOBILE REGISTRATION FEES 
EQUALLY AMONG COUNTIES. 

Although as a general rule of law, the imposition of taxes must be confined to 
the taxing district receiving the benefit of the levy, yet, the improvement, maillte
ttaace and repair of public highways being very largely for a state purpose, and 
intended for a prominent public use, the legislature is vested with a wide discre
tion as to the method of distributing public revenues for such purpose. 

The law, therefore, providing that the revenues derived from the registration 
of automobiles shall be distributed equally among the counties of the state for the 
purpose of maintaining, protecting and policing and patroling public roads of the 
county would not seem to be unconstitutional. 

CoLUMBUS, 0Hro, April 18, 1913. 

HoN. IRVIN F. SNYDER, Member House of Representativ_es, Columbus, Ohio. 

DEAR Sm :-I have your request for an opinion as to the constitutionality of 
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section 6309 of the General Code, as amended yesterday on the floor of the house, 
being a section of the proposed motor vehicle license law. The amended section 
is as follows : 

"The revenues derived by registration fees provided for in this chapter 
shall be applied by the secretary of state toward defraying the expenses 
incident to carrying out and enforcing the provisions of this chapter, and 
any surplus thereof shall be paid by him quarterly, into the different county 
treasuries of the state through the proper county auditors, making an equal 
division thereof among all the co1111ties of the state. All such money com
ing into the county treasury shall be a separate fund for the repair, main
tenance, protection, policing and patroling of the improved public roads and 
highways or mail routes of such county, and be expended wtder the di
rection of the county commissioners of such county." 

Section 6309 of the General Code, was as follows: 

"The revenues derived by registration fees provided for in this chapter 
shall be applied by the secretary of state toward defraying the expenses 
incident to carrying out and enforcing the provisions of this chapter, and 
any surplus thereof shall be paid by him, monthly, into the state treasury. 
All such moneys coming into the state treasury shall be a separate fund 
for the improvement, maintenance and repair of the public roads and high
ways of this state, and be apportioned as the state highway fuud is appor
tioned. 

In order to understand the meaning of the italicized portion of original sec· 
tion 6309, it is necessary to refer to section 1222 of the General Code, being sec· 
tion 48 of the highway department law, passed by the last session of the general 
assembly. I quote this section : 

"Moneys appropriated by the state for the purpose of carrying out the 
provisions of this chapter, shall not be used in any manner or for any 
purpose, except as provided herein. Moneys so appropriated shall be 
equally divided among the counties of the state, except such moneys as 
are appropriated for the use of the department and for surveys, plans and 
estimates of inter-county highways." 

In connection with this section, section 1218, which applies to the repair of 
improved roads, should be read. I will not quote this section, but content myself 
with stating that in order to qualify for an apportionment, under favor of sec
tion 1222, of repair funds the county commissioners of any county would be re
quired to make a levy equal to the amount apportioned. Otherwise, under an
other section of the highway department law, the county would lose its appor
tionment and the amount thereof would be distributed equally among the other 
counties of the state. 

Of course, it was necessary to appropriate the proceeds of the license fees 
paid into the state treasury under original section 6309, and this was customarily 
done from session to session by appropriating the receipts and balances of the 
state highway department under the automobile license act. 

I have considered but one constitutional question, which I gather from your 
statement to be the one which is in the mind of the committee. That question is 
as follows: 
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"Is the proposed section unconstitutional because of the equal dis
tribution of the funds to the cot~nties ?" 

I have not chosert to give fundamental consideration to this question because, 
to my mind, the proposed section would be no more unconstitutional, so to speak, 
in this respect than original section 6309, read in connection with the other sections 
above quoted, was. Both the sections provide for an equal distribution of auto
mobile license moneys to the counties and for the making of the repairs, i. e., ex
penditure of money through the agency of the county commissioners. To be sure, 
the new section refers to "protection, policing and patroling,'' which the county 
commissioners at the present time, under existing laws, have no authority to do. 
For that matter, however, there is no state agency really which has been created 
for this purpose by legislation so far enacted. So that these words, being of no 
present application, cannot affect the question either way. 

Without further discussion, I may say that I am of the opinion that the mere 
fact that the state-raised revenue derived under the proposed law will be equally 
distributed among the counties would not make the law unconstitutional; and at 
the very least would not subject it to this criticism in any higher degree than the 
present automobile license law might be subjected to the same criticism. 

On the general proposition upon which a constitutional criticism of this sort, 
if made, would be based, and its application to the subject matter of highways 
and roads, see generally Cooley on Taxation, Volume 1, page 212, et seq. The 
principle here laid down is that, whereas there is a general rule to the effect that 
the purpose for which taxes are levied must pertain to the district in which they 
are levied, yet, the improvement, maintenance and repair of public highways and 
roads is a matter having such a variety of interest, both local and state-wide, that 
the legislative authority is vested with wide discretion in determining the manner 
of the distribution of the proceeds of taxes levied for such purposes. 

Other constitutional questions might possibly arise concerning this section, but 
in the very limited time which I have had for the consideration of the matter I 
have not been able to imagine any other questions of this sort. 

184. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 

MUNICIPAL ELECTIONS ARE GENERAL AND REGULAR ELECTIONS 
FOR PURPOSE OF VOTING ON INITIATIVE AND REFERENDUM 
PETITIONS. 

Inasmuch as municipal and township elections are held at specific periods gen
erally throughout the state, they are to be deemed regular and general elections 
within the meaning of article 2, section 10 of tlze constitz!tion, providing for the 
submission to the electors of the state of laws with refere1zce to which referendum 
petitions have been filed. 

CoLUMBUS, Oaro, April 4, 1913. 

HoN. MAURICE BERNSTEIN, Member Ohio Senate, Columbus, Ohio. 

DEAR Sm :-Under date of February 6th, you inquire as follows: 

"I have had several inquiries as to when the next general election in 
Ohio will take place. As you know, the law provides petitions on laws 
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passed by this assembly must be submitted to the voters at the next general 
election. The question is as to whether the municipal election of 1913 will 
be a general election, or whether said referendum petitions must wait until 
the state election, which occurs in 1914 ?" 
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The question as to the meaning of the words "next general election" which 
you raise, is, we take it, under article II, section 10 of the constitution as recently 
amended wherein it states that "The second aforestated power reserved by the 
people is designated the referendum" and provides that when a petition signed by 
six per centum of the electors of the state shall have been filed with the secretary 
of state within ninety days after any law shall have been filed by the governor 
in the office of the secretary of state the said secretary of state shall submit to 
the electors of the state for their approval or rejection of such law at the next 
succeeding regular or general election in any )•ear occurring subsequent to sixty 
days after the filing of such petition. It is to be noted that the election described 
in section 10 of article II is the next succeeding regular or general election in any 
year. The word "general" is used in contradistinction to "local" and the word 
"regular" is used in contradistinction to "special." The election which will take 
place in 1913 while it is simply an election for municipal and township officers is 
nevertheless a regular election throughout the state and is also generally held 
throughout the state, in that the election is held on the same day in each political 
subdivision of the state. I am therefore of the opinion that the municipal and 
township elections to be held on the first Tuesday after the first Monday in K o
vember, 1913, will be within the provisions of said article II, section 10, in that 
it will be a regular or general election, and the secretary of state should submit to 
the electors of the state for their approval or rejection the law, section or item 
in reference to which a referendum petition has been filed at such November (1913) 
lection providing such petition is filed within the time specified in such section. 

185. 

Yours truly. 
TrMOTHY S. HoGAN, 

Attorney General. 

POWER OF MAYOR TO CLOSE SALOONS IN CASE OF A FLOOD 
EMERGE~·KY. 

Under section 4261, General Code, a mayor is empowered to suspend business 
in all of the saloons of a mtmicipality in case of tumult, riot, mob or considered 
action with intent to commit a felony. This section would authorize the closing of 
saloons in a municipality by a mayor in the event of a flood to prevent the action 
of organized bands of looters and disturbers but such action must extend equally 
to all parties engaged in such business within the mtmicipal corporation. 

CoLUMBus, OHIO, April 15, 1913. 

HoN. ]Aeon ]. WrsE, Member Ohio Senate, Columbus, Ohio. 
DEAR SIR:-You request my opinion upon the following question: 

"May a mayor close all the saloons of a city in case of a flood 
emergency?" 

The only section which I have been able to find in any way applicable to the 
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question which you ask ts section 4261 of the General Code, which is m full as 
follows: 

"When in any municipal corporation there is, in the opmwn of the 
mayor thereof, a tumult, riot, mob, or body of men acting together with 
intent to commit a felony or to do or offer to do violence to persons or 
property, or by force and violence to wreck property and resist the laws 
of this state, or there is reasonable apprehension thereof, he shall issue 
his proclamation requiring the keepers of all saloons, or places where in
toxicating liquors arc sold at retail as a beverage, to close such places 
of business and to keep them closed during the continuance of such above 
described disturbance, when the mayor shall withdraw his proclamation." 

The mere occurrence of a flood and consequent damage to property and in
cidental disorder does not of itself authorize the mayor to issue such a proclama
tion as is referred to in this section. The situation must present, at the very 
least, cause for reasonable apprehension of the gathering of a body of men acting 
together with intent to commit felony or to do violence to persons or property, or 
by force to wreck property and resist the laws of the state. I can conceive of 
such a situation arising out of a disaster like that which has overwhelmed a 
great number of localities in this state within the past few weeks. The existence 
of organized bands of looters would be sufficient cause in my judgment for the 
exercise of the power. 

It is to be observed that the mayor cannot close some of the saloons in a 
municipal corporation under this section without closing all of them. I am in
formed by the public press that in this city the mayor attempted to exercise his 
power in this way, and that it was ultimately agreed that his act was invalid. 

I should be of the opinion that in order that the mayor might lawfully 
exercise his proclamation under the above quoted section, the emergency must 
effect the municipality as a whole, and the order must be directed to all of the 
saloons therein. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 
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201. 

SXYDER ACT-LDIITATIONS UPOX A:MOUXT OF BOXD ISSUE-TI:\IE 
LI:\IIT -PROCEDURE. 

The coutemplated Suyder act, being house bill No. 640, whilst placiug a limila
tiou upon the amount of notes aud certificates of indebtedness which may be is
sued by a mwzicipality thereunder, places 110 limitations whatever upou the amount 
of bauds which may be issued. The ouly limitation upon bonds issued under said 
act is the limitation upon the amount of bauds which may be retired in any oue 
year. Said act provides an eighteen mouth limitation upon the ruuuing of notes, 
but places uo time limit upon the runuiug ol bauds. 

The procedure of the issuance of bauds therein provided for is that outlined 
in the general law respecting the issuance of bauds, except that their issuance may 
be exempted from the initiative aud refereudum requirements by reciting facts 
respecting an emergency; and that publication and notice must be made ouce a 
week for two consecutive wee!?s by a newspaper published in the county and also 
that said bonds need not be offered to the siukiug fuud trustees for the commis
siouers or to any other taker and that they also may be sold at popular subscription. 

CoLUMBUS, OHIO, April 23, 1913. 

Ho:>. EARL ERTEL, Member H ousc of Representatives, Loveland, Ohio. 

DEAR SIR :-I have your request of April 23rd for an opinion as to the con
struction of the so-called Snyder act, being house bill No. 640, passed at the present 
session of the general assembly and now in effect. Your questions are as follows: 

"1. In what amount can bonds be issued under this act by a munici
pality? 

"2. What is the time limit on the running of said bonds? 
"3. Also I would be pleased to have you suggest very briefly the 

proc~dure to be followed in issuing such bonds?" 

Answering your first question, I am of the opinion that there is no limitation 
upon the amount of bonds which can b"e issued by a municipality under favor of 
this act. The act, in section 3 thereof, which I do not quote, provides for the 
issuance· of two distinct kinds of evidences of indebtedness for the purposes men
tioned therein, viz. notes, i. e., certificates of indebtedness and bonds. The dis
tinction between these two form"s of securities is too well known to require elab
orate discussion. 

Section 4 of the act does impose limitation, both as to amount and as to 
the time for which they may run, upon notes or certificates of indebtedness which 
may be issued. This section, however, has no relation whatever to bonds. 

Section 5 of the act relates to this form of security, and that section contains 
no limitation whatever upon the amount of bonds which may be issued nor upon the 
length of time for which they may run, except that there is a limitation upon the 
amount which may be made payable in any one year. The words "made payable" 
as therein used are not to be understood as equivalent in meaning to the word 
"issued." This phrase means that in issuing bonds the authorities issuing them 
must not provide that the final redemption of more than the amount therein referred 
to shall take place in any one year. If the amount (an amount equal to one-tenth 
of one per cent. of the 1912 duplicate of the taxing district) is insufficient for the 
needs of the borrowing corporation or sub-division, the only requirement is that 
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the bonds be issued in series, some of them falling due in one year and some in 
another. The purpose of this limitation is evidently to prevent the corporation or 
subdivision from paying off its obligations too soon, and thus placing an inordinate
ly great burden upon the taxpayers of any one year. 

As to your first question, then, there is no limit upon the amount of bonds 
which may be issued under this act by a municipality. 

As to your second question there is no time limit on the running of such 
bonds. The eighteen months' limitation to which you refer in your inquiry relates 
to notes and not to bonds. 

The procedure of issuing bonds under this law is as follows: 
The resolution or ordinance providing for their issuance may be passed and 

become effective immediately without publication or suspension for referendum 
purposes, but must recite the facts respecting the emergency, and otherwise bring 
the proceedings within the terms of the act. (Sectioi1 3.) The bonds may then be 
sold after publication and notice once a week for two consecutive weeks in one 
newspaper published and of general circulation in any county in which a part of 
the municipality is located. On the expiration of the two weeks' period they may 
be sold directly to bidders without necessity of being offered to the sinking fund 
trustees or the commissioners or to any other taker. If the council wishes they 
may be sold at popular subscription. 

The bonds must be executed as other bonds of the corporation are executed, 
excetJt that on their face they must recite the purpose for which they are issued, 
and that they are issued under authority of this act. 

In all other respects the provisions of the general law respecting the issuance 
of bonds apply, and it will be necessary for the municipality to vary its ordinary 
procedure only in the particulars which I have specified. 

When the issuance of the bonds is provided for, and even before their sale, 
the contracts may be let, the money being regarded as in the appropriate fund for 
that purpose. 

212. 

I trust that the information I have given you will be sufficient for your needs. 
· Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 

TOWNSHIP TRUSTEES-CO:\IPRO:\HSE NOT PERMITTED IN ABSENCE 
OF DISPUTE OF CLAIM OR VALUABLE CONSIDERATION. 

The power conferred by Section 3244, General Code, upon townslzip tntstees 
to sue and be sued, carries with it the authority to compromise a suit. Such com
promise, however, may not be entered i11to without a valuable consideration or 
1111less there exists a bona fide dispute as to the tow11slzip rights with reference to 
the claim. 

CoLUMBUS, OHio, April 1, 1913. 

HoN. C. P. VENUS, Member of (he House of Representatives, Columbus, Ohio. 

DEAR SIR :-Under date of March 19th you request my opinion as follows: 
"The Ohio Trust Company of Huron county, Ohio, was depository 

for the funds of Norwalk, township, said county, and while such depository 
said trust company became insolvent, and the township had on deposit 
$6,000.00. 
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"The township sued the sureties on the bond of said depository, and 
recovered a judgment which carried with it interest due the township on 
said deposit. 

"I would be pleased to have your legal opinion as to the authority of 
the township officers to compromise said case now pending against the sure
ties of said trust company as such depository, by the payment of the prin
cipal without any interest." 

Section 3244 of the General Code is as follows: 

"Each civil township lawfully laid off and designated, is declared to 
be, and is hereby constituted, a body politic and corporate, for the purpose 
of enjoying and exercising the rights and privileges conferred upon it by 
law. It shall be capable of suing and being sued, pleading and being im
pleaded, and of receiving and holding real estate by devise or deed, or 
personal property for the benefit. of the township for any useful purpose. 
The trustees of the township shall hold such property in trust for the 
township for the purpose specified in the devise, bequest, or deed of gift. 
They may also receive any conveyance of real estate to the township when 
necessary to secure or pay a debt or claim due the township, and may 
sell and convey real estate so received, and the proceeds of such sale shall 
be applied to the fund to which such debt or claim belonged." 
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It is well settled that authority imparted to a public officer to sue and be sued 
implies the power to compromise an action brought by or against the official. 
Compromise is defined in 8 Cyc., 501, as follows: 

"A compromise is an agreement between two or more parties as a set
tlement of matters in dispute." 

On page 504 of the same authority it is said: 

"A compromise and settlement must, like all other contracts, he sup
ported by a sufficient consideration or it cannot be enforced." 

And on page 505 it is said : 

"The rule is well settled that an agreement of compromise is sup
ported by a sufficie1it consideration where it is in settlement of a claim 
which is unliquidated, where it is in settlement of a claim which is disputed, 
or where it is in settlement of a claim which is doubtful." 

On page 509 it is stated: 

"The usual test, however, as to whether a compromise and settlement is 
supported by a sufficient consideration is held to be not whether the matter 
in dispute was really doubtful, but whether or not the parties bona fide 
considered it so, and that the compromise of a disputed claim made bo11a 
fide is upon a sufficient consideration, without regard as to whether the 
claim be in suit or not." 

From your statement of the facts, it is not clear that the matter of claim against 
the surety is really in dispute. You do state that the case is pending, and the as
sumption would seem to be justified that an appeal had been made. The question, 
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therefore, whether or not the township trustees are empowered to compromise 
the claim by the remission of the interest due in accordance with the judgment 
recovered is one of fact. If there in reality exists a bona fide' dispute as to the 
right to recover, or if some other substantial consideration for the release of in
terest exists, the claim readily might be settled by the acceptance of the principal 
without the interest. If such is not the case, however, and it is clear in the minds 
of all the parties that the township is legally entitled to the judgment with interest. 
no compromise can be made. 

213. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-BANK AND TRUST COMPANIES :tviAY NOT 
ENGAGE IN REAL EST ATE BROKERAGE BUSINESS. 

The purposes for which savings banks and trust companies may hold real estate, 
by virtue of sections 9774 and 9762, General Code, are enumerated in section 9753, 
General Code. 

The power to purchase leases and hold real estate for the mere purpose of 
conducting. a real estate or brolarage business is not therein included and is, there
fore, not possessed by s11ch institutions. 

CoLUMBUS, OHIO, April 24, 1913. 

HoN. W. A. GREENLUND, Member Ohio Senate, Columbus, Ohio. 

DEAR Sm :-On March 3, 1913, you made the following request for my opinion: 

"'Nill you please advise me whether or not in your opinion savings 
banks and trust companies have the right under their charters to engage 
actively in the real estate brokerage business." 

The following sections of the General Code govern savings banks and trust 
companies in the matter of their dealing in real estate: 

The provision as to trust companies, is section 9774, which is as follows: 

"A trust company may purchase, lease, hold and convey real estate, 
exclusive of trust property, for the purpose and in the manner provided by 
this chapter as to commercial banks, and subject to like restrictions." 

The provision as to savings banks is section 9762, which is as follows: 

"A savings bank may purchase, lease, hold and convey real estate for 
the purposes and in the manner hereinbefore provided as to commercial 
banks, and subject to like restrictions and limitations." 

You will note that the requirement as to trust companies and also as to savings 
banks ~gives authority to these companies to purchase, lease, hold and convey real 
estate only in the manner provided for commercial banks and subject to the same 
restrictions. Therefore, the provision as to commercial banks must be read as if 
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it applied directly to trust companies and savings banks. This provision governing 
the dealing, of commercial banks, in real estate is section 9753, which is as follows: 

"A commercial bank may purchase, lease, hold and convey real estate 
only as follows: 

"a. Real estate whereon is erected or may be erected a building or 
buildings useful for the convenient transaction of its business, and from 
portions of which, not required for its use, a revenue may be derived; 
but the cost of such building or buildings and the real estate whereon they 
are erected in no case shall exceed sixty per cent. of its paid-in capital 
and surplus; 

"b. Such as is mortgaged or conveyed to it in good faith by way of 
security for loans made by or money due to such corporation; 

"c. Such as has been purchased by it at sales upon foreclosure of 
mortgages owned by it, or on judgments or decrees obtained or rendered 
for debts due to it, or in settlements effected to secure such debts. All 
real property referred to in this paragraph shall be sold by such cor
poration within five years after it is vested therein, unless upon application 
by the board of directors, the superintendent of banks extends the time 
within which such sales shall be made; 

"d. Such corporation also shall have power by lease to acquire a suit
able building for the convenient transaction of its business, and from 
portions of which, not needed for its own use, a revenue may be derived." 

Therefore, savings banks and trust companies can only purchase, lease and 
hold real estate as provided in the above section, and they would be without 
authority to engage actively in the real estate or brokerage business, that is buy
ing and selling real estate for profit. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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230. 

ROADS AND HIGHWAYS-POWERS OF COUNTY cm.IMISSIONERS IN 
APPLICATIOX FOR AXD RECEIPT OF STATE AID BEXEFIT FOR 
YEARS 1912 A~D 1913-EFFECT OF FLOOD DESTRUCTION. 

Under section 1185, General Code, when the county commissioners have not 
applied for state aid funds for 1912, prior to May 1st of that year 011d the tow:z
ship tritstees have not made such application prior to April 1st, the state highway 
commissioners may expeud the allowauce for the construction, maiutenance and 
improvement of iuter-county highways within the county, except that no part of 
the $444,000 appropriated by the legislature may be used for repairs unless there 
are at least two hundred miles of improved road in the county. 

Uuder section 1225, General Code, ouly such highways may be kept in repair 
by the use of state aid money as were improved or constructed under the state 
aid act and such inter-county highways in which no state aid money has been 
expended, where they have been permanently improved with constructio1i equal 
to that specified by the state highway commission for the material used, pro
viding such roads have been taken over by the state on application of the county 
commissioners. 

By applying prior to May 1, 1913, the county may receive its share of the 1913 
state aid for repairs, if the commissioners appropriate an amount at least double 
that received from the state and the trustees of the township or township in which 
the roads to be repaired are situated appropriate an amount equal to that received. 

CoLUMBUS, Omo, April 18, 1913. 

HoN. R. B. CAMERON, House of Representatives, Columbus, Ohio. 

DEAR SIR:-You have requested my opinion upon the following statement of 
facts: 

"Great damage was done by the recent floods to the highways and 
bridges in Defiance county and by reason thereof, it will be necessary for 
the county commissioners to issue bonds in the sum of $100,000.00 approx
imately, to build and repair bridges. On account of the additional burden 
that will thereby be placed upon the taxpayers of the county, it is desired 
to use the state aid money allotted to said county for the years 1912 and 
1913, for the purpose of repairing the roads which have been damaged as 
aforesaid, without requiring the county to expend an equal amount. 

"The county auditor states in a letter addressed to the governor, which 
is before me, that the amount now in the road fund of the county is $8,-
000.00, and that about $6,000.00 will come into said fund from the June 
collection of taxes. 

"In addition to the foregoing facts, I have been informed by the 
state highway commissioner that no application was made by the county 
commissioners or by the trustees of any township in Defiance county, for 
the state aid money appropriated to said county for the year 1912, and that 
there is in such fund, the sum of $7,500.00." 

I respectfully direct your attention to section 1185 of the General Code, which 
provides: 

"The commissioners of a county may make application to the state 
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highway commissioner for aid from an appropriation by the state for the 
construction, improvement, maintenance, or repair of highways. Such ap
plication shall be filed prior to )lay 1 of the year in which such appro
priation may be made or become available. If the county commissioners 
have not made use of the apportionment to such county, in the year in 
which it is available, then the township trustees may make application prior 
to the first day of April of the succeeding year. And if the township 
trustees do not make use of the appropriation prior to the first day of July 
next succeeding, then the state highway commissioner shall have full power 
and authority to enter upon and construct, improve, maintain or repair 
any of the inter-county highways or parts thereof of said county, either by 
contract, force account; or in such manner as the state highway com
missioner may deem for the best interests of the public, paying the full cost 
and expense thereof from the said apportionment of the appropriation to 
said county so unused as aforesaid. Any part of the apportionment to a 
county remaining unexpended shall remain to the credit of such county 
and be available for the succeeding year as herein provided." 

45 

It was the duty of the county commissioners of Defiance county, under the 
above quoted statute, to have made application for the 1912 funds, on or before 
May 1, 1912, and as they failed to do so, the trustees of any township of the 
county, on or before April 1, 1913, could have applied for and receive said money. 
Inasmuch as the trustees did not do this, the state highway commissioner has full 
power to expend the same for the construction, maintenance, improvement or re
pair of any of the inter-county highways of the county without the contribution 
of an equal amount by the county, except that no part of the $440,000.00 specifically 
appropriated by the legislature for 1912 (102 0. L. 401), may be used for repairs 
unless there are at least two hundred miles of improved road in the county. The 
consent of the state highway commissioner, however, must be obtained before the 
1912 state aid money can be used for repairs. · 

The use of the 1913 state aid money, for repairs, is gov.erned by section 1225 
of the General Code, which provides: 

"Highways improved or constructed under the provisions of any act 
providing for aid by the state shall be kept in repair and maintained by 
the state highway commissioner. The expense of such repair and mainte
nance shall be divided and payable twenty-five per cent. thereof by the 
state, fifty per cent. thereof by the county and twenty-five per cent. thereof 
by the township or townships. The state's share being payable from 
moneys appropriated by the general assembly for the purpose; the county 
and township shares from their respective road or road repair funds. 

"It is hereby provided that the state highway commissioner may enter 
into a contract with an individual, firm or corporation who shall give suffi
cient surety bond for the faithful performance of this contract, or with the 
county commissioners of any county, the township trustees of any town
ship in which such state highway is situate, for the repair and maintenance 
of such highway according to the plans and specifications provided by the 
state highway commissioner, or for the furnishing of the material or the 
labor necessary for such repair and maintenance, or the state highway 
commissioner may furnish the material or labor or both and directly su
pervise the repair and maintenance from his office, the work being done 
under any conditions or contract being subject at all times to inspection 
and supervision of the state highway commissioner. Inter-county high-
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ways in which no state aid money has been expended, if permanently im
proved with construction equal to that specified by the state highway com
missioner for the material used, may be taken over by the state on appli
cation of the county commissioners and shall henceforth be maintained 
as prescribed herein for other designated highways. County roads and 
state roads not taken over by the state shall be maintained by the county, 
and township roads by the township, the cost of such maintenance being 
paid from their respective road levies for the purpose." 

Under the last quoted section, only such highways may be repaired by the usc 
of state aid money as were (1) "improved or constructed under the provisions of 
any act providing for aid by the state;" or, (2) "inter-county highways in which 
no state aid money has been expended, if permanently improved with construction 
equal to that specified by the state highway commissioner for the material used," 
providing such roads have been taken over by the state on application of the 
county commissioners. 

On application of the county commissioners made prior to May 1st, the county 
may receive its share of the 1913 state aid appropriation, for repairs, if the county 
commissioners appropriate an amount at least double that received from the state, 
and the trustees of any township or townships in which the roads to be repaired 
are situated, appropriate an amount equal to that received from the state. 

236. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-MEMBER GENERAL ASSEMBLY AND 
HOLDER OF CITY OFFICE. 

U11der article 2, section 4 of the constitution, a member of the general assembly 
may not during his term, hold a city office and postpone receipt of vouchers there
for until the end of his term, even though holding himself in readiness for service 
in the general assembly at call. 

CoLUMBUS, OHIO, May 7, 1913. 

HoN. CARL D. FRIEBOLIN, Cleveland, Ohio. 

DEAR Srn :-I beg to acknowledge receipt of your letter of April 30th, asking 
my opinion on the following question : 

"A member of the general assembly, having served in the regular ses
sion of 1911, is elected to a city office the next year, 1912. He receives his 
vouchers as a member of the legislature of 1912, but does not wish to 
cash them now, having always held himself in readiness for special ses
sion. The question is : Shall he present his vouchers for 1912 ?" 

Section 4 of article 2 of the constitution provides : 

"No person holding office under the authority of the United States or 
llny lucrative office under the authority of this state shall be eligible to or 
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have a seat in the general assembly; but this provision shall not extend to 
township officers, justices of the peace, notaries public or officers of the 
militia." 
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This constitutional provrsron is one of several safeguards thrown about the 
legislative department to prevent undue influence in performing the solemn and 
important governmental function of legislating for the state. There is a direct 
prohibition against a person holding office either under the authority of the United 
States, or a lucrative office under the authority of this state, being eligible to the 
general assembly. The section provides certain exceptions to this sweeping prohi
bition, namely: Township officers, justices of the peace, notaries public and of
ficers of the militia. The holding of any and all other offices renders one both 
ineligible to, as well as causing the forfeiture of their seat in the general assembly. 
The well known maxim "Expressio unius exclusio alterius est" applies-a doctrine 
that has been so frequently interpreted by our supreme court, and the principles 
so often applied as to not need citation of authority. 

So, to my mind, there is no question but that a person holding a city office to 
which he has been elected is ineligible to, or to have a seat in the general assembly. 

vVhere the holding of two offices at the same time is forbidden by the con
stitution, an incompatibility is created similar in its effect to that of the common 
law, and the acceptance of a second office of the kind prohibited ipso facto abso
lutely vacates the first. 77 Va. 503; Dixon vs. People, 17 Ill. 191; Mechem on Pub
lic Offices, Sec. 429; People vs. Green, 40 N. Y. 394. 

It is my view, therefore, that when the person was elected to and accepted a 
city office he ceased to be a member of the general assembly, and lost all right to ob
tain the emoluments attached thereto. 

The reasoning apparent from an examination. of the case of State, ex rei., vs. 
Mason, 61 0. S. 62, indicates that had the clerk in that case have been an officer 
instead of merely an employe the court would have arrived at a different con
clusion. 

It is my opinion that the party referred to in the question is not entitled to 
draw pay for any time after he accepted and entered upon the duties of the city 
office. 

264. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ROAD NOT EXTENDING THROUGH 1\IU:NICIPALITY CONTINUOUSLY 
::\IA Y NOT BE DiPROVED AS A DISTRICT ROAD. 

Under sectio11 7108, General Code, a road not extending continuously through 
the corporate limits of a municipality may not be improved by the commissio11ers 
of a road district. 

COLUMBUS, OHio, April 17, 1913. 

HoN. D. VI/. CRISWELL, Member of House of Representatives, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of ::\farch 24th, requesting 
my opinion upon the following: 
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"Under the statute providing for special road districts for highway 
improvement, Franklin, Tuscarawas, Keene and Jackson townships in 
Coshocton county, Ohio, formed a special district for the purposes set forth 
in the statute. There has been some eighteen miles of highway improved. 

"Within this district are two municipalities, viz. : Coshocton (popu
lation 10,000) and Roscoe (population 700). 
"These two municipalities, while subject to the tax, cannot, according to 
the decision of the road commissioners of this district, have any road 
improvement within their incorporated limits, finding their decision on 
section 7108 of the General Code. 

"Coshocton has not asked, nor does not want any improvements made 
under the provisions of this law but Roscoe, •with a small tax duplicate 
finds they cannot improve their highways by an additional tax for such a 
purpose. The several roads leading into Roscoe are improved as shown 
by the accompanying map. 

"The continuity of such improvement is broken at the village limits and 
thus the traffic through this village to Coshocton, the county seat, is greatly 
interfered with by bad roads in Roscoe. 

"I would be pleased to have your department render an opinion upon 
the ruling of the road commissioners of this district on section 7108." 

Section 7108 of the General Code, provides: 

"If a majority of the votes cast at such election is in favor of improve
ment of the public roads of such district by general taxation, the road 
commissioners shall each year designate and determine what roads in 
their opinion should be improved in said year, the extent of such improve
ment in each township, at what points the improvement shall begin, and 
how much improvement shall be completed annually. No public highway 
within the corporate limits of a city or village in such road district shall 
be improved unless such road extends through such road district contin
uously." 

You will observe that before any roads in a road district can be improved 
within a municipality, they must extend through the district continuously; that is 
to say, such roads must extend from one side or boundary of the district, to an
other side or boundary thereof, without interruption or break in their continuity. 

I am unable to determine from the plat furnished with your letter, whether 
the roads sought to be improved within the village of Roscoe come within the re
quirements of section 7108, as above defined, but unless they do, the funds of the 
district may not be used to improve them. · 

The commissioners of the district are in possession of all the facts, and I am 
not prepared to say, from the information at hand, that their ruling is erroneous. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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351. 

STATE SENATOR DOES NOT VACATE OFFICE BY RE~IOVAL FR0~1 
DISTRICT. 

Under article 2, sectio11 2 of the constitutio11, senators are required to /rave re
sided i11 tlreir respecth·e districts and cowrties one year next preceding their election. 
Inasmuch, lrow.cver, as there is 110 C01!Siituti01ral or statutor:y prM•ision requiri11g 
a state se11ator to live in such district during his i11cumbency in office, Iris removal 
therefrom, subsequc11t to lzis elccti01r, will 110t operate to vacate such office. 

Cow:~mus, OHio, June 11, 1913. 

HoN. Vh.!. A. \VEYGA:<DT, State Senator, Raven11a, 0/zio. 

DEAR SIR :-Under date of :\lay 26th, you request my opinion as follows: 

"Can a duly elected and qualified senator subsequently reside outside 
of the senatorial district and hold office legally as state senator?" 

In the 29th volume of Cyc., page 1377, the following is said: 

"Residence within the district over which the jurisdiction of the office 
extends is often also made a necessary qualification by statute. In the 
absence of such an express provision, however, there would seem to be no 
reason for holding that residence within the district is necessary to eligi
bility, provided the other qualifications mentioned in the statute are present. 
But a provision of statute requiring residence must be observed." 

The only Ohio authority on the subject of your question which l have been 
able to find is section 3, article 2, of the constitution, which is as follows: 

"Senators and representatives shall have resided in their respective coun
ties or districts, one year next preceding their election, unless they shall have 
been absent on the public business of the United States, or of this state." 

So far as I have been able to find, the courts of this state in no way passed 
upon your question. 

The case of People ex rei. vs. l\1arkham, 96, Cal., page 262, however, bears a 
direct relation to your question. The syllabus of that case is as follows: 

"Constitutional Law-Qualification of State Senator-Change of Dis
trict After Election-Under section 4 of article 4 of the constitution, pro
viding that 'no person shall be a member of the senate or assembly who 
has not been a citizen and inhabitant of the state three years, and of the 
district for which he shall be chosen one year, next before his election,' 
a citizen and 1·esident of the state for three years who was duly elected 
state senator at the election held in 1890 for the fortieth district, composed 
of the counties of San Bernardino and San Diego, and who was at that 
time a qualified citizen and inhabitant of San Bernardino county, of which 
he remained a resident, was not deprived of his office because of the re
districting of the state by the legislature in 1891, whereby the county of 
San Diego alone was made to constitute the fortieth district." 
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In this case the court distinguishes case of State vs. Cheate, 11 Ohio St., 511, 
the syllabus of which case is as follows: 

"The legislature may change the boundaries of a county, and when 
such change places an associate judge within the limits of another county, 
who does not, within a reasonable time, remove into the limits of the 
county for which he was appointed, he forfeits his office. 

"A person who attempts to exercise the office of associate judge in 
a county wherein he does not reside, is guilty of intrusion and usurpa
tion. 

"The legislature may fill a vacancy that has happened, or that is certain 
to happen, before the meeting of the next general assembly." 

In the later case, however, it was expressly provided in the constitution, section 
3, as it existed at that time, that the incumbent of the office in question should 
during his continuance in office reside in the county for which he was elected. 

In the Ohio case the change of boundaries placed the judge in question outside 
of the district for which he was obliged to act as judge, by virtue of his office. 
The Ohio case is authority for the proposition that a change in boundary which 
results in placing an officer outside of his district, is equivalent to a removal from 
the district by the officer himself. 

Granting this principle, the California case may be considered on all fours with 
the question you present. In that case the constitutional provision required residence 
in the district for a certain period prior to the election of a senator, but said 
nothing with relation to his residence within such district after his election, and 
the court held that change of boundary, leaving the officer's residence outside of 
his district, did not disqualify him from holding office. 

That the matter is one dependent upon constitutional or statutory regulations 
is apparent from the fact that the legislature, with "reference to councilmen, has 
taken pains to provide that removal from the ward of a city or from a village, 
shail disqualify. Sections 4207 and 4218, General Code. And also by the fact that 
the constitution in section 12, of article 4, at the present time, expressly provides 
that judges of the court of common ple.as shall, while in office, reside in the county 
for which they are elected. 

In accordance with the above authorities, therefore, since there is no existing 
constitutional or statutory provision requiring a senator to reside in his district dur
ing his continuance in office, I conclude that a senator may subsequent to his 
his election reside outside of the senatorial district and still legally hold his office. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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360. 

WAGES ~lUST BE PAID NOT LESS THAX TWICE A ~IOXTH-PAY~IE~T 
OF DAILY OR WEEKLY WAGES NOT INTERFERED WITH. 

Under the provisious of house bill No. 132, every employer who employes five 
or more persous regularly must pay them their wages on or before the first day 
aud on or before the fifteenth day of each mouth. 

Payment of daily or weekly wages is not interfered with by the provisious of 
this act. 

CoLUMBUS, OHIO, July 9, 1913. 

RoN. CARL D. FRIEBOLIN, Member of the 80th Geueral Assembly, Clevela11d, Ohio. 

DEAR SrR :-I am in receipt of your communication dated June 13, 1913, in 
which you recite the following statement of facts: 

"The first half of section one (1) of senate bill No. 133, entitled: 
'An act to provide for the payment of wages at least twice in each calendar 
month' (approved Apri! 12, 1913,) provides that employers 'shall on or 
before the first day of each month pay all their employes engaged in the 
performance of either manual or clerical labor, the wages earned by them 
during the first half of the preceding month ending with the fifteenth 
clay thereof, and shall on or before the fifteenth clay of each month pay 
such employes the wages earned by them during the last half of the pre
ceding calendar month.' 

"For illustration say an employer who pays every other week has the 
following pay clays in June and July, namely: June 14th and 28th, July 
12th and 26. On each of said pay clays he pays for the two weeks pre
ceding the pay day week, which pay day week's wages are held back. 
For example: on pay day July 12th he will pay wages for the weeks June 
23rd to 28th inclusive and June 30th to July 5th, inclusive; holding back 
July 7th to July 12th, inclusive. On July 26th pay day, he will pay for the 
weeks July 7th to 12th inclusive and July 14th to 19th, inclusive, holding 
back July 21st and 26th, inclusive. 

"Nevertheless, said employer, as required by said act, would not on or 
before the 15th clay of July pay his employes the wages earned by them 
during the last half of the preceding calendar month, and likewise on or 
before the 1st of July would not be paying his employes the wages earned 
by them during the first half of June.'' 

and you request my opinion as to whether or not such an employer is complying 
with the provisions of section 1 of senate bill 132, passed March 25, 1913,. and 
approved April 12, 1913. _ 

In reply to your inquiry I desire to say that under the rules of construction 
in Ohio there can be no question but that the employer paying as cited in your 
statement of fact would not be complying with the provisions of section 1 of 
said act. That section provides that every employer who employs five or more 
regular employes in the state of Ohio, 

"shall on or before the first day of each month pay all their employes 
engaged in the performance of either manual or clerical labor the wages 
earned by them during the first half of the preceding month ending with 
the fifteenth day thereof, and shall on or before the fifteenth day of each 
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month pay such employes the wages earned by them during the last half 
of the preceding calendar month." 

Under that part of section I just quoted there can be no question of what the 
intent of the general assembly was, for it places the first day of each month and 
the 15th day of each month as mandatory pay days, and specifically sets forth what 
wages must be paid on each such pay day, an!f it provides in the latter part of 
said section as follows : 

"Provided nothing herein contained shall be construed to interfere with 
the daily or weekly payment of wages." 

And, while an employer paying in the manner set forth in the illustration in your 
letter may be doing better for his employe than by strict compliance with the pro
visions of section 1 of said act, nevertheless such employer would not, in ;ny opinion, 
be following the provisions of the said act. 

377. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

POSITION OF TEACHER IN PUBLIC SCHOOL NOT AN OFFICE-MEM
BER OF GENERAL ASSEMBLY MAY BE EMPLOYED AS TEACHER 
IN PUBLIC SCHOOL. 

The position of teacher in public schools is itot considered a public office, con
sequently there is no inhibition against a member of the general assembly being 
employed as a teacher in the public schools. 

CoLuMBus, OHIO, July 14, 1913. 

HoN. GEORGE S. CRAWFORD, Member House of Representatives, Graysville, Ohio. 

DEAR SIR :-Under date of July 12th you request my opinion whether a member 
of the general assembly can be employed as teacher of common schools when not 
engaged in session at Columbus. 

Section 4, of article 2 of the constitution provides as follows: 

"No person holding office under the authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible to, 
or have a seat in, the general assembly; but this provision shall not 
extend to township officers, justices of the peace, notaries public, or officers 
of the militia." 

The question which arises therefore is whether or not the position of school 
teacher can be considered as an "office." 

Section 4752, General Code, provides in part that: 

"Upon a motion to adopt a resolution * * * to employe a * * * teacher 
* * *·the clerk of the board shall publicly call the roll of the members 
composing the board and enter on the record the names of those voting 
'aye' and the names of those voting 'no.'" 
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It will be seen, therefore, that the legislature considers the position of a 
teacher as a mere employment by the board of education. ::\Ieasured by all of the 
definitions of "office" it is clear that the position of teacher is not an office; conse
quently there being an inhibition either statutory or constitutional against a member 
of the general assembly holding a lucrative employment such a member can be em
ployed as a teacher of common schools when not engaged in session at Columbus. 

This case is clearly distinguishable from the case of State vs. Gard 29 0. C. C. 
R. 426. In that case it was held that the election of one who is a teacher to the 
office of councilman of a city would contravene the provisions of section 120 of the 
Municipal Code (now section 4207, General Code) for the reason that such section 
4207 provides in part as follows : 

416. 

"Each member of council shall be an elector of the city, shall not hold 
any other public office or employment except that of notary public or mem
ber of the state militia, and shall not be interested in any contract with the 
city." 

While the position of teacher is not an office, yet it is a public employment. 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 

DEPUTY UNITED STATES MARSHAL AN OFFICER OF THE UNITED 
STATES-MEMBER OF GENERAL ASSEMBLY OF OHIO MAY NOT 
SERVE AS DEPUTY UNITED STATES MARSHAL. 

Since section 4 of article 2 of the constitution of Ohio provides that no person 
holding an office under the United States shalt be eligible to or have a seat in the 
general assembly, a member of the general assembly cannot serve as deputy United 
States marshal and retain his seat as a member of the general assembly, as a deputy 
United States marshal is an office of the United States. 

CoLUMBus, Omo, July 29, 1913. 

HoN. LAWRENCE BRENNAN, Member House of Representatives, 2705 East 55th St., 
Cleveland, Ohio. 

DEAR SIR:-Under date of July 15th you request my opinion as to whether or 
not you being a duly elected and qualified member of the house of representatives 
of the general assembly of Ohio may accept an appointment as deputy United States 
marshal without interfering with your position as such representative, providing 
you report for duty as representative whenever the legislature convenes. 

Section 4 of article 2 of the constitution of Ohio provides: 

"~o person holding office under the authority of the United States, or 
any lucrative office under the authority of this state, shall be eligible to, 
or have a seat in, the general assembly; but this provision shall not extend 
to township officers, justices of the peace, notaries public, or officers of 
the militia." 

The question, therefore, is whether or not one holding the position of deputy 
United States marshal is holding an office under the authority of the United States. 
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The constitution provides that ·such a person shall not have a seat ill the general 
assembly. 

Therefore, the acceptance of an office under the authority of the United States 
by a member of the general assembly would forfeit his rights as a member of the 
general assembly. \Vhile it is true that section 6 of article 2 provides that each 
house shall be the judge of the qualifications of its members, yet in the case of 
State ex rei. Leland vs. Mason, 61 0. S. 513 it was held: 

"A member of the general assembly, who has accepted an appointment 
to a federal judgeship thereby, by force of section 4 of article 2 of the 
constitution, becomes ineligible to a seat in the general assembly and 
ceases to be a member of that body, and is not entitled to payment of 
salary thereafter." 

The question, therefore, narrows itself down whether the position of deputy 
United States marshal is an office under the authority of the United Stites. 

Mechem on public offices, section 38, cited with approval in the case of State 
vs. Meyers, 56 0. S. 340 at page 349 states : 

"Whether deputies appointed by pub'lic officers are to be regarded as 
public officers themselves, depends upon the circumstances and method of 
their appointments. Where such appointment is provided for by law, and 
a fortieri where it is required by law, which fixes the powers and duties 
of such deputies, and where such deputies are required to take the oath of 
office and to give bonds for the performance of their duties, the deputies 
are usually regarded as public officers. * * * So a deputy marshal is an 
officer of the United States, and deputy sheriffs are recognized by the 
statutes of most states as independent public officers. * * *" 

The case cited under such section of Mechem in support of the proposition 
that a deputy United States marshal is an officer is the case of United States vs. 
Tinklepapgh 3 Blatchford (G. C.) 425. In that case, which was a criminal case 
the defendant was charged with obstructing, resisting and opposing an officer of 
the United States in serving or attempting to serve a warrant, and the court on 
page 429 states as follows : 

"The question, then, is: were Myer and Horton officers of the United 
States, authorized to serve .the warrant? They were deputies of the 
marshal. It is so charged in the indictment. As such deputies they were 
authorized to serve the warrant without any special appointment. But 
it is said that, although they may have been authorized to execute the war
rant, they were merely agents or servants of the marshal, and were not, 
within the meaning of the law, officers of the United States. A little 
consideration of the laws of congress will show that a deputy marshal is 
an officer of the United States, authorized to serve process; and, if he be 
such officer, so authorized, resistance to him is prohibited by the act of con
gress in question. 

"The marshal has power, as there shall be occasion, to appoint one or 
more deputies, who are removable from office by the judge of the district 
court or the circuit court sitting in the district, at the pleasure of either. 
(Act of September 24, 1789, I. U. S. Stat. at Large 87, section 27.) If a 

deputy marshal can be removed from office, he is an officer before he is so 
removed, for, he cannot be removed from office unless he is an officer; and 
as he has power to serve process he is an officer of the United States em-
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powered to serve process. Upon the death of the marshal, his deputies con
tinue in office, unless otherwise specially removed, until another marshal 
is appointed and sworn. (Act of September 24, 1789, I. U. S. Stat. at 
Large 87, section 28.) Every marshal or his deputy, when removed from 
office, has power, notwithstanding his removal, to execute all such pre
cepts as are in his hands at the time of such removal. Id. 88, section 
28.) ::\farshals and their deputies have the same powers, in executing. the 
laws of the United States, that sheriffs and their deputies in the several 
states have, in executing the laws of the several states. (Act of February 
28, 1795, section 1 U. S. Stat. at Large, 425.) When a witness is 
material on the trial of a criminal case, a judge is authorized to issue a 
warrant, directed to the marshal or other officer authorized to execute 
criminal and civil process, to arrest such witness and carry him before 
sm;h judge. (Act of August 8, 1846, section 7, 9 U. S. Stat. at Large 
74.) These several laws show that deputy marshals are officers of the 
United States, authorized to serve process." 
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The United States court having held that a United States deputy marshal 
is an officer of the United States I am of the opinion that should you accept a 
United States marshalship you would under the case of State ex rei. Leland vs. 
Mason supra cease to be a member of the general assembly and would not be 
entitled to payment of salary thereafter. 

558. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BY FORCE OF SECTION 16 ARTICLE 2 OF TilE CONSTITUTION AN ACT 
OF THE LEGISLATURE TN CO~FORl\HTY WITH THIS PROVISION 
PURPORTING TO AMEND PRIOR STATUTES HAS THE FORCE OF 
A NEW ENACTMENT. 

1. By force of sectiCIJI 16 of article 2 of the state constitution an act of the 
legislature in conformity with this provision purporting to amend prior statutes 
has the force and effect of a new enactment, and is effective as law although the 
statutes it purports to amend are repealed by all earlier act passed ill pari materia 
with it. 

2. The reference to the "slate board of agriculture" in the act regulating the 
sale of feed stuffs (H. B. 393; 103 0. L. 515) is a mistake that may be corrected by 
constructioll by readi119 thereill instead the "agricultural commission" the board in
tended by the act. As thus corrected, this act as the later enactment is effective 
and repealed by implication sections 64 to 69 inclusive and sections 71 and 72 of 
senate bill 178 as enacted (103 0. L. 318, 319) relati11g to the same subject matter. 

CoLuMnus, Omo, October 14, 1913. 

Ho::-<. STEPHEN ::\1. YouNG, Member llouse of Representatives, Clevelaad, Ohio. 

DEAR SIR :-As previously acknowledged, I have your favor of June 10, 1913, 
in which you call my attention to apparent conflict in certain provisions of senate 
bill 178 ( 103 0. L. 304) with those of house bill 393 ( 103 0. L. 515). 

More specifically the discrepancy in these laws, as appointed by you, arises 
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from the fact that senate bill 178 as enacted, by sections 64 to 72, inclusive, thereof, 
makes certain provisions regulating the sale of feed stuffs, and by section 124 
thereof, repeals sections 1129 to 1138, inclusive, of the General Code, relating to 
the same subject matter, while house bill 393 as enacted amends sections 1129 to 
1134 inclusive, and sections 1136, 1137 and 1138 of the General Code, and by the 
amendment thereof makes provisions with reference to the subject matter of the 
act, to wit, the sale of feed stuffs, in some respects materially different from those 
made by the sections of senate bill 178 relating to the same subject matter. In 
view of this apparent conflict you ask my opinion as to the effect to be 
given to these enactments in question. More particularly, you inquire, first, 
whether it was competent for the legislature in the enactment of house bill 393 
to amend the sections of the General Code which had been repealed by senate 
bill 178; second, whether senate bill 178 as enacted, will be rendered nugatory in 
part by the enactment of house bill 393; third, whether effect must be given to 
both sections 66 of the senate bill and 1131 General Code of the house bill requiring 
a person engaged in the sale of feed stuffs to obtain a license from the agricultural 
commission, and the state board of agriculture, respectively. 

Briefly stated, the history of these two enactments is as follows: 

Senate bill 178 was passed by the senate March 18, 1913, and by the house, 
with certain amendments thereto, on April 15, 1913. On the same day the house 
amendments were concurred in by the senate. The bill as enacted was signed by 
the presiding officers of the senate and house on April 28, approved by the governor 
May 3, and deposited in the office of the secretary of state on May 7. House bill 
393 was passed by the house March 19, 1913, and by the senate with certain amend
ments thereto, on April 11. These amendments were concurred in by the house 
on April 15, and the bill as enacted signed by the presiding officers of the house 
and senate on April 28, and approved by the governor May 7. The law as enacted 
was filed with the secretary of state on May 8. 

Senate bill 178 as enacted (103 0. L., 304) is an act creating the agricultural 
commission of Ohio and prescribing its organization, power and duties. This act 
confers on the agricultural commission certain powers and duties previously 
conferred upon a-nd exercised by other officers and boards, including the state board 
of agriculture. Prior to the act in question, just noted, the power and duty of 
enforcing the statutory law with reference to the sale of feed stuffs (sections 1129 
to 1138 G. C.) was vested in the state board of agriculture. By section 11 of the 
act just noted it is provided that on and after the fifteenth day of July, 1913, this 
board, among others, should have no further legal existence; and further by this 
act, the sections of the General Code creating this board and prescribing its 
regulations, powers and duties, were expressly repealed. Now sections 64 to 72 
of this act, inclusive, make certain provisions as to the sale of feed stuffs, and certain 
of these sections, to wit, sections 65, 66 and 72, confer powers and impose duties 
on the agricultural commission with reference to the matter of the sale of feed 
stuffs. House bill 393 as enacted ( 103 0. L. 515) by sections 1129 to 1134 in
clusive, and sections 1136, 1137 and 1138 G. C., as therein amended, and by section 
1136-a, G. C., as therein enacted, likewise makes certain provisions regulating the 
sale of feed stuffs, and certain sections of the act, to wit, sections 1130, 1131, 1133, 
1137 and 1138, confer certain powers and ·impose certain duties upon the state 
board of agriculture. 

Aside from the sections of the respective acts in question conferring powers and 
imposing duties upon the agricultural commission and the state board of agriculture, 
respectively, it is noted that the provisions of senate bill 178 regulating the sale of 
feed stuffs, correspond quite closely, as to subject matter, with the provisions of 
house bill 393. Your inquiry does not invite· anv discussion by me as to which 
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provisions in the sections above noted in these resp~ctive enactments are in harmony, 
or as to which are in conflict and iil the view I take of the questions presented, 
such discussion is not necessary. 

It is clear that the provisions of house bill 393, insofar as they purport to 
confer power and duties on and with reference to the state board of agriculture 
are wholly ineffectual. With this exception, however, this act (103 0. L. 515) must 
be given effect as the law on the subject matter, to wit, the sale of feed stuffs. 
This latter conclusion follows from the fact that this act covers the whole subject 
matter and purports to revise the statutory law pertaining thereto. In the case of 
Goff vs. Gates 87 0. S. 142, 149 the court says: 

"It is a well known rule of construction that where a statute pur
ports to revise the whole subject matter of a former act and thereby evi
dences the fact that it is intended as a substitute for the former, although it 
contains no express words to that effect it operates as a repeal of the 
former law." 

On a consideration of both of these acts in question, I am of the opinion that 
it was the legislative intention to confer all power, duties and authority with refer
ence to the sale of feed stuffs on the agricultural commission of Ohio provided for 
by the senate bill. This follows not only from the fact that the state board of 
agriculture has been abolished but also from the consideration that by section 11 
of the senate bill it is expressly provided that the agricultural commission shall suc
ceed to and be possessed of the rights, authority and powers of the state board of 
agriculture. And it seems quite clear that insofar as the state board of agriculture 
is referred to in house bill 393 it is the agricultural commission which is intended. 
The reference therein to the state board of agriculture is in legal intendment a 
mistake or misnomer to be corrected by construction. In the case of State ex rei. 
vs. Archibald 52 0. S. 9, the court says: 

"That courts have power to correct errors and mistakes in statutes, 
cannot be doubted; but such errors and mistakes must be manifest beyond 
doubt, either on the face of the act or when read in connection with other 
statutes in Pari materia. When it thus appears beyond doubt that a 
statute, when read literally as printed, is impossible of execution, or will 
defeat the plain object of its enactment, or is senseless, or leads to absurd 
results or consequences, a court is authorized to regard such defects as the 
result of error or mistake, and to put such construction upon the statute as 
will correct the error or mistake, by carrying out the clear purpose and 
manifest intention of the legislature." 

In view of the fact that the state board of agriculture has been abolished, 
the provisions of house bill 393, with reference to the state board of agriculture 
are senseless and absurd, and impossible of execution; while on the other hand it 
is clear from the provisions of the senate bill as enacted in pari materia with the 
house bill as enacted that it is the legislative intent to invest the agricultural com
mission with the powers and duties incident to the enforcement of the law as to 
the sale of feed stuffs. I am of the opinion therefore that the words "agricultural 
commission" should by construction be read into house bill 393, instead of the words 
"state board of agriculture" and that so read effect is to be given to the provisions 

of the house bill as the effective law on the subject. 
It follows that a person engaged in the sale of feed stuffs is required to 

obtain but one license, and that from the agricultural commission, for which he 
is required to pay the sum of twenty-five dollars and no more. 
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I note your query as to whether it was competent for the legislature in the 
enactment of house bill 393 to amend sections of the General Code which had been 
repealed by the enactment of senate bill 178, I do not think that the situation pre
sented any difficulty. 

By force of constitutional provision (section 16 article 2) the act of the legis
lature in passing house bill 393, had the force and effect of a new enactment (15 
0. S. 573, 602) it follows that the act (103 0. L. 515) is valid and effective not
withstanding the sections of the General Code it purports to amend were repealed 
by the senate bill as enacted. 

Attorney General vs. Stryker 141 Mich., 437. 
Golonbieski vs. State 101 Wis. 333. 
In conclusion I note that the subject matter of section 70 of the senate bill to 

wit: feed stuff adulterants is not covered by any corresponding section or pro
vision in the house bill, and of course, the provisions of said section 70 is the 
effective law on the matters covered by it. As to the other sections of the senate 
bill covering the subject of feed stuffs it will be noticed that, save that the words 
"agricultural commission" arc used instead of the words "state board of agri
culture," their language is identical with the corresponding sections of the General 
Code which the house bi!l purports to amend, and as sections of the house bill 
cover completely the subject matter in the corresponding sections of the senate 
bill and are evidently intended as substitutes for corresponding sections·of previous 
legislation, it follows that the sections of the house bill stand as the effective law on 
the particular subjects covered by them and the corresponding sections of the 
senate bill are repealed by implication. 
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Thorniley vs. 81 0. S. 108, 118. 
Goff vs. Gates, supra. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 

THE PRACTICE OF EMPLOYES SIGNING "PAYMASTERS' ORDERS" 
DOES NOT VIOLATE THE PROVISION OF 103 OHIO LAWS 154, AN 
ACT PROVIDING FOR THE PAYMENT OF WAGES TWICE A MONTH 
AND PROVIDING THAT NO ASSIGNMENT OF FUTURE WAGES 
SHALL BE VALID. 

The practice represented by employes signing "paymasters' orders" directi11g 
their employers to apply a part of their earnings to the payme11t of the premium 
on their insurance is not avoided by the provisions of 103 Ohio Laws, page 154, 
an act to provide the payment of wages twice a month and also providing that 
no assignment of future wages shall be valid. 

CoLUMBUS, OHIO, November 5, 1913. 

HoN. HERMAN FELLINGER, Jdember House of Representatives, Clevela11d, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of November 5th, re
questing my opinion upon the effect, if any, of an act entitled, "To provide for the 
payment of wages at least twice in each calendar month" (103 0. L. 154), upon 
the use of what is commonly called paymasters' orders for the payment of in
surance premiums out of periodical wages. 
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You enclose for my examination, in connection with this question form X o. 
1603 of the Standard Accident Insurance Co., and forms K os. 968, 2339 and 2489 
of the Continental Casualty Co. 

The act in question, in so far as it applies to the subject at hand, provides 
as follows: 

"No assignment of future wages * * * shall be valid." 

Form Ko. 1603 of the Standard Accident Insurance Company contains the 
following order, directed to the paymaster: 

"Agreement for $-----
"Ace. Pol. No.---------

H. 0. No.---------
Sick Pol. No.-------

"To. ------------------------------------- ----------------------
"For valuable consideration, I have agreed to pay to the Standard 

Accident Insurance Company, of Detroit, Michigan, the amount of money 
herein stated, from my wages earned during the several periods respec
tively specified, and to leave the amount thereof with you, to be transmitted 
to the Standard Accident Insurance Company, or its duly authorized agents, 
and to that end, I hereby request you to make such payments for me, and 
in my behalf, $-------- from wages earned in the month of ----------
19---- * * * 

"These payments cover the premiums on a policy issued to me by said 
Standard Accident Insurance Company, bearing even number and date 
herewith; the first payment applying on the first insurance period of two 
months from date hereof, the second payment to the second insurance 
period of two months more; the third payment to the third insurance period 
of three months more; and the fourth payment to the fourth insurance 
period of five months more. * * *" 

Form No. 968 of the Continental Casualty Company provides as follows: 

"Paymaster's order for $---------- No.-------
"To the paymaster of --------------------------------· 

"Please pay for me to the Continental Casualty Company the sum 
of ----------------------------- dollars and charge the same against my 
pay account for services rendered or to be rendered by me. 

"This order is given to provide for the payment of premium, on 
policy of insurance for which I have this day made application, and you 
are authorized and requested to pay the said sum in installments from my 
wages as follows : 

"$--------------- from my wages for month of ------------ 19 ___ _ 
* * *" 

Form No. 2239 of the Continental Casualty Company contains the following 
provision: 

"Order for $---------- on paymaster of ------------ No. ____ _ 
"Please pay for me to the Continental Casualty Company the sum of 

-------------------- dollars and charge the same against my pay account 
for services rendered or to be rendered by me. 

"This order is given to provide for the payment of premium on a policy 
of insurance for which I have this day made application, and you are au
thorized and requested to pay the said sum in installments as follows: 
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"First installment of $----------------- to be paid from my wages for 
month of ------------------- 19_____ * * *" 

Form No. 2489 of the Continental Casualty Company contains the following 
provision: 

"I have this day made application to the Continental Casualty Com
pany (hereinafter called the company) for a policy of insurance. This 
order is given to provide for the payment of the premium thereon which 
you are authorized and requested to deduct from my wages in installments 
as hereinafter provided, pay to the company for me, and charge against 
my pay account for services rendered to or to be rendered to my employer 
on whom this order is drawn. 

"These installments are to be deducted and paid without notice, one 
from the wages of each of the months hereinafter named. If my wages 
are paid to me more often than once a month, then each installment in
stead of being deducted and paid from the whole month's wages is to be 
deducted and paid from that part of the month's wages first payable to me. 
If for any reason whatever you fail to make deduction and payment of 
any of said installments you are further authorized and requested at the 
option of the company to deduct and pay the defaulted installment from 
my wages for any subsequent period." 

There are other stipulations in these various contracts which are made a part 
of the insurance contract by adoption and reference. Such adoption and. refer
ence, in my opinion, however, does not have the effect of giving to the insurance 
company any vested contractual right to pay any specified amount of wages as such. 
In other words, the paymaster is made the agent of the assured for the payment 
of his premium, and this agency does not give the company any right to the 
wages as such, but merely the right to demand and receive payment of the pre
mium in the installments specified, which said right is personal as against the 
assured. 

These things being true, the order to the paymaster does not, in my judgment, 
amount to a technical "assignment." An assignment is an act whereby the owner 
of a chose in action transfers to a third party an absolute or pro tanto right to the 
thing itself. 

I am, therefore, of the opinion that the practice represented by these orders, 
· and the orders themselves, are not avoided by the act referred to. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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670. 

APPOINTMENT OF HU11ANE OFFICER-PROBATE JUDGE WITHOUT 
AUTHORITY TO APPOIXT SUCH OFFICER-POWER OF JUDGE TO 
APPROVE SUCH APPOINT1iENT. 

A probate judge has 110 power under the act found in 103 0. L. 864, to ap
point a humane officer. The probate judge may approve the af'Pointment of a 
humane officer, and that is the extent of his pou:er. 

CoLUMBUS, OHIO, December 29, 1913. 

HoN. WILLIAM A. WEYGANDT, Member of Ohio Senate, Ravenna, Ohio. 

DEAR Sm :-Under date of October 4, 1913, you inquire: 

"I have been asked by· a probate judge whether he has the power under 
the new statutes to name a humane officer. He states that he understood 
he had the power, but he cannot find any authorization for it in the law. 
I find that he has power to appoint probation officers, and must approve 
the naming of humane officers outside of corporations. Is that correct, 
and is that the extent of his authority?" 

The humane society is covered by sections 10062 to 10084, General Code. 

Section 10070, General Code, provides for appointment of agents of the humane 
society, commonly known as humane officers. Said section reads: 

"Such societies may appoint agents who are residents of the county or 
municipality for which the appointment is made, for the purpose of prose
cuting any person guilty of an act of cruelty to persons or animals, who 
may arrest any person found violating any provision of this chapter, or 
any other law for protecting persons or animals or preventing acts of 
cruelty thereto. Upon making such arrest, such agent shall convey the per
son so arrested before some court or magistrate having jurisdiction of 
the- offense, and there forthwith make complaint on oath or affirmation of 
the offense." 

Such appointment is to be approved by the probate judge if the society exists 
outside of a city or village, by virtue of section 10071, General Code, which reads: 

"All appointments by such societies under the next preceding section 
shall have the approval of the mayor of the city or village for which they 
are made. If the society exists outside of a city or village, appointments 
shall be approved by the probate judge of the county for which they are 
made. The mayor or probate judge shall keep a record of such appoint
ments." 

Section 10072, General Code, provides the manner in which the salary of such 
officer shall be fixed and paid. 

The foregoing sections were not amended at the recent session of the legisla
ture. 

By virtue of section 1662, General Code, as amended in 103 Ohio Laws 874, 
the officer who acts as judge of the juvenile court may appoint probation officers. 

Said section provides in part : 
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"The judge designated to exercise jurisdiction may appoint one or 
more discreet persons of good moral character, one or more of whom may 
be women, to serve as probation officers, during the pleasure of the judge. 
One of such officers shall be known as chief probation officer and there 
may be first, second and third assistants. * * *" 

These probation officers are not humane officers. 
The new statutes to which you refer are no doubt found in the act of 103 

Ohio Law 864, et seq., pertaining to the board of state charities and the juvenile 
court, and other charitable institutions. 

I find no authority in this act which permits the probate judge to appoint the 
humane officer. 

The judge of the juvenile court may appoint probation officers, and the probate 
judge may approve the appointment of a humane officer, and that is the extent of 
his power. 

671. 

Respectfully, 
TrMoTHY S. HoGAN. 

Attorney General. 

COUNTY SEALER OF WEIGHTS AND MEASURES-DEPUTY COUNTY 
SEALER OF WEIGHTS AND MEASURES-CIVIL SERVICE. 

The county auditor is the county scaler of weights and measures by virtue of 
section 2615, General Code. The deputy cowzty sealer of weights and mcasur.:s 
was not protected by the civil service act prior to January I, 1914. 

CoLUMBUS, OarF, December 29, 1913. 

HoN. C. P. VEN.us, Member of the House of Representatives, Norwa/l{, Ohio. 

DEAR SIR :-Under date of September 29, 1913, you inquire of this depart
ment: 

"Are county sealers of weights and measures now holding office, pro
tected by the civil service law, or does this protection go into effect Jan
uary 1, 1914 ?" 

An answer to your inquiry has been held in abeyance until an opuuon could 
be rendered to the state civil service commission covering various phases of the 
new civil service law. 

Prior to the enactment of the civil service act of 103 Ohio Laws 698, there 
was no civil service law for county positions or offices. 

By virtue of section 2 of the civil service law, section 486-2, General Code, 
appointments are not to be made under the new law until January 1, 1914. The 
deputy county sealer of weights and measures was not protected by the civil 
service act prior to January 1, 1914. The county auditor is the county sealer of 
weights and measures by virtue of section 2615, General Code. 

The meaning of the word "incumbents" as used in the new civil service law, 
and when persons are to be considered as incumbents has been considered in an 
opinion to the state civil service commission. We would suggest that you confer 
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with this commission as to any further inquiries about the new ci>il service law, 
as this department has deemed it advisable to address all opinions as to the civil 
service law to this commission. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Secretary of State) 
18. 

BOARD OF ELECTIOXS-::\lAY CO~IPENSATE PRINTIXG CO~lPAXY 
FOR CHAXGE l\IADE IX PLA:\S AXD SPECIFlCATIOXS BY ORAL 
AUTHORIZATIOX, WHEX 1IISTAKE OF LAW I-JADE IX GOOD 
FAITH, CAUSES FAILURE OF PLAXS TO COMPLY WITH Ai~IEXDED 
ST ATUTE-COXTRACTS. 

Wizen a deputy state board of election, through iuadvertance, fails to appre
heud the requiremeuts of an amendmeut to the statutes, submits plalls and specifi
cations, contract for which is duly a·warded, which plans fail to specify an addi
tiollal requireme11t of such ame11dment, and compliance with the law requires that 
the printillg company be authori:;ed to provide such additio11al printing of regis
tration lists without the submission of further plans and bids and the company 

_consents to perform such additional work upon such oral autlzori::ation, held: 
· That ilzasmuch as there was no indication of any intent to violate or ignore 
the provisions of the statute and as emergency requires such action to be taken, 
the proceedings beiug entirely in good faith, the board should compeusate such 
company for the additional work so performed. 

CoLUMBus, OHio, August 12, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-Since rendering to you the opinion, on July 12, 1912, in reference 
to the claim of The Britton Printing Company of Cleveland, Ohio, against the 
board of deputy state supervisors and inspectors of elections of said city, additional 
facts have been submitted to this department, which require a further considera
tion of the question. 

It is urged on behalf of The Britton Printing Company, that the specifications 
upon which its bid was made, were drawn in accordance with the terms of sec
tion 4917, General Code, as said section existed prior to the amendment thereof, 
as shown in 102 Ohio Laws, 181, and as approved on l\fay 29, 1912. 

It is contended on behalf of the printing company as follows: 

"The first intimation The Britton Printing Company had of any greater 
requirements in connection with the execution of the work was when the 
board demanded a sufficient number of 'press proofs' to enable the board to 
place two copies at each polling place. It was at that time The Britton 
Printing .Company informed the board that such requirements were not 
within the specifications upon which the bid was based, and that they 
would be unable to do the work demanded at the price bid. They were in
structed to go ahead and comply with the requirements, and were informed 
that adjustment would be made on the basis of the work done." 

The specifications called for proof copies, as follows: 

"Two proof copies of the first and second days and two proof copies 
of the last two days must be furnished as soon as possible after receiving 
copy." 

Under the amendatory act of section 4917, General Code, the requirements 
for printed lists of registered voters is greater than in the former provisions of 
said section. 
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Section 4917, General Code, prior to the amendment, provided: 

'"The board of deputy state supervisors shall immediately cause at 
least three copies of such list for each precinct in such city respectively 
to be printed on broadside sheets of thick paper ami in plain type, two 
of which lists they shall cause to be Slcurely posted at the polling place in 
such precinct three days or more before the X ovember election each year 
and also before every other election. The third copy from each precinct 
shall be retained by the board of deputy state supervisors, and each year 
bound together in a volume and preserved in its office. They shall cause at 
least fifty additional ccpies of such list respectively to be printed in 
pamphlet form for immediate distribution." 

As amended in 102 Ohio Laws 181, said section 4917, reads: 

'"The board of deputy state supervisors shall immediately cause a 
number of copies of such list for each precinct in such city respectively to 
be printed on broadside sheets of thick paper and in plain type, two of 
which lists they shall cause to be securely posted at the polling place of 
such precinct, within five days after they receive such lists from the regis
trars, and one of which shall be delivered to the controlling committee of 
each political party or authorized committee of each set of candidates nom
inated by petition. Each list printed shall include all the names theretofore 
received, and when a new list is posted, the preceding list may be remo\·ed. 
After the close of any registration of electors held prior to any primary 
or special election, the new names shall be underscored. 

"A copy of the complete registration prior to a X ovember election 
from each precinct shall be retained by the hoard oi deputy state super
visors, and each year, after the close of the annual registration, bound to
gether in a volume and preserved in its office. They shall cause at least 
fifty additional copies of such list rcspectinly to he printed in pamphlet 
form for immediate distribution." 
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The time for receiving the lists from the registrars is provided for in section 
4916, General Code, as amended in 102 Ohio Laws 181, which reads: 

"On the clay following each registration clay, unless such clay be 
Sunday or a registration clay, in which event on the next succeeding day, 
each year, the registrars of each election precinct shall make and deliver 
to the board of deputy state supervisors at its ofiice in such city a true 
list of the names of all the electors registered hy them in their respective 
precincts on the preceding day or days, arranged in alphabetical order of 
their surnames, followed by their full Christian names and residences, and 
having the registry number of each prefixed." 

Then follows provisions as to the heading and certificate of said lists an<l 
copy thereof. 

L'nder the original section it was only necessary to have the list of register.::<! 
voters printed and posted at the polling places ·three clays or more before the 
election. This list consisted of all the registered voters in the precinct. 

L'ncler the amendatory act a printed list of the regi~tererl votl·r~ must he marie 
and posted after each registration day, except when two rl'gistration days are held 
on consecutive clays, and then after the last of ~aid consecutive days. Each new 

:J -A. G. 
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list must include all voters theretofore registered. That is, the printed list after 
the second day's registration must include those registered on the second day as 
well as those registered on the first day. 

Specification :t\ o. 1 calls for the printed lists which are to be posted at the 
polling places, as follows: 

"For each election precinct in the city of Cleveland ten (10) copies 
of the list of registered voters in said precinct, printed in small pica type 
with headings and footings, on sheets 22x28 inches; the paper to be used 
to be white book paper eighty (80) pounds to the ream." 

A fair construction of this specification would mean the printing of the total 
registered vote of each precinct. It does not call for the printing of such list 
after each registration day or days, as provided in the amendatory act of ?>lay 29, 
1911. 

The specifications further provide that the printed lists provided for in spe
cification No. 1 should be delivered before 8 o'clock a. m. of October 25, 1911. 
This would indicate that the specifications were not drawn in compliance with the 
provisions of the amendatory act. 

The specifications call for: 

"Two proof copies of the first and second days and two proof copies 
of the last two days must be furnished as soon as possible after receiving 
copy." 

It is urged that the printing company was required to furnish a sufficient num
ber of "press proofs" -to enable the board to place two copies at each polling place. 
The facts submitted are not sufficient to enable this department to determine 
whether the furnishing of "press proofs" is different from the requirements of the 
specifications to furnish "two proof copies." This must be determined from the 
facts. It is not shown what, if any, extra work was done by The Britton Printing 
Company. They were bound by the specifications upon which their bid was based. 
As held in the opinion of July 12, 1912, they cannot be allowed extra compensation 
for work which was covered by the specifications and their bid. 

In order that this department may pass upon the legal question involved, it 
will be assumed that The Britton Priting Company was required by the board of 
deputy supervisors to perform more work than was covered by the specifications 
and bid. 

The elate of the specifications does not appear. The bid, however, was sub
mitted on September 1, 1911, and the specifications were, no doubt, submitted in 
August preceding. The act in question was amended on May 29, 1911, three 
months before the bid was submitted. The board evidently overlooked the re
quirements of the amendatory act, at the time the specifications were drawn. lt 
appears by the letter of The Britton Printing Company that on or before October 
10, 1911, a request was made for the delivery of registration names after each 
registration day. The company then objected to the furnishing of the names in 
that manner. 

Section 5050, General Code, provides the manner in which the contract for 
printing must be let, as follows: 

"The printing provided for in this chapter, except poll books and tally 
sheets, shall be let by the board of deputy state supervisors to the lowest 
responsible bidder in the county, upon ten clays' notice published not more 
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than three times in two leading newspapers of opposite politics published 
in such county. In case of special elections, the board may give notice by 
mail, addressed to all the printing offices within the county instead of pub
lishing such notice. 
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Section 4917, General Code, is not found in the same chapter as section 5050, 
supra. But the original act, as found in 97 Ohio Laws 181, et seq., as shown on 
page 229, read, "The printing as provided for in this act" instead of "in this chap
ter" as now found in section 5050, General Code. The provision of section 4917, 
General Code, as to the printing of the registered voters, were found in the act 
of 97 Ohio Laws 185, et seq. The provisions of section 5050, General Code, then 
covered the printing provided for in section 4917, General Code, and in my opinion 
it still covers such printing. 

The contract for the printing in question should be let at competitive bidding. 
It was in compliance with this provision that the board asked for bids. After the 
bids were received and the contract awarded, it was discovered that the specifica
tions did not comply with the requirements of the amended act as to printing the 
list of voters after each registration day or days. It does ·not appear when 
this discovery was made. It is evident, however, that it was made at a time when 
it was too late to secure other bids. 

A contract had been entered into in accordance with the specifications, and 
instead of asking for new bids the board of elections requested the company with 
whom the contract had been entered into, to do the extra work. It would not 
have been practicable at that time to have asked for bids for the additional work 
to be done. In that event The Britton Printing Company would have occupied 
a position of decided advantage. 

In the case of Mueller vs. Board of Education, 11 Nisi Prius, N. S. 113, it Is 
held: 

"Failure of a board of education to advertise for 'extras,' which 
have become necessary for the completion of a high school building under 
a contract theretofore awarded, renders void a contract for the supplying 
of such extras, unless an urgent necessity existed for completion of the 
work without the delay incident to advertising for the submission of bids. 

"\Vhether failure to cOmply with a statutory requirement with refer
ence to public work may be excused by 'urgent necessity' for an early com
pletion of the work must be determined from the circumstances of the 
particular case." 

This decision was based upon the provisiOns of section 7623, General Code, 
which specifically excepted cases of "urgent necessity" from the requirement for 
competitive bidding. The statutes pro:viding for the printing of election supplies 
do not make any such exception. 

The case presented is one in which, I believe, strict rules of law should not be 
applied. There is no indication of any intent to violate or ignore the provisions 
of the statutes. An attempt was made to comply with the statutes as to competitive 
bidding. Through a mistake, evidently caused by overlooking a recent amendment 
of the statute, the contract for the printing did not include all the printing re
quired. In order to comply with the provisions of section 4917, General Code, as 
to the posting of the list of registered voters after each registration day, the 
board of elections was compelled to require the additional work without asking 
for bids therefor. 

The Britton Printing Company complied with this request and performed the 
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extra work. Under such circumstances the company should receive a reasonable 
compensation for the extra work. And I am of the opinion that the board of 
deputy state supervisors and inspectors of elections will be authorized to allow a 
reasonable compensation for the extra work, if any, that was performed by The 
Britton Printing Company, under the circumstances as herein set forth. This con
clusion is based upon the assumption that the mistake was not discovered in time 
to ask for new bids as required by the statutes. 

44. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

FOREIGN CORPORATIONS-BUSINESS WHICH MAY BE ENGAGED IX 
IN OHIO. 

Under sections 178 and 179, General Code, a foreign corporation for profit may 
not transact business in this state until it procures from the secretary of state, a 
certificate that it has complied with the requirements of law to authori:::e it to do 
business in this slate and that the business of such corporation is such as may be 
transacted in this state by corporations organi::ed under the laws of this state. Un
der these statutes a foreign corporation may not be permitted, in this state, to act 
wzder a purpose clause which reads: "(1) To act as agent, trustee or attorney in 
fact;" "(2) To CO!llract for the ser.;ices of attonzeys-at-law for the prosecution 
or defense of all}' matter or proceeding before a11y court of law or cha11cery, o1· 
other tribunal; to collect, adjust and settle claims on commercial or other accounts 
mzd for damages for breach of contract or personal injuries, or any demand of any 
nature whatever;" " ( 3) To enter into contracts with attomeys-at-lm.o, physicians, 
dentists, merchants, professional and business men of all kinds for mutual services;'' 
" ( 4) To buy, own and sell shares of capital stock in incorporated companies, ill
eluding its own stock;" "(5) To engage in and transact any and every business 
which a corporation organi:;ed under the general i11corporation laws of Michigan 
may lawfully transact." 

Such corporation may operate 1111der the purpose clause reading: "To furnish 
commercial reports of, to investigate and furnish information upon any and all 
matters as required," "to buy, own and sell patent rights, bonds, mortgages and 
other securities;" "to buy and forward goods and merchandise of every description 
and to engage in the mail-order business." 

CoLUMBtJS, OHIO, October 30, 1913 . 

. HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Olzio. 

DEAR SIR :-I beg to acknowledge receipt of your Jetter of October 22ncl, re
questing my opinion as to whether a foreign corporation desiring to engage m 
business in Ohio may exercise in this state all or any portion of the following cor
porate powers: 

"To act as agent, trustee or attorney in fact; to contract for the serv
ices of attorney-at-law for the prosecution or defense of any matter or 
proceeding before any court of law or chancery, or other tribunal; to col
lect, adjust and settle claims on commercial or other accounts, and for 
damages for breach of contract or personal injuries, or any demand of any 
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nature whatever; to furnish commercial reports, so-called; to investigate 
and furnish information upon any and all matters as required; to buy, own 
and sell shares of capital stock in incorporated companies, including its 
own stock ; to buy, own and sell patent rights, bonds, mortgages, notes and 
other securities; to enter into contracts with attorneys-at-law, physicians, 
dentists, merchants, professional and business men of all kinds for mutual 
service; to buy and forward goods and merchandise of every description 
and to engage in the mail-order business, and to engage in and transact 
any and every business which a corporation organized under the general 
incorporation laws of :\Iichigan may lawfully transact." 
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Correspondence accompanying the letter discloses that the company is desiroas 
of engaging in as many of these different lines of business as may be permis
sible under the laws of the state of Ohio, if such laws permit the entrance of the 
corporation into the state for any purpose whatsoever. 

The inquiry as submitted, therefore, involves an interpretation of section 178 
of the General Code, which, in part, is as follows: 

"Before a foreign corporation for profit transacts business in this state, 
it shall procure from the secretary of state a certificate that it has com
plied with the requirements of law to authorize it to do business in this 
state, and that the business of such corporation to be transacted in this 
state, is such as may be lawfully carried on by a corporation, organized 
under the laws of this state for such or similar business, or if more than 
one kind of business, by two or more corporatio11s so incorporated for 
such kinds of business exclusively. * * *" 

·In connection with this section, section 179 must also be considered. It pro
vides, in part, as follows: 

"Before granting such certificate, the secretary of state shall require 
such foreign corporation to file in his office. a sworn copy of its charter 
or certificate of incorporation, and a statement under its corporate seal 
setting forth the following: The amount of capital stock of the cor
poration, the bttsi11ess in ~i.·hic/1 it proposes to e11gage c(•ithin this state; 
and the name of a person designated as provided by law, upon whom pro
cess against the corporation may be served within this state. ,;, * *'' 

As I understand the meaning of these two related sections, they permit a 
foreign corporation to enter the state for the transaction of some of its authorized 
businesses only. That is to say, if the foreign corporation desires to do in Ohio 
a business permitted by the laws of its own state, it may secure a certificate under 
these sections from the secretary of state authorizing it to transact that busin.:ss, 
although under its charter of incQrporation it may possess, in the state of its 
origin, the power to transact other business not permitted under the laws of Ohio. 
As already stated, I understand it to be the purpose of the corporation, the appli
cation of which has given rise to your question, to exercise in Ohio such corporate 
powers of those above enumerated, as may be lawfully exercised by it in this state. 

Clearly, the corporation could not be permitted in Ohio to transact all of the 
different businesses enumerated in the above clause, which, I take it, is taken from 
its charter. The following activities of the corporation are not such as 

"May be lawfully carried on by a corporation, or organized under the 
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laws of this state for such or similar business, or * * * by two or 
more corporations so incorporated for such kinds of business exclusively 
* * *" 

"1. To act as agent, trustee or attorney in fact.'' This recital is not suffi
ciently definite to afford evidence of the kind of business proposed to be carried 
on, and would not be permissible in the articles of incorporation of an Ohio com
pany. 

"2. To contract for the services of attorney-at-law for the prosecution or 
defense of any matter or proceeding before any court of law or chancery, or 
other tribunal; to collect, adjust and settle claims on commercial or other accounts, 
and for damages for breach of contract or personal injuries, or any demand of 
any nature whatever." This clause, without some qualification might be regarded 
as describing the doing of a "professional business," as determined in State, ex 
rei., Physicians' Defense Company vs. Laylin, 73 0. S. 90, which I have com
mented upon in other opinions to you. The doing of such "professional business" 
is prohibited to Ohio corporations by section 8623 of the General Code, and upon 
the authority of the above cited case, cannot be undertaken by a foreign corpora
tion in this state. 

"3. To enter into contracts with attorneys-at-law, physicians, dentists, mer
chants, professional and business men of all kinds for mutual· services." This 
clause is subject to the same objections as the last one commented upon. 

"4. To buy, own and sell shares of capital stock in incorporated companies, 
including its own stock." As you have been heretofore advised, an Ohio corpora
tion may not be authorized to exercise the full ownership of shares of stock of 
other corporations or of its own shares of stock, and by virtue of section 178, 
above quoted, a foreign corporation may not be admitted to transact such business 
in Ohio. 

"5. And to engage in and transact any and every business which a corporation 
organized under the general incorporation laws of Michigan may lawfully transact." 
A foreign corporation may not be permitted to enter Ohio to transact all business 
that may be transacted under the laws of another state. The express language 
of section 178, supra, is sufficient authority for this statement. 

In my opinion, a corporation may lawfully transact in Ohio the business de
scribed by the following purpose clauses constituting a portion of the above par
agraph, not condemned by the application of rules which I have mentioned: 

"To furnish commercial reports, so-called; to investigate and furnish infor
mation upon any and all matters as required; to buy, own and sell patent rights, 
bonds, mortgages, notes and other securities" (this phrase "other securities" does 
not refer to the shares of capital stock of incorporated companies which seems 
to be reasonably clear by the construction of this clause in connection with that 
which immediately precedes it in the original) ; "to buy and forward goods and 
merchandise of every description and to engage in the mail-order business." 

I might also add that as to the second and third clauses to which objection has 
been made in particular and perhaps in lesser degree to the other clauses objected 
to, if some disclaimer or qualification were added to the language of the articles 
of incorporation so as to make it clear that the things which· cannot be done under 
the laws of Ohio were not intended to be engaged in, the application as to such 
matters might be accepted. That is to say, it is my opinion that a corporation 
cannot be admitted into Ohio for the purpose of doing all of the things which 
might be done under the language to which objection has been made. It does not, 
however, follow that some of the things which might be done thereunder cannot 
lawfully be undertaken by a corporation in Ohio. Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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53. 

ARTICLES OF IXCORPORATIOX-IXSL'RAXCE-::\!UTUAL PROTEC
TIVE ASSOCIATIOX-GUERNSEY COUNTY SLAVISH SOCIETY. 

A purposed corporation, whose purpose clause provides for "promoting frieud
ship, charity and benevolence, and to assist its members in sickness or distress aud 
aid tlze families of deceased members, b;y voltwtary contributions, under regulatio11s 
and by-laws to be adopted," is not such a mutual protecti·ve company as comes 
within the terms of section 942i, General Code, as such is not the doing of business 
on the assessment plan for stipulated sums of money. 

Such business constitutes a11 i11surance business, however, a11d ma)' uot, there
fore, be carried on in Ohio, except by a corporation which complies with the 
statutes of this state. Such a corporation is not included within the terms of sec
tion 5409, General Code, which provides for certaiu exceptious from the require
ments of the statutes providiug for a mutual protective associatiou, uor does such 
business come within the exceptions specified bj• section 9491, Geueral Code, from 
the fratenwl beuejits society requirements. Iuasmuch, therefore, as such a compa11y 
does not come u'ithin any of the exceptious to the rut, requiriug iusurauce com
pauies to comply with the iusurauce laws of this state, and as it camzot be incor
porated as a mutual protective company, it llecessarily follows that it collstitutes 
Hone of the corporations referred to in auy of the paragraphs of section li6, Gen
eral Code, which provides a schedule of fees for the secretary of state for filiug 
the articles of incorporation of such companies as may be lawfully orgaui::ed uudcr 
the laws of this state. 

CoLUMBUS, OHIO, January 31, 1913 .• 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 3, 19i3, 
requesting my opinion as to the legality of the articles of incorporation of The 
Guernsey County Slavish Society, a proposed corporation, not for profit, for the 
following purpose: 

"Promoting friendship, charity and benevolence, and to assist its mem
bers in sickness or distress, and aid the families of deceased members, 
by voluntary contributions, under regulations and by-laws to be adopted." 

I note the fact that a check for $25.00 is attached to these articles as a filing 
fee, and your request for advice as to whether or not the company is one descrihcd 
in paragraph 5 of section li6, General Code; I also note the specific request for an 
opinion as to whether or not this company constitutes a mutual protective company 
as described by section 942i, General Code. 

Unless this company does constitute a mutual protccth·e company as sug
gested by the section last named it cannot he admitted to do business in Ohio for 
reasons already recounted to you in other opinions. That section authorizes the 
formation of companies or associations, 

"To transact the business of life or accident or life and accident in
surance on the assessment plan, for the purpose of mutual protection and 
relief of its members, and for the payment of stipulated sums of money to 
the families, heirs, executors, administrators, or assigns of the deccascrl 
members of such company or association, as the member may direct, in 
the manner provided in the by-laws." 
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I am of the opmwn that the method of doing business as disclosed by Lhe 
purpose clause above quoted is not in conformity to section 9427, General Code. 
The acceptance of voluntary contributions under regulations and by-laws is not 
the same thing as the doing of life insurance business on the assessment plan for 
the payment of stipulated sums of money, yet the assistance of members in sick
ness and distress and in the aiding of families of members in case of death are 
activities which substantially amount to the business of insurance, and which, 
therefore, may not be carried on in Ohio except by a corporation formed under 
one of the statutes of this state. 

I deem it proper here to state that the various opinions of this ·department 
relating to the organization of mutual associations for purposes substantiai\y 
amounting to insurance are not to be read in an absolute and general sense. Sec
tion 9459, General Code, for example, provides with clearness certain exceptions to 
the provisiops of tht! preceding chapter from which the inference may be drawn 
that there are certain companies which otherwise would have to be organized un
der section 9427, General Code, and be governed by the succeeding sections which 
are withdrawn from the application thereof. Such associations are "any associa
tion of religious or secret societies * * * any class of mechanics, express, tel
egraph or railroad employes or ex-union soldiers, formed for the mutual benefit 
of the members thereof and their families or blood relatives exclusively or for 
purely charitable purposes." 

Similarly, in section 9491, General Code, are found certain exceptions from the 
fraternal benefit society act passed in 1911. The corporation under consideration 
at present, however, is not limited as to membership by any express provisions 
in the articles of incorporations. Even the name of the society indicates merely 
a limitation ascertained by the race of the members and a territorial limitation to 
a certain county. !\'either of these limitations is sufficient to bring th~ association 
within either of the saving qualities above referred to. 

I am, therefore, of the opinion not only that the Guernsey County Slavish 
Society is not, properly speaking, a mutual protective company, such as may be 
organized under section 9427, General Code, but also that it is not an association 
which by the force of the statutes last above cited may be permitted to engage in 
the activities defined in its proposed articles of incorporation without complying 
with the insurance laws of this state. 

Inasmuch as the society cannot lawfully be incorporated for the purposes 
mentioned in its articles of incorporation it necessarily follows that it constitutes 
none of the corporations referred to in any of the paragraphs of section 176, Gen
eral Code, as that section merely provides a schedule of fees to be accepted by 
the secretary of state for filing the articles of incorporations of such companies 
as may lawfully be organized under the laws of this state. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attoruey General. 
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102. 

FOREIGX CORPORATIOX-TRUSTEE FOR OHIO CORPORATIOX-
QUALIFICATIOX UXDER OHIO LAWS-DEPOSIT OF SECURITIES
TAXATIOX OF BOXDS DEPOSITED. 

Tht statutes of Ohio recogni::e the right of a foreign trust compan)' to act as 
trustee of an Ohio corporation, and such service would not constitute such "doing 
of business in this state" as is contemplated by sectio11 178, General Code, requir
ing the Pa:yment of 011 initial or 011 amz.ual fee based upon the property m,•ned allll 
business transacted in Ohio by it, and measured by its authori::ed capital stocl~. 

Such a corporation is, however, subject to sectio1zs 9778, 9779 and 9780, Cen
eral Code, requiring the deposit of securities with the treasurer of state as a con
dition precedent to its action as trustee of a mortgage security loan to an 0/zio 
corporation. 

The bonds so deposited have their situs in Ohio and are subject to tax therein. 
Such sewrities i11 the form of bonds of the United States or all)' district or terri
tory thereof, however, are not subject to state tax. Bonds of OilY state or ally 
mmlicipalit)•, issued subsequent to January 1, 1913, are subject to taxation rmdcr 
article 12, section 2 of the constitution. 

CoLUMBUS, Oaro, February 20, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of February 6, 1913, 
which I hasten to answer at the earliest opportunity. In it you request my opinion 
upon the following questions: 

"1st. May a foreign trust company act as trustee for an Ohio cor
poration? 

"2nd. Is the service proposed in the first paragraph of the letter of 
the Detroit Trust Company such a 'doing business in this state' as is con
templated by section 178 of the General Code? 

"3rd. If, for the purpose set forth-executing a trust-you determine 
that a foreign corporation must qualify under the laws of Ohio. then must 
it qualify in this department, or in the department of hank,; and banking? 

"4th. In case it is held that such a foreign trust company is required 
to deposit securities with the treasurer of 5tate in order to accept the trust 
in question, would such securities be subject to taxation in Ohio?" 

Answering your first question I beg to state that there is no doubt that a for
eign trust company may act as trustee of an Ohio corporation. Xo statute of 
this state prohibits such a course, and there is no principle of public policy which 
is opposed to it; in fact, by inference from statutes which will be hereinafter 
quoted, it necessarily follows that the state has recognized the right of foreign 
trust companies to accept such trusts. 

Answering your second question I beg to state that in my opinion the acceptance 
of a trust by a foreign corporation for the purpose of securing an issue of bonrls 
by an Ohio corporation upon property partly located in Ohio, does not constitute 
"doing business in this state" as is contemplated by section 178 of the General Codl'. 

(See opinion of attorney general to the secretary of state under date of J.Jay 
4, 1906, annual report, page 49, and Judson on Taxation, sections 175, et seq.) 

Therefore, a foreign trust company performing such services is not required 
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to take out a certificate of compliance with the laws of Ohio in the office of the 
secretary of state, nor to pay an initial fee or an annual fee based upon the prop
erty owned and business transacted by it in Ohio, and measured by its total author
ized capital stock. 

Answering your third question I am of the opinion that while, as already 
stated, the execution of a trust covering Ohio property by a foreign trust com
pany does not subject such company to the general corporation franchise tax 
laws of this state, such an act is subject to the regulatory power of the state under 
section 97i8 to 9780, inclusive, and similar sections of the General Code. The-;e 
sections were enacted in 1908 as a part of the Thomas banking act and in full 
are as follows: 

"Sec. 9778. No such corporation either foreign or domestic shall ac
cept trusts which may be vested in, transferred or committed to it by an 
individual, or court, until its paid in capital is at least one hundred thou
sand dollars, and until such corporation has deposited with the treasurer of 
state in cash fifty thousand dollars if its capital is two hundred thousand 
dollars or less, and one hundred thousand dollars if its capital is more 
than two hundred thousand dollars, except that, the full amount of such de
posit by such corporation may be in bonds of the United States, or of this 
state, or any municipality or county therein, or in any other state, or in 
the first mortgage bonds of any railroad corporation that for five years 
last past paid dividends of at least three per cent. on its common stock. 

"Sec. 97i9. The treasurer of state shall hold such fund or securities 
deposited with him as security for the faithful performance of the trusts 
assumed by such corporation, but so long as it continues solvent he shall 
permit it to collect the. interest on its securities so deposited. ·From time 
to time said treasurer shall permit withdrawals of such securities or cash, 
or part thereof, on the deposit with him of cash, or other securities of the 
kind heretofore named, so as to maintain the value of such deposit as herein 
provided. 

"Sec. 9780. No such corporation, foreign or domestic. authorized to 
accept and execute trusts, either directly or indirectly through any officer. 
agent or employe thereof, shall certify to any bond, note or other obligation 
to evidence debt, secured by any trust, deed or mortgage upon, or accept 
any trust concerning property located wholly or in part in this state with
out complying with the provisions of this and the two preceding sections. 
Any trust, deed or mortgage given or taken in violation of the provisions 
thereof shall be null and void." 

The language here employed is explicit, and its effect cannot be doubted. The 
requirement is that no mortgage executed to a foreign trust company covering 
Ohio property is valid unless a foreign trust company has made the required de
posit of securities with the treasurer of state. 

Answering your fourth question it is, of course, apparent that if the securities 
deposited be bonds of the United States or any district or territory thereof, they 
are not taxable for the reason that the state has no power to tax such securities. 

If however, the securities deposited under the sections last above quoted are 
bonds of another state than Ohio, or bonds of a municipality of another state or 
of a municipality of Ohio issued after (but not prior to) January 1, 1913 (see 
article 12, section 2 of the constitution, as amended in 1912), or first mortgage 
bonds of a railroad corporation as authorized under section 9778, the securities 
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themselves, if properly located within this state, are subject to its taxing power; 
so that if the laws of this state provide for the taxation of such bonds so held 
on deposit by the treasurer of state they may be and should be taxed. 

It was held in the case of Assurance Co. vs. Halliday, 126 Fed. 257, 110 Fed. 
259, that bonds and stock deposited by a foreign fire insurance company with the 
superintendent of insurance under section 9565, General Code, have a taxable situs 
in Ohio and may be taxed here. 

L"pon the authority of this decision I am constrained to hold that bonds and 
other securities deposited by a foreign trust company in Ohio to secure the per
formance of a trust accepted by it relating to property situated in Ohio, as re
quired by section 9778, General Code, are taxable in this state. 

118. 

Yours very truly, 
TIMOTHY S. HOGAN. 

Attorney General. 

ARTICLES OF H\CORPORATIOX-BEXEFICIAL SHARES CO~IPAXY
PURPOSE OF LOAXING TO SHAREHOLDERS TO EXTENT OF 
AMOU.\'T SUBSCRIBED, LAWFUL. 

CoLUMBUS, OHIO, January 30, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of January 20th, requestiug 
my opinion as to the legality of the purpose clause of The Beneficial Shares Com
pany a proposed corporation for profit. The clause in question is as follows: 

"Said corporation is formed for the purpose of extending the business 
credit of its shareholders, by the granting of loans to the extent of the 
sum paid in by such shareholders for their stock, without collateral se
curity, such loans to be made upon notes signed by such shareholder and 
two other shareholders in said company; with power and authority to 
maintain and conduct an office and place of business suitable to the. said 
purposes and doing all things necessary and incident thereto authorized by 
the laws of the state of Ohio." 

I confess that the business described by this clause is novel and that the ques
tion presented is unusual. The business partakes in a measure of the character 
of that transacted by a building and loan association and is somewhat similar in 
other respects to the business authorized to be transacted by other kinds of com
panies which require special incorporation and are subject by law to special reg
ulations. 1'\ evertheless, I have been unable to reach the conclusion that the cor
poration is one of those for which a special form of organization is required by 
law, so that within the rule which has been laid down in other opinions addressed 
to your department it might not be incorporated under the general laws of the state. 

The sole question, therefore, is as to whether or not the purpose, as defined 
in the foregoing clause, is one for which individuals lawfully may associate them
selves within the meaning of section 8623, General Code. 

On this point I have ·reached the conclusion that although the business is, as 
already described, an unusual one, and although it would seem that such busi
ness ought not to be undertaken save under the sanction of some special regula-
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tions and supervision by the state, yet it is not unlawful. In the absence of statu
tory enactment I know of no reason of public policy which would preclude the 
association of individuals for the purpose defined. 

I am, therefore, of ·the opinion that you may lawfully file and record the ar
ticles of incorporation tendered to you by The Beneficial Shares Company. 

152. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

OFFICES C01IPATIBLE-ASSISTANT SECRETARY OF STATE AXD 
CLERK OF BOARD OF CmiMISSIONERS FOR ERECTION OF LIMA 
STATE HOSPITAL. 

Inasmuch as the duties connected with the office of assistant secretary of state 
and clerk of the board of commissioners for the erection of a state hospital, act 
in no way as a check upon one another or are in no way subordinate to one an
other, and as it is physically possible for one person to discharge the duties of 
both, a single individual may serve as iucumbent of both offices at the same time. 

CoLuMnus, OHio, April 2, 1913. 

RoN. J. H. SECREST, Assistant Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 am in receipt of your letter of March 20th, in which you request 
me to confirm in a written opinion the oral opinion rendered you on the 9th clay of 
January, 1911, in which I officially advised you that it was lawful for you to serve 
as assistant secretary of state, and at the same time serve as clerk of the board 
of commissioners for the erection of the Lima state hospital, and receive from the 
state the salaries attached to both positions. 

I herewith give you the following written opinion, which will confirm my 
verbal opinion given you on the date mentioned in your communication. 

There is no constitutional or statutory inhibition making the two positions held 
by you incompatible. Under the most substantial rule, laid clown in the case of 
State, ex rei., Attorney General vs. Frank Gebert, 12 0. C. C. n. s., by our supreme 
court, without report, it was held that: 

"Offices are considered incompatible when one is subordinate to, or in 
any way a check upon the other; or when it is physically impossible for 
one person to discharge the duties of both." 

The two positions held by you, namely: Assistant secretary of state and clerk 
of the commission for the erection of the Lima state hospital, do not become in
compatible under either of the two reasons set forth in the above rule; neither is 
subordinate to or in any way a check upon the other; nor is it physically impos
sible for you to discharge the duties of both positions. 

I am, therefore, of the opinion that I was on January 9, 1911, when I gave you 
my verbal opinio~, that you could ho1cl both positions and receive the salaries at
tached to each office; and you may take this opinion as confirming said verbal 
opinion. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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165. 

DEPUTY STATE SL'PERVISORS OF ELECTIOXS-:'IIAY XOT E:'llPLOY 
LEGAL COL'XSEL-DUTY OF ATTORXEY GEXERAL. 

Inasmuch as members of the board of deputy state supervisors of electio11s 
have been stated by the courts to be state officers, the attomey geuera!, under sec
tiou 333, General Code, is required to ser~·e as legal adviser for such board. .d 
co11tract by such board, therefore, for legal service with a city solicitor is null a11d 
void a11d recovery may not be lzad for such services, ~vlzen a city solicitor has bee;z 
emploJ,•ed by the board to conduct a uuiudamus suit in behalf of its clerk. 

CoLDMBUS, OHIO, April 3, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Srn :-I am in receipt of your inquiry under date of February 15, 1913, 
enclosing a letter from 11r. ]. C. Crisp, deputy clerk state supervisors and inspec
tors of elections for Lorain county, Ohio, requesting an opinion on the question 
asked in that letter. :Mr. Crisp states: 

"The city auditor of Lorain refused payment of voucher issued by 
this board to pay a portion of the salary of the deputy clerk. 

"The board took no action until there were seven months' salary due, 
and on 1\ ovember 14th, passed a resolution employing F . .:\I. Stevens, at
torney, who at the time was prosecuting attorney, his term expiring De
cember 31st, to mandamus the auditor of the city of Lorain to issue 
voucher in favor of the said deputy clerk for the salary due. The case 
was heard before Judge \Vashburn, after being delayed several times at 
the request of the city solicitor of Lorain, final decision having been ren
dered early in January in favor of the board. 

".:\fr. Stevens rendered a bill for services and advised the board that in 
his opinion the payment for same should be made from county funds by 
the county commissioner the same as other bills contracted by the board are 
paid. The new prosecuting attorney, l\Ir. Adams, and the commissioners 
seem to be unable to determine the validity of the charge. 

"\Vill you please advise this board from what funds, in your opinion, 
the attorney's fees should be charged." 

Attention is called to the following sections of the General Code which pro
vide for the election machinery of the state. 

Section 4786 provides for the office of state supervisor, and state supervisor 
and inspector. 

Sections 4788 and 4789 provide for a board of deputy state supervisors and in
spectors of elections in certain counties and for their appointment. 

These provisions apply to the board of deputy state supervisors and inspectors 
of elections for Lorain county. 

As stated in State of Ohio, ex rei., vs. Board of County Commissioners of 
Cuyahoga Co., 8 1\isi Prius, 148-150: 

"From an examination of the election laws of this state it seems ap
parent that the legislature intended that the conduct of elections should 
belong to the state and .be under the control of state officers." 
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The court further points out the fact that the secretary of state is the prin
cipal election officer, and the deputy state supervisors, as subordinate officers for 
carrying out the agencies of the state, conduct all elections. The deputies do not 
act in an independent capacity. They are responsible to their principal, the stare 
supervisor and inspector of elections. 

Section 333, General Code, provides : 

"The attorney general shall be the chief law officer of the state and 
all its departments. ~ o state officer, board or the head of a department 
or institution of the state shall employ, or be represented by, other counsel 
or attorneys-at-law * * *." 

In view of the foregoing it is my opinion that the deputy state supervisors of 
elections of Lorain county were without authority to employ an attorney-at-law 
since they were without power to act in any independent matter as expressly au
thorized by statute or except under the orders of their principal, the state super
visor and inspector of elections, and since section 333, supra, prohibits any state 
officer, board or head of a department or institution of the state from employing 
or to be represented by other counsel or attorney-at-law than the attorney general, 
the employment of Mr. Stevens was illegal. 

I am not unmindful of the case of State vs. Boyden, reported in the 18 C. C., 
at page 82, wherein it was held that the board of elections of Cincinnati was 
authorized to employ an attorney-at-law in a matter in which they were interested, 
but that case was decided upon the authority of Yaple vs. Morgan, 2 C. C. 406 
(subsequently affirmed without report by the supreme court), but at the time of 
the decision in the case of Yaple vs. Morgan, supra, there was no statute pro
hibiting state officers, boards or heads of departments or institutions of the state 
from employing counsel. The statute was amended so as to include such prohi
bition April 19, 1898, 93 0. L. 127. 

In view of the statutes as we find them, while this department is not reaching 
out for more work, still it is my opinion that all matters wherein legal counsel 
or assistance is needed by the board of deputy state supervisors and inspectors of 
elections, the same must be obtained through their chief, the state supervisor and 
inspector of elections. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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198. 

ARTICLES OF IXCORPORATIOX-IXSURANCE BUSIXESS-~IUTU.\L 

PROTECTIVE ASSOCIATIOX-ASSESS~IEXT PLAX XOT POSSIBLE 
\\'HEX ASSESS~IEXT DEFIXITE AXD BENEFITS 1::\'DEFINITE. 

I 11 this state, mutual protecti·ve associatious may uot be orgaui::;ed ~-·here, in an 
attempted pursuance of the assessme11t pla11, the assessme11t is made ccrtai11 aud 
the be11ejits made colltiugellt aud uucertai11. The assessme11ts may be ltllcertaill 
a11d illdeji11ite, but the be11ejits must be certai11 a11d definite. 

CoLUMBUS, OHio, April 21, 1913. 

Ho:-<. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SrR :-I return to you herewith the proposed articles of incorporation 
of The First lliagyar Young ~len's Insurance Society of Lorain, Ohio, which have 
been submitted to me for consideration and action as provided by law, without 
having approved the same. My reasons for withholding approval are similar to 
those expressed by me in the matter of the articles of incorporation of The First 
Greek Catholic Russian Union of St. George in the state of Ohio, an opinio:1 
concerning which was handed you on October 26, 1912. 

Repeating the reason, without discussion, I may say that I cannot approve 
the articles now submitted to me because they authorize the transaction of an in
surance business upon a basis purporting to be the assessment plan but upon which 
the amount of each assessment is definite and the amount of benefits payabk, 
apparently, is contingent and unascertained. \Vhile it is true that under the 
statute, section 9427, General Code, a mutual protective association may not bind 
itself unequivocally for the payment of stipulated sums as death benefits without 
the reservation that the benefit payable shall be made, so to speak, out of the 
assessments, yet, it is clearly the intention of the statute and related sectiom, 
which I refrain from citing, that the insurance contract shall be for a stipulated 
death benefit, and that the assessments made, whatever the limits upon the amounts, 
shall be contingent and uncertain. 

In short, the law does not authori7.e the incorporation of an association for 
the purpose specified in these articles of incorporation. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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249. 

ARTICLES OF AGREE~IEXT OF COXSOLIDATION OF THE LORAI?\, 
ASHLAXD AND SOUTHERX RAILROAD CO~IPANY AND THE ASH
LAND- AXD \VESTERX RAILWAY CO:\IPANY-AUTHORIZATIOX 
TO ISSUE BOXDS IXSTEAD OF PREFERRED STOCK DOES XOT 
JUSTIFY CLASSIFICATIOX OF SUCH BO:\'DS AS CAPITAL. 

The fact that under section 8801, General Code, a railroad company in process 
of consolidation with other compa11ies may issue bonds i11stead of preferred stoclc, 
does not entitle bonds so issued to be designated as capital, and since the fifth 
article of the proposed agreeme11t of consolidation includes such indebtedness 
withi11 its stateme11t of capital stock, the same is misleading and should be corrected. 

CoLUMBUS, Omo, May 13, 1913. 

HoN- CHAS. H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of even date herewith, 
transmitting the proposed articles of agreement of consolidation of The Lorain, 
Ashland & Southern Railroad Company and The Ashland & VI! estern Railway Com
pany, under the proposed name of The Lorain, Ashland & Southern Railroad 
Company; and requesting my opinion as to legality of said proposed articles of 
agreement, and particularly of paragraph five thereof; and also as to the amount 
of fees it is the duty of the secretary of state to collect for filing the proposed 
articles of agreement. 

The articles, in their entirety, are very lengthy, and in the limited time which 
has been afforded to me for their consideration I have not attempted to consider 
all of their provisions, but only those which bear upon the subject-matter of the 
fifth article, to which you particularly refer, The following recitals and pro
visions have attracted my attention in this connection: 

"\VHEREAS, The public service commission of Ohio, by its two several 
orders, numbered 383, the first bearing elate December 5, 1912, and the second 
December 28, 1912, authorized said The Lorain, Ashland & Southern Rail
Road Company, in addition to the two hundred and fifty thousand 
($250,000.00) dollars par value of its stock now issued and outstanding 
to issue capital stock and first and second mortgage bonds, as follows, to 
wit: 

"'ORDERED, That said The Lorain, Ashland & Southern Railroad 
Company be, and it hereby is authorized to issue, transfer and deliver to 
The \Vest Virginia & Ohio Construction Company, its capital stock of the 
par value of one million five hundred and fifty thousand dollars ($1,550,-
000.00), its first mortgage five per cent. fifty year bonds of the par value 
of one million five hundred thousand dollars ($1,500,000.00), and its second 
mortgage five per cent. fifty year bonds of the par value of one million 
two hundred thousand dollars ($1,200,000.00), it being the opinion and 
finding of the commission that the issue of said capital· stock and said bonds 
is reasonably required for the proper purposes of said corporation.' 

************ 
"Fifth. The capital of the consolidated and merged company, the new 

corporation, organized by virtue of and in pursuance of these presents, shall 
be at the date of the approval thereof, by the stockholders of the con
stituent companies thereof, and when these presents shall have been duly 
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filed and recorded according to Jaw, four million, five hundred thousand 
($4,500,000.00) dollars, the amount and character thereof as authorized by 
the public service commission of Ohio, by its two several orders, numbered 
383, and bearing date December 5 and December 28, 1912, respectively, 
and as hereby fixed, as follows, to wit: 

"(a). Capital stock which shall be issued as general common stock 
of an aggregate face value of one million eight hundred thousand 
($1,800,000.00) dollars. 

(b). I ndebtedllcss secured by mortgages, which shall be first and 
second liens upon the properties, real and personal, rights and franchises 
of the company organized hereby, of an aggregate face value of two 
million seven hundred thousand ($2,i00,000.00) dollars, represented by 
first and second morfgage bonds to the amounts and of the character 
as follows:" 

81 

The consolidation of railroad companies is provided for and governed by 
section 9028, General Code, which is in part as follows: 

"Consolidation shall be made under the conditions and restrictions fol
lowing: 

;;1. The directors of the several companies may enter into a joint 
agreement, under the corporate seal of each company, for the consolida
tion of the companies, prescribing the terms, and conditions thereof, the 
mode of carrying into effect, the name of the new company, the number 
of directors and other officers thereof, their places of residence, the alllUIIIlt 
of the capital stock of the new compa7l}' agreed upon, the n!tmber of 
shares thereof, the amount of each share, and the manner of converting the 
capital stock of each constituent company into that of the new company, 
with such other details as they deem necessary to perfect the new organiza
tion and consolidation of the companies." 

The authority of the secretary of state to charge and collect fees for filing 
articles of agreement of this sort is prescribed by section 1i6, General Code, by 
parag.raph three thereof, which is as follows: 

"The secretary of state shall charge and collect the following fees for 
official services : 

"3. For filing articles of agreements of co11solidation of corporations 
having a capital stock, one-tenth of one per cent. upon the authorized cap
ital stock of the new corporation, created by such articles of agreement of 
consolidation, but not less than ten dollars in any ca!>e; hut no creclit 
shall he allowed for fees previously paid hy any of the constituent cor
porations, parties to such consolidation. · * '-' *" 

The order of the public service commission of Ohio, referred to in the pre
amble, and in the fifth article, as above quoted. was evidently issued under sec
tions 614-53 to 614-55, inclusive, General Code. 

\\'hether the power of the commission to authorize the issuance of bonds can 
be exercised in derogation of sections 8i93 and 8i94, General Code, which impose 
a limitation upon the borrowing power of railroad corporations, is an interesting 
question, which is suggested by the facts apparent upon the face of the certificate. 
Inasmuch, however, as the commission has already acted, I do not deem it appro
priate to consider the question which has arisen in my mind, except to remark that 
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it seems a little extraordinary that a corporation having a capital stock of $250,-
000.00 should, without increasing that capital stock, receive authority to borrow 
inoney to the extent of $2,700,000.00-more than ten times its original capital. This 
may be accounted for, however, upon the assumption that the $250,000.00 repre
sented issued and outstanding capital stock as distinguished from authorized cap
ital stock. 

It is clear, however, from the recitals of the preamble and the reference thereto 
in the fifth article of the agreement of consolidation, that the $2,700,000.00 which 
the consolidated company is to have authority to borrow is that which the former 
company, of the same name, was authorized by the order of the public service 
commission to borrow. 

By providing for the incurring of this indebtedness the consolidated company 
would appear to be violating the provisions of sections 8793 and 8794, General 
Code, were it not for the provisions of sections 8802 and 8803, General Code. I 
do not quote these sections as they are lengthy. Suffice it to state that they author
ize railroad companies formed by consolidation to issue bonds in excess of the 
capital stock, at such rates of interest as may be agreed upon by the respective 
parties, I find no special difficulty, therefore, to arise out of the fact that the 
borrowing power of the proposed consolidated corporation is to be exerted, as to 
amount, in excess of the amount of the authorized capital stock. 

Section 8801, General Code, which is in pari materia with the other two sec
tions just referred to, provides that the bonds which may be issued under special 
power by a railroad company, in process of consolidation with other. companies, 
may be so issued "instead of issuing preferred stock." I call attention to this 
provision because it has occurred to me that it may have inspired the draftsman 
of the articles of agreement to refer to the indebtedness represented by bonds to 
be issued as a kind of "capital." 

In my opinion the mere fact that the bonds of a consolidated company, or of a 
company which is about to consolidate with another, or has so consolidated, may 
he issued in lieu of preferred stock, does not have the effect of constituting such 
bonds a part of the "capital" of the consolidated company within the meaning of 
the word as used in section 9028, supra. It may be that by virture of this section 
a corporation authorized to issue a certain amount of preferred stock may exercise 
that power by issuing bonds instead of preferred stock; it does not follow, how
ever, that a corporation authorized to issue bonds by virtue of one of the articl.:s 
of the agreement of consolidation thereby acquires what is technically known as 
"capital stock," to the extent of that allthority. 

The· fifth article of the proposed agreement of consolidation is misleading, 
in that it speaks of "the capital of the consolidated and merged company" as 
including its "capital stock" and its "indebtedness." Without q1,1ihhling as to exact 
definitions, I am clearly of the opinion that for the purpose of an agreement of 
consolidation the authorized indebtedness of a company is not a part of its author
ized capital stock. 

Section 9028, General Code, requires that the amount of the capital stock of 
the company agreed upon, the number of shares thereof and the amount of each 
share be specified in the articles of agreement. The fifth article, which relates to 
this subject-matter, does not with certainty designate the amount of the capital 
stock, nor does it expressly stipulate the number of .the shares thereof, and the par 
value of each. For this reason, it is, in my opinion, insufficient in law to effect 
a valid consolidation; and the articles, as a whole, should not be accepted and 
filed by you until the necessary corrections are made. 

I confess that it seems to me that by liberal interpretation of the proposed 
articles the intent of the contracting parties may be ascertained with a fair degree 
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of certainty. I believe that the intent was to form a corporation with a "capital 
stock" of $1,800,000.00, upon the basis of which the fee would be, of course, $1,-
800.00. The reference to the indebtedness of the corporation as "capital," howe,·er, 
is not entirely consistent with this interpretation, and inasmuch as the articles are 
defective, in that they do not specify the par value of the shares and the number 
thereof, I am of the opinion that while the necessary corrections therein are being 
made, the misleading and inconsistent use of the word "capital," as found in the 
first line of the fifth article, should be eliminated therefrom. 

254. 

Very truly yours, 
TIMOTHY S. HOG.\N, 

Attorney General. 

ARTICLES OF IXCORPORATIOX-FAR1IERS LIGHTXIXG PROTECTED 
INSURAXCE C0:\1PAXY-:\1UTUAL PROTECTIVE ASSOCIATIO~
MAY NOT INSURE EXTRA HAZARDOUS PROPERTY. 

Since the proposed articles of incorporatiou of The Farmers Liglztlliii!J Pro
tected Insurance Company provide for the insurance of agricultural societies' 
buildings, which buildings under common usage are classed as extra ha:::ardous, 
such articles must be disapproved by virtue of the prohibition agaiust such com
panies insuring extra hazardous property in section 9593, General Code. 

CoLUMBUs, OHio, i~Iay 16, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I return to you herewith proposed articles of incorporation of 
"The Farmers Lightning Protected Insurance Company" without my approval. 

These articles, under another name, however, have already been once dis
approved by me and I regret that I am obliged to again pass unfavorably upon 
them. 

The purpose for which the company is formed is stated in the articles as 
follows: 

"Of enabling its members to insure each other against loss or dam
age, by fire or lightning, and to enforce any contract, not inconsistent with 
the insurance laws of Ohio, which may be by them entered into, by which 
those entering therein shall agree to be specifically assessed for incidental 
purposes, and for the payment of losses, which may occur to its members. 
Its territory for insurance shall be the state of Ohio and the property that 
may be insured by this company, which shall be properly equipped with 
lightning rods, may embrace school houses, churches, agricultural socie
ties' buildings, dwelling houses, barns, accompanying out buildings and 
their contents, farm machinery and implements, vehicles, automobiles, farm 
produce, wool and other products, live stock and poultry, household goods, 
wearing apparel, provisions, musical instruments, libraries and other articles 
being upon farms as farm property." 

So far as purely formal requirements are concerned, this clause is consistent 
with the statutes referred to in my previous letter in the same matter. The clause 
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seems to me, however, to violate the provision of section 9593 of the General Code, 
which applies to companies of this kind and provides in part as follows: 

"Such associations may only insure farm buildings, detached dwell
ings, school houses, churches, township buildings, grange buildings, farm 
implements, farm products, li\·e stock, household goods, furniture, and 
other property not classed as extra hazardous. * * * Provided that an 
association whose membership is restricted to persons engaged in any par
ticular trade or occupation and its insurance confined to any particular 
kind or description of property may insure property classed as extra haz
ardous." 

Two of the kinds of property which the company seeks authority to i"nsure 
have invited my attention with reference to the question as to whether or not 
they represent "property classes as extra hazardous," viz.: "Agricultural societies' 
buildings" and "automobiles." 

I am unable to find any judicial interpretation of the phrase now under dis
cussion. It seems to be a term, the meaning of which is technical and the use 
of which is limited to the insurance business. That being the case, I consulted 
the superintendent of insurance, who informed me that the term "classed as ex
tra hazardous" really lacked an exact definition in the fire insurance business, 
although it is by no means infrequently used in a broad and somewhat loose sense. 

The superintendent was of the opinion that automobiles would not be classed 
as extra hazardous, but that agricultural societies' buildings would be so classed. 
The reason assigned for such a conclusion was that such buildings, on account 
of their lack of tenancy and care during long periods of time, their situation, 
lacking tire protection, and the generally inflammable type of construction exem
plified in them, were in point of fact, treated by the fire insurance companies gen
erally, as not only an extra hazardous risk but even a forbidden one. 

The customs and usages of the fire insurance business being as represented to 
be and the term in question being one which is to be defined as I have pointed 
out by such customs and usages, I am of the opinion that agricultural societies' 
buildings constitute property "classed as extra hazardous" within the meaning of 
section 9593 of the General Code. For this reasqn I have found myself unable to 
indorse my approval upon the articles of incorporation. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attonzey General. 
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334. 

IXDIANA CORPORATIOX FOR:\IED FOR HOLDIXG REAL ESTATE IX 
TRUST HAVIXG A CAPITAL STOCK DIVISIBLE IXTO SH"\RES 
CAXXOT DO BUSIXESS IX OHIO WITHOUT CO:\IPLIAXCE WITH 
SECTIOXS 178, 182 AXD 183, GEXERAL CODE. 

An Indiana corporation formed for the p·urpose of holding real estate in trust, 
whose capital stocll is divisible iuto shares cannot do business in this slate without 
compliance with sectious 178, 182 and 183, General Code. If such compall}' has a 
business office in this state exercising therein mauagemeut over any of its coucerns, 
it is to be considered doing business iu this state. Siuce its capital stock is divis
ible into shares aud it has the power to declare a dividend, it must be deemed a cor
poration for .Profit, notwithstanding an extraneous agreement to the effect that the 
corporation shall profit in no way" from its business. 

CoLUMBUS, OHIO, June 26, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of ?~lay 29th, setting 
forth a copy of a letter addressed to you by Mr. W. F. North, attorney-at-law, 
Cincinnati, Ohio, which, in full, is as follows: 

"A corporation organized under the laws of the state of ·Indiana has 
the following among its articles of association. 

"'Article II. The capital stock of this association shall be $1,500.00, 
to be divided in fifteen shares of $100.00 each. 

"'Article III. The object of this association shall be the buying, hold
ing and selling of real estate. 

"'Article V. The principal office of this association shall be in the 
city of Indianapolis, Marion county, Indiana. 

"'Article VI. The term of existence of this corporation shall be 
fifty years.' 

"The corporation in question was in fact organized for the express 
purpose of taking, holding and conveying real estate in a purely trust 
capacity, largely as a matter of convenience for the actual owners of the 
real estate who are individuals. 

"Under an agreement in writing between the individual owners and the 
corporation the manner and purpose of the holding of this real estate by 
the corporation is fully set forth, and it is further agreed that the corpor
ation shall profit in no way whatever from such holding, either by way of 
any fees, charge or compensation of any kind. 

"I should like advice from your department as to whether or not this 
corporation is one coming under sections 178 and 183, General Code, re
quiring non-resident corporations for profit to obtain a certificate showing 
it to be entitled to do business in this state. An early response will be 
greatly appreciated.'' 

You request my opinion upon the question submitted by Mr. North. The let
ter does not clearly state the exact nature of the company's proposed operations 
in Ohio. If the company were actually to have a business office in this state, and 
here to exercise management over any of its concerns, I should be of the opinion 
that it would be li<ible for compliance with section 178 of the General Code, which 
is as follows: 
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"Before a foreign corporation for profit transacts business in this 
state, it shall procure from the secretary of state a certificate that it has 
complied with the requirements of law to authorize it to do business in 
this state, and that the business of such corporation to be transacted in 
this state, is such as may be lawfully carried on by a corporation, organ
ized under the laws of this state for such or similar business, or if more 
than one kind of business, by two or more corporations so incorporated 
for such kinds of business exclusively. :t\o such foreign corporation doing 
business in this state without such certificate shall maintain an action in 
this state upon a contract made by it in this state until it has procured 
such certificate. This section shall not apply to foreign banking, insurance, 
building and loan, or bond investment corporations." 

And in the event of its non-compliance with this section, its agents actually 
soliciting business in this state would be subject to the penalties of section 182, 
General Code, which is as follows: 

"Whoever solicits or transacts business in this state for a foreign cor
poration which is subject to the provisions of the preceding four sections, 
before it has complied with the provisions of such sections, shall be fined 
not less than ten dollars nor more than five hundred dollars, or imprisoned 
not less than ten days nor more than six months, or both. Upon direction 
of the attorney general, the prosecuting attorney shall prosecute any per
son charged with a violation of the provision of such sections." 

In that event, also, the corporation, if it owned property in Ohio, would be 
liable, in my opinion, for compliance with section 183, General Code, which pro
vides as follows: 

"Before doing business in this state, a foreign corporation organized 
for profit and owning or using a part or all of its capital or p)ant in this 
state shall make and file with the secretary of state, in such form as he 
may prescribe, a statement under oath of its president, secretary, treas
urer, superintendent or managing agent in this state, containing the follow
ing facts: 

"1. The number of shares of authorized capital stock of the cor
poration and the par value of each share. 

"2. The name and location of the office or offices of the corporation 
in Ohio and the names and addresses of the officers or agents of the cor
poration in charge of its business in Ohio. 

"3. The value of tlie property owned and used by the corporation in 
Ohio, where situated, and the value of the property of the corporation 
owned and used outside of Ohio. 

"4. The proportion of the capital stock of the corporation represented 
by property owned and used and by business transacted in Ohio." 

In the event, however, that the concerns of the company are all.managed from 
its principal office and that its sole activity consisted of owning property situated 
here, the purchase and sale of such property being consummated in the state of 
Indiana, I would be of the opinion that the company need not comply with either 
of these provisions. As to section 178, and succeeding sections, it is sufficient to 
remark that under such circumstances there would be no representative of the com
pany transacting business in Ohio. As to section 183, I may state that the courts 
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have repeatedly held that the mere ownership of property on the part of a for
eign corporation does not constitute ''doing business in the state in which the 
property is located," even though the ownership of the property he among the 
principal activities of the corporation. Judson on Taxation, section 176; citing, 
in particular, United States vs. American Bell Telephone Company, 29 Fed. 17, a 
case arising under these sections. 

On account of the failure of :\Ir. Xorth's letter to specify more particularly 
the manner in which the company expects to do business I have been obliged to 
answer in the alternative. 

It occurs to me that ::\Ir. Xorth may have in mind the question as to whether 
or not the company is a corporation "for profit." In other opinions, addressed to 
you, I have tried to define the distinction between such a corporation and one not 
for ptofit under the laws of this state. In my opinion the same principles apply 
to foreign corporations. The question whether or not a corporation is one for 
profit is to be solved by consideration of the charter powers of the corporation. 1f 
it has the power to distribute dividends to its stockholders it is to be regarded as 
a corporation for profit. Furthermore, if the articles of incorporation of the 
company or its charter fail to specify whether or not it is a corporation for profit, 
but do require or authorize the division of its capital stock into shares, I am of 
the opinion that the necessary implication would be that the corporation ha'1 
power to distribute dividends on such shares. 

In any event, the precise manner in which the corporation elects to use its 
powers in doing business would be immaterial. I do ,not find any authoritieo; 
directly in point upon the question, and while there is some authority for holding • 
that that is not "business" which is not carried on with a view to gain, such defi
nitions, however, will be found to have been framed with a view to the meaning 
of specific statutes. In this state the meanings of the words "for profit" and 
"not for profit," as applied to domestic corporations, have received a certain 
technical defmition. That definition, in my opinion, is to be given to the same 
terms when used with reference to a foreign corporation. 

Of course, as I have already remarked in another connection, the question 
as to whether or not the making of a particular contract constitutes "doing busi
ness" is a separate one from that as to whether or not the corporation is "for 
profit." Nevertheless, I am of the opinion that the making of a contract which 
contains an express stipulation to the effect that the corporation is not to profit 
in any way from the transaction amounts to the doing of business within the 
meaning of the statute, if the subject-matter of the contract is located in Ohio, 
and the transaction is consummated by the officers of the corporation in this state. 

Still another question is suggested by the latter, namely: as to whether or not 
it is permissible to admit to Ohio a corporation. formed for the purpose of deal
ing in real estate, whose articles of incorporation authorize it to continue in ex
istence for a period of fifty years, in the face of the fact that a corporation can
not be organized under the laws of this state for a similar purpose, having an cxio;
tcnce of longer than twenty-five years. 

With respect to this possible question, I beg to state that section 178, which, 
of the two sections above quoted, alone imposes any limitation upon the issuance 
of a certificate growing out of the kind of business to he transacted in this state, 
provides that if "the business of such corporation to be transacted in this state 
is such as may be lawfully carried on by a corporation organized under the laws 
of this state" the certificate may be issued. In my opinion there is a clear dio;
tinction between an inquiry into the kind of business to he transacted and one into 
the period of time during which that business may he transacted. The legislature 
not having provided, expressly or by inference, that the secretary of state may not 
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admit a corporation for a longer period of time than a domestic corporation would 
be permitted to live, I am of the opinion that such authority cannot be constructed 
by inference. 

If the question last raised would ever become material it would be after the 
foreign corporation had existed in this state and here transacted business for a 
period of twenty-four years. Even in such event, in the absence of any statutory 
provision, I should be of the opinion that the corporation could not be ousted from 
its privileges. 

I am of the opinion, therefore, as to the last question above suggested, that 
the duration of a corporation fixed by its articles of incorporation should not be 
an obstruction to its admission to do business in Ohio. 

356. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

ARTICLES OF I~CORPORATIO}.;-IN"SURANCE AGAIXST BUI{GLARY 
AN"D ROBBERY. 

The articles of incorporation of The Ohio Mutual Liability and Casualty Co111-
pany, returned to the secretary of state unapproved, for the reason that paragraf'h 
2 of section 9510, General Code, and related sections, do not authori:::e companies 
formed thereunder to insure against loss by theft. 

C o111panies insuring against burglary and robbery must incorporate under sec
tions 9634 to 9642, Geueral Code, inclusive. These sections especially provide for 
such insurance. 

CoLuMnus, OHio. June ·25, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I return to you herewith the proposed articles of incorporation 
of The Ohio :Mutual Liability and Casualty Company, unapproved by me for the 
reason that paragraph 2 of section 9510, and related sections, do not authorize 
companies formed thereunder to insure against loss by theft. 

Insurance against burglary and robbery is especially provided for by sections 
9634 to 9642, inclusive; and upon familiar principles of law the power to make 
such insurance cannot be by implication conferred upon a company incorporated 
under another section. From another angle of view "loss or damage resulting 
from accident to property" does not embrace loss of property by theft. 

In all other respects the articles of incorporation of the proposed company 
comply fully with the law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attome:y Geucral. 
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376. 

CHURCH ORGAXIZED lJXDER SPECIAL CHARTER-CHANGE IX 
NU:.\IBER OF TRUSTEES-PROCEDURE TO BE FOLLOWED. 

When a church that is organi::ed uuder special charter wishes to change the 
number of its trustees, it must first divest itself of its special charter and conform 
to tlze special provisions of the statutes. After such act it will continue to be a 
body corporate, made up of members of good standing. These members can, at a 
meeting called for that purpose, adopt a code of regulations, which code of regula
tions may provide for any number of trustees and fix their term of office. 

The proper procedure to be followed by this corporation would be for it, 
at a regular meeting, or one called for that purpose to accept all of the provisious 
of the general laws or such of the provisions as it may wish to avail itself of, 
and file a certificate of such ·action with the secretary of state, under section 3882, 
General Code. 

CoLUMBUS, OHIO, June 30, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 5th, enclosing 
a letter addressed to you by Oliver H. Miller, attorney at law, and requesting my 
opinion upon the question which he submits. The question is raised by the follow
ing statement of fact: 

'"The First Presbyterian Society, of Springfield, Ohio, was incorporated 
by a special act of the legislature of 1829, and the society continued to 
exist as a corporation under its original charter for over 20 years. 

"In 1849 the legislature passed an act changing the name of the society 
to "the president and trustees of the First Presbyterian church of the city 
of Springfield,' and directing the election of five trustees, one of whom 
should be the president, instead of the president and five trustee~; two 
classes of trustees were provided for for the purpose of the first election 
under the amendment to the charter; and the date of the first election 
was fixed for a day certain. 

"The election was not held upon the day fixed in the amendatory act, 
but no meeting was held for that purpose until :.\lay 31, 1852; at that time 
the constitution of 1851 and the acts passed in pursuance thereof were 
in force. One of these acts was the act of :.\lay 1, 1852, 50 0. L., 274, 
entitled, ',\n act to provide for the creation and regulation of incorporated 
companies in the state of Ohio,' which seems to be the parent of our 
present general incorporation laws. 

"The last section of this act, being section 82, on page 296 of the 
session laws, seems to have been passed with reference to cases like the one 
of the president and trustees of the First Presbyterian church of Spring
field, Ohio. It provided, in part, as follows: 

" '\Vhenever any company, association or society, heretofore * * * 
incorporated, shall have failed to elect its officers at the time designated, 
it shall be lawful f;r such company, association or society, to call a 
meeting and elect its officers, who shall hold their respective offices until 
the time specific<! for the annual, * * * election.' 

••Jn electing the new officers on ::\Jay 13, 1852, the corporation acted 
under· this section. This is apparent because the section is expressly re
ferred to in the minutes of the meeting. 
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"Xo other acts have been done by the corporation since this date 
inconsistent with the terms of its original charter. May the number of 
trustees be increased from five to seven? If so, what proceeding is 
necessary? 

"Section 66 and the succeeding sections of the same act provide for 
the organization of religious and other societies not for profit, and 
among the other provisions authorized is the election of such number of 
trustees or directors, not fewer than a certain minimum number, as the 
corporation might desire to have. 

"Section 71 of the same act provided for the acceptance of the pro
visions of the general incorporation act by previously existing corpora
tions organized under special acts of the legislature. It provided as follows: 

"'All companies now incorporated in this state, and actually doing 
business, may accept any of the provisions of this act, and when so 
accepted, and a certified copy of the acceptance filed with the secretary 
to state, that portion of their charters inconsistent with the provisions of 
this act, is hereby repealed.' " 

This was the only way under the general laws then in force that a corporation 
organized by a special act of the legislature might accept the general laws of the 
state and avail itself of any of the provisions thereof. • 

The first question which arises, then is this: The corporation not having acted 
as required in section 71 of the original act, but having limited its action under 
the general incorporation Ia ws to availing itself of the authority contained in 
section 82 thereof, could it have availed itself of the privilege conferred upon other 
religious societies by section 66 of the general laws, i. e., the privilege of electing 
as many trustees as they might choose? 

In my opinion, the answer to this question is in the negative. Action under 
section 82 by a corporation incorporated under a special act could not be con
strued as an acceptance of the remaining provisions of the general laws, because 
this section was intended particularly for the benefit of certain specially incor-· 
porated companies, and was not intended as an amendment to their charters any 
more extensive than its own terms would require. In order to become subject to 
the general laws at the time when the act of 1852 was passed it would have been 
required to comply with section 71 and to file a formal certificate of acceptance with 
the secretary of state. 

The next question which arises is as to whether or not any action which the 
church had taken since the date last mentioned might have made it subject to 
the general laws and may have resulted in an implied amendment to its original 
charter. 

Section 8736 of the General Code, which was passed originally in 83 0. L., 
201, provided in part that: 

"Corporations created before the adoption of the present constitution, 
which take any action under or in pursuance of this title, shall thereafter 
and thereby be deemed to have consented, and shall be held to be a cor
poration, and to have and exercise all and singular its franchises under 
the present constitution and the laws passed in pursuance thereof, and· 
not otherwise;'' 

This section also contained a proviso that fire insurance companies subjecting 
themselves to the police regulations of the state shall not be deemed to have 
acted under the title. While this proviso is confined to insurance companies, I 
am of the opinion that its reason applies to all corporations, and that a corporation 
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which merely subj ccts itself to the visitorial power of the state and its policy 
with respect to all of its corporation whether organized under general or special 
laws, and exerted either by way of taxation or of regulation, cannot be regarded 
as "taking action under" the general incorporation laws of the state. \Vhile I do 
not find that the point has been definitely decided in Ohio, I am clearly of the 
opnuon that the "taking of action" which the section contemplates is the exercis
ing of some power conferred upon the corporation of. the same class by the 
general laws of the state, which power was not conferred upon the particular 
corporation by its special charter. 

I have assumed that the church society in question never did exert any such 
power, but has confined its corporate activities exclusively to the scope of its 
original charter. I may be erroneous ii1 making this assumption, as the letter 
submitted with your inquiry does not fully justify it. If I am in error and if the 
corporation has acted under the general laws so as to become subject to them, 
then, of course, further discussion would be unnecessary. 

Upon the assumption that I have made, however, I would have to conclude 
that insofar as nothing has been done up to the present time by the church it is 
still subject to its original charter and that only with respect to the matters and 
things set forth therein. One of these things is the restriction upon the number 
of trustees. So long as the original charter of the corporation continues to con
stitute its organic law that corporation can have but five, and so long as this 
situation exists, there is no way to change the number of such trustees. 

The present general laws of the state provide for the election of trustees of 
corporations not for profit as follows: (Sec. 8664, G. C.) 

"* * * A majority of the directors of a corporation for profit 
and such a nwnber of the trustees as the regulations of a corporation not 
for profit may provide, shall form a board." 

Section 8665 provides a special method of increasing the number of directors, 
but is silent as to the trustees of a corporation not for profit. No other provision 
of the General Code in any way affects the number of ttustees of a corporation 
not for profit. The reference in section 8664 to the regulations of a corporation 
not for profit is not the only provision of the code relating to such trustees, how
ever. Section 8656 provides that: 

"Except as otherwise provided, a majority of subscribers to articles 
of incorporation not for profit, may elect not less than five trustees for 
such corporation, to hold their offices until the next annual meeting, or 
until their successors are elected and qualified." 

Section 8656 provides, inter alia, that the number of years of the terms of the 
trustees of such corporation shall not exceed the number of trustees. However, 
the number of trustees is not fixed by law, but as provided in section 8664 it may 
be fixed by regulation. 

Qther provisions co;1cerning the regulation of corporations are found in 
sections 8701 et seq. I need not quote these provisions as they do not directly 
relate to the present question. X one of these sections expressly authorize the 
number of trustees to be fixed by regulation, but section 8644, supra, is sufficient 
for this purpose. 

Section 8703 provides that regulations may he adopted or changed at a meeting 
of the members of a corporation not for profit, notice of which must be given in a cer
tain manner. 

The membership of a corporation not for profit organized under the general 
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laws is fixed as to church and religious societies by section 8654 of the General 
Code as follows : 

"When the incorporators of such a corporation now or hereafter 
formed, are or become members of a church, religious, secret or benevo
lent society, and have signed or sign articles to incorporate either thereof, 
any person who is or becomes a member of such church, religious, secret 
or benevolent society, in good standing, thereby shall be a member of 
such corporation, with the right to vote at all of its meetings for the 
election of officers or for any other purpose." 

I have quoted all of this section for the purpose of making clear the practi
cability of a suggestion I am about to make. If the First Presbyterian church of 
Springfield desires to change the number of its trustees, it must in some way 
divest itself of its ancient special charter and accept the provisions of the general 
laws; after taking such an action it will continue to be a body corporate made up 
of"those who are in good standing as members of the church. These members can, 
at a meeting called for that purpose, notice whereof is duly given, adopt a code 
of regulations, which code of regulations may provide for seven or any other 
number of trustees and fix their terms of office. Thus the end proposed will be 
accomplished. 

As to the method o~ complying with the general laws, it might be held that if 
the society simply proceeds as I have outlined, without any other formalities, this 
would constitute "an action under" their corporate title and would of itself con
stitute the corporation one organized under the general laws. 

The safer proceeding, however, and one which would raise no question what
ever as to its regularity would be for the corporation at a regular meeting, or 
one called for that purpose, to accept all of the provisions of the general laws, 
or such of the provisions as I have quoted as of which it desires to avail itself and 
file a certificate of such action with the secretary of state under section 71 of the 
original corporation act which I have already referred to, which has now become 
section 8732 of the General Code. In this way the corporation could preserve as 
much of its original charter as it might desire to preserve and yet might amend the 
same by accepting portions of the general laws of the state. 

I trust that the advice which I have given you will be of service to the society 
which has raised this question. 

Very truly yours, 
TIMf?THY s. HOGAN, 

Attorney General. 
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378. 

ELECTIOXS-COUXTY TO PAY EXPEXSES OF-APPORTIOX:\IEXT OF 
EXPEXSES A:\IOXG POLITICAL DIVISIOXS. 

Under the Provisions of section 5052, General Code, expenses of general m1d 
special elections shall be paid by the cou11ty. 

Section 5053, General Code, provides that the board of electio11s shall certify 
to the auditor tlze expe11ses of elections held in odd years. The auditor shall ap
portion the expenses among the electio11 precincts and deduct the amount from 
the semi-annual settlement. 

CoLUMBUS, 0Hro, July 23, 1913. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR Sm :-In reply to the question propounded to you by the clerk of the 

board of elections of Hamilton, Ohio, as to the duty of such board in certifying 
expenses where the city council of Hamilton refuses to make an appropriation for 
the coming six months, I desire to say : 

Section 5052, General Code, provides that the payment of expenses for general 
and special elections shall be paid by the county, as other expenses, while section 
5053, General Code, provides that the expenses of elections in the odd numbered years 
shall be ascertained by the board of elections, apportioned to the several political 
divisions and certified to the auditor, who withholds the amount thereof from 
the sum due such political division on the next semi-annual settlement. 

I think this latter section in plain terms and without explanation answers the 
query presented and points out the duty of the board of elections, under the cir
cumstances mentioned, which seemingly can have no effect, as the money applicable 
to election expenses never reaches the city treasury, under the provisions of sec
tion 5053, General Code. 

422. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 

HO:\IE PROCURIXG ASSOCIATION MAY XOT IXCORPORATE UXDER 
THE LAWS OF OHIO. 

Where an assocwt1011 is formed for the purpose of bu:ying for its members 
building lots in cities, towns or places in close proximity thereto, and of buildi;zg 
thereon dwellhzg houses for said members on a payment combining plan that elimi
nates from the cost of said houses and lots, both profit and interest so far as the 
association is conccnzcd, such an association UW}' not be incorporated uuder the 
laws of Ohio. 

CoLUMBUS, OHIO, July 23, 1913. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DFAR Sm :-I beg to acknowledge receipt of your letter of July 15th, enclosing 
proposed articles of incorporation of The Home Procuring Association, and re
questing my opinion as to the legality thereof and as to the proper fee to be col
lected by your department, for filing the same, if legal. The articles of incorporation, 
insofar as the provisions thereof arc material in connection with the questions, are 
as follows: 
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"These Articles of Incorporation of The Home Procuring Association: 

\VITNESSETH, That we, the undersigned, all citizens of the state of 
Ohio, desiring to form a corporation, benevolent in its nature, not mutual 
and not for profit, under the general corporation laws of said state, do 
hereby certify : 

"1. That the name of said corporation is to be The Home Procuring 
Association. 

* * * * * * * * * * * * 
"3. That said corporation is formed for the purpose of buying for its 

members building lots in cities or places in close proximity thereto 
and of building thereon dwelling houses for said members on a payment 
combining plan that eliminates from the cost of said houses and lots both 
profit and interest so far as the association is concerned, the plan being 
such that All Members of said association are enabled To Procure and 
Own Homes." 

If it could be said to be legal to form a corporation not for profit for a purpose 
like that described in the foregoing articles of incorporation, the corporation thus 
formed would certainly not be "benevolent in its nature" and "not mutual," as the 
prologue of the articles describing the proposed corporation. A corporation is not 
''benevolent" the benefits of which are to be limited to the members of the cor
poration. A corporation is "mutual" if it is formed for the benefit of its members 
and if, in addition thereto, the members arc to share mutually and ratably in the 
obligations, liabilities and losses of the corporation. It is at least fairly in
ferable from the purpose clause of the proposed articles of incorporation that the 
company which it is designed to incorporate is to possess these characteristics in 
its practical operation. 

The reasons for the general conclusions of law above expressed have been 
defined in other opinions to your department. 

It is clear, then, that if the corporation is properly organized as "not for 
profit" it is a "mutual corporation not organized strictly for benevolent or charitable 
purposes and having no capital stock," for filing the articles of which a fee of 
$25.00 is required to be paid, by paragraph 4 of section 176, General Code. 

I am of the opinion, however, that the proposed corporation cannot be organ
ized "not for profit," as will be apparent from what I am about to state. I am 
not certain that I have correctly apprehended the 'nature of the proposed business, 
and for that reason I have also expressed an opinion upon the question of the fee. 
If I do correctly understand the design of the incorporators, however, it is that the 
proposed corporation is to have a membership, doubtless selected under regulations 
and by-laws to be adopted, and that the result of the joint investment of the 
members is to be the financial benefit of the members. That is to say, the several 
members of the corporation are to contribute to its assets, with a view to reaping 
direct financial benefit from its operation. To be sure, the corporation itself is 
not to derive profits from the use of this fund, but inasmuch as any profits which 
a corporation might reap would, after the satisfaction of any creditors, belong to 
its members, this recital of the proposed articles of incorporation can have no 
great bearing upon the solution of the question as to whether or not the real pur
pose of the incorporators is to conduct a business "for profit." The statutes of 
this state expressly authorize the formation of certain particular kinds of mutual 
profit sharing corporations, such as mutual insurance companies and building and 
loan associations. This corporation, however, cannot be classified as belonging to 
any one of these kinds of authorized organizations. 

In other opinions to your departm.ent I have more elaborately discussed my 
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reasons for being of the opinion that a corporation, the object of which is to sa;:·c 
money for its members by combining their investments and securing more favorable 
terms therefor, or otherwise, is no less a corporation "for profit" than one the 
object of which is to make money for its members, so that its profits may be 
ratably distributed to them. 

This general principle applies to the above articles of incorporation. Indeed the 
suspicion arises that the business in which the company proposes to engage is 
substantially that of a building and loan association. If that be the case, its forma
tion under the general statutes would be prohibited upon principles laid down in 
State vs. Livestock Company, 38 0. S., 347. 

I may be mistaken in my surmise as to the method of doing business which i~ 
designed by the incorporators of this company, but if it is that suggested in the 
foregoing general discussion it follows, for the reasons therein set forth, that a 
simple corporation, not for profit, may not lawfully be formed for the purpose 
therein stated, and that a corporation for profit may not be lawfully formed for 
said purpose under the general laws of the state; but such business may only be 
carried on by a building and loan association organized under the special statutes 
applicable to such associations. 

476. 

Very truly yours, 
TIMOTHY S. HoG.\N, 

Attomcy Gc11eral. 

JUSTICE OF THE PEACE TO BE ELECTED IN ODD NU~!BERED YEARS. 

All justices of the peace must be elected i11 tlze odd llltlllbcred years, u11lcss 
provisio11 is made for a special clectio11 in some particula-r tow11ship ur prccil!cl. 
as provided by sectio11s 1712 aud 1713, Ge11eral Code. 

CoLUMBus, 0Hro, September 4, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of August 26, 1913, in which you inquire: 

"Please advise me if justices of the peace ~hould he elected at the next 
general election. 

"I am having various inquiries on this matter, ami would be pleased 
to have your early consideration of the same." 

Section I, of article XVII, of the constitution, provides: 

"Elections for state and county officers shall be held on the tirst 
Tuesday after the first :\londay in Kovemher in the even numbered y<;.1.rs: 
and all elections for all other elective officers shall be held on the first 
Tuesday after the first l\Ionday in November in the odd numbered years." 

From this, it heing now conceded that a justice of the peace must come within 
the time of "other elective officers," it follows that justices of the peace must he 
elected in the odd numbered years. 

Section 1715, reads: 
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"At the next regular election for such office, a justice of the peace shall 
be elected in the manner provided by law, for the term of four years 
commencing on the first day of January next following his election." 

From a consideration of this section and the foregoing constitutional provision, 
I think it clear that all justices must be elected in the odd m:mbered years, unless 
provision is made for a special election in some particular township or precinct, as 
may be provided under sections 1712 and 1713, General Code. 

499. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

FRATERl\'AL BENEFIT ASSOCIATION I,\TCORPORATED PRIOR TO THE 
PASSAGE OF SECTION 9474, GENERAL CODE, .\lAY DETEIDII:\E 1:\ 
ITS CONSTITUTIO~. THE :'.1ETHOD OF :\lAKIXG A:'.IEXD.\IE:\TS 
TO ITS ARTICLES OF INCORPORATION. 

Section 9474, General Code, clearly authori::es a fraternal be11ejit associatio11, 
incorporated prior to the passage of this statute, to determine in its conslitutioll 
the method of making ameudme11ts to its articles of iucorporatioll, in so far as tlze 
internal operations of the association are concenzed. Such ame11dnzc11ts may he 
filed ·with the secretary of state, when properly adopted accordiug to tlze cozzstitu
tion of the orgaui::atio11. Copies of these amendmeuts should be filed iw the office 
of the superinteudent of banks. 

COLUMIIL"S, Onw, September 17, 1913. 

HoN. CHARLES H. GRAVES, Secretm·y of State, Columbus, 0/zio. 

DEAR SIR :-Without formally requesting my opinion thereon you have trans
mitted to me a letter addressed to you by Mr. Harry L. Doud, supreme attorney 
for the Order of United Commercial Travelers of America, enclosing a draft of 
a pr.oposed certificate of amendment of the articles of incorporation of said order, 
which said amendment appears, by the certificate, to have been adopted by the 
supreme council of the order, and not by the members thereof as such. 

It appears from l\ir. Doud's letter that the Order of United Commercial Trav
elers of America was incorporated on September 25, 1890, by the filing of articles 
of incorporation in the office of the secretary of state. Subsequently to this act of 
organization, and while the order was engaged, as it still is, in the transaction of 
its business and activities in this state and elsewhere, the general assembly enacted 
the first of a series of statutes for the organization, government and regulation of 
that particular type of association or company, variously known as "fraternal 
beneficiary associations" and "fraternal benefit societies." The Order of United 
Commercial Travelers of America is assumed by l\fr. Doud, and I have no doubt 
correctly, to be a fraternal benefit society within the meaning of the present 
statutes on the subject, which constitute sections 9462 to 9509, inclusive, General 
Code; it is stated in this connection that the order has been licensed by the super
intendent of insurance as a fraternal benefit society, and that the license has been 
renewed from year to year, and is now in effect. 

l\I r. Doud, calling attention specifically to the provisions of section 9474, Gcn-



~\XXL\L REPORT OF THE .l'fTORXEY GEXER.l.L. 97 

era! Code, asks the following questions, upon which I a,sume you desire my 
advice: 

''1. .:.\Iay the articles of incorporation of the Order of lJnited Com
mercial Travelers of America be amendcu by the action of its supreme 
council, that being the mcthou proviucd for in the constitution thereof, 
but this method being inconsistent with the method prescribed by the gen
eral corporation laws of the state for the amendment of articles of incor
poration of associations formed under said laws, not for profit? 

"2. Should a certificate of amendment to the articles of incorporation 
of the Order of lJ"nited Commercial Travelers of America be filed in 
the office of the secretary of state only; in the office of the superintendent 
of insurance only, or in both offices?" 

:\Ir. Doud also asks you to state whether or not the form of certificate en
closed in his letter is satisfactory to you. The conclusion which I have reach~d 
on the other two questions, above stated, howe\'l:r, will make it unnecessary ior 
me to consider the sufficiency of the certificate of amendment, from the point of 
view of the secretary of state. 

Said section 9474, General Code, referred to by :.\Ir. Douu, provides in part 
as follows: 

"X o society already organized shall be required to incorporate here
under, and any such society may amend its articles of incorporation from 
time to time in the manner proviued therein, or in its constitution anti 
laws, and all such amendments shall be filed with the superintendent of 
insurance and shall become opcrati·ve upoa such jili11g, unless a later time 
be provided in such amendments or in its articles of incorporation, consti
tution or laws." 

This section comprises the same subject-matter as that formerly found in the 
13th section of the original fraternal beneficiary association act, 97 0. L. 426, 
which subsequently became section 3631-23, Revised Statutes and section 9482, 
General Code. The precise language of that section in this connectio:1 is as fol
lows: 

"Such an association may amend its articles of association fr~m time 
to time in the manner provided hcreia, or in its constitution or laws. All 
such amendments shall be filed with the superintendent of insurance and 
become operative upon the filing, unless a later time he provided in the 
amendments, or in its articles of association, constitution or laws." 

There is a single substantial difference between thesl' two sections, arising 
out of the use of the word "herein." which evidently refers to the act of the gen
eral assembly in old section 9482, as agaimt the use of the word "therein," which 
evidently refers to the provisions of the articles of incorporation of the socidy, 
as \.ISed in present section 9474, General Code. It is sufficient, however, for the 
present purposes, to state that at the time the original "fraternal benefiiciary so
ciety" act was passed, the general assembly evinced an evident intention to con fer 
upon the existing and theretofore incorporated associations the power, presmn
ahly exclw;ive, of amending their articles of incorporation in the special methucl 
therein provided; and that, in revising the law upon the subject-matter, it retainccl 
substantially the same provisions. 

4-A. G. 
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The effect of this legislative action, in my opinion, was to amend what may, 
for convenience and with some accuracy, be termed the "charters" of the there
tofore organized associations of this class, in this particular; whereas these asso
ciations had been subject to the general law of the state providing for the amend
ment of articles of incorporation of all corporations not for profit, the application 
of that general law to the existing associations, by virtue of this legislation, was 
ended, and the organic law of each of them was changed with respect to the sub
ject-matter of the amendment of their articles of incorporation. 

The general assembly, in so acting, was exercising a specially reserved legis
lative power, namely: That to "alter or repeal a general law for the formation 
of corporations," and to "alter, revoke or repeal" a special privilege or immunity. 
See article XIII, section 2, and article I, section 2, constitution of 1851. So that, 
although the provisions of the general law, under which the associations organized 
prior to the passage of the amendatory legislation above referred to, became, upon 
familiar principles, a part of the organic law of each one of them, these amend
ments, clearly intended. to apply to such associations, had the effect of altering 
that organic law. 

As a conclusion from these considerations, it follows that the provisions of 
the general law relating to amendments of articles of incorporation need not be 
taken into account at all in connection with l\Ir. Doud's question. That is to say, 
if it clearly appears that section 9474, General Code, and its predecessors, consti
tute a provision for the amendment of articles of incorporation, of associations 
of the designated class, this provision may, with propriety, be regarded as exclu
sive. There is every reason for so regarding it. It is impossible, in my judgment, 
to read section 9474 consistently with the provisions of the general law relating 
to the method of making amendments, except upon the hypothesis that a corpora
tion subject to the provisions of section 9474 may choose to act either under that 
section or under the general law. This hypothesis is, in my judgment, untenable. 
In the first place, the principle that a special provision inconsistent with a general 
provision is to be regarded as an exception to the latter applies here. Again, when 
there is a grant of power in a statute, the same is construed, by the application 
of the rule that the expression of one thing is the exclusion of all others. Sec
tion 9474, then, constituting a grant of corporate power to act in a certain way, 
implies the denial of such power to accomplish the same end by acting in any other 
manner. 

In the third place there is the provision of section 8737, General Code, which 
is as follows: 

"This chapter does not apply when special provtston is made in sub
sequent chapters of this title, but the special provision shall govern unless 
it clearly appears that the provision is cumulative." 

It does not, in my judgment, "clearly appear" that the provision of section 
9474 is cumulative to that provided by the general law. On the contrary, I ha\'C 
stated reasons for regarding the method provided by the section as exclusive. 

Finally, while on this point, and for the purpose of illustration, I may say that• 
I regard the language, "All such amendments shall be filed with the superin
tendent of insurance and become operative upon the filing" as necessarily incon
sistent with the provisions of the general corporation law which require amend
ments to articles of incorporation to be filed with the secretary of state, and that 
by no process of interpretation can this positive requirement be regarded as cumu
lative. This being clear as to a portion of the statute the principle becomes oper
ative as to the whole statute. 
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Answering ::..Ir. Doud's question specifically, I am of the opinion that section 
9474, General Code, clearly authorizes a fraternal benefit society, incorporated prior 
to the passage of the statute, to determine by its constitution the method of mak
ing amendments to its articles of incorporation, insofar as the internal operation 
of the association is concerned. The word "laws," as used in the immediate con
text in section 9474, offers no difficulty when the section is compared with old 
section 9482. Consideration of both sections leads to the conclusion that the word 
is synonymous with "by-laws," or laws of the society, i. e., of its own adoption or 
enactment, and is not equivalent to "the laws of the state under which it was or
ganized." 

Furthermore, if the word "laws" be given the second of the two suggested 
meanings, then, the clause of which it is a part is absolutely inconsistent with 
what immediately follows, in that, under the general laws of the state, as already 
pointed out, amendments to articles of incorporation must be filed with the sec
retary of state, whereas the section requires such amendments to be filed with 
the superintendent of insurance, and makes them operative upon such filing, unless 
otherwise provided, etc. 

It must be acknowledged, in passing, however, that the word "manner," as 
used in the first of the two clauses now under consideration, might refer merely 
to the internal operation of the society. Nevertheless, it seems clear to me that 
the general assembly actually intended to designate the by-laws of the association, 
and not the Jaws of the state, in speaking of "its constitution and laws." 

For the foregoing reasons, then, I am of the opinion that if the constitution of 
the Order of United Commercial Travelers of America provides that amendments 
to the articles of incorporation, before being filed with the proper state authorities, 
be adopted by the supreme council, and not otherwise, such amendments, so far as 
the internal operation of the association is concerned, may be so filed, when adopted 
in this manner. 

Answering l\fr. Doud's second question, I am clearly of the opinion that the 
certificate of amendment, a copy of which he encloses, should be filed in the office 
of the superintendent of insurance, and in that department only. As already stated, 
I cannot reach any other conclusion, in the light of the precise language used in 
section ·9474, from which it is evident that the general assembly intended that the 
act of filing amendments to articles of incorporation, of societies "already organ
ized," with the superintendent of insurance should make such amendments operative. 

I herewith return for your files the correspondence submitted to me. 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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506. 

ARTICLES OF l:t\CORPORATIOX OF THE ROU::\IAXIAX-A::\IERICAX 
LEAGUE :t\OT TO BE FILED UNLESS REVISED. 

In order to authorize the secretary of state to accept the articles of incorpora
tion of the Roumanian-American League, an institution formed for the purpose 
of mutual assistance and benefit socially, fiuancially and cultural, it must be de
termined either that the association is not to have a lodge system with ritualistic 
form of work and representative for, of government, or that the death benefits to 
be provided for shall not exceed $100.00, or the disability benefits more thmz $150.00, 
to any one person in any one year, and that certificates are 1zot to be issued. These 
things must be stated in the articles of incorporation in order to authorize the sec
retary of state to accept Sitch articles for filing. 

CoLUMBus, OHIO, September 19, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I enclose herewith the proposed articles of incorporation of The 
Roumanian-American League, submitted to me for my consideration and approvaL 
I am unable to approve these articles of incorporation in their present form. The 
purpose clause thereof is as follows: 

"Third. Said corporation is formed for the purpose of mutual as
sistance and benefit socially, financially and cultural. It is to be the prin
cipal and ruling organization over subordinate organizations, not for profit. 
To aid and assist financially the distressed and wanting families of de
ceased members or those disabled; to promote the educational, intellectual 
and social improvement of its members and render them eligible for useful 
citizenship. To acquire and to hold real estate to be used for the erection 
of society halls or buildings for like social uses and for the sole benefit 
of its members." 

The third sentence of this clause, taken in connection with the use of the words 
"mutual assistance and benefit," in the first sentence thereof, seems to evidence 
an intention to conduct the activities referred to in section 9427, General Code, 
the application of which to societies exempted from some of the. remaining pro
visions of the same chapter is fully discussed in an opinion, of even date herewith, 
in the matter of the articles of incorporation of The Employes Protective Asso
ciation of the Haven Malleable Castings Company, of Cincinnati, Ohio. 

I need only to add to this opinion, in order to make it applicable to the articles 
of incorporation of The Roumanian-American League, the statement that, from 
the legislative history involved, I am clearly of the opinion that a corporation 
organized under the general laws of the state as a supreme or governing body of 
subordinate lodges or societies, with power to engage in the activity of aiding and 
assisting the families of deceased members of the general organization, must con
form such portion of its articles of incorporation as purports to grant. power to do 
this to the provisions of section 9427, General Code. 

There is one particular, however, in which the articles of incorporation of The 
Roumanian-American League are deficient, which is peculiar to these articles. 
This corporation, being the controlling or ruling body, with jurisdiction over sub
ordinate and local lodges, would, of course, naturally fall within the class of or
ganizations subject to the "fraternal benefit society" act, were it not for the pro-
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visions of section 9491, referred to in the other opinion. The particular language 
of that section which exempts this association, if at all, from the operation of 
that act, is as follows: 

"Xothing contained in this act shall be construed to affect or apply to 
~· "' * domestic lodges, orders or associations, of a purely religious, char
itable and benevolent description, which do not provide for a death benefit of 
more than one hundred dollars, or disability benefits of more than one hun
dred and fifty dollars to any one per~on in any one year; provided always, 
that any such •:• * <;• domestic lodge, order or society which issues to 
any person a certificate providing for the payment of benefits, shall not be 
exempt by the provisions of this section, but shall comply with all the re
quirements of this act * * *" 

cOne of the "provisions of this act," as referred to in the section just quoted 
from, is section 9473, General Code, which is very lengthy and need not be quoted 
here in full. Suffice it to state that it requires that a fraternal benefit society, as 
defined by the act, being, "any corporation, society, order or voluntary association, 
without capital stock, organized and carried on solely for the mutual benefit of 
its members and their beneficiaries, and not for profit, and having a lodge system 
with ritualistic form of work and representative form of government, and which 
shall make provision for the payment of benefits in accordance with section 5 
(G. C., 9466) hereof" be organized by the filing of articles of incorporation in a 
specified form with the superintendent of insurance instead of the secretary of state. 

These provisions, therefore, differ from those with respect to the class of cor
porations to which The Employes Protective Association of the Haven Malleable 
Castings Company, of Cincinnati, Ohio, belongs. Accordingly, the remarks made 
in the opinion referred to, as to the method of incorporation of such societies, do 
not apply here. Instead, I am of the opinion that a corporation purporting to he, 
as is The Roumanian-American League, "the principal and ruling organization 
over subordinate organizations, not for profit" must either negative the definition 
of section 9466, General Code, on the face of its articles of incorporation or bring 
itself within the purview of the exemption of section 9491, General Code. That 
is to say, it must be explicitly stated in the articles, either that the association is 
not to have a lodge system, with ritualistic form of work and representative form 

· of government, or that the death benefits to he provided for shall not exceed $100, 
nor the disability benefits more than $150, to any one person, in any one year, 
and that certificates arc not to be issued. These things mu~t be stated in the 
articles of incorporation, in order to authorize the secretary of state to accept 
such articles for filing. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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507. 

ARTICLES OF INCORPORATION OF E:\IPLOYES PROTECTIVE ASSO
CIATION OF THE HAVEN :\IALLEABLE CASTINGS CO:\IPANY OF 
CINCINNATI, OHIO, SHOULD CO:\IPLY WITH SECTION 9427, GEl\
ERAL CODE, BEFORE THE SECRETARY OF STATE SHOULD RE= 
CEIVE THEl\i FOR FILI~G. 

Articles of incorporation of the emplo::,oes protective association of the Haven 
.Malleable Castings Company of Cincinnati, Ohio, an association formed for the 
purpose of securing to the iro11 moulders of the Haven .Malleable Castings Company, 
mutual protection and relief for themselves and their families in case of sickness, 
disability or death, should not be filed until they comply with the provisions (If 
section 9427, General Code, which provides for the organization of companies or 
associations for the purpose of transacting relief and accident insurance on •ihe 
assessment plan for the mutual protection and relief of the community. 

CoLUMBUS, Omo, September 19, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-In your letter of September 2nd, receipt whereof is acknowledged, 
you submit to me for my consideration and action, if required by law, the proposed 
articles of incorporation of The Employes' Protective Association of the Haven 
Malleable Castings Company, of Cincinnati, Ohio. The purpose clause thereof is 
as follows: 

"The purpose for which said corporation is formed, is to secure to 
iron molders of the Haven Malleable Castings Company, of Cincinnati, 
Ohio, of which the membership shall be exclusively composed, mutual pro
tection and relief, for themselves and their families exclusively, in case 
of sickness, disability or death." 

The filing fee tendered therewith is two dollars. That this is proper is evidenced 
by paragraph five of section 176, General Code, which expressly provides that the 
secretary of state shall charge and collect "for filing articles of incorporation 
* * * of * * * associations composed exclusively of any class of mechanics 
* * * or other employes, and formed exclusively for the mutual protection and 
relief of members thereof and their families, two dollars." 

An association of this sort is not affected by the fraternal benefit act. Section 
9491 thereof provides that: 

"Nothing in this act shall be construed to affect or apply to * * * 
domestic societies which limit their membership to the employes of a 
* * * designated firm, business house or corporation * * *; provided 
always, that any such domestic order or society which has more than 
five hundred members, and provides for death or disability benefits 
* * * shall not be by the provisions of this section, but shall comply with 
all the requirements of this act. 

"The superintendent of insurance may require from any society such 
information as will enable him to determine whether such society is exempt 
from the provisions of this act." 

Under this provision I am of the opinion that a corporation may be organized 
other than under the fraternal benefit society act, but may, by fulfilling the con-
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ditions specified in the section quoted, and elsewhere in the related sections, sub
sequently become subject to that act; the superintendent of insurance being vested 
with authority at any time to determine in the first instance whether or not the 
society has become so subject to said act. That is to say, upon the incorporation of 
a society it is not required by its articles to negative the proviso of section 9491, 
General Code. 

Section 9459 is a part of the provisions of law relating to the organization and 
government of what are known as mutual protective associations. It exempts 
from certain provisions of the chapter of which it is a part, viz: sections 9430 
to 9458, both inclusive, "any class of mechanics * * * formed for the mutual 
benefit of the members thereof and their families or blood relatives exclusively." 

The section in question, however, does not exempt the associations mentioned 
therein from the requirements of any of the remaining- sections of the chapter. 
One of these sections is section 9427, General Code, which provides as follows: 

"A company or association may be organized to transact the business 
of life or accident or life and accident insurance on the assessment plan, 
for the purpose of mutual protection and relief of its members, and for the 
payment of stipulated sums of money to the families, heirs, executors, 
administrators, or assigns of the deceased members of such company or 
association, as the member may direct, in the manner provided by law." 

In State vs. Pioneer Livestock Company, 38 0. S. 347, it was held that corpora
tions may not be organized under the general corporation laws of the state pro
viding for the incorporation of companies for profit and not for profit for the 
purpose of conducting an insurance business, but that, in order to obtain corporate 
authority to transact such business, or to carry on such activities, individuals de
siring to form a corporation must associate themselves in accordance with the 
provisions of the specific statutes relating to insurance companies as such. 

:1\ow, the phraseology of the J.mrpose clause of the articles of incorporation 
submitted to me is not exactly consistent with section 9427, General Code. The 
inconsistencies lie in the fact that the proposed articles do not specifically state 
that the business of the association is to be conducted on the assessment plan; in 
the fact that the protection and relief to be afforded to its members is not, by 
explicit prO\·ision, to be by way of the payment of stipulated sums of money, i:1 
the event of the death of a member; and in the fact that the relief which the 
proposed association is to extend is to be given to the families of the members 
exclusively, whereas the statute provides that beneficiaries may be "the families, 
heirs, executors, administrators or assigns of the deceased members * * * as the 
members may direct." In the face of this inconsistency between the statute and th.: 
articles, and the decision to which I have referred, I have felt impelled to con
sider the question as to whether or not an association of this sort is subject to the 
rule of the decision. 

Several perplexing factors enter into the question involved. In the first plac~, 
section 9459, General Code, as already pointed out, does not exempt the class of 
associations referred to therein from all the provisions of the chapter, but by 
specific mention restricts the force of its exemption to certain sections of the 
chapter, thus giving ri~e to the inference that the associations mentioned therci:1 
are suhject to the remaining sections thereof. If this be a proper inference, then, 
no association of employes, nor other as!'ociation mentioned in the section under 
consideration, could be formed for the purpose of transaCting business in any other 
way than the preci~e method described hy section 9427, General Code. 

But if this hypothesis be adopted another difficulty presents itself. Sectio:1 
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9459, General Code, extends whatever exemption it offers to certain associations 
and "classes" when "formed for the mutual benefit of the members thereof and 
their families or blood relatives exclusively." There is here a direct conflict 
between the language of this section and the language of section 9427, in that the 
former speaks of societies organized for the 'relief of members, their families and 
blood relatives exclusivel:y, while the latter seems to require that a death benefit 
be payable as well to administrators, executors and assigns. So that if the sug
gested construction be given to section 9459, it would never be lawful for any as
sociation formed for mutual protection and relief to limit its death benefits to 
families and blood relatives, and, hence, there could not be any such thing as a 
society such as is described by the section. The proposition is thus reduced to an 
absurdity, and it must be acknowledged that the existence of this absurdity indicates 

· the view that the general assembly did not contemplate that societies of mechanics, 
etc.-in short, the societies mentioned in section 9459, General Code, should be 
organized exclusively under section 9427, General Code, or, on the other hand, 
that it is lawful for an association organized under section 9427 to provide in its 
articles of incorporation that death benefits shall be payable to a class of bene
ficiaries more restricted than that defined in the statute. 

If the legislative intention evinced in the enactment of these two sections 
was the first one imagined, then, of course, the rule in State vs. Livestock Company, 
supra, does not apply to the formation of associations composed of mechanics, etc.; 
if, on the other hand, the other intention be imputed to the legislature, then, such 
associations, though permitted to restrict the class of beneficiaries, and indeed re
quired to do so, in order to claim the benefit of the exemption of section 9459, 
General Code, would nevertheless be required to conform their articles of incorpora
tion otherwise than with respect to the class of beneficiaries io the provisions of 
section 9427. 

The legislative history of the two sections in question must, I think, be con
sulted in order to reach a decision as to the choice between the two hypothetical 
legislative intentions. I konw of no better guide to statutory interpretation, in a case of 
this sort, then the one suggested. The statutes are themselves ambiguous on their face, 
and well recognized canons of statutory interpretation permit recourse to the state 
of the pre-existing law, with a view to discovering what evil was intended to be 
remedied by its amendment and, hence, to shedding light upon the meaning of the 
statutes as amended. 

Section 9427, General Code, was originally passed April 20, 1872. 60 Ohio Laws, 
82. Section 1 of this act provided as follows: 

"Any number of persons, not less than five, may associate themselves to
gether as provided in the first section of the act entitled 'an act to pro
vide for the creation and regulation of incorporated companies in the 
state of Ohio,' passed ::\Iay 1, 1852, for the purpose of mutual protection 
and relief of its members, and for the payment of stipulated sums of 
money to the families or heirs of the deceased members of such asso
ciations." 

Section 3 of the same act provided that the persons thus incorporated should have 
general corporate powers, and, in addition, "power to receive money, either by 
voluntary donation or contribution, or to collect the same by assessment on its 
members; and to distribute, invest and appropriate the same in such manner as such 
association may deem proper * * *." 

Tt will be observed that these two sections, together, are substantially similar to 
the first two sentences of section 9427, General Code, except that the class of 
beneficiaries in case of the death of a member is limited to the "families or heirs 
of the deceased members." 



~'\XT:A.L REPORT OF THE ATTORXEY GEXERA.L. 105 

The substance of the act just cited was incorporated in sections 3630 and 3631 
of the Revised Statutes of 1880. 

Thereafter, to wit: April 12, 1880, the general assembly passed an act, found 
in 77 Ohio Laws, 178, in form supplementary to sections 3630 and 3631, and con
sisting in the original of sections 3630-a to 3630-f, inclusive, amended section 3631, 
and a section designated as "section 8" of the act. 

Sections 3630-a to 3630-f were regulatory in scope and required corporations 
"organized in pursuance of sections 3236 and 3238 of the act to revise and con
solidate the general statutes of Ohio " * ''' or any other law of this state, for 
the purpose of doing business under the provisions of section 3630 of said act, or 
for the purpose of doing such business as is contemplated by said section'' to file 
annual statements with the superintendent of insurance, for the purpose of sub
mitting to the regulatory power of his department. (Section 3630-a.) 

I pause here to point out that section 3236, Revised Statutes, expressly referred 
to in original section 3630-a thereof, expressly provided, inter alia, for the forma
tion of "any association of five or more persons * * * not for profit," and as the 
principal or ruling organization over subordinate organizations, associa1ed, not for 
profit, which, as is apparent at a glance, appropriately describes one of the kin<! 
of associations referred to in present section 9459. 

It was further provided in these regulatory provisions that no corporation or 
association organized under the laws of any other state should be permitted to do 
business in Ohio without obtaining a certificate of compliance from the super
intendent of insurance. (Section 3630-e.) 

Section 8 of the original act was as follows: 

"This act shall not apply to any association of religious or secret 
societies or to any class of mechanics, express, telegraph or railroad em
ployes, formed for the mutual benefit of the members thereof a11d their 
families exclusively." 

It will be noticed that the words "or heirs," found in section 1 of original sec
tion 3630, are not found in the foregoing "section 8." It will also be obsernd that 
this "section 8" is the predecessor of present section 9459, General Code. 

It will also be observed that the thing which was "not to apply" to the classes 
of associations mentioned in original ''section 8" was "this act," i. e. sections 3630-a 
et seq, Revised Statutes. 

At this stage of the legislation it seems clear to me that the decision in Sta~e 
vs. Livestock Association, supra, as applied to the statutes which I have. cited, 
might result in the conclusion that the classes of associations referred to in 
"section 8," supra, if incorporated, would have to be organized in conformity to 
the provisions of section 3630. 

X ow, section 3630, of course, was not in reality an "organization" provision. 
Corporations organized under it were nevertheless organized under the general 
laws of the state, but the powers which they might have were those defined in 
section 3630, or somethi11g less. That is to say, an association might be organized 
under the general corporation laws of the state for the purpose of mutual protection 
and relief of its members and their families, and if coming within the class des
ignated by said "section 8," would not be subject to the regulatory provisions of 
sections 3630-a et seq., Revised Statutes ; but, though coming within the class of 
those designated by that section, if such an association should attempt to issue 
death benefits payable to the lzcirs of a deceased member, in distinction to the 
family of such member, then, the exemption would not apply. The implication, 
then, is that a corporation or association might be organized under the general 
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laws of the state for the mutual protection and relief of its members and their 
families, in case of death, without extending the death benefits to the heirs. 

See, in general, the case of State ex rei. vs. Central Ohio ::\Iutual Relief Asso
ciation, 29 0. S. 399, decided under the original statutes and prior to the passage 
of sections 3630-a et seq., Revised Statutes. 

After the passage of the sections last above referred to and hereinbefore dis
cussed is was held, in State ex rei. vs. ::\Ioore, 38 0. S. 7, that a company of an
other state could not be admitted to do business in Ohio, by virtue of the pro
visions of section 3630-e, which paid death benefits other than to the restricted 
class of beneficiaries provided for by section 3630. The second branch of the 
syllabus sheds light upon the meaning of original sections 3630-a et seq., as 
follows: 

"The supplementary act of April 12, 1880, (70 0. L. 178) does not en
large the class of companies provided for in said section (3630) but merely 
prescribes the regulations under which such companies, whether domestic 
or foreign, may do business in the state, and subjects them to additional 

0. ,, 

supervisiOn. 

In other words, the supreme court held in this case that the act found in 77 
Ohio Laws, 178, was merely a regulation of associations organized for the purpose 
of doing business contemplated by section 3630, and no other business. 

Undoubtedly, this decision led to the subsequent amendments of the statutes, 
involved, found in 83 Ohio Laws, 61, and 88 Ohio Laws 251. These amendments 
need not be specifically set out here. Suffice it to say that the phrase "to transact 
the business of life or accident or life and accident insurance on the assessment 
plan" and the words "executors, administrators or assigns" were, among other things, 
added to original section 3630, Revised Statutes, now section 9427, General Coue. 
The purpose of the legislature in so amending section 3630 was to make it possible 
for foreign insurance companies not calling themselves "mutual protection associa
tions," but rather "assessment insurance companies," to be admitted to the state. 
Similarly, the legislature entertained the purpose of permitting the admission of 
foreign companies whose business contemplates the payment of death benefits to 
persons other than the families and heirs. 

In amending section 3630, Revised Statutes, however, the general assembly 
diu not see fit to amend original "section 8" of the act found in 77 Ohio Laws, 178. 
It had received the section number "3631-a" in the Revised Statutes, and has since 
become section 9459, General Code. 1\ evertheless, the conflict between the pro
visions of the two sections, with respect to the class of beneficiaries, has already 
been explained, and the legislative history of section 9427 merely makes plainer 
what already appears, namely: that the legislature contemplates the possibility of 
the formation of a company for the purpose of mutual protection and relief of its 
members, under section 3630, Revised Statutes, now section 9427, General Code, 
the payment of whose death benefits, however, should be to a class of persons more 
restricted than that defined therein. In other words, while the death benefits 
could not be made payable to a larger class of beneficiaries, they might lawfully 
be made payable to a smaller class thereof than the statute defines. And when 
the legislature, in deference doubtless to the wishes of foreign companies, amended 
section 3630, Revised. Statutes, it did so for the purpose of making it possible ior 
such foreign companies to enter the state, and it did not contemplate that all domestic 
companies, or even all foreign companies, should be organized with all the powers 
defined in section 3630. So it was not necessary, in order that a corporation he 
organized under section 3630, that it should do the business of life or life and acci-
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dent insurance on the assessment plan as a technical "business," nor that it pay 
its death benefits to all the classes of beneficiaries to which a company organized 
under that section might be authorized to pay such benefits. A company organized 
for mutual protection and relief and disclaiming the intention of doing business on 
the assessment plan has a business, and a company declaring its intention to pay 
its death benefits to a class of beneficiaries more restricted than that referred to in 
section 3630 might, nevertheless, be regarded as one organized under that section. 

These considerations, then, explain the verbal differences between present 
sections 9427 and 9459, General Code. They remove all obstacl~s to the operation 
of the doctrine announced in State vs. Livestock Association, supra, which I be
lieve applies, with all its force, to the organization of mutual protection societies 
of whatever kind. This was the opinion of my distinguished predecessor, Ron. 
James Lawrence, who advised the then secretary of state, in an opinion found in 
"Opinions of the Attorney General of Ohio, 1813-1888," volume 3, page 504, that: 

"In my opinion all corporations formed for the purpose specified in 
section 3630, Revised Statutes, must be organized under and in pursuance 
thereof, and are governed by that section and the sections supplementary 
thereto, except that said supplementary sections do not apply to any asso
ciation of religious or secret societies, or to any class of mechanics, ex
press, telegraph or railroad employes formed for the mutual benefit of the 
members thereof and their families exclusively. This exception in respect 
to the class of associations last named, it will be seen, extends only to the 
provisions relating to their conduct and management. Corporations of the 
excepted class must nevertheless be organized and created under the 
aut~ority of section 3630, a11d possess all the powers thereby conferred." 

This opinion was rendered February 25, 1885. There has been no subsequent 
legislation in any way changing the principles upon which it was founded. 

I concur substantially in Judge Lawrence's opinion and I am ~atisfied that it 
applies to the statutes as they exist today. 

As a conclusion from these pri1•ciples, it follows that a corporation, formed 
for the mutual protection and relief oi the members thereof and their families, 
the membership of which is exclusively confined to the employes of a designaterl 
firm, which employes are and constitute a class of mechanics, though exempted 
by the statutes above quoted from.the provisions of the fraternal benefit society 
act, and though further exempted by the provisions of section 9459, General Code, 
from the regulatory statutes pertaining to mutual protective societies in general, 
nevertheless, must be organized in conformity to section 9427, General Code. To 
say that they must be so organized means that they may possess no powers incon
sistent with that section and must show by their articles of incorporation that the 
business or acivity in which the association proposes to engage is one consistent 
with the provisions thereof. 

The conclusion just stated assumes that the decision in State vs. Pioneer Live
stock Company, supra, applies to companies or associations organized for the 
mutual protection and relief of their members. It might be objected at this point 
that the precise holding in that case was that a corporation may not lawfully be 
organized under the laws of this state for the purpose of conducting an insuranre 
business, except under the sections pertaining to insurance companies as such and 
that the business of mutual protection and relief of the members of an association 
is not an "insurance business" in the technical sense, so that the decision has no 
application in such cases. That is to say, it might be asserted that, while it is 
unlawful by virtue of this decision to permit the organization of a corporation for 
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the purpose of conducting an insurance business under the general corporation laws 
of the state, it is not necessarily unlawful to permit the organization of a corpora
tion for the purpose of carrying on activities which do not amount to the in
surance business; so that, unless it be established that the purpose for which the 
employes' protective association, etc., the articles of incorporation of which are now 
under consideration, is formed amounts technically to the doing of an insurance 
business, it may be organized with such powers as its incorporators please to confer 
upon it, provided they are lawful otherwise, and need not be conformed, with 
respect to its purposes, to the provisions of section 9427, General Code. 

An argument of this sort would, I apprehend, depend for its validity upon a 
strict construction of the decision in State ex rei. vs. Pioneer Livestock Company, 
on the one hand, and a liberal interpretation of the decision in State ex rei. vs. 
Railroad Company, 68 0. S. 9, on the other hand. In the case last cited, it is 
held, in the language of the syllabus, as follows: 

"1. An association established by a railway company, composed of 
some or all of its employes and. the company, for the purpose of accumulat
ing and maintaining a relief fund created by the voluntary contributions 
from their wages by employes who apply for membership in said fund 
and are admitted, the railway company to take charge of and be re
sponsible for the funds, make up deficiencies in the same, supply facilities 
for conducting the business and pay the operating expenses, supply surgical 
attendance for injuries received in its service, and to pay the members or 
their designated beneficiaries the stated share of the benefit fund so raised 
from the wages retained by the company, is not an insurance company or 
association; and in agreeing to perform, and in performing each and all 
of said acts, such railway company is not engaged in the transaction of 
insurance business. 

"2. The said acts of the railway company are within the implied 
powers of a railway corporation and are not ultra vires. 

"3. Nor are they contrary to public policy." 

It may be pointed out as to this decision that the kind of business or activity 
conducted by the railroad company, and which was involved in the case, differs 
essentially from the kind of business proposed to be conducted by the association, 
the articles of incorporation of which are presented to you, in that, for example, 
the railroad company, as such, was to bear all contingent expenses of the relief 
department maintained by it, and was to guarantee the integrity of the relief 
fund, in the sense that it would make up deficiencies therein whenever the necessity 
might arise. In other words, the relief department was not an independent business 
concern, but the railroad, as such, was the undertaker of the activities comprised 
within the scope of its relief department . That this point was not without weight 
in the mind of the court is apparent from consideration of what is said by Judge 
Price in delivering its opinion, at pages 32 to 34, inclusive, of the report to which 
you are referred. I forbear to quote his remarks on this point, but it may be 
stated, as a fair summary thereof, that the right of the railroad company to main
tain the relief department in quesion was sustained, at least partly, on the ground 
that the peculiar manner of conducting said department deprived the activity of 
the character of a business, and, as against the attorney general's compaint, that the 
company was conducting an "insurance business." 

The distinction here lies in the fact that, whatever be the exact definition of 
the phrase "insurance business," the status of an association dependent upon its own 
means of raising revenue for the payment of the benefits which it holds out to those 
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desiring to become its members is entirely different from that of the relief depart
ment of a railroad, behind which the assets of the railroad company are placed, 
so as to insure its successful operation. 

On the other hand, there are points of similarity between the facts passed upon 
in State vs. Railway Company and the facts presented by the proposed articles 
of incorporation of the association now under consideration. The decision in the 
case cited was not upon the ground which I have discussed, alone, but upon the 
further and broader ground stated at page 37 of the opinion, in the language of 
Justice Clark of the supreme court of Pennsylvania, in Commonwealth vs. Equitable 
Beneficial Association, 137 Pa. St. 412-419. I forbear to quote the exact language 
of the opinion and syllabus in that case; but it appears from careful reading thereof 
that it was the holding of the Pennsylvania court, approved by our own supreme 
court, that an association formed for the purpose of accumulating a fund to be used 
in the aid or relief of the members of the association and their families, in the mis
fortunes of sickness, injury, or death, does not, in the pursuit of that purpose, 
make contracts, which amount technically to contracts of insurance. The court 
distinguishes between "indemnity" and "security against loss," as motives, so 
to speak, for entering into the relation of member or policy holder of an associa
tion, on the one hand, and "protective relief in case of sickness or injury, or to 
provide the means of a decent burial in the event of death," as such motive, on 
the other hand. I confess that the disinction appears somewhat ephemeral to me. 
Nevertheless, it has become adjudicated law, not only in this state, but in many 
other states, as evidenced by the decisions cited in State ex rei. vs. Railway Co., 
supra. 

This being the case, then, it must be admitted that an association, formed for 
the purpose of the mutual protection and relief of its members and their familes, 
in case of sickness, accident or death, without further stipulation, is not an associa
tion formed for the purpose of doing an insurance business; so that, if the principle 
of the case of Sate ex rei. vs. Pioneer Livestock Co. be limited strictly to its applicat-ion 
to insurance companies, as such, it would have to be held inapplicable to the ques
tion now under discussion. 

But the considerations already discussed lie on the surface merely of the cases 
involved. \Vhen the supreme court of this state applied the reasoning of the Penn
sylvania decision above cited, in holding that the relief department of the Penn
sylvania railroad was not doing an insurance business, it, in fact, held that member
ship, under rules providing for the payment of stipulated deatlz benefits to designated 
beneficiaries, did not create a contract of insurance. For, as will be apparent from 
a careful examination of the facts in State vs. Railway Company, as stated in the 
opinion of the court, pages 28 to 32, inclusive, this was the precise nature of the 
plan of operation of the relief department therein involved. That is to say, in 
the language of the third regulation of the relief department, found quoted on 
page 32 of the report of the case, 

"The object of this department is the establishment and management 
of a· fund * * * for the payment of definite amounts to employes con
tributing to the fund * * * when they are disabled by accident or sickness, 
and in the event of their death, to the relatives or other beneficiaries spec
ified in the application." 

That is to say, a member of the relief department had, by virtue of his mem
bership therein, precisely the same rights as would arise out of a policy of life and 
accident insurance, so far as the right to receive a stipulated sum by way of bene
fits was concerned, and so far, further, as the right to designate beneficiaries was 
concerned. 
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Yet, the court held that the activities of the relief department did not constitute 
the "insura·nce business." Ignoring for the moment the other grounds upon which 
the decision was based, one of which has already been discussed, and another of 
which will'hereinafter be pointed out, and having regard to this one feature only, 
it seems to me that the conclusion can logically be drawn therefrom that the busi
ness of accumulating a fund for the mutual protection and relief of the members of 
a voluntary society or association, and designated beneficiaries in case of death, 
does not amount to an insurance business. 

The importance of this 'point will be understood when the legislative history 
of present section 9427, General Code, as hereinbefore outlined by me, is taken 
into consideration. Let it be noted that in its original form, section 3630, Revised 
Statutes, the predecessor of present section 9427, General Code, provided for the 
organization of associations under the general laws of the state "for the purpose. 
of mutual protection and relief of its members, and for the payment of stipulated 
sums of money to th·e families or heirs of the deceased members." 

At that time there was in the section no mention of the "business of life or 
life and accident insurance on the assessment plan," such as is now found in the 
section. 

I am clearly convinced that the application of the reasoning of our supreme 
court, in the case of State ex rei. vs. Railway Company, to original section 3630, 
Revised Statutes, would result necessarily in the holding that the business to be done 
by associations authorized to be incorporated under section 3630, Revised Statutes, 
in its original form, was not the insurance business. · 

Now, the case of State ex rei. vs. Railway Company might be distinguished 
upon a ground different from that already stated, viz: that as a part of the contract 
resulting from membership in the relief department the member agreed that in 
the event of injury or death he, or his beneficiary, was to have either the benefits 
provided by the relief department or his right of action against the company 
arising out of such injury .or death (page 31 of the report). That is to say, one 
of the elements of the contract of membership was the waiver of the unaccrued 
right of action ex delicto, and the creation of the right of election between that 
right of section when it should arise and the right to the benefits provided. 

This element, of itself, might be regarded as sufficient to distinguish the busi
ness of the relief department from the technical "insurance business." I have pre
ferred, however, to take the court at its word with respect to one of the groun<ls 
upon which the case in 68 0. S. 9 was decided. At least, there is presented by the 
decision the following dilemma: either the ground of the decision must be found 
in the peculiar relation of the railroad ·company to tl]e activities of the relief 
department, and in the waiver and election which constituted an element in the con
tract of membership in such department, just commented upon; in which event 
the case is to be regarded as completely inapplicable to the question at hand; or 
the decision must be regarded as establishing the principle that a mutual protection 
association, formed for the relief and benefit of its members and the payment of 
stipulated sums to them, and in case of death to their families or designated bene
ficiaries, is not in any sense an "insurance company;" in which event it would have 
to be held that original section 3630, Revised Statutes, providing for the organiza
tion of mutual protection associations, did not provide for the organization of a 
kind of insurance company. 

If the first horn of the dilemma be accepted, then, the case of State vs. Rail
road Company is no obstacle to the exact application of the decision in State ex 
rei. vs. Livestock Association. 

If the second horn of the dilemma be accepted, then, the further question 
arises as to whether or not the principle involved in State ex rei. vs. Livestock 
Association is limited to insurance companies as such. 
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On this point I am clearly of the opinion that the decision is not limited in its 
application to the technical business of insurance as such. The syllabus in the case 
is as follows: 

"Section 3235, chapter 1, title 2, Revised Statutes, which reads: 'cor
porations may be formed in the manner provided in this chapter, for any 
purpose for which individuals may lawfully associate themselves together, 
except for dealing in real estate or carrying on professional business' 
must be construed as not authorizing the incorporation of insurance com
panies, as the organi:;ation of such companies is specially provided for ia 
chapters X and XI of same title." 

It was said by Judge ~Icllvaine, in the opinion, page 348, that: 

"The defendant claims the right to insure the owners of horses and 
cattle against loss by theft or death, under its articles of incorporation 
and by virtue of section 3235 of Revised Statutes, which provides: 'cor
porations may be formed in the manner provided in this chapter, for any 
purpose for which individuals may lawfully associate themselves together, 
except for dealing in real estate or carrying on professional business; and 
if the organization is for profit it must have a capital stock.' 

"Undoubtedly the broad terms of this section would be sufficient war
rant for the exercise by defendant of the franchises and privileges claimed; 
but, on the other hand, it is claimed that section 3235 must be construed 
in connection. with chapters 10 and 11, title 2 of Revised Statutes, wherein, 
it is claimed that the whole subject of insurance by incorporated companies 
in this state is regulated, and that defendant is not within the provisions 
or protection of either of these chapters. 

"We agree with the attorney general in the opinion that the whole 
subject of insurance by companies incorporated under the laws of this 
state is regulated by these chapters, and that no insurance company can 
he incorporaterl under the general provisions of section 3235. The special 
prov-isions made in these chapters in relation to the organization of in
surance incorporations withdraws .such corporations from the general 
provisions in section 3235, which relate to corporations generally." 

It seems very clear to me that while the court is speaking, because of the facts 
before it, of the "subject of insurance by incorporated' companies in this state," 
the reason for the decision applies to all companies for the organization of which 
provision is made in the later chapters of the .corporation code. In other words, 
the court was merely applying the express provisions of section 8737, General Code, 
at that time section 3269, Revised Statutes, which is as follows: 

"This chapter does not apply when special provision is made in sub
sequent chapters of this title, but the special provision shall govern, 
unless it clearly appears that the provision is cumulative." 

The holding of the court (although the section is not mentioned) was, in effect, 
that the non-application of the preceding sections extended to what is at present 
section 8623, General Code, as well as to other sections in the general corporatio.1 
laws. The resultant principle, it seems to me, is that wherever the general assembly 
has, by particular provisions, authorized the formation of corporations or asso
ciations for designated purposes, and prescribed their corporate powers, it is un
lawful for individuals to associate themselves under section 8623, General Code, for 
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a purpose essentially like the designated purpose but with powers, in essential 
respects, different from those prescribed by the particular provisions. In other 
words, while the court was speaking merely of the ·'subject of insurance," it might 
just as well have spoken of the subject of railroads, that of street and interurban 
railroads, that of turnpike or plank road operation, that of the operation of telegraph 
and telephone lines, that of banking, that of agricultural societies, that of educational 
societies; in short, any of the subjects, the formation of corporations to deal with 
which is specifically regulated by any of the special chapters of the corporation code. 

?\ow, it seems to me that the true principle involved in the decision is very 
succinctly stated in section 8737, above quoted; so that, in every instance, the ques
tion arises as to whether or not the special provisions found later in the code are 
cumulative to the general provisions, or exclusive of them. In the case now under 
consideration I can reach no conclusion other than that the special provisions re
specting mutual protection associations are exclusive of the general provisions of 
section 8623, General Code. To hold otherwise would be to hold that the legis
lature of the state enacted a vain and meaningless law when it passed original 
section 3630, Revised Statutes, and the acts amendatory thereto; for if any kind 
of a mutual protection association could, after the enactment of those laws, have 
been organized under section 8623, General Code, then, there was no conceivable 
reason for ever passing them. The legislature must be presumed to have contem
plated a real and substantial act of legislation. The only conclusion which will 
effectuate such an intention is that which holds that section 9427, General Code, 
is one of the "special provisions" referred to in section 8737, which is not "cumu
lative" to the provisions of section 8623, General Code. 

From all these considerations, then, I am of the opinion that whether or not 
the purpose for which the employes' protective association, etc., the articles of in
corporation of which are submitted to me, is formed be regarded as contemplating 
the carrying on of a technical "insurance business," it is one of the purposes 
within the purview of section 9427, General Code, so that its articles of incor
poration must conform thereto. 

I have already referred to certain inconsistencies between section 9427, General 
Code, and the purpose clause of the employes' protective association, etc., now 
under consideration. One of these inconsistencies is, in my judgment, immaterial. 
That is to say, it is not necessary, in order that the association may conform its 
business to the statute, that the beneficiaries of its death benefits be all of the 
classes referred to in the statute. I am of the opinion, therefore, that the re
strictions in the articles to the families of the members, as a class of beneficiaries, 
is lawful. 

I also pointed out that it is not expressly stated in the articles that the 
method of business shall be what is known as the "assessment plan." The legis
lative history of the sections already commented upon makes it a very doubtful 
question as to whether or not an association of the kind typified by the proposed 
articles in question must make this declaration. For a discussion of the nature 
of what is known as the "assessment plan" see State ex rei. vs. Insurance Company, 
58 0. S. 1. It is essential to the conduct of. business upon this plan that, in theory 
at least, specific losses be met by assessment on the members, within the limits 
defined by the rules of the association. It is not essential that actual payments, 
on account of asses,ments, be deferred until the assessment is actually called. That 
is to say, the organization having the right, as it does under section 9427, to receive 
donations and voluntary contributions, may extend to its members the privilege 
of paying specified smns, weekly, to apply on assessments when made. 

Kor is the method of doing business on the assessment plan necessarily in
consistent with accumulation of a fund. Section 9427 expressly authorizes this, 
in the following manner: 
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"'The company also may receive money, either by voluntary donation or con
tribution, or collected by assessments on its own members, and may ac
cumulate, i11vest, distribute and appropriate such money in such manner as 
it deems proper. ,\11 accumulations and accretions thereon shall be held 
and used as the property of the members and in the interest of the 
members. •) * ~·" 

113 

\\"hile the provisions which I have been discussing were, as already pointer! 
out, incorporated in the section by legislation subsequent to its original enactment, 
thus giving rise to the only doubtful question involved, I am of the opinion that 
the section as a whole is not susceptible to any interpretation other than that th~ 
manner in which the "purpose of mutual protection and relief of its members" is 
to be achieved is by the application, in theory at least, of what is known as the 
"assessment plan." That is to say, I am willing to concede that when the new 
language was inserted at the beginning of the section, to wit: "to transact tlw 
business of life or accident and life insurance on the assessment plan," th~ gener:~l 
assembly may have had in mind the description of a different class of corporations 
from that described by the earlier form of the section, viz: for the purpose oi 
mutual protection and relief of its members. But, obviously, the subsequent 
sentences of the section, those already quoted, as well as one not yet quotell, viz: 

''No company or association shall issue a certificate for a greater 
amount than it is able to pay from the proceeds of one assessment." 

were intended to refer to associations formed "for the mutual protection and relief 
of their members," etc., as well as to companies formed "to transact the business 
of life <.• '' * insurance on the assessment plan," if those two be separate classes. 

I am led to this conclusion by consideration of the fact that any other would 
render the meaning of the section, and particularly the last sentences thereof, 
hopelessly involved and ambiguous. Support is also lent to the conclusion by the 
fact hereinafter to be commented upon, that a mutual protection and relief society 
must neverthele,s agree to pay "stipulated sums" in the event of death. If the 
obligation to pay such stipulated sums is a "mutual" one, as the section clearly 
implies; and if, also, the protection and relief to be afforded to the members them
selves in case of accident or sickness, etc., is to be "mutual," in the exact sense, 
then, the beneficiaries in case of death, or the individual members in case of ac
cident, should be vested with some enforceable right as against the remaining 
members, or, more accurately, as against the association itself. 

If, then, the corporation is to deny itself the power to make assessment, it 
has left under the section only the power to "receive money by voluntary dona
tion or contribution." It is obvious that there could be no "mutual" obligation 1o 
pay, a ">tipulated sum" in the event of the death of one member, as against the 
association or the remaining members, if the assets of the association were to be 
collected by voluntary contribution only. Such a contract might be entered into, 
but it would lack the element of mutuality. The "stipulation" as to a sum of 
money to be paid in the event of death would be unenforceable. 

From all these considerations, I am of the opinion that an association, former!, 
as the one whose articles of incorporation are presented to me, for the ''mutual 
protection and relief of its members," etc., must specifically claim in its articles of 
incorporation the right, at least, to make assessments on its members. I woulcl 
not hold that the as>ociation must recite that it proposes to do a technical assessme11t 
insurance busine,s; and perhaps once that it is certain that the company is 
go,·ernecl by section 9427, General Code, the power to assess follows without 
specified recital. But I am clearly of the opinion that it is at least preferable that 
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the association recite in its articles of incorporation, either that it is to possess the 
powers mentioned in section 9427, General Code, referring to the section as such, 
or that it is to have, among other things, the power to collect funds for the pay
ment of death benefits "by assessment on its members." 

There is another inconsistency between the articles and the statute, which l 
regard as necessary fatal to the former. Whatever be the nature of the manner 
in which an association of this sort is to receive support from its members, it is 
clear, I think, that death benefits must be by way of "stipulated sums," that is to say, 
a mutual protection association cannot receive authority to grant merely general 
relief to the families of members in case of the death of such members. The 
relief must be by way of a "stipulated sum.'; 

For the reasons suggested, I return the proposed articles of incorporation of 
the employes' protective association of the Haven Malleable Castings Company, 
of Cincinnati, Ohio, and advise you not to file the same until they are made to 
conform to section 9427, General Code. 

509. 

V cry truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE. NATIONAL 11ETAL TRAFFIC 
ASSOCIATION SHOULD NOT BE FILED BY THE SECRETARY OF 
STATE. 

A corporation may not lawfully be formed for the purpose of maintaining 
supervision O'l!er the traffic and trausportation work of the American metal-trades 
interests, in all its branches, 'including the representation of suclz interests in mat
ters and proceedings before the interstate commerce commission, state railro,td 
commissio11, a11d state aud federal courts, aud the performance of all_\' aud all 
duties necessary, iucidental and appertaining thereto. 

CoLUMBUS, OHIO, September 17, 1913. 

HoN. CHARLES H. GRAVES, Saretary of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of September 12th, request
ing my opinion as to the legality of the purpose for which The National Metal
Trades Traffic Association was formed, as evidenced by the proposed articles of 
incorporation of said association, enclosed therewith, and particularly by the fol
lowing article, thereof, to wit: 

"Third. Said corporation is formed for the purpose of maintammg 
supervision over the traffic and tranportation work of the American metal
trades interests, in all its branches, including the representation of such 
interests in matters and proceedings before the interstate commerce com
mission, state railroad commission, and state and federal courts, and the 
performance of any and all duties necessary, incidental and appertaining 
thereto." 
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It is provided by Section 8623, General Code, that, 

"Except for carryiug 011 Professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves." 
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The italicized portion of the above quoted section has been construed in Stak, 
ex rei., vs. Laylin, 73 0. S. 90, as precluding the formation of a corporation for 
the conduct of a business which amounts to the practice of the profession of law. 
Tests for determining whether or not the proposed business activity amounts to 
the practice of this profession are suggested by the court in the decision cited, 
but it occurs to me that the above quoted articles of incorporation so clearly evince 
an intention to engage in the practice of this profession that the application of 
these tests, designed for use in doubtful cases only, is scarcely necessary. The 
representation of interests in matters and proceedings before the state and federal 
courts is a function peculiarly pertaining to the practice of law as a profession; 
and it matters not that the interests to be represented are limited to any particular 
designated kind. 

I am, therefore, of the opinion that a corporation may not lawfully be formed 
for the purpose stated in the articles of incorporation of The Xational .:\fetal
Trades Traffic Association, and that the said articles, therefore, may not lawfully 
be received and filed by you. 

554. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

THE CHASE-HACKLEY PJAI\0 CO., A CORPORATIOX ORGAXJZED UX
DER THE LAWS OF MICHIGAN IS NOT REQUIRED TO CO.:\TPLY 
WITH THE PROVISIONS OF SECTION 183, ET SEQ., GE::-.IERAL 
CODE. 

The Chase-Hackley Piano Co., a corporation organi::ed under the laws of 1\Iich
igan, is not required, in order to do business in Ohio in the manuer described in 
its application filed with the secretarj• of state, to comply with the provisions of 
section 183, et seq., General Code. 

CoLUMBUS, OHIO, October 10, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of September 17th, 
enclosing application of the Chase-Hackley Piano Company, a corporation organ
ized under the laws of the state of Michigan, for a certificate entitling it to transact 
business in Ohio, and requesting my opinion upon the question as to whether or 
not this corporation is required to comply with section 178, et seq., or section 183, 
et seq., General Code, in order to do in this state the things described in the ap
plication. 

The application in question states the business or objects of the corporation, 
which it purposes to engage in or carry on in the state of Ohio. as follows: 

"Consigning and wholesaling only and collecting in when necessary to 
take over dealers' accounts, in connection with, and as part and parcel of, 
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the manufacture and marketing of pianos and other musical instruments in 
accordance with the articles of incorporation, copy whereof is hereto at
tached. 

"Said consigning and wholesaling and collecting will at all times be 
done by the corporation at and from its office in the city of :\Iuskegon in 
the state of Michigan, by and through the mail and traveling agents and 
salesmen, and not otherwise. The corporation will at no time have or 
own any merchandise or property situate in the state of Ohio except and 
unless the same be temporarily from time to time in case the corporation 
must and does retake property theretofore consigned or wholesaled by it in 
part payment of a sum or sums due to the corporation and unpaid, or 
for default of payment, pursuant to conditional sale, contract or chattel 
mortgage or like security. The corporation will at no time have or keep 
an office or place of business unless, and except as, the office and place 
of business of the person named in the fourth paragraph hereof for 
service of process be such office or place of business." 

The corporation itself is organized for the following stated purpose, quoted 
from its articles of incorporation: 

"The purposes of this corporation are as follows: The manufacture 
and sale of pianos and other musical instruments and the purchase and 
sale of musical merchandise." 

Section 178, General Code, provides as follows : 

"Before a corporation for profit transacts business in this state, it 
shall procure from the secretary of state a certificate that it has complied 
with the requirements of law to authorize it to do business in this state, 
and that the business of such corporation to be transacted in this state, is 
such as may be lawfully carried on by a corporation, organized under the 
laws of this state for such or similar business, or if more than one kind 
of business, by two or more corporations so incorporated for such kinds 
of business exclusively. No such foreign corporation doing business in 
this state without such certificate shall maintain an action in this state upon 
a contract made by it in this state until it has procured such certificate. 
This section shall not apply to foreign banking, insurance, building and 
loan, or bond investment corporations." 

Under this section it was held, in Toledo Commercial Company vs. The Glen 
Manufacturing Company, 55 0. S. 217, that the same does not apply to a foreign 
corporation whose business within the state consists merely of selling through 
traveling agents and delivering goods manufactured outside of the state. The 
ground upon which the decision is based is illustrated by the following excerpt 
from the opinion of Spear, J., on page 221 : 

"The holdings are numerous that it is the right of persons and of cor
porations residing in one state to contract and sell their commodities in 
another, unrestrained except where restraint is justified under the police 
power. This rule does not deny the right of any state to impose conditions 
upon the power of foreign corporations to establish themselves within 
its boundaries for the performance generally of their business, involving 
the exercise of corporate franchises and powers, but does hold that the 
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selling through traveling agents and delivering of goods manufactured 
outside of the state, does not fall directly within the purview of their cor
porate powers. The pertinent provision of the federal constitution is 
that 'the citizens of each state shall be entitled to all the privileges and 
immunities of citizens in the several states' and that instrument gives to 
congress power 'to regulate commerce * * * among the several states.' 
The distinction to be noted is that the sale and delivery of merchandise 
is a right possessed in common by all the citizens of the state; the ex
exercise of corporate franchises and powers, is not-it is a special privilege 
conferred only on corporations. And the sale and delivery in one state 
of goods manufactured in another state, by a citizen of that state, is in
terstate commerce. Amid a score of authorities it is sufficient to cite 
Cooper :Manufacturing Co. vs. Ferguson, 113 U. S. 727; Robbins vs. Shelhy 
County, etc., 120 U. S. 489; Horn Silver ~lining Co., vs. ::-Jew York, 143 
U. S. 314; Brennan vs. Titusville, 153 U. S. 289, and Coit vs. Sutton, 102 
~Iich. 324. The decisions of the supreme court of the United States are 
controlling. They forbid the exercise by the legislature of the power 
claimed by the plaintiff-in-error, and hence its construction of the statute 
cannot be maintained, because it would result in a conflict upon a question, 
as to which question the authority of the general government is paramount 
to the government of the states." 
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The above stated objects of the Chase-Hackley Piano Company come squarely 
within the rule laid down in the case from which quotation has just been made. 
I am, therefore, of the opinion that in order to engage in or carry on the business 
or objects therein described, the corporation would not be required to comply 
with section 178, General Code. 

As to section 183, et seq., General Code, it may be stated that section 188 
thereof expressly excludes from the operation of this group of statutes "foreign 
corporations entirely non-resident soliciting business or making sales in this state 
by correspondence or by traveling salesmen.'' I am therefore of the opinion that 
the corporation is not required, in order to do as intended, in the manner described 
in the application filed with you, to comply with the provisions of section 183, 
et seq., General Code. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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574. 

UNDER THE CORRUPT PRACTICES ACT PERSOXS :\lAY BE El\1-
PLOYED FOR THE DISTRIBUTIOX OF POSTERS, ETC., BY EITHER 
THE CAXDIDATE OR THE C0:\1:\IITTEE. 

Under tlze provisions of sectiou 5175-26, Geueral Code, persous may be em
ployed for tlze distribution of posters by either the candidate or the comu1ittee. 
The expenditure is limited by the provisions of 5125-29 aud following sections. 
Tlze fact tlzat a person is a committeeman does not prevent his being paid for any 
service that one is permitted to perform under the corrupt practices act. 

CoLUMBUS, OHio, October 20, 1913. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm :-I am in receipt of a communication addressed to you, which has 
been referred for answer to this department, and which reads as follows: 

"Does the preparation, printing and publication of posters, litho
graphs, banners, notices and literary material, reading matter, cards and 
pamphlets permit of the employment of persons for the distribution of 
same by candidates or committees? 'Can a committeeman be compensated 
for the duties he performs except for reasonable traveling expenses?'" 

Section 5175-26, General Code, as amended by the last legislature, reads as 
follows: 

"Any person is guilty of a corrupt practice if he,, directly or indirectly, 
by himself or through any other person, in connection with, or in respect 
to any election, pays, lends or contributes, or offers or promises to pay, 
lend or contribute any money or other valuable consideration, for any 
other purpose than the following matters and services, at their reasonable, 
bona fide and customary value; * * * The preparation, printing and 
publication of posters, lithographs, banners, notices and literary material, 
reading matter, cards and pamphlets; * * * the preparation and circulation 
of letters, pamphlets and literature bearing on election. * * * Compensa
tion of such clerks and agents as shall be required to manage the neces
sary and reasonable business of the election * * *; the reasonable 
traveling expenses of the committeemen, agents, clerks and speakers; 

* * *. 
"Any payment, contribution or expenditure or agreement or offer 

to pay, contribute or expend any money or thing of value for any purpose 
whatsoever except as herein provided is hereby declared to be corrupt 
practice and invalidates the election of any person guilty thereof. (103 
0. L. 579.)" 

If I understand the questions propounded they are as follows: 

"First. Does the phrase, 'preparation, printing and publication of 
posters, etc.,' permit of the employment of persons by candidates or 
committees for distribution of the same? 

"Second. Can a committeeman be compensated for the duties he 
performs other than for 'reasonable traveling expenses?' " 
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I have heretofore held, in construing the corrupt practices act that unless the 
thing or service is expressly contained in the enumerated list of permitted matters 
and things found in section 1575-26, or could be fairly implied therein, any ex
penditure for any such matter or service would be a corrupt practice. 

Answering your first question, the permission of the statute is for not oniy 
the preparation and printing but also the publication of posters, etc. 

'"Publication" is defined by the Century dictionary as: 

"The act of puhli:,hing or bringing to public notice; notification to 
the people at large by speech, writing or printing. The act of offering 
a book, map, piece of music or the like to the public for sale or gratuitous 
distribution." 

To my mind it is permissible to pay one person for the preparation, another 
for the printing, and still another for the publication of the posters, etc., enumerated 
in the section, or one person could be paid for the entire work of preparation, 
printing and publishing. So long as the payment was at the .reasonable, bona 
fide and ~ustomary value for the same it would not be a violation of the act no 
matter to whom said payment might be made. 

I am of the opinion, therefore, that section 5175-26 permits the employment of 
persons for the distribution of posters, etc., by either the candidates or the com
mittees. It is to be noted, however, that this, like all expenditures, is limited by 
the provisions of section 5175-29 and following sections. 

In answer to your second question I can only repeat that expenditures in con
nection with an election are limited to the matters and things enumerated in 
section 5275-26. The fact that a person may be a committeeman does not prevent 
his being paid for any service that any one is permitted to perform under the act, 
but he can only be paid for the particular matters and things enumerated, and 
for them at their reasonable, bona fide and customary value. While the section 
specifically enumerates "the reasonable traveling expenses of the committeemen" 
this is not a limitation of all the matters and things for which a committeeman 
may be compensated, but it is not permitted under the guise of paying him for 
matters and things that are allowed by the statute, to give him extra compensation 
for duties or services rendered which arc wholly without the list of enumeratcrl 
matters and things in section 5175-26. 

Trusting that this answers your inquiries, I am, 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attomey General. 
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591. 

THE PROPOSED ARTICLES OF IXCORPORATIOX OF THE FIRE;\IE~'S 
RELIEF ASSOCIATIOX OF NORWOOD, OHIO, SHOULD BE :\lADE 
TO C0:\1PLY WITH SECTIOX 10176, GENERAL CODE. 

The firemen's relief association of Norwood,_ Ohio, is an association form·:d 
to provide a fund for the relief of the active firemen of Norwood fire department 
who may become sick or injured through a11y accide11t 1WI caused by a11y illegal or 
unlawful act of his own, a11d also a fu11d in case of death of Oil)' member fo1· the 
relief of his widow, children or heirs, and the articles of illcorporalioll of th!'s 
associatio11 ma.v not be filed. Such firemen's relief association must be formed 
under sections 10176 et seq., General Code. 

CoLUMBUS, OHIO, November 7, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, .Ohio. 

DEAR SIR :_:_I beg to acknowledge receipt of your letter of October 30th, 
transmitting, for my approval and advice as to the proper filing fee therefor, the 
proposed articles of incorporation of The Firemen's Relief Association of T\or
wood, Ohio. 

The declared purpose of the association is as follows: 

"to provide a fund for the relief of the active firemen of the Norwood 
fire department who may become sick or injured from any accident not 
caused by any illegal or unlawful act of his own, to be known as the 
'benevolent fund.' 

"Also a fund in case of death of any member for the relief of his 
widow, children or heirs to be known as the 'inheritance fund.'" 

The formation of such associations is authorized by sections 10176 to 10178, 
inclusive, General Code. True, none of these sections contain express statement 
that associations may be formed for any given purpose, but, assuming the existence 
or formation of such associations, proceed to set forth regulations as to the election 
of trustees and officers, and the making of periodical assessments upon members, 
and to confer upon such associations certain incidental powers. 

The confusion which seems to exist in these sections appears to have arisen 
out of the codification of 1880. Originally, the act relating to firemen's relief asso
ciations contained the following provision: 

"* * * from and after the passage of this act, it shall be lawful 
for any number of active firemen, not less than ten, being members of any 
regular fire company, or hose or hook and ladder company, in this state, 
to associate themseh·es together as a firemen's general relief association, 
having for its principal object the relief of firemen disabled while on duty, 
with the power also of donating as it may deem proper under such rules 
as may be established, to poor, sick firemen, and to the widows and 
orphans of deceased firemen." 

This was the act of March 13, 1861, 58 Ohio Laws 37, entitled "an act sup
plementary to an 'act to provide for the creation and regulation of incorporated 
companies in the state of Ohio,' passed May 1, 1852." 

The old act was repealed by subsection 492. of section 7437 of the code of 
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1880. The codifiers as that time attempted to, and presumably did, incorporate 
the entire substance of this act in sections 3850 to 3852, inclusive, Revised Statutes, 
which are found without change in sections 10176 to 10178, General Code, supra. 

It follows, as a conclusion from what has been said that the right to form 
corporations of this sort still exists as a separate right, except that the method 
of forming them is to be regulated by the general incorporation laws of the 
state, instead of by the special provisions formerly in force. 

This right also seems to exist as a separate and distinct means of providing for 
firemen's relief, in addition to the provisions of sections 4600 to 4615, General 
Code, which provide for the formation of municipal firemen's pension funds by 
action of council. 

In other words, should council fail to provide for the formation of a pension 
fund, the members of the fire department, nevertheless, have the right to incor
porate a relief association, under the sections above referred to. 

Such associations are not governed by any of the laws of the state relating 
to mutual protection associations and the like. 

Therefore, in my opinion, if the purpose of the proposed association conform 
to the provisions of section 10176 they are lawful. They do not, however, so con
form, in that the articles of incorporation purport to confer upon the association 
authority to extend relief to firemen injured "from any accident not caused by 
any illegal or unlawful act of his own," while section 10176 limits the extent of 
the relief to that on account of disability while on duty. 

Again, the death benefit under the proposed articles of incorporation may 
be paid to the "heirs" of the deceased members, whereas the section limits the 
payment of such benefits to "the widows and orphans thereof." 

I am, therefore, of the opinion that the proposed articles of incorporation may 
not lawfully be filed by you, being of the opinion that firemen's relief associations 
must be formed under sections 10176 et seq., General Code, or not at all. 

The reasons for this opinion have been fully discussed in other communications 
to your department. 

Of course, if the promoters of the association desire to organize a mutual 
benefit association, under section 9427, General Code, this may be done. 

This conclusion renders it perhaps unnecessary for me to consider the ques
tion relative to the fee. I shall do so, however, upon the assumption that the 
articles of incorporation may be presented to you in proper form. 

The fees which the secretary of state must charge and collect are specified in section 
176, General Code. In the schedule of fees therein containd, no express mention. 
is found of associations of this character. Obviously, the fee charged must be 
either that prescribed by subsection 4, or that prescribed by subsection 5 thereof. 
The subsections are, in full, as follows: 

"4. For filing articles of incorporation of a mutual life insurance 
corporation having no capital stock, or of other mutual corporations not 
organized strictly for benevolent or charitable purposes and having no 
capital stock, twenty-five dollars, except as hereinafter provided. 

"5. For filing articles of incorporation formed for religious, benevo
lent or literary purposes; or of corporations not organized for profit 
and not mutual in their character, or of religious or secret societies; or 
societies or associations composed exclusively of any class of mechanics, 
expre~s. telegraph, railroad or other employes, and formed exclusively 
for the mutual protection and relief of members thereof and their families, 
two dollars." 
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In my opnuon the association .is "mutual" within the meaning of subsection 
4, and unless included within the exceptions found in subsection 5 the association 
must pay a filing fee of $25.00. I am of the opinion, however, that the phrase 
"other employes," as used in subsection 5, has a meaning sufficiently broad to 
include employes of a fire department. It is true that the word "other" used 
in this context must be read "other like;" so that the class of employes designated 
is limited to such employes as are similar to mechanics, express, telegraph and 
railroad employes. I believe, however, that the test of similarity here. is furnished 
by the hazardous nature of the occupation; and that firemen's relief associations 
are within the intendment of the exception. 

I would, therefore, be of the opinion, if the purpose clause of the articles of 
incorporation were proper, that the filing fee to be charged would be two dollars. 

593. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 

THE ARTICLES OF INCORPORATION OF THE "SOCIETY ST. ANTONIO 
DI PADOVO" SHOULD NOT BE FILED BY THE SECRETARY OF 
STATE. 

The articles of incorporatioll of the "society of St. A11to1Zio Di Padovo" 
should not be filed by the secretary of state for the reason that a society of this 
character must conform its articles of i11corporation to the provisio11s of section 
9427, General Code. 

CoLUMBUS, OHio, November 3, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm :-The proposed articles of incorporation of the society of St. 
Antonio· Di Padovo enclosed in your letter of October 30th, receipt" whereof is 
acknowledged, differ from those of other similar societies concerning which 
opinions have recently been rendered to you only in the fact that the purpose clause 
thereof does not employ the technical terms "mutual benefit and protection" but 
instead uses the following language: 

"To assist its members in sickness or distress, and aid the families of 
deceased members, by voluntary contributions under regulations and by
laws to be adopted." 

You inform me that the company tenders the sum of $25.00 as a filing fee, 
this being the smn required to be paid for the filing of articles of incorporation 
of mutual societies. 

On the language of the articles of incorporation alone the question as to 
whether or not the enterprise witnessed thereby is a mutual one is not free 
from doubt. I incline to. the belief, however, that it is such an enterprise and that 
in view of the tender of the sum of $25.00 by the incorporators it may safely be 
assumed that the intention is to conduct a business which is in the proper sense 
"mutual." 

This being the case, then, the opinion already expressed would apply, viz.: 



.L"NCAL REPORT OF THE ~TTOR~"EY GE~"ERAL. 123 

that a society of this character must conform its articles of incorporation to the 
provisions of section 9427, General Code. In the opinion in the matter of the 
employes' protective association of the Haven ::\Ialleable Iron 'Vorks I pointed out 
what were in my opinion the essential requirements of this section. 

Applying the reasons therein stated to the enclosed articles of incorporation, 
I am of the opinion that they should not be filed by 'you. 

614. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE JUDGE-ELECT OF THE MUXJCJPAL COURT OF THE CITY OF 
11IDDLETOWX, OHIO, ::\IA Y ASSU::\IE HIS OFFICE WITHOUT 
FIRST SECURING A C0::\1::\IISSION FR0::\1 THE GOVER~·WR. 

Tlze judge-elect of a municipal court of tlze city of Middletown, Ohio, may 
discharge the duties pcrtai11ing to his office without first securhzg a commission 
from the gover11or. 

CoLUMBus, OHIO, November 21, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of .X ovember 21st requesting 
my opinion as to whether or not the judge-elect of the municipal court of the 
city of Middletown, Ohio, must secure a commission from the governor of the 
state under section 138, General Code, before entering upon the discharge of his 
duties as such judge. 

You enclose with your letter a copy of the charter of the city of Middletown 
aml call my attention to section 1, article 5 of said charter, which said section 
purports to establish a court in the city of ::\1iddletown to be known as the 
"municipal court," and which shall be a court of record. 

Section 138, General Code, referred to by you, provides in part: 

"A judge of a court of record, * * ·~ shall be ineligible to perform any 
duty pertaining to his office until he presents to the proper officer or 
authority a legal certificate of his election or appointment, and receives 
from the governor a commission to fill such office." 

In my opinion, section 138, General Code, applies to and governs officers 
whose election is provided for by a law of the state, and such officers only. 
Assuming, therefore, the validity of so much of the charter of the city of Middle
town, which deals with the subject of the municipal court, and assuming, further, 
the de jure existence of the court as such and the right of the judge-elect, at 
the proper time, to assume and discharge the duties pertaining to the office, I 
am, nevertheless, of the opinion that he may do so without securing a commission 
from the governor, and, of course, without paying to the secretary of state for the 
issuance of such commission the fees provided for by section 139, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General .. 
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658. 

ARTICLES OF e\CORPORATION-NOT SPECIFIC. 

The articles of i11corporatio11 of the Glenville, trai11i11g school for nurses, should 
be retumed to the incorporators, with the request that they be made more specific. 
Articles should not be filed by the secretary of state until they are made more 
specific. 

CoLUMBUS, Oaro, November 20, 1913. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm :-1 beg to acknowledge receipt of your letter of November 13th, 
requesting my opinion as to the legality of the purpose clause of the Glenville 
training school for nurses, a proposed corporation not for profit. Said purpose 
clause is as follows : 

"Said corporation is formed for the purpose of fostering and en
couraging the union of graduates for mutual help and protection. 

"To advance the standing and best interests of trained nurses, to co
operate in sustaining the rules of the directory, to place the profession of 
nursing on the highest plain attainable, and to uphold our code of ethics. 

"To create, establish, and to. further the interests of the Glenville 
training school for nurses by giving our hearty support to all efforts to 
make it the foremost among such institutions." 

You also request my opinion as to the correct filing fee for said articles of in
corporation, in case they may lawfully be filed by you. 

The creation and establishment of a training school for nurses is an enterprise 
which, in my judgment, may lawfully be undertaken by a corporation not for profit. 
So also is the encouragement and fostering of the standards of a given profession, 
such as that of nursing. 

There are certain peculiarities present in these articles, however, which in my 
judgment makes it advisable for you to refuse to file them until certain questious 
are satisfactorily cleared up. In the first place, the corporation desires, primarily, 
authority to foster and encourage the union of graduate nurses for mutual help 
and protection. That is to say, this purpo&e is stated first, as if it were the para
mount one in the minds of the incorporators. If this is the case, then, the articles 
should specify the nature of the mutual help and protection which is to be given to 
graduate nurses, and whether such helP. and protection is to be extended to those 
not members of the organization, or not. In case the design of the incorporators 
is to conduct what is technically known as a mutual protection business, then, the 
articles must be rejected for failure to comply with section 9427, General Code. 
If the design of' the incorporators is not such, then, it should be more clearly stated 
than it is. Again, if the mutual help and protection which is to be accorded to 
graduate nurses is to be limited to the members of the society, whether financial 
or not, then, the filing fee, under the statute with which you are familiar, would 
be twenty-five dollars; otherwise, the corporation would probably not be technically 
a mutual one, and would be liable only to a filing fee of two dollars. 

In the second place, the creation and establishment of a training school seems 
to be stated as an object separate and distinct from that of fostering and encourag
ing the union of graduates, etc. This being the case, the suspicion at once arises 
that a multiplicity of purposes is contemplated by the incorporators, which, of 
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course, cannot be sanctioned, under the rule laid down in State ex rei. vs. Taylor, 
55 0. s. 67. 

Again, the articles arc of singular import, in that they seem to authorize the 
creation and establishment of a training school, but not the conduct and maintenance 
thereof. 

For all of these reasons, while I cannot say that the incorporators intend an 
unlawful enterprise, yet, I am unable to arrive at the conclusion that their purpose 
is lawful. I suggest that the articles be returned to the incorporators, with the 
request that they be made more specific, so that you may be fully advised as to 
exactly what is desired to be done under the corporate charter. Until this is done 
I would advise against the acceptance and filing of the articles. 

I would also be unable to advise you as to the proper filing fee for the articles, 
the exact nature of the company not being apparent from the language used. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Auditor of State.) 
74. 

SHERIFF-EXPEXSE OF PURSUING PRISOl'\ER OUT OF STATE WITH

OUT EXTRADITIOl'\ PAPERS NOT ALLOWED. 

The statutes of Ohio, when a warrant is issued to the sheriff, authorize him 
only to pursue and arrest the accused in any county of this state. The sheriff, there
fore, may not be allowed expenses incurred in pursuing a prisoner for whom he has 
a warrant outside of this state, in the absence of a requisition from the govemor 
or from the president of the United States. 

COLUMBUS, OHio, January 28, 1913. 

HoN. A. V. DoNAHEY, Attditor of State, Columbus, Ohio. 
DEAR SIR:-Your letter of January 23rd is at hand in which you make the fol

lowing inquiry : 

"The cost bill contains an item of fees for the sheriff of Ross county 
for serving the warrant to arrest the defendant at Braddock, Pa., and a 
charge of 525 miles at eight cents per mile, amounting to $42.00 is made. 
You are requested to furnish this department with your opinion as to the 
legality of the mileage charge. 

"There were no requisition papers issued by the governor of Ohio 
but the prisoner was arrested upon the warrant from the common pleas 
court of Ross county" 

Section 13597, General Code, provides as follows: 

"A warrant may be issued, in term time or in vacation of the court,. 
on an indictment found, and when directed to the sheriff of the county 
where such indictment was found or presentment made, he may pursue and 
arrest the accused in any county and commit him to the jail or hold him 
to bail, as provided in this title." 

The authority found here is to pursue and arrest the accused in any county, 
and as the territorial jurisdiction of the court issuing the warrant is limited to the 
state, the word county must be held to refer to any county within this state and 
not outside of it. 

This conclusion is fortified by section 13500 and 13501, the first of w11ich pro
vides for the issuing of warrants by magistrates, and the second for the form 
thereof in which· will be found this language, "or if he has fled that you pursue 
after him into any other county in this state," and further by section 2491 of the 
General Code which reads: 

"When any person charged wit~ a felony has fled to any other state, 
territory or country, and the governor has issued a requisition for such 
person, or has requested the president of the United States to issue extra
dition papers, the commissioners may pay from the county treasury to the 
agent designated in such requisition to execute them, all necessary expenses 
of pursuing and returning such person so charged, or so much thereof as 
to them seems just." 
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From this it will be seen that if the sheriff had a warrant from the goveruor to 
go to Pennsylvania to make the arrest he would be entitled to expenses, or so much 
thereof as to the commissioners might seem just, but not to mileage as such. 

I am of the opinion that inasmuch as the warrant held by the sheriff did not 
give him authority to go outside the state to make the arrest, and as expenses and 
not mileage is the compensation for an arrest on an extradition warrant, that the 
sheriff is not entitled to the mileage charged, and it is not a proper charge against 
the state as part of the costs in the case mentioned. 

158. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

ll'\TOXICATING LlQUORS-AUDlTOR :\lAY XOT ALLOW REFUXDER 
WHEN RETAIL LIQUOR BUSINESS SUSPENDED ON ACCOUNT OF 
FLOODS-DOW-AIKEN TAX. 

Statutory provisions permitting all allowallce of a reftmder of a tax, are to be 
coustrued strictly. Sectioll 6074 of the General Code provides the Ollly permissioll 
for refunds of paymeuts made under Dow-Aikell tax provisio11s and refunds may 
be allowed, therefore, ollly ill strict accordallce with its terms. Under this statute, 
Ollly two classes or persons may obtain a refunder, to wit: (a) oue who volua
tarily discollliuues such business after he has been assessed aud paid the full amount, 
ill which event he may receive a proportiollafe refund for the balance of the year, 
subject to the provisioll that at least $200.00 must be retailled by the !'uditor; (b) 
Olle who has been compelled to disco11tinue busi11ess by reason of a local option 
election or a residence electiou, in which case the total proportiollate amormt lllOJ' 
be refuuded. 

~V hen busilless is i11terrupted, therefore, Oil account of floods, the dealer call 
obtain a reftmder ouly by voluntarilJ' discouti11uing business, and the auditor is 
obliged to retain $200.00. If such dealer again desires to comme1rce business lre 
cau only do so by paying the lax required from all commencing in the business, 
without regard to the $200.00 retained by the auditor. 

CoLUMBUS, OHIO, April 3, 1913. 

l-IoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

D~:AR SIR :-In your communication of February 17th you ask an opinion upon 
the following question: 

"In the city of Ci11cilwali, Ohio, a number of dealers in intoxicating 
lirtuor were compelled by the high water in the Ohio river, to temporarily 
discontinue their business. 1\lay the county auditor, under such circum
stances, issue a rcfunder to such dealers, the amount of the same to be 
computed upon the basis of the number of days which such dealers were 
not conducting such business, or should the auditor issue rcfunders under 
section 6074, General Code, based upon the time remaining in the tax 
year and when such dealers again commence the business, charge them 
under section 6073 with assessment proportionate in amount to the re
mainder of the assessment year." 
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Attention IS respectfully called to the following sections: 

"Section 60i1. C'pon the business of trafficking in spirituous, vinous, 
malt or other intoxicating liquor there shall be assessed yearly, and paid 
into the county treasury, as hereinafter provided, by each person, corpora· 
tion or co-partnership engaged therein, and for each place where such 
business is carried on by or for such person, corporation or co·partner
ship, the sum of one thousand dollars." 

'"Section 60i3. vVhen such business is commenced after the fourth 
J\Ionclay in 1Iay in any year, such assessment shall be proportio.nate in 
amount to the remainder of the assessment year, except that it shall not 
be less than two hundred dollars, and such assessment shall attach and 
operate as a lien as provided in the next preceding section and be payable 
upon the date of such commencement. 

"Section 60i4. vVhen a person, company, corporation or co-partner
ship, engaged in such business, has been assessed and has paid the full 
amount of such assessment and afterward discontinues such business, the 
county auditor, upon being satisfied thereof, shall issue to such person, cor
poration or co-partnership a refunding order f0r a proportionate amount of 
such assessment so paid, but the amount of such assessment so retained shall 
not be less than two hundred dollars unless such discontinuance of business 
has been caused by an election under a local option law or a lawful finding 
of a mayor or judge on a petition filed in a residence district as provided 
in this chapter, in which cas~ the proportionate amount of such tax shall be 
rcfunclecl in full." 

It is evident from a cursory reading of section 60il that the tax spoken of is 
a yearly tax upon the business, and the provision of 6072 which makes the tax 
payable, one-half on or before the 20th clay of June a·nd one-half on or before the 
20th day of December, is merely a matter of convenience. 

vVere there no provision for a refunder none could be had, as it is almost 
elementary that when a tax has been paid and there is no provision made for a 
refuncler, there. is no power to refund such tax lodged in the executive or ad
ministrative officers of the state or municipality. The supreme court of X ew York 
in the case of People vs. Roberts, lSi N. Y. 6i7, lays down the above principle, 
and the same court in a case reported in 130 N. Y. 699 holds that if a power to 
refund is giyen by law it must be strictly followed. 

So the only provision and authority for a refund of the Dow-Aiken tax must 
be found in section 60i4. Under this section two classes of persons may obtain 
a refunder-one class, one who voluntarily "discontinues such business" after he 
has been "assessed and has paid the full amount of such assessment," and the other, 
one who has been compelled to discontinue business by reason of an election under 
a local option law or a lawful finding of a mayor or judge on petition filed in a 
residence district, as proYidecl by law. 

In the case of a voluntary discontinuance, provision is made that at least 
$200.00 must be retained; while in the case of what may be termed an involuntary 
discontinuance a proportionate amount of the tax must be refunded. 

In the question submitted by the auditor it is said that "a number of dealers 
in intoxicating liquors were compelled by the high water in the Ohio river to 
temj>orarilj• discontinue their business * * *." 

\\"hile it may be claimed that it is inequitable to retain a tax upon a business 
which, by reason of cin.:umstances over which the person in the business has no 
control, he must temporarily discontinue, still if an injustice results from the law 
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it ts the part of the !t.-gislature to proYic.le a remedy, and not of this department 
which must construe the law as it appears on the statute books. 

In such places where the bmine-;s of trafficking in intoxicating liquors are 
temporarily closed on Sundays, electioh days and pos~ibly at times to convenience 
the proprietors thereof. no one would be heard to insist that for the days thus 
temporarily closed a refunder pro rata of the tax could be demanded. 

It is my opinion, from all the foregoing, that no refunder can be given to such 
dealers who temporarily discontinue their business, the amount to be paid upon the 
basis of the number of days which -.u::h dealers were not conducting such business. 
Refunders should issue only under the provisions of section 6074, General Code, 
and if the auditor is satisfied, that any person entitled to a refunder under the 
prO\·isions of this o;ection, has actually discontinued such business he may issue a 
refunder for the amount of the tax which would he coming to such person upon 
such discontinuance for the balance of the year. Shoul~l the same person again 
desire to go into the business he would occupy the same position as if he had not 
been in business theretofore, and if the business was commenced after the fourth 
::\londay in any year, then under the provisions of section 6073 he would pay in an 
assessment proportionate in amount to the remainder of the assessment year, except 
that it shall not be less than $200.00. 

In respome to the inquiry-propounded in the latter part of your letter, wherein 
you state, "if the latter procedure is the correct one under the law, in case one such 
dealer commenced the business originally at a time shortly before he was compelle<l 
to discontinue such business in the manner above described so that the provision oi 
section 6074, General Code, that the amount of said assessment so retained shall, in no 
case be less than $200.00 would apply, would the auditor be required to retain in the 
treasury $200.00 of the original assessment and upon recommencing such business 
would the dealer be required to pay the full a>sessment for the remainder of the 
year," would say that while this holding seems to work an injustice in particular 
cases, yet to my mind the law is very plain, and one commencing such business after 
having recently discontinued it, occupies no better position lJy reason of having been 
in the business theretofore. He comes in as a new man, and while it may result 
in the particular place paying more than the $1,000.00 tax by reason of the neces
sity of retaining not less than $200.00 in the one instance, and paying in not 
less than $200.00 in the other instance, 1 cannot come to any other conclusion 
but that the statute would require this to be clone. 

As stated above the matter is one that the legislature has not seen fit to make 
any provision for, and it is without the power of this department to read into the 
law something that the legislature has either overlooked or for which it has not 
seen fit to make provision. 

·• A. G. 

Yours very truly, 
TDIOTHY S. HoGAX, 

Attorney Gc11cra/. 
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160. 

TAXES AXD TAXATION-ACT PROVIDING FOR LICEXSE TAX OX 
AUTO:\IOBILE NOT IXVALIDATED BY REQUIRE:\IENT THAT 
SA:\IE BE PAID INTO THE STATE TREASURY, NOR BY FACT THAT 
TAX PROVIDES INCIDE:-JTAL REVENUE. 

The imposition of a license proper by the state comprehends only such return 
as is necessary to administer the license. The state is empowered, however, to 
impose a combined license and excise tax if it so desires, and the fact that revenue 
is obtaiued in excess of the amount required 'to administer a license does not in· 
validate the statute.' The legislative act, therefore, requiri1zg that all funds received 
from licenses of automobiles, should be paid into tlze state treasury, thereby re
quiring the legislature to ,malu a special appropriation for the purpose of administer
ing a license, is,not unconstitutional. 

CoLUMBUS, OHIO, March 25, 1913. 

HoN. A. V. Do:>~AHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 20th, request
ing my opinion upon certain questions which have been raised concerning a proposed 
amendment to section 24 of the General Code, the bill to accomplish which, in its 
present form, provides in effect that all collections made by any state department, 
other statutes to the contrary notwithsanding, shall be paid monthly into the state 
treasury. Your questions are as follows: 

"1. vVould the passage of senate bill No. 224, hereto attached, 
·amended in line 3, to read 'week' instead of 'month' endanger the con
stitutionality of the law, providing an annual tax on automobiles? 

"2. Do you consider the automobile license law constitutional, with
out of passage of the attached law? 

"3. Does the mere method of handling funds affect the constitutionality 
of the automobile license Ia w? 

"4. \Vould the appropriation of funds to pay the operating expenses 
of the automobile department affect the constitutionality of the law?" 

Referring to your first question, I may say that the present automobile license 
law provides in section 6309 thereof, in effect, that the revenues derived from 
automobile license fees shall be applied by the secretary of state to the expenses ofthe 
administration of the law, and the surplus, if any, shall be paid monthly into the 
state treasury, there to constitute a fund for the improvement, maintenance and 
repair of public highways. 

Assuming the constitutionality of section 6309, General Code, in its present 
form, I am unable to understand how it could be regarded as unconstitutional if the 
periodical payments into the state treasury were required to be weekly instead of 
monthly. This would, of course, be the effect of the proposed amendment to the 
bill amending section 24 of the Code. Such a provision might result in rendering 
the department of automobile licenses not self-sustaining; and might require the 
general revenue fund of the state to be drawn upon for the purpose of bearing a 
portion or all of the current expenses of that department, while giving to the 
highway fund the benefit of the entire revenue of the department. I do not believe 
that this would render the law unconstitutional. Of course, it must be admitted that · 
the automobile license law is, so to speak, a joint exercise of the police power and 
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the taxing power of the state. Being such, it must be measured by standards ap
plicable to both of these kinds of legislation. There is a principle which applies 
to the exercise of the police power by the exaction of licenses which is to effect 
that under this power the amount of license fees must be so computed as by a 
fair approximation to defray the cost of administering the license law and exorting 
the regulatory power, so that if the purpose to create an excess of income over 
expenditure and thus to contribute to the general revenue can be discovered the 
police power is transcended. In }Jays vs. Cincinnati, 1 0. S. 268, will be found a 
lucid discussion of this prinicple, as applied to the exercise by a municipal corpora
tion of the power to license occupation. It is there held that inasmuch as. municipal 
corporations do not possess the general taxing power, except to the extent of making 
levies upon the property made subject to taxation by the law of the state, a license 
ordinance evidently designated to create general revenue must be held to constitute 
an attempt to exert the taxing power, and is therefore void. 

This dlse, however, does not apply to an instance of state legislation: It has 
become perfectly well settled that the state has power to levy occupation, privilege 
or excise taxes. In fact, the familiar instance of the initial fee payable by 
corporations filing articles of incorporation in the office of the secretary of state 
may be cited; such fees have been held to constitute taxes upon the pri\1ilege of 
being a corporation. Ashley vs. Ryan, 49 0. S. 504; 153 U. S. 436. Clearly, however, 
the holding that this exaction constituted a tax was not based upon the essential 
nature of the power exerted by the state, but rather because of the fact that an in
cidental revenue was created. See pages 525 and 526 of the opinion in Ashley 
vs. Ryan. The primary object of authorizing the creation of corporations has 
nothing whatever to do with the subject of taxation, and the relation of the state 
to the corporation which it creates through the continued exercise· of its visitorial 
power is that of police regulation rather than taxation. 

lt is clear, therefore, that in this state a privilege created by the state may be 
taxed by the exaction a fee which enhances the general revenue of the state, 
while at the .same time the state may be regulating the usc of the privilege through 
its police power. 

I have cited the corporation fee cases because of another bearing which they 
have upon the question now under consideration. It is customary in this state to 
provide that the proceeds of license fees, inspection fees, etc., if paid into the state 
treasury shall he credited to a fund for the use of the board or officer issuing the 
license, making the inspection, etc. The corporation fee cases seem to me to establish 
the· conclusion that such a provision is i10t essential to the constitutionality of such 
a law. The moneys received by the secretary of state from initial fees of cor
porations were not to be paid out for the use of his department, but directly en
hanced the general revenues of the state. Therefore, the constitutionality of such 
a law having been under review in the cases cited, I am of the opinion that it 
is now the established law of this state that it is not essential to the constitutionality 
of the license law that the .revenues derived from license fees be devoted to the 
maintenance of the license department. 

For all the above reasons I am of the opinion that your fir~t question should 
be answered in the negative. 

It is also apparent from what I have stated that I would have to answer your 
second question in the affirmative. 

Your third question has been fully discussed in answering your first question. 

Your fourth question I would answer in the negative, for the same reason 
that I have answered your first question in the negative. That is to say, it does not 
seem to affect the constitutionality of the law providing for the incorporation of 
companies that the fees derived therefrom are not devoted especially to the depart-
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ment of the secretary of state; therefore, in my judgment, it would not affect the 
constitutionality of the automobile law if the fees derived from the issuance of 
automobile licenses were paid into the state treasury to the credit of the general 
revenue fund, or any other fund, and the automobile department in the office of 
the secretary of state were supported by appropriations made from the general 
revenue fund. 

251. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TRUSTEES OF OHIO SOLDIERS' AND SAILORS' HOME-HOLPING OF 
OFFICE VALID, THOUGH ACT PROVIDING FOR SA~1E NOT YET 
EFFECTIVE. 

Although the act providing for trustees for the Ohio soldiers' and sailors' 
home has been repealed, and although such act was omitted accidentally from the 
control given the board of administration, and although the new act providing for 
the appointment of such trustees is not yet effective, nevertheless since the act of 
·the legislature to provide for such board is conclusive of the legislative intent 'o 
mai11tain such go-v·erlllllent, the old board should hold over until the governor ap
points a new board, u11dcr authority of the new act. 

CoLUMBUS, OHio, May 14, 1913. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of April 22nd, i"n which you inquire: 

"'0/e are advised that the present general assembly enacted a law 
bearing upon the government of the Ohio soldiers' and sailors' orphans' 
home at Xenia, and that. the governor signed the act on Friday, April 
18th. The act provides that a board of trustees shall be appointed by the 
governor. The governor has not yet appointed a board, and the old board 
which has been acting for the past two years under a statute which was 
repealed by the 79th General Assembly, met on Saturday, April 19th, and 
approved a requisition upon this office for money to pay salaries and other 
expenses for one month. 

"Under these circumstances, should we recognize the requisition of 
the board and issue a warrant in payment of the same?" 

If the situation presented is understood, it grows out of the fact that the act 
of May 11, 1911, creating the board of administration, repealed section 1833, 
General Code, under which trustees for the Ohio soldiers' and sailors' home at 
Xenia were appointed, but did not place that institution in charge of the board 
of administration, or otherwise provide for its management and control. As a 
result of this the trustees in office on ).Jay 11, 1911, have continued to act, but legis
lative action was not taken until a bill was passed providing that the governor 
should appoint a board of trustees for that institution, and the same was signed 
by the governor on Friday, April 18, 1913. On April 19, 1913, the "old board," 
as you properly designate it, approved a requisition upon your office to pay salaries 
and other expenses for one month. 
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The passage of the act mentioned is conclusive evidence of the legislative in
tention to keep the Ohio soldiers' and sailors' orphans' home as one of the state 
institutions and not to place it under the control of the board of administratioa. 
Therefore, as the power of the old board has not been questioned, and should not 
be, I am of the opinion that until the governor appoints a new board, under the new 
act, and such board qualifies, you should honor requisitions of the old board for all 
legitimate current expenses; which, of course, includes the requisition in question, 
or at least all items of the same as are proper and lawful charges for the conduct 
and management of that institution. 

275. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 

ALTERATIONS IX BUILDIXG OF STATE BUILDL'\G-PROCEDURE
POWER OF GOVERNOR, SECRETARY OF STATE, AUDITOR OF 
STATE TO RATIFY CHANGE :\lADE WITHOUT THEIR PREVIOlJS 
CONSEKT AND APPROVAL. 

Under section 2320, General Code, changes in a contract of a state building 
ill'volving more than one thousand dollars, may not be made unless approved by 
the govenzor, auditor, secretary of state, aud wzder section 2322, changes involving 
less than one thousand dollars may not exceed in the aggregate two and one-half 
per cent. of the original contract price, must be in writing with full specifications 
and estimates, shall become part of the original contract and shall be filed with 
the auditor of state. 

All contracts for such change, in accordance with these statutes, must be 
entered in writiny before the work is performed aud the contract finished, aud 
such contract must be approved by the atfomey general, in accordance with 
section 2321, General Code. 

TV/zen such changes arc made, however, without the approval of the afore
mcntioucd authorities, the coutracts may be ratified but should be subjected to the 
closest scrutiny. 

CoLDMBUS, OHIO, May 21, 1913. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge the receipt of your letter of inquiry of the 
date of April 22, 1913, wherein you inquire as follows: 

"The board of trustees of the Kent X ormal School has approved 
an estimate in favor of Robert H. Evans & Company, contractors for the 
construction of buildings, which estimate contains extras amounting in the 
aggregate to $3,379.13, and reductions amounting to $778.49. This office 
has refused to issue a warrant in payment of the estimate, by reason of 
the provisions of sections 2320, 2321 and 2322 of the General Code. 

"\Ve are enclosing herewith the correspondence with the architect 
and contractors, together with an itemized statement of the extras, sub
mitted by the architect; also the estimate upon which payment was re
fused. This estimate has been cancelled and another filed without the 
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extras, so that the contractor has received his entire compensation under 
the contract, with the exception of the charges for extras. 

"The exact question at issue is, whether each extra, being less in 
amount than $1,000.00, is in compliance with section 2322, or whether the 
aggregate of the extras, being in excess of $1,000.00 is contrary to the 
provisions of section 2320." 

In reply thereto I desire to say that section 2314 of the General Code provides 
for the making of plans and specifications and for erecting, altering or improving 
state buildings except the penitentiary when the costs thereof exceed $3,000.00 
as follows: 

"Section 2314. Before entering into contract for the erection, altera
tion or improvemerit of a state institution or building or addition thereto, 
excepting the penitentiary, or for the supply of materials therefor, the 
aggregate cost of which exceeds three thousand dollars, each officer, 
board, or other authority by law charged with the supervision thereof, 
shall make or cause to be made the following: full and accurate plans, 
showing all necessary details of the work, with working plans suitable 
for the use of mechanics and other builders in such construction, so 
drawn and represented as to be plain and easily understood; accurate 
bills showing the exact amount of different kinds of material necessary 
to the construction to accompany such plans; full and complete specifica
tions of the work to be performed, showing the manner and style re
quired with such directions as will enable a competent mechanic or other 
builder to carry them out and afford bidders all needful information; a 
full and accurate estimate of each item of expense and of the aggregate 
cost thereof." 

Sections 2315, 2316, 2317 and 2318 of the General Code respectively provide: 

First, that the plans, drawings, representatives, bills of material, specifications 
of work and estimates of cost in detail and in the aggregate shall be submitted to 
the governor, auditor of state and secretary of state for their approval. 

Second, that the officer or board or other authority having such work in charge 
shall give public notice of the time when, and place where sealed proposals will 
be received for performing labor and furnishing materials of such construction. 

Third, that the notice shall be published four consecutive weeks next pre
ceding the day named for awarding such contract, and in the paper having the 
largest circulation in the county where the work is to be let, and in one or more 
dailies having the largest circulation and published in each of the cities of Cin
cinnati, Cleveland, Columbus and Toledo. 

Fourth, that on the day named in the notice such officer, board or other 
authority shall open the proposals and award the contract to the lowest bidder. 

Section 2319 of the General Code provides in part as follows: 

"* * * All contracts shall provide that such officer, board or other 
authority may make any change in work or materials on the condition and 
in the manner hereinafter provided." 

Two methods are provided by statute whereby changes can be made in the 
plans, descriptions, material and specifications. 

First. If the change increases or decreases the cost to exceed one thousand 
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dollars, then the proposed change in the plans, descriptions, material and specifica
tions must be approved by tlte governor, auditor of state and secretary of stare 
and filed in the office of the auditor of state as provided by section 2320 of the 
General Code as follows: 

"After they are so approved and filed with the auditor of state, no 
change of plans, descriptions, bills of material or specifications, which in
creases or decreases the cost to exceed one thousand dollars, shall be 
made or allowed unless approved by the governor, auditor and secretary 
of state. \Vhen so approved, the plans of the proposed change, with 
descriptions thereof, specifications of work and bills of material shall 
be filed with the auditor of state as required with original plans." 

Second. If all changes in the contract, plans, descriptions, bills of material 
or specifications involve less than one thousand dollars, and does not exceed in 
the aggregate two and one-half per cent. of the original contract price, then such 
changes shall be in writing with full specifications and estimates and shall become 
part of the original contract, and shall be filed with the auditor of state as pro
vided by section 2322 of the General Code as follows: 

"All changes in a contract of less than one thousand dollars shall 
be in writing with full specifications and estimates, become part of the 
original contract and be filed with the auditor of state. The aggregate 
of such changes in the contract, plans, descriptions, bills of material or 
specifications shall not increase the cost of the construction more than two 
and one-half per cent. of the original contract price." 

Regardless of the method whereby changes are made in the plans, descriptions, 
specifications or bills of material as called for in the original contract for the 
erection, alteration or improvement of state buildings, nevertheless no allowan~e 
shall be made for work performed or material furnished under the changed 
plans, descriptions and specifications unless a contract has been entered into in 
writing before the work is performed or the materials furnished, and such con
tract must be approved by the attorney general as provided by section 2321 of 
the General Code as follows : 

"X o allowance shall be made for work performed or materials 
furnished under the changed plans, descriptions, specifications or bills 
of material unless a contract therefor is made in writing before the 
labor is performed or materials furnished, showing distinctly the change. 
Such contract shall be subject to the conditions and proVISIOns imposed 
upon original contracts, and approved by the attorney general." 

It appears from additional information receiveg from your department that 
a contract was not made in writing, showing distinctly the changed plans, de
scriptions, specifications or bills of material. and it d<;>es not appear furthermore 
that such contract was approved by the attorney general, as required by section 
2321 of the General Code. 

In view of that fact, it is the opinion of this department that no allowance 
can be made for the extras amounting to $3,379.13 less the amount of the reductions 
as stated in your letter of inquiry, and that the auditor of state's department is 
without authority of law to issue a warrant in payment of said extras, less the 
amount of the reductions. 
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The foregoing is the conuition of affairs now presenting itself to your de
partment and you were correct in refusing to issue voucher in payment of the 
bill for extras, because the change made was so made without the approval of the 
governor, the auditor of state and the secretary of state, the same being required 
when the amount of the expenditure is in excess of one thousand dollars. 

The matter of change requiring the approval of the chief executive, the 
secretary of state and the auditor of state is important not only in respect to the 
cost but in respect to the character of the alterations. It is intended that the par:y 
erecting the building should have the approval of these three state officials in respect 
to the character of the change. Public contractors should have learned before this 
that it is necessary to conform to the statutes of this state. Time and time 
again have the courts spoken upon this subject. Notwithstanding the statutes 
provide along liberal lines for changes in plans, yet experience has demonstrated 
that interested parties will still take chances, and those affected pass up to the 
auditor of state and to the attorney general the hard proposition of denying them 
pay for services actually rendered or hunting out some way whereby the payment 
of an honest bill may not be ignored. Interested parties owe a duty to the 
officials who have to pass upon these questions, and continual neglect and dis
regard of these duties invite an official to apply the hard and fast rule. Assuming 
that all parties concerned do not intend to disregard the law in this case, I invite 
your attention to section 2320 of the General Code, which is as follows: 

"After they are so approved and filed with the auditor of state, no 
change of plans, descriptions, bills of material or specifications, which in
creases or decreases the cost to exceed one thousand dollars, shall be made 
or allowed unless approved by the governor, auditor and secretary of state. 
\Vhen so approved, the plans of the proposed change, with descriptions 
thereof, specifications of work and bills of material shall be filed with 
the auditor of state as required with original plans." 

Had the contractor in this case procured the approval of the governor, the 
auditor of state and the secretary of state before making the changes, no question 
would have been before you. Now the question is, may they legally make the 
approval at this time? I think they can; but contractors better take no risks of 
this kind, because unquestionably the wisdom of the changes arid the cost thereof 
will be most" carefully scrutinized by the governor, the auditor and the secretary 
of state. 

I suggest, therefore, that you have the contractor who presents this bill to 
make application to the governor, the auditor of state and the secretary of state 
and the other proper officials-that is, the trustees of the Kent Xormal School
for approval of the plans, description, bills of material and specifications, and if 
these officials approve the change, you may lawfully issue the voucher. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attontey General. 
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292. 

PEDDLER E:\IPLOYIXG AUTO:O.IOBILE TRUCK :O.IUST PAY LTCEXSE 
REQUIRED FOR PEDDLING IN TWO-HORSE VEHICLE. 

Section 6347, Ceueral Code, requires compliallce with section 6349, G'e11eral 
Code, for the obtaiuing of a peddler's liceuse, and said section 6349, General Code, 
provides onl:y for peddlers 011 foot or with a oue-horse vehicle or a tz..•o-horse 
vehicle, or a boat, watercraft or railroad car, aud prescribes a specific fee for each 
mode of peddling. Sectio11 6355, General Code, provides a pellalty for tcddliug 
without a lice11se. 

Si1zce a11 automobile truck resembles more closely a two-horse vehicle than it 
docs a11y of the other modes of locomotion, unless the principle that a law becomes 
applicable to ucw im:eutious as new i11Velltio11s come i11to use, without special qp
p/ication thereto, a peddler illtelldillg to travel on a11 automobile truck, shall be 
1·equircd to pay the liceuse provided for a two-horse vehicle. 

CoLUMBus, OHio, June 4, 1913. 

HoN. A. V. DoNAHEY, Auditor of .State, Columbus, Ohio. 

DEAR SIR :-Under favor of l\Iay 2nd, you requested my opinion upon a letter 
referred to by you. This letter is as follows: 

"Referring to section 6349, General Code, in regard to peddler's license. 
\Ve have an application for a peddler's license to travel with a motor 
truck. How shall we handle this? As I can find no Ia w in regard to molar 
trucks, do you think the same charge should govern as with two-horse 
wagon?" 

The statutes for the General Code, relative to your inquiry, providing for a 
peddler's license, are 6347, 6349, 6353 and 6355. They are as follows: 

"Section 6347. When a person files with the auditor of a county, 
under oath, which may be administered hy such auditor, a statement of 
his stock in trade in conformity with the law requirig the listing of such 
stock for taxation by merchants or others, and pays to the treasurer of 
such county the proportionate amount of taxes on such stock in trade 
in conformity with law, and complies with the terms set f urth ill seclioll 
sixt:y-threc hulldred and fort:y-niue. Such auditor shall issue to him a 
license to peddle such stock anywhere in this state. 

"Section 6349. Before receiving such license, the applicant if intend
ing to travel on foot, shall file with the county auditor the county 

·treasurer's receipt for twelve dollars; if intending to travel on horse
back or in a one-horse vehicle, he shall file such receipt for twenty dollars; 
if intending to travel in a two-horse vehicle, he shall file the receipt for 
twenty-eight dollars; or, if intending to travel in a boat, watercraft or 
on a railroad car, he shall file it for sixty dollars. He shall also pay to the 
auditor the sum of fifty cents as the auditor's fee for granting the license. 

"Section 6353. A license granted in conformity with this chapter shall 
authorize the person named therein to sell goods, wares and merchandise 
for one year from the date of the receipt of the treasurer, as a peddler 
or traveling merchant. Such person may take out a license to peddle for 
three months or six months, and pay for it proportionately in accordance 
with the provisions of section sixty-three hundred and forty-nine. 
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"Section 6355. If a peddler or traveling merchant sells goods, wares 
or merchandise, except such as are manufactured within this state by him
self or employer, without lza<Jiug obtaiued a peddler's liceuse so to do, 
he shall forfeit and pay for each offense the sum of fifty dollars to be re
covered in a civil action before any justice of the peace of the county where 
the offender is found. Such stun shall be paid into the treasury of the 
township in which the judgment is rendered, for the use of the township 
school fund, except ten per cent. thereof, which shall be paid to the in
former." 

Under section 6347 above quoted, the auditor is authorized to issue a peddler's 
license only upon compliance with the provisions therein contained, one of which i~ 

that the terms of section 6349 be followed by the applicant. Section 6349 authorizes 
the issuance of a license to persons (first) intending to travel on foot; (second) 
intending to travel on horseback or in a one-horse vehicle; (third) intending to 
travel in a two-horse vehicle; (fourth) intending to travel in a boat, watercraft 
or in a railroad car. It is clear in the terms of these two sections a lic'ense may 
not be issued in the absence of compliance therewith. 

It appears that if a peddler or traveling merchant, sells s-oods, wares or 
merchandise, except such as are manufactured within this state by himself or 
employer, without having obtained a peddler's license so to do, he shall forfeit 
and pay for each offense the sum of fifty dollars to be recovered in a proper civil 
action, so that if one attempts to peddle without a license he is liable to a fine. 

At the time the above statutes were passed ordinary motor trucks were un
known and the legislature undertook to provide so that peddlers all might be a'-
commodated with a license. It is not to be assumed that it was intended to limit 
licenses to certain classes of persons; on he other hand is was evidently intended 
that the descriptions given were ample to accommodate all who might wish to 
peddle; for instance, if one intended to travel on muleback and peddle, he would 
come within the description of one intending to travel on horseback; likewise a 
two-horse vehicle might be drawn by two mules or by two oxen; or it might be 
necessary to use three horses to pull a heavy wagon. A wagon drawn by three 
or four horses was quite commonly in use in the hilly counties of southeastern 
Ohio a quarter of a century ago, although it must be confessed that the writer 
did not know many peddlers whose possessions were of such extent as that it 
required a double team to transport them over even the indescribable roads of Vinton 
and Jackson counties, yet I apprehend that if a peddler found it necessary to use 
four horses in those days to draw his wagon, his license would not be automatically 
forfeited. 

It would seem that the intention was to grade the amount to be paid for a 
license according to the business done. The foot man should pay $12.00, the man 
on horseback or in a one-horse vehicle, $20.00, a two-horse vehicle, $28.00, railroad 
car, $60.00. 

?\'ow, it must be admitted that a motor truck is neither a one-horse vehicle, 
a two-horse vehicle, a boat, watercraft or a railroad car. In many respects it 
resembles neither, but in some respects it resembles a vehicle and in some respects 
it resembles a railroad car. It resembles a railroad car in that it is p~opelled by 
power made available by the use of machinery. It resembles a vehicle in that it 
is operated on a public-highway or cart way and may be driven with convenience 
from place to place as a vehicle and business may be done at any point as con
veniently as if it were conducted in a horse-drawn vehicle. 

The common pleas court of this county, in a somewhat recent decision, held 
that an automobile was, in relation to the livery business, a vehicle; for similar 
reasons a motor truck may be regarded as a vehicle used on public highways. 
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\Vithout going into detail, there would seem to be more reasons for putting 
a motor truck in the class of public highway vehicles than in the class of railroad 
cars; it would be classed as a railroad vehicle on account of its being propelled 
by power; railroad car transportation is usually considered transporation under the 
law of common carriers, while the motor truck is not yet in the class of common 
carriers. It is a means· of transportation more rapid than that of the ordinary 
public highway vehicle and ordinarily more may he transported upon it than a two
horse vehicle; it usually operates within limited territory, as the two-horse vehicle, 
while the railroad car operates over larger areas. In one sense there is no more reason 
for placing it in the class of vehicles drawn by two horses than in the class of 
vehicles drawn by one horse except as to the extent of business that may be con
ducted with its use. 

It is a well known principle of law that the law becomes applicable to new 
inventions as new inventions come into use without the same being especially 
applied. It is not within the province of this department to make laws, but rather 
to interpret them and to explain the statutes so as that absurd conclusions may not 
be arrived at. It certainly is not intended to excuse any peddler from the payment 
of license; it would hardly be fair to exact a license fee from a motor truck man as if 
he were peddling in a railroad car, but there is no doubt that the state is on fair 
and safe ground in exacting the same license fee from the motor truck man as from 
the man who peddles in a two-horse vehicle. 

"'hile the question is indeed novel, my conclusion is that it is your duty to 
collect from the motor truck peddler the same amount as from the man who peddles 
in a two-horse vehicle and the license should be issued to the licensee as for a motor 
truck. 

328. 

Very respectfully yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

LIABILITIES IXCURRED PRIOR TO DATE OF LAPSE OF APPROPRIA
TIOX MAY BE PAID AFTER SUCH DATE. 

Although the proper procedure would be for the legislature to appropriate 
receipts aud balances for such conti11gcnC}', 11evertlzeless, tlzc established cust01:1 
of the auditor's office, and principles of propriety a11d justice should permit the pay
ment of liabilities inwrred prior to the date of lapse of an appropriation to be 
made out of such appropriation subseque11tly to such date. 

CaLUMBt:S, OHIO, June 17, 1913. 

Hox. A. V. Da:>AHEY, Auditor of State, Columbus, 0/zio. 

DEAR SIR :-You have asked for my advice in reference to the issuing of 
warrants for liabilities incurred prior to the date of the lapsing of the appropriation. 

'In reply thereto I beg to arh·ise that I am informed by the cashier and secretary 
of the auditor of state that it has been the practice for years past to issue warrants 
in favor of such liabilities incurred prior to the date at which such appropriation 
would undoubtedly lapse were liabilities not previously incurred. 

\Vhile, undoubtedly, the better practice for the general assembly to follow 
would be to reappropriate receipts and balances wherever any part of them were 
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intended to be expended after the elate at which the appropriation would otherwise 
lapse, yet the general assembly doubtless in failing to reappropriate expressly acted 
in the light of the then well known practice. 

I think it your duty as auditor of state to issue vouchers in payment of lia
bilities referred to. This department will call the governor's attention to the fact 
that the general assembly should be specitically advised hereafter with reference to 
the necessity of reappropriating receipts and balances where it is intended the 
same may be used after the two years' period provided in the constitution. This 
will prevent any confusion. 

Should you decline to issue warrants under the circumstances, doubtless injury 
would result to the state institutions, and no possible criticism can attach to you 
in issuing your warrants under these circumstances, because many of the boards 
did not ask for rcappropriations of the receipts and balances to meet liabilities of 
the kind in question, for the reason that in the light of the practice theretofore 
they did not deem it necessary to do so. 

344. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RAILROAD COMPANY ENGAGED IN SELLING STEAMSHIP OR RAIL
ROAD TICKETS FOR TRANSPORTATION TO OR FROM FOREIGN 
COUNTRIES WITHOUT FURNISHING BOND TO THE STATE. 

There being no statutory provision therefor, a railroad company which is under 
bond to another corporation is not exempted from the requirements of section 295, 
General Code, providing that persons, firms or corporations which engage in selling 
steamship or railroad tickets for transpo1·tation to or from a foreign country must 
furnish bond to the state of Ohio. 

CoLUMBUS, OHio, June 18, 1913. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm :-Under favor of June 9th, you request the opinion of this depart
ment as follows : 

"I am enclosing herewith the following: 
"Exhibit No. 1. Copy of the law governing transportation agents. 
"Exhibit No. 2. Copy of notice mailed to a Mr. Blaisdell. 
"Exhibit No. 3. Statement of Mr. H. E. Malone in reply to same. 
"In connection with the above I desire to submit for your considera

tion and advice the position of the railroad companies operating in Ohio 
and who sell steamship tickets. None of them so far have filed bonds. Is it 
necessary under the law that they should? 

"We are awaiting your decision in this matter before replying to the en
closed and similar letters, therefore, an early reply would be appreciated." 

The notice referred to by you is as follows: 

"I am enclosing herewith a copy of the law governing foreign ticket 
agents and transmitters of money in this state; also a blank bond. 
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"I am reliably informed that you are engaged in such business, and not 
finding your bond on file in this department, I have concluded that you 
are not aware of the existence of this law. Now that you are, I trust that 
I will experience no difficulty in having you comply with the provisions 
of same. 

"Kindly accept this as a notice that I will expect you to do so within 
the next fifteen days." 

The statement of :.\lr . .:\!alone in reply to your notice is as follows: 

"Replying to your letter of :\fay 27th, to !lfr. Blaisdell, wish to ad
vise, that we are under the impression that railroad agents under bond 
are not required to take out state bond, as requested in your letter. vVill 
you kindly give us full information regarding same? 

"All accounts in this office are handled by City Passenger Agent K. A. 
Cook, who is now under bond to the Canadian Pacific Railway and Soo 
line. 

"We will be pleased to hear from you in connection with the above." 

Sections 290 to 295 of the General Code provide as follows : 

"Section 290. No person, firm or corporation shall engage in selling 
steamship or railroad tickets for transportation to or from foreign coun
tries, or in the business of receiving deposits of money for the purpose 
of transmitting the same, or the equivalent thereof, to foreign countries, 
until it has obtained from the auditor of state a certificate of compliance 
with the provisions of the two sections next following. The certificate 
shall be conspicuously displayed in the place of business of such person, 
firm or corporation. 

"Section 291. Such person, firm or corporation shall m·ake, execute 
and deliver a bond to the state of Ohio in the sum of five thousand dollars, 
conditioned for the faithful holding and transmission of any money, or 
the equivalent thereof, delivered to it for transmission to a foreign coun
try, or conditioned for the selling of genuine and valid steamship or rail
road tickets for transportation to or from foreign countries, or for both 
if to be engaged in both of such businesses. 

"Section 292. The bond shall be executed by such person, firm or cor
poration as principal, with at least two good and sufficient sureties, who 
shall be responsible and owners of real estate within the state. The bond 
of a surety company may be received, if approved by the auditor of state 
and filed in his office. Upon the relation of any party aggrieved, a suit to 
recover on such bond may be brought in a court of competent jurisdiction. 

"Section 293. The auditor of state shall keep a hook to he known 
as a 'bond book' wherein he shall place in alphabetical order all such bonds 
received by him, the date of receipt, the name or names of the principals 
and place or places of residence, and place or places for transacting their 
business, the names of the surety upon the bond. ann the name of the 
office before whom the bond was executed or acknowlerlged. Such rec
ord shall be open to public inspection. The auditor of state shall collect 
a fee of five dotlars for each bond so filed. 

"Section 294. A person, firm or corporation which engages in such 
business, contrary to the provisions of the second and third precerling sec
tions, shall be fined not more than five hundred dollars or imprisoned not 
more than six months, or both. 

141 
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"Section 295. Nothing herein shall apply to drafts, money orders or 
travelers' checks issued by trans-Atlantic steamship compan;es or their 
duly authorized agents or to national banks, express companies, state 
banks or trust companies." 

These statutes make it necessary for any person, firm or corporation who 
engages in selling steamship or railroad tickets for transportation to or from for
eign countries to execute a bond to the state of Ohio, in the sum of five thousand 
dollars. 

From the statement of facts, it is clear that the company in question is en
gaged in such business. 

I am not able to find any provision in the statutes which excepts from com
pliance with this requirement, a railroad agent under bond to his company, and 
therefore, I am of the opinion that this company is obliged to furnish the bond 
referred to in the above quoted statutes, or become subject to the penalty pre
scribed by section 294 of the General Code. 

382. 

Very truly yours, 

TIMOTHY S. HoGAN, 

Attorney General. 

P. S. I am returning correspondence submitted with reference to the question. 

T. S. H. 

SURETY COMPANY-BONDS-EFFECT ON SALE OF A BONDSMAN'S 
PROPERTY ON THE LIABILITY OF HIS BOND-CERTIFICATE OF 
RENEWAL OF BOND-PLACE OF BUSINESS-SALE OF RAILROAD 
AND STEAMBOAT TICKETS-PENALTY. 

1. The liability of a surety company on a bond for an indefinite.Period may be 
terminated by notice being given to the obligee, and a reasonable time must be 
given so that the obligee may acquire a new bond. 

2. Where a personal surety sells his property and ceases to be longer qual
ified as a surety, the bond is not invalidated. The bond is still a binding obligation 
although execution may not be made upon a judgment. 

3. Where a bond is given for an indefinite period, a certificate of renewal from 
the principal is unnecessary. 

4. The statutes do not require a separate bond for each place of business run 
by a principal engaged in selling transportatio1~ to foreign countries. One bond 
may be made large enough to cover two or more places of business. or separate 
bonds may be made for each place of business. The auditor is required to issue 
one certificate, although he may issue more than one. 

5. A person engaged in selling railroad or steamboat tickets without a license 
may be prosecuted under section 2904, General Code. 

6. When a bond is invalidated and no collection can be made, the party should 
be notified that his certificate has been cancelled and demand its return. If he con
tinues to transact business he may be prosecuted under section 2904, General Code. 
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CoLUMBt:s, OHIO, July 12, 1913. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-Your favor of ~Iay 8, 1913, through lion. W. E. Baker, deputy 
auditor of state, is received, in which you inquire : 

"1. I respectfully direct your attention to the enclosure marked 'A.' 
You will note that under date of 1Iay 5th, the Cincinnati agent of the F. 
& D. Co. of 11. requests that they be relieved from responsibility on the 
bond of G. P. A. P. Acting upon the advice of a member of your depart
ment, we refused to relieve them, but suggested to J.Ir. P. that he sub
stitute another bond, per carbon copies of correspondence attached to en
closure. vVe do not question the soundness of the advice given us, but 
would be thankful for an explanation thereof for our future guidance 
in such matters, why a surety company or a personal surety cannot be re
lieved at their request, and by what procedure can they secure relief? Also 
can we compel the principal in question to substitute another bond? 

"2. Recently we discovered one or two personal bon.ds, where one of 
the sureties had previously disposed of their property and no longer qual
ified. By disposing of their property, did they invalidate the bond? If 
after the property was disposed of and before a new bond had been sub
stituted it became necessary to sue, at whom would ·a suit to recover be 
directed? 

"3. It has been the custom with the bond of a surety company to re
quest the principal to certify every year that he renew the bond. It is 
necessary that we do this? 

"4. Some operate two places of business, a certificate being issued 
for each, under one bond only. Is that permissible, or should we require 
a separate bond for each place? 

"5. We have names of some operating without a bond. Should we 
report these to the chief of police in the locality in which they operate 
or to the county prosecutor? 

"6. In the event that a bond is invalidated and we are unable to col
lect, by what procedure can we cancel the certificate so as to thoroughly 
protect the state?" 

The enclosure marked "A" above referred to is a written request of the surety 
company to be relieved from further liability on the bond and is in words as 
follows: 

"We desire to be relieved from 'responsibility on the bond of one 
G. P. A. P., operating foreign exchange business under certificate N' o. 272. 

"Kindly advise us of your acceptance of this cancellation." 

The several questions submitted by your inquiry require a consideration of the 
principles of law applicable to the parties to a surety bond such as was given in 
the case submitted. 

In the first instance the bond inself must be looked to in order to ascertain 
its provisions. 

The bond, omitting the signatu~es and acknowledgement, is in words as foiiO\~S: 

"Know all men by these presents: 
"That we, G. P. A. P., Cincinnati, Ohio, as principal, and F. & D. 

Co. of M., a corporation, Baltimore, Maryland, as surety, are hereby held 
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and firmly bound unto the state of Ohio, in the just and full sum of five 
thousand dollars, for the payment whereof well and truly to be made, we 
bind ourselves, and each of us, said G. P. A. P. for himself, his heirs, 
executors, administrators, successors and assigns, and said F. & D. Co. of 
M., for itself, its successors and assigns, and each of them firmly by 
these presents. 

"The condition of the above obligation is such, That, whereas, the 
said G. P. A. P. is engaged in the business of selling steamship or rail
road tickets for transportation to or from foreign countries and in the 
business of receiving deposits of money for the purpose of transmitting the 
same, or the equivalent thereof, to foreign countries. 

"Now, therefore, if the said G. P. A. P. shall faithfully and honestly 
hold and transmit any money, or the equivalent thereof, which shall be de
livered to him for transportation to a foreign country, or if such steam
ship or railroad tickets for transportation to or from foreign countries, so 
sold or offered for sale by him shall be genuine and valid, or if he shall 
faithfully and honestly perform both such obligations, if engaged in both 
businesses, then this obligation shall be void, otherwise to be and remam 
in full force and effect. 

"Witness our hands and seals this 3rd day of October, 1911." 

This is a written bond and it is given to secure future transactions. It is a con
tinuing security. It is not limited as to the time it shall run. The bond is a 
complete obligation and does not refer to any other paper or instrument, as for 
example, the application. This latter statement is important when we come to 
consider the decision of the supreme court of Ohio hereinafter referred to. 

The provisions of the statutes governing this bond and the business secured, 
are found in sections 290 to 295, indusive, of the General Code. 

Section 290, General Code, provides: 

"No person, firm or corporation shall engage in selling steamship or 
railroad tickets for transportation to or from foreign countries, or in the 
business of receiving deposits of money for the purpose of transmitting 
the same, or the equivalent thereof, to foreign countries, until it has ob
tained from the auditor of state a certificate of compliance with the pro
visions of the two sections next following. The certificate shall be con
spicuously displayed in the place of business of such person, firm or cor
poration." 

Section 291, General Code, provides: 

"Such person, firm or corporation shall make, execute and deliver 
a bond to the state of Ohio in the sum of five thousand dollar,, condi
tioned for the faithful holding and transmission of any money, or the 
equivalent thereof, delivered to it for transmission to a foreign country, 
or conditioned for the selling of genuine and valid steamship or railroad 
tickets for transportation to or from foreign countries, or both if to be 
engaged in both of such businesses." 

Section 292, General Code, provides : 

"The bond shall be executed by such person, firm or corporation as 
principal, with at least two good and sufficient sureties. who shall be re-
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sponsible and owners of real estate within the state. The bond of a surety 
company may be received, if approved, or cash may be accepted in place 
of surety. The bond shall be approved by the auditor of state, and filed 
in his office. Upon the relation of any party aggrieved, a suit to recover 
on such bond may be brought in a court of competent jurisdiction." 

Section 293, General Code, provides : 

"The auditor of state shall keep a book to be known as a 'bond book' 
wherein he shall place in alphabetical order all such bonds received by 
him, the date of receipt, the name or names of the principals and place or 
places of residence, and place or places for transacting their business, the 
names of the surety upon the bond, and the name of the officer before 
whom the bond was executed or acknowledged. Such record shall be open 
to public inspection. The auditor of state shall collect a fee of five dollars 
for each bond so filed." 
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By virtue of these sections the person, firm or corporation that engages in the 
business of selling transportation to or from foreign countries, must give a bond, 
and thereupon the auditor of state is authorized to grant a certificate to such per
son, firm or corporation that it has complied with the law governing such business. 

The statutes do not prescribe the length of time for which such certificate 
shall be issued. The bond required by sections 291 and 292, General Code, is lo 
secure the faithful holding and transmission of money to be received from time 
to time in the future and to secure the validity of the foreign transportation 
tickets. 

First as to the right of the surety to be relieved upon notice to the obligee. 

It is stated on page 75 of volume 32 of Cyc.: 

"A surety bond for the fidelity and honesty of his principal, and so 
for an indefinite and contingent liability and not for a sum fixed and cer
tain to become due, may revoke and end his future liability in either of 
two cases: (1) Where the guaranteed contract has no definite time to 
run; and (2) where it has such definite time, hut the principal has so vio
lated it and is so in default that the creditor may safely and lawfully 
terminate it on account of the breach." 

Also on page 76 of 32 Cyc. it is further said: 

"If an employe is appointed to hold office at the pleasure of his em
ployer, sureties on his bond, in the absence of any reservation on their 
part, will be liable indefinitely; but if the employment is for a fixed time, 
the sureties will not be liable for any default occurring after that time; 
or if the principal has been employed to accomplish certain work, his sure
ties are not liable after that work has been accomplished." 

The right to terminate an indefinite bond by notice is set forth on page 85 of 
32 Cyc., as follows : 

"If the consideration for the contract of a surety is executory-if 
his liability is to arise or to be increased by future acts of the obligee or 
creditor, and no time has been prescribed in the contract, the surety can 
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terminate his liability by notifying the creditor or obligee that he with
draws, remaining liable, however, for any rights the creditor or obligee 
previously may have acquired; but, if the consideration for the surety's 
contract is entire, and has been executed fully, as in the case of a bond 
for the payment of a sum certain, or for the performances of services, 
the surety is bound indefinitely, and cannot terminate his liability by no
tice, even though by death or insolvency of cosureties he is the only re
sponsible party remaining; and the personal representative of a surety has 
no greater right, in this respect, than the surety had. The right to termi
nate his contract is sometimes given to a surety by statute; and of course 
a surety may expressly reserve that right in his contract. Where such right 
is reserved, notice by the surety cannot operate instantly, but the right 
must be exercised reasonably, so as to enable the obligee to procure new 
security from the principal." 

It will be observed that the foregoing rule applies to the future acts of the 
obligee or creditor. In the case submitted the future acts are done by· the prin
cipal, that is he sells the transportation and receives the money for transmission. 

In construing the terms of a contract of surety, the surety has occupied a 
favorite position because he is usually a volunteer and assumes the obligation 
without consideration. 

S1,1rety companies give bonds as a business proposition and for a considera
tion. They do not occupy the favorite position of a surety who acts without con
sideration. 

The rule is stated in.32 Cyc. at pages 306-307: 

"Generally speaking, a contract of suretyship by a surety company 
is governed by the same rules as the contracts of other sureties, but some 
distinctions are made by the courts in construing such contracts. The 
doctrine that a surety is a favorite of the law, and that a claim against 
him is strictissimi juris, does not apply where the bond or undertaking 
is executed upon a consideration by a corporation organized to make such 
bonds or undertakings for profit. While such corporations may call them
selves "surety companies," their business is in all essential particulars 
that of insurers. Their contracts are usually in the terms prescribed hy 
themselves, and should be construed most strongly in favor. of the ob
ligee." 

This same principle is stated by Spear, ]., in case of Bryant, vs. Bonding Com
pany, 77 Ohio State 90, on page 99 of the opinion as hereinafter quoted. 

In accordance with this rule surety companies are bound by the terms of their 
contract, and such contracts will he construed according to the principles of law 
applicable to· contracts founded on valuable consideration. 

As to the right of discontinuing the bond as to future transactions, Brandt on 
Suretyship and Guaranty 3rd Ed., says at section 184: 

"Where no time is specified for which a continuing guaranty is to re
main in force, it is held to be limited to·a reasonable time, and in determin
ing what is a reasonable time, all the attendant facts and circumstances are 
taken into consideration. It has already been stated that a continuing 
guaranty may be revoked at any time by the guarantor. Unless the terms 
of a continuing guaranty forbid it, the law writes into it a power on the 
part of each guarantor to revoke it by giving notice as to liability there
after arising." 
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At section 153 he further says as to the time when such notice become ef
fective: 

"Where the surety on the bond of a bank cashier notified one of the 
directors and vice-president, that he wished no longer to be the cashier's 
surety and that he had so notified the cashier, it was held that whatever 
might be the effect of such notice, it could not operate instantaneously, 
for the directors must have a reasonable time to give notice to the cashier 
and the other sureties, and to procure a new bond. The court say: 'If 
the effect of the notice is to be such as is now claimed on the part of the 
appellant, that is, if it discharged Haight (the surety), and, in conse
quence thereof discharged all the other sureties, the instant ·it was com
municated to the bank, it might be quite embarrassing and damaging to 
the bank. The cashier might be so situated that the directors could not 
immediately arrest his discharge of duty or his ability to bind the bank, 
and hence reasonable time at least must be given to the bank in such 
case to act after receiving the notice.' What is a reasonable time depends 
upon the facts of each case. In one case thirty days was held too short a 
time." 

The case referred to wherein thirty days was held as being too short was as 
to the surety of a deputy sheriff. 

In case of· La Rose vs. The Logansport Xational Bank, 102 Ind. 332, it is held: 

"A continuing contract, guaranteeing the fidelity of a bank cashier; 
may be revoked by the guarantors without cause, upon proper notice, but 
the right must be exercised reasonably." 

These authorities consider the right of the creditor, the obligee and the em
ployer to be given time in which to adjust themselves to the changed conditions 
which occur not because of their fault but because of the inability or failure of 
the principal, the risk, to give bond or to continue a bond already given. 

In the present case the state of Ohio is not concerned as to whether a par
ticular person shall engage in the business of selling foreign transportation. That 
is the concern of the principal and it is his duty to see that a sufficient bond is 
given. The state of Ohio is concerned in seeing that those who trust such person 
are protected. 

In case of J eudevine vs. Rose 36 l\lich. 54, it is held : 

"Sureties in a bond given to secure performance by their principal 
of future. mercantile engagements, and in which no period of limitation 
of liability is fixed, who have notified the obligees that they will no longer 
be bound for future transactions are held discharged from liability for 
transactions thereafter entered upon, where no change in circumstances 
by the obligees has occurred on the faith of a longer continuance of the 
suretyship, and they are not prejudiced by such withdrawal." 

The court, however, say that a very slight difference in facts might require a 
different opinion. 

This last quoted case comes nearer the present situation than the other author
ities above cited. There is a difference, however, which is material. 

Where a bond is given to secure the payment of the purchase price of future 
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sales, the notice of release is given to the person who makes the sale and he can 
protect himself as to future sales. 

In the present case the state has issued a certificate that a certain person is 
authorized to engage in a certain business and has given a bond. The certificate 
is outstanding and imports verity. The state cannot revoke or recall such certifi
cate at will and without cause. It requires time to adjust the rights of the parties. 
The state does not buy foreign transportation or deposit money with such person. 
This is done by people who have no knowledge of the desire of the surety com
pany to be relieved from further liability under its bond. It is the purpose of the 
state to protect the people who deal with such person and the bond is required for 
that purpose. 

Before answering your specific questions it will be necessary to consider the 
opinion in the case of Bryant vs. The American Bonding Company; 77 Ohio St. 90, 
wherein it is held: 

"A bond procured by a state officer to be issued by a bonding com
pany to the state guaranteeing the faithful performance of duty by such 
officer, which is in terms indefinite as to duration, will, in the absence of 
any stipulation to the contrary, be regarded as remaining in force during 
the incumbency of. such officer on his present term, and where the con
sideration for such bond moving from the officer to the company is the 
payment in advance by the officer of a special annual premium, he will be 
liable to the company for such payment during the term for which the 
company is liable to the state on the bond. 

"But where, in a trial to recover against the officer for an annual pre
mium, the application is introduced in evidence by the company as con
stituting in part its right of recovery, that instrument becomes a part of 
the bond, and if its language, taken in connection with that of the bond, 
imports that the bond is to run indefinitely, one year at a time, providing 
payment of the annual premium is made, the contract will be treated as 
continuing only upon the condition of mutual assent by the parties, and 
if such assent is not had, the officer will not be liable to the company in 
such action. 

"Because of the refusal by the officer to assent to a renewal and his 
refusal to pay an annual premium, the obligation of the company un
der the bond to the state for future conduct of the officer does not attach." 

This was an action by the surety company to recover the premium for a re
newal of the bond. The officer had notified the company that he did not desire 
a renewal of the bond. The right of the state as obligee under the bond were not 
in question, but the obligation of the company to the state was considered for the 
purpose of determining whether a consideration had passed from the company to 
the officer as a basis for recovery of the annual premium. 

The company itself introduced in evidence the application as a part of its con
tract, although the written terms of the bond did not refer to such application or 
make it a part of the bond. 

Spear, J., says on pages 98 and 99: 

"The question presented, therefore, is: What is the legal effect of the 
bond, taken in connection with the application, each paper being an es
sential part of the transaction between the parties? Both having been in
troduced in evidence by the company, we are relieved of consideration 
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of the query, which might otherwise arise, whether or not the applica
tion is part of the bond, for the act of the company in basing its right of 
recovery in part upon that instrument, incorporates it for all the purposes 
of the case. * * * The contention of counsel in support of the judg
ment of the circuit court is, in brief, that this being a surety bond guaran
teeing the faithful discharge of his duties by an officer, of necessity must 
be coextensive with the duration of such office. Htnce, as Colonel Bryant 
has been, and still remains such officer, the company is bound to the state 
to make good its guaranty, and this continuing obligation implies neces
sarily the yearly payment of the premium by the officer ; otherwise the 
company would be subject to loss without corresponding consideration or 
benefit accruing to it. As a proposition at large, this statement will be as
sented to, because if the contract, when properly construed, imposes a con
tinuing liability, the duty to pay premiums would seem to follow. But the 
question remains, What is the proper construction of this contract? And 
first, what is the nature of the contract? Is it one simply of suretyship, 
one of those known as voluntary contracts, or is it rather one of the 
class issued for a money consideration and because of a pecuniary gain? 
If the former, then it is one wherein the surety is regarded as a favorite 
of the law, and all doubtful questions to be resolved in his favor; if the 
latter, then he is regarded as an insurer, whose contract, being drawn by 
the surety himself, and for a money consideration, is, if ambiguity exists 
in the language, to be resolved most strongly against the surety." 

Also on pages 101 and 102 he further says: 

149 

"It will be noted that there is no definite term stated for the duration 
or life of the obligation. That feature is left entirely to inference. It 
therefore cannot be determined in this case, except by reference to the 
application. * * * The state, under these facts, being a party to the con
tract, reaping advantage from it, should be held to have had knowl
edge of the entire contract, and to have accepted the indemnity subject to 
any infirmities attaching to the transaction. In other words, it would take 
cum onere. Then what follows? The applicant, the 'risk,' could not be 
heard to claim that the bond would remain in force after his refusal to 
pay the premium, and it is difficult to see how the beneficiary, the state, 
could successfully make that claim. One thing is certain : The contract 
is, as to duration, at least ambiguous." 

He further says on page 103, in making his conclusion: 

"We are of opinion, therefore, that a bond of this character, indefinite 
as to duration, will, standing alone, be held to remain in force during the 
incumbency of the officer on his present term, and the officer will remain 
liable for the payment of annual premiums so long as liability to the state 
on the bond continues. But where the application has been made a part 
of the bond, as in this case, and its language taken in connection with 
that of the bond imports that while the bond may run indefinitely, hut 
one year at a time, and continued providing the annual premium is paid, 
the contract should he regarded as continuing only upon the condition 
of mutual assent, and if such assent is not had, the officer will not he 
liable for the premiums. And, further, that in case the officer refuses to 
assent to a continuance of the contract, liability for future conduct of the 
officer does not attach." 
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It will be observed that the conclusion of the court is based upon the fact that 
the application has bP.en made a part of the bond. Whether the application has 
been rightly made part of the bond as against the obligee is not determined. But 
the company having introduced the application in evidence as a part of its contract, 
the application was therefore considered a part of the bond for the purposes of 
the case decided. 

This decision, therefore, is not to be construed as changing the rule of law 
that a written contract, complete in itself, cannot be modified or varied by parol 
evidence or by a written instrument outside of said contract and not referred to in 
the contract. 

In the present case, therefore, it is not necessary for the state to look to the 
application to explain the terms of the bond. Nor is the state required to take 
notice that the premium is paid for one year. If the company desires the appli
cation to be made a part of the contract, the bond, it should be so stated in the 
bond. Also if the company desires to limit its liability to a definite period that also 
should be stipulated in the bond. The same is true as to the l?ayment of the pre
mium. 

Coming now to· answer your specific questions : 

The bond in the present case is a continuing obligation. It is an executory 
contract given to secure faithful performance of future acts. The bond is not 
limited as to its duration. It will therefore run for an indefinite period. 

The liability of the surety company under such a bond may be terminated upon 
notice given to the obligee. Its liability will not cease instantaneously with the giving of 
the notice. A reasonable time must be given· so that the state may require a new 
bond, and in the event that such new bond is not given so that the certificate may 
be cancelled and the rights of the persons dealing with such agent be protected. 

What is a reasonable time will depend upon the circumstances of each case. 
The time should be shorter where default has been made by the principal, than 
where no default has been made. 

Under ordinary circumstances thirty days would be considered a reasonable 
time in which to secure a new bond. 

The company would be liable on its bond upon all transactions made up to 
the time of giving a new bond, or the cancellation of the certificate if a new bond 
is not given. If a new bond is not given the certificate should be cancelled at the 
expiration of the time given to secure a new bond. 

The rights which may exist as between the surety company and the principal 
should be determined by them and not by the state. 

In answering your third inquiry: 

Under a bond such as submitted it is not necessary to require a certificate, 
each year, that it has been renewed. The bond is silent as to the time it shall run 
and it will continue for an indefinite period. A certificate of renewal from the 
principal, if any was required, would be of little avail. The notice of renewal, if 
any, should be received from the surety. 

If the bond is given for a definite period, a notice of renewal would then be 
·onuired and this should be from the surety. If a bond limited in time is given 
the certificate should be issued only for the time the bond runs. 

Answering your second question : 

Section 292, General Code, provides that the bond shall be executed "with at 
least two good and sufficient sureties, who shall be responsible and owners of real 
estate within the state." 
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This provision applies to personal bonds and not to bonds given by .a surety 
company. A personal bond must be signed by two good and sufficient sureties, and 
each of them must be owners of real estate within the state. 

This is a continuing qualification and the sureties must own real tstate and be 
good and sufficient sureties during the continuance of the bond, or the bond will 
not be sufficient. 

If the surety sells his property and he is no longer a good and sufficient 
surety the principal should be required to give a new bon.d and upon failure to do 
so within a reasonable time, his certificate should be cancelled. In such case a 
reasonable time would be shorter than where a good and sufficient surety desires to 
be relieved from further liability. 

\Vhere a personal surety sells his property and ceases to be longer qualified 
as a surety the bond is not invalidated. The bond· is still a binding obligation, 
although execution may not be made upon a judgment. 

Generally in case of default suit should be directed against each of the sureties 
and the principal, even though one of the sureties has no property. The circum
stances of a particular case may not make this desirable. That can be considered 
when such case arises. 

As to your fourth inquiry : 
The statute does not require a separate bond for each place of business run 

by the principal. It does require that "the certificate shall be conspicuously dis
played in the place of business of such person, firm or corporation." 

One bond could be made to cover two places of business, but if in the opinion 
of the auditor of state a bond of five thousand dollars is not sufficient to secure 
the public, where a person is running two or more places of business, he could 
require a bond for each place of business or require a larger single bond. The 
auditor is not required to issue more than one certificate upon one bond, but he 
may do so. · 

Section 293, General Code, contemplates that one bond may be made to cover 
two places of business when it requires the auditor of state to place in the "bond 
book" the "place or places for transacting their business." 

In your fifth inquiry you ask as to your duty when persons operate such busi
ness without a bond and certificate. 

The penalty is prescribed in section 294, General Code, as follows: 

"A person, firm or corporation which engages in such business, con
trary to the provisions of the second ancl third preceding sections, shall 
be fined not more than five hundred dollars or imprisoned not more than 
six months, or both." 

The procedure to follow in case of violations of the law will depend upon the 
locality. 

In cities which have a police court with jurisdiction to imprison, an affidavit 
should he filed therein and the facts presented to the police prosecutor. 

In other places, the facts should be submitted to the prosecuting attorney for 
presentation to the grand jury, or an affidavit could be filed before a justice of the 
peace or mayor and a preliminary hearing had. 

In your sixth inquiry you state: 

"In the event that a bond is invalidated and we are unable to col
lect, by what procedure can we cancel the certificate so as to thoroughly 
protect the state?" 
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The simplest process and probably the most effective would be to notify the 
person that his certificate has been cancelled and demand its return. If he continues 
to transact business after such notice has been given him, prosecution should be 
entered under section 294, General Code. 

The return of the certificate might be enforced, if this is deemed desirable, in 
a court of equity. 

439. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

AN OFFICIAL WHOSE SALARY IS PRESCRIBED Ul\'DER SECTION 2259, 
GENERAL CODE, t.fAY RECEIVE ADDITIOXAL COl\IPEXSATION 
FROM STATE INSTITUTION FOR SERVICES RENDERED, PRO
VIDED THE REJ\'DERING OF SUCH SERVICES DOES NOT CON
FLICT WITH HIS OFFICIAL DUTY. 

An officer whose salary is prescribed by section 2259, General Code, may re
ceive further compensation for services rendered an institution of the state at such 
times as do not conflict with his official duties, and when the work is not· required· 
to be done as a part of his official duty, but is done in an individual capacity. 

CoLUMBUS, OHIO, August 8, 1913. 

HoN. A. V. DoNAHEY, Auditor of State. Columbus, Ohio. 

DEAR SIR :-I have your letter of August 6, 1913, in which you ask: 

"1st. May an official whose salary is prescribed under section 2251 
of the General Code receive further compensation for services rendered 
an institution of the state, and paid from the state treasury? 

"2nd. i.fay a person drawing an annual salary as provided by sections 
2249 and 2253 of the General Code, receive from the state treasury further 
compensation for services rendered other state departments? In this con
nection I would also respectfully refer you to section 2259 of the General 
Code." 

In reply thereto I desire to advise you that your first question was asked in 
slightly different form by Hon. \V. 0. Thompson, and on January 8, 1908, Ron. 
Wade H. Ellis, the then attorney general of Ohio, rendered an opinion in which he 
construed section 2 of the act of April 2, 1906, 98 0. L., 368, which then read as 
follows: 

"Provided, further, that no fees whatever, in addition to the above 
salaries, shall be allowed to such officers; and provided, further, that no 
additional remuneration whatever shall be given any such officer under any 
other title than the title by which such officer was elected or duly appointed. 
The salaries herein provided for shall be in full compensation for any and 
all services rendered by said officers and employes, payment for which is 
made from the state treasury." 
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and which finds its way into the General Code as section 2259, to which you refer 
(section 1, Page and Adams, section 2259) "History," R. S. 1284-d: 98 v. 368, 
section 2. 

Mr. Ellis there held: 

"There is nothing in this act to prevent an officer named therein from 
teaching in the university at such times as do not conflict with the proper 
performance of his official duties. Since the statute refers to services re
quired by law or rendered by such officers in their official capacity, and 
since such teaching is not so required and is done in an individual capacity, 
compensation may be made to persons holding the offices named in this 
act for services as instructors in the university." 

Attorney General Denman, in an opinion given to Hon. E. 0. Randell on 
January 5, 1909, construed the same section as not prohibiting his receiving com
pensation as secretary of the Ohio archeological society while serving and being 
paid as reporter for the supreme court. 

In answer to ::\Ir. Randall I have given out an opinion confirmatory of and fol
lowing the .opinions of my predecessors, of which I enclose you a copy. 

514. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 

SALARIES AND DUTIES OF OFFICIALS A~D E::\IIPLOYES OF SOLDIERS' 
AND SAILORS' ORPHAX HO::\IE-LA \VS REGULA TIXG CONTROL 
OF THE SOLDIERS' AND SAILORS' ORPHAN HO::\IE ARE RATHER 
UNCERTAH\ AXD A::\IBIGUOUS IX ::'IIAXY INSTANCES. 

The allswers to the ten submitted questions in the following opinion contain 
the rules regulating employment and compensation in the soldiers' and sailors' 
orphan home. 

CoLUMBus, OHIO, September 19, 1913. 

RoN. A. V. DoNAHF.Y, Auditor of State, Columbus, Ohio. 

Dt:AR SIR :-In your letter of September 15, 1913, you propound the fullowin~ 
ten questions, relating to the soldiers' and sailors' orphan home: 

"1. Please designate the officers whose salaries must be approved by 
the governor under the provisions of section 1842, General Code, as it 
appears in the 1912 edition. 

"2. \Vho should appoint and discharge the employes? 
"3. \Vho should fix the compensation of employes? 
"4 Are the teachers referred to in section 1936 governed by the com

pensation fixed for 'school teachers' in section 1946, General Code? 
"To explain the fourth question: Industrial departments have been 

established as follows: house keeping, cooking, baking, sewing, tailoring, 
laundrying, shoemaking, carpentering, printing, painting, tinning, plumbing, 
butchering, blacksmithing, nursing. farming and gardening, stationary 
engineering, electrical engineering and machinist. 
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"Trained persons have been placed in charge of all these departments. 
Said departments do all the work necessary for the institution while in
structing the children in the various avocations, and the fourth question 
pertains to their compensation. 

"5. May seamstresses and tailoresses, who act as instructors, receive 
the pay of teachers or must they be confined to the pay particularly 
designated for them in section 1946, General Code? 

"6. Should the board of trustees pu~chase all the supplies needed for 
the institution from the Ohio board of administration, or only such articles 
as are manufactured by the institutions under its control? 

"7. Do the salaries fixed by section 1946, General Code, include board, 
room and laundry for any one except the physician? 

"8. Does the compensation of the military instructor come under the 
provisions of section 1496, General Code, as fixed therein for school 
teachers? 

"9. Is the compensation fixed in section 1946, General Code, to be 
taken as a basis for fixing the compensation of other employes not therein 
designated? 

"10. What is the status of the superintendent of instruction mentioned 
in section 1946, General Code, that is, does his authority extend to the in
dustrial schools as well as the elementary and high schools?'' 

Some of these questions cannot be answered by reference to the statutes, as 
they are not provided for or referred to therein. 

The law relating to this institution is uncertain and ambiguous in many in
stances. You refer me to sections 1840, 1844 and 2256 of the General Code, edition 
of 1910. 

Sections 1840 and 2256, aforesaid, were repealed in 102 0. L., page 223, and said 
section 1844, now constitutes section 1844 of the General Code of 1912. 

Chapter 6 title 5, division 2, being sections 1931 to 1946-2, General Code, in
clusive, contained the law applicable to this institution until section 1931-1 was 
enacted, as found in 103 0. L., 159. This section was enacted as a compromise, 
between the advocates and opponents of placing this particular home under the 
control of the board of administration, along with the other state institutions. 
This act provides for a board of five trustees to have charge and control of. said 
home. The important provision of the new act is as follows: 

"Such board shall govern, conduct and care for such home, the 
property thereof and the inmates therein as provided in the laws govern
ing 'the Ohio board of administration' so far as the provisions are not 
inapplicable and are not inconsistent with the provisions of the laws 
governing such home." 

This indefinite and unsatisfactory proviSion at once incorporates intp the 
orphans' home law all provisions of the board or administration act, which "are 
fiOt inapplicable" and "not incousiste11t" with the laws governing said home. 

This home is not under the control of the board of administration. Yet in
stead of providing in clear, explicit language, the manner of conducting, controlling 
and managing it, the legislature has driven us to search the law pertaining to the 
board of administration; and by comparison, adoption, and other means, to form
ulate a set of rules which are 11ot illaf'plicable or incollsisfellf. 

The board of administration act covers fifteen pages of the statutes, from 
section 1832 to 1871-1, General Code, inclusive. In the light of all the laws on the. 
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subject, I will take up your questions in their order and give you the benefit of 
my best judgment under the perplexing circumstances. 

I. In my opinion the superintendent, steward, matron, clerk and physicians, 
are officers whose salaries are to be approved by the governor. The others are 
employes whose salaries are fixed as hereafter set forth. 

2. The superintendent appoints and discharges the employes, under section 
1842, General Code; and the trustees may, in writing, order the discharge of any 
employes. Under section 1935, General Code, the board of trustees on the nomina
tion of the superintendent, appoint the clerk. This is why I have called him :m 
officer in answer to your first question. The superintendent employs and dis
charges teachers under section 1936, General Code. 

3. Under the provisions of section 1842, General Code, the board of trustees 
of the institution fixes the salaries and wages of all employes, subject to those 
specifically fixed by section 1946, General Code. 

4. Your fourth question presents some complications. I am of opinion that 
the words "school teachers" as used in section 1946 have reference to those who 
teach the same, or similar branches of education, as are taught in the public schools 
of the state. I also think that those who instruct in the twenty callings and oc
cupations named by you in your explanation to query 4 fairly fall within the 
title of "school teachers" as those words are commonly used and understood, and 
applied at said institution. The departments mentioned in section 1936 are called 
"schools;" and the employes are called "teachers." 

These instructors and heads of these departments give instruction and train
ing in these trades, occupations and callings and each of them can be called a 
"school teacher." Therefore, the instructors or teachers referred to in section 
1936 are governed by the compensation mentioned in section 1946. 

5 Until further legislation or rules are adopted by the board of trustees of sairl 
home, seamstresses and tailoresses cannot receive school teachers' wages. 

6. The trustees of this home are only required to purchase such supplies from 
the Ohio board of administration as are manufactured by the state institutions 
under its control. The latter board is not a dealer in any commodities other than 
those so, as aforesaid, manufactured or produced. 

7. Section 1844, General Code, says: "Superintendents, stewards and matrons 
shall reside in the institution with which they are connected, and devote their 
entire time to its interests." Section 1946, General Code, says the same of the 
physician. From the very nature of his employment, the clerk, appointed under 
section 1935, must be at the institution at all times. Therefore, I am of the opinion 
that the superintendent, matrons, steward, clerk and physician, all being officers of 
the institution are entitled to board, room and laundry at the institution. I am 
unable to find any provision of law that entitles teachers, instructors or other 
employes (other than the above named officers), to enjoy the privileges you speak 
of at the expense of the state. 

8. The military instructor is in no sense a school teacher, and his compensa
tion is not fixed in section 1946. 

9. The compensation fixed in section 1946, cannot be taken as a basis for fixing 
compensation of other employes not therein designated. Said statute in the be
ginning says: "the compensation of the officers and employes herein 11amed shall 
be as follows:" So it applies to none others. 

10. The words "superintendent of instruction" as used in section 1946, General 
Code are broad enough to include and extend to all the schools of the institution, 
industrial, elementary and high. Therefore his jurisdiction covers them all. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attoruey General. 
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551. 

IN THE CONSTRUCTION OF PUBLIC BUILDIXGS THE BOARD OF AD
MINISTRATION MUST LIMIT ITSELF TO THE Al\10UNT OF THE 
APPROPRIATION, AND THE l\10-:-JEY l\IUST BE SPEXT FOR TiiE 
PURPOSE FOR WHICH IT WAS APPROPRIATED. 

1. If the legislature appropriates a specific amount for the erection of a build
ing at a state institution the board of administration must limit itself to the ex
penditure of the sum specifically appropriated, and the money must be used for the 
purpose for which it is appropriated. 

2. The language ~It the appropriation act under the Ohio board of administr,J
tion exempts it from the provisions of section 2314, General Code, but does not 
nullify the section. By the provision of house bill No. 616 found in 102 0. L. 408, 
the exception of the Ohio penitentiary from the provisions of section 2314 shall 
apply to the institution for the feeble minded. This provision does not amend 
section 2314, General Code. 

CoLUMBUS, 0Hro, October 13, 1913. 

BoN. A. V. DoNAHEY, Auditor of State, Coiu111bus, Ohio. 

DEAR SrR :-Under date of October 9, 1913, you ask: 

"1. May the Ohio board of administration erect, alter, or improve a 
state institutional building, the cost of which exceeds $3,000.00, other than 
in accordance with the provisions of sections 2314 et seq., of the General 
Code? (See sections 1838 and 1839, General Code, also section 1858.) . 

"2. May the board of administration legally expend a greater amount 
of money for any purpose than the legislature specifically appropriates for 
said purpose? 

"Example: An appropriation of $22,000.00 is made for the erection 
of a laundry and industrial building; may the board spend more than this 
amount and pay the excess out of the appropriation for ordinary repairs 
and improvements?" 

Under date of October 10, 1913, you inquire: 

"1. Does the language in the appropriation act under 'Ohio board of 
administration' nullify the provisions of section 2314, General Code, so 
far as the appropriation for ordinary repairs and improvements is con
cerned? 

"2. Does the language in the appropriation act under 'the institution 
for feeble minded' amend section 2314 (see 0. L. 102, page 408), and if 
not, how does it affect the $10,000.00 appropriation which it immediately 
follows?" 

First. Section 1838, General Code, provides that : 

"The board, in addition to the powers expressly conferred, shall have 
all power and authority necessary for the full and efficient exercise of the 
executive, administrative and fiscal supervision over all said institutions." 
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Section 1839, General Code reads thus: 

'"The board on its organization shall succeed to and be vested with the 
title and all rights of the present boards of trustees, boards of managers, 
and commissions of and for said several institutions in and to land, money 
or other property, real and personal, held for the benefit of their re
spective institutions, or for other public use, without further process of law, 
but in trust for the state of Ohio. Said several board of trustees, boards 
of managers, and commissions now charged with duties respecting the in
stitutions above named shall on and after August 15, 1911, have no further 
legal existence and the board is hereby authorized and directed to assume 
and continue, as successor thereof, the construction, control and manage
ment of said institutions, subject to the provisions of this act." 
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Section 1858, General Code, authorizes the board to detail temporarily from a 
correctional or penal institution any inmates under its control, to perform specified 
labor. 

In answering this question regard must be had to the manner in which the ap
propriation of funds to the Ohio board of administration has been made. In the 
absence of any exception in such appropriation act, sections 2314 et seq., of the 
General Code, obtain and govern the erection, alteration and improvement of 
state institutional buildings, the cost of which work exceeds $3,000.00. You will 
note, however, that this section, last cited, does not govern the erection, altera
tion or improvement of the penitentiary. This statute is very clear and I assume 
that you do not desire any construction thereof, but merely wish to know whether 
it is applicable to a state of facts suggested by your question. 

Section 1838 does not have any effect upon section 2314, as it is merely designed 
to confer certain powers upon the board of administration in order to enable that 
body fully and efficiently to supervise said institutions. 

Second. Article 2, section 22 of the constitution of Ohio provides that no 
money shall be drawn from the treasury except in pursuance of a specific appro
priation made by law, no appropriation to be for a longer period than two years. 

If the legislature appropriates a specific amount for the erection of a building, 
the board of administration must, in the erection of such building, limit itself to 
the expenditure of the sum specifically appropriated. When the legislature, by an 
appropriation act, specifically sets apart a certain sum of money for a designated 
purpose, it excludes the idea that this expenditure is to be made for an ordinary 
repair or improvement, because if the work to be done were that of ordinary repairs 
and improvements, the act would not have appropriated the money for a special 
purpose, but would have included it within the appropriation for ordinary repairs 
and improvements without concrete designation. 

The expression of one purpose effectually excludes the idea of any other 
purpose. If this were not true there would be no reason for designating a specific 
amount for a particular object. Besides this, the expenditure of additional money 
is not consonant with the letter and spirit of sections 2314 et seq., which require 
estimates of the cost of the doing of the work and the approval thereof by the 
governor, auditor of state and secretary of state, the statutes just referred to having 
for their object the keeping of the cost of buildings,etc., within a specified and 
definite amount. Strict adherence to these statutes will completely obviate any 
possibility of expenditures exceeding an appropriation, as the board knows 
exactly what it will have to expend for a certain purpose, and, with this in mind, 
can and should see that the estimates do not exceed this sum. If the bids exce<!J 
the estimates they may be rejected, and the plans so altered as to bring the expend-
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iture within the amount set apart for the purpose for which such money is to be 
used. 

Under section 2313-2 (103 0. L. 445) it is expressly provided that no board 
shall have authority to create any deficiency or incur any indebtedness except as 
provided by sections 2312, 2313, 2313-1, consequently, the board of administration 
cannot create a deficiency by making a,n expenditure for a specific purpose in an 
amount in excess of the sum appropriated for that purpose, unless the exceptional 
sections just referred to permit this to be done. These sections provide for the 
creation of an emergency board; and section 2313, General Code, provides: 

"In case of any deficiency in any of the appropriations for the exper!ses 
of an institution, department or commission of the state for any 
biennial period, which may lawfully and by any unforeseen emergency 
happen when the..general assembly is not in session, the trustees, managers, 
directors or superintendent of such institution, or the officers of such 
department or commission, may make. application to the board for authority 
to create obligations within the scope of· the purpose for which such ap
propriations were made. Such applicant shall fully set forth to the secre
tary in writing the facts in connection with the case. As soon as can 
be done conveniently, the secretary shall arrange for a meeting of the 
board, and shall notify the applicant of t.he time and place of the meeting, 
and request his presence. No authority shall be granted with the ap
proval of less than four members of the board, who shall sign it." 

The language last quoted only authorizes the creation of obligations for the 
expenses of an institution, which may lawfully and by any unforeseen emergency 
happen. I think that the finding of the emergency board as to what is an "unfore
seen emergency" would be conclusive; but it is impossible for me to conceive how 
the expenditure in excess of an appropriation for the erection of a building could 
be any such unforeseen emergency. The board knows what it has to expend for the 
erection of the building, and by expending this amount for the partial construc
tion of the building most assuredly cannot call for a further expenditure on the 
ground that an. unforeseen emergency arises for the completion of the building. 
If the board follows the provisions of sections 2314 et seq., it can foresee whether 
the building may be finished for the amount specified, and it should see that a 
contract for the completion of the work does not call for a greater expenditure 
than the amount set aside for that purpose. The emergency board is to deal with 
these cases wherein some unanticipated event necessitates the expenditure oi money, 
by creating a deficiency in an appropriation for the expenses of an institution, de
partment or commission, when the legislature is not in session. 

An inspection of section 2323 of the General Code adds force to the foregoing 
argument. This statute reads as follows: 

"No contrac't shall be made for labor or materials at a price in excess 
of the entire es'timate thereof. The entire contract or contracts, including 
estimates of expenses for architects a11d otherwise, shall not exceed in the 
aggregate the amount authorized by law for such i11stitution, building or 
improvement, addition thereto or alteration thereof." 

This indicates, not only that no unforeseen emergency would occur in the case 
suggested by you but also that the deficiency was not lawfully created. 

Answering your question submitted in your second letter, I would say: 
1. In house bill No. 590, making general appropriations to the various depart

ments, the following language appears in the Ohio. board of administration ap
propriation : 
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"Ordinary repairs and improvements; balance and * * * $326,000.00. 
Expenditures from the appropriation for ordinary repairs and improve
ments to be exempt from section 2314 of the General Code of Ohio * * *." 
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I think that under the language last quoted the expenditures for ordinary 
repairs and improvements form a temporary exception to the provisions of section 
2314 of the General Code. This appropriation act, however, does not nullify the 
provisions of the general statute just cited, but merely holds it in abeyance during 
the life of the appropriation act, which is two years. 

2. In the appropriation made for the "institution for feeble minded" in house 
bill Xo. 616 (102 0. L. 408) it is provided that the exception of the Ohio peni
tentiary from the provisions of section 2314 of the General Code shall be extended 
to the institution for feeble minded. This language does not amend section 2314, 
because it is a sound and fundamental rule of statutory construction that any 
special provisions in a temporary appropriation act must be restricted in their 
operation to the subject-matter of the act and may· not be treated as permanent 
regulations unless there is a clearly expressed intention so to make them. Here 
there is no such intent and the exception expires with the appropriation act. (2 
Lewis Sutherland Statutory Construction p. 663.) 

This provision does, however, except all appropriations made for the institu
tion for feeble minded from the provisions of section 2314 of the General Code 
of Ohio, and, consequently in the expenditure of the money therein appropriated for: 
this institution the board of administration need not comply with the provisions of 
section 2314. 

566. 

Trusting that I have fully answered your questions, I am, 
Yours very truly, 

TIMOTHY S. HoG.\N, 
Attorney General. 

THE AUDITOR OF STATE MAY NOT CHARGE BACK AGAINST STATE 
INSTITUTIOXS EXPENSES OF EXAMINATION :\1ADE BY EX
A::\liNERS FROM THE AUDITOR'S DEPARTMENT. 

There is no statutory authority for the auditor of state to charge back agaiust 
state institutions the cost of exami11ations made by examiners from the auditor of 
state's office, as is done in the examilwtion of taxing districts. Section 288 General 
Code refers fa taxing districts, and no state institutio11 can be considered a taxing 
district. 

CoLUMBUS, OHIO, October 18, 1913. 

Ho:-: .• \. \'. Do:-:.un:Y, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under elate of September 25th you submitted for my consideration 
the following: 

"Attached you will find a statement directed to the emergency board 
of Ohio, and I trust you will, at your earliest convenience, answer the fol
lowing questions: 

"First. \Voulcl the evidence hereto attached constitute an emer&ency 
under the recent emergency act, page 445 volume 103 Sessions Laws? 

'"Seco11d. Taking into consideration sections 271 to 273-4, General Code, 
and sections 274,277, 279, 284, 287 and especially note 288, General Code. 
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"Would it be proper for the auditor of state to render a bill to in
stitutions and departments of the state for actual expenses of the examiners 
making the audit of such department or institution, the examiners' ex
penses, of course, to be paid first from the public audit fund, and when paid 
by the department or institution, credited back to the public audit expense 
fund, as is done in other political subdivisions of the state? 

"l\Iany institutions and universities now do this, pay for their examina
tions from their funds. If this could be generally done in the state, it would 
be fair to all departments, and would not necessitate a direct appropriation 
for the departmental examiners of the state. Emergencies would not 
arise under this system, but what could be met, and the law could, at all 
times, be complied with by this department." 

The state emergency board has since granted you the amount that you desired 
and, therefore, I do not undertake to pass upon the question as to whether the 
evidence attached to your inquiry would constitute an emergency, under the recent 
emergency act 103 0. L. 445. 

Section 274, General Code, as amended 103 0. L. 246, provided as follows: 

"There shall be a bureau of inspection and supervision of public offices 
in the department of auditor of state which shall have power as herein
after provided in sections two hundred and seventy-five to two hundred 
and eighty-nine, inclusive, to inspect and supervise the accounts and re
ports of all state officers, including every state educational, .benevolent, 
penal and reformatory institution, public institution and the offices of 
each taxing district or public institution in the state of Ohio. Said bureau shall 
have the power to examine the accounts of every private institution, asso
ciation, board or corporation receiving public money for its use and purpose, 
and may require of them annual reports in such form as it may prescribe. 
The expense of such examinations shall be borne by the taxing district pro
viding such public money. By virtue of his office the auditor of state 
shall be the chief inspector and supervisor of public offices, and as s~1ch 
appoint not exceeding three deputy inspectors and supervisors, and a clerk. 
l\ o more than two deputy inspectors and supervisors shall belong to the 
same political party." 

Section 288, General Code, to which you call my special atttention provides as 
follows: 

"The expenses of the inspection and auditing of the public accounts 
and reports of a taxing district shall be borne by the districts, and the 
auditor of state shall certify the amount of such expenses to the auditor 
of the county in which the district is situated. The county auditor shall 
forthwith issue his warrant in favor of the auditor of state on the county 
treasurer, who shall pay it from the general fund of the county, and the 
county auditor shall charge the amount so paid to the taxing district at 
the next semi-annual settlement. l\Ioneys so received by the auditor of 
state shall be paid into the state treasury to the credit of the public audit 
expense fund." 

In your inquiry you request my op1mon as to whether or not your department 
can render a bill to institutions and departments of the state for actual expemcs 
of examiners in making the audit. Section 274, General Code, as amended, pro
vides in part that "expenses of such examinations shall be borne by the taxing district 
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provided such public money," but as I construe said sentence so used in said act 
it refers to the sentence just preceding it relative to the right of the bureau to 
examine public institutions, etc., receiving public money for its uses and purposes, 
but even if this were not so I assume that the institutions to which you refer are 
those which receive appropriations from the legislature. 

Unless the two sections above quoted give the authority for your department 
to charge back. against a particular institution the cost and expense of examina
tions made by your examiners there is no authority for you to make such a charge, 
and from a careful consideration of said sections I cannot find any such authority. 
The only authority to charge back is that found in section 288, General Code, which 
refers to the expense of inspection and auditing of public accounts and reports of a 
taxing district and no institution or university can be considered as a taxing district. 

568. 

Very truly yours, • 
TIMOTHY S. HoGAN, 

Attorney General. 

THE STATE ARMORY BOARD IS XOT REQUIRED TO CO::VIPLY WITH 
SECTIOXS 2314, ETC., GENERAL CODE-DEEDS FOR ARMORY SITES 
SHOULD BE FILED WITH THE AUDITOR OF STATE AFTER BEING 
PROPERLY RECORDED. 

1. Sections 2314, 2315, 2320 and 2326, General Code, do not apply to the state 
annory board, alld the slate armory bo·ard is 11ot required to comply with them. 

2. Deeds for armory sites should be filed with the auditor of state afler they 
have been properly recorded in the counties wherein property is located as provided 
by section 267, General Code. 

CoLUMBUS, OHio, October 18, 1913. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR:-! acknowledge the receipt of your letter of July 17th, which reads 
in part as follows: 

"Sections 5255-5258 of the General Code provide that the state armory 
board shall prepare plans, specifications, etc. 

"Should not the state armory board comply with sections 2314, 2315, 
2320 and 2326 of the General Code? 

"Should the state armory board file with the auditor of state deeds 
for armory sites?" 

Sections 5255-5258 are special statutes relating solely to the construction of 
armories, and sections 2314 et seq., are a part of the general statutes governing the 
subject of "erection, alteration or improvement of a state institution or building, 
except the penitentiary." 

\Vithout quoting from these statutes, it is sufficient to say that the sections of 
the general statutes you mention contain provisions upon matters not included in 
the armory statutes, and you wish to be advised whether the armory board must 
comply with those sections of the general statutes. 

6-A. G. 
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According to a well established principle of statutory construction, a special 
statute is to be read and construed as an exception to a general statute. 

There was no authority for the erection of armories by the state until the pas
sage of the act of 1909, (100 0. L., p. 25). 

The first paragraph of section 3 of said act, provides: 

"When the state armory board deems it to the best interests of the 
state and advisable to erect an armory for any of the organizations of the 
national guard, it shall cause plans, specifications and estimates to be 
prepared for an armory at the place it has so directed, and proceed to 
erect such armory as hereinafter pr.ovided in this act." 

The foregoing appears in the General Code as section 5257, the only change 
being to substitute the word "chapter" for the word "act," found in said section three. 

From this provision, it is clearly manifest that the legislature intended the pro
cedure for building armories, as outlined by the statutes on that subject, to be 
exclusive. 

If it were the intention that the general statutes should apply in a case where 
no specific provision was made in the armory statutes, the legislature doubtless 
would have inserted in the latter a provision to that effect. 

I am therefore of the opinion, in answer to your first question, that sections 
2314 etc., do not apply to armories and that the state armory board is not obliged 
to follow the same. 

Section 267 of the General Code, provides : 

"The evidence of title of lands other than public lands, belonging to 
or hereafter acquired by the state shall be recorded in the office of the 
recorder of the counties in which they are situated, and when so re
corded such evidence of title shall be deposited with the auditor of state 
and kept in his office. He shall make an abstract of the title of all 
lands acquired by the state in a book prepared for that purpose and open for 
inspection by all persons interested." 

Section 5256, General Code, provides : 

"The board may receive gifts or donations of land, money or other 
property for the purpose of aiding in the purchase, building, furnishing 
or maintaining of an armory building. All lands so acquired shall be 
deeded to the state of Ohio, and all property received under the provisions 
of this section from any source, shall become the property of the state." 

It will be observed that under section 267, the evidence of title of lands be
longing to the state or hereafter acquired by it, except public lands, shall be re
corded in the office of the county recorder of the counties in which they are 
situated, and when recorded, deposited and kept in the office of the auditor of state. 
While land acquired by the state for armory sites is in a sense public land, it 
cannot be regarded as such public land, the evidence of title whereof would not 
have to be recorded and deposited in the office of the auditor of state. The public 
lands coming within the exception, are lands ceded to the state by the United 
States government for school purposes, canal lands and the like. 

I am clearly of the opinion, in answer to your second question, that deeds 
for armory sites should be filed with your department after they have been duly 
recorded as required by section 267, supra. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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585. 

THE STATE :\lEDICAL BOARD HAS XO AUTHORITY TO PASS A 
RESOLUTIOX AUTHORIZIXG PAY:\lEXT TO THE:\ISELVES of SO 
CEXTS EACH FOR GRADING EXA:\IIXATIOX PAPERS-VOUCHERS 
THAT HAVE BEEN PAID UNDER A RESOLUTIO)J OF THIS KIND 
CANNOT BE CHAXGED, BUT THE PRACTICE SHOULD BE DISCON
TINUED. 

1. Under the provisions of section 1264, General Code, the state medical board 
is not autlzori::ed to pass a resolution authori::ing the payment to themselves of 50 
cents each for grading examination papers. 

2. Members of the state medical board should not be required to pay back 
fees which they received under the former auditor, of state, but tlze honoring of 
such vouchers for such fees should be discontinued. 

CoLUMBUS, OHIO, October 23, 1913. 

HoN. A. V. Do:-<AHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I desire to acknowledge the receipt of your letter of inquiry of 
the date of August 6, 1913, wherein you inquire in regard to the state medical board 
as follows: 

"1st. Under the provisions of section 1264, General Code, is it legal 
for the board to pass a resolution authorizing the payment to themselves 
of SO cents each for grading examination papers? 

"2nd. If the passage of such a resolution is illegal, could the several 
vouchers on file in this department be corrected to show per diem in
stead of fees charged for grading papers; excess fees over the per diem 
to be paid back into the treasury? 

"The former state auditor permitted a charge of SO cents per paper 
for grading examination papers in lieu of per diem." 

In reply thereto I desire to say that section 1264 of the General Code pro
vides as follows : 

"Each member of the state medical board shall receive ten dollars 
for each day employed in the discharge of his official duties and his nece::s
;ary expenses so incurred." 

Under the provisions of said section, the state medical board would not have 
authority to pass a resolution, authorizing payment to themselves of SO cents each 
for grading examination papers, for the reason that said section provides that 
members of the said board shall receive $10.00 for each day employed in the dis
charge of their official duties and their necessary expenses so incurred. The pay
ment to themselves of SO cents each for grading examination papers could not be 
considered as coming within the term "necessary expenses." Such fee, therefore, 
not being "necessary expenses," could not legally be paid to the members of said 
board and the section in question specifically limits them to $10.00 a day for their 
services in the discharge of their official duties, and does not provide for the 
payment of SO cents each for grading examination papers. 

In answer to your second question, I desire to say that there is no legal authority 
which gives you the right to correct vouchers on file in your department in order 
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that said voucher may show per diem instead of the fees, charged for grading 
papers. I take it from the wording of your inquiry that the said excess fees over 
and above the per diem, which were charged for the grading of papers, were so 
charged because of the policy of the former administration of the state auditor's 
department in permitting the same. This being the case, it is my opinion that the 
members of the state medical board ought not to be required to pay back the fees 
which they received under the former auditor of state, but the honoring of such 
vouchers for said fees should be discontinued. 

628. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE AUDITOR OF STATE HAS POWER TO EXAMINE TITLE GUAR
ANTEE AND TRUST COMPANIES-THE SUPERINTENDENT OF 
BANKS HAS POWER TO EXAMINE SAFETY DEPOSIT AND TRUST 
COMPANIES-THE REPORTS OF THESE COMPANIES ARE TO BE 
MADE RESPECTIVELY TO THE AUDITOR OF STATE'S OFFICE 
AND TO THE SUPERINTENDENT OF BANKS-THE EXPENSE OF 
SUCH EXAMINATION BY THE AUDITOR'S DEPARTMENT MAY BE 
PAID OUT OF THE CONTINGENT FUND OR OUT OF FUNDS CRE
ATED BY THE APPROPRIA'TION FOR THE AUDITOR OF STATE 
AND HIS OFFICE. 

The superintendent of banks has no power with reference to the examinatioa 
of title guarantee and trust companies. The auditor of state has power to examine 
such compa11ies, and the reports of such companies should be made to the auditor 
of state. Safety deposit and trust companies should make their reports to the 
super·intendent of banks, who has the power to examine such companies. The pay
ment for expenses of such examinations by the auditor of state may be made out 
of the fund created by the appropriation for the auditor of state and his office staff 
for the conduct of the office, or out of the fund appropriated for contingent ex
Pt;ltses of the office. 

CoLUMBus, 0Hro, December 1, 1913. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of June 12, 1913, you requested opinion of me as 
follows: 

"1. Has the auditor of state authority to at any time order an ex
amination of the business of any safe deposit and trust company of Ohio? 

"2. Does the act creating the superintendent of banks, passed in 1908 
sections 79 and 91, and the last paragraph of section 119, pages 287, 288 
and 296, (99 0. L.), abrogate by implication the authority conferred on the 
auditor by the law passed in 1886 and found in section 9835 of the Gen
eral Code? 

"3. Are such companies required to make annual reports to the· audi
tor (section 9834, General Code), in addition to the regular reports re
quired to be made to the superintendent of banks? 
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"4. The superintendent of banks does not make regular examination 
of title guarantee and trust companies and no examinations of such com
panies have been made by the auditor of state for a dozen of years. If 
the auditor has no authority to make examinations of state deposit and 
trust companies how under section 9856 of the General Code can he have 
authority to make examinations of title guarantee and trust companies? 

"5. If the auditor has no such authority, is it the duty of the superin
tendent of banks to regularly examine title guarantee and trust companies? 

"6. If the auditor of state is authorized to examine guarantee title 
and trust companies by whom should the expense of such examination be 
paid?" 
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Section 9834 and 9835, General Code, making provision respectively as to re
ports by safe deposit and trust companies and their examination by the auditor 
of state, were originally enacted in 1882 (79 0. L. 101, 103) and are as follows: 

"Sec. 9834. "Within six months after the incorporation of such com
pany, its trustees must notify the auditor of state of the date of the or
ganization. Within ten days after the annual meeting thereof in each year, 
under oath, such trustee shall make a complete statement of the condition 
of the company, in which they shall specify the different kinds of its liabil
ities and assets, stating the amount of each kind, which statement shall be 
filed with the auditor of state, and published in his annual report. The 
trustees also shall publish it in a newspaper of general circulation in the 
county in which the principal office of the company is located. 

"Section 9835. Such auditor, at any time, through an expert appointed 
by him, may make a full examination of the affairs and condition of every 
such company." 

Section 9856, General Code, covering the same subject-matters with reference 
to title guarantee and trust companies was originally enacted in 1902. and is as 
follows: 

"Title guarantee and trust companies shall make such reports to the 
auditor of state as are required of safe deposit and trust companies and he 
subject to like examinations and penalties." 

In 1908 the legislature passed the Thomas act, a comprehensive act relating to 
the organization of banking companies including safe deposit and trust companies 
and providing for inspection and supervision thereof by a superintendent of banks, 
the office of which was created by the act (99 0. L. 269-296). 

Section 79 of the act just noted was carried into the General Code as section 711, 
which reads as follows: 

"The superintendent of banks shall execute the laws in relation to 
banking companies, savings banks, savings societies, societies for savings, 
savings and loan associations, savings and trust companies, safe deposit 
and trust companies and every other corporation or association having 
the power to receive, and receiving money on deposit, chartered or incor
porated under the laws of this state. Nothing in this chapter shall apply to 
building and loan associations." 

Sections 720 and 721, being parts of the same act, provide for examinations by 
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the superintendent of banks of any of such banking companies on the request of 
such company, its directors or stockholders, and section 730 makes provision for 
the examination of any such company by the superintendent of banks when he has 
reason to believe that the capital has been impaired, while section 724, General 
Code, provides as follows: 

"At least twice each year, and also when requested by the board of di
rectors or trustees thereof, the s~perintendent of banks or an examiner ap
pointed for that purpose shall thoroughly examine the cash, bills, col
laterals or securities, books of account and affairs of each bank, savings 
bank, safe deposit and trust company, savings and loan society or asso
ciation incorporated under any law in this state. Such examination shall 
be made in the presence of the members of the executive committee or a 
majority thereof. He shall also ascertain if any such corporation, com
pany, society or association is conducting its business in the manner pre
scribed by law and at the place designated in its articles of incorporation." 

Comprehensive powers with reference to the examination authorized by the 
sections just noted are given to the superintendent of banks by the provisions ot 
this act. (Sees. 725-729, G. C.) 

Sections 108 and 109 of· the Thomas banking aCt are 110w sections· 737 and 738 
of the General Code and read as follows : 

"Sec. 737. :1'\ot less than four times during each calendar year each 
banking company, savings bank, savings and trust company, chartered or 
incorporated under any law of this state, and every person or copartner
ship doing a banking business shall make a report to the superintendent 
of banks required by the superintendent on forms prescribed and fur
nished by him, and, so far as possible, they shall be made on the same day 
on which reports are required from national banking associations by the 
comptroller of the currency. 

"Sec. 738. Such reports shall be verified by the oath of affirmation 
of the president, vice-president, cashier, secretary or treasurer thereof, 
and shall exhibit in detail, and under appropriate heads, a true statement 
of the resources, assets and liabilities, of such banking company, savings 
bank, society or association, at the close of business of any past day by 
him specified, which day shall be the same for all corporations required to 
make such reports." 

Section 739 provides for newspaper publication of the reports called for by the 
sections just before noted while sections 740 and 741 provide respectively for spe
cial reports on request of the superintendent of banks, and for penalties imposed 
on such companies for failure to meet the requirements of the law as to the re
ports required of them. 

The act of 1908 does not in terms repeal the statutory provisions now in the 
General Code as sections 9834 and 9835 above noted providing for reports to be 
made by safe deposit and trust companies to the auditor of state and providing 
for the examination of such companies by him. The question remains whether the 
provisions of sections 9834 and 9835 are repealed by implication by force of the 
provisions of the later act providing for the examination of safe deposit and trust 
companies by the superintendent of banks and providing for reports by such com
panies to him, which provision as carried into the General Code have been herein 
noted. The Thomas banking act of 1908, creating the office of superintendent of 



..L"'\XL".lL REPORT OF THE ..tTTORXEY GE~'"ER.lL. 167 

banks, is comprehensive and complete in its provisions with reference to the el\.am
ination of banking companies including safe deposit and trust companies by such 
officer, and in the provisions with reference to reports by such companies to him, 
and it is fair to assume that such provisions were intended to furnish the sole 
requirements as to the examination of such companies and as to reports by them, 
and to be a substitute for previous legislation on the subject. 

"It is a well settled rule that when a law enacts a thing to be done 
different from the same thin~ required by a former Jaw, the first thereby 
becomes repealed without any direct expression of such intention by the 
law-making power." 

1ioore vs. Vance, 1 Ohio 1, 10. 
Commissioners vs. Frega, 26 0. S. 488, 491. 

"A statute revising the whole subject-matter of an existing statute, and 
plainly intended as a substitute therefor though not in terms repugnant 
thereto, operates as a repeal of the same." 

Attorney General vs. Commissioners 117 :i\Iich. 4ii. 
Loraine Road Co. vs. Cotton 12 0. S. 263, 2i2. 
Goff vs. Gates, 87 0. S. 142, 149. 
Roche vs. }.fayor, 40 X J. L. 257. 
Ritter vs. Ry. Co., 6 X. P. (n. s.) 161, 168. 

On the consideration just noted I am of the opinion that the provision of sec
tions 9834 and 9835, General Code, have been repealed by implication by force of 
the provisions of the Thomas banking act covering the subject-matter of these two 
sections, and that the authority of the auditor of state with reference to the exam
ination of safe deposit and trust companies has been abrogated, and this is likewise 
true with reference to the obligation and duty of such companies to make reports 
to him. 

As has been noted, section 9856, General Code, provides that title guarantee and 
trust companies shall make such reports to the auditor of state as are required of 
safe deposit and trust companies and be subject to like examinations and penalties. 
In the enactment of the provisions of this section prescribing the duties of title 
guarantee and trust companies with respect to reports to the auditor of state and 
prescribing the authority of such officer with respect to the examination of such 
companies, the legislature, by necessary intendment, had reference to the provis
ions covering the same subject-matter with reference to safe deposit and trust 
companies, now contained within sections 9834 and 9835, General Code. The effect 
of this reference was to adopt and incorporate the provisions as to reports and 
examinations applying to safe deposit and trust companies into the act applying 
to title guarantee and trust companies the same as if such provisions had been in 
terms re-enacted in the latter act. 

"\Vhen in one statute a reference is made to an existing law, in pre
scribing the rule or manner in which a particular thing shall he done, or 
for the purpose of ascertaining powers with which persons named in the 
referring statute shall be clothed, the effect, generally, is not to revh·e 
or continue in force the statute referred to, for the purpose for which it 
was originally enacted, but merely for the purpose of carrying into exe
cution the statute in which the reference is made. For this purpose, the 
law referred to, is, in effect, incorporated with, and becomes a part of the 
one in which the reference is made, and, so long as that statute continues, 
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will remain a part of it, although the one referred to, should be repealed, 
such repeal would no more effect the referring statute, than a repeal of this 
latter, would the one to which reference is made." 

Ludlow vs. Johnson, 3 Ohio 533, 572. 
Stall vs. :Macallister, 9 Ohio 19, 23. 
Shull vs. Barton, 58 Neb. 741, 743. 
Phoenix Assur. Co.'vs. Fire Dept., 117 Ala. 631, 646. 
Sika vs. C. & N. Co., 21 Wis. 370. 
In re Heath, 144 U. S. 92, 94. 

Applying the principle of construction just noted, it follows that the provisions 
of sections 9834 and 9835 adopted by reference by the provisions of section 9856 
and by legal intendment incorporated in the latter section as applying to the title 
guarantee and trust companies, are not effected in their application to such com
panies by the fact that they have been impliedly repealed and abrogated in their 
application to safe deposit and trust companies by the later provisions of the 
Thomas banking act. 

The next question is whether there is anything in the act last mentioned which 
in any wise· affects the powers, duties and requirements of section 9856 with 
reference to title guarantee and trust companies. An examination of the sectio~§ 
of the General Code carried into the same from the Thomas act and before noted 
herein making provision for examination by the superintendent of banks of the 
companies therein mentioned, and making provision for reports by such companies, 
fails to disclose any legislative intention to cover title guarantee and trust com
panies within the provisions of the same. No specific authority is given to 
the superintendent of banks with reference to the examination of title guar
antee and trust companies, and if such authority is given at all, or if 
such companies arc within the jurisdiction of the ·superintendent of banks 
for any purpose, such authority and such jurisdiction must be found in the 
more general provisions of the act. I note that section 711, General Code, provides 
that the superintendent of banks shall execute the laws in relation to the particular 
companies therein named, "and every other corporation or association having the 
power to receive, and receiving money on deposit, chartered or incorporated under 
the laws of this state." 

Section 91 of the Thomas act, carried into the General Code as section 9793, 
provided: 

"Every banking company, savings bank, savings and loan association, 
savings and trust company, safe deposit and trust companies, society for 
savings, savings society and every other corporation or association ex
cept building and loan associations, having the power to receive, and re
ceiving money on deposit, now existing and chartered or incorporated, 
or which may hereafter become incorporated shall be subject to the pro
visions of this act." 

In carrying the same into the General Code, the provtswns of section 91 of 
the act were changed so as to provide that the companies therein specified and 
every other corporation or association except building and loan associations em
powered to receive, and receiving deposits should be subject to the provisions of 
the chapter of which section 9793 is a part. Ordinarily, mere changes of phraseol
ogy in carrying a statute into a revision of the statutes of the state is not to be 
considered as changing or otherwise affecting the meaning of the statute as enacted 
(110 S. I.: 36 0. S. 326); while on the other hand, it seems to be the rule that 
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where in the course of a revision of the statutes, language is added to a particu
lar section, the plain and obvious effect of which is to qualify the former operation 
of such section, this effect should not be denied on the ground that the language 
was added in the course of the revision ; on the contrary, the new section should 
receive the construction required by the natural import of the language it contains. 

Collins vs. ::\lillen, 57 0. S. 289. 
In re Hinton 64 0. S. 485, 493. 

If the latter view as to the construction of section 9793 obtains, this section passes 
out of view with reference to the question at hand, for there is nothing in the 
chapter of which this section is a part, relative to examination by the superintendent 
of banks or otherwise. 

However, whatever may be the proper construction of section 9793 with 
respect to the question as to the jurisdiction of the superintendent of banks over 
title guarantee and trust companies, it is apparent that as to both sections 711 and 
9793, General Code, any claim of jurisdiction over title guarantee and trust com
panies must rest on the general language and provision therein contained, as 
follows: 

"And every other corporation or assoc1at10n having the power to 
receive and receiving money on deposit, chartered or incorporated under the 
laws of this state." 

It is a general rule of construction however, to be observed as an aid in ascer
taining the meaning of statutes, that general words following the enumeration .:>f 
particular classes of things are to be limited and confined in their operation to 
things of the same kind or nature as those enumerated. 

"General words, following particular and specific words must, as a 
general rule, be confined to things of the same kind as those specified." 

Shultz vs. Cambridge, 38 0. S., 659. 
Rutheford vs. Ry Co., 35 0. S. 559, 563. 
State vs. Liffring, 61 0. S. 39, 50. 
State vs. Gravatt 0. S. 289, 306. 

All of the companies specifically enumerated in both the sections noted arc classed 
as banking companies (sec section 9702, G. C.) ; and the language above noted 
is to be limited as applying to such corporations and associations, having the 
power to receive and receiving deposits as can fairly be said to be banking com
panies within the pun·iew of the Thomas act as indicated by its title and manife5t 
scope. 

State vs. Gibbs, 7 N. P. (n. s.) 335. 
Burgett vs. Burgett, 1 Ohio, 469, 480. 
Terrill vs. Anchaauer, 14 0. S. 80. 

This conclusion follows as well from the rule that general words as used in a 
statute should be limited to the objects to which it is apparent the legislature in
tended to apply them. 

Board of Education vs. Board of Education 46 0. S. 595, 599. 
Brigel vs. Starbuck, 34 0. S., 280, 285. 
Steamboat vs. Pressler, 13 0. S. 255, 262. 
Tracy vs. Card, 2 0. S. 431, 441. 
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I do not deem it necessary to express any opinion here with reference to the 
power of title guarantee and trust companies to receive deposits. Certainly no 
express power to that end is given by the section defining the power of such com
panies (9850, G. C.). 

\Vere it to be conceded that the language of section 711 and section 9793, 
General Code, is broad enough and specific enough to bring title guarantee and trust 
companies under the jurisdiction and supervision of the superintendent of banks 
for any purpose, yet as it appears that specific provision has been made with refer
ence to the examination of such companies by the auditor of state, such specific 
provision so made will prevail as against the general language and provision of the 
section just noted, and operate as an exception thereto. 

Fosdick vs. Perrysburg, 14 0. S. 473. 
Shunk vs. Bank, 22 0. S. 508, 515. 
Commissioners vs. Board, 390 S. 628, 632. 
Cincinnati vs. Holmes, 56 0. S. 104, 114. 

l.Ioreover, the immediate question at hand is with reference to the power of the 
superintendent of banks to examine title guarantee and trust companies, and as 
it appears that the particular companies subject to this power are specifically named 
and designat~d in the section granting this power to the superintendent of banks 
(section 724, G. C.) a familiar rule of construction suggests the legislative intent 
to exclude all other companies than those named therein from the operation of 
the section and the power therein named. 

Telephone Co. vs. Cincinnati, 73 0. S. 64, 80. 

On the consideration above noted, I am of the opinion that the superintendent of 
banks has no power with reference to the examination of title guarantee and trust 
companies, but that the sole power to examine such companies is in the auditor of 
state, to whom likewise the reports of such companies should be made. As before 
noted, however, I find that since the enactment of the Thomas act, safe deposit 
and trust companies are subject solely to the examinations made by the super
intendent of banks, and the reports of such companies must be made to him. 

The question as to how the expenses of examinations of title guarantee and 
trust companies is to be met and paid is one of difficulty on which the statutes 
throw no satisfactory light. This question, however, it is evident, is governed by 
the same considerations which governed the question of expenses in the examina
tion of safe deposit and trust companies by the auditor of state before the enact
ment of the Thomas act which by implication abrogated his power and duty with 
respect to the examination of such companies. I know of no provision castmg the 
burden of such expense upon the company examined by the auditor of state, nor 
is there any special fund out of which payment for the services of the examiner is 
to be made. It seems to follow that payment for services and expenses in making 
such examinations can be made only out of the fund created by the appropriation for 
the auditor of state and his office staff for the conduct of the office, or out of the 
fund appropriated for contingent expenses of the office. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Gweral. 
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672. 

WORK:\IEX'S CO:\IPEXSATION ACT-:\IETHODS BY WHICH FUNDS 
ARE TO BE PAID OUT UNDER THIS ACT-SOURCE OF FUXDS 
U~DER THIS ACT-PERSONS CO:\IING WITHIN WORK:\IEX'S COM
PENSATION ACT-PERSOXS NOT WITHIN THIS ACT. 

1. 103 0. L., p. 77, section 14, includes school teachers who have access to. 
pension fwzds in cities, also employes on township road work, but does not i11clude 
physicians employed to take care of the township poor, and probably docs include 
road superintendents. All elective officers are excluded from the provisions of this 
act by virtue of the exception of officials. 

2. Funds paid out under the provisions of section 16 and 17 of said act should be 
paid from the general revenue fund of the state. 

3. Under the provisions of this act it is the duty of the county auditor to issue 
his warrant 011 the couuty treasurer, in favor of the treasurer of state, for the 
aggregate amount' due from the county aud its taxiug districts. This amount shall 
be paid from the count:J• treasury and out of the undivided tax fund. 

4. The auditor of state shall draw the funds to comply with section 17 from 
the general revenue fund of the state. 

5. It is not necessary for the political subdivisions of tlze state to appropriate 
sufficient funds to comply with this act. 

6. It is the duty of the county auditor to withhold from the seve~al political 
subdivisions' funds in his February settlement in order to comply with this act. , 

7. The auditor of state may require public officers and employes to furnish 
him with the data necessary to enable him to make up the list required by the work
men's compensation act. 

CoLUMBus, OHIO, December 26, 1913. 

HaN. A. V. Do:-L<\HEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of December 11, 1913, you urgently request an early 
answer to certain questions. 

As these questions arise under the workmen's compensation act, which is now 
in the supreme court, by virtue of a petition in mandamus filed by the Ohio equity 
association and Charles Gangwer, to compel the secretary of state to submit this 
law to the electors, I am in doubt as to what course to take. If it should be helrl 
that the law should be submitted to the electors it would probably be held in abey
ance, and consequently the answer to your questions would be a moot matter. 
Should the supreme court decide that the secretary of state was correct in rejecting 
the referendum petition, I can readily see that it is important for you to know 
just what course to pursue in regard to the law, and consequently I shall give yott 
my opinion upon the questions suggested. They are as follows: 

"1. 103 0. L., p. 77, section 14. Does this section include, 
"(a) School teachers who have access to pension funds in cities? 
"(b) Employes on township road work? 
"(c) Physicians employed to care for township poor? 
" (d) Road superintendents? 
" (e) Are all elective officers exempt? 
"2. From what funds shall money be paid out under the provisions 

of sections 16 and 17 of said act? 
"3. How shall the county auditor determine from what funds to 

pay out money in compliance with section 19? 
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''4. From what shall the auditor of state draw funds to comply with 
section 17? 

"5. Is it necessary for the political subdivisions of the state to levy 
or appropriate sufficient funds to comply with this act? 

"6. 'Vould the county auditor be authorized to withhold from the 
se\·eral political subdivisions, funds in his February, 1914; settlement to 
comply with this act? 

"7. Has the state auditor authority, under sections 12888-283, to re
quire county auditors to furnish the data required in sections 17, 18 and 
19?" 

1. (a) Section 13 of the act in question, 103 0. L. p. 77, expressly designates 
as an employer the state and each county, city, township, incorporated village awl 
school district therein, while the term employe is construed to mean every person 
in the service of such school district, with certain exceptions, among which are 
not mentioned school teachers who contribute or have access to pension funds; 
hence, I hold school teachers come within the provisions of the act whether or 
not they contribute or receh·e payments out of pension funds maintained by the 
school districts. This construction receives added force from the fact that the ac-t 
in express terms does not apply to policemen or firemen where pension funds 
for them are now or may hereafter be established. The exClusion of them carries 
with it the implication of inclusion of others who have not been expressly ex
cluded. 

(b) Employes on township road work are in the service of the township, and 
consequently are included within the act. It will be observed that this act applies 
generally to all employes of townships, while it does not include persons casually 
employed by a private individual, or one who is not in the usual course of occupa
tion of such employer, No such exception is to be found regarding those serving 
the state or its political subdivisions. 

(c) Under sections 3490 and 3491 of the General Code, township trustees may 
contract with physicians to furnish medical relief to persons coming under their 
charge under the poor laws, no contract to extend beyond one year. This con
tr~ct is to be awarded to the lowest competent bidder. Under an arrangement of 
this kind, I do not think that the physician is in the service of the township, and, 
therefore, is not within the provisions of the act. 

.(d) The statute providing for the employment of road superintendents, viz.: 
section 3370 of the General Code, authorizes the trustees to "employ and hire a 
suitable person." Section 3371 refers to his "employment" which is subject to 
the will of the township trustees. Section 3373 provides for compensation for his 
"services" for time actually employed in the care of the roads, and all of the sectio11s 
quoted clearly place him under the direction of the trustees. Section 7137, also 
providing for powers and duties of a road superintendent, authorizes him to remove 
encroachments, enter upon lands and carry away timber, dig gravel, sand and stone 
necessary to make, improve or repair an adjoining road, but section 7139 clearly 
states that he shall ·at all times be under the direct control and supervision of the 
township trustees and perform only such work as is directed by them. It is true 
that in some sections he is referred to as an officer and is required to give bond 
and take oath before entering upon "the duties of his office," to use the words of 
the statute; but the character of an office cannot be attached to a position merely 
by the name, as its existence must be determined by the nature of the duties at
tached to it. It is the function and not the designation that controls. 

State vs. Jennings, 57 0. S., 415. 
Bender vs. Cushing, 14 0. D. N. P. 65, 70. 
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Its distinguishing characteristic is that the incumbent is clothed in an inde
pendent capacity with some part of the sovereignty of the state, and those sovereign 
functions should be performed continuously and not transiently or incidentally. 
\Vith these considerations in mind, I very much doubt if a road superintendent may 
be said to be an official of the township, and, therefore, hold that he comes within 
the spirit and letter of the statute. In this connection it must be noted that the 
purpose and object of this law was to include rather than exclude persons in the 
service of the political subdivisions of the state, and consequently doubts should 
be resolved in favor of inclusion. 

(e) All elective officers are excluded from the provisions of this act by 
virtue of the exception of officials. 

2. Sections 16 and 17 of the act in question read as follows: 

"Section 16. The amount of money to be contributed by the state 
itself, and by each county, city, incorporated village, school district or 
other taxing district of the state shall be, unless otherwise provided by law, 
a sum equal to one percentum of the amount of money expended by the 
state and for each county, city, incorporated village, school district or 
other taxing district respectively during the next preceding fiscal year 
for the service of persons described in subdivision one of section fourteen 
hereof. 

"Section 17. In the month of January in the years 1914 and 1915, the 
auditor of state shall draw his warrant on the treasurer of state, in 
favor of said treasurer as custodian of the state insurance fund, and 
for deposit to the credit of said fund, for a sum equal to one percentum 
of the amount of money expended by the state during the last preceding 
fiscal year, for the service of persons described in subdivision one of section 
fourteen herepf, which said sums are hereby appropriated and made 
available for such payment; and thereafter in the month of January of each 
year, such sums of money shall in like manner be paid into the state in
surance fund as may be provided by law; and it shall be the duty of the 
state liability board of awards to communicate to the general assembly on 
the first day of each regular session thereof, an estimate of the aggre
gate amount of money necessary to be contributed by the state during 
the two years next ensuing as its proper portion of the state insurance 
fund." 

In my judgment the following language from section 17: 

"which said sums are hereby appropriated and made available for such 
payments" 

JUStifies your payment of the sums required out of the general revenue fund of the 
state. You understand that the amount to be paid is one per cent. of the sum 
expended by the state for the service of those persons described in subdivision 
one of section 14 of the act. You should enter on your appropriation book the 
amount computed by compliance with section 17, and place this sum to the credit 
of the treasurer of state as an appropriation account. 

3. Section 19 reads thus: 

"In January of each year following the filing with him of the lists 
mentioned in the last preceding section hereof, beginning with January, 
1914, the auditor of each county shall issue his warrant in favor of the 
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treasurer of state of Ohio on the county treasurer of his county, for the 
aggregate amount due from such county and from the taxing districts 
therein, to the state insurance fund, and the county treasurer shall pay the 
amount called for by such warrant from the county treasury, and the 
county auditor shall charge the amount so paid to the county itself and 
the several taxing districts therein as shown by such lists; and the treasurer 
of state shall immediately upon receiving such money, convert the same 
into the state insurance fund." 

Under the provisions of this section It IS the duty of the county auditor to 
issue his warrant on the county treasurer, in favor of the treasurer of state, for 
the aggregate amount due from the county and its taxing districts. The county 
treasurer shall pay this amount from the county treasury, and out of the un
divided tax fund. The county auditor shall charge this amount to the county and 
the several taxing districts in proportion to the sums that should be contributed 
by them under the provisions of section 18. It is not necessary that the county 
auditor specify out of what particular fund of the political subdivision the money 
should come, as it should be deducted from the aggregate of all taxes collected 
for such taxing district, and should not be apportioned to the taxing district in 
question. In other words, it never reaches the treasury of the political sub-
division, and is not intended so to do. . 

4. The funds should be drawn out of appropriation of the general fund re
ferred to in the answer to your second question. 

5. From the foregoing answer you will see that it is not necessary for the 
political subdivisions to appropriate funds for compliance with this act, as this 
money is not to be paid out by them and never reaches their treasury. In making 
up their budget, they should take into consideration the fact that this money must 
be deducted from the funds coming to them, and, therefore, that it will not ever 
reach their treasury. 

6. It is the duty of the county auditor to withhold from the several political 
subdivisions funds in his February settlement in order to comply with this act. 
Section 19 expressly calls for the beginning of the operation of this act in January, 
1914, in this regard. 

7. Section 257 of the General Code reads thus: 

"The auditor of state shall prepare and transmit to the auditors of 
the several counties such forms of returns to be made by them to his office, 
and such instructions as he deems conducive to the best interests of the 
state upon a subject affecting the state finances, or the construction of any 
statute the execution of which devolves in part upon county auditors, and 
affects the interests of the state. County auditors and all local officers shall 
observe and use such forms and obey such instructions." 

It would seem that the proper collection of moneys for the state insurance 
fund is a matter affecting the state finances, and so vitally affects the interests of 
the state, that the state auditor would be empowered under this section to require 
from the county auditors such returns as will enable him to comply with the pro
visions of the act in question. 

Section 277 of the General Code reads thus : 

"The auditor of state, as chief inspector and supervisor, shall prescribe 
and install a system of accounting and reporting for public offices, (named 
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in section 274). Such system * * * shall prescribe ~ ':' ') form of reports 
and statements required for the administration of such offices, or for the 
information of the public." 

Section 278 provides that this system shall provide forms of accounts showing 
the sources from which the public revenue is received, the amount collected, the 
amount expended for each purpose, etc. 

Section 279 prescribes that a separate account shall be kept of each fund 
created by each taxing body, showing date and manner of payment therefrom, 
the name of person or organization paid, and for what purpose paid. These 
sections provide for the inspection and supervision of public offices and are ap
plicable to all taxing districts. This being true, it is manifest that the auditor 
of state may require public officers and employes to furnish him with the data 
necessary to enable him to make up the lists required by the workmen's compensa
tion act. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorl!ey General. 
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450. 
(To the Deputy Auditor of State) 

EXPENSES OF THE PRESIDENT OF THE BOARD OF TRUSTEES OF 
BOWLING GREEN NORMAL SCHOOL MAY BE PAID OUT OF THE 
FUNDS APPROPRIATED FOR THE EXPENSES OF THE BOARD OF 
TRUSTEES. 

The president of the board of trustees of the Bowling Green normal school 
may legally be paid a per diem for services as presidmt, payment to be charged 
against the appropriation for the expenses of the trustees. 

Where the president incurred traveling expenses outside the state, they should 
also be paid out of the same fund if they were incurred at the request and under 
the direction of the board and in the interest of the school. 

CoLUMBUS, OHIO, July 23, 1913. 

HoN. W. E. BAKER Deputy Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your letter of June 11, 1913, in which you inquire: 

"vVe hand you herewith two vouchers approved by the president and 
secretary of the board of trustees of the Bowling Green Normal School, 
and beg to submit the following questions for your opinion: 

"1. Are both vouchers payable from appropriation for expenses board 
of trustees? 

"2. Is either one of the two payable from said appropriation?" 

The accounts are very long and for that reason are not copied here, and I 
content myself by saying the one is for $35.00 for per diem of H. B. Williams, 
president of said normal college and the other for $178.43 for Mr. Wililams' ex
penses to Columbus, Toledo, Sandusky, New York and other points from March 
21, 1912, to April 14, 1913. 

The act of May 10, 1910, 101 Ohio Laws, 320-321, provides: 

"Section 2. * * * 'I:he members of said commission shall serve without 
compensation but shall be paid their reasonable and necessary expenses 
while in the discharge of their official duties and shall serve until appoint
ment and organization of the boards of trustees, hereinafter provided. 

"Section 4. * * * Before adopting p1ans for the buildings of said 
normal schools each board shall elect a president of known ability for the 
school under its control, who shall have advisory power in determining said 
plans. In planning said buildings, ample provisions shall be made for the 
establishment of a well equipped department for the preparation of teachers 
in the subject of agriculture. 

* * * * * * * * * * * * 
"They shall serve without compensation other than their reasonable 

and necessary expenses while engaged in the discharge of their official 
duties. Not more than three members of each board shall be selected from 
any one political party." 

From this it will be seen-the trustees are not entitled to compensation, but 
are entitled to their "reasonable and necessary expenses." It is their duty to 
"elect a president" and there is no provision as to his salary nor prohibition as to 
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his receiving compensation. He is not an "officer" in the sense that where no com
pensation is provided he must serve without, and cannot be compelled to serve 
without pay, under the rule laid down in State vs. Boone, 85 0. S. 313. 

Such being the law we consider what is meant by the word elect. 

"Chosen to an office, as by vote, but not yet inaugurated, consecrated, or 
invested with office; in this sense usually after the noun: as governor or 
mayor elect. Of such a nature as to merit choice or preference; noble; 
exaulted." 

The authority to elect must be construed as part of the duties of the trustees 
and if in the exercise of such power, and the securing of a proper person, expenses 
are incurred, the same, if reasonable, become a proper charge against the appro
priation for expenses of the trustees. This conclusion results in advising you that 
the $35.00 item is a proper charge to be paid from said appropriation for expenses 
of trustees. 

When the other bill is considered, another question arises in regard to certain 
of the items presented. The expenses of President Williams for attending meeting 
of said board of trustees to Columbus and other points within the state is answered 
above-the question above suggested being as to the items of expense to N cw York 
City, Albany, l\' ew York, other places outside the state, and expenses while away 
from the state. 

Under the act mentioned, provision is made for the creation and establiment 
of two normal schools; the appointment of a commission to select sites for the 
same, and as soon after the report of said commission as the general assembly 
shall appropriate money to purchase said sites and the erection of suitable buildings; 
the app_ointment of five trustees for each school, who before adopting plans for 
such building shall elect "a president of known ability" for the school, who 
shall have advisory power in determining said plans. This has been done. ~Ir. 

Williams has been elected; he has accepted and is acting, and if the entire board 
felt that it was their duty and in the best interest of their trust to visit normal 
schools and buildings, erected and used therefor, located outside of Ohio, in order 
that they might best determine upon plans for said buildings, there can be no 
question but their reasonable and necessary expenses in so doing would be payable 
out of an appropriation for their expenses under said act. 

However, the railroad fare, hotel bills and the like paid by President vVilliams are 
not expenses paid out by the trustees and technically speaking are not their ex
penses, yet, the expenses of one man are not so great as that of two, three 
or five, and if, in the opinion of the board it was concluded best to send Mr. 
Williams and not go themselves, as they had the right, I can see no legal reason 
why his expenses in the interest of said school, and in performing duties to better 
qualify him to act in his advisory capacity, under said act, may not also be con
sidered as expenses of said trustees and paid from said appropriation, the same as 
the other. If you have reason to think the expenses outside the state were not 
incurred at the request and under the direction of the board or not for the purpose 
mentioned, you have the right and it is your duty to secure full information on this 
subject. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Bureau) 
6. 

IXFIR:\lARY DIRECTOR-COUXTY CO:\GIHSSIOXERS-TER1IS OF IN
FIRMARY SUPERINTENDENTS EXPIRE JANUARY 1, 1913, UNLESS 
CONTRACT OR APPOINT11ENT MADE FOR A REASONABLE TIME, 
EXTENDS BEYOND SUCH DATE. 

Section 2523, Gc11eral Code, which formerly provided that infirmary directors 
could nof remove the superintendeut of the infirmary except for good and sufficient 
cause, aud which uow places the same limitation upon the county commissioners, 
11111st be construed to place its inhibition only upon the officers making the appoint
ment and does uot in any way abrogate the established rule of law that the 
term of a deputy e.rpires with the term of the officers or board mailing the appoint
ment. It is well established, however, that an officer or board may, when necessity 
demands, contract with a deputy for a term extending beyond his own term, pro
vidilzg such co11tract is made in good faith and for a reasonable time. 

FVith the exception of cases where such contracts or appointments are made, 
therefore, the terms of superintendents of infirmaries will expire with the abolition 
of the board of infirmary directors, to wit: January 1, 1913. 

CoLUMBUS, 0Hro, December 28, 1912. 

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Under date of December 12th, you requested my opinion as 
follows: 

"The office of infirmary director was abolished to take effect January 
1, 1913, at which time their duties devolve in part upon the infirmary 
superintendents and in part upon the county commissioners. Do the terms 
of the present infirmary superintendents expire January 1, 1913? What 
authority, if any, have the county commissioners to discharge the present 
infirmary superintendents after January 1, 1913 ?" 

and under date of December 17th, you sent the following further communication 
which is so closely related to the first that it would seem advisable to take up both 
inquiries together : 

"If you should hold that the county commissioners, after that date, 
will not be authorized to remove a superintendent of an infirmary without 
good and sufficient cause, then in that case, where the infirmary directors 
have contracted with a superintendent of an infirmary for a stipulated 
term expiring after January 1, 1913, will the county commissioners have 
authority to employ anyone else at the expiration of such contract without 
showing good and sufficient cause?" 

Prior to the abolition of the board of infirmary directors, section 2523, General 
Code, reads as follows: 

"The infirmary directors shall appoint a superintendent, who shall 
reside in some apartment of the infirmary or other building contiguous 
thereto, and shall receive such compensation for his services as they 
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determine. The superintendent shall perform such duties as the directors 
impose upon him, and be governed in all respects by their rules and 
regulations. He shall not be removed by them except for good and suf
ficient cause. The directors shall not appoint one of their own number 
superintendent, nor shall any director be eligible to any other office in 
the infirmary or receive any compensation as physician, or otherwise, 
directly or indirectly wherein the appointing power is vested in such board." 

Under the present law, however, that section now reads: 

"The county commissioners shall appoint a superintendent, who shall 
reside in some apartment of the infirmary or other building contiguous 
thereto, and shall receive such compensation for his services as they 
determine. The superintendent shall perform such duties as the commis
sioners impose upon him, and be governed in all respects by their rules and 
regulations. He shall not be removed by them except 'for good and suf
ficient cause. The commissioners shall not appoint one of their own 
number superintendent, nor shall any commissioner be eligible to any other 
office in the infirmary or receive any compensation as physician, or other
wise, directly or indirectly wherein the appointing power is vested in such 
board." 
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The ordinary rule applicable in the absence of contrary statutes with reference 
to the time of incumbency for deputies and subordinates of officers, is stated in 
29 Cyc., page 1395, as follows: 

"Rights and duties: Deputies, whether common law or statute, are, 
where their terms are not fixed by statute, supposed to be appointed at 
the pleasure of the appointing power and their deputation expires with the 
office on which it depends." 

That the word deputies, as stated in this rule, must be construed to include sub
ordinates of a county officer, such as the superintendent of an infirmary, authority 
is presented in 13 Cyc. 1043. In Ohio, the case of Brady vs. French 6 Nisi Prius, 
supports the above rule. The fourth syllabus of this case is as follows: 

"The employment of a collector by the treasurer for a period of two 
years does not bind the successor of the treasurer making the appointment, 
but the appointment expires with the power that gave it. The appointee 
assumes the peril of the death of the treasurer appointing him, and the law 
affords him no remedy." 

On page 126, the court says : 

"Having determined that the collector is a deputy treasurer, the 
question remains to what extent may one treasurer contract for the em
ployment of a deputy so that such contract shall be binding upon his 
successor. The answer is found in the language of section 9, which declares 
that 'a deputy or clerk, appointed in pursuance of law shall hold the ap
pointment during the pleasure of the officer appointing him;' but an 
officer can have no legal or official 'pleasure' after his term expired, be
cause with the expiration of his term of office he is functus officio and a 
private citizen. His appointments expire necessarily with the power which 
gave him life." 
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It will be observed that this rule contains two distinct elements: 

"First. The i1zcumbellC}' of a deputy or subordinate ceases with the 
authority appointing him. 

"Second. Such deputy or subordinate is removable at the will of the 
appointing power." 

At one time the statute providing for the appointment of a superintendent of 
the infirmary by the infirmary directors, expressly permitted the superintendent of 
the infirmary to be removed, by the board at its pleasure. This statute was sub
sequently changed, however, so as to read as above quoted, providing that the in
firmary directors could only remove the superintendent for good and sufficient 
cause. 

The question arises, therefore, as to whether the effect of this change was to 
do away with both of the elements of the rule above stated, and to practically 
thereby give the superintendent a life position; or whether the effect was merely 
to remove one element, that is, the right to dismiss at pleasure. The effect of this 
change of the statute has, to a limited extent, been subjected to the interpretation of 
the courts. Thus, in the case of Ziegler vs. Palmer, 10 N. P. 545, the superintendent, 
P., had been appointed for a term of two years, ~and the infirmary directors at
tempted to dismiss him and appoint a substitute on the date of the expiration of 
said term. P. claimed the right to retain the position against the contested claim 
of the new appointee to office, on the ground that he could be dismissed only for 
good and sufficient cause. The court, however, on page 547, said: 

"In the opinion of the majority of the court, the amendment simply 
changed the statute so that into any contract of employment that might 
thereafter be made for any definite term there would be written, as one of 
its terms, the law of the state, that he should not be removed during said 
term of employment without cause, and the majority of the court are of 
the opinion that he having accepted employment, and by the terms of his 
employment the contract ceased and determined on April 1st, and he had 
no longer any right to be and remain on said premises, or in any wise 
to interfere or obstruct the plaintiff who was then the incumbent and 
superintendent of the Richland county infirmary." 

This case was affirmed in 76 Ohio State, 219. 

During the present term of the supreme court, the case of board of infirmary 
directors of Ross county, Ohio, vs. George Parrett, was decided. In that case the 
defendant in error had been employed by the infirmary directors for a period of 
one year; said period extending beyond the term of the infirmary directors making 
the appointment. Their successors dismissed the superintendent in March, although 
by its terms, his appointment was to extend to December. The supreme court sus
tained the appointment and held that the petition of the superintendent for salary 
from the time intervening the date of his dismissal and the date upon which his 
appointment was to terminate, by its terms was not subject to demurrer. This 
case established that when a superintendent of the infirmary has been appointed 
by the infirmary directors for a definite term, he may not be dismissed during that 
term even though the personnel of the board may have changed. 

In the case of County Commissioners vs. Ranck, 9 0. C. C., 301, it was es
tablished that an officer or a board may not make a contract extending beyond their 
term, unless the same be for a reasonable time and unless made in good faith on 
the ground of public expediency. 
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In both oi the above cases pertaining to the superintendent of the infirmary, 
howe\·er, it will be observed that the appointment was for a reasonable time, and 
the question of their good faith did not arise. 

I am of the opinion, therefore, that the cases above cited, with reference to 
the appointment of the superintendent of the infirmary, cannot be said to have es
tablished more than that a contract made by a board of infirmary directors for a 
~uperintendent, to extend beyond their own term will hold good when such contract 
is made in good faith and for a reasonable time. 

These cases do not throw any direct light, therefore, on the question of the right 
of a superintendent of the infirmary, who has been appointed without a specificatioll 
of any definite time, to remain in office after the board making the appointment go~s 
out of office. 

The true import of the words ''may be removed only for good and sufficient 
cause'' remains to be determined. In very rare instances do we find provision 
made by statute for the maintenance of a li ie position and where the long established 
incident to appointment (to wit a cessation of office with the termination of the 
appointing power) has been dispensed with, the statutes invariably provide the 
machinery of the civil service or like safeguards. Under the further policy that 
statutes conferring rights and powers upon the officers should be construed strictly 
against the exercise of the right or power, I am of the opinion that we cannot read 
into the statute in question, the intention to vest the superintendent of the infirmary 
with the right to his position for life, and I, therefore, conclude that the effect of 
the words ""shall be removed hy them only for good and sufficient cause" is to 
depri\·e the board makiug ti1e aj>poiutmeut of the right of removal at pleasure and 
that the further incident of appointive power, to wit: the cessation of the appointee's 
term with the termination of the term of office of the appointing power, has not 
in any way been limited by these words. In other words, this clause places a 
limitation with respect to power of removal upon the officers making the appoint
ment and does not extend its limitation to their successors in office. 

Coming then to your questions which are made with reference to the powers 
oi the county commissioners in this connection, under the change recently made in 
these statutes, the board of iufirman• directors which formerly constituted a body 
corporate with perpetual succession, has been abolished, and I am of the opinion 
that this fact further supports the rule adopted in the premises that all appointments 
made by the board shall cease with the expiration of the board, where no contract 
has been entered into or no definite time of appointment made. 

\Vhere a contract has been made, however, or the term of appointment fixed 
for a reasonable time, and as to which there is no question of good faith, 1 am of 
the opinion that the rule established it1 the case of Commissioners vs. Ranck 
should be observed and the superintendent so appointed should be allowed to retain 
his po;;ition until the expiration of such specific term. 

Very truly yours, 
TrMOTHY S. HoGAN, 

A ttor11ey Gc11eral. 
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7. 

INFIR1IARY SUPERIXTEXDEXT-CO.:-JTRACTS-POWER OF SUI'ERlX
TENDEXT TO COXTRACT IN DiERGENCY-DIPLOY:\IE:\"T OF 
HELP. 

The term superintendent implies the power to control and manage, and there
fore, although section 2522, General Code, provides that the county commissioners 
shall make all contracts and purchases necessary for the count::,t infirmary, nevertheless 
wizen emergencies arise, requiring temporary appointments or purchases for county 
supplies which the commissioners themselves cannot care for, the superintendent may 
be authori:::ed by the county commissioners by general regulations to act. The county 
commissioners are without power, however, to delegate the discreliOIIGry duties 
imposed upon them by section 2522 to make permanent contracts. 

CoLUMBUS, 0Hro, January 7, 1913. 

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Under favor of December 16th you request my opinion as 
follows: 

"Section 2522, G. C., as approved June 8, 1911, provides that the 
county commissioners shall make all contracts and purchases necessary 
for the county infirmary. 

"Section 2523 of the same act provides that the superintendent shall 
perform such duties as the commissioners impose upon him. 

"Question 1. May the county commissioners delegate to the infirmary 
superintendent the authority to employ any necessary help needed at the 
infirmary? If this should be held in the negative, would the commis
sioners have the authority to authorize the superintendent to make 
temporary employment until the next regular meeting of the board? 

"Question 2. In view of the provision in section 2522 that the commis
sioners shall make all purchases necessary for the county infirmary, what 
is the effect or limitation of section 2528 providing for a reserve fund to 
be expended by the superintendent for current supplies and expenses?" 

Sections 2522, 2523 and 2528 of the General Code provide as follows: 

"Section 2522. The board of county commissioners shall make all 
contracts and purchases necessary for the county infirmary and prescribe 
such rules and regulations as it deems proper for its management and good 
government, and to promote sobriety, morality and industry among in
mates. The commissioners shall keep a separate book in which the clerk, 
or if there is no commissioners' clerk, the county auditor, shall keep a 
separate record of their transactions respecting the county infirmary, which 
book shall at all times be open to public inspection. 

"Section 2523. The county commissioners shall appoint a superin
tendent, who shall reside in some apartment of the infirmary or other 
building contiguous thereto, and shall receive such compensation for his 
services as they determine. The superintendent shall perform such duties 
as the commissioners impose upon him, and be governed in all respects 
by their rules and regulations. He shall not be removed by them except 



_\::\Xl'.\L REPORT OF TilE _\TTORXEY GEXER..U,. 

for good and sufficient cause. The commissioners shall not appoint one 
of their number superintendent, nor shall any commissioner be eligible 
to any other office in the infirmary or receive any compensation as 
physician, or otherwise, directly or indirectly, wherein the appointing power 
is nsted in such board. 

"Section 2528. At the request of the superintendent, the county com
missioners shall set apart from the poor fund a reserve fund not to exceed 
at any time two hundred dollars, which upon their order shall be paid 
to the superintendent and expended by him as needed for current supplies 
and expenses. The superintendent shall keep an accurate account of such 
fund, and all expenditures therefrom shall be audited by the board. \Vhen, 
and as often as such amount is entirely disbursed, on the order of the 
commissioners, the county auditor shall pay to the superintendent the 
amount so appropriated." 
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The rule as to the power of an officer to dele;;-ate his powers is set out in 
~Iechem on Public Officers, section 567, as follows: 

·'It is a well settled rule, in the case of private agents, that where the 
execution of the trust requires, upon the part of the agent, the exercise of 
judgment and discretion, its performance cannot, in the absence of express 
or implied authority, be delegated to another." 

Power to contract im·oh·es a discretion, and, in view of the rule that grants 
of power to an officer must he strictly construed against the existence of the 
power, I am constrained to hold that the power of making contracts with reference 
to the infirmary, in view of section 2522, General Code, should be left to the county 
commissioners as far as it is possible to so do, without defeating the intents and 
purposes of the act. 

A statute, however, must be interpreted with a view to the whole act, to the 
effect that its purposes shall not be defeated. \Yhen the present act was enacted, 
providing for the abolition of the infirmary directors, the powers of the super
intendent of the infirmary were extended; and when the duties of the infirmary 
dirt>ctors were transferred to the county commissioners the county commissioners 
were not given duties as extensive as those which formerly rested upon the in
firmary directors. 

The word "superinkndent'' is defined in the Century dictionary as, 

"One who superintends or has the oversight and charge of something, 
with the power of direction. * '-' *" 

The superintendent, therefore, has charge and direction of the infirmary, and, 
as you suggest in your letter, circumstances may arise in connection therewith 
which would require the exercise of powers in the nature of contract, which it 
would be impossible for the coun1 y commissioners to exercise in emergencies; as 
where a firema•1 or engineer, or an employe whose services are indispensable, 
should resign without notice. Inasmuch as it would be impossible, in such cases, 
for the county commissioners to take the necessary action, I am of the opinion 
that the proper person to perform such duties is the superintendent; and, under 
section 2522, the county commissioners may make such regulations as would permit 
the infirmary superintendent to act in such cases. 

The act itself, in section 2525, General Code, recognizes that the superintendent, 
at times, shall be required to purchase certain articles for the infirmary, by pro
viding that he shall require itemized bills for all articles so purchased by him. 
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Also, section 2526, General Code, provides that the superintendent shall sell all 
products of the infirmary farm, not necessary for its use, and section 2528, cited 
by you, provides that the county commissioners shall set apart a certain sum, 
which may be expended by the superintendent for current supplies and expenses. 

All of these duties partake, in a sense, in the nature of a contract and clearly 
show a recognition of the fact that the power of contract cannot be left absolutely 
to the county commissioners. 

Having in mind these principles, in answer to your second question, I am 
of the opinion that the effect of section 2528, General Code, therein referred to by 
you, is to enable the superintendent to make use of the funds allotted by such 
section for the purpose of meeting current needs, which cannot, conveniently, be 
met by the county commissioners. · 

In direct answer to your questions, therefore, I am of the opinion that the 
county commissioners alone can make contracts of permanent employment; but, 
in cases of emergency, wherein it is impossible for the county commissioners to 
act, the superintendent may be authorized by them, through general regulations, 
to act. 

11. 

Very truly yours, 
TIMOTHY S. HoGAX, 

Attorney General. 

PROSECUTING ATTORNEYS-TER:\I OF OFFICE-OFFICER HOLDING 
OVER UNTIL SUCCESSOR ELECTED A~D QUALIFIED, E~TJTLED 
TO PROPORTIONATE COMPENSATION-NEW BOND RECOM
MENDED. 

When by virtue of prosecution, under the corrupt practice act, a prosecuting 
attomey-elect withholds from qualifying, the former incumqent, under sectiott 8 
of the General Code, holds his office until the officer-elect is qualified. Tlze former 
incumbent retains his term to all intents and purposes and is entitled, the ref ore, tn 
the proportio11ate compensation pertinent to the position. 

It is recommended that the officer holding over pro;:ide a new bo11d. 

CoLUMBus, OHIO, January 9, 1913. 

The Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Under favor of December 31st, you requested my opinion as 
follows: 

"A prosecuting attorney was elected X ovember 5, 1912. Subsequent 
to his election investigation was made based upon the corrupt practices 
act made a law in 1911. As a result of the investigation the prosecuting 
attorney-elect was indicted by the grand jury on December 13, 1912. 

"By legal advise the officers empowered to issue the certificate of 
election and commission have refused to grant the prosecuting attorney
elect his proper credentials and it is quite apparent that said prosecuting 
attorney-elect will not be qualified on the 6th of January, 1913, when the 
term of his predecessor expires. 
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"Query. Does the law authorize the present incumbent to hold over 
until the qualification of his successor and can he legally continue to 
draw his salary as prosecuting attorney; or should there be an apopint
ment by the court of common pleas? In case the prosecuting attorney 
holds over, should he again qualify?" 

Section 2909 of the General Code provides as follows: 

"There shall be elected biennially, in each county, a prosecuting at
torney, who shall hold his office for two years, beginning on the first 
:\fonday of January next after his election." 

Section 2911 provides as follows : 

"Before entering upon the discharge of his duties, the prosecuting 
attorney shall give bond to the state in a sum not less than one thousand 
dollars, to be fixed by the court of common pleas or the probate court, 
with sureties to be apprond by either of such courts, conditioned that 
he will faithfully discharge all the duties enjoined upon him by law, and 
pay over, according to law, all moneys by him received in his official 
capacity. Such bond, with the approval of such court of the amount 
thereof and sureties thereon, shall be deposited with the county treasurer." 

Section 8 of the General Code provides as follows: 

"A person holding an office of public trust shall continue therein 
until his Sl!Ccessor is elected or appointed and qualified, unless otherwise 
provided in the constitution or laws." 
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Inasmuch as it is not otherwise provided as to prosecuting attorneys, the 
pro\·isions of section 8, supra, are controlling, and the officer at present holcling 
the office will continue as incumbent until his successor is elected and qaulified. ln 
the present case his successor has been elected, but he had not qualified, and the 
present incumbent will retain his office until the officer elected has qualified. 

The third paragraph of syllabus in the case of State vs. ~ietcalfe, 80 0. S., 
245, provides that when the term of (In officer is extended until a succeosor is 
elected and qualified, the period between the expiration of his original term and 
the election and qualification of his successor is as much a part of the iuwmbent's 
tcnll of office us the fixed statutory period. On page 264 the court says: 

"The potential capacity to hold over on the part of Judge Borrows 
then became an actuality and accomplished fact, the effect of which was 
to extend Judge Burrows' term to all i11tmts aud purposes as completely as 
would have been the case had he originally been elected for such extended 
term, or as it would have been extended had the general assembly, acting 
under the constitutional warrant, made provision by statute for its ex
tension." 

Under this principle, an officer holding over possesses to all intents and pur
poses the rights, powers and authorities of a regular incumbent with a fixed term 
and would therefore be entitled to draw the proportionate salary for the actual 
time of his incumbency. 

As to the necessity for the prosecuting attorney holding over to file a new 
bond, under section 2911 of the General Code above quoted it is provided : 
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''The prosecuting attorney is required to file a bond before entering 
upon the discharge of his duties in the sum of ($1,000.00) one thousand 
dollars co11ditiolled that he will faitlzfully disclwrgc all the duties e11joiued 
upon lzim by law a11d pay over, accordi11g to la-w, all money receh•ed by 
lzim in his official capacity." 

Under this provision it would seem that the bond of one thousand dollars 
required of him covered his entire term of office, and the fact that the term has 
been extended under the circumstances herein presented appears to be contemplated 
by the bond. Inasmuch as the condition of the bond provides for the performanc~ 
of all the duties required by law, and there is no period of time fixed for its 
duration, it would seem that the bond first provided for the prosecuting attorney 
would continue for the time of his extended term. However, the court in the 
case of State ex rei. :=-.ronen vs. Killits, 8 0. C. C., 34, in considering a <1uestio:1 
very similar to the one at hand, used the following language: 

"For myself I have pretty distinct views upon that question. But it 
is a very important question, and one that we have not ourselves been able 
to give our full attention to; and inasmuch as it is a question of doubt, 
and this is a matter that affects the public, the public welfare, and those who 
do business with the courts in the clerk's office, it has seemed to us the 
safer and more prudent course will be for the clerk to give a new bond." 

I would, therefore, suggest that the present· officer pursue the safer and more 
prudent course of filing a new bond. 

13. 

Very truly yours, 
TnroTHY S. HoGAX, 

Attonze:; Ge11cral. 

IXFIR::-.IARY-COXTRACTS \\"ITH PHYSICIAXS IXCLUDE BOTE-I ::-.rED

ICAL SERVICES AXD ::-.IEDICINES. 

Tlze provzszo11s of section 2546, Ge11eral Code, disclose the i11tention that the 
county commissio11ers in their co11tracts with plzysicia11s as therein provided, should 
include both medical relief a11d medici11es llccessarJ' within the jurisdictioll of their 
work. 

CoLL\!lll:S,"OHIO, December 30, 1912. 

Tlze Bw·eau of Inspection a11d Super'i..•ision of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GEXTLEMEX :-Under date of December 17th, you requested my opinion upon 
the following: 

"::O.Iust contracts with infirmary physicians made under section 2546. 
G. C., include medicines, or should separate bills be submitted for med
icines and professional services and separate contracts entered into?" 
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Section 2546, General Code, is as follows: 

"County commissioners may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the 
persons of their respective townships to come under their charge, but no 
contract shall extend beyond one year. Such contract shall be given to the 
lowest competent bidder, the county commissioners reserving the right 
to reject any or all bids. The physicians shall report quarterly to the 
county commissioners on blank> furnished by the commissioners, the names 
of all persons to whom they have furnished medical relief or medicines, 
the number of visits made in attending such persons, the character of 
the disease, and such other information as may be required by the commis
SIOners. The commissioners may discharge any such physician for proper 
cau~e." 
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If the abo\'C statute is to be construed to permit or require county commis
sioners to enter into separate contracts for medical services and for medicines, it 
would be necessary to read the word "and" as "or" as it appears in the statute. 

The rule pertaining to the interchange of the words "and" and "or" is 
stated in Southerland on Statutory Construction, section 397, as follows: 

"l:se of the words 'or' and 'and'-The popular use of 'or' and 'and' 
is so loose and so frequently inaccurate that it has infected statutory 
enactments. \Vhile they are not treated as interchangeable, and should be 
followcll when their accurate reading does not render the sense dubious, 
their strict meaning is more readily departed from than that of other 
words, and one read in place of the other in deference to the meaning 
of the context. ] n People vs. Rice it is said that the words 'and' and 
'or' when used in a statute are convertible as the sense may require. 
The word 'or' in a statute may have the meaning of 'that is to say,' 'to 
\vit,' etc." 

In accordance with this rule.. the words should be read as they appear when 
the statute gives a clear meaning- without interchange. In the above statute, "and" 
may be read as it appears without detriment to clearness of meaning. The statute 
authorizes the county commissioners to enter into a contract with one physician 
to furni,h medical relief and medicines, if it is deemed advisable. It would not 
s~:cm consistent or necessary to require.a separate contract for each purpose, with 
one contractor. 

I am of the opinion that the medicines referred to are such as are directly 
connected with and incidental to the work of furthering medical relief contracted 
for. If the legislature had intended that separate contracts should be entered into 
for each purpose, it would not have compelled a contract to be made for medicines 
with physicians alone; it would have authorized such contract to be made with 
druggists, dealers or other persons able to furnish the same, if it had not been in
tended that the same contract was to include both medicines and medical relief. 

The matter of furnishing medicines is so closely connected with the adminis
tering of medical relief, that it is unquestionable that economy and efficiency are 
cl~arly hest to be conserved by placing both matters in the hands of a single in
dividual. 

I am of the opinion, therefore, that the statute authorizes but one contract 
to be entered into for both medical relief and medicines. 

Very truly your5, 
TnroTHY S. HoGAN, 

Attorney General. 
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20. 

OFFICES CO:\IPATIBLE-DEPUTY CITY AUDITOR AXD OFFICE IX 
STATE ::-.IILITIA. 

Inasmuch as an office in the state militia is 11ot iucompatible with the offi.-e 
of deputy city auditor, an incumbent of the latter office, who is also an officer 111 

the state militia, may draw a salary from the mzmicipality aud from the United 
States goverument, while 011 special duty for the Uuited States for the same 
period, beiug abseut from duty as deputy city auditor for a period of two weeks. 

CoLIJMBt:S, OHIO, January 9, 1913. 

Bureau of Inspection aud Supervision of Public 0 jjices, Department of Auditor u.i 
State, Columbus, Ohio. 

GENTLEMEN :-On December 30, 1912, you requested my opinion as· follows: 

"May a deputy city auditor, who is an officer in the state militia, draw 
a salary from a municipality and from the U. S. government, while on 
special duty for the United States for the same period, being absent from 
deputy city auditor for a period of two weeks?" 

I am of the opinion that an office in the state militia does not bear such a rela
tion to the office of deputy city auditor as to bring them within the rule of in
compatibility. "One is in no sense subordinate to or interfering with the 
other," nor are their "nature and duties such as to render it impossibk from 
conditions of public policy for one incumbent to retain both;" nor does either 
office in any way act as a "check upon the other," and the absence of two weeks 
on military duty is not such a circumstance as would make it "physically impos
sible to perform the duties of both offices." 

The rule is well settled that where two public offices are not incompatible in 
their nature under the rule of common law, and where the holding of both con
temporaneously by one individual is not expressly prohibited they may be occupied 
and their compensation drawn by a single incumbent. 

I am, therefore, of the opinion that a deputy city auditor may draw his salary 
both from the municipality and from the United States government while on 
special duty for the United tSates for the same period, being absent from dutv as 
deputy city auditor for a period of two weeks. . 

Yours very truly, 
TIMOTHY S. HoGA::-<, 

Attoruey General. 
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21. 

FEES OF OFFICER COXDUCTIXG PRISOXER TO WORKHOUSE, PAID 
FRO:\I COUXTY AXD :\IUNICIPAL TREASURY I:\' ACCORDANCE 
WITH LAST STATUTE-REPEAL OF FOR~IER STATUTE BY DI
PLICATIOX. 

Inasmuch as section 12385, General Code, providing that the fees of aa officer 
transporting a prisoner to the workhouse, shall in state cases be poid from the 
county treasury aud in city cases from the municipal treasury, completely covers 
the problem of the payment of such fees, and as this statute was enacted sub
sequent to section 4132, General Code, which provides for the payment of such 
fees from tlze county and township treasurJi, the former statute must be construed 
to repeal the latter. The payment of such fees will be governed exclush·ely by 
section 12385, General Code. 

CoLUMBUS, OHIO, January 6, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEli!E~ :-I beg to acknowledge receipt of your letter of December 14, 
1912, in which you state: 

"Please construe and harmonize, if possible, sections 4132 and 12385 
of the General Code." 

The sections of the General Code referred to m your communication are as 
follows: 

"Section 4132. The officer having the execution of the final sentence 
of a court, magistrate, or mayor, shall cause the convict to be conveyed 
to the workhouse as soon as practicable after the sentence is pronounced, 
and all officers shall be paid the fees therefor allowed by law for similar 
services in other cases. Such fees shall be paid, when the sentence is by 
the court, from the county treasury, and when by the magistrate, from 
the township treasury. 

"Section 12385, Sheriff or other officer, transporting a person to such 
workhouse shall have the following fees therefor: six cents per mile 
for himself, going and returning, and five cents per mile for transporting 
each convict, and five cents per mile going and coming for the services of 
each guard, to be allowed as in penitentiary cases, the number of miles to 
be computed by the usual routes of travel, to be paid in state cases out of 
the general revenue fund of the county on the allowance of the county 
commissioners, and, in cases for the violation of the ordinance of a 
municipality, by such municipality on the order of the council thereof." 

The conflict between these two sections has reference to the source from which 
the payment of the fees allowed to transporting officers is to come. The former 
provides that such fees, when the sentence is by the court, shall be paid from the 
county treasury, and when the sentence is by the magistrate from the township 
treasury. The latter provides that such fees shall be paid in state cases out of the 
general revenue fund of the county on the allowance of the county commissioners, 
and in cases involving the violation of municipal ordinance, by the municipality on 
the order of the council thereof. 
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The legislative history of these statutes discloses that what is now section 
4132 of the General Code was formerly section 2101 of the Revised Statutes (Bates 
1536-3i2), It is first found in volume 66 0. L. at page 196, being section 2i7 and 
has remained substantially in the same form from the date of its enactment to 
the present time. 

Section 12385 was originally enacted in 1883, 80 0. L. 220 and amended in 
1884, 81 0. L. 84. It was carried into the Revised Statutes as section 6801a. 

It is clearly apparent that these statutes are directly in conflict with one another 
in respect to the source of payment of the fees of officers transporting prisoners to 
the workhouse. N" either section was expressly repealed by the legislature and 
therefore both cannot stand. 

On the ~ubject of repeals by implication our supreme court in the recent case 
of Goff et a!. vs. Gates et a!. Com., and Gates et a!. Com. vs Granger to be reported 
in 8i 0. S., held : 

"An act of the legislature that fails to repeal in terms an existing 
statute on the same subject-matter must be held to repeal the former statute 
by implication if the later act is in direct conflict with the former, or if 
the subsequent act revises the whole subject-matter of the former act and is 
evidently intended as a substitute for it." 

Donahue, J., in rendering the opinion of the court says: 

"Repeals by implication are never favored. On the contrary, a court 
will endeavor to make such reasonable construction of the new legis
lation so that effect may be given to both. Thorniley, Auditor vs. State 
ex rei. Dickey, 81 0. S. 108; Eggleston et a!. vs. Harrington, Assignee, 
61 0. s. 39i-404. 

"If, however, a statute is in clear conflict with existing legislation upon 
the same subject-matter, effect must be given to the later act even if the 
result is to repeal by implication the older statute. It is also a well known 
rule of construction that where a statute purports to revise the whole 
subject-matter of a former act and thereby evidences the fact that it 
is intended as a substitute for the former, although it contains no express, 
words to that effect, it operates as a repeal of the former law." 

Section 12385 fully covers the subject of payment of fees to officers transport
ing prisoners to workhouses, and was, in my judgment, intended by the legislature 
as a substitute for section 4132, although the latter was not expressly repealed. 
Inasmuch as section 12385 was passed after section 4132, I am of the opinion that 
the former section repeals the latter by implication. In other words, section 4132 
is ineffective. The source from which the fees of such officers are to come is 
governed by se~tion 12385 rather than by section 4132. In all state cases such 
fees are to be paid from the county treasury and in cases involving the violation 
of a municipal ordinance from the municipal treasury. In no event can the town
ship become liable for the payment thereof. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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22. 

CONTRACTS-BIDS FOR CONTRACTS IN EXCESS OF $500.00 ISSUED 
BY DIRECTOR OF PUBLIC SERVICE WITHOUT AUTHORIZATION 
OF COUNCIL, VOID-REISSUE OF BIDS NECESSARY. 

Whe11 a director of public service advertises for bids for a contract in excess 
of $500.00, without autlwri::ation of council, in accordance ~vith section 4328, 
General Code, such bids are illegal and void. Tlze subsequmt authori::atioa of 
cou11cil for such contracts does not remedy the defect; bids must be reissued. 

CoLUMBL'S, OHIO, December 16, 1912. 

Bureau of Inspection a11d Superuision of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-Your favor of November 22, 1912, is received in which you 
inquire: 

"A director of public service advertised for bids for water meters 
involving an expenditure of over $500.00 without first obtaining the 
authority of council to contract in such sum. The bids submitted as the re
sult of such advertisement were opened on November 7th. Thereupon, the 
city auditor notified the director that he could not enter into contract for 
the reason that no authority had been granted by council. On November 
11, 1912, the council passed a resolution authorizing and directing the 
director of public service to enter into a contract, a copy of which resolution 
is enclosed. 

"Query. May the director of public service, acting upon the bids 
submitted on November 7th, make award to the lowest and best bidder 
and enter into a contract which would be a valid and legal obligation, 
or would said director be required to readvertise and make award on 
bids subsequently submitted in order to make such contract legal." 

This question involves the construction of section 4328, General Code, which 
reads: 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. \Vhen an 
expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall 
first be authorized and directed by ordinance of council. \Vhen so 
authorized and directed, the director of public service shall make a written 
contract with the lowest and best bidder after advertisement for not less 
than two nor more than four consecutive weeks in a newspaper of 
general circulation within the city." 

This section requires that the expenditure in question "shall first be author
ized and directed by ordinance of council," and that "when so authorized and 
directed" the director of public service may enter into a contract after advertisement. 

The first step to be taken is to secure the authorization of council to make 
the expenditure. If the council so authorizes the expenditure the director may 
enter into the contract after advertising for bids. 
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If the council fails to authorize the expenditure at all the advertisement for 
bids, if made before council has acted, would be a useless expense. 

The director of public service should first secure the authorization of council 
and thereafter he may proceed to advertise for bids. 

It is my opinion that council must first authorize the expenditure and that the ad
vertisement for bids must be made thereafter. 

It will be necessary, therefore, in the case in question to readvertise for bids. 
The contract cannot be let upon the bids which were received before council 
authorized the expenditure. 

25. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

PUBLICATIONS-COUNCIL MAY BY ORDINANCE PROVIDE FOR PUB
LICATION OF SEMI-ANNUAL APPROPRIATION ORDINANCES. 

Under the decisions of Ohio, when council is authorized to publish in a 
specified manner, the power of council to make further publication is not re
stricted. There is no express provision for the publication of a semi-annual 
appropriation ordinance. 

Under section 4229, General Code, however, the right of council to require its 
ordinances to be published is recognized and the construction is, therefore, justified 
that it was the legislative intmt to permit council, by ordi~~ance, to provide for the 
publication of any ordina11ce which it may in its discretion desire to publish. 

Newspapers may, therefore, be paid for publication of semi-annual appropria
tion ordinances, when tlze ordinance expressly states that the clerk of council shall 
make publication thereof and the publication is made in accordance with section 
4229, General Code. 

CoLUMBus, OHIO, December 7, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of October 7th wherein you m
quire as follows: 

"\Ve respectfully request your written opinton as to the payments 
made to newspapers for publication of the semi-annual appropriation ordi
nances, provided that the ordinance expressly states that the clerk of 
council shall make publication of said ordinance." 

Section 4227, General Code, provides that ordinances of a general nature, or 
providing for improvements shall be published before going into operation and 
that no ordinance shall take effect until the expiration of ten days after first 
publication of such notice. 

Section 4228, General Code, provides: 

"Ordinances and resolutions requiring publication shall be published 
in two newspapers of opposite politics, published and of general circula
tion in such municipality, if such there be, and shall be published in a 
newspaper printed in the German language if there is in such municipality 
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such a paper having a bona fide paid circulation within such municipality 
of not less than one thousand copies. Proof of such circulation shall be 
made by the affidavit of the proprietor or editor of such paper, and shall 
be filed with the clerk of the council." 

Section 4229, General Code, provides : 

"Except as otherwise provided in this title, in all municipal corporations 
the statements, ordinances, resolutions, orders, proclamations, nottces and 
reports required by this title, or the ordinances of a municipality to be 
published, shall be published in two newspapers of opposite politics of 
general circulation therein, if there are such in the municipality, and for 
the following times: The statement of receipt of disbursements required 
shall be published once; the ordinances and resolutions once a week for 
two weeks consecutive weeks ; proclamations of elections once a week for 
two consecutive weeks; notices of contracts and of sale of bonds once a 
week for four consecutive weeks; all other matters shall be published 
once." 
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Under section 4227, General Code, the only ordinances that require publica
tion are those of a general nature or providing for improvement. It has been 
held by this department, following the decision of State ex rei. Transcript Print
ing Co. vs. City of Wellston, decided by the circuit court of Jackson county, Ohio, 
that a semi-annual appropriation ordinance did not require publication as it was 
not an ordinance of a general nature or providing for an improvement. Therefore, 
as far as section 4227, General Code, is concerned there is no requirement upon a 
village council to publish such an ordinance, and there being no requirement of law 
in that regard there would be no power in council to publish such an ordinance 
under said section. 

In \Vasem vs. Cincinnati, 2 Cincinnati superior court reports page 84, decided 
in 1871, it was held: 

"Section 100 of the Municipal Code, which requires the publication of 
ordinances in some newspaper of general circulation, does not preclude 
the publication of ordinances by other means, in the discretion of the 
city council, and the court will not by injunction restrain that discretion, 
even though the ordinances should be published in newspapers which 
have not a general circulation in the city; provided, they are also published 
in some newspaper which has such general circulation." 

Storer, J., on page 86 says : 

"Does, then, the language of s~ction 100 of the Municipal Code ex
pressly or impliedly limit the power of the city council in that particular? 
It requires that the ordinance shall be published in some newspaper of 
general circulation in the corporation. But it does not expressly, nor 
impliedly, say that that is all the publication that shall be permitted or 
procured. Nor is there any such limitation of power expressed or im
plied in section 562 of the Municipal Code. That section requires the 
publication of the notice of all improvements to be contracted for in some 
newspaper of general circulation, and in two if there are so many in the 
corporation. There is no language of restriction in either section. The 
council has as much power to publish it as it would have had under the 

7-A. G. 
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general powers m section 8, if there had been no provisions like that in 
section 100. It may give such additional publicity to an ordinance as it 
may deem expedient, and it may employ other means than newspapers in 
general circulation, if in its discretion such other means are deemed 
useful. It may publish in a newspaper which is printed in the German 
language; but the publication must be made in at least one paper of general 
circulation in the corporation." 

In the case of Cincinnati et al. vs. Davis et al. 58 0. S. 225, decided in 1898, 
Minshall, J., in delivering the opinion of the court says on page 237: 

"As to the claim that the advertising, amounting to $300.00, was ex
cessive: vVe do not understand that it is claimed, that the amount paid any 
particular paper was excessive-the claim is that the advertising in each 
particular instance was in more newspapers than required by law. The 
statute does not limit the number of papers in which the advertising shall 
be made. It simply is that, in each instance, the advertisement shall he in 
'some newspaper.' But this is not saying that it shall be in no more than 
one. The board seems to be given a discretion in this matter ; and when 
there is nothing to show an abuse of its discretion, exception cannot be 
taken to the amount paid for advertising the various steps in the pro
ceeding as required by law." 

It would appear from the two cases foregoing cited that it is the opinion of 
the courts that where authority is given for publication a municipal council may 
cause additional publication to be made of the particular o~dinance as in their dis
cretion they deem advisable. This rule, however, does not seem to be borne out 
in the case of county officers as is shown by the case of The Vindicator Printing 
Co., vs State 68 0. S. 362, the first syllabus of which is as follows: 

"Where the number of publications of a sheriff's election proclamation 
or other public notice, is fixed by statute, there is no authority in the board 
of county commissioners, or other county officer, to contract for publica
tions in excess of the number directed by statute. The board is also 
without authority to allow a claim for such excessive publications, and the 
allowance of such claim does not bind the county. Nor is authority to ad
judicate and allow such claim given by the fact that with the charge for 
unauthorized publications there is, on the same paper, a charge for a pub
lication which is authorized by statute." 

I believe that the rule as expressed in 68 0. S. above referred to is the better 
rule in this: That wherever it is definitely provided by law for publication a 
municipality or other public body is not a_,uthorized to go beyond the express pro
visions of the statute. 

In the case in question there is no provision whatever for the publication of 
the ordinance for the reason that it is not one of a general nature or providing 
for an improvement, and even though the cases of Wasem vs. Cincinnati supra, 
and Cincinnati vs Davis supra were considered as stating the proper rule of law, 
yet in each of those cases the municipali.ty was authorized to publish a particular 
ordinance or notice. 

Section 4229, General Code, however, provides in part as follows: 

"Except as otherwise provided in this title, in all municipal corpora-
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tions, the * ~' •' ordinances * * * required by this title, or the ordi11ances of 
a mzmicipality to be published, shall be published in two newspapers of 
opposite politics of general circulation therein, if there are such in the 
municipality, and for the following times; * * * ordinances and resolu
tions once a week for two consecutive weeks * * *." 
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As it is not otherwise provided in the title in which section 4229, G. C., is 
found that ordinance other than those of a general nature or providing for improve
ments shall be published, and as it is provided in said section 4229 that ordinances 
required by the ordi11a11ces of a municipality to be published shall be published in a 
specific manner, and as the ordinance in question in itself provides that it should be 
published, I am of the opinion that the legislature intended to leave it discretionary 
with the council of the municipality to decide what ordinance other than those of a 
general nature or providjng for an improvement should be published. 

I am, therefore, of the opinion that it is proper to pay newspapers for publica
tion of semi-annual appropriation ordinances providing the ordinance expressly 
states that the clerk of council shall make publication thereof and the publication 
is made in accordance with section 4229, General Code. 

31. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

MU~ICIPAL CORPORATIONS MAY NOT EXPEND MONEY FOR PUR
POSE OF MUNICIPAL BUDGET EXHIBITION. 

A municipal corporation does not possess the power to e.t"pend moneys for the 
pz~rpose of conducting a mzmicipal budget exhibition; furthermore, even though 
sztch power exists, where a11 amount for such purpose had not been set forth in 
the ammal budget a11d had therefore not been included by the budget commission, 
it could not be allowed by virtue of the Smith one per cent. law. 

COLUMBUS, OHIO, December 13, 1912. 

Bureau of Inspection a11d Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I have your letter of October 28, 1912, in which you inquire as 
follows: 

"The city of Cincinnati has recently held a municipal budget exhibi
tion, the principal object of which was to show the citizens how their 
money is being expended and how the various departments are operated. 
This was a new undertaking not contemplated by council when the appro
priation ordinance was drawn, and no provision therein was made for such 
expenses. It was operated mainly by the bureau of municipal research and 
the bulk of the expenses was paid from private funds, but the city 
auditor is now receiving vouchers from various departments to cover ex
penses undergone in preparing this exhibit and the city desires to know 
if said expenses are a legal charge against the city funds. \Ve are informed 
that no provision for such expenses was made in the annual budget for 
the municipal expenses of 1912. 
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"Should the city auditor honor such vouchers and draw his warrant 
on the city treasurer?" 

In answer thereto permit me to say that there are two reasons to my mind which 
preclude the payment out of city funds for expenses in connection with the 
municipal budget exhibition. They are, 

"1. This exhibit does not come within the provision of any of the 
legislative grants of power to municipalities, and, 

"2. The act of May 31, 1911, (Smith one per cent. law) provides: 
"'But no appropriation shall be made for any purpose not set forth 

in the annual budget nor for a greater amount for such purpose than 
the total amount fixed by the budget commission exclusive of receipts and 
balances.'" 

It necessarily follows that if appropriations are to be limited as stated, the 
payments cannot be made to satisfy a claim not provided for in the budget. 

32. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CONSTITUTIONAL AMENDMENT- EIGHT-HOUR LAW NOT SELF
EXECUTING-ABSENCE OF PENALTY. 

Inasmuch as proposal 13 of the constitutional amendment, providing that eight 
hours will constitute a day's work in public affairs, does not provide any penalty 
for violation thereof, it is to be presumed that is left to the legislature to determine 
whether or not such law shall apply to municipal corporations ·in their govemmental, 
as well as private capacity, and also to provide for its proper enforcement. 

Until, therefore, the legislature has made .such provision, it cannot be considered 
illegal for a city to employ an engineer in the operation of the municipal water
works or electirc light plant for more than eight hours in any one day. 

CoLUMBus, OHIO, December 13, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-In your letter of October 17, 1912, you ask: 

"We respectfully request your written opinion upon the following 
question, construing the amendment to article 2, section 37 of the con
stitution: Is it a violation of the provisions of said constitutional amend
ment for a city to employ engineers in the operation of a municipal 
waterworks or electric light plant for more than eight hours in any on~ 
day? If so, what is the penalty?" 

Proposal 13, as adopted September 3, 1912, reads as follows: 

"Section 37. Except in cases of extraordinary emergency, not to exceed· 
eight hours shall constitute a day's work, and not to exceed forty-eight 
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hours a week's work, for workmen engaged on any public work carried 
on or aided by the state, or any political sub-division thereof, whether 
done by contract, or otherwise." 
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The only question is whether the expression "any public work carried on" is 
to be limited to construction work such as public buildings, pikes and the like or 
shall be held to include operatives of utilities when owned and operated by the 
state or a municipality. 

Inasmuch as section 37 does not enforce itself automatically, so to speak, I 
feel that until the legislature takes action, which it will doubtless do at its coming 
session, a specific answer to your inquiry cannot be made as the legislature may or 
may not include the employes you mention in its action. 

However, no penalty can attach until one is prescribed by the legislature, and 
it must be remembered that this section does not go into effect until January 1, 1913. 

50. 

Yours very truly, 
TIMOTHY s. HOGA~, 

Attonzey General. 

COU~TY C0:\1:\IISSIONERS-CLERK SHALL KEEP BUT ONE RECORD 
OF OFFICIAL ACTS EXCEPT WITH REFERENCE TO Il\JFIRMARY 
AFFAIRS. 

Section 2406, General Code, providing that the clerk of the coullt}' colmllis
sioners shall keep a full and complete record of the proceediugs of the board, 
provides but one book for that purpose. In vie·w of the language of this statute, 
therefore, and of the further fact that the keeping of separate records of separate 
departments of work would require either a duplication of records in two books or 
would 1·esult in a part of the proceedings of each particular session beiug found 
in separate books, the clerk cannot be required, in contemplation of this statute, 
to maintain records in regard to county ditches and turnpikes. 

With respect to infirmary affairs, however, section 2522, General Code, expressly 
requires the county commissioners to keep separate books in which the clerk shall 
keep a separate record of the transactious respecting the county ilzfirmar:t,•. 

Coi.uMBUS, OHio, January 16, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your favor of November 22, 1912, is received in which you in
quire: 

"May the. clerk of the board of county commissioners legally record the 
official acts of said board in regard to county ditches, turnpikes and in
firmary affairs in a record book separate from the record giving the action 
of said board upon the allowance of bills and other general duties deYolving 
upon them?" 

Section 2406, General Code, provides : 

"The clerk shall keep a full record of the proceedings of the board, 
and a general index thereof, in a suitable book provided for that purpose, 
entering each motion with the name of the person making it on the record. 
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He shall call and record the yeas and nays on each motion which involves 
the levying of taxes or the appropriation or payment of money. He shall 
state fully and clearly in the record any question relating to the power and 
duties of the board which is raised for its consideration by any person 
having an interest therein, together with the decision thereon, and shall 
call and record the yeas and nays by which the decision was made. \Vhen 
requ!'!sted by a party interested in the proceedings or by his counsel, he 
shall record any legal proposition decided by the board, the decision thereon 
and the votes by which the decision was reached. If either party, in person 
or by counsel, except to such decision, the clerk shall record the exceptions 
with the record of the decision." 

It will be observed that in this .section the word "book" is used in the singular. 
There is a special provision of statute in reference to the recording of the acts 

of the commissioners in reference to infirmary matters. 

Section 2522, General Code, provides : 

"The board of county commissioners shall make all contracts and 
purchases necessary for the county infirmary and prescribe such rules and 
regulations as it deems proper for its management and good government, 
and to promote sobriety, morality and industry among inmates. The 
commissioners shall keep a separate book in which the clerk, or if there is 
no commissioners' clerk, the county auditor, shall keep a separate record 
of their transactions respecting the county infirmary, which book shall at 
all times be open to public inspection." 

By virtue of this section the county commissioners are not only authorized, 
but they are required to keep a separate book in which to record their transactions 
respecting the county infirmary. This section was placed in its present form by the 
act of 102 Ohio Laws 433, which act abolished the position of infirmary director 
and placed the infirmary in charge of the county commissioners. 

Section 2407, General Code, provides : 

"Immediately upon the opening of each day's session of the board, the 
records of the proceedings of the session of the previous day shall be 
read by the clerk, and, if correct, approved and signed by the commis
sioners. \"/hen the board is not in session, the record book shall be kept in 
the auditor's office, and open at all proper times to public inspection. It 
shall be duly certified by the president and clerk, and shall be receivefl as 
evidence in every court in the state." 

By virtue of this section the first order of business is the reading and approval 
of the record of the proceedings of the session of the previous day. The clerk of 
the county commissioners is required to keep a full and complete record of the 
proceedings of the board. 

Section 2401, General Code, provides: 

"There shall be four regular sessions of the board of county commis
sioners each year, at the office of the commissioners at the county seat, com
mencing, respectively, on the first Monday of March, June, September and 
December. At each meeting the board shall transact such business as 
required by law," 
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Section 2402, General Code, provides : 

"Special sessiQns of the board may be held as often as the commts
sioners deem it necessary. At a regular or special session, the board may 
make any necessary order or contract in relation to the building, furnish
ing, repairing or insuring the public buildings or bridges, the employ
ment of janitors, the improvement or inclosure of public grounds, the 
maintenance or support of idiots or lunatics, the expenditure of any fund, 
or provide for the reconstruction or repair of any bridge destroyed by 
fire, flood or otherwise, and do any other official act not, by law, restricted 
to a particular regular session." 
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By these sections it appears that the commissioners, 
session, may transact the general business of the board. 
act upon county ditches, turnpikes, or upon other matters. 

at a regular or special 
At any session it may 

There is no statutory provision requiring separate books for the record of the 
commissioners, other than that pertaining to the county infirmary. 

If separate books were kept for the recording of the proceedings of the county 
commissioners as to particular matters, you would be confronted with one or the 
other of two situations: 

First. A part of the proceedings of a particular session would be found in one 
book and another part thereof in some other book, or 

Second. In order to obviate this difficulty and at the same time to have the pro
ceedings pertaining to a particular matter in its proper book, it would be necessary 
to make a complete record of the proceedings of a particular session in two or 
more books. This would mean a duplication of record. 

If it were desired to keep separate books, it would be necessary to limit the 
business of a particular session to matters which could all be properly recorded in 
a particular book. This separation of business would be hard to carry out in 
practice. The county infirmary is a separate institution which has but recently 
come under the control of the county commissioners, and they can easily separate 
the business of the infirmary from their other duties. 

The statutes contemplate that a full and complete record of the proceedings 
of each session of the commissioners shall be made. lt does not contemplate that 
a record of part shall be kept in one book and another part in another, except as 
to the county infirmary. 

The record should show the business as transacted and should be complete. 
It is my opinion that a record of the proceedings of a particular session of the 

board of county commissioners should be made consecutively and that the records 
of the sessions should follow each other in order of date. In this way a con
tinuous record of the proceedings will be obtained and it is this kind of record 
that the statute contemplates. 

It is my conclusion, therefore, that the county commissioners are not authorized 
to provide separate books in which to have their proceedings on particular matters 
recorded, except as to their transactions in reference to the county infirmary, 
for which they are required by statute to keep a separate record. 

Respectfully, 
TIMOTHY S. HoG.\X, 

Attorue:y General. 
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52. 

BUREAU-FI!'\DlNG AGAINST COUNTY AUDITOR AND OTHER OF
FICERS FOR PAYMENT OF CLERK HIRE IN EXCESS. OF AMOUNT 
ALLOWED BY COUXTY CO~iMISSIONERS. 

It is the official duty of the county auditor to know the manner of drawi11g, 
and the statutory restrictions relating to vouchers for payment of county expenses. 
Furthermore, in the case of the allowance of clerk hire in the office of CO!IIlty of
ficers, the auditor has notice of the proceedings of the commissioners wizen he 
serves as their clerk, under the provisions of section 2566, General Code; if he does 
twt serve as their clerk, he has notice of their proceedings by virtue of section 2407, 
General Code, which provides that the 1·ecord book of the county commissioners' 
work shall be kept in the auditor's office. The county auditor, therefore, is charged 
with actual or co1zstructive notice of the allowance made by the county commis
sioners, for clerk hire in excess of which no payment ca11 be made, by 'Ziirtue of 
sections 2980 and 2981, Ge11eral Code. 

Tf/hen a county auditor, therefore, allows a voucher for the payment of cle1·k 
hire, i11 e.wess of the cowity commissioners' allowance, he is liable for such payment. 

By virtue of section 2981, General Code, the various officers are required to 
limit the salaries of their clerks to the aggregate amount allowed by the commis
sioners. If such officer, therefore, cmplo}•s help and certifies to the county auditor, 
compensation in excess of the aggregate amount allowed his office by the com
missioners, he ·violates his official duty and is liable to the county for such excess 
payment. The county treasurer is not given any official or formal notice of the 
action of the county commissioners in fixing such an allowance, nor has he ill his 
possession an:,• records of such proceedi1zgs. He is not, therefore, liable for over
paying tlze amzual allowance made by the county commissioners for such clerk hire. 

Under section 2980-1, General Code, however, the aggregate sum, fixed by the 
county commissioners to be expended in any one year for compmsation of any 
assistants of any employes shall not exceed a certain percentage of the fees, costs 
and allowances, etc. When in making their allowances, therefore, the county com
missioners violate this statute, they and all other county officers are charged with 
knowledge of this limitation and are liable for payment made in contravention 
thereto, the county treasurer as well as the others. 

Deputies and clerks are not required to take notice of these statutory limita
tions and tlzey have the right to presume that the officers will perform their duties 
as prescribed by statute. They are not liable, therefore, for excess amounts paid 
to them wlze11 they lza<!e received money in good faith for services performed. 

CoLUMBUS, OHIO, December 10, 1912. 

Bureau of I11spection and Supervision of Public Offices, Columbus, Ol!io. 

GEXTLDIEX :-Under date of August 28, 1912, you inquire: 

"vVhat should be the finding of this department wherein amount 
allowed by the county commissioners for clerk hire in the office of county 
officers under the salary law, is exceeded, the excess being paid out of the 
fee fund of the respective officers upon the signing of a receipt by the 
clerk receiving the excess compensation, such compensation being paid at 
the rate fixed by the county officer, and certified to the county auditor." 

You further call attention to the opinion of May 10, 1911, in which it was 
held that the county treasurer was liable for overpaying the allowance made by 
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the county commissioners for the compensation of the deputies and clerks in the 
various county offices subject to the salary law, and ask for a reconsideration of 
such finding. 

Your inquiry involves the financial liability of various officials, to wit, the 
county auditor, the county treasurer, the officer who employed the deputy or clerk 
to whom the excess amount was paid, and also the liability of such deputy or clerk. 

In fixing the liability of the various officers the provisions of the county salary 
law must be considered. 

Section 2980, General Code, provides : 

"On the twentieth of each November such officer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
clerks and other employes, except court constables, of their respective 
offices, showing in detail the requirements of their offices for the year 
beginning January 1st next thereafter with the sworn statement of the 
amount expended by them for such assistants for the preceding year. Not 
later than five days after the filing of such statement, the county commis
sioners shall fix an aggregate sum to be expended for such period for the 
compensation of such deputies, assistants, bookkeepers, clerks or other 
employes of such officer, except constables, which sum shall be reasonable 
and proper, and shall enter such finding upon their journal." 

This section requires the commissioners to enter their allowance upon their 
journal. It does not require that notice shall be given to the county auditor or 
to the county treasurer of the amount of such allowance. I find on statutory re
quirement that either the county auditor or the county treasurer shall be officially 
or formally notified of the action of the county commissioners. 

Section 2981, General Code, provides: 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their tespective offices, fix their 
compensation and discharge them, and shall file with the county auditor 
certificates of such action. Such compensation shall not exceed in the 
aggregate for each office the amount fixed by the commissioners for such 
office. \Vhen so fixed, the compensation of each duly appointed or 
employed deputy, assistant, bookkeeper, clerk and other employe shall be 
paid monthly from the county treasury." 

By virtue of this section the various officers are authorized to employ the 
necessary deputies, clerks and other help in their offices and to fix their com
pensation. They are required to certify such action to the county auditor, and 
when the compensation is so fixed and certified the county auditor is authorized 
to draw a warrant monthly for such compensation upon receiving a receipt such 
as is provided in section 2988, infra, General Code. 

Section 2983, General Code, provides : 

"On the first business day of April, July, October and January, and 
at the end of his term of office, each such officer shall pay into the county 
treasury on the warrant of the county auditor, all fees, costs, penalties, per-
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centages, allowances and perquisites of whatever kind collected by his 
office during the preceding quarter or part thereof for official services, 
which money shall be kept in separate funds and credited to the office from 
which received; and he shall also at the end of each calendar year, make 
and file a sworn statement with the county commissioners of all fees, 
costs, penalties, percentages, allowances and perquisites of whatever kind 
which has been due his office and unpaid for more than one year prior to 
the date such statement is required to be made. 

By virtue of this section both the county auditor and the county treasurer 
have official notice of the amount of fees collected by each office, and such fees 
are required to be kept in separate funds and credited to the office from which 
received. 

Section 2987, General Code, provides: 

"The deputies, assistants, clerks, bookkeepers and other employes of 
such offices shall be paid upon the warrant of the county auditor, from the 
fees, costs, percentages, penalties, allowances, or other perquisites or 
sums of whatever kind collected and paid into the county treasury and 
credited by the treasurer to the fee fund of such offices." 

Section 2460, General Code, provides : 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
aitditor, except in those cases in which the amount due is fixed by law, 
or· is authorized to be fixed by some other person or tribunal, in which 
case it shall be paid upon the warrant of the county auditor, upon the pro
per certificate of. the person or tribunal allowing the claim. ?\ o public 
money shall be disbursed by the county con1missioners, or any of them, 
but shall be disbursed by the county treasurer, upon the warrant of the 
county auditor, specifying the name of the party entitled thereto. on 
what account, and upon whose allowance, if not fixed by law." 

By virtue of this section each voucher drawn by the county auditor must show 
the account or fund from which it is to be paid, and upon whose allowance the 
payment is made, if the same is not fixed by law. This applies to all payments 
made for compensation of deputies and clerks in the various offices. It is the 
official duty of the county auditor to know the manner in which vouchers for such 
compensation should be drawn. 

In the case of paying salaries to the deputies, clerks and other employes in 
county offices urider the salary law, the auditor is required to act in accordance 
with the provisions of the statutes. Specific duties are placed upon him and he 
is presumed to know those duties and the manner in which they are to be per
formed. It is made his official duty to pay such deputies and clerks upon the 
fixing of their compensation by the county officer in charge and upon the proper 
certificate having been filed with him. 

By virtue of section 2981, General Code, the various officers are required to 
limit the salaries of their deputies, clerks and other employes in their offices to 
the aggregate amount allowed by the commissioners. Each officer in fixing the compen
sation of his deputies, clerks and employes must take notice of the amount allowed such 
officer by the county comnusswners. If he employs help and certifies to the 
county auditor compensation in excess of the aggregate amount allowed his office 
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by the commissioners he violates an official duty and is liable to the county for any 
excess payment made by reason of such illegal act. 

In many counties the county auditor is clerk to the board of county commis
sioners. Where he is such clerk he has actual knowledge of the proceedings of 
the commissioners. 

Section 2566, General Code, provides: 

"By virtue of his office, the county auditor shall be the secretary of 
the county commissioners, except as otherwise provided by law. When 
so requested, he shall aid them in the performance of their duties. He 
shall keep an accurate record of their proceedingsk and carefully preserve 
all documents, books, records, maps and papers required to be deposited 
and kept in his office." 

Section 2409, General Code, provides : 

"If such board finds it necessary for the clerk to devote his entire 
time to the discharge of the duties of such position, it may appoint a 
clerk in place of the county auditor and such necessary assistants to such 
clerk as the board deems necessary. Such clerk shall perform the duties 
required by law and by the board." 

In many instances the county auditor is not the clerk of the county commis
sioners. 

Section 2407, General Code, provides : 

"Immediately upon the opening of each day's session of the board, 
the records of the proceedings of the session of the previous day shall 
be read by the clerk, and, if correct, approved and signed by the commis
sioners. When the board is not in session, the record book shall be kept 
in the auditor's office, and open at all proper times to public inspection. 
It shall be duly certified by the president and clerk, and shall be received 
as evidence in every court in the state." 

By virtue of this section the record of the proceedings of the county commis
sioners is left in charge of the county auditor, when the board is not in session. 
So, even though the county auditor is not the clerk of the commissioners, the 
means of informing himself of the action of the commissioners is in his office 
and under his care. The statute fixes the time when commissioners shall make 
the annual allowance for clerk hire. This is fixed by statute and all officers are 
presumed to know the provisions of the statutes. 

The county auditor, therefore, has notice, either actual or constructive, of the 
action of the commissioners in making the annual allowance for clerk and deputy 
hire. Furthermore the several officers certify to the auditor the compensation of 
their help and the appointment thereof. All the facts necessary to inform himself 

· as to the limitations placed upon the amount to be paid for such compensation 
are in his possession. He is bound to take notice of the statutory provisions as 
to the limit of the amount to be paid for each office and of the amount fixed by 
the commissioners. 

The county auditor, therefore, would be liable for any payment made upon a 
voucher drawn by him in excess of the amount allowed by the county commis-
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sioners for deputy and clerk hire in a county office which comes within the pro
visions of the county salary law. 

It has been seen that it is not required that the county treasurer shall be given 
any official or formal notice of the action of the county commissioners in fixing 
the allowance for clerk hire in the various offices. Neither has he possession of 
the records of the county commissioners so that he may inform himself of such 
allowance. 

The county treasurer is required to keep a separate account of the fee fund 
of each office. The compensation of the deputies and clerks of an office is paid 
from the fee fund of such office. 

The county auditor is required to certify all moneys, except that collected on 
the tax duplicate, into the county treasury. He is also required to keep accurate 
accounts of all funds, showing the amount paid in and the amount paid out. 

Section 2567, General Code, provides: 

"Except moneys collected on the tax duplicate the auditor shall 
certify all moneys into the county treasury, specifying by whom to be 
paid and what fund to be credited, charge the treasurer therewith and 
preserve a duplicate of the certificate in his office. Costs collected in 
penitentiary cases which have been paid by the state or to be so paid, shall 
be certified into the treasury as belonging to the state." . 

Section 2568, General Code, provides : 

"The county auditor shall keep an accurate account current with the 
treasurer of the county, showing all moneys paid into the treasury, the 
amount thereof, the time when, by whom, from what source and to what 
fund paid, and of all moneys paid out, showing the amount thereof, the 
time when, to whom, for what purpose and from what fund paid. Upon 
the receipt of the daily statement of the county treasury required by law, 
the auditor shall enter on his account current as a charge to the treasurer 
the amount of tax collected as shown by such statement, in the following 
manner: Collections of liquor taxes, to be credited to the 'undivided 
liquor tax fund,' collections of cigarette tax, to be credited to 'the cigarette 
tax fund,' collections of inheritance tax to be credited to the 'undivided 
inheritance tax fund ;' and collections of other taxes and assessments 
o"f whatever kind to be credited to the 'uncliviclecl general tax fund.'" 

Section 2569, General Code, provides: 

"On the first business day of each month, the county auditor shall 
prepare in duplicate a statement of the finances of the county for the 
preceding month, showing the amount of money received to the credit 
of each fund and account, the amount disbursed from each, the balance 
remaining to the credit of each, and the balance of money in the treasury 
and depository. After careful comparison with the treasurer's balances, 
he shall submit such statement to the commissioners, who shall place it on 
file and forthwith post one copy thereof in the auditor's office, to remain 
so posted for at least thirty days for the inspection of the public." 

Section 2640, General Code, prescribes the duty of the county treasurer as to 
the accounts to be kept by him. Said section reads : 
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"The county treasurer shall keep an accurate account of all moneys 
by him received, showing the amount, the time, from whom and from 
what source received, an.d of all disbursements by him made, showing 
the amount thereof, the time, to whom and for what purpose paid. He 
shall so arrange his accounts that the amount received and paid on ac
count of each separate and distinct fund, shall be exhibited in a separate 
and distinct account." 
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Section 2674, General Code, provides the manner of paying money from the 
county treasury as follows: 

"No money shall be paid from the county treasury, or transferred to 
any person for disbursement, except on the warrant of the county auditor, 
but money paid over by the county treasurer to the state treasurer shall 
be on the warrant of the auditor of state." 

Section 2675, General Code, provides : 

"\Vhen a warrant drawn on him as treasurer by the auditor of the 
county is presented for payment, if there is money in the treasury or 
depository to the credit of the fund on which it is drawn, and the 
warrant is endorsed by the payee thereof, the county treasurer shall redeem 
it by payment of cash or by check on the depository, and shall stamp 
on the face of such warrant, 'Redeemed,' and the date of redemption." 

\Vhile the county treasurer is required to keep a separate and distinct account of 
each distinct fund, yet he is not required to keep such accounts and funds in such detail 
as is required of the county auditor. He has not the same notice as the county 
auditor as to the allowance made by the county commissioners for compensa
tion of deputies and clerks. Neither has he official notice of the compensation 
fixed for each deputy, clerk or other employe, or of their appointment. 

For these reasons the county treasurer is not liable for overpaying the annual 
allowance made by the county commissioners for the clerk hire of a county office, 
where such payment is made in good faith upon a voucher of the county auditor. 

In fixing the liability of the various officers another statute must be con
sidered. 

Section 2980-1, General Code, provides in part: 

"The aggregate sum so fixed by the county commissioners to be ex
pended in any year for the compensation of such deputies, assistants, 
bookkeepers, clerks or other employes, except court constables, shall not 
exceed for any county auditor's office, county treasurer's office, probate 
judge's office, county recorder's office, sheriff's office, or office of the 
clerk of courts, an aggregate amount to be ascertained by computing 
thirty per cent. on the first two thousand dollars or fractional part thereof, 
forty per cent. on the next eight thousand dollars or fractional part thereof 
and eighty-five per cent. on all over ten thousand dollars, of the fees, 
costs, percentages, penalties, allowances and other perquisites collected 
for the use of the county in any such office for official services during the 
year ending September thirtieth next preceding the time of fixing such 
aggregate sum; * * *" 
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This section pre·scribes certain percentage limitations upon the amount that 
may be allowed by the county commissioners for the compensation of deputies, 
clerks or other employes in the several county offices. This is a statutory limita
tion of which all county officials are presumed to know and of which they must 
take notice. In this respect this limitation is different from the order made by 
the county commissioners for the annual allowance. 

The county commissioners in making the annual allowance' must take notice of 
this percentage limitation and they will be liable for any loss to the county by 
reason of their making an allowance in excess of such percentage limitation. 

The various officers who employ the deputies and clerks and fix their com
pensation must also take notice of this statutory limitation and they will be 
liable for any payment made to employes of their office, who have been appointed and 
certified to by them, in excess of such limitation. The county auditor is also re
quired to take notice of such limitation and will be liable for payments made in 
excess thereof, if he draws a voucher therefor. 

The county treasurer has at his command in his· office records the amount of 
the fees collected for and by each office and he also is required to know the statutory 
limitations and will be liable for payments made by him in excess of such limita
tion. 

There is a further question of the liability of the clerk or deputy who receives 
the excess payment. 

The deputies and clerks are not required to take notice that their compensa
tion is certified to the auditor, or to the amount of the allowance, or that such 
allowance has been exceeded. This is the duty of the respective elective officers. 
The deputies and clerks would have a right to presume that these officers will 
perform their duties as prescribed by statute. If the excess has been discovered 
before payment the clerk or employe could not hold the county liable for his 
compensation. But where payment has been made and the services performed in 
good faith the clerk and deputy are not liable to an action by the county for the 
recovery of the amount paid in excess of the annual allowance. The county looks 
to the county officer to protect it from loss. This is also true of the percentage 
limitation. 

In cases of overpayment of an annual allowance a question would arise, where 
there is more than one employe, as to which one actually received the excess. 

The deputies and other employes are required to sign a receipt before a warrant 
is drawn in their favor by virtue of section 2988, General Code, which reads: 

"Before the auditor issues a warrant upon the county treasurer to 
any such deputy, assistant, clerk, bookkeeper, or other employe, for his 
compensation, such person shall sign a receipt which shall be in the 
following form: 

"~o -----------------------------------------19 ___ _ 
"Received of the (here recite the county, or officer, as the case may 

be) by (here insert the name of the party receiving compensation) 
--------------------------- dollars in full for services as (here insert 
services) for ------------------------------------- ending------- 19 ____ , 

"I hereby certify that I have rendered the services as herein stated, 
and that I have received the full sum set forth in the above receipt for my 
own use and benefit, and that I have not paid, deposited or assigned, 
nor contracted to pay, deposit or assign, any part of such compensa
tion for the use of any other person, nor in any way directly or indirectly, 
paid, or given nor contracted to pay or give, any reward or compensation 
for such position or the emoluments thereof --------------------------· 

(Name of the party receiving money.) 
"Such receipts shall be preserved and filed by the auditor." 
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Th~s is a Feceipt for payment of his compensation and a certificate that he has 
performed the services. There is no provision as to the annual allowance. 

I am of the opinion that no finding can be made against a deputy or cierk for 
any payment made to him over and above the amount allowed by the county 
commissioners for the compensation of deputies and clerks in a county office under 
the salary law, where the services are performed and the money received in good 
faith. Such deputy or clerk is not liable for payment to him in excess of the 
statutory limitation prescribed in section 2988, General Code, supra. 

63. 

Respectfully, 
Trli!OTHY S. HoGAx, 

Attomey General. 

SINKI~G FUND TRUSTEES-PRDIIU:\1.S AND ACCRUED INTEREST 
RECEIVED FR0~1. SALE OF BONDS NOT ISSUED FOR SPECIAL 
ASSESSMENTS SHALL BE APPLIED GENERALLY ON BONDED 
DEBT AND INTEREST ACCOUNT OF MUNICIPAL CORPORATION. 

By section 3932, General Code, it is expressly provided that premiums received 
from the sale of bonds issued for purposes other than special assessments, shall be 
applied by the sinking fund trustees on the bonded debt and interest account of 
the municipal corporation. Premiums, therefore, received from the sale of bonds is
sued for the extensioll of the distrubution lines of a municipal water works plant, 
which bonds are to be paid from the general revenues of the municipality, may 
be applied by the sinking fund trustees to the general bonded debt and interest 
account of the corporation, instead of the payment of water works bonds. 

CoLUMBUS, OHIO, January 30, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLE:I!EX:-Your favor of January 3, 1913, is received in which you inquire: 

":\lay the premium received from the sale of bonds issued for the 
e.xtension of the distribution lines of a municipal water works plant 
and turned over to the sinking fund trustees be applied by said board in 
meeting other debt obligations of the municipality, or are such moneys 
required to be held by the trustees and applied on the water works debt 
(see section 3932, General Code)?" 

I assume that the bonds in question are to be paid by means of general taxa
tion upon the taxable property of the municipality, or from the general revenues 
thereof and are not to be paid by special assessments upon certain property. 

Section 3932, General Code, provides : 

"Premiums and accrued interest received by the corporation from 
a sale of its bonds shall be transferred to the trustees of the sinking fund 
to be by them applied on the bonded debt and interest account of the 
corporation, but the premiums and accrued interest upon bonds issued 
for special assessments shall be applied by the trustees of the sinking fund 
to the payment of the principal and interest of those bonds and no others." 
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This section provides that when bonds are issued for special assessments, the 
premium and accrued interest upon such bonds shall be applied "to the payment 
of the principal and interest of those bonds,and no others." This provision does 
not apply to the case submitted as the bonds in question are not to be paid by means 
of special assessments. By virtue of section 3932, General Code, the premium and 
accrued interest on such bonds are to be paid to the sinking fund trustees "to 
be by them applied on the bonded debt and interest account of the corporation." 
This does not refer to any particular bonded debt or interest account. It means 
the general bonded debt and interest account of the corporation. 

I am, therefore, of the opinion that the premium and accrued interest secured 
upon the sale of bonds for the extension of the lines of the waterworks which are 
to be paid for by general taxation, or from the general revenues, may be applied 
by the trustees of the sinking fund to the payment of the general bonded indebted
ness and interest account of the corporation and they are not required to apply such 
premium and accrued interest to the payment of the waterworks bonds. 

76. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MEMORIAL TRUSTEES-FUNDS EXPENDED BY, MAY ONLY BE PAID 
UPON ORDER OF BOARD AND WARRANT OF COUNTY AUDITOR. 

Section 3063, General Code, provides that the fund arising from the sale of 
bonds for a memorial building shall be placed in the county treasury to the credit 
of a fund to be known as the memorial building fund; the same section provides 
that such fund shall be paid out upon the order of the board of trustees, certified 
by the chairman and the secretary. This statute must be read in connection with 
section 2460; which provides that no claim against the county shall be paid otherwise 
than upon the warrant of the county auditor, and with other statutes which disclose 
the scheme of finance in counties. 

Such fund, therefore, must be paid upon the order of the board of trustees, 
certified to the county auditor, by the warrant of the county auditor upon the county 
treasury. 

CoLUMBUS, Omo, January 21, 1913. 

Bureau of Inspection and Supervision Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-I take pleasure in replying to yours of January 4, 1913, which 

is as follows: 

"Clark county is about to erect a memorial building in accordance with 
the provisions of sections 3095, et seq. 

"Section 3063 provides that 'such funds shall be paid out upon the order 
of the board of trustees, certified by the chairman and secretary.' Please 
render this department your written opinion as to whether or not such funds 
may be paid out direct upon the order of the board of trustees or whether 
the county auditor should issue his warrant upon the order of the board 
of trustees, certified by the chairman and secretary." 
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I do not see much difficulty in answering your inquiry. The logical way of 
disposing of the question, is to trace the history of this particular fund, from its 
inception to its ultimate disbursement. The matter of "memorial buildings" is 
provided for in title 10, division 4, chapter 2, (sections 3059 to 3069 inclusive) 
General Code. · 

The governor appoints a board of five memorial trustees, who organize, certify 
these facts to the county election board, which, in turn, causes the proposition to 
issue bonds to be submitted to the voters of the county. If a majority favors the 
issuance of bonds, the same are issued as "the bonds of the county." They are 
advertised and sold, for not less than par, with accrued interest. Sections 3059, 
3060, 3061 and 3062, General Code. 

Section 3063, General Code, then provides as follows : 

"The funds arising from the sale of the bonds shall be placed in 
the county treasury to the credit of a fund to be known as 'the memorial 
building fund.'" 

This same section makes it mandatory on the county commiSSioners, to levy 
annually, a sufficient amount to meet the interest on these bonds, and create a 
sinking fund for their redemption at maturity. 

All of the above provisions, in chronological order, result in this fund becoming 
part of the county's money, the same as the various other apportioned sums, of 
which the county treasurer is the custodian. 

In section 3063, General Code, occurs the language which forms the basis of 
your inquiry, and is as follows. 

"Such fund shall be paid out upon the order of the board of trustees, 
certified by the chairman and secretary." 

This language, standing alone, might give rise to the impression that the cer
tificate of the chairman and secretary, when presented directly to the county 
treasurer, would authorize the latter to honor the same, and pay out the money 
thereon, without further action by any one. But it must be remembered, that when 
there is more than one statute on a given subject, (as for instance payment of 
money out of the county treasury) the true sense can only be obtained by reading 
and construing all such statutes together. 

Section 2460, General Code, says : 

"No claim against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount is fixed by law, or is 
authorized to be fixed by some other person or tribunal, i11 which case 
it shall be paid upon the warrant of the county auditor, upo11 the proper 
certificate of the person or tribunal allowing the claim." 

The tribunal fixing and allowing the claims, in the matter under consideration, 
is the board of trustees of the memorial association of Clark county, Ohio. 

The matter of drawing money from the county treasury, is further safeguarded 
by section 2570, General Code, which says : 

"Except moneys due the state, which shall be paid out upon the warrant 
of the auditor of state, the county auditor shall issue warrants on the 
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county treasurer for all moneys payable from such treasury, upoll pre
se11fation of the proper order or voucher therefor, and keep a record of all 
such warrauts showiug the 11ttmber, date of issue, amount for which 
drawu, in whose favor, for what purpose and on what fund." 

This section further provides that the county auditor shall not issue such war
rant unless allowed by the county commissioners, "except where the amount due 
is fixed by law, or is allowed by an officer or tribunal authorized by law so to do." 

Section 2567, General Code, provides: 

"Except moneys collected on the tax duplicate, the auditor shall 
certify all mo11eys i11to the county treasury, certifying by whom to be paid 
and what fund to be credited, charge the treasurer therewith and preserve 
a duplicate of the certificate in his office." 

Section 2568, General Code, says: 

"The county auditor 'shall keep an accurate account current with the 
treasurer of the county, showing all moneys paid into the treasury, the 
amount thereof, the time when, by whom, from what source and to what 
fund paid, and of all moneys paid out, showing the amount thereof, the 
time when, to whom, for what purpose and from what fund paid." 

A monthly statement is required of the auditor in duplicate, showing the amount 
of money received to the credit of each fund, the amount disbursed therefrom and 
the balance remaining. Section 2569, General Code. 

If any doubt should remain as to the only means of drawing money from the 
county treasury, it is settled in section 2674, General Code, which reads: 

"No money shall be paid from the county treasury, or transferred to 
any person for disbursement, except on the warrant of the county auditor, 
but money paid over by the county treasurer to the state treasurer shall 
be on the warrant of the auditor of state." 

The statutes provide for settlements between the auditor and treasurer. The 
various records and books kept by each are a check on each other. Through these 
books of the auditor and treasurer can be ascertained, daily, monthly, etc., the exact 
amount of money in each fund in the treasury. If the treasurer could pay out 
money directly, to parties presenting vouchers, without the warrant therefor of 
the auditor, there would be no means of checking up and comparing the status of 
the various funds which ought to be in the treasury. The books and records of 
the auditor and treasurer are preserved from year to year, and if either officer 
goes wrong it can be ferreted out by means of the records of the other. So it is 
with payments out of school, municipal and state treasuries. There must always 
be an authority to issue an order or voucher, generally known as auditor or clerk. 

In this mutuality of accounting and keeping records, lies the safety of the 
public funds. 

A commission, such as a memorial commission, may only last a short time, and 
furthermore their records are not required by law to be kept permanently, or 
safely, for future reference. 

Official salaries, expenses, witness fees, clerk hire, jury fees, stenographers, 
court constables, and the like, are all paid out of the cou11ty treasury on the cer
tificate of the proper officer; but before any one can realize the cash thereo1l, he 
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must repair to the auditor, and get his warrant on the treasurer therefor. Further
more, if a voucher from an officer or board is presented to the auditor, and he 
has reason to believe it incorrect, or unjust, he may hold it up until he investigates 
it, or the commissioners pass upon it, or allow what is just thereon. On this line 
see 34 0. S. 137. 

I am therefore of the opinion that the county treasurer is without authority 
to pay out, directly, any part of such memorial funds, upon the order of the 
trustees; and that he can only disburse the same or any part thereof, on the 
warrant of the county auditor, based upon the certificate of the chairman anll secre
tary of said memorial board. 

85. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

FINDING AGAINST OFFICERS FOR ALLOWANCE BY COUNTY COM
MISSIONERS OF BILL PRESENTED BY COUNTY SURVEYOR FOR 
RECORDING PLATS IN RECORDER'S OFFICE-PROCEDURE FOR 
ALLOWANCE OF SUCH CLAIM-LIABILITY OF COUNTY COMMIS
SIONERS, AUDITOR AND SURVEYOR. 

The work of recording plats in the office of the county recorder is a part of 
the duty of the county recorder and his assistant . . Under section 2981, General 
Code, an assistant performing such work, must be appointed and his compensation, 
fixed by the recorder and certification of such action made by him to the county 
auditor; and such compensation allowed such assistant shall not exceed the amoltut 
so fixed. When, therefore, the county commissioners allow a claim for recording 
plats to a county surveyor, who was not appointed by the county recorder to do the 
work and whose compensation was not fixed and certified by that official, the county 
commissioners exceed their authority and are liable for such payment. The 
county auditor is charged with knowledge of this limitation and is also liable. 

The assistant surveyor who presents a claim is presumed to know the statutory 
limitation of the Powers of the county commissioners to allow the same and is 
personally liable for repayment of the amount so illegally received. 

CoLUMBUS, OHIO, December 31, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of August 28, 1912, you inquire as follows: 

"The allowance for clerk hire in the office of the recorder of Guernsey 
county, as fixed by the commissioners in 1910 for the calendar year 1911, 
was exceeded by the payment of $24.00 to a surveyor for recording plats. 
The bill was not approved by the recorder, but was allowed by the county 
commissioners. 

"The amount was paid to an assistant county surveyor out of county 
funds upon the allowance of the county commissioners, and was included 
in a voucher covering other services of said assistant for the month of 
April, 1911. The voucher was not approved or certified in any manner by 
the county recorder, nor did the recorder file with the county auditor any 
certificate appointing the assistant county surveyor a clerk in his office. 
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"The question is, what findings should be made by this department 
under these circumstances." 

The claim as approved by the commissioners was submitted to them in itemized 
form, as follows : 

"CAMBRIDGE, OHIO, May 1, 1911. 

"Guernsey County to H. H. W., Assistant County Surveyor. 

"April 1, Platting new county tax map----------------------- $3 00. 
"April 3, Platting new county tax map_______________________ 3 00. 
"April 4, Assistant Derwent bridge masonry_________________ 3 00. 
"April 5, Platting new county tax maP----------------------- 3 00. 
"April 7, Platting new county tax map_______________________ 3 00. 
"April 8, Platting new county tax map_______________________ 3 00. 
"April 10, Platting new county tax map_______________________ 3 00. 
"April 11, Platting new county tax map_______________________ 3 00. 
"April 12, Platting new county tax map_______________________ 3 00. 
"April 13, Platting new county tax map_______________________ 3 00. 
"April 14, Platting new county tax map______________________ 3 00. 
"April 15, Platting new county tax map_______________________ 3 00. 
"April 17, Platting new county tax map_______________________ 3 00. 
"April 18, Platting new county tax map_______________________ 3 00. 
"April 19, Platting new county tax maP----------------------- 3 00. 
"April 20, Platting new county tax map_______________________ 3 00. 
"April 21, Platting map of Dudley on recorder's plat book____ 3 00. 
"April 22, Platting map of Woodland ad. recorder's plat book__ 3 00. 
"April 24, Platting map of Woodland ad. recorder's plat book__ 3 00. 
"April 25, Platting map of Westview ad. recorder's plat book__ 3 00. 
"April 26, Platting map of Westview ad. recorder's plat book__ 3 00. 
"April 27, Platting map of Buckeye and Needland's ad. re-

corder's plat book---------------------------------------- 3 00. 
"April 28, Platting map Hall's ad. to Q City recorder's plat 

book ---------------------------------------------------- 3 00. 
"April 29, Platting map Oakland ad. to Cambridge, recorder's 

plat book ----------------------------------------------- 3 00." 

This claim was approved and ordered paid by two of the county commis
sioners on May 2, 1911, in words endorsed thereon as follows: 

"Examined, approved and ordered paid, $75.00 from the county fund." 

The items submitted for opinion are the eight items dated April 21, 22, 24, 25, 26, 
27, 27 and 29. These items are for services performed in recording plats in the 
county recorder's office. This is a part of the work of the county recorder. 

Section 2757, General Code, provides: 

"The recorder shall keep four separate sets of records, namely: 
first, a record of deeds, in which shall be recorded all deeds, powers of 
attorney, and other instruments of writing for the absolute and uncon
ditional sale or conveyance of lands, tenements and hereditaments ; 
second, a record of mortgages, in which shall be recorded all mortgages, 
powers of attorney, or other instruments of writing by which lands, tene-
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ments, or hereditaments are or may be mortgaged or otherwise condi
tionally sold, conveyed, affected, or incumbered in law; third, a record of 
plats, in which shall be recorded all plats and maps of town lots, and of 
subdivisions thereof, and of other divisions or surveys or lands; fourth, 
a record of leases, in which shall be recorded all leases and powers of at
torney for the execution of leases. All instruments entitled to record 
shall be recorded in the proper record in the order in which they are pre
sented for record." 
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The claim in question was allowed and paid from the county funds upon order 
of the county commissioners and not upon allowance or certificate of the county 
recorder. 

Sec:tion 2460, General Code, gives the board of county commissioners authority 
to allow claims against the county, as follows: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, or 
is autllori:;ed to be fixed by some other Perso1~ or tribunal, in which case 
it shall be paid upon the warrant of the county auditor, upon tlie proper 
certificate of the person or tribunal allowing the same. No public money 
shall be disbursed by the county commissioners, or any of them, but 
shall be disbursed by the county treasurer, upon the warrant of the 
county auditor, specifying the name of the party entitled thereto, on what 
account, and upon whose allowance, if not fixed by law." 

The county commissioners are not authorized to allow claims which are 
"authorized to be fixed by some other person or tribunal." 

The amount in question was paid for work performed in recording plats in 
the office of the county recorder, which is a part of the duty of the county recorder 
and his assistants. 

Section 2981, General Code. provides: 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks. bookkeepers or other employes for their respective offices, fix 
their compensation and discharge them, and shall file with the county 
auditor certificates of such action. Such compensation shall not exceed 
in the aggregate for each office the amount fixed by the commissioners 
for such office. vVhen so fixed, the compensation of each duly appointed 
or employed deputy, assistant, bookkeeper, clerk and other employe shall 
be paid monthly from the county treasury, upon the warrant of the 
county auditor." 

By virtue of this section the county recorder is authorized to employ the 
necessary assistants in his office and to fix their compensation. The county com
missioners, therefore, have no authority to allow a claim for services performed 
in the recording of plats in the recorder's office. They had no authority to allow 
the eight items in question in the above bill. 

The county recorder did not certify the items in question to the county auditor 
for payment, nor did he fix the compensation of the person who performed the 
services and certify that fact to the county auditor. Authough the county recorder 
may have authorized the person in question to perform the services, yet the payment 
from the county treasury was not made upon his certificate and he cannot be held 
liable for such wrongful payment. 
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The voucher shows that it was to be paid from the county fund. The com
pensation of the deputies, clerks and other employes of the various county offices, 
within the salary law, is to be paid from the fee fund of such officers, as required 
by section 2987, General Code, which reads: 

"The deputies, assistants, clerks, bookkeepers and other employes of 
such officers shall be paid upon the warrant of the county auditor, from 
the fees, costs, percentages, penalties, allowances, or other perquisites or 
sums of whatever kind collected and paid into the county treasury and 
credited by the treasurer to the fee fund of such offices." 

The allowance by the county commissioners would not authorize the auditor 
to draw a warrant for payment of such services from the fee fund of the recorder. 
The county auditor did not authorize this payment from his fee fund and the 
auditor was not authorized to make the payment therefrom. 

The county auditor is presmued to know the provisions of the statutes per
taining to his official duties. An examination of the bill in quiestion would have 
shown him that part of the services for which bill was rendered should have been 
paid from the fee fund of the county recorder and upon the certificate of the 
recorder. It was his duty to know that he could not draw a warrant for services 
in the recorder's office, without the certificate of the county recorder appointing 
such employe and fixing his compensation. It was his duty, also, to know that 
the county commissioners had no authority to allow a claim for services performed 
by an assistant or employe in the recorder's office. The services were performed 
by an assistant surveyor, but when he was recording the plats in the recorder's 
office he was acting in the capacity of an assistant to the recorder. 

In drawing a warrant for payment of the eight items in question by virtue of 
the approval of the county commissioners, the auditor violated his official duty 
and is liable for such illegal payment. 

The county commissioners in allowing the eight items in question acted beyond 
their authority. They also must know the statutory limitation upon their powers. 

It might be urged that as the county commissioners had no jurisdiction to 
allow the items in question, that therefore they would not be liable. This argument 
is effectively disposed of in case of Drolesbaugh vs. Hill, 64 Ohio St., 257, wherein 
Minshall, C. ]., says at pages 265 and 266 : 

"ln the case of Clancy vs. Kenworthy, 74 Iowa 740, the facts were 
much the same as in this case, and the same argument was made against 
the sufficiency of the petition. In answer to the argument the court said: 

"'If in exercising the functions of this office, defendant is not liable 
for acts because they are illegal or forbidden by law, and for that reason 
are trespasses or wrongs, he cannot be held liable on the bond at all, for 
the reason that all violations of duty and acts of oppression result in tres
passes or wrongs. For lawful acts in the discharge of his duty he of course 
is not liable. It follows that if defendant's position be sound, no action 
can be maintained on the bond in any case.' 

"It would seem that the public have as much interest, if not more, 
in the duty of an officer not to colorably exercise the powers with which 
he is clothed, as not to use unnecessary violence, where he is otherwise 
clearly within the duties of his office. It is by virtue of the office he holds 
that he may exercise its duties to the injury of another. It is not probable 
that any individual, not an officer, would have attempted to do what the 
marshal is charged with doing." 
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Tht allowance made by the county commissioners was made by them as com
mb~ioners. it was done by color of their office. They would not have attempted 
to act as they did if they had not been the acting commissioners. The commis
sioners are liable for any loss occasioned by the county because of their illegal 
act in making the allowance in question. . 

.\s to the liability of the person receiving the money, the items in question 
present a different situation from that of overpaying the annual allowance of a 
county officer. In the case of overdrawing the annual allowance made for clerk 
hire of a county officer, it has been held by this department that the employe who 
performs the services and receives the excess amount in good faith would not be 
liable therefor. 

In the present case the assistant surveyor presented his bill to the county 
commissioners for allowance. He is presumed to know the statutory limitations 
upon the powers of the county commissioners to allow this claim. In accepting 
the money which was paid upon the illegal allowance of the county commission
ers, he participated in the illegal act, and he would be personally liable for re
payment to the amount so illegally received by him. 

A finding should be made against the county auditor, the two commissioners 
who approved the claim and against the assistant surveyor who received the money. 

95. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attonze:y General. 

BRIDGE-PRIVATE CORPORATION ::\IUST COXSTRUCT A~D ::\fAIN
T AI~, WHEN' IT CONSTRUCTS DITCH OVER PUBLIC ROAD OR 
E.:\LARGES EXISTING PUBLIC DITCH OR i\ATURAL WATER
COURSE. 

,U oney raised by taxation may be expended only for public purposes, a11d in 
accordauce with this ntle, county commissioners are not empowered to construct 
or maintain a bridge which is made uecessary by virtue of the fact that •l private 
corporation has located a ditch across a public road. A contrary rule applies, 
however, where a highway is laid over an e.t·istiug private ditch or drain. 

111 usiug a public ditch or natural watercourse, a land owner or corporation who 
hzcreascs the flow of water therei11, ca11110t iuterfere with the natural capacity of 
the stream, or in auy way co1zflict with the lower land owner's 1·ight to the original 
flow of water therei11. Such ow11er or corporation i11creases the capacity beyo11d its 
e:ristiug limits, he is bouud to protect the public and the lower land owner from any 
damage therefrom. 111 accorda11ce with the above rule, therefore, when the en
largement of bridges is made necessary by the enlargemnt of a public ditch or 
natural watercourse, the expense of enlarging such bridge and maintaining the 
same be bome b:y the pri·uatc person or by the corporation mailing such enlarge
meut 11ecessary. 

CoLUMBus, OHIO, January 6, 1913. 

Bw·eall of Inspection and Supen•isiou of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-Your fa\·or of December 19, 1912, is received in which you in· 
quire: 

"If a corporation owning a large tract of swampy land drains the 
same by the construction of large ditches or canals which cross county roads 
at points where it has not been required heretofore to construct and 
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maintain bridges, may the county commtsswners legally construct and 
maintain bridges over such canals or ditches, or should such corpora
tion construct the same at its own expense? 

"Upon whom should the expense of the construction and maintenance 
of bridges in such case devolve, where the same are necessary at points 
in the public roads where bridges have heretofore been maintained but 
where larger bridges are now necessary on account of the enlargement of the 
watercourse?" 

Your inquiry involves two propositions: 

First. The right and duty of the county commtsstoners to construct bridges 
over artificial ditches or canals constructed by private persons or corporations, 

· where such ditches or canals cross public highways. 

Second. The duty and right of the county commissioners to enlarge bridges 
on public highways crossing natural streams, where such watercourses are increased 
beyond their natural capacity because of their drainage therein of water from swamp 
lands by a private corporation. 

The statutes prescribes the duties of the county commissioners as to the co:1 
struction, maintenance and repair of bridges. 

Section 2421, General Code, provides: 

"The commissioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads m 
common public use, except only such bridges as are wholly in cities and vil
lages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not 
demand and receive a portion of the bridge tax, the commissioners shall 
construct and keep in repair all bridges in such cities and villages. The 
granting ·of the demand, made by any city or village for its portion of the 
bridge tax, shall be optional with the board of commissioners." 

This section covers bridges over streams and public canals. The canals con
structed to drain the swamp land in question are private canals constructed for 
a private purpose. They are not public canals. The word "streams" in the 
above statute would include natural water courses. It is the duty, therefore, 
of the county commissioners to construct bridges over public canals and over 
natural water courses. Your question does not involve the construction of bridges 
over artificial ditches constructed by the county or other public agency. 

Section 7554, General Code, provides: 

"No person possessed of the right to a water privilege shall be 
required to erect a bridge over a mill race or water course, excavated or 
constructed by him across a public road or highway for hydraulic pur
poses; nor shall any person be required to keep in repair a bridge erected 
over a mill race or water course so excavated or constructed." 

The canals or ditches constructed to drain the swamp land are not used for 
hydraulic purposes and section 7554, General Code, does not apply. 
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Section 7555, General Code, provides : 

"The commissioners of a county through which a canal or feeder 
thereof passes, except such as arc built by iiiCOl'Porated companies, shall 
keep in good repair all bridges, where a state or county road crosses such 
canals.'' 
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The ditches and canals now in question are constructed by an incorporated 
company and section 7555, General Code, does not apply, even though said section 
may be held to apply to canals other than those used for carrying freight and 
passengers by boat. It is not necessary to decide that question. 

The above section 7555, General Code, by excepting canals built by incor
porated companies, tends to show that it is the duty of said incorporated com
pany to construct and maintain bridges on highways where such highways cross 
its canal. 

Section 6518, General Code, provides: 

"The county commissioners, at a regular or called session when 
uecessary to the public health, convenience or welfare, in the manner 
provided in this chapter, so far as applicable, may cause to be located, con
structed, deepened, widened or enlarged a bridge or culvert, made neces
sary by the crossing of a ditch, drain, water course or stream of water, by 
a railroad, turnpike, plank road, or other road of a corporation, at the 
c.rpcuse of said corporatiou. The necessity for making an improve
ment herein provided for, may be heard and determined at a like time 
and under a like petition as provided for the location and construction 
of single county ditches." 

This section does not apply to your questions, but it shows the tendency to 
require private corporations to enlarge bridges when~ such enlargement is made 
necessary by their works. 

The statutes have prescribed a method of draining marsh lands by the county 
commissioners. 

Section 6535-1, General Code, provides: 

"The ~ommissioners of any county at a regular or called session 
may, in manner provided in this act, cause to be drained, protected, im
proved and reclaimed any marsh land, or land in any marsh, or land 
which is covered with water, or which is too low or too wet for agri
cultural pursuits thereon and cannot be efficiently drained by ditches or 
drains on account of insufficient fall to water level, or which is subject to 
overflow from any cause, so as to make and maintain such land available 
and suitable for agricultural purposes, if in the opiuion of the commis
siouers such improvement will be conducive to public health, convenience 
or welfare." 

The power granted by this section can be exercised "if in the opnuon of the 
commissioners such improvement will be conducive to public health, convenience 
or welfare." 

The cost of such impro\·ement, however, is to be levied against the land 
benefited thereby. 
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Section 6535-9, General Code, reads : 

'The engineer appointed by the commissioners shall go upon the 
land and make the necessary surYeys, plans, specifications, maps, plats, pro
files and estimates, showing in detail the amount and kind of ditches, 
dredge-cuts, dikes, kind of pumps or other devices to be installed to re
move the water from such lands, machinery and other material and the 
location of the same, and labor required for the completion of said im
provement and the estimated cost of the same, together with a schedule of 
all the lands and the owners thereof, that, in his opinion, would be bene
fited by the improvement, and apportion the cost thereof among such land 
owners according to the benefits, and he shall make his report to the commis
sioners within thirty days after said order, unless the commissioners 
shall extend the time for the filing of said report." 

Section 6535-21, General Code, provides: 

"The commissioners shall each year while said improvement is being 
carried on levy such assessments on all the lands be1;efited by the operation, 
as will in their opinion, pay all the expenses and outlays of the im
provement for the following year, together with any unpaid costs and 
expenses and collect such assessments for maintenance and improvements 
as is provided by law for collecting special assessments, and all assess
ments shall be made according to benefits, and shall be a lien on the lands 
benefited. The commissioners shall have the power to issue certificates of 
indebtedness in anticipation of the collection of the assessments." 

The drainage now in question has not been done by virtue of the foregoing 
power. These sections show, however, that the land benefited is required to pay 
for such improvement. 

In :McQuillen vs. Hatton, 42 Ohio St., 202, it is held: 

"The facts being ascertained, the question whether or not a ditch 
will conduce to the public health, convenience or welfare, within the 
meaning of Revised Statutes, section 4511, so that it will be of public use, 
is a question of law; and the mere fact that larger and better crops may 
be raised on two farms sought to be drained, does not authorize the estab
lishment of the ditch." 

It is apparent from this decision that the mere fact of a benefit to the land 
is not sufficient to make the improvement a public use or a public benefit. There 
must be a benefit to the public in addition to the private benefit. 

In the case submitted, the means of drainage are constructed by a private 
corporation and evidently for private purposes and not for a public purpose. T f 
the county commissioners should construct a bridge over such ditches or canals 
it would be necessary for them to pay therefor by means of taxation. It is a 
well established rule that needs no citation of authorities, that taxes can be levied 
only for public purposes. 

I assume that the highways in question were constructed before said ditches 
or canals were established. ln that case the necessity of the bridges would be 
caused by reason of the artificial drains. They would not be required because of 
any public use. 
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In 5th Cyc. at page 1083, the rule is stated: 

"An individual liability to repair a public bridge may arise by express 
agre"ement, by prescription, or by the pursuit or assumption of a business 
necessitating the maintenance of a bridge in the public highway, which, 
aside from such individual interest, would be unnecessary." 

At page 661 of 40 Cyc., it is said: 

"The owner of a canal or other artificial waterway is bound at com
mon law to build and keep in repair suitable bridge where it crosses a 
public highway and to fence it off where it runs so near the highway as 
to be dangerous to travelers." 

In 6 Cyc. at page 272, the rule IS stated: 

'"\Vhere a canal is constructed under a charter it must be bridged 
where it crosses an existing public highway and the duty to build and 
maintain bridges at such points exists whether it is specifically imposed by 
the charter or not." 
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The bridges in highways O\'er artificial drains which are constructed for 
private purposes, are not necessary because of a public purpose and the county 
commissioners are not required to construct or to maintain such bridges where 
the highways exist prior to the construction of such artificial drains. The county 
commisisoners cannot legally construct or maintain such bridges. That duty de
volves upon the corporation or person who maintains such canals. 

\Vhere a highway is laid out over a private drain a different rule will apply. 
This is not involved in your question. 

In your second inquiry, I assume that the water courses which are enlarged 
are natural water courses, or are artificial water ·courses constructed by or through 
the public for the drainage of the land in the neighborhood. 

Section 6504, General Code, prescribes when a public ditch shall become a 
natural water course, as follows: 

"\Vhen a ditch has been established and constructed for the public 
health, convenience, or welfare, by private agreement between two or more 
individuals, whose real property has been affected thereby, or by the town
ship trustees, or the county commissioners, and such ditch has been used 
for the drainage of private lands or public highways for seven years or 
more, without obstruction or interruption, it shall be a public water 
course, notwithstanding errors, defects or irregularities in the location, es
tablishment, or construction thereof. Such public water course shall be 
considered a natural water course and the public shall have and possess, 
in and to such public water course, like rights and privileges which per
tain and relate to natural water courses." 

Each land owner has a right to the natural drainage of the surface water from 
his land. 

Surface water is defined at page 639 of 40 Cyc. as follows: 

"Surface waters are such as diffuse themselves over the surface of 
the ground, following no defined course or channel, and not gathering into 
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or forming any more definite body of water than a mere bog or marsh. 
* * * Surface water ceases to be such when it empties into and becomes 
part of a natural stream or lake, but it does not become a water course 
by being gathered into an artificial ditch and led away." 

In the case of Crawford vs. Rambo, 44 Ohio St. 279, Owen, C. ]., defines 
surface water at page 282, where he says: 

"Surface water is that which is ·diffused over the surface of the 
ground, derived from falling rains and melting snows, and continues to 
be such until it reaches some well defined channel in which it is accustomed 
to, and does flow with other waters, whether derived from the surface or 
springs; and it then becomes the running water of a stream, and ceases 
to be surface water." 

The right of the owner of the land to the drainage of the surface water must be 
exercised within certain limitations. 

On page 646 of 40 Cyc. it is said: 

"An upper owner has no right to increase materially the volume oi 
water discharged upon the lower estate. :\or can he artifically drain a 
swamp, bog, pond, or marsh upon his land and discharge the water in a 
body on the lower estate, cast upon the lower land water which would 
not have reached it if the natural drainage conditions had not been dis
turbed, divert the water from the courses it would naturally have followed 
and discharge it through new artificial channels, or cause it to discharge 
upon the lower estate at a point which would not have been its natural 
destination; but a mere acceleration of the flow is not an actionable 
injury." 

On page 648 of 40 Cyc. the rule as to the discharge into a natural water 
course is stated as follows: 

"The owner of land has the right to collect the surface water and the 
natural drainage of his land into ditches, drains, or artificial streams and 
discharge it into a natural water course on his own land, which is the 
natural outlet of the waters so collected, and is not liable to lower pro
prietors although, by this arrangement, the flow of the waters is accelerated 
and increased, provided the discharge is uot beyoud the natural capacity 
of the water course. And the same rule is applied in some cases where 
the conduit thus made use of is not a water course in the sense oi a 
running stream, but is a ravine or gully or a natural depression in the 
soil, having a fixed and determinate course, and which forms the natural 
and usual channel for the escape of surface water." 

In The Pontifical College vs. Kleeli, 5 ?\isi Prius N. S., 241, it is held: 

"An upper proprietor" has a legal right to a reasonable use of a natural 
water course flowing through his land; and in furtherance of such use he 
may change and control the natural flow of surface water, and by ditches 
or otherwise accelerate its flow, deepen, widen or straighten the stream, 
or cut a new channel for it in his own land, provided he allows the 
stream to pass off his land and upon the servient lands o( lower pro
prietors substantially as before a11d without i11creasi11g the volum<' of 
water be:yo11d the natural capacity of the strea111. 
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"Surface water includes water that has collected in basins or depres
sions which will not drain into the natural water course except by artificial 
means, and an upper proprietor has the right to make connections which 
will promote the drainage of such depressions, provided they are within 
the general watershed and the capacity of the stream is not thereby in
creased to such an extent as to substantially injure lower proprietors." 
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The right, therefore, of the corporation in question to flow the swamp water 
of his land into the natural water course is limited to the natural capacity of the 
water course. The water course must also be the natural watershed of his land. 
The same conditions will apply to an artificial public water course. 

In using the natural water course the land owner who increases the flow of 
water therein must take into consideration the natural capacity of the water 
course. He has no right to increase that capacity to the damage of another. If 
he increases the capacity beyond its limit he is bound to protect the public anrl 
the lower land owner from any damage therefrom. 

The enlargement of the bridges is not made necessary from natural causes 
but from the increased flow of the water caused by the drainage of the swamp 
land. 

For the same reasons as above stated in answer to your first question the 
county commissioners cannot legally enlarge the bridges to take care of the in
creased flow of water. It devolves upon the corporation to take care of the in
creased flow. 

101.. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNCIL OF CITY-COMPENSATION MAY NOT BE FIXED AT PER 
DIEM RATE-SALARY. 

Under section 4209, General Code, the compensation of councilmen is to be 
fixed in accordance with the population of the city. This section speaks of the 
compensation as a salary and requires that a proportionate reduction of the same 
shall be made for non-attendance at special and regular meetings. 

Inasmuch as the fixing of such compensation at a per diem rate per meeting 
could defeat the requirement of the constitution by permitting an incumbent tq 
receive the full amount allowed in payment for special meetings, prior to the end 
of the year, so that subsequent absence would not receive that proportionate re
duction, this statute must be construed to permit the fixing of such compensation 
only upon a salary basis. 

CoLUMBUS, OHio, February 27, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 14, 1912, you submitted the following 
inquiry: 

"The council of a city, acting under the provisions of section 4209, 
G. C., fixed their compensation at $8.50 per night, payable semi-monthly, 
for each regular or special session, with the restriction that the total 
amount for attendance received by any member of council should not ex-
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ceed the limitations contained in said section. Does this method of fixing 
the salary and compensation of members of council comply with the pro
visions of the law?" 

Section 4209, General Code, in relation to the fixing of compensation of 
members of a city council provides as follows: 

"The compensation of members of council, if any is fixed, shall be 
in accordance with the time actually consumed in the discharge of their 
official duties, but shall not exceed one hundred and fifty dollars per year, 
each, in cities having a population according to the last preceding federal 
census, of twenty-five thousand, or less. For every thirty thousand ad
ditional inhabitants so determined, such compensation may be, but shall 
not exceed, and additional one hundred dollars, per year, each, but the 
salary shall not exceed twelve hundred dollars per annum, and shall be 
paid semi-monthly. A proportionate reduction in his salary shall be 
made for the non-attendance of any member upon any regular or special 
meeting of council." 

The above section provides that the compensation shall not exceed one hundred 
and fifty dollars per year for each councilman in cities having a population of 
twenty-five thousand or less, and a further compensation for every thirty thousand 
additional inhabitants not to exceed one hundred dollars per year, but that the 
salary shall not exceed twelve hundred dollars per year payable semi-monthly. 
It further provides that a proportionate reduction in the salary of each councilman 
shall be made for non-attendance upon any regular or special meeting of council. 

The word "compensation" as used in the first sentence of section 4209 is a 
general term and would embrace not only a salary but would also embrace a per 
diem. However, since in the second sentence of said section where it speaks of the 
additional one hundred dollars for every thirty thousand above the original twenty
five thousand, the word salary is used, and such word is also used in the third 
sentence of such section. 

As I construe said section it is the intent thereof that the compensation of 
members of a city council shall be fixed on an annual salary basis, payable semi
monthly and that if in any half month a meeting of council is held, either regular 
or special and a member fails to attend such meeting the amount which would be 
paid to him semi-monthly would be proportionately reduced. 

' The city concerning which you inquire has fixed the compensation of its 
councilmen at a per diem and not on the annual salary basis, and I am of the 
opinion that that method of fixing the salary and compensation of members of 
council does not comply with the provisions of the law. This is more clearly 
shown by the fact that a councilman might attend a sufficient number of meetings 
to entitle him at the per diem rate to the total amount of the salary to which he 
would be entitled to by law and then fail to attend any of the subsequent meetings; 
in this way he would receive the full salary to which he would have been entitled 
by law had he attended the entire meetings throughout the year and at the same 
time absent himself from certain of such meetings. This would be directly in 
conflict with the third sentence of said section 4209, General Code. · 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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107. 

INTEREST OF PUBLIC OFFICER IN PUBLIC EXPENDITURE-CITY 
SOLICITOR ::'IIAY :-iOT RECEIVE CO:\<IPENSATION FOR TAKING 
ACKNOWLEDG::'IIENT OF CE:\1ETERY DEEDS AS NOTARY PUBLIC. 

Under section 3808, General Code, which prohibits any officer of a corporatio11 
from having any interest iu the expenditure of money on the part of the corpora• 
tion other than his fixed compensation, under Peualty of dismissal from office: 
and also under section 12912, General Code, which prohibits an officer from beiny 
interested in the profits of any services for such corporation, under penalty of fi11e 
or imprisonment aud forfeiture of office, a city solicitor may not receive compensfl
tioll in addition to his salary fo1· taking acknowledgmmt of cemetery deeds as 
notary public. 

CoLUMBUS, Onro, February 12, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of December 24, 
1912, wherein you inquire as follows: 

"May the city solicitor, taking acknowledgment of cemetery deeds as 
notary public, receive compensation from the city treasury (see sections 
3808 and 12912) ?" 

In answer to your question I desire to say that section 4305 of the General 
Code prescribes the duties of city solicitors in respect to drawing contracts, bonds 
and other instruments in writing in which the city is concerned as follows: 

"Section 4305. The solicitor shall prepare all contracts, bonds and 
other instruments in writing in which the city is concerned, and shall 
serve the several directors and officers mentioned in this title as legal 
counsel and attorney." 

Section 4306 of the General Code provides that the city solicitor shall be the 
prosecuting attorney of the police or mayor's court as follows: 

''Section 4306. The solicitor shall also be prosecuting attorney of the 
police or mayor's court. vVhen council allows an assistant or assistants 
to the solicitor, he may designate an assistant or assistants to act as 
prosecuting attorney or attorneys of the police or mayor's courl:. The 
person thus designated shall be subject to the approval of the city council." 

Section 4308 of the General Code prescribes the duties of city solicitors m 
respect to suits, etc., as follows: 

"Section 4308. When required so to do by resolution of the council, 
the solicitor shall prosecute or defend, as the case may be, for and in 
behalf of the corporation, all complaints, suits and controversies in which 
the corporation is a party, and such other suits, matters and controversies 
as he shall, by resolution or ordinance, be directed to prosecute, but shall 
not be required to prosecute any action before the mayor for the violation 
of an ordinance without first advising such action." 
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For the performance of his respective duties section 4307 of the General Code 
prescribes that the compensation of city solicitors shall be such as the council 
shall prescribe as follows : 

"Section 4307. The prosecuting attorney of the police or mayor's 
court shall prosecute all cases brought before such court, and perform 
the same duties as far as they are applicable thereto, as required of the 
prosecuting attorney of the county. The city solicitor or the assistant or 
assistants whom he may designate to act as prosecuting attorney or at
torneys of the police or mayor's court shall receive for this service such 
compensation as council may prescribe, and such additional compensation 
as the county commissioners shall allow." 

Section 3808 of the General Code provides that the respective officers, members 
of boards, etc., of municipal corporations shall not have any interest in the ex
penditures of money on the part of the corporation other than their fixed com
pensation as follows: 

"Section 3808. No member of the council, board, officer or commis
sioner of the corporation, shall have any interest in the expenditure of 
money on the part of the corporation other than his fixed compensation. 
A violation of any provision of this or the preceding two sections shall 
disqualify the party violating it from holding any office of trust or profit 
in the corporation, and shall render him liable to the corporation for all 
sums of money or other thing he may receive contrary to the provisions 
of such sections, and if in office he shall be dismissed therefrom." 

The provisions of the last quoted section are broad and sweeping in their 
terms, and I take it were enacted for the purpose of providing all officers of 
municipal corporations from acquiring any interest in the expenditure of money 
made on the part of the municipality other than their compensation as fixed by the 
municipality, thereby preventing municipal officers from having any possible 
pecuniary interest other than their stated salary. 

Inasmuch as the municipal corporation in question, to wit, the city of Piqua, 
pays the fees to the notary public for the taking of acknowledgments of deeds 
to lots in its city cemetery I am of the opinion, therefore, that the payment of 
such notary fees to the city solicitor for the taking of such acknowledgments 
constitutes an "interest in the expenditure of money on the part of the corpora
tion other than his fixed compensation," and, therefore, comes within the pro
hibition of said section 3808 of the General Code as above quoted. 

Furthermore, such solicitor by taking acknowledgments of such cemetery 
deeds and charging a fee therefor becomes "interested in the profits of the job, 
work or service," in contravention of section 12912 of the General Code which 
provides as follows: 

"Section 12912. \Vhoever, being an officer of a municipal corpora
tion or member of the council thereof or the trustee of a township, is in
t~rested in the profits of a contract, job, work or services for such cor
poration or township, or acts as commissioner, architect, superintendent 
or engineer, in work undertaken or prosecuted by such corporation or 
township during the term for which he was elected or appointed, or for 
one year thereafter, or becomes the employe of the contractor of such 
contract, job, work or services while in office, shall be fined not less than 
fifty dollars nor more than one thousand dollars or imprisoned not less 
than thirty days nor more than six months, or both, and forfeit his office." 
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However, inasmuch as the city solicitor in this particular instance has taken 
such notarial fees under and by virtue of an opinion of the former attorney 
general I would, therefore, suggest that he be not required to pay back into the 
city treasury such notary fees heretofore paid to him by the city, but that from 
now on he refrain from taking such notary fee for the acknowledgment of such 
cemetery deeds as he shall hereafter take for the reasons as above stated. 

119. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

LEGAL ADVERTISING-ADVERTISEI\IENT IN EIGHT POI::\T TYPE EN
TITLED TO LESS COMPENSATION THAN THE SAME IN• SIX 
POINT TYPE. 

Inasmuch as under section 6254, Geueral Code, advertising measurements are 
to be calculated upon the number of ems rather than upon the actual space oc
cupied in the paper, and inasmuch as an advertisement i11 eight point tJ,•pe contains 
a less number of ems tha11 the same advertisement in six point type, an advertise
ment in the former may not be accorded the same amount as an adevrtiseme::t 
in the latter form type. 

CoLUMBUS, OHIO, February 11, 1913. 

Buremt of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of January 8, 1913, .you inquired of me as follows: 

"If a legal advertisement required to be published in two papers is 
set by both in compact form by one in six point and by the other in eight 
point type-may the latter legally receive the same amount for the publica
tion as the former?" 

Section 6254 of the General Code provides: 

"A square shall be a space occupied by two hundred and forty ems of 
the type used in printing such advertisements. Legal advertising shall be 
set up in compact form, without unnecessary spaces, blanks or head lines, 
and printed in type not smaller than nonpareil." 

It will be observed from the foregoing that the space occupied by two hundred 
and forty ems of type used in printing legal advertisements shall constitute a 
square, and that no such advertisements shall be printed in less than nonpareil-
that is six point type. A publisher may print such advertisements in type larger 
than nonpareil, but if he does so the measurement must be upon the basis of the 
type used. Standard nonpareil type contains twenty-six ems to the line and eight 
polnt or brevier type contains nineteen and one-half ems to the line of standard 
newspaper column. 

I am informed by practical printers that a given advertisement when printed 
in eight point type will not contain as many ems as if the same were printed in 

8-A. G. 



226 BUREAU 

six point type. Assuming this to be true, and as the measurement is to be calcu
lated upon the number of ems rather than upon the actual space occupied in the 
paper, I am of the opinion that the publisher is not entitled to as much" money for 
printing a legal advertisement in eight point type as he is when the same is printed 
in six point type. 

145. 

Yours very truly, 
TIMOTHY S. HoGA:-<, 

Attorney General. 

APPROPRIATION-UNEXPENDED APPROPRIATION MEA:-.JS SUCH AS 
CLERK'S CERTIFICATE HAS NOT BEEN ISSUED AGAINST-CER
TIFIED APPROPRIATON MAY NOT REVERT TO GENERAL FUND. 

Section 3798, General Code, requiring that Jme.rpended appropriations or 
balances of apropriations, remaining over at the end of the year, or after a fixed 
charge has been terminated, shall revert to funds from which they were taken, and 
section 5649-3e, providing that such funds shall revert to the general fund,. have 
substantially the same meaning and effect. 

In view of the provisions of section 3806, General Code, to the effect that sums 
certified by the auditor to be sufficient for a specific appropriation as a condition 
precedent to a contract or expenditure, shall not thereafter be considered unap
Propriated until the obligation is discharged, the word unexpended in these statutes 
must be construed to mean only such appropriations and balances as have not been 
certified in accordance with section 3806, General Code, by the auditor to be in the 
fund. 

CoLUMBus, OHIO, March 31, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of December 24th, 
and to apologize for my failure to answer sooner, which has been due to the 
unusual pressure of business in this department arising out of the legislative 
session. You request my opinion upon the following question : 

"Does the phrase 'unexpended appropriations or balances of appropria
tions remaining over at the end of the year,' etc., as found in section 3798, 
G. C., relate to the balances remaining in the appropriation accounts obtained 
by deducting the amount of warrants issued at the close of business on 
December 31st from the total amount appropriated for the several pur
poses, or does it relate to the uncertified balances of appropriations?" 

The sections of the General Code to be co~sidered in this connection are as 
follows: 

"Section 3798. Unexpended appropriations or balances of appropria
tions remaining over at the end of the year and balances remaining over 
at any time after a fixed charge shall have been terminated, by reason of 
the object of the appropriation having been satisfied or abandoned, shall 
revert to the general fund and shall then be subject to other authorized 
to such other authorized uses as council determines. 
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"Section 3806. Xo contract, agreement or other obligation involving 
the expenditure of money shall be entered into, nor shall any ordinance, 
resolution or order for the expenditure of money, be passed by the council 
or by any board or officer of a municipal corporation, unless the auditor or 
clerk thereof, first certifies to council or to the proper board, as the case 
may be, that the money required for such contract, agreement or other 
obligation, or to pay such appropriation or expenditure, is in the treasury to 
the credit of the fund from which it is to be drawn, and not appropriated 
for any other purpose, which certificate shall be filed and immediately re
corded. The sum so certified shall not thereafter be considered tmap
propriated until the corporatioa is discharged from the contract, agree
meut or obligation, or so long as tlze ordinance, resolutioa or order is iu 
force. 

"Section 5649-3e. Unexpected appropriations or balances of appropria
tions remaining over at the end of the year, and the balances remaining 
over at any time after a fixed charge shall have been terminated, by reason 
of the object of the appropriation having been satisfied or abandoned, shall 
revert to the general fund and shall then be subject to other authorized 
uses, as such board or officers may determme." 
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I have quoted section 5649-3e merely for the purpose of pomtmg out that 
whether or not this section, which is a part of the Smith one per cent. law, so 
called, and is in terms applicable to all subdivisions of the state, supplants section 
3798, which is a special provision applicable to municipal corporations only, there 
is nevertheless no inconsistency between the two sections, which, as I have here
tofore held in an opinion to the bureau, mean substantially the same thing. In my 
opinion the last sentence of section 3806 furnishes a complete answer to the question 
which you have submitted. It is true there seems to be an inconsistency in logic 
between the scheme of that section and that of the series of sections, of which 
section 3798, General Code, is one. That is to say, it would seem at first blush that 
both of these sections or groups of sections have the same general object, namely: 
to require that municipal corporations live within their annual revenue and thns 
to discharge extravagance. In a sense they are both "appropriation" provisions. 

Upon reflection, however, it will appear that the precise object sought to be 
attained by section 3806 is somewhat different from the general object sought to 
be achieved by section 3798. A municipal corporation might be required to live 
within an allowance appropriated at certain periods and yet, if the officers of the 
corporation were permitted to make contracts payable out of such appropriations with
out some such check as is incorporated in section 3806, the object of such a general 
appropriation provision as is found in section 3798 would be defeated. Upon re
flection, then, it appears that the only inconsistency, if any, between the two 
sections is that section 3806, in order to be perfectly harmonious with section 3798, 
should require that the certificate be to the effect that the money required for the 
contract is not only credited to the fund from which it should be drawn, but also 
that there is a sufficient amount in the current appropriation account to cover it. 
Indeed, this is the construction of section 3806 which has been adopted by this 
department, and I believe by the bureau. 

The legislative history of the two sections confirms the opinion that they are 
not inconsistent, as it shows that the two provisions were simultaneously incor
porated in the l\Iunicipal Code of 1902, and therefore must be intended to operate 
together. 

It is apparent therefore that the only question is as to the meaning of the 
word "unexpended" in section 3798, in the light of the last sentence of section 
3806, already referred to. 



228 BUREAU 

This question has not been passed upon by the courts. I am of the opinion, 
however, that for the purposes of section 3798 money is "expended" from an ap
propriation account when the auditor's or clerk's certificate is issued against the 
account. Any other interpretation would nulJify the express provisions of section 
3806 to the e£fect that the sum certified "shaiJ not thereafter be considered unap
propriated," etc. I am, therefore, of the opinion that the balance of an appropria
tion which reverts, under section 3798, at the end of the year to the fund from 
which it was taken is such balance only as has not been "appropriated" within the 
sense of that term as used in section 3806. 

In reaching this conclusion it is necessary to give to the word "appropriated," 
in section 3806, a meaning somewhat different from that of the noun "appropria
tion" in section 3798, and to make the former mean something more nearly equiva
lent to the word "unexpended." I am satisfied however the sense requires this 
distinction to be made. 

154. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MUNICIPAL CORPORATION-BOND FOR CONTRACTING FOR LIGHT
ING SERVICES UNAUTHORIZED-STATUTORY ACT LAST SIGNED 
BY GOVERNOR REPEALS LAW PASSED SUBSEQUENTLY TO FIRST 
LAW BUT SIGNED PRIOR THERETO. 

Sections 3939 and 3939-1, as tlzey appear i11 the General Code, cover the same 
subject-matter, with slight variations of detail. The later statute was passed prior 
to the first statute, but signed by the governor subsequent to his signing the first 
statute. Section 3939, was expressly given that number by the terms of its enact
ment and in express terms repealed the existing statutes on the subject. Section 
3939-1, General Code, was given its number by the attorney general, and in express 
terms repealed section 3939, General Code. 

Section 3939-1, General Code, therefore, being the last signed by the governt>r 
and having by its terms repealed section 3939, formerly signed by the governor, 
is the existing law upon the subject. 

In either statute the provision for the issuing of bonds supplying lights to the 
corporation and the inhabitants thereof, must be construed as incidental and direct
ly connected with the provision for the erection or purchase of gas works or 
electric light works for the supplying of electricity, and cannot be held to authori::;e 
the purposes of raising money for paying contractors for the supplying of gas or 
electricity, but only for the purpose of supplying gas and electricity by means of 
gas works or electric light works erected by the municipality itself. 

CoLUMBUs, OHIO, April 3, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your favor of October 28, 1912, is received in which you in
quire as follows: 

"The council of a city on August 22, 1911, authorized the issuance of 
bonds, and also on January 9, 1912, authorized a further issue of bonds, 
said bonds being issued for the purpose of supplying light to the city and 
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purport to be issued under authority of section 3939, General Code. Light
ing bills, since Xovember, 1911, have been paid to a light, heat and 
power company from the proceeds of said bonds, for lighting the streets 
with electricity. Said bonds were not issued through authority of a 
vote of the people, such as is required for the issue of deficiency bonds. 

"Question. Were the bonds legally issued and if not, what kind of a 
finding or recommendation should be made, particularly as to further dis
bursement of the proceeds of ~aid bonds for the current expenses of the 
city in lighting its streets?" 

229 

The provisions of section 3939, General Code, which authorize the 1ssue of 
bonds for electric light purposes is found in subdivision 12 thereof, which reads: 

"When it deems it necessary, the council of a municipal corporation, 
by affirmative vote of not less than two-thirds of the members elected 
or appointed thereto, by resolution or ordinance, may issue and sell bonds 
in such amounts and denominations, for such period of time, at such rate 
of interest, not exceeding six per cent., and in the manner as provided by 
law, for any of the following specific purposes: 

"12. For erecting or purchasing gas works or electric light works, and 
for supplying light to the corporation and the inhabitants thereof." 

Page and Adams' Annotated General Code, gives two sections 3939, General 
Code. In 102 Ohio Laws this section was amended by two bills as shown at pages 
153 and 268 thereof. Both acts were passed on May 15, 1911. The one in 102 
Ohio Laws 153 was approved by the governor on ::\Iay 22, 1911. The one in 102 
Ohio Laws 262 was approved by the governor on May 26, 1911, four days later than 
the approval of the first. 

The above quotation from said section is taken from the amendment in 102 
Ohio Laws 153. The same part of said section reads as follows in the amendment 
of 102 Ohio Laws 262: 

"\Vhen it deems it necessary, the council of a municipal corporation, by 
an affirmative vote oi not less than two-thirds of the members elected 
or appointed thereto, by onlinance, may issue and sell bonds in such 
amounts and denominations, for such period of time, and at such rate 
of interest, not exceeding six per cent. per annum, as said council may 
determine and in the manner provided by law, for any of the following 
specific purposes : 

"12. For erecting or purchasing gas works or works for the genera
tion and transmission of electricity, for the supplying of gas or electricity 
to the corporation and the inhabitants thereof." 

In section 2835 of the Revised Statutes and in section 3939 as first inserted in 
the General Code, said subdivision 12 reads the same as the provision in 102 Ohio 
Laws 153, which is first herein quoted. 

There is a difference in these provisions which makes it necessary to determine 
which act is not in operation. 

In each of the amendatory acts original section 3939, General Code, is specifical
ly repealed. In the note to said section in Page and Adams' Annotated General 
Code, it is said: 

"This section was amended by senate bill 281, 102 vs. 153, which passed 
:\lay 15, 1911, and was apprO\·ed ).Iay 22, 1911. It was also amended by 
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senate bill 131, 102 vs. 262, which passed :May 15, 1911, and was approved 
:May 26, 1911. It appears from the record of the senate that senate bill 
131, was signed in the senate immediately before senate bill 281, but at 
the same session. Because of doubt as to which statute is in force, both 
are given." 

It appears, therefore, that both bills were signed at the same session of the 
senate. The act of 102 Ohio Laws 153 was signed in the senate last, but was ap
proved by the governor first. The act of 102 Ohio Laws 262 was signed first but 
was approved by the governor at a later date than the other. Neither bill became 
a law until signed and approved by the governor. His act in approving the bills 
was the last act required to make the bills effective. 

Article 2, section 16 of the constitution of Ohio of 1851, reads in part: 

"Every bill passed by both houses of the general assembly shall, before 
said bill can become a law, be presented to the governor. If he approves 
he shall sign said bill and thereupon said bill shall be a law." 

By virtue of this provision of the constitution· the bills in question became 
effective when signed by the governor. The act of 102 Ohio Laws 153 was ap
proved by the governor on lVIay 22, 1911. It became effective on that date and by 
virtue of the repealing clause thereof, it repealed on that date the former section 
3939, General Code. The act of 102 Ohio Laws, 262, was signed by the governor 
on May 26, 1911, and became effective on that date. This act also contained a 
clause which specifically repealed section 3939, General Code. At the time the 
act of 102 Ohio Laws 262 was approved by the governor, the act of 102 Ohio Laws 
153, approved on May 22, 1911, was effective. The repealing <;lause of the act of 
102 Ohio Laws 262, at the time of its approval, applied to section 3939 as amended 
in 102 Ohio Laws 153. At that time there was no other section 3939, General Code, 
in effect. 

Another feature of the two bills in question should be taken into consideration. 
In the act of 102 Ohio Laws 262 the legislature did not number the sections 

thereof in accordance with the numbering of the General Code. The sections of 
this act were numbered from one to sixteen inclusive and these sections were 
given numbers by the attorney general by virtue of the authority granted to him 
by section 342-1 of the General Code, which reads: 

"The attorney general shall be the codifier of the laws of the state. 
\Vhen an act of a general and permanent nature is passed by the general 
assembly and has been enrolled and signed by the necessary officers and 
before it is filed with the secretary of state, the attorney general shall 
examine the same. If there is no sectional numbering in the act or such 
numbering is not in conformity to the General Code he shall give each 
section of the act so passed its proper sectional or supplemental sectional 
number by writing or printing on the left hand margin of the enrolled 
bill such proper number or numbers, and the numbers so designated by 
him shall be the official number. Such numbers so placed shall be pub
lished in the session laws and in any publication of the General Code. It 
shall be a sufficient reference to any section to refer to it by such official 
number." 

The act of 102 Ohio Laws 153, however, contained the sectional numbering of 
the General Code, to wit, section 3939. 
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The act of 102 Ohio Laws 153, however, contained the sectional numbering of 
repealed former section 3939, General Code. When the act of 102 Ohio Laws, 262, 
was approved on :O.lay 26, 1911, it then specifically repealed section 3939, General 
Code, which at that time was the amendment of said section as found in 102 Ohio 
Laws, 153. At the time, therefore, when the attorney general gave to the act of 
102 Ohio Laws, 262, its sectional numbers there was no section 3939, General Code, 
in existence, except the act of 102 Ohio Laws, 262, to which the attorney general 
gave the sectional number of 3939. 

\Vhile I have gone into the preliminary part at considerable length in the fore
going, I am of the opinion that the question as to which of the two statutes is in 
force, insofar as the same may be contradictory or irreconcilable, is clearly de
termined by the case of State ex rei. Guilbert vs. Halliday, Auditor, 63 0. S., 165, 
the syllabus of which is as follows: 

'"Two statutes irreconcilable-Effect given to later-Bill not law until 
signed by presiding officer-Order of signatures prevail. 

"1. In so far as two statutes are irreconcilable. effect must be given 
to the one which is the later. 

"2. A bill cannot become a law until it has been signed by the presid
ing officer of each house; and when one bill was so signed after another 
bill so signed on the same day, the former is the later enactment." 

At the time this case was decided the governor did not have the veto power, 
nor was he required to approve. Under our present constitution, article 2, section 
16, "if he (the governor) approves he shall sign it and thereupon it shall become 
a law and be filed with the secretary of state." 

So, therefore, section 3939, as indicated by 102 Ohio Laws, 153, became a law 
May 22, 1911; section 3939-1, as found in 102 0. L., 262, became a law :O.hy 26, 1911. 

The first syllabus in the case of the City of Cincinnati vs. Holmes, ,\dminis
trator, 56 0. L., 104, is as follows: 

"'Where the general provisions of a statute and those of a later one 
on the same subject are incompatible, the provisions of the latter statute 
must be read as an exception to the provisions of the earlier statute." 

Now, then, if there be any conflict between subdivision 12 of the act found in 
102 Ohio Laws, 262, and subdivision 12 in the act found in 102 0. L., 153, the 
latter must yield to the former. 

In the case of Ex Parte William M. Roach, 104 California Reports, 272, the 
syllabus reads: 

"1. Constitutional grant of municipal power--construction of ordi
nance. \Vhere the constitution grants legislative power to municipal cor
porations, the source of the power is the same as is that exercised by the 
legislature, and an ordinance within the exercise of the legislative power 
of the municipal corporation is to be construed with the same effect as if 
it had been adopted by the legislative power itself, and will be deemed to 
contain in the legislative will for the municipal corporation. 

"2. Construction of constitution-Local police regulations. Section 
2 of article 11 of the constitution, which provides that 'any county, city, 
town or township may make and enforce within its limits all such local, 
police, sanitary and other regulations as are not in conflict with general 
laws,' confers the power to make these regulations upon cities as well as 
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upon counties, and must be held to be equally authoritative in each, and 
the only limitation upon the exercise of the power is that the regulations 
to be made shall not be in conflict with general laws." 

It is my judgment that there is no conflict between sections 12 in either act so 
far as relates to the present question, and that under either the council was without 
power ander fayor of the section under which it acted, and without the vote of 
the people, to issue bonds for the purpose of supplying light for the corporation. 
The purpose under section 3939, subdivision 12 is for erecting or purchasing gas 
works or electric light works, which works are intended to supply light to cor
porations and to the inhabitants thereof. The expression "and for supplying light 
to the corporation and the inhabitants thereof" is a limitation upon what precedes: 
erecting gas works and electric light works, and is not an additional grant of 
power. 

A careful reading of section 3939 of the General Code discloses that the bond 
issue is not only for specific purposes, but for purposes of a permanent as dis
tinguished from a temporary character. Subdivision 12 is not intended to confer 
power to issue bonds for the mere purpose of supplying light by contracting with 
a lighting company. It would seem strange that while all of the other purposes 
in the section are of a permanent nature, if it were the intention of the legislature 
to switch something into subdivision 12 of a temporary nature. 

Coming now to subdivision 12-Is section 3939-1 the last act on the question? 
I am clearly of the opinion that the language "for supplying gas or electricity to 
the corporation or the inhabitants thereof" is likewise a limitation upon what pre
cedes and is not a separate and additional grant of power. 

My conclusion, therefore, is that the municipality corporation has clearly ex
ceeded its authority. 

172. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY SURVEYOR- COMPENSATION- FEES FOR RECORDING 
PLATS OF OTHER SURVEYORS AND FOR HIMSELF WHEN MADE 
FOR PRIVATE PARTY-APPROVAL OF COUNTY COMMISSIONERS. 

Under section 2803, General Code, whe11 a county surveyor is not given a per 
diem compensation, he is to be allowed the fees therein specified for recording plats 
made bJ> him in the course of his o/]icia.l duties. He is to be allowed the same fees 
for recording plats made by other surveyors or by himself for private parties, when 
they are recorded by him upon the order of the county commissioners. 

CoLUMBUS, OHio, March 26, 1913. 

Bureau of !uspectioll and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge r.eceipt of your letter of January 25, 1913, 
wherein you inquire as follows: 

"Section 2803, G. C., makes it the duty of the county surveyor to 
make an accurate record of all surveys made by l:limself or his deputies for 
certain purposes and also provides that surveys made by· other competent 
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surveyors may, by order of the commissioners, be recorded by the county 
surveyor. 

"Section 2822 provides fees for recording plats. ~fay the county 
surveyor receive compensation out of the county treasury for recording 
plats of other surveyors when ordered by the commissioners?" 

"May the county surveyor receive such compensation for recording 
plats of other surveys when ordered by the commissioner?" 

In reply to your inquiry I desire to say that section 2803 of the General Code 
provides that a record shall be kept by the county surveyor as follows: 

"The county surveyor shall make and keep in a book provided for that 
purpose an accurate record of all surveys made by himself or his deputies 
for the purpose of locating any land or road lines, or fixing any corner 
or monument by which it may be determined whether official or other
wise. Such surveys shall include corners, distances, azimuths, angles, 
calculations, plats and a description of the monuments set up, with such 
references thereto as will aid in finding the names of the parties for 
whom made, and the date of making such surveys. Such book shall be 
kept as a public record by the county surveyor at his office, and shall be 
at all proper times open to inspection and examination by all persons 
interested therein. Any other surveys made in the county by competent 
surveyors, duly certified by such surveyors to be correct and deemed 
worthy of preservation, may, by order of the commissioners, be recorded by 
the county surveyor." 

Section 2822 of the General Code provides for the compensation the county 
surveyor shall receive if employed by the day, and if not, that fee he shall receive 
as follows: 

"When employed by the day, the surveyor shall receive five dollars for 
each day and his necessary actual expenses. When not so employed, he 
shall be entitled to charge and receive the following fees: For each rod 
run, not exceeding one mile, three-fourths of one cent, and for each rod 
over one mile, one-half of one cent; for making out or recording a plat 
not exceeding six lines, seventy-five cents, and for each line in addition, 
five cents; for each one hundred words or figures therein, six cents; for 
calculating the contents of a tract not exceeding four sides, six cents, and 
for each additional line, ten cents; for mileage, going and returning, five 
cents per mile; and for all other services, the same fees as those of other 
officers for like services. Chain carriers and markers are entitled, each, 
to two dollars." 

By virtue of section 2803 of the General Code, the county surveyor is legally 
bound to make and keep, in a book provided for that purpose, an accurate record 
of all surveys, whether official or otherwise, and such survey shall include corners, 
distances, azimuths, angles, calculations, plats, etc. Under section 2822 of the General 
Code the county surveyor may be employed by the day, or if not so employed by 
the day, then he is to receive certain prescribed fees. The fee prescribed for making 
out and recording a plat not exceeding six lines, seventy-five cents; and for each 
line in addition, five cents. If the surveyor is employed by the day, as provided in 
said section, then he is not legally entitled to fees for the making and recording 
of such plats. If, on the other hand, the surveyor is not so employed by the 
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day, but is paid for his services by fees in accordance with said section, then he ts 
entitled to the fees prescribed therein for making and recording plats of his own 
official surveys. If such surveys are not official, but have been made by the county 
surveyor for private parties and such surveyor's record records the survey without 
its being submitted to the county commissioners and found by them to be worthy 
of preservation, then he is not entitled to such fees as has been held by the court 
in construing said section in the case of Strong vs. Commissioners, 47 0. S., 404, 
the first syllabus of which is as follows: 

"A county surveyor who makes a survey for a private individual, 
upon an employment by him, and records the same without its being sub
mitted to the county commissioners and found by them to be worthy 
of preservation, does not thereby acquire a valid claim against the county, 
to be paid for making such record." 

However, I am of the opinion that if he submitted such private survey to the 
county commissioners and it met their approval as being worthy of preservation, 
then he would be entitled to the fees prescribed for making and recording the 
plats of such surveys, likewise such county surveyor may receive compensation for 
making and recording plats of surveys made by other surveyors, provided same has 
been ordered by the county commissioners after having been submitted to them and 
deemed worthy of preservation by the commissioners. 

187. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Geneml. 

AGRICULTURAL SOCIETIES- SPECIAL PROVISION AUTHORIZING 
PAYMENT OF $800 TO CUYAHOGA COUNTY SOCIETY REPEALED. 

By action of the codif:,•ing commission and by adoption of the Geneml Code 
by the legislature, tlze legislative provisio11 of section 3697, Revised Statutes, author
izing the payment of not over $800.00 to the two agriwltural societies of Cu3•ahoga 
county has been 1·epealed. 

CoLUMBUS, OHIO, March 28, 1913. 

Bureau of Inspection and Supervision of Public 0ffices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-1 desire to acknowledge receipt of your letter of March 17, 
1913, wherein you inquire as follows: 

"Section 3697, Revised Statutes, contains a special provision applicable 
only to Cuyahoga county, authorizing the payment of not over $800 to 
two agricultural societies in that county. By the adoption of the General 
Code this section was repealed, apparently without saving the special provi
sion, and was re-enacted as section 9880 of the General Code. 

"Please advise us whether or not in your opinion payment to two 
agricultural societies may now be legally made." 
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In reply thereto, section 3697 of Bates' Revised Statutes, prior to the adoption 
of the General Code, provides as follows : 

'"\Vhen thirty or more persons residents of any county of the state, 
or of a district embracing one or more counties, organize themselves into 
an agricultural society, and adopt a constitution and by-laws and select the 
usual and proper officers, and otherwise conducts its affairs in conformity 
to the statutes of Ohio and to the rules of the state board of agriculture, 
and when such county or district agricultural society shall have held an 
annual exhibition in accordance with section 3698 of the Revised Statutes of 
Ohio, and made proper report to the state board of agriculture, then, upon 
presentation to the county auditor of a certificate from the president of 
the state board of agriculture, attested by the secretary of said board, that 
the laws of the state and the rules of the state board of agriculture have 
been complied with, the county auditor of each county wherein such 
agricultural societies are organized, shall annually draw an order on the 
treasurer of the county in favor of the president of the county or district 
agricultural society for a sum equal to two cents for each inhabitant of 
the county, upon the basis of the last previous national census, but the 
total amount thereof shall not exceed in any county the sum of eight 
hundred dollars ($800.00) ; and the treasurer of the county shall pay the 
same. 

" (Cuyahoga county) Provided, that where in any county containing a 
city of the second grade of the first class, the site for holding county fairs 
is situated so far from the geographical center of said county that, in the 
opinion of the commissioners of said county the agricultural interests of 
said county will best be promoted by the establishment of another and ad
ditional society and site whereon to hold fairs; upon the organization of such 
additional society in the manner provided herein, said additional society shall 
be entitled to receive out of the county treasury the sum provided in this 
section and also be entitled to the provisions of other sections of the 
statutes in reference to county agricultural societies." 

In the case of Lawrence County Commissioners vs. Brown, Auditor, 14 Ohio 
Decisions, 241, 1 Ohio Nisi Prius, n. s., 357, the court held that all of said statute 
was constitutional except that portion of said statute which applied only to Cuya· 
hoga county, as follows: 

"2. Rule of construction wh.ere original act valid and amendatory act 
void: The Ohio rule of construction is that if a portion only of a statute 
is unconstitutional, the rest may be allowed to stand if the constitutional 
part will accomplish the substantial purpose desired by the legislature if 
separated from the unconstitutional part. Thus section 3691, Revised 
Statutes, providing for the organization of district or county agricultural 
societies, insofar as it has a uniform operation throughout the state is 
valid, notwithstanding the amendment thereto of May 6, 1903, (95 0. L. 
403) inasmuch as it applies to only one county, violates section 26, article 2 
of the constitution and is void." 

and at pages 243 and 244 of the opinion the court holds: 

"The elementary rule of construction that where a portion of the 
statute only is unconstitutional, the rest may be allowed to stand if the 
unconstitutional portion does not so ·far affect the whole statute as that 
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it must be said the legislature would not have passed the law except in the 
form and substance as it did pass it, has received frequent approval and 
application in this state. Minshall, J., on this subject, in Gager vs. Prout, 
48 Ohio St., 89, 108 (26 N. E. Rep. 1013) shows that there is 'a rule of 
construction that has been firmly established by repeated decisions of this 
court. By this rule a statute may be invalid in part, by reason of some 
provision being repugnant to the constitution, and valid as to the residue, 
where it appears that the invalid part is an independent provision, not in 
its nature and connection essential to the other parts of the statute, not so 
related to the general purpose of the statute as to warrant the conclusion 
that the legislature would have refused to adopt it with the invalid part 
stricken out.' So it was announced in Gibbons vs Catholic Institute, 34 
Ohio St. 289, that : 

"'The validity of section 8 of the act of May 1876, is not affected by 
the fact that the remainder of the act is unconstitutional. That section is 
separable from the remainder of the act.' 

"But it will be remembered that the objectionable portion of this 
statute is added by amendment to a section. 

"The rule, however, is not limited in its operation to the rejection or 
acceptance of an entire section; but any portion of a section, as I under
stand, may be rejected as unconstitutional, and the remainder allowed to 
stand, if it comes within the rule of construction. 

"In the case of Treasurer vs. Bank, 47 Ohio St. 503, 504 (25 N. E. Rep. 
697), it is adjudicated: 

" ' One part of a section of a statute may be void for want of con
formity to the constitution, without affecting the validity of the remainder, 
unless the objectionable and unobjectionable portions are essentially and in
separably connected in substance, or are so interdependent, that the general 
assembly would not have enacted the one without the other.' 

"It seems to me that the case in hand comes palpably and clearly with
in the rule just announced. The original section as it stood provided for 
assistance to agricultural societies throughout the state. It was part of the 
policy of the state, and there is nothing to indicate that the legislature 
ever intended to depart from it, but meant for it to stand as it had stood for 
many years; but they undertook in addition thereto to make a special provision 
applicable to Cuyahoga county alone, and which additional provision, by 
the recent holding of the supreme court (if, indeed, any holding was 
necessary), is clearly inimical to the provision requiring uniform operation. 
It seems to me quite clear that the provision as to Cuyahoga county can be 
rejected without affecting the substance or in any wise defeating the legis
lative will as to the remainder of the section, and that it can be very well 
said that the legislative purpose, in passing the law, was in no w~se affected 
by the acceptance or non-acceptance of this particular provision." 

On April 2, 1906, (98 0. L. 221 ). the 77th general assembly passed an act en
titled "An act to provide for the revision and consolidation of the statute laws of 
Ohio." Said act required the governor to appoint three commissioners to revise 
and consolidate the general statute laws of Ohio. Section 2 of said act provides 
that in performing this duty the said commissioners shall bring together all the 
statutes and parts of statutes relating to the same matter, making alterations to 
harmonize the statutes with the constitution as construed by the courts. As above 
provided the codification commission had the power, by virtue of legislative enact
ments, to harmonize the statutes with the constitution as construed by the courts, 
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and as above set forth the court in the case of Lawrence county commissioners vs. 
Brown, supra, has declared all that part of section 3697, Bates' Revised Statutes, 
which applied only to Cuyahoga county was unconstitutional, and hence the same 
was left out of section 9880 of the' General Code by the codifying commission, so as 
to read as follows : 

"\Vhen thirty or more persons, residents of a county, or of a district 
embracing one or more counties, organize themselves into an agricultural 
society, which adopts a constitution and by-laws, selects the usual and 
proper officers, and otherwise conducts its affairs in conformity to law, and 
the rules of the state board of agriculture, and when such county or district 
society has held an annual exhibition in accordance with the three following 
sections, and made proper report to the state board, then, upon presenta
tion to the county auditor, of a certificate from the president of the state 
board attested by the secretary thereof, that the laws of the state and the 
rules of the board have been complied with, the county auditor of each 
county where\n such agricultural societies are organized, annually shall 
draw an order on the treasurer of the county in favor of the president 
of the county or district agricultural society for a sum equal to two cents 
to each inhabitant thereof, on the basis of the last previous national census. 
The total amount of such order shall not in any county exceed eight 
hundred dollars and the treasurer of the county shall pay it." 

The legislature, on February 14, 1910, adopted the General Code as submitted 
by the codifying commission by enacting section 13765 of the General Code, which 
provides as follows: 

"The general statutes herein revised and consolidated, with the parts, 
titles, divisions, subdivisions, chapters and sections herein designated, shall 
be known and recognized as 'The General Code' (codifying commission)." 

Section 13767 of the General Code provides as follows: 

"The following section of the Revised Statutes and acts, and parts, of 
acts, of the general assembly are hereby repealed." 

and among the sections of the Revised tSatutes as being repealed appears section 
3697 of Bates' Revised Statutes. As a net result, therefore, the legislature by 
enactment of section 13765 of the General Code, supra, adopted the General Code 
and thereby adopted section 9880 of the General Code, supra, as the same now 
appears therein, and at the same time repealed section 3697 Bates' Revised Statutes, 
thereby eliminating the provisions which related solely to Cuyahoga county. 

Therefore, in direct answer to your inquiry, this department for the foregoing 
reasons is constrained to hold the payment to the agricultural societies cannot be 
made legally. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 



238 BUREAU 

204. 

CITY 1'\0T ESTOPPED TO COLLECT UNIFOR?II RATE FRO:\-I WATEli 
CONSUMER BY ACCEPTANCE OF A LESS RATE BY A DULY QUAL
IFIED COLLECTOR. 

A city is not bound by 1111authori::ed acts of a water rmt collector who accepts 
from a water consumer, rent less than that uniformly charged by the city, and is 
entitled to receive the difference, from said consumer, between the amount as paid 
such collector and the proper amount to which the city is entitled. 

CoLUMBUS, OHIO, April 11, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-1 take pleasure in replying to your letter of 2\farch 11, 1913, 
which 1s as follows: 

"Is a city estopped from instituting action in court to recover of a 
consumer who has been supplied service from a municipal waterworks plant, 
by reason of the fact that an insignificant sum, much below the actual 
value of the service rendered, had been previously accepted by a duly 
qualified collector of said plant? 

"In the absence of fraud would the acceptance of said payment by the 
collector and the giving of a receipt to the consumer be binding upon the 
city?" 

I am of the op1mon that the facts stated in your inquiry, standing alone, are 
insufficient in law to estop the city from collecting of the customer the actual value 
of services rendered him in the supplyof water. Conceding that no fraud, cor
ruption, or collusion tainted the transaction, yet the matter might have arisen 
through a mistake on the part of the city, the consumer, or both. 

In such event, the city is entitled to recover from the customer the full fair 
value of the services rendered, less the amount heretofore received by it thereon. 
No matter if the collector was duly qualified to collect-he was an agent of the 
city, and as such he held no power to sacrifice the city's interests by gift, remission, 
or otherwise. As an individual owning the water, he might do as he pleased, but 
not so with city property. He must collect what is the fair value of the services 
rendered, and anyone dealing with him is chargeable, as a matter of law, with 
knowledge of these facts, and cannot avail himself of such circumstances. · 

If the city had a schedule of prices for such services, such schedule must apply 
equally to all customers; and no collecting agent could suspend or modify the univer
sality of its application, without express authority. If the city had no schedule of prices, 
then the collector must treat all alike, make no dis1:riminations, and collect of each 
patron an amount commensurate with the services accepted by him. 

Any other course would be detrimental to the city, unfair ~ other consumers, 
and against public policy in dealing with a municipal utility. The consumer will 
not be permitted to intrench himself behind such circumstances, and should be made 
to respond fully for what he has enjoyed. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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206. 

BOARD OF EDUCATIOX-POWER TO PAY EXPEXSES OF SUPERIN
TENDENT OF CITY SCHOOLS AT INSTITUTE OF NATIONAL AS
SOCIATION OF SCHOOL SUPERIXTENDENTS AT PHILADELPHIA 
-PURPOSE OF INSTRUCTING TEACHERS. 

Under section 7872, General Code, a city board of education is empowered to 
expend, not to exceed $500.00 for instructing teachers in an institute or in sue/! 
other manner as it prescribes. The discretion COlt/erred tlpon the board, by this 
statute, would emPower it wizen it sees fit, to pay the expenses of its superintendent, 
incurred in attendi11g a national association of school superintendents for the Pur
pose of conveying information obtained to its teachers. 

COLUMBUS, OHIO, April 24, 1913. 

Bureau of l11spection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of March 4th you request my opinion as follows: 

"Can a city board of education, under section 7872, General Code, pay 
from school funds the expenses incurred by superintendents in attending 
the institute of the national association of school superintendents at Phila
delphia? 

"Does your opinion of November 22, 1911, apply to city boards of 
education?" 

Section 7872 of the General Code is as follows: 

"The expenses of such institute shall be paid from the city institute 
fund hereinbefore provided for. In addition to this fund the board of 
education of any district annually may expend for the instruction of the 
teachers thereof, in an institute or in such other manner as it prescribes, 
a sum not to exceed five hundred dollars, to be paid from its contingent 
fund." 

This statute would in no sense empower a board of education to allow the ex
penses incurred by a superintendent in attending such institute for his own personal 
benefit, or for the mere purpose of maintaining his membership in such an associa
tion, or of providing a representation for the city board at such a meeting. The 
statute, however, in providing that the board of education may expend school funds 
for the instruction of its teachers in such other manner as it prescribes confers 
upon such board a broad and controlling discretion as to the methods which it may 
desire to pursue in obtaining the end of instructing its teachers; and I am of the 
opinion that if such board sends its superintendent to the meeting of this national 
association in pursuance of a well-defined plan for providing instruction for its 
teachers, by enabling the superintendent to carry the information obtained from 
such meeting to the teachers, the same would be authorized under the terms of 
this section. 

In brief, I see no reason why the board may not make the superintendent :m 
instrument for the purpose of conveying to its teachers the benefits of the meeting. 
In the letter enclosed by you, which is signed by the president of the board of educa
tion in question, that official says: 
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"We desire to pay the necessary expenses of our superintendent for 
we consider such visitation on his part is instruction which will be of 
material benefit to him in the administration of our public schools." 

From the terms of this letter I take it that the meeting is one whereby modern 
methods of instruction are discussed, and wherein it is designed that each board of 
education be able to partake of the benefits of innovations and advanced methods 
which may have been installed in other schools throughout the country. Such is 
manifestly a valuable instruction, which it may well benefit any school to keep its 
teachers in touch with. 

I am therefore of the opinion that if the board of education is of the opinion 
that the meeting is such as will afford valuable instruction to its teachers, and if 
they send their superintendent to such meeting for the purpose of conveying the 
information acquired therein to its teachers, they may allow the expenses of travel 
incurred by the superintendent in making such trip. 

In answer to your second question, with reference to my opinion of November 
22, 1911, I beg to say that, taking the language of that opinion strictly, it would 
have application only to village boards of education. The facts of that opinion, 
however, were very indefinitely stated, and I may well say that it should be read 
with reference to city boards of education in the light of the modification stated 
herein. 

232. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

CIVIL SERVICE IN CITIES-RIGHT OF APPOINTING POWER TO DE
MAND LIST OF NAMES FROM COMMISSION-INVALIDITY OF 
RULE OF COMMISSION REQUIRING PROMOTION TO FILL VA
CANCY. 

Under section 4480, General Code, the civil service commissi01' may make 
rules and regulations permitting the filling of offices and positions in the higher 
grades as far as practicable through promotion. It is the intention of this acr, 
however, to vest the power of appointment to positions in the specified officials of 
the municipality, and therefore, since the rule adopted by the commission compelling 
a vqcancy to be filled by promotion would be an exercise of the appointing power, 
such a mle would be invalid. · 

In its discretion, therefore, when a vacancy exists, the appointing power is en
titled on demand to have three names presented for the examination list from which 
to select an appointee. 

CoLUMBUS, OHIO, April 29, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of March 26, 1913, you inquire as follows: 

"First. May the civil service commission by adoption of rules and regula
tions provide for the filling of vacancies in the classified service of the 
city by promotion from the next lower grade, or has the appointing author
ity of the city a right to demand of the commission three names from which 
to make his selection in the case of a vacancy in the classified service? 
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"Second. Is the discretion lodged in the appointing authority to determine 
whether or not such vacancies are to be filled by promotion or by recourse to 
the eligible list, or may the civil service commission, by its rules, deny to 
the appointing authority such recourse to the eligible list, and by said 
rules provide that certain positions in the classified service i~ case of 
vacancies shall be filled by promotion?" 
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In an opinion given to Hon. Allen G. Aigler, city solicitor of Bellevue, Ohio, 
under date of April 29, 1912, this department held that the appointing power was 
not required to make an appointment to a position in the classified service, unless 
three names were submitted to it by the civil service commission as being eligible 
for appointment. It was further held in that opinion that the civil service commis
sion had no power of appointment under our statutes. 

In that opinion no question of the right to fill positions through promotion was 
considered. 

Section 4480, General Code, provides : 

"Applicants for admission into the classified service shall be subjected to 
examination which shall be competitive, public and open to residents of the 
city, with such limitations as to age, residence, health, habits and moral 
character as the commission prescribes. The commission shall prepare 
rules and regulations adapted to carry out these purposes with reference 
to the classified service of the city, which rules and regulations shall pro
vide for the grading of offices and positions similar in character in groups 
and divisions so as to permit the filling of offices and positions in the 
higher grades as far as practicable through promotions, and for public ex
aminations to ascertain the fitness of applicants for appointment in the 
classified service. Such applicants shall take rank upon the register as 
candidates in the order of their relative standing without reference to 
priority of examination. The result of the examination shall be accessible 
to all persons." 

This section requires that "applicants for admission into the classified service 
shall be subject to examination." It then authorizes the civil service commission 
to prepare rules and regulations to carry out the purposes of the civil service act, 
and specifically requires the commission to make rules and regulations, 

"for the grading of positions similar in character in groups and divisions 
so as to permit the filling of offices and positions in the higher grades as 
far as practicable through promotions." 

Under this power the civil service commission is authorized to group positions 
so as to "permit" the filling of the higher positions through promotions. This power 
will authorize the filling of positions through promotion from a lower to a higher 
office without requiring the employe to take an examination for the higher position. 
But the civil service commission cannot make a rule which will require the ap
pointing officer to fill a higher position through promotion. The commission can 
only make such rules and regulations as will permit the filling of positions through 
promotions. 

The civil service commission has no power of appointment. That power rests 
in some other officer or board. If the civil service commission could make a 
rule requiring the filling of positions through promotions, they could in fact make 
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the rule so as to virtually make the appointment. This would be encroaching upon 
the right of the appointing power. The rules should be made so as to permit 
the appointing power to fill positions through promotions if he so desires. 

The statute does not require the higher positions to be filled through promo
tions. It only permits such filling of the offices. It is left to the appointing power 
to determine whether positions of a higher grade shall be filled through promotions 
or by selection from the eligible list, as provided in section 4481, General Code, 
which reads: 

"Appointments shall be made in the following manner: The appoint
ing board or officer shall notify the commission of any vacancy to be 
filled. The commission shall thereupon certify to such board or officer the 
three candidates graded highest in the respective lists as shown by the 
result of such examination. Such board or officer shall thereupon ap
point one of the three so certified. Grades and standings so established 
shall remain the grades for a persiod of six months, or longer if the 
commission so determines, and in succeeding notifications of vacancies, 
candidates not selected may be dropped by the commission after having 
been certified a total of three times." 

By virtue of this section the appointing power is entitled to three names 
·from which to make the selection. 

The civil service commission may make rules and regulations to permit the 
filling of positions through promotions from a lower grade, but it cannot require 
the appointing power to fill the positions through promotion. The appointing 
power may fill the higher positions through promotions as provided by the rules 
of the civil service commission, or he may demand three names of the civil service 
commission from the eligible list from which to make his selection. 

The appointing power has the discretion to either fill a higher position through 
promotion or from the eligible list. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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261. 

TOWNSHIP TRUSTEES-DUTIES WITH REFEREKCE TO SALE OF 
CE:METERY LOTS-COLLECTIO~ OF FEES-LIABILITY OF PART
IES FOR MOKEY PAID TO AND DONE AWAY WITH BY SEXTON
CLERK, TREASURER AXD PRIVATE PARTIES. 

Under section 3448, General Code, it is the duty of township trustees to sell 
cemetery lots, but it is not made their duties to collect the money therefor. 

Under sections 3457, 3458 and 3459, General Code, the township treasurer 
is the proper custodian of funds received by the trustees, by way of gift, request, 
etc., and it is the duty of that official to receive all moneys secured by the sale 
of lots, digging of graves and from other sources of the township cemetery. 

The clerk of the township is not authorized to receive an}• money on behalf 
of the township and when money from the sale of cemetery lots is paid to him 
and not turned over by him, the bondsman of the clerk cannot be held for such 
defalcation, under the terms of the bond required of him. Under section 3300, 
General Code, he is personally liable for money so misappropriated. 

Private parties are presumed to know the limitations placed upon public 
officers and when the clerk and sexton are made by them agents for the payment 
of moneys given for cemetery lots to the township treasurer, said sexton and 
clerk are liable to their prinicpals and the prinicpals are liable to the township. 
If the trustees did not authorize a sexton or clerk to collect the money, they may 
not be held for its loss. They may, however, be liable for any loss to the town
ship, resulting from the sale by them of deeds without making provision for the 
payment of the money to the township treasurer. When the money is not re
ceived by the township, the deed is voidable for want of consideration, but would 
be good in the hands of an innocent purchaser for value. 

The township trustees. not having the duty to collect money for lots sold, they 
may not delegate that power to a sexton. The township treasurer having such 
duty, may delegate the power and if he does so and it is abused, he may be held 
personally liable. 

CoLUMBUS, OHIO, April 30, 1913. 

Bureau of Inspection and Supervision of Public Offices, ColumbtJS, Ohio. 

GENTLEMEN :-Under date of February 3, 1913, you inquire of this department 
as follows: 

"Under section 3451, General Code, township trustees are given con
trol of certain cemeteries.' Section 3448, General Code, makes it the duty 
of township trustees to sell cemetery lots. Is it the duty of the trustees 
to collect money for lots sold and work done on cemeteries in their charge 
and if so, can said trustees delegate this authority to a cemetery sexton 
or superintendent? 

"If the sexton or superintendent of a township cemetery, drawing a 
salary as such, with no record of his employment or official duties appear
ing in the minutes of the proceedings of the trustees, collects money from 
patrons of the cemetery for cemetery lots, digging of graves and other 
work done by him and pays said money to the township clerk instead of 
the township treasurer and a loss results from the mispayment, the 
money never reaching the township treasury, can the township trustees 
be held for the amount thus lost? If not, can the clerk and his bonds
men be held for the amount lost? 
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"Is it the duty of the township treasurer to collect money due his 
township for cemetery lots, digging graves and other cemetery receipts? 
If so, can he delegate that power to another?" 

The law pertaining to township cemeteries is found in sections 3441 to 3475, 
General Code. 

Section 3447, General Code, prescribes certain duties of the township trustees 
111 reference to such cemeteries, as follows: 

"The trustees shall have such cemetery laid out in lots, avenues and 
paths, number the lots and have a suitable plat thereof made, which shall 
be carefully kept by the township clerk. They shall make and enforce all 
needful rules and regulations for its division into lots, and the allotment 
thereof to families or individuals, and for the care, supervision and im
provement thereof, and they shall require the grass and weeds to be 
cut and destroyed at least twice each year in all such cemeteries. 
Suitable provision shall be made therein for persons whose burial is at the 
expense of the township." 

Section 3448, General Code, provides for the sale of lots in the cemetery as 
follows: 

"Upon application the township trustees shall sell at a reasonable price 
such number of lots as the public wants demand for burial purposes. 
Upon complying with the terms of sale, purchasers of lots shall be entitled 
to receive a deed or deeds therefor which the trustees shall execute, 
and which shall be recorded by the township clerk in a book for that pur
pose, the expense of recording to be paid by the person receiving the 
deed. Upon the application of a head of a family living in the township, 
the trustees shall make and deliver to such applicant a deed for a suitable 
lot for the burial of his or her family without charge, if in the opinion 
of the trustees, by reason of the circumstances of such family, payment 
therefor would be oppressive." 

This section authorizes the trustees to sell the lots; but it does not provide that 
the trustees shall collect the money therefor. 

Section 3449, General Code, provides: 

"The proceeds arising from the sale of such lots shall be used in 
improving and embellishing such grounds, aml the trustees shall build 
and maintain proper and secure fences around all such cemeteries, to be 
paid for from the township funds." 

Section 3457, General Code, authorizes the trustees to receive funds by gifts 
for the care of such cemetery, and reads: 

"The township trustees may receive by gift, devise, bequest, or other
wise, any money, securities or other property in trust, as a permanent 
fund to be held and invested by them and their successors in office, the 
income therefrom to be used and expended under their direction, in the 
care, improvement and beautifying of any burial lot designated and named 
by the person making such gift, devise or bequest, in any township cem
etery over which such trustees have jurisdiction." 
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Section 3458, General Code, proddes for the investment of such fund, as 
follows: 

''Such trustees shall invest such fund, in their names as such trustees, 
in interest-bearing securities, with interest payable annually or serni
anually, and the principal as it becomes due, to the treasurer of such 
township, change the investment as the interest of the trust demands and 
collect the interest dividends, or other income, as they become due and 
payable. From such income the trustees shall first pay the cost and 
expense connected with the trust, and the balance shall be expended, 
under their direction, in the proper care and beautifying of such burial 
lot, and draw warrants on the township treasurer to pay therefor, which 
shall be paid only from such income funds. Such gift, de\·ise or bequest 
and income therefrom shall be exempt from taxation, the same as other 
cemetery property." 

Section 3459, General Code, prO\•ides : 

"The township treasurer shall keep accurate and separate accounts of 
such inve,tments, the income therefrom, and of all disbursements, thereof, 
which shall be open to inspection at all reasonable times, and shall be 
approved by the trustees at each annual meeting. All moneys, securities 
and other property shall be and remain in the care and custody of the 
township treasurer and his successors in office, and he and his sureties shall 
he liable upon the official bond for the safe keeping and proper. account
ing, as for other money coming into his hands as such treasurer, belong
ing to the township. For any purpose connected with such trust, the 
trustees and their successors may commence any action at law, or in 
equity, in any court, or make any defense therein necessary to the execu
tion of the trust." 

It appears from these sections that the treasurer of the township is the proper 
custodian of the funds recei\·ed by the trustees by virtue of section 3457, General 
Code. 

The general duties of a township treasurer are prescribed by sections 3309, 
et seq. of the General Code. 

Section 3310, General Code, proddes: 

"Before entering upon the discharge of his duties the township 
treasurer shall give a bond payable to the trustees, with sureties approved 
by them, in such sum as they determine, conditioned for the faithful 
discharge of his duties as treasurer and the paying over according to law 
of all moneys that come into his hands by virtue of his office. Such 
bond shall be deposited with the clerk." 

Section 3316, General Code, provides: 

"~o money belonging to the township shall be paid out by the 
treasurer, except upon an order signed personally by at least two of the 
township trustees and countersigned personally by the township clerk." 

These sections contemplate that the township treasurer shall receive, pay out 
and be the custodian of all moneys belonging to the township, and it is the duty 
of the township treasurer to receive all such funds. 
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The trustees are given certain duties in reference to receiving gifts, and paying 
out moneys for repairs and improvement of cemeteries. They receive and pay out 
this money through the treasurer of the township who is the treasurer of the 
board of township trustees. 

It is the duty of the township treasurer to receive all money secured in the 
sale of lots, digging of graves and from other sources from the township cemetery. 

It appears in your case that the funds were received by the clerk and were 
misappropriated by him. You ask as to the liability of the clerk and his bonds
men for such misapplication. 

Section 3300, General Code, provides for the giving of a bond by the town
ship clerk, as follows: 

"Before entering upon the discharge of his duties, the township clerk 
shall give bond payable to the trustees with sureties approved by them, in 
such sum as they determine, conditioned for the faithful performance of 
his duties as clerk. Such bond shall be recorded by the clerk, filed with 
the township treasurer and carefully preserved." 

Section 3301, General Code, prescribes the duties of the clerk and reads: 

"The clerk shall keep an accurate account of the proceedings of the 
trustees at all their meetings, including their acceptance of the bonds of 
township officers. He shall record all township roads that are established 
by the trustees. He shall record the earmarks of cattle, sheep and hogs, 
used by the owners, and such other marks and brands as any person 
may wish to have recorded, but he shall not record the same mark or brand 
to two persons." 

The statutes give the clerk other duties, but I find no statute which authorizes 
the clerk to receive any money on behalf of the township. 

In State of Ohio vs. Griffith, 74 Ohio St., 80, it is held: 

"A public officer is personally, and may be even criminally, liable for 
malfeasance in office; but the sureties on his official bond are answerable 
only within the letter of their contract for the unfaithful performance 
of his official duties and not for dereliction outside of the limits of his 
official duties. State vs. Carter, 67 Ohio St., 422, distinguished. 

"The clerk of a board of education is not authorized, nor is it made 
his duty by statute, to receive and become the custodian of tuition funds 
belonging to such board, and such board is not empowered by section 
3985, Revised Statutes, to make a rule conferring such authority or im
posing such duty on the clerk of the board; and where pursuant to such 
a rule, the clerk of the board was permitted to and did receive and have 
the custody of tuition funds which he failed to safely keep and account 
for, the sureti~s on his statutory bond are not liable therefor." 

This rule applies to the case now in question. It was not the duty of the clerk 
to receive this money, and the stat.utory bond given by him would not cover such 
money. 

The bondsmen of the clerk cannot, therefore, be held for the defalcation of the 
clerk as to this money. 
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The clerk, however, received this money and he has not properly accounted for 
it. He is, therefore, personally liable for refunding the money so received. The 
question arises; to whom is he liable, also who must stand the loss if the clerk is un
able to account for it? 

It has been seen that neither the sexton nor the clerk have been authorized 
to recei\·e this money for the township. The money never reached an officer of 
the township who was chargeable with the collection thereof. 

A person who deals with an officer, and an officer is in fact but an agent of 
the public, must take notice of the authority and powers of the officer at his 
peril. 

.\t section 551 of Throop on Public Officers, the rule is stated. 

''But the rule is different \vhen an officer exceeds his powers; in 
such a case, the body for which he acts, whether it is the state, a municipal 
corporation or other public organization, is not bound by his acts; and 
every person dealing with an officer must, at his peril, ascertain the extent 
of his powers. In this respect the rule is more stringent respecting public 
officers and agents, than it is respecting private agents; the former are 
held more strictly within the limits of their prescribed powers, than the 
latter; and a contract, made by a public agent, relating to a subject within 
the general scope of his powers, does not bind his principals, if there 
was a want of specific power to make it." 

The sexton had no right to receive the money on behalf of the township. The 
failure of the sexton to pay to the treasurer of the township money entrusted to 
him could not be charged against the township. The same is true as to the money 
rcceind by the clerk. X either of them had any authority to receive money for 
the township. 

\\'hen a purchaser of a lot paid the sexton, such purchaser made the sexton 
his agent to remit the money for him. When the sexton gave the money to the 
clerk, the clerk thereby became the agent of the purchaser. The clerk was not the 
agent of the township for the purpose of collecting money. 

The money was lost through the defalcation of the agent of the purchaser of 
the lot. The agent is responsible to his principal and the principal must stand the 
loss if the agent is unable to make it good. 

The clerk, therefore, is personally liable to the persons from whom the money 
is received and is not liable to the township therefor. 

You ask further as to the liability of the trustees for such defalcation. 
It does not appear that the trustees authorized the sexton to collect this money, 

or that the trustees authorized the sexton to pay the money to the clerk. The trustees, 
therefore, would not be liable for the money thus collected and lost. 

They may, however, be liable for any loss to the township if they gave a 
deed for a cemetery lot which was paid for to the clerk, but which money never 
reached the township treasury. 

Section 3448, General Code, supra, provides: 

"Upon complying with the terms of sale, purchasers of lots shall be 
entitled to receive a deed or deeds therefor which the trustees shall 
execute." 

One of the terms of the sale would be payment of the purchase price. The 
trustees are not authorized to execute a deed for a cemetery lot, except to an indigent 
family, without receiving pay therefor. 

If, therefore, the trustees have executed deeds for lots the purchase price of 
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which was paid to the clerk or sexton but the same did not get to the township 
treasury, and a loss to the township is occasioned thereby, such trustees would be 
liable for such loss. 

If the purchase money never reached the township treasury there was no con
sideration to the township for the deed and the title of the purchaser would be 
invalid. Such deed would be good in the hands of a bona fide purchaser for value 
without notice. In such case there would be a double liability; first, the trustees 
would be liable; second, the original purchaser would be liable to the township 
for the purchase price of the lot. 

In City of Tiffin vs. Shawhan, 43 Ohio St., 178, it is held: 

"The execution of a special power to convey lands by a public officer 
must be in strict pursuance of the power, or no title is conveyed." 

At page 1158, volume 37 of Cyc., the rule is stated: 

"A payment of taxes, in order to be effective in relieving the person 
and his property from liability, must be made to the officer primarily 
authorized to receive them, or at least to some one legally delegated to act 
in his behalf in receiving and receipting for the taxes." 

Also at page 1368 of 31 Cyc. it is said: 

"Authority to collect, like all authority of an agent, must be traced 
to the principal. Moreover it is not to be inferred from mere employ
ment as agent. To bind the principal the collection must be made by one 
who is not only his agent but who has been clothed with authority to 
make such collection." 

The rule of recovery against a bona fide purchaser is stated at page 1057, 
volume 32 of Cyc. as follows: 

"The government cannot repudiate a patent on the ground of fraud 
and recover the land as against an innocent purchaser for value from the 
patentee, and the fact that a person purchased from an entryman before the 
issuance of the patent does not deprive him of the character and ~ights of a 
bona fide purchaser for value." 

As the purchaser of the lot has not paid the money to the proper officer the 
debt is not discharged and he is still liable to pay the debt. As the trustees executed 
deeds for lots before the township was paid therefor, they are liable for all loss 
occasioned thereby. 

It does not appear that the trustees performed any act in reference to the 
money received for digging graves and the other work. Unless it can be shown that 
they participated in this loss the trustees would not be liable. 

The statutes do not authorize the township treasurer to appoint a deputy. If 
the township treasurer directed some one to receive the money of the township 
for him, such person would not be an official of the township, but would be the 
private agent of the treasurer, and the treasurer would make himself liable for a 
misapplication of funds received by such person. 

It is not the duty of the township trustees to collect money for lots sold in 
a cemetery and they cannot delegate that power to a sexton. The treasurer is re
quired to receive and collect such money under the direction of the trustees. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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265. 

CITY HE.-\L TH OFFICER XOT AX OFFICER-:\IA Y BE PAID BY CITY 
FOR SERVICES TO IXJURED FIRE~IEX. 

Si11ce none of t/ze indicia usually/ C01111ected with a public officer are preseut 
in the case of a health officer; si11ce tlze i11cumbe11t of that positi011 is subject to the 
will of the board of lzealtlz, as to the 11ature of lzis duties, as to his term of office, and 
to his salary, he is 11ot to be co11sidered a public officer a11d therefore does 110t come 
within the terms of either sectio11 3808 or section 12912, General Code, prohibiti11g 
the al/owa11cc of compensation to mzwicipal officers for work, services or materials 
furnished i11 addition to those required by the office. 

Cou.:~1Bt:s, Omo, April 30, 1913. 

Bureau of l11spection and Supel"<'ision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

Gn:n.E!IfEX :-Under date of April 19th you request my opinion as follows: 

"Is the health officer of a city such an officer as would make it illegal 
for him to be paid from the city treasury for services for professional at
tendanc~ upon injured firemen, it not being one of his official duties as 
health officer to render such services?" 

Sections 3808, 12912 and 4408 of the General Code are as follows: 

"Section 3808. X o member of the council, board, officer or commis
sioner of the corporation, shall have any interest in the expenditure of 
money on the part of the corporation other than his fixed compensation. 
A violation of any provision of this or the preceding two sections shall 
disqualify the party violating it from holding any office of trust or profit 
in the corporation, and shall render him liable to the corporation for all 
sums of money or other thing he may receive contrary to the provisions 
of such section, and if in office he shall be dismissed therefrom. 

''Section 12912. \Vhoevcr, being an officer of a municipal corporation 
or member of the council thereof or the trustee of a township, is intere&ted 
in the profits of a contract, job, work or services for such corporation 
or township, or acts as commissioner, architect, superintendent or engineer, 
in work undertaken or prosecuted by such corporation or township during 
the term for which he was elected or appointed, or for one year thereafter, 
or becomes the employe of the contractor of such contract, job, work or 
services while in office, shall be fined not less than fifty dollars nor more 
than one thousand dollars, or imprisoned not less than thirty days nor more 
than six months, or both, and forfeit his office. 

'·Section 4408. The board of health shaH appoint a health officer, who shall 
he the executive officer. He shall furnish his name, address and other in
formation required by the state board of health. The board may appoint a 
clerk, and with the consent of council, as many ward or district physicians 
or one ward physician for each ward in the city as it deems necessary." 

The answer to your question depends upon whether or not the health officer 
is an officer of the corporation within the meaning of sections 3808 and' 12912, above 
quoted. The only reference to the duties of the health officer are the words of 
section 4408, which state that he shall be the executive officer. 



250 BUREAU 

I am able to find but two decisions in this state which passed upon the nature 
of this position. The first is State YS. Craig, 69 0. S. 236, which held that a health 
officer is not an employe as that word is used in section 189 of the 1-Iunicipal Code. 
The decision in this case, however, was confined solely to the language of the 
respective statutes and simply held, as is disclosed by the language of the court on 
page 246, that a health officer is not such an employe as is comprised within the 
terms of section 189 of the 1-Iunicipal Code. The other decision is that of State 
ex rei. Miller vs. Council of 1-fassillon, 2 0. C. C. R. page 167, wherein the court 
says, no page 169: 

"It will be observed that the duties of the appointee or health officer 
are not prescribed by statute. He is the servant of the board of health that 
makes the appointment. He is under their absolute control and direction : 
and in addition to that, they fix his salary. His salary is at the will of 
the board of health. His term of office is at their )Vill; they may terminate 
it at their pleasure. * * * Now, that being the nature of the employmrnt, 
perhaps it is a misnomer here to call him officer at all. He is more like 
an employe or servaut of the board of health." 

In substance, this decision held that a health officer did not come within the 
terms of section 1717 of the Revised Statutes prohibiting an increase of salary of 
an officer during .his term. The decision was based rather upon the fact that the 
health officer did not have a definite term of office than upon the circumstances 
that he was not a public officer. The language of this case, above quoted, there
fore, is merely dicta and cannot be considered controlling. 

It is well understood that the question whether or note a certain office is 
properly a public office is a very vague and difficult one at times to decide. It is 
well settled that the mere designation of the term "office" or "officer" does not of 
itself constitute a public office. State vs. Jennings, 57 0. S. 415; State YS. Kennon, 
7 0. s. 557. 

The indicia of a public office are enumerated in State vs. \Vilson, 29 0. S. 349: 

''He is appointed for a definite term. He !1mst take the oath prescribed 
by the constitution. He must reside in the institution that he superintends. 
His duties are prescribed by law and not by contract. He is clothed with 
the right and correspondent duty to execute a public trust. He has a 
right to the salary attached to the office. The office is continuing. If .it 
becomes vacant, it may be filled by a successor, upon whom the duties will 
be cast." 

From a review of the decisions, however, it is clear that the existence or non
existence of one or seyeral of these indicia is not controlling. 

In State vs. Halliday, 61 0. S. 171, the court said: 

"The distinguishing characteristics of a public officer is that the in
cumbent, in an indepeudeut capacit::,•, is clothed with some part of the 
sovereignty of the state, to be exercised in the interest of the public as 
required by law." 

This principle is borne out by a host of decisions cited in 11 Encyc. Digest of 
Ohio Reports, 214. ln the case of a health officer none of the indicia set out in 
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these authoritie~ are present unless it be that he is clothed with authority to execute 
a public trust. The decisions substantially bear out the proposition, however, that 
this authority must be extended to the officer in an independent capacity. Thus, 
in State vs. ~Iason, 61 0. S. 62, the court said: 

.. One who performs no duties except such as by law are charged 
upon a superior does not hold an office but merely an employment." 

It is a well settled principle of common law that the office of superior and 
deputy constituted one office; that the deputy was not looked upon as a public 
officer. 

I am unable to see how, in the present case, the health officer can be accorded 
any greater dignity than a deputy. Since, therefore, none of the indicia usually at
tendant upon a public office seem to be present in this case; since the health officer 
is subject to the will of the board, as to the nature of his duties, as to his term of 
office and as to his salary, I am of the opinion that the dicta of the court in 
State n. Council of ~Iassillon, above quoted, should be accorded deference as the 
only existing Ohio authority. 

I therefore hold that the health officer is not such an officer of the municipal 
corporation as is comprehended by the terms of either section 3808 or section 12912, 
General Code, and that he may properly be allowed compensation for professional 
attendance upon injured firemen. 

267. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPORTIOXMEXT OF PERCENT AGES TO COUXTY AUDITOR ON FEB
RUARY SETTLEMEXT, 1907, AS AFFECTED BY THE ENACTMEXT 
OF COUNTY OFFICERS' SALARY LAW-CLAIMS BARRED BY 
ST.\TUTE OF Lll\fiTATIOXS . 

.-Jltlzouglz the decision of tlze supreme court providing a method of apportioninq 
fees to the county auditor at the semi-annual settlements, under the fee system law, 
in accordance with the year extending from settlement to settleme11t, is contrary to 
the former custom of allowing such fees, in accordance with the official year of the 
auditor, ner:erthelcss, tlze lapse of six yea1·s from the date of accrual of any claims 
with reference thereto, will bar recovery at this time by county auditors of any 
differences in pa;yments which may be shown to have been made by reason of the 
adoption of this custom. 

CoLUMBUS, OHIO, ~Iay 2, 1913. 

Bureau of Inspection and Sl!f>en•ision of Public Offices, Department of Auditor of 
Stale, Columbus, Ohio. 

GEXTLE!I!EX :-Under date of January 4, 1913, you requested my opinion as 
follows: 

"The supreme court recently held in the case of \Viii R. Lewis vs. the 
State ex rei. Stilwell, Case Xo. 12881, that the fees accruing to the auditor 
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on the February settlement, 1907, compensated such auditor for the stx 
months from August 15, 1906, to February 15, 1907, and decided how the 
fees accruing on said settlement should be divided as between the county 
auditor personally and the fee fund due the county. 

"Applying this principle, would the fees accruing on any preceding 
February settlement, and February, 1905, belong to the auditor who, entered 
upon his first term the third Monday of October, 1904, or should such 
fees be divided pro rata between him and his predecessor as the time from 
the 15th of August to the third ::\Ionday of October, 1904, is to the time 
from the third Monday of October, 1904, to the 15th of February, 1905? 

"Is a county auditor whose term expired the third ::\Ionda\' of October, 
1904, uow entited to receive fro;n the county treasury an); part of the 

settlement fees accruing at the February settlement, 1905? If so has the 
county a claim in the same amount against the county auditor who entered 
upon his first term the third Monday of October, 1904? 

"P. S. The custom in the several counties of the state for a great 
many years· past. prior to the enactment of the salary law, was to con
sider the February settlement fees as compensation for the first half of the 
official year beginning the third l'vfonday of October and the August settle
ment fees as compensation for the last half of the official year ending the 
clay preceding the third Monday of the following October. The supreme 
court took a different view and it seems to us that if it should be held that 
any part of the fees of the February, 1905, settlement are due to the auditor 
whose term expired the third Monday of October, 1904, there would be 
due from this last mentioned county auditor to the county or his prede
cessor a similar division of the fees of February settlement next following 
his entering upon his first term of office. This case arises in X oble county, 
where Mr. Hastings (now a member of the general assembly) has filed a 
bill with the county commissioners claiming a compensation from the 15th 
day of August, 1904, to October 17, 1904. ~Ir. Hastings was succeeded by 
J. vV. Shinely, who was in office when the salary law took effect, January 
1, 1907, and to whom there is now due the sum of $247.89 under the supreme 
court decision, less a finqing made by this department on account of over
charges for indexing. The present auditor of Noble county will not pay 
any money to either of the claimants until he has written authority of 
this department under the instruction of the attorney general's department." 

Your statement in brief is that the supreme court in the re~ent case of Lewis 
vs. State ex rei. Stilwell, held that an auditor holding office on January 1, 1907, 
(the date upon which section 1069, Revised Statutes, providing for the allowance 
upon a monthly estimate to the auditor of certain percentages of the moneys shown 
to have been collected by the county treasurer, upon the February semi-annual set
tlement, was repealed and substituted by the statue providing for a salary in lieu 
of said percentages) was entitled to the portion of such percentages, represented by 
that part of the six months immediatey p~eceding said semi-annual settlement, 
which was served by the auditor up to the time of the taking effect of the salary 
law. 

In substance the court allowed the auditor payment from August 15th, to 
January 1st, such payment being three-fourths of the percentages allowed upon the 
collections of the treasurer as shown by the February semi-annual settlement. 

This decision of the supreme court was contrary to the former custom of allow
ing such percentages according to which custom the percentages allowed at the semi
annual settlements were apportioned to the first and second six months respectively 
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of the auditor's official )'ear. Had the auditor, therefore, been paid in accordance 
with the former custom, he would have been paid that portion of the percentages 
allowed at the February· semi-annual settlement, in accordance with section 1609, 
Revised Statutes, which the period from the third Monday in October to the first 
day of January, bore to the period of six months intervening the third ::\Ionday 
of October and the third ::\Ionday of April. 

It is clear, therefore, that when the auditor in question, (that is ::.\Ir. S.) took 
office, he was allowed his percentages on the February settlement from October, 
1904, to April, 1905, on the basis of the former custom; and his predecessor was 
allowed his percentages on the August settlement, 1904, in accordance with this 
same custom, on the basis of the August settlement. Had the rule of the supreme 
court been applied when the predecessor was in office, his percentages from August, 
1904, to the third ::\Ionday in October of the same year would have been based upon 
the settlement of the following February, instead of the settlement of August, 
1904, as was the case. 

The settlement of the question involved in your inquiry would involve a com
plete reaccounting and reapportioning of all payments made to each auditor and 
after the same had been determined, the probable result would be a finding to the 
effect that the predecessor (Mr. H.) would have had a claim against the county for 
the difference between the amount actually received by him and the amount which 
would have been received had he been paid in accordance with the supreme court's 
ruling; and the successor (Mr. S.) would probably owe the county the difference 
between the amount actually received by him and the amount which would have 
been paid in accordance with the court's ruling. 

It is well settled, that the statute of limitations may be employed as a defense 
against a claim in behalf of counties, townships and municipalities. 

8 Encyc. Digest of Ohio Reports, page 850. 
Oxford Township vs. Columbia, 38 0. S. 87. 
State vs. Blake, 2 0. S. 148. 
Williams vs. First Presbyterian Society, Cin. 1 0. S. 478. 

Section 12222, General Code, provides as follows: 

"An action upon a contract not in writing, express or implied, or 
upon a liability created by statute other than a forfeiture or penalty, shall 
be brought within six years after the cause thereof accrued." 

The claims under consideration in the present case are claims for money 
had and received, and therefore, come within the terms of section 12222, General 
Code, implied contracts. 

Mount vs. Lakeman, 21 0. S. 643. 
Commissioners vs. McClure, 7 0. N. P. 187. 

Since Mr. S. received compensation in accordance with the supreme court's 
ruling, from August, 1906, the causes of action against him would not have ac
crued subsequent to that date, and I am, therefore, of the opinion that the county 
is barred, by this statute of limitations, from pursuing any action thereon. The 
claim of Mr. H. who went out of office in 1904 a fortiori is also clearly barred by 
this statute. 

In conclusion, therefore, I am of the opinion that whatever claims may be 
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shown, by a reapportionment of the percentages to have been due to or owed 
by the county by reason of the supreme court's ruling in this matter at some prior 
time, these claims are now all barred by reason of lapse of time. 

284. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

SHERIFF ENTITLED TO JAIL FEES FR011 CITY FOR PRISONERS 
COMMITTED FOR VIOLATIONS OF ORDINANCES-RIGHT OF CITY 
TO CHARGE SUCH FEES AS COSTS AGAINST INDIVIDUALS
pAYMENT OF FEES INTO COUNTY FEE FUND. 

Under section 2845, General Code, a sheriff is entitled to receive jail jees for 
all prisoners under his charge, and when the prisoners are committed to a county 
jail for violations of ordinances, in accordauce with section 4564, General Cod<?, 
the sheriff is entitled to _receive from the city the proper fees. 

It is well settled that costs are governed by statutory provisions and that in 
the abseuce thereof, costs may not be charged a criminal proceeding. 

The authority of a municipal council to fix fees in ordinance cases, is provided 
by section 4581, General Code, and in accordance therewith, council may charge 
similar fees for sheriffs' services to those prescribed by section 2845, General Code, 
and charge the same as costs in the case. 

Inasmuch as these fees were received by the sheriff in his official capacity, they 
must be paid by the sheriff, into his fee fund, under the county officers' salary 
law. 

CoLUMBUS, OHIO, May 14, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of March 17th, 

wherein you request my opinion upon the following questions, arising under sec
tions 4564 and 2845, General Code : 

"1. 1Iay sheriffs' jail fees be charged against and collected of a 
city making use of the county jail: (a) When the ordinance under which 
the prisoners are confined in the county jail makes no provision for jail 
fees and (b) when the ordinance makes provision for such fees? 

"2. If the sheriff legally collects such jail fees from a city shall the 
same accure to the benefit of the sheriff's fee fund or to his personal 
profit? 

"3. May a city legally tax such jail fees in the cost bill against the 
defendants, and if so, and the costs are collected from the defendant, shall 
the same accrue to the sheriff's fee fund or to his profit?" 

The sections which you cite, insofar as they are applicable, are as follows: 

"Section 4564. * * * Any (municipal) corporation not provided with a 
workhouse, or other jail, shall be allowed, for the purpose of imprisonment, 
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the use of the jail of the county, at the expense of the corporation. * * * 
Persons, so imprisoned in the county jail shall be under the charge of the 
sheriff of the county, who shall receive and hold such persons in the manner 
prescribed by the ordinances of the corporation, until discharged by due 
course of law. 

"Section 2845. For the services hereinafter specified, when rendered, 
the sheriff shall charge and collect the following fees and no more: * ~' * 
jail fees for receiving, discharging or surrendering each prisoner, to be 
charged but once in each case, fifty cents * * *. When any of the fore
going services are rendered by an officer or employe whose salary or per 
diem compensation is paid by the county other than from the sheriff's fee 
fund, the legal fees provided for such services in this section shall be ta.'ted 
in the costs in the case and when collected shall be paid into the general 
fund of the county." 

255 

Your question relates, of course, to prisoners received under convictions of 
violations of city ordinances. In this connection I call your attention to section 
4556, General Code, which provides as follows: 

"The costs of the mayor and other officers, in all cases, shall be fixed 
by ordinance, but in no case greater than the fees for similar services before 
justices of the peace. In case of conviction the fees of officers, jurors and 
witnesses shall be taxed against the parties convicted, and in case of ac
quittal of the violation of an ordinance, the costs, except the fees of the 
mayor and marshal, shall be taxed against the corporation." 

and also to section 4581, General Code, which provides as follows: 

"Other fees in the police court shall be the same * * * in cases for 
violation of ordinances * * * as the council, by ordinance, prescribes, not 
exceeding the fees for like services in state cases." 

It seems to me that the questions which you ask may be approached from two 
angles of view; first, as to the right of the sheriff to receive the sum of fifty cents 
in each case. I am of the opinion that this right exists in the sheriff as jailer. 
The source from which his fees are paid is, in my opinion, immaterial, so far as the 
sheriff is concerned. As jailer he deals with the city in the capacity of a contract
ing party, by virtue of the statute (section 4564) above quoted. Therefore, I am of 
the opinion that the sheriff must look to the city in the first instance for his fees; 
and that it not incumbent upon the sheriff to make his costs, so to speak, out of the 
costs in any case. 

The other angle from which I have suggested the question may be viewed is 
that of the authority of the city to fix by ordinance the fees of the sheriff. This 
is suggested by your first question. In my opinion, however, the city council has 
no authority to fix or remit the fee of the sheriff in his capacity as jailer, that 
being fixed by the statute itself. Council does have authority, however, to determine 
what fees of officers shall be included in the costs chargeable in ordinance cases. 
This distinction must be observed. In fixing the costs the municipal corporation is 
not in any way limited in determining the right of the sheriff to fees, but is only 
limited in determining the amount which it will authorize the mayor or police 
judge to tax against the defendant in case of conviction under a penal ordinance. 
That is, if the ordinance of the city should fail to provide that the jail fees of the 
sheriff should be taxed as costs in case of conviction, the defendant could not be 
held for them, because, as has been often decided, liability for costs is entirely 
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statutory, there being no common law on the subject in Ohio. A fortiori, then, 
it must follow that liability for costs in proceedings under municipal ordinances is 
entirely a matter of ordinance, so long as the legislature has not determined the 
question itself, but has specifically delegated the power to fix costs in ordinance 
cases. 

I am of the opinion that the sheriff may charge against and collect from a 
city making use of the county jail the fees to which he is entitled under section 
2845, General Code, regardless of the provisions of the ordinance under which the 
prisoners are confined in the county jail. This constitutes an answer to both 
branches of your first question. 

Answering your second question, I am clearly of the opinion that Inasmuch as 
the sheriff receives these fees in his capacity as an officer of the county they must 
be turned into his fee fund under the county officers' salary law, the language of 
which, in this particular, is, as you know, very comprehensive. 

Answering your third question, I am of the opinion that the city may legally 
tax such jail fees in the cost bill against the defendant, provided such fees are made 
costs by an ordinance passed under section 4556 or section 4581, as the case may be. 
However, if the costs are collected from a convicted defendant they do not accrue 
to the sheriff's fee fund, but, in my opinion, must be paid into the treasury of the 
municipality. This follows, I think, not alone because of the provisions of section 
4231, General Code (seemingly applicable only to cities), which might not be 
regarded as applicable to the fees of the sheriff, but also because of the fact, 
which I have already pointed out, that under the statute which requires that the 
use of the jail shall be at the expense of the city, the city is itself primarily 
liable for the sheriff's jail fees. This being the case, the city cannot shift this 
liability by providing by ordinance for taxing such fees in the costs of an ordi
nance case. Inasmuch, then, as the city is the responsible party, so far as the 
sheriff is concerned, it must pay him his fees, and if it chooses to reimburse itself 
by providing for their taxation as costs, that is a matter with which the sheriff 
has no concern whatever. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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285. 

CITY COUNCIL 1IAY PROVIDE C0:1IPENSATION FOR SERVICES OF A 
JUSTICE OF THE PEACE APPOINTED TO ACT DURING ABSEXCE 
OR DISABILITY OF ~IAYOR-FEES IN STATE CASES MAY BE RE
TAIKED-FEES IX ORDIXANCE CASES PAID INTO CITY TREAS
URY. 

Under section 4549, General Code, a justice of the peace appoi11ted by the 
mayor in cities having 110 police judge, to act during the absence or disability of 
the executive, has the same authority and power as the mayor and is, therefore, 
enti~led to collect the same fees in state ordinance cases as the mayor. 

Under section 4213, General Code, fees collected in ordinance cases, must be 
fumed iuto the city treasury, but in accordance with the decisio11 of Portsmouth 
vs. Mil/stead, fees pertaining to state cases may be retained. 

Under section 4214, General Code, cozmcil may fix the compensation of officers 
i~£ the city government, aud thereunder may allow such justice of the peace a 
fixed compensation for services performed by him in ordinmtce cases. 

CoLUMBUS, Oaro, April 11, 1913. 

Bureau of !lzspection and Supervisiou of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of October 5, 1912, you requested my opinion as 
follows: 

"Is it legal for the city council to provide a salary for the services of 
a justice of the peace designated by the mayor to perform his duties in 
criminal matters in the absence of the mayor from the city? If the com
pensation of such justice of the peace cannot be legally paid from the city 
treasury, may he be allowed to retain his fees in ordinance cases, as well 
as those in state cases?" 

In cities having no police court, the justices of the peace may be appointed to 
act m the mayor's stead under section 4549, which follows: 

"In cities having 110 police judge, in the absence or during the disability 
of the ma:yor, lze may designate a justice of the peace to perform his 
duties in criminal matters, which justice shall, durillg the time, have the 
same power and authority as the ma:)'Or." 

Under this statute such justice succeeds, during the time of his service in the 
place of the mayor, to the same 'powers and authority in criminal procedures. The 
following sections provide for fees allowed to a mayor in criminal cases for viola
tion of state statutes: 

"Section 4534. * * * The fees of the mayor in all cases, excepting those 
arising out of violation of ordinmzces, shall be the same as those allowed 
justice of tlze peace for similar services." 

"Section 4550. He (the mayor) shall keep a docket, and shall be en
titled to receive the same fees allowed justices of the peace for similar 
services." 

9-A. G. 
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Section 4556 of the General Code provides for the fixing of his fees in cases 
tried by him for violation of city ordinances, as follows: 

"The costs of the mayor and other officers, in all cases, shall be fixed 
by ordinance, but in no case greater than the fees for similar services before 
justices of the peace. In case of conviction the fees of officers, jurors 
and witnesses shall be taxed against the parties convicted, and in case of 
acquittal of the violation of an ordinance, the costs, except the fees of 
the mayor and marshal, shall be taxed against the corporation." 

Until council has fixed fees for such cases, none can be assessed by the mayor. 
(City of Bellefontaine vs. Haviland, 3 N. P. n. s., 79.) Section 4213 of the 
General Code is as follows : 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, and, 
excepting as otherwise provided in this title, all fees pertaining to any 
office shall be paid into the city treasury." 

This provision is interpreted in the syllabus of the case of Portsmouth vs. 
Millstead, and the case of Portsmouth vs. Baucus, 18 C. C. decisions, 384, as follows: 

"The provision of 96 0. L., (section 126 Rev. Stat. 1536-633) requiring 
'that all fees pertaining to any office shall be paid into the city treasury' 
has reference to municipal fees solely or such fees as may be fixed by 
municipal authorities. This section does not authorize the city to inter
fere with the fees of mayors or chiefs of police in state criminal cases. 
Whether such authority can be delegated to such municipalities-query." 

In view of this decision, therefore, the mayor is entitled to retain the fees 
assessed by him in state cases, which are the same as those provided for justices of 
the peace, under section 4550 of the General Code, but he' must pay all fees received 
by him, as provided by ordinances of council, into the city treasury under section 
4213 of the General Code quoted above. 

Under section 4549 of the General Code above quoted, the justices of the peace 
appointed by the provisions therein, succeed to the power and authority of the 
mayor. The question, therefore, arises as to whether or not such justices of the 
peace are entitled to any compensation for their services in cases for the violation 
of city ordinances. 

Section 4214 of the General Code provides as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall d;termine the number of officers, clerks and employ.?s in 
each department of the city govemment, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of 
bond to be given for each officer * * *." 

In the case of State ex rei. Smith vs. Lotschuetz, Auditor, 10 Nisi Prius, n. 
s., on page 263,. the court says of this statute: 

"This section clearly confers upon council, except as otherwise pro
vided in that act, the right to determine the number of officers, clerks and 
employes in any department of the city government, and also confers upon 
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council the right to fix, by ordinance or resolution, their respective 
salaries and compensation. Here is an express declaration upon the part of 
the legislature that the council shall have the right to fix the salaries and 
compensation of all officers, clerks and employes in any department of 
the city government, except as otherwise provided in that act." 
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A justice of the peace appointed by the mayor under section 4549, General Code, 
renders service in behalf of a municipality, when hearing and disposing of ordinance 
cases, and when acting in these cases, he charges the same fees which are pre
.scribed for hearing by the mayor, by virtue of section 4549, General Code, which 
fees, in accordance with section 4213, General Code, above quoted, which prescribes 
that all fees pertaining to a11y office shall be paid into the city treasury, must beyond 
question of doubt be paid into the municipal treasury. 

I am of the opinion that there is nothing expressly provided or which could 
justify the implication anywhere in these statutes, that when a mayor is obliged to 
appoint a substitute in these cases by reason of necessary absence or disability, he 
is obliged to compensate such substitute from his own funds. On the other hand, I 
do not think it plausible that the statutes intended a justice of the peace so serving 
to act without compensation in ordinance cases. 

In the 11th volume of Encyc. Digest of Ohio Reports, page 215, it is said: 

"Any man is a public officer who hath any duty concerning the public, 
and he is not the less a public officer when his authority is confined to 
narrow limits; for it is the duty of his office and the nature of that duty 
which makes him an officer and not the extent of his authority. Shaw vs. 
Jones, 4 N. P., 372. State vs. Rust, 4 0. C. C., 329." 

In view of this authority, therefore, I am of the opinion that a justice of the peact!, 
supplanting a mayor to this extent is an officer in a department of the city government, 
whose compensation may be fixed by council in the exercise of a reasonable dis
cretion by authority of section 4214, General Code, above quoted. 

It would seem well to state in this connection, however, that section 4549, 
General Code, above quoted. must not be construed to authorize a ma.yor to appoint 
a substitute justice of the peace at random, for it clearly seems to be the intention 
of the statute, that when a police court has not been provided, the duty of hearing 
ordinance cases must be shouldered by the mayor as part of his official duties. 
This statute authorizes the appointment of a substitute only in cases of necessary 
absence or disability. 

As to the fees of such justices in state cases, the case of Portsmouth vs.Mill
stead, above quoted, is decisive upon the point that such justices may retain their 
fees in state cases. 

With your communication you enclose a copy of an ordinance of the city of 
::\Iansfield, providing for the compensation of such justices to be paid out of the city 
treasury, for services in both state and city cases; and you inquire whether such 
ordinance is legal. As to the allowance in state cases, since the statutes provide the 
compensation to which a justice is entitled therein, and since he is entitled to 
retain such compensation and since, furthermore, such services are determined 
to be rendered in behalf of the state instead of the municipality, I am of the 
opinion that an ordinance of council allowing further compensation is illegal and 
void. As to the compensation permitted in said ordinance for services in ordinance 
cases, I am of the opinion, for the reasons aforesaid, that the same is legal and 
proper, provided such services were rendered on account of absence or disability of 
the mayor. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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288. 

BOARD OF COMMISSIONERS OF SINKING FUND OF SCHOOL DIS
TRICT HAS CONTROL OF SI~KIN"G FUND, BUT CUSTODY RE
MAINS IN THE TREASURY OF THE BOARD OF EDUCATION. 

Under section 7604, General Code, and the following statutes which pro~·ide for 
the deposit of all moneys coming into the hands of the treasurer of the board of 
education of a school district and the following statttfes which provide the mode 
of procedure for deposit of funds; and under section 4768, which provides that 110 

money shall be withdrawn from depositories except upon a1t order signed by the 
treasurer and by the president or vice-president, and counter-signed by the clerk 
of the board of education; and under section 7613, and related statutes, which re
quire the board of education to set aside and appropriate funds for the use of the 
sinking fund commission, the custody of such funds must reside with the board 
and its treasurer, whilst the control of the same is vested in the sinking fund com
mission. 

The commission of the sinking fund may withdraw for its own purpose from 
such funds, therefore, only by requisition directed to the board. 

CoLUMBUS, Omo, May 14, 1913. 

B1treau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of April 24th you request my opinion as follows: 

"We respectfully request your written opinion upon the following 
questions: 

"Section 7614, G. C., provides for the appointment of a board of 
commissioners of the sinking fund for school districts. 

"Section 7615, G. C., makes it the duty of the commissioners of the 
sinking fund to invest such fund. 

"Section 7617, G. C., requires that the commissioners of the sinking 
fund make an annual report to the board of education, giving a detailed 
statement of the funds in their charge for each year, ending April 31. 

"Is the board of commissioners of the sinking fund made custodian 
of the money in such fund? If so, would a depository contract made be
tween a board of education and a bank, provided for in sections 7604 
to 7608, General Code, cover funds separately deposited by the board of 
commissioners of the sinking fund of the district?" 

Sections 7613 to 7619, General Code, are the statutes which provide for a 
sinking fund and a commission for its management and control in school dis
tricts,. They are as follows : 

"Section 7613. In any school district having a bonded indebtedness, for 
the payment of which, with interest, no provision has been made by a 
special tax levy for that particular purpose, the board of education of 
such district annually, on or before the thirty-first day of August, shall 
set aside from its revenue a sum equal to not less than one-fortieth of such 
indebtedness together with a sum sufficient to pay the annual interest 
thereon. 

"Section 7614. The board of education of every district shall provide 
a sinking fund for the extinguishment of all its bonded indebtedness, 
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which fund shall be managed and controlled by a board of commissioners 
designated as the 'board of commissioners of the sinking fund of --------" 
(inserting the name of the district), which shall be composed of five 
electors thereof, and be appointed by the common pleas court of the 
county in which such district is chiefly located, except that, in city or 
village districts the board of commissioners of the sinking fund of the 
city or village may be the board of the school district. Such commis
sioners shall serve without compensation and give such bond as the board 
of education requires and approves. Any surety company authorized to 
sign such bonds may be accepted by such board of education as surety. 
The cost thereof, together with all necessary expenses of such commis
sioners shall be paid by them out of the funds under their control. 

"Section 7615. The board of commissioners of the sinking fund shall 
invest that fund in bonds of the United States, of the state of Ohio, of any 
municipal corporation, county, township or school district of any state or 
in bonds of its own issue. All interest received from such investments 
shall be deposited as other funds of such sinking fund, and reinvested in 
like maner. For the extinguishment of any bonded indebtedness included 
in such fund, the board of commissioners may sell or use any of the se
curities or money of such fund. 

"Section 7616. The board of commissioners of the sinking fund may 
refund, extend or renew the bonded debt of the school district or any 
part thereof, existing April 25, 1904, by issuing the bonds of such school 
district for such periods, not exceeding twenty years, in such denomina
tion, payable at such place and at a rate of interest not to exceed the rate 
previous to such refunding, extension or renewal. But the aggregate 
amount of the refunding, extending or renewing bonds so issued shall 
not exceed that of the bonds so refunded, extended or renewed. 

"Section 7617. The board of commissioners of the sinking fund shall 
make an annual report to the board of education giving a detailed state
ment of the sinking fund for each year ending with August 31st. Such 
report must be filed with the board of education on or before September 
30th of each year and other reports may be required by such board of 
education when deemed necessary. 

"Section 7618. The board of education shall appropriate to the use 
of such sinking fund any taxes levied for the payment of interest on its 
bonded indebtedness, together with the sum provided for in sections 
seventy-six hundred and thirteen and seventy-six hundred and fourteen. 
Sums so appropriated shall be applied to no other purpose than the pay
ment of such bonds, interest thereon and necessary expenses of such 
sinking fund commission. 

"Section 7619. When a board of education issued (issues) bonds for 
any purposes, such issue first shall be offered for sale to the board of com
missioners of the sinking fund, who may b~y any or all of such bonds at 
par. Within five days of the time when notice is given, the board shall 
notify the board of education of its action upon the proposed purchase. 
After that time the board of education shall issue any portion not pur
chased by such commission according to law." 
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Section 7604, General Code, provides that the board of education of any school 
district, by resolution, shall provide for the deposit of any or all mone;ys coming 
ilzto the hands of its treasurer. 

The following sections, to wit: Sections 7605 to 7608, inclusive, provide for 
advertising and bids, and the method of contracting with banks for such deposits: 
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"Section 7605. In school districts containing two or more banks such 
deposit shall be made in the bank or banks, situated therein, that at com
petitive bidding offer the highest rate of interest which must be at least 
two per cent. for the full time funds or any part thereof are on deposit. 
Such bank or banks shall give a good and sufficient bond, or shall deposit 
bonds of the United States, the state of Ohio, or county, municipal, town
ship or school bonds issued by the authority of the state of Ohio, at the 
option of the board of education, in a sum not less than the amount de
posited. The treasurer of the school district must see that a greater sum 
than that contained in the bond is not deposited in such bank or banks, 
and he and his bondsmen shall be liable for any loss occasioned by deposits 
in excess of such bond. 

"Section 7606. The board shall determine in such resolution the 
method by which bids shall be received, the authority which is to receive 
them, the time for which such deposits shall be made and all details for 
carrying into effect the authority herein given. All proceedings in con
nection with such competitive bidding and deposit of moneys must be so 
conducted as to insure full publicity and shall be open at all times to 
public inspection. If in the opinion of a board of education there has 
been any collusion between the bidders, it may reject any or all bids and 
arrange for the deposit of funds in a bank or banks without the district 
as hereinafter provided for in districts not having two or more banks 
located therein. 

"Section 7607. In all school districts containing less than two banks, 
after the adoption of a resolution providing for the deposit of its funds, 
the board of education may enter into a contract with one or more banks 
that are conveniently located and offer the highest rate of interest, which 
shall not be less than two per cent. for the full time and funds or any 
part thereof are on deposit. Such bank or banks shall give good and 
sufficient bond, or shall deposit bonds of the United States, the state of 
Ohio, or county, municipal, township or school bonds issued by the 
authority of the state of Ohio, at the option of the board of education, in 
a sum at least equal to the amount deposited. The treasurer of the school 
district must see that a greater sum than that contained in the bond is not 
deposited in such bank or banks, and he and his bondsmen shall be liable 
for any loss occasioned by deposits in excess of such bond. 

"Section 7608. The resolution and contract in the next four preceding 
sections provided for, shall set forth fully all details necessary to carry 
into effect the authority therein given. All proceedings connected with 
the adoption of such resolution and the making of such contract must be 
conducted in such a manner as to insure full publicity and shall be open at 
all times to public inspection." 

Prior to their amendment in 98 Ohio Laws, page 45, sections 7615, 7617, 7618 
and 7619, General Code, appeared in 97 Ohio Laws, 353: 

"(3970-2) Section 2. The board of commissioners of the sinking 
fund shall invest the sinking fund in bonds of the United States, of the 
state of Ohio, of any municipal corporation, county, township or school 
district within the state of Ohio or in bonds of its own issue. All interest 
received from such investments shall be deposited in the treasury to the 
credit of said sinking fund, and reinvested in a like manner; at no time 
shall there be over one thousand dollars kept on deposit if investment 
can be made without jeopardizing the prompt redemption of bonds falling 
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due. For the extinguishment of any bonded indebtedness included in said 
sinking fund, the board of commissioners of the sinking fund is authorized 
to sell or use any of the securities or money in said fund. · 

" ( 3970-4) Section 4. The clerk of the board of commissioners of 
the sinking fund shall make an annual report to the board of commissioners 
of the sinking fund, giving a detailed statement of the sinking fund, 
such report shall be filed at such time as the board shall designate and 
other reports may be required by the boarcl when the same shall be deemed 
necessary. Orders on the sinki11g fund shall be drawn by the same 
authority a11d ill the same mawzcr as other orders for the payment of 
money from the school fu11ds." 
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With reference to these statutes, the court, m the case of State vs. Board of 
Education, 3 0. X. P. page 404, said: 

"In the light of these provisions of the statute and in the absence of 
some provision of statute for the transfer or turning over of the sinking 
fund to this commission, and in the absence of some statutory author
ity for them to provide a depository for themselves, or even to elect a 
treasurer, and in the face of specific statutory provisions, made by section 
3968, Revised Statutes, (97 0. L. 351), allowing the board of education 
to provide a depository by public letting for 'all moneys coming into 
the hands of the treasurer of the board.' I think the conclusion is ir
resistible that this sinking fund must remain with the treasurer of the 
board of education in until paid out upon the order of its president and 
clerk to the person entitled thereto upon requisition therefor made by said 
commission, stating the amount and purpose thereof in each case." 

In taking this view the court laid particular stress upon the provision of the 
former law requiring that "orders on the sinking fund shall be drawn by the 
same authority and in the same manner as other orders for the payment of 
money from the school funds." This provision has been stricken out, as it now 
appears. The other reasons mentioned by the court in that case, however, still 
exists for holding that the moneys themselves must remain in the possession of the 
board. 

The statutes providing for trustees of a sinking fund in cities expressly provide, 
in section 4512, General Code, for the turning over to such trustees of all moneys 
under their control and management. In the statutes providing for a sinking fund 
commission for the state, section 388, General Code, requires money from the 
state treasury to the credit of the sinking fund to be paid out by the treasurer of 
state on the warrant of the auditor of state, upon the requisition of the commis
sioners of the sinking fund. 

In view of the fact in these statutes the legislature has taken pains to specifical
ly say whether or not the sinking fund commission shall have possession of moneys 
under its control, I am of the opinion that such possession cannot be allowed to 
them in the absence of specific provision therefor. 

Section 4768, General' Code, provides as follows: 

"No treasurer of a school district shall pay out any school money 
except on an order signed by the president or vice-president and counter
signed by the clerk of the board of education, and when ~uch school moneys 
have been deposited as provided by sections 7604-7608, inclusive, no mouey 
sfza/l be witlzdrawn from ally SIICiz depository, e.rcept upou a11 order signed 
by tlze treasurer and by tlze preside/It or vice-president and countersigned 
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by the clerk of the board of education; and no money shall be paid to 
the treasurer of the district other than that received from the county 
treasurer, except upon the order of the clerk of the board who shall 
report the amount of such miscellaneous receipts to the county auditor 
each year immediately preceding such treasurer's settlement with the 
auditor." 

In construing the intent of these statutes providing for a sinking fund for 
school districts, permit me to call attention to the fact that section 7604, General 
Code, provides that the board of education shall provide for the deposit of any 
or all moneys coming into the hands of its treasurer; that section 7613, General 
Code, requires the board of education to set aside a certain sum for sinking fund 
purposes; and section 7618, General Code, provides that the board of education 
shall appropriate to the use of the sinking fund moneys therein stated to be for 
sinking fund purposes. 

Section 4768 provides that no tre~surer shall pay out any school money except 
upon an order signed by the president or vice-president and countersigned by the 
clerk of the board of education, when such school moneys have been deposited as 
provided by sections 7604 to 7608, inclusive, and that no moneys may be withdrawn 
from any such depository except in accordance with similar procedure. 

Inasmuch as all these provisions very pointedly place the control 6f all school 
moneys in the board and its treasurer and clerk; and as the provisions relating to 
sinking funds only provide for their setting aside an appropriation, and as there 
is no reason to believe that the safeguards provided for deposits by the board of 
education should not be observed, as respecting sinking funds, I am of the opm1on 
that the funds must remain in the possession of the board of education; and no 
moneys may be drawn for sinking purposes except by requisition of the sinking 
fund commissioners upon the board, and a consequent order signed by the treasurer 
and president and countersigned by the clerk of the board. 

Section 7604, General Code, and the following sections, alone provide the 
regulations for deposit of the funds of the board of education; and since these 
statutes govern any or all moneys coming into the hands of the treasurer of the 
board, I am of the opinion that moneys may be deposited in accordance with these 
sections, and that the commissioners of the sinking fund have no such power. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Geneml. 
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289. 

POWER OF COUNTY TREASURER TO DEDUCT DELINQUENT PER
SONAL TAXES WHEN PAYING WARRANT PRESENTED BY TAX
PAYER. 

There are 110 special provzszons permitting the county treasurer to deduct 
delinquent personal taxes when pa:ying a warrant to a taxpayer. 

Under 2656, General Code, however, which permits the county treasurer to col
lect delinquent personal taxes by distress or otherwise, and under section 2665, 
General Code, which permits the treasurer to garnishee a delinquent taxpayer for 
such purpose, the treasurer may, when rendering a check upon a depository in 
payment of such warrant, give notice to the depository to retain the amount of the 
delinquent taxes. 

Whether or not the treasury may retain from specific moneys given to him in 
payment of such warrant, the amount of such delinque11t taxes depends on whether 
or not the power to distrain sufficient goods and chattels, under section 2658, 
includes the power to distrain moneys. 

CoLUMBUS, OHio, April 23, 1913. 

Bureau of Inspectio11 and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-1 beg to acknowledge receipt of your letter of March 20th, 

requesting my opinion as follows: 

"Will you please give us your written opmwn whether or not a 
county treasurer, in paying a warrant due to a party from whom there is 
due to the county uncollected delinquent personal taxes, may retain the 
amount of such taxes? 

"Would the fact that the warrant issued by the county auditor bears 
written or stamped across its face the words 'subject to delinquent personal 
taxes' authorize such proceeding on the part of the county treasurer?" 

I find no express authority of law for the procedure described by you; 
nor is there any provision authorizing the county auditor to stamp his warrants 
with a statement to the effect that they are issued subject to set-off or counter
claim for delinquent taxes. Obviously, therefore, whatever may be the implied 
rights and powers of the county treasurer, such a statement cannot enlarge them. 

The general powers and duties of the county treasurer in collecting delinquent 
taxes are described by various sections, of which the first in numerical order is 
section 2656, General Code. This provides in part as follows: 

"When one-half of the taxes charged against any entry * * * is not 
paid on or before the twentieth day of December * * * or when the re
mainder of such tax is not paid on or before the twentieth day of June 
next thereafter, the county treasurer shall proceed to collect it by distress 
or otherwise together with the penalty of * * *" 

Section 2658, General Code, gives the treasurer express authority to "distrain 
sufficient goods and chattels belonging to the person charged with such taxes" for 
the payment of taxes. This section certainly applies to the collection of delinquent 
personal taxes, whether it applies to the collection of taxes assessed upon real 
estate or not. 
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Section 2660, General Code, provides in part that, 

"If a county treasurer is unable to collect by distress taxes assessed 
upon a person or corporation or an executor, etc., shall apply to the clerk 
of the court of common pleas * * * at any time after his semi-annual settle
ment with the county auditor, and the clerk shall cause notice to be 
served upon such corporation, executor, etc., requiring him forthwith to 
show cause why he should not pay such taxes. If he fails to show suf
ficient cause, the court * * * shall enter a rule against him * * * which 
rule shall have the same force and effect as a judgment * * *." 

Section 2665 of the General Code provides another method which the treasurer 
may pursue in the event that distraint is ineffectual. In effect it provides that the 
treasurer may in such case garnishee any property, moneys or credits due or coming 
due to the taxpayer. Procedure for this purpose is completely outlined in the 
section. 

Section 2675 prescribes the duty of the county treasurer with respect to the 
payment of warrants drawn on him. It is in full as follows: 

"When a warrant drawn on him as treasurer by the auditor of the 
county is presented for payment, if there is money in the treasury or 
depository to the credit of the fund on which it is drawn, and the warrant 
is endorsed by the payee thereof, the county treasurer shall redeem it by 
payment of cash or by check on the depository, and shall stamp on the face 
of such warrant, 'redeemed,' and the date of redemption." 

This duty is a ministerial one and performance of it may be enforced by 
mandamus. If the treasurer should refuse to pay the amount of a warrant to the 
holder thereof he might be sued in such a proceeding and would have therein no 
right of set-off on account of any claim for taxes which he might hold as col
lector of public revenue against the owner of the warrant. This is because a 
set-off cannot be pleaded and made available in an action in mandamus. 

Viewing the question from this angle discloses what is obvious, viz.: that the 
capacity in which the treasurer acts as a collector of public revenue is quite different 
from that in which he acts in paying a warrant. His duty in the latter capacity 
is in no sense connected with or related to his power and duty in the former 
capacity. 

It seems to me that the treasurer's substantive rights and powers in this in
stance can be best worked out through consideration of the remedial aspect of the 
case. I am of the opinion that, as a technical proposition of law, the treasurer has 
no right to withhold from one who presents a warrant to him (regardless, of 
course, of what may be unofficially stamped on its face) any sum of money on 
account of delinquent personal taxes due from such holder. 

Practically, however, the question is not completely answered by this technical 
proposition. When personal taxes become delinquent it is the duty of the treasurer, 
under section 2656, supra, to collect them "by distress or otherwise," together with 
the penalty. Whether or not the word "otherwise" as here used enlarges the 
express authority of the county treasurer, contained in any of the sections above 
quoted, might be an interesting question. Before that question is raised, however, 
the meaning and application of the statutes pertaining to collection by distress 
may be considered. 

Section 2658, above quoted, provides in effect that the treasurer may distrain 
"sufficient goods and chattels" to pay the taxes, and requires him, upon seizure of 
goods and chattels, to "immediately advertise * * * the time and the place it will 
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be sold." The question which arises here is as to whether or not money (qssuming 
the payment to be made in money) is included within the term "goods and chattels." 
This question has never been directly passed upon in this state. The term itself 
is capable of a very wide variety of meanings, depending upon the context in which 
it is employed. It may be so restricted in meaning as to be the equivalent of wares 
and merchandise, or it may be so broad in its meaning as to include choses in 
action. It will not do, therefore, to cite authorities containing definitions of the 
term; but, having established the possibility of its including both moneys and 
checks (for I take it that if payment of a warrant were not made in cash it would 
be made by check on the depository), it remains, having regard to the inter-rela
tion of taxing statutes, to ascertain the sense in which it is here used. 

On the one hand, section 5671 provides in part that, "all personal property sub
ject to taxation shall be liable to be seized and sold for taxes;" and sections 5325 
and 5326, read together, exclude moneys from the meaning of the term "personal 
property" as used in the title relating to taxation. However, the sections found 
in the chapter relating to the duties of the county treasurer are not in that title, 

.and the mere failure of section 5671 expressly to provide that moneys and credits 
shall be liable to be seized for taxes is not sufficient to establish the conclusion that 
they are not so liable. 

In my opinion section 2658 must be construed in reference to the underlying 
theory of tax collections. Taxes. on real estate are liens on the speciftc real estate 
taxed, and it is not the intention of section 2658, which relates to the collection of 
personal property taxes, to enlarge the remedy for the collection of real estate taxes by 
affording a direct personal execution upon the taxpayer himself and his personal prop
erty. It would seem reasonable to suppose, therefore, that section 2658 is intended to 
afford a remedy for the collection of personal taxes by distraint of all property 
which is not real. If this be true construction of the section, then, the term "goods 
and chattels" might be held to include moneys and the treasurer. would be author
ized to seize moneys found by him in the possession of a delinquent personal 
taxpayer for the satisfaction of the tax. If this were the case, then, while the 
treasurer would be obliged to pay the full sum of the. warrant presented to him by 
a delinquent taxpayer he could, immediately upon delivering to him cash in pay
ment thereof, seize enough of the money to satisfy the delinquent taxes and penalty. 

This would not necessarily follow, however, if payment were made, as is 
usual, by means of a check on the depository of the county. In such event the pro
cedure outlined in section 2665, General Code, might be appropriately followed. 
The first portion of this section provides for garnishee process which can be 
issued against the property, moneys or credits clue or coming due to a delinquent 
personal taxpayer who has not sufficient property which the treasurer can find to 
distrain. The last sentence of the section, which I have heretofore quoted, pro
vides as follows : 

"If the treasurer serves upon any person indebted to such taxpayer a 
notice, stating the amount of delinquent tax and penalty due, such debtor 
may, after the service of such notice, pay such tax and penalty to the 
treasurer, whose receipt therefor shall be a full discharge of so much 
of the indebtedness, as equals the tax and penalty so paid." 

Under this section it would be possible for the treasurer, immediately upon 
honoring a warrant presented to him by a delinquent personal taxpayer, by the is
suance of a check upon the county depository, to notify the depository in writing, 
as therein provided, if the treasurer were satisfied that the tax could not be made 
in any other way (and the discretion of the treasurer in this connection is un
doubtedly broad). Then, it would be the duty of the depository to pay the check, 
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less the amount in the notice, which should be paid to the county treasurer in 
satisfaction of the delinquent tax and penalty. 

It seems to me that by virtue of the statutes which I have quoted the treasurer 
might, in practice, take the money necessary for the satisfaction of the delinquent 
tax and penalty from the delinquent taxpayer to whom payment of a county war
rant is due. The theory of the proceedings or proceedings necessary to accomplish 
this purpose seems somewhat involved and laborious. Possibly, however, in 
practice, more summary methods might be adopted. Thus, the treasurer, if he had 
an understanding with the depository, might arrange to stop payment on depository 
checks upon the giving of verbal notice, so as to afford time within which the 
written notice might be prepared and transmitted to the depository; or, the treas
urer might assume that the term "goods and chattels" includes moneys, and, electing 
to pay the warrant in cash, immediately seize enough cash to satisfy the delinquent 
taxes and penalty, and thus place the burden upon the taxpayer to establish the 
illegality of the proceedings. 

The whole question is far from clear, and the proceedings I have suggested are 
rather to be characterized as proceedings of convenience than to be positively 
recommended as regular in all particulars. It would be best, of course, to have the 
statutes amended so as to provide explicitly for the retention by the treasurer of 
the amount of delinquent taxes in cases like that submitted by you. 

Very truly yours, 
TIMOTHY S. HoGAN, 

·Attorney General. 
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291. 

VILLAGE TREASURER MAY PAY BILLS ALLOWED BY BOARD OF 
PUBLIC AFFAIRS OXLY UPO::-J WARRANT OR ORDER OF THE 
VILLAGE CLERK 

Since the enactment of sections 3960, 4285, 4286 and 3795, General Code, placing 0 

upon the, village clerk the duty of keeping account of all receipts and expeaditures 
of tlze board of public affairs and the amounts in each appropriation of tlze. municipal 
corporation, it is now necessary that bills allowed by the board of trustees. of public 
affairs must be paid through order of the village clerk upon the treasurer. 

CoLUMBus, Omo, May 22, 1913. 

BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC OFFICES, Columbus, Ohio. 

GENTLEMEN:-Under date of February 20, 1913, you inquire as follows: 

"Should the village treasurer make payment of bills allowed by the 
board of public affairs upon orders signed by the members of said board and 
their secretary or clerk, or should such bills be paid upon allowance of said board 
of public affairs by issue of warrant or order by the village clerk, designating 
the appropriation against which such claim is chargeable?" 

You call attention to the opinion of this department given to Hon. Earl D. Bloom, 
as solicitor of Bradner, Ohio, under date of October 5, 1911, and in effect ask a recon
sideration of a conclusion therein reached. In that opinion it was held that it was 
not necessary for the clerk of the village to sign vouchelt upon the treasurer of the 
village upon bills allowed by the board of public affairs. 

That conclusion was based upon the decisions of State vs. Corzilius, 35 Ohio St. 
69, and State vs. Griffin, 4 Cir. Ct. 156. These two decisions construed the law as 
contained in the municipal code of 1878, as set forth in 75 Ohio Laws, pages 160, et 
seq. The supreme court case was decided in 1878 and the circuit court case was de
cided in 1888. 

The statutes under construction were the same in each case, and these provisions 
were substantially the same up to the time of the adoption of the municipal code of 1902. 

The municipal code of 1902 made some radical changes in the methods of making 
appropriations and of drawing vouchers upon the treasurer of a municipal corpora
tion. It materially increased the duties of the village clerk and of the city auditor in 
references to the receipts and expenditures of the corporation. 

The municipal code of 1878, 75 Ohio Laws, 342, contained the two following 
sections which were afterwards placed in the Revised Statutes of 1880, as sections 2413 
and 2414. 

Section 2413, Revised Statutes, provided: 

"The trustees or board shall make monthly reports to the council of the re
ceipts and disbursements of money belonging to the waterworks, and an annual 
report of the conditions of the same, which report the council may cause to be 
published in some newspaper of general circulation in the corporation; and 
all money collected for :waterworks purposes shall be deposited weekly, by 
the collectors thereof, with the treasurer of the corporation, and one of the 
receipts therefor shall be by such collectors deposited with the trustees, 
board or authorized agent. 



270 BUREAU 

Section 2414, Revised Statutes, provided: 

"Money so deposited shall be kept as a separate and distinct fund, sub
ject to the order of the trustees or board; and all orders drawn by the trustees 
or board, on the treasurer of the corporation, shall be signed by one of the 
trustees or board, and countersigned by the clerk of the waterworks, or of 
the board of public works." 

These were the statutes that were construed in 35 Ohio St. 69 and 4 Cir. Ct. 156, 
supra. Section 2414, Revised Statutes, was the authority to the treasurer to pay out 
money upon a voucher signed by one of the trustees,· or by the board, countersigned 
by the clerk of the waterworks. 

The duties of the clerk of the municipal corporation, as set forth in sections 1755, 
et seq.,Revised Statutes, and the duties of the auditor as set forth in sections 1765 and 
1766, Revised Statutes (75 Ohio Laws 214, 215 and 216) did not require them to sign 
vouchers upon the treasurer. Neither of them were required to see that the appro
priations were not overdrawn. These with other important duties were given to the 
clerk of the village and the auditor of the city by the municipal code of 1902. Some 
of the added duties will be referred to specifically when the present provisions of the 
General Code are quoted. 

The duties of the clerk and auditor as prescribed in the municipal code of 1902 
were materially different than those prescribed for officers of the same name in the 
municipal code of 1878. 

The difficulty in the question under consideration arises from the provisions of 
section 4361, General Code, which refers to the trustees of the waterworks. 

Said section reads: 

"The board of trustees of public affairs shall have all the powers and 
perform all the duties provided in this title to be exercised and performed by 
the trustees of waterworks, and such other duties as may be prescribed by law 
or ordinances not inconsistent herewith. 

The office of trustee of waterworks has been abolished, and at present the director 
of public service performs the duties formerly devolving upon the trustees of the water
works. This department has held that the words "trustees of waterworks," as con
tained in section 4361, General Code, must be read as "director of public service." 

The provisions of sections 2413 and 2414, Revised Statutes, which authorized the 
treasurer to pay out money upon order of the trustees of the waterworks, when counter
signed by their clerk, were not repealed by the municipal code of 1902, and became 
known as sections 153fh?24 and 1536-525, Bates' Revised Statutes of 1904. These 
two sections were consolidated into one section by the codifying commission and 
materially changed. This section is known as 3960, General Code, and reads: 

"Money collected for waterworks purposes shall be deposited weekly 
with the treasu'rer of the corporation. Money so deposited shall be kept as 
a separate and distinct fund. When appropriated by council, it shall be sub
ject to the order of the director of public service. Such director. shall sign all 
orders dratt:m on the treasurer of the corporation CI{Jainst such fund." 

The provision "when appropriated by council" is new. 
The provision: 
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"Such director shall sign ail orders drawn on the treasurer of the corpora
tion against such fund." 
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is different from that contained in section 1536-525 (2414) Revised Statutes, which reads: 

"And all orders drawn by the trustees or board, on the treasurer of the 
corporation, shall be signed by one of the trustees or board, and counter
signed by the clerk of the waterworks, or of the board of public works." 

The provision that the clerk must countersign the orders has been omitted. This 
omission is fully explained when the duties of the clerk of a village and the auditor of 
a city are examined. 

It will be observed that section 3960, General Code, does not authorize the pay
ment of the money solely upon the authority of the director of public service, but 
makes his approval one of the requisites. Other requisites and approvals may be 
required. 

Section 4283, General Code, provides: 

"In the following provisions of this chapter, the word 'city' shall include 
'village' and the word 'auditor' shall include 'clerk.' " 

Section 4285, General Code, provides: 

"The auditor shall not allow the amount set aside for any appropriation 
to be overdrawn, or the amount appropriated for one item of expense to be 
drawn upon for any other purpose, or unless sufficient funds shall actually be 
in the treasury to the credit of the fund upon which such voucher is drawn .. 
When any claim is presented to him, he may require evidence that such 
amount is due, and for this purpose may summon any agent, clerk or employe 
of the city, or any other person, and examine him upon oath or affirmation 
concerning such voucher or claim.'' 

The duties prescribed in section 4285, General Code, were not prescribed for the 
clerk or auditor by the municipal code of 1878. 

Section 4286, General Code, provides: 

"On the first Monday of each month, detailed statements of the receipts 
and expenditures of the several officers and departments for the preceding 
month shall be made to the auditor by the heads thereof. The audit& shall 
countersign each receipt given by the treasurer before it is delivered to the person 
entitled to receive it, and shaU charge the treasurer with the amount thereof. If 
the auditor approves any voucher contrary to the provisions of this title, he 
and his sureties shall be individually liable for the amount thereof." 

These duties were also not prescribed in the municipal code of 1878. It will be 
observed that the auditor is required to sign all receipts given by the treasurer. This 
is done in order that the auditor or clerk as the case may be, may keep an accurate 
account of all moneys received by the treasurer. This is one side of the account. 
There must be another side of the account, and that is tlie expenditures. If the clerk 
or auditor is to keep an account and is also required to see that no appropri1tions are 
overdrawn, he must also have an account of the expenditures. 
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Section 3795, General Code, provides: 

"The taxes of the corporation shall be collected by the county treasurer 
and paid into the treasury of the corporation in the same manner and under 
the same laws, rules and regulations as are prescribed for the collection and 
paying over of state and county taxes. The corporation treasurer shall keep 
a separate account with each fund for which taxes are assessed, which account 
shall be at all times open to public inspection. Unless expressly otherwise 
provided by law, all money collected or received on behalf of the corporation 
shall be promptly deposited in the corporation treasury in the appropriate 
fund, and the treasurer shall thereupon give notice of such deposit to the 
auditor or clerk. Unless otherwise provided by law, no money shaU be drawn 
from the treasury except upon the warrant of the auditor or clerk pursoont to the 
appropriation by council." 

The last sentence of this section is a direct prohibition against the paying out of 
money from the treasury of the municip.:U corporation without the warrant of the 
auditor or clerk, "unless otherwise provided by law." This provision was not in the 
municipal code of 1878, as construed in 35 Ohio St. 69 and 4 Cir. Ct. 156, supra. 

The provision of section 3960, General Code, that the director of public service 
shall sign all orders upon the waterworks fund does not authorize payment therefrom 
upon the signature of the director of public service alone. Sections 3795 and 3960, 
General Code, must be read together and vouchers upon the waterworks fund require 
the approval of both the auditor and the director of public service. 

In view of the material changes in the statutes herein referred to the decisions of 
State vs. Corzilius, 35 Ohio St., 69, and State vs. Griffin, 4 circuit court, 156, supra, 
are not controlling of the question under consideration. They are not in any way a 
guide to a solution of the present inquiry. 

The statutes contemplate that the clerk of the village and the auditor of a city 
shall have complete and accurate accounts of the receipts and expenditures of the 
municipal corporation and that they shall be a check upon the acts of their respective 
treasurers. In order to keep such accounts and to have such a check, the clerk or the 
auditor must know of all receipts and expenditures. Their knowledge of receipts is 
acquired by virtue of section 4286, General Code, which requires one or the other of 
them to sign all receipts given by the treasurer, and their knowledge of expenditures 
is secured by section 3795, General Code, which requires them to sign all vouchers. 

I am, therefore, of the opinion that the clerk of a village is required to sign all 
vouchers for bills allowed by the board of public affairs and that the treasurer is not 
authorized to pay out money from the waterworks fund solely upon the order of the 
board of public affairs and its clerk or secretary. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 
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293. 

TOWNSHIP DITCHES-XO PROVISION FOR ENFORCDiENT OF RE
CLEAXING OF SECTIOXS APPORTIOXED BY TOWNSHIP DITCH 
SUPERVISOR-XO POWER TO RESTORE LOST RECORDS-TIME FOR 
RESPECTIVE NOTICES FOR DITCH PROCEEDINGS AXD GRADING 
AND BRIDGE WORK. 

The statutes providing for tize cleaning of township ditches and for their ap
portionment into sections for this purpose, are useful only to the extent of ac
complishing a general clea11ing, after notice of apportio11ment. There being 110 pro
vision for the enforcement of the duty to reclean such sections, the recleaning 
must be considered to be merely directory, and there is 110 power given to the town
ship ditch supervisor to at any time reapportion such ditches, except in accordance 
with these statutes, providing for their division into sections for the purpose of 
a geueral cleauing as therein provided for. 

The language of the statutes seems to convey the intent that the duties of re
cleaning and keeping ditches free from obstructions are to rest in the owners of the 
land in which the obstructions or a part of the ditch to be cleaned exists. 

Where the bench marks or records of any sections so apportioned are lost, the 
statutes provide no power for their restoration so far as the procedure relating to 
cleaning of ditches is concen1ed. 

The township trustees, however,' under sections 6618 to 6643, General Code, for 
the purpose of locating, establishing, deepening, widening or repairing a ditch, 
when the records, proceedings and papers pertaining to such ditch have been lost 
or destroyed, may reapportion and make a full record of the proceedings. 

Under sections 6618, 6622, 6625 and 6635, General Code, when the trustees have 
apportioned parts of the ditches to be cleaned by owners and prescribed the time ill 
which the work shall be completed, and the provisions have been complied with as 
to extension of time and as to stay of action upo11 their decisions, the trustees must 
sell unfinished work forthwith. 

Under sectio11 2354, General Code, no notice is required for grading or bridge 
work, involving less than $200.00. Under section 2353, General Code, fiftee11 days' 
uotice is required for grading or bridge work between $200.00 and $1,000.00. Under 
section 2352, General Code, for grading or bridge work, involving more thaa 
$1,000.00, notice shall be published weekly for four consecutive weeks next pre
ceding the day named for making the contract. 

CoLUMBUS, OHIO, February 4, 1913. 

Bureau of Inspection and Supervision of Public Offices, Departmmt of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-Under favor of January 8th, you" wrote as follows: 

"We enclose herewith letter from Clyde Harveym surveyor of :Medina 
county, and request that you render us your opinion as to the law upon 
the questions therein asked." 

The letter referred to is, in part, as follows : 

"1. \Vhen the ditch supervisor of any township apportions off a 
ditch, either township or county, ·and sets stakes at the various points of 
divisions calling them sections does the same necessarily have to remain 
as apportioned and staked off until a new petition is given out, and the ditch 
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recleaned, deepened, widened or straightened under said petition before the 
changes of another division of sections is made by any such ditch super
visor; or can such ditch supervisor have the full power either by, or 
without the consent of the respective township trustees to change any 
apportionments made by him or his predecessors at any time that he 
deems it necessary, or when so ordered by the trustees? 

"2. ·when any bench-marks of any ditch, whether county or township, 
are lost so that the apportionment of any sllch ditches in relation to the 
depth to be cleaned and the last grade as was laid out cannot be determined 
what is the necessary course to be taken by the trustees and supervisor of 
any such township? Please explain same in detail. 

"3. What is the minimum length of time of giving notice either by 
poster, serving notices, or by publication of the following kinds of work: 

"a. Time for hearing of ditch petition. 
"b. Time for viewing ditch. 
"c. Time for engineer's report of ditches. 
"d. Time for sale of ditches. 
"e. Time for giving notice for grading or bridge work under $200.00. 
"f. Time for giving notice for grading or bridge work over $200.00 

and under $1,000.00. 
"g. Time for giving notice for grading or bridge work over $1,000.00." 

Answering question number one: The statutes now providing for the cleaning 
of township, county and joint ditches are comprised within the chapter en
titled, "cleaning and n;pair of drains and water courses," to wit: section 6691 to 
section 6726, General Code. 

The following statutes are material to your inquiry: 

"Section 6691. For the cleaning and keeping in repair of township, 
county and joint county ditches, the township ditch supervisor or super
visors of the township or townships through which such ditch runs, shall 
divide them into working sections and apportion such sections to the 
land owners, corporate roads, railroads, township and county according 
to the benefits received. Owners of land not contiguous to the ditch but 
the water from whose lands is carried into it by means of tile or by 
passing over the land of others, must assist in cleaning and keeping such 
ditch in repair, and all working sections allotted to each land owner 
shall be on or as near as practicable to his premises. 

"Section 6693. \Vhen an established ditch or water course is located 
in two or more townships, the township ditch supervisors of the townships 
in which such improvement is located shall jointly make the apportionment 
provided for in the next two preceding sections. 

"Section 6694. When the apportionment of a ditch provided for in 
the next three preceding sections is completed, the ditch supervisor, within 
ten days thereafter shall notify in writing each of the lot land owners, 
corporate roads, railroads, township and county, assessed thereon, of the 
portion assigned to them and of the date of the completion thereof. 

"Section 6695. Each lot and owner, corporate road, railroad, township 
and county, so notified, shall clean the portion or section of the ditch or 
water course, as fixed by such apportionment, or if changed by the town
ship trustees, as fixed by them, to its full depth and capacity as originally 
constructed, and when necessary to reclean such portion without further 
notice. The parties assessed, as provided in the next preceding section, 
shall mark the terminus of their respective working sections by planting a 
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substantial post or marker, on which shall be cut or painted the number 
of the sections." 
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then, follow a series of proVISIOns for the review and possible change of the 
apportionment by the township trustees, and for an appeal by parties objecting 
to the apportionment to the township trustees or probate court. 

Section 6706 then provides as follows: 

"If a land owner, corporate road, railroad, township, or county 
notified to clean the ditch or water course under the provisions of this 
chapter, neglects or refuses to comply therewith within thirty days, the 
ditch supervisor, after giving ten days' notice by posting notices in three 
conspicuous places in said township, shall sell the work of cleaning 
said section or sections to the lowest responsible bidder, take a bond as 
provided in the next preceding section, and certify the cost thereof to 
the county auditor, as provided therein. The ditch supervisor shall certify 
the amount due the contractors, for the work done, to the township 
trustees, who shall order it paid out of the township fund." 

It will be observed that section 6691 speaks of the cleaning and keeping in 
repair of township, county and joint county ditches, and section 6695 provides 
that when a land owner, corporate road, railroad, township and county are notified 
as provided by section 6694, of the apportionment, they shall clean the section ap
portioned to them respectively, and when necessary reclean such portion without 
further notice. 

Under section 6706, when a person, notified to clean a ditch or water course, 
under the provisions of this chapter, neglects to comply therewith within thirty 
days, the ditch supervisor is required to sell the work of cleaning such ditch to the low
est bidder. This statute provides for the enforcement of the provisions for a general 
cleaning of a ditch within thirty days after the notice within ten days of the ap
portionment required by section 6694, General Code. 

There are no provisions anywhere in this chapter, however, which I am able 
to find, after careful investigation, that in any way provide for the enforcement of 
the duty to reclean when necessar)', the sections apportioned, as seems to be in
tended by section 6695, General Code, nor to keep in repair such sections as seems 
to be comprehended by section 6691, General Code. In short, while these statutes 
provide for the apportionment, into sections, of ditches for the purpose of cleaning 
them and in furtherance of this provision, require the land owners to clean the 
section apportioned to them within thirty days after notice is given to .them of the 
apportionment, there are no provisions for notice to reclean at any subsequent 
time, the proportionate section allotted, under section 6691, General Code. 

This distinction is made clearer by a review of the following statutes, which 
expressly provide in this chapter for the keeping of such ditches free from ob
structions. 

"Section 6710. A person or corporation, through whose lands a ditch 
improvement is constructed, must keep it free and clear of fallen timber, 
tree tops, logs or other obstructions upon his or its premises. Upon failure 
to do so, a person or corporation, aggrieved by such obstructions, may notify 
the ditch supervisor thereof, in writing, who must at once examine the 
premises and inquire into the truth of the statement. If he finds the 
statement to be true, he must forthwith notify the owner of the land, on 
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which such obstruction exists, to remove it within a reasonable time, not 
exceeding ten days. 

"Section 6712. If the owner or owners, so found liable by the town
ship trustees, fail to remove the obstructions, the ditch supervisor must 
forthwith cause them to be removed at the expense of the land owners 
i1~ proportion to the benefits received by them, and certify such expense to 
the auditor, who shall place it upon the tax duplicate, as an assessment 
upon the lands of such person or corporation. 

"Section 6715. The ditch supervisor may also enter upon improved or 
unimproved lands, drained by ditch improvements, for the purpose of 
cleaning or repairing a ditch, if he gives notice, written or printed, to 
land owners whose addresses are known, at least six weeks before, that he 
intends at such time to clean said ditch. 

"Section 6717. The ditch supervisor shall go over said ditch improve
ment, at least once in the spring of each year, for determining upon actual 
view the condition of the ditch, and, on sight or information at any other 
time of year, shall remove, or cause to be removed, driftwood, fallen 
timber, rails, crossings, watergaps or other obstructions, which he finds in 
or upon the ditch, and which, in his opinion, does or may obstruct the free 
flow of water. Such removal shall be made by the supervisor, without 
notice to land owners, and if he finds that such obstructions were placed in 
or upon the ditch by the land owners upon whose lands they are found, 
they shall be removed by the supervisor at the expense of the land owners. 

"Section 6719. The ditch supervisor shall keep a separate and accurate 
account with each land owner along the line of his ditch whose lands are 
taxed for such township ditch fund, and shall enter therein to each of them the 
sum expended by him in removing such obstructions. He shall present to 
each of said land owners a true account of the sums so expended and 
demand payment thereof, and if payment is not made within thirty days, 
he shall so report to the county auditor, who shall place such' amounts upon 
the duplicate to be collected as other taxes." 

It will be observed that under section 6710, General Code, a person or cor
poration, through whose lands a ditch improvement is constructed, must keep it 
free from fallen timber, tree tops, and logs, upon his or its premises. This section 
further requires a ditch supervisor to inspect for such obstruction, upon complaint 
of the person aggrieved, and requires him, upon ascertainment of the truth of 
of the complaint, to notify the owner of the land upon which such obstmction exists 
to remove it. 

~der section 6712, General Code, if the land owner or owners, so found liable, 
fail to remove the obstructions, the ditch supervisor shall cause them to be re
moved at the expense of the land owners in proportion to the benefits received. 

Under section 6715, General Code, the ditch supervisor may enter upon lands 
drained by ditch improvements and clean the same, after giving six weeks' notice 
to land owners. 

Under section 6717, General Code, the ditch supervisor, once a year, is obliged 
to examine said ditch and remove obstructions on sight or information, and if he 
finds that such obstructions were placed in or upon the ditch by the land owners, 
upon whose lands they are found, he shall charge the expense of their removal 
to the land owners. 

In none of these statutes is there any mention made of section apportioned, but 
the controlling idea seems to be, as will be readily conceived, by an observance of the 
language in these statutes which I have italicized, that the land owners are re-
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sponsible, so far as keeping the ditches clean is concerned, for that portion of the 
ditch which is upon their own premises. 

Answering your question directly, therefore, inasmuch as there is no provision 
made in this chapter for the enforcement of a duty to keep cleaa sections appor
tioned, under section 6691, General Code, and as furthermore, the statutes seem to 
present a •well defined intention that land owners shall be responsible for the 
keeping Clean of that portion of the ditch which is on their own premises, rather 
than for the sections apportioned to them, I am of the opinion that the appor
tionment is useful only to the extent of enforcing a general cleaning, when notice 
of the apportionment is given by the ditch supervisor within ten days after the ap
portionment is made, as provided by section 6694, General Code. In no other place 
in this chapter is mention made of such apportionment and no provision is made for 
recleaning or of the enforcement of the keeping clean of the sectio11 so apportioned. 

The ditch supervisor is empowered, therefore, to make such apportionment 
only as provided by section 6691, General Code, and when such apportionment is 
made, all the procedures outlined by the statutes following must be observed. There 
is nothing in the statutes which gives him power to summarily change such ap
portionment, and in fact, no change can be made, except by compliance with the 
procedure set out. 

Coming then to your second question as regards the chapter considered in 
answering your first question, the answer to the first question makes unnecessary 
the answer to your second question, for there is no need of maintaining such ap-. 
portion:ment in view thereof. 

Sections 6618, 6641 and 6643, General Code, of another chapter, however, are 
as follows: 

"Section 6618. The trustees, ia locating aad establishing a ditch, shall 
divide it into suitable sections, not less ip number than the number of 
owners of the land through which it may be located. They shall ap
portion such sections equitably to the persons benefited, according to the 
benefits derived therefrom, prescribe the time within which the work shall 
be completed and by whom done, and order that each working section, 
beginning at the mouth of the ditch, shall be completed at least two days 
earlier than the section next above it. The day upon which the trustees 
conclude their proceedings on the petition shall be deemed the date of their 
decision thereon. 

"Section 6641. If a person fails or refuses to pay his apportionment of 
costs of locating and establishing the ditch, or of the cleaning, deepening, 
wideniug or repairiug thereof, by the time specified by the trustees for the 
payment of such costs, the trustees shall certify it to the auditor of the 
county, giving a correct description of each piece of land upon which 
such cost is assessed, and the auditor shall place it on the tax duplicate to 
be collected as other state and county taxes are collected. The county 
treasurer shall pay such amount to the township treasurer as other town
ship funds, specifying the purpose thereof, and the trustees shall pay it 
out in conformity with the record on the ditch journal. 

"Section 6643. Where the records, proceedings, or papers pertaining to 
a ditch under the provisions of this chapter, have been lost or destroyed, 
the trustees may reestablish the ditch on the original route, determine the 
depth, width and flare, divide it into suitable sections, apportion it as provided 
in this chapter, and make a full record of such proceedings. Such record 
shall be conclusive evidence of the original capacity and apportionment of 
of the ditch." 
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While section 6641, speaks of the cleaning of ditches by the township trustees, 
I am of the opinion that this reference has no longer any application; it formerly 
pointed to the powers of the township trustees to clean ditches prior to the passage 
of the act 94 0. L., page 144, which for the first time repealed these powers and 
instituted the procedure for apportionment by the ditch supervisor, substantially 
similar to that now provided for under section 6691, and following, as considered 
in the answer to your first question. 

The township trustees, by the act of 95 0. L. 154, were again given certain 
powers to clean ditches when the act 94 0. L. was repealed. By the act of 98 0. 
L. 280, however, the jurisdiction of the township trustees was placed in the hands 
of the ditch supervisor and the plan set out in section 6691 and fo,llowing again 
instituted. This change in the statute makes it clear that the procedure set out in 
section 6691 and following, is intended to be exclusive, and I am of the opinion 
that powers of township trustees as to the cleaning of ditches are only such as 
are included in this chapter. 

Sections 6618 and 6643, General Code, therefore, providing for the appor
tionment of ditches and for t11e restoration of lost records, proceedings or papers, 
apply only to proceedings in the location, establishment, alteration, repair, etc.; of 
ditches as provided by the chapter entitled "township trustees," to wit: section 6603 
and following. These sections have no application to the procedure of cleaning 
ditches which is set out in section 6691 and following. 

In direct answer to your second question, therefore, I am of the opinion that 
so far as the procedure of cleaning ditches is concerned, there is no provision for 
the restoration of lost bench-marks or other records, and that furthermore, the 
restoration of the same is altogether unnecessary, under the present state of the 
statutes relating thereto. So far as the restoration of such records may be desired 
for the purpose of deepening, widening, enlarging, boxing, tiling, etc., of a ditch, 
however, I am of the opinion that under section 6643, in compliance with the con
ditions therein stated, the township trustees may reestablish a ditch on the original 
route and make full record of such proceedings. 

This conclusion is furthermore supported when it is noted that in 'the act of 
94 0. L. 142, which for the first time placed upon the township ditch supervisor, the 
duty of making the apportionment for the purpose of constructing and ·cleaning 
ditches, provision was expressly made for the restoration of records which had 
been lost or destroyed, by requiring the township trustees to reapportion. The 
present act, however, contains no such provision, and the omission of the same 
implies that it was not intended to be provided for, or at least, that in the absence 
of specific provision, the power would not be anticipated. 

In subdivision (a) of your third question you inquire as to the time of giving 
notice for hearing of a ditch petition. This notice is provided for in section 6607, 
General Code, which follows: 

"Upon the filing of such petition and bond, the township clerk shall 
prepare the uecessary member of notices for the petitioner, who shall 
cause o11e thereof to be given to the owner of each tract of la11d sought 
to be affected by the proceeding. Such notice shall state substantially the 
prayer of the petition, and when and where it will be for hearing by the 
trustees. If a person, owning lands sought to be affected by the proceed
ing, is a non-resident of the county, like notice shall be sent by mail, if such 
residence is known by the clerk, otherwise it shall be published for two 
consecutive weeks in a newspaper of general circulqtion in the county." 

It is well established that when a statute requires notice to be given, but does 
not specify the length of time, it will be construed to mean a reasonable time. 
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(29 Cyc. 118). This rule will have to be applied in construing section 6607, above 
quoted. It must be noted, however, that if a person owning land sought to be 
affected by the proceeding, is a non-resident of the county, such notice must be 
published for two consecutive weeks in a newspaper of the county. \Vhere such 
non-resident exists, therefore, the statute will have to be observed. As to residents 
of a county, however, reasonable notice can only be construed to mean such time 
as will give the property holders affected a fair opportunity to be present at the 
time of the hearing of the petition. 

In subdivision (b) of your third question, you inquire as to the time for 
viewing a ditch. This matter is covered by section 6612, General Code, as 
follows: 

"If the tmstees find that the bond has been filed and notice given as 
provided in this chapter, they shall proceed to hear and determine the 
petition and view the premises along the proposed route. _If they find 
such ditch is necessary, and that it will be conducive to the public health, 
convenience or general welfare, they shall locate and establish it in sub
stantial conformity with the route described in the petition, or as near there
to as, in their opinion, will best answer the purpose. The trustees may 
employ an engineer to locate, level and measure the' course of such ditch, and 
such other assistance as they need, and may adjourn from day to day 
to complete their report and finding. When their finding is in favor of 
such ditch, and their report is filed with the township clerk, they shall fix 
a day of hearing within ten days thereafter at the clerk's office in said 
township, and then and there determine the complaints of any persons 
affected by reason of the location and construction of said ditch." 

Here, as in the former statute, no specific time is established by the statute. 
They are subject to no specific limitations in this respect, therefore, and the best 
that can be said is that the time for viewing a ditch shall be as close as possible 
to the time set for hearing the petition. In this connection, the trustees in the 
performance of such duty, can be charged with no further limitation than the re-
quirement that they exercise the due precaution and diligence incumbent upon 
them in the performance of their general duties. 

In subdivision (c) you inquire as to the time for engineer's report of the 
ditches. Here also no specific time is fixed and the same rule must apply; the 
trustees and engineer being charged with the duty of exercising reasonable dispatch 
and diligence in the completion of their report and finding. 

In subdivision (d) you inquire as to the time for sale of ditches. ·with refer
ence, thereto, section 6635, General Code is as follows: 

"As soon as an appeal is perfected from the decision of the township 
trustees, further proceedings before them on the petition shall be stayed. 
If no appeal is taken, the trustees, upon the expiration of the time specified 
by them for the opening of the ditch, shall forthwith inspect it, and if a 
section or part thereof has not been completed, they shall accept a bond 
with sufficient surety from the person having such unfinished work to 
perform, conditioned for the faithful completion of such work within the 
time they specify therein. If such person fails or refuses to give bond 
for the completion of the work the trustees shall forthwith sell the un
finished work by sections to the lowest bidders, by posting notices of the 
sale in a least three of the most public places in the township, for at 
least ten days before the day of sale, specifying the time when the work 
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shall be completed. The trustees shall take such bond or other security 
for the performance of the work as they deem proper." 

Under section 6618, General Code, the trustees are obliged to apportion equit
ably to the persons benefited and prescribe the time in which the work· shall be 
completed and by whom done. 

Under section 6622, General Code, at the expiration of the time specified for 
the completion of such work, the trustees, if they deem it necessary and proper, 
may extend the time for the completion thereof, to a time not exceeding four 
months from the time previo!lsly specified. 

Section 6625, General Code, and following, provide for appeal to the probate 
court, which proceedings, in accordance with said section 6635, operate to stay 
any further action on the petition. 

Section 6635, General Code, above quoted, provides that at the expiration of 
the time specified by the trustees for the completion of the work, they shall forth
with inspect it And, if upon such inspection, they find 'the work uncompleted, they 
may grant a further extension of time, providing the person who should have 
completed the same files a bond conditioned for the faithful performance of the 
work within the time so allowed by the trustees. The section further provides that 
if the person fails to give such bond, the trustees shall forthwith sell the unfinished 
work by sections to the lowest bidder, by posting notices of the same for at least 
ten days before the day of sale. This, I think, answers subdivision (d). 

Under subdivision (e) you inquire as to the time for giving notice for grading 
or bridge work under $200.00. The answer to this question is comprised within 
the terms of section 2354, General Code, which is as follows: 

"When the estimated cost of a public building, bridge or bridge sub
structure or of making an addition thereto or repair thereof does not 
exceed two hundred dollars, it may be let at private contract without pub
lication or notice." 

In accordance therewith, such grading of bridge work may be contracted for 
without any notice whatever. 

Under subdivision (£) you inquire as to the time for giving notices for grading 
or bridge work over $200.00 and under $1,000.00. The answer thereto is covered 
by section 2353, General Code : 

"When the estimated cost of a public building, bridge or bridge sub
structure or of making an addition to or repair thereof does not exceed 
one thousand dollars, it shall be let as heretofore provided, but notice of 
the letting need be given for only fifteen days, by posting on a bulletin 
board or by writing on a blacllboard in a cmtspicuous place ilt the county 
commissioners' or auditor's office, showing the nature of the letting and 
when and where proposals in writiltg will be received. Plans or specifi.ca
tions, or both as hereinbefore provided shall be kept on file during the 
fifteen days and open to public inspection." 

In accordance therewith, the notice required for this work is the fifteen days 
as prescribed by this statute. 

Under subdivision (g) you inquire as to the time of giving notice for grading 
or bridge work over $1,000.00. Sections 2344 and 2352, General Code, are as 
follows: 

"When it becomes necessary to erect a bridge, the county commis-
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sioners shall determine the length and width of the superstructure whether 
it shall be single or double track, and advertise for proposals for perform
ing the labor and furnishing the materials necessary to the erection thereof. 
In their discretion, the commissioners may cause to be prepared, plans, 
descriptions and specifications, for such superstructure, which shall be 
kept 011 file in the auditor's office for inspection by bidders and persons 
interested, and invite bids or proposals in accordance therewith. 

"Section 2352. \Vhen plans, drawing, representations, bill of material, 
specifications and estimates are so made a11d approved, the county commis
sioners shall give public notice in two of the principal papers in the county hav
ing the largest circulation therein, of the time when and the place where 
sealed proposals will be received for performing the labor and furnishing the 
materials necessary to the erection of such building, bridge or bridge sub
structure, or addition to or alteration thereof, and a co11tract based on such 
proposals will be awarded. If there is only one paper published in the 
county, it shall be published in such paper. The notice shall be published 
weekly for four consecutive weeks next preceding the day named for 
making the contract, and state when and where such plan or plans, de
scriptions, bills and specifications can be seen. They shall be open to 
public inspection at all reasonable hours, between the date of such notice 
and the making of such contract." 

281 

In accordance with section 2352, General Code, notice for srtch work shall be 
published weekly for four consecutive weeks next preceding the day named for 
making the contract. 

305. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

WO:-.IAN MAY BE APPOINTED DEPUTY COUNTY AUDITOR, DEPUTY 
COUNTY TREASURER, DEPUTY COUNTY RECORDER, DEPUTY 
CLERK OF PROBATE COURT OR DEPUTY OF CO:MMON PLEAS 
COURT. 

Inasmuch as a deputy is not to be considered a public officer in the absence of 
special provisions or the existence of special powers, a woman is not prohibited 
by tire constitution or statutes of this state from being appointed to serve in the 
position of deputy county auditor, deputy county treasurer, deputy county recorder, 
deputy clerk of probate court or deputy of the co11Hnon pleas court. 

CoLUMBUS, OHIO, May 22, 1913. 

Bureau of Inspection and Supervisi011 of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-In your favor of May 17th, you inquire as follows: 

"Please render us your written opinion as to whether or not a woman 
may legally be appointed and serve as deputy county auditor, deputy county 
treasurer, deputy county recorder, deputy clerk of probate court, or 
deputy of the common pleas court.'' . 
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Article 15, section 4 and article 5, section 1, of the constitution provides as 
follows: 

"No person shall be elected or appointed to any office in this state, 
unless he possesses the qualifications of an elector." 

"Every white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next pre
ceding the election, and of the county, township or ward, in which he 
resides, such time as may be provided by law, shall have the qualifications 
of an elector and be entitled to vote at all elections." 

The question presented, therefore, in view of these constitutional prOVISIOns, 
is whether or not the positions mentioned by you constitute such an office as is 
contemplated by article 15, section 4, providing that none other than an elector shall 
be appointed or elected thereto. 

The following appears in volume 9, page 369 of the American and English 
Encyclopaedia of Law: 

"It has been held that a special deputy is in no sense a public officer, 
but merely the private agent or officer of the principal. 

"And it has been held that in the common law even a general deputy 
is not a public officer where he is not appointed by the public nor by virtue 
of any special public authority, and does not give bond or take the oath 
of office, but his appointment is made by the principal by virtue of the 
general legal power in all ministerial officers of deputing their powers. 
But in several jurisdictions certain classes of general deputies have been 
recognized as officers by statute." 

The rule in Ohio is set forth on page 214, vol. 2 of the Encyclopaedia Digest 
of Ohio Reports and I beg to quote the following statements therefrom, which are 
supported by numerous authorities therein cited. 

"A mere deputy or assistant is not a public officer. 
"One who performs no duties. except such as by law are charged upon 

his superior, does not hold an office but merely an employment." 

• 
I may also refer to the 1911 supplement of this work, page 343, wherein it is 

said that: 

"A deputy assistant and other employes of a public officer are not 
officers within the meaning of the constitution." 

These authorities seem to well establish the fact that in the absence of con
trary provisions of statute, a deputy is not a public officer. 

Referring to the several statutes which provide for the positions referred to 
by you, and taking them up in order, permit me to cite, first, the general statute 
which provides for the appointment of all of them in connection with the county 
salary law. This is as follows 

"Section 2981. Such officers may appoint and employ necessary 
deputies, assistants, clerks, bookkeepers or other employes for their re
spective offices, fix their compensation and discharge them, and shall file 
with the county auditor certificates of such action. Such compensation shall 
not exceed in the aggregate for each office the amounts fixed by the com-
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mtsswners for such office. \Vhen so fixed, the compensation of each duly 
appointed or employed deputy, assistant, bookkeeper, clerk and other 
employe shall be paid monthly from the county treasury, upon the warrant 
of the county auditor." 

\Vith reference to the deputy county auditor, the following is provided: 

"Section 2563. The county auditor may appoint one or more deputies 
to aid him in the performance of his duties, The auditor and his sureties 
shall be liable for the acts and conduct of such deputy or deputies. When a 
county auditor appoints a deputy, he shall make a record thereof in his office 
and file a certificate thereof with the county treasurer, who shall record 
and preserve it. . \Vhen a comity auditor removes a deputy, he shall record 
such removal in his office, and file a certificate thereof with the county 
treasurer, who shall record and preserve it." 

With reference to the deputy county treasurer, the following is provided:· 

"Section 2657. Each county treasurer may appoint one or more dep
uties, and he shall be liable and accountable for their proceedings and mis
conduct in office." 
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\Vith reference to a deputy county recorder: 

"Section 2754. The county recorder may appoint a deputy approved 
by the court of common pleas. The appointment shall be in writing and 
filed with the clerk of such court. The recorder shall be responsible for 
his deputy's neglect of duty or misconduct in office. Before entering upon 
the discharge _of his duties, the deputy shall take an oath of office." 

\Vith reference to the deputy county clerk: 

"Section 1584. Each probate judge shall have the care and custody of 
the files, papers, books and records belonging to the probate office. He 
is authorized to perform the duties of clerk of his own court. He may 
appoint a deputy clerk or clerks, each of whom shall take an oath of office 
before entering upon the duties of his appointment, and when so qualified, 
may perform the duties appertaining to the office of clerk of the court. 
Each deputy clerk may administer oaths in all cases when necessary, in 
the discharge of his duties. Each probate judge may take a bond with such 
surety from his deputy as he dceins necessary to secure the faithful per
formance of the duties of his appointment." 

In reference to the deputy clerk of common pleas: 

"Section 2871. The clerk may appoint one or more deputies to be ap
proved by the court of common pleas if in session, or by one of the 
judges thereof, if not in session. Such appointment shall be by certificate, 
signed by the clerk, which, with the approval of the court or judge, shall be 
entered on the journal." 

In none of these statutes is it expressly provided, as is the case with section 
3830 of the General Code, providing for a deputy sheriff, that such positions must 
be filled by a qualified elector, and therefore in view of the authorities above quoted, 
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I am of the opinion that a woman may be legally appointed to and may serve in 
any of the capacities mentioned by you. 

I might further refer to the case of \Varwick vs. State 25 0. S. page 21, 
wherein it was expressly held that a woman might serve as deputy clerk of the 
probate court, and also to the case of State vs. Myers, 56 0. S., wherein on page 
348 appears the dictum of the court to the effect that a deputy county treasurer is 
in no sense a public officer. 

308. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

OFFICES COMPATIBLE-MAYOR AND JUSTICE OF THE PEACE. 

CoLUMBUS, 0Hro, June 5, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under favor of May 31st, you inquire as follows: 

"If a justice of the peace is an elector of a village situated within the 
township in which he is serving as justice of the peace, may he also serve 
the village as its mayor? 

"Can he legally hold these two elective offices at the same time? 
"If he cannot legally hold both of said positions and the mayor per

sistently refuses to recognize a petition of at least two-thirds of the resi
dent taxpayers, what action may be taken by the residents of the village 
to enforce the law?" 

A careful investigation of the statutes has enabled me to find nothing therein 
providing any duties as to either of these offices which would in any way compel 
the incumbent of one to supervise or act as a check upon the other. Nor have I 
been able to find any such conflicting duties attached to these offices as would cause 
the holding of both by one individual to contravene public policy. 

1 am, therefore, of the opinion that if, in the present case, the duties of neither 
of these offices are so numerous as to make it impossible to faithfully discharge the 
obligations of both at the same time, they may be held simultaneously by one in
dividual. 

Since I conclude that both of said positions may be held at the same time an 
answer to your second inquiry would seem to be unnecessary. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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311. 

DUTY OF COUNCIL TO FURNISH JUSTICE OF THE PEACE WITH CIVIL 
DOCKET \VHEX LDIITS OF TOWNSHIP AND MUNICIPALITY BE
CO~iE IDENTICAL-RIGHT OF JUSTICE TO RETAIN MONEYS FROM 
FINES FOR CRUIINAL DOCKET-DESK AND STATIONERY. 

Under section 1724, General Code, providing that township tntstees shall pro
vide a docket for justices of the peace, aad under section 3512, Gmeral Code, pro
viding that the corresponding officers of a mu11icipality shall perform th!? dutir.s 
formerly resting upon the officers of the township, whe1~ the municipal township 
liues become ideutical, council for such lllllllicipality succeeds to the duties of town
ship trustees to furuish a civil docket for justices. 

Under section 1742, General Code, a justice of the peace in such municipality, 
whose office and compensation have not bee1~ provided for by council, may retain 
out of fines or other county moneys comi1~g into his hands in criminal proceedings, 
the amount paid for a criminal docket and such necessary papers, and a desk if 
the same has not bem provided for by his predecessor. 

CoLUMBUS, OHIO, May 27, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of May 8th you request my opinion as follows: 

"In cities wherein the township offices have been abolished by reason 
of the fact that the lines of the municipal corporation are co-extensive with 
the lines of the township and the council of the city has not legislated upon 
the compensation or disposition of fees or maintenance of offices of justices 
of the peace, may the funds of said city be legally expended in providing 
offices, law books, civil dockets or blanks (to the extent of more than 
$5.00 per year) for the justices of the peace of said township, or should 
such expense or any item thereof be borne by the justice who retains for 
his own use all the fees accruing to the office?" 

On April 19, 1913, I rendered an opinion to Hon. R. Clint Cole, city solicitor of 
Findlay, Ohio, copy of which I am enclosing herewith, and wherein I held that under 
section 3512, General Code, when the corporate limits of a city or village become 
identical with those of a township, all township offices are abolished except those 
of justices of the peace and constables; and that the duties formerly performed by 
the holder of the offices abolished become incumbent upon the corresponding officers 
of the city or village. 

Upon this reasoning I further held that the duty formerly devolving upon the 
township trustees under section 1724, General Code, to provide a civil docket for a 
justice of the peace, was transferred to the council of the municipality when the 
limits of the same became identical with those of the township. The mere fact 
that council had failed to legislate upon the compensation or disposition of fees, or 
the maintenance of the office of the justice of the peace, does not, in my opinion, in 
any way operate to interfere with this duty' of council to furnish his docket. 

I find no further authorities in the Code making it necessary for the council 
to supply the justice with anything more than a civil docket, in the absence of 
legislation passed by council upon this subject, under section 3512, General Code. 

I must therefore conclude that in the present case the council is obliged to 
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furnish a justice with a civil docket, but is not empowered to furnish him with 
any further supplies. 

In conection with your further inquiry, as to whether the expense of any of the 
items enumerated should be borne by the justice, who retains for his own use all 
the fees accruing to the officer, permit me to cite section 1742, General Code, which 
provides as follows : 

"A justice of the peace may retain out of fines or other moneys belonging 
to the county coming into his hands in criminal proceedings, the amount 
paid for a criminal docket, and each justice of the peace, except those 
receiving a salary, may retain out of such fines or other moneys an amount 
not exceeding twenty dollars for a suitable desk in which to keep the 
docket, files, papers, books and documents of his office, which desk shall 
be the property of the county and shall be turned over by each justic<! of 
the peace to his successor. Such justice may expend of such fines and 
other moneys not exceeding five dollars per annum, for necessary paper, 
blanks and other stationery for his office, but a justice shall not purchase 
such desk if he has received a suitable desk from his predecessor. A 
justice of the peace paying out money for such purposes shall file with 
the county auditor, at the expiration of his term of office, a sworn itemized 
statement thereof. In making the annual statement to the auditor as re
quired by law, a justice of the peace, having made such expenditures or 
having moneys in his hands contemplated for such purposes, shall in
clude therein the moneys so paid or held by him." 

Except, therefore, with reference to the civil docket provided by the council, 
and as is specifically provided in this statute with reference to moneys to be 
retained from fines for the purchase of a criminal docket and a desk, when the 
same has not been purchased by a predecessor, and the necessary paper, blanks 
and other stationery for his office, the justice in the situation presented by yon 
must pay his expenses from his own funds. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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314. 

SHERIFF WHO POSSESSES A PASS ~OT ENTITLED TO ALLOWANCE 
FOR RAILROAD FARE-ALLO\VAXCE TO SHERIFF OF EXPEXSES 
II\CURRED IX PURSUIXG FELOX OUTSIDE OF OHIO-"FLED THE 
COUXTRY." 

Under the terms of section 2997, General Code, a sheriff is entitled to ouly 
his necessary expenses inwrred and expeuded, and since when a sheriff possesses 
a pass, railroad fare is not a necessary expense, and the same may not be allowed 
to him by the county commissioners. 

Under section 2997, a sheriff may be allowed actual a11d necessary expenses 
incurred by him in pursuing a fugith·e criminal for the purpose of putting in 
motion the machinery for extradition procedure or for the purpose of receiving a 
criminal not a fugitive surrendered up by authorities of another state. 

The term "fled the country" iu sectiou 3015, General Code, must be interpreted 
to mean "fled the slate," aud uuder this statute, a sheriff may also be allolred ex
penses inwrred in pursuing a criminal outside of this state. 

CoLUMBt:s, OHIO, :\Iay 20, 1913. 

Bureau of Inspectiou and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of :\fay 7th you request my opinion as follows: 

"1. A sheriff by reason of being a railroad policeman commissioned 
by the governor, is provided with passes for the steam and electric roads 
of his county. Is he entitled to charge and collect from the county railroad 
fare under Sec. 2997 in cases in which he uses a pass? 

"2. May a sheriff, under section 2997, charge and collect from the 
county expenses incurred while pursuing outside of this state a person accused 
of crime or offense? 

"3. Under section 3015, may a sheriff be paid from the county treasury 
expenses incurred outside of the state of Ohio in the pursuit of a person 
charged with a felony? 

"4. \Vhat interpretation should be given to the words "fled the 
country?" 

Section 2997, General Code, provides as follows: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff for 
keeping and feeding prisoners, as provided by law, for his actual and 
necessary expenses incurred and expended in pursuing or transporting 
persons accused or convicted· of crimes aud offenses, in conveying and trans
ferring persous to and from any state hospital for the insane, the institution 
for feeble-minded youth, Ohio hospital for epileptics, boys' industrial school, 
girls' industrial home, county homes for the friendless, houses of reiuge, 
children's homes, sanitariums, convents, orphan asylums or homes, county 
infirmaries, and all institutions for the care, cure, correction, reformation 
and protection of unfortunates, and all expenses of maintaining horses and 
vehicles necessary to the proper administration of the duties of his office. 
The county commissioners shall allow the sheriff his actual railroad fare 
and street car fare expended in serving civil processes and subpoenaing 
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witnesses in civil and criminal cases, and may allow his necessary livery 
hire for the proper administration of the duties of his office. Each sheriff 
shall file under oath with the quarterly report herein provided a full, ac
curate and itemized account of all his actual and necessary expenses, 
including railroad fare, street car fare and livery hire mentioned in this 
section before they shall be allowed by the commissioners." 

Section 3015, General Code, provides as follows: 

"The county commissioners may allow and pay the necessary expense 
incurred by an officer in the pursuit of a person charged with felony, 
who has fled the country." 

Answering your questions in order, under section· 2997 the sheriff is allowed 
by the county commissioners for his actual and necessary expenses, under the 
circumstances therein contemplated; and, inasmuch as when he is provided with 
a railroad pass it is not necessary for him to pay railroad fare, I am of the 
opinion, in answer to your first question, that the county commissioners may not 
allow him such expense when he has a pass. 

Answering your second question, it is a well settled principle of law that a 
sheriff or other police officer is not authorized to make an arrest without this 
state. The warrant issued by the court is, as a general rule, available for the 
purpose of making an arrest only within the jurisdiction of the court issuing the 
same. In this state, however, the statutes permit a sheriff armed with a warrant 
to arrest in any county of the state. Sections 13502, 13597 and 13718, General 
Code; 2 American and English Encyc. 862; 3 Cyc. 890; Smith vs. Commissioners, 
9 Ohio, 26. 

In answering your second question, therefore, it is necessary to bear in mind 
that a sheriff is not authorized to pursue a criminal outside this state for the 
purpose of making an arrest. There are certain circumstances, however, under 
which a sheriff may be legitimately engaged in pursuing a criminal outside of 
this state. 

When extradition procedure is instituted for the purpose of procuring a 
. fugitive criminal from this state, it is necessary that someone file an affidavit before the 
court of the other state, in order that he may be held therein until such time as 
the proper machinery for executive demand for such criminal may be put in 
motion. Or, if the criminal in another state be not technically a fugitive from 
justice, the laws of that state may permit his surrender to an officer of this state 
without extradition procedure. 19 Cyc. page 85; State vs. Hall, 28 L. R. A. 289. 

Under such circumstances, therefore, when a sheriff is properly engaged in 
either pursuing a fugitive or following up a criminal for the purpose of taking 
the preliminary steps necessary in another state for apprehension, I am of the 
opinion that under section 2997, General Code, the county commissioners· should 
allow his actual and necessary expenses so incurred. The duty is most assuredly 
a necessary one, and one readily contemplated by the nature of his office. 

Answering your third and fourth questions together, the interpretation re
quested by you for the term "fled the country" is necessary for a proper under
standing of section 3015. The term "country" is defined in 7 Am. & Eng. Encyc. 
of law, page 972, as follows: 

"The term 'country' in its primary meaning signifies place, and, in a 
larger sense, the territory or dominions occupied by a community, or even 
waste and unpeopled sections or regions of the earth; but its metaphorical 
meaning is no less definite and well understood; and in common parlance, 
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in historical and geographical writings, in diplomacy, legislation, treaties 
and international codes, not to refer to sacred writ, the term 'country' 
is employed to denote the population, the nation, the state, the govern
ment, having possession and dominion over the country. The word 
'country,' in the revenue laws of the United States, has always been con
strued to embrace all the possessions of a foreign state, however, widely 
separated, which are subject to the same supreme executive and legislative 
control. 

"A state, however, may with propriety be called a country; and in 
certain cases, when the legislature ttses the e:rpression 'the cou~ttry,' it 
is natural to suppose that they mean the country for which they are 
legislating. 

"The word is used also to signify a jury, as in the expressions, 'trial 
by the country,' 'conclusion to the country,' 'puts himself upon the country,' 
etc." 

and in 11 Cyc. page 616, it is said: 

"In extradition proceedings, under an international convention, the 
term has been defined as the special political jurisdiction that has cog
nizance of the crime." 

289 

Since throughout the statutes ample proviSIOn is made for the payment of 
expenses of any officer incurred in performing the duties of pursuing and trans
porting criminals within this state, I am of the opinion that the term 'fled the 
country,' in section 3215, General Code, is intended to extend the allowance of 
expenses to those necessarily incurred in pursuit made outside of the state, by 
either a detective of the prosecuting attorney or a sheriff. 

I therefore hold that the term 'country' in this section is intended to mean 
'state,' and conclude that when a sheriff is engaged in pursuing outside of this state 
a person charged with a felony, for the purpose of taking the necessary preliminary 
steps for the institution of extradition proceedings, or for the purpose of receiving 
a criminal surrendered up in another state, who is not such a fugitive as to come 
within the requirement of the extradition provision in the United States constitu
tion, he may be allowed, under section 3015, General Code, his actual and neces
sary traveling expenses. 

10-.A.. G. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey Gmeral. 
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350. 

CITY BOARD OF HEALTH GIVEN CONTROL AND MANAGEMENT OF 
PEST HOUSES OR DETENTION HOSPITALS IN CITY. 

Although section 4370, General Code, gives the director of public safety the 
power to manage and make all contracts in reference to pest houses in cities, never
theless this provision when viewed in th~ light of sections 4452 and following of 
the General Code, must be considered a general provision to which thP latter 
statutes are special and exceptional. Under these latter statutes, the control and 
management of pest houses and detention hospitals is vested in the board of health 
of a city. 

CoLUMBUS, Oaro, June 30, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-In your letter of June 13, 1913, you say: 

"We respectfully request your written opinion upon the following 
question: 

"What, if any, powers over the management and control of the pest . 
houses or detention hospitals may be exercised by a city board of health?" 

Your question probably arose on account of an apparent conflict in the language 
found in section 4370, G. C., relating to the duties and powers of the director 
of public safety, and that found in section 4454, G. C., applying to boards of health 
and quarantine hospitals. 

Section 4370 reads as follows: 

"The director of public safety shall manage, and make all contracts 
in reference to the police station, fire houses, reform schools, houses of cor
rection, infirmaries, hospitals, workhouses, farms, pest houses, and all 
other charitable and reformatory institutions. In the control and super
vision of such institutions, the director shall be governed by the provi
sions of this title relating to such institutions." 

The title referred to is title 12 of the General Code. This is a general sectio11, 
covering quite a number of subjects; and if there were no other statute on any 
subject contained therein, the director of public safety would have the manage
ment of all of the institutions, including pest houses. 

But further along, in the same title, under the head of "board of health,'' 
subdivision-"quarantine hospitals," section 4452, G. C., provides as follows: 

"The council of a municipality may purchase land within or without 
its boundaries and erect thereon suitable hospital buildings for the isola
tion, care and treatment of persons suffering from dangerous contagious 
disease, and providing for the maintenance thereof. The plans and 
specifications for such buildings shall be approved by the board of health." 

It will be noticed that "the plans and specifications for such buildings shall be 
approved by the board of health;" so that, in the very incipiency of all this class 
of structures, the board of health assumes supervisory control and direction. 
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Section 4454, G. C., then provides : 

"Such buildings shall be 111ider the care and control of the board of 
health. The board shall appoint all employes or other persons necessary 
to the use, care and mai11te11ance thereof and regulate the entrance of 
patieuts thereto and their care and treatment." 

Section 4456 then says : 

"A municipality may establish a quarantine hospital within or with
out its limits. If without its limits, the consent of the municipality or 
township shall be first obtained, but such consent shall not be necessary 
if the hospital is more than eight hundred feet from any occupied house 
or public highway. When great emergency exists, the board of health may 
seize, occupy and temporarily use for a quarantine hospital, a suitable 
vacant house or building within its jurisdiction. The board of health of a 
municipality, having a quarantine hospital, shall have exclusive conirol 
thereof." 
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Section 4457 provides for temporary buildings, along this line and for the 
employment by the board of health of all necessary physicians, police, etc., to 
operate them. The words "pest houses" are fairly a part of, and interchangeable 
with ordinary quarantine arrangements of any ·description, temporary or permanent; 
and any such places for the detention of persons who are dangerous, or a menace 
to the public health, by virtue of contagious or dangerous diseases fall fairly within 
the jurisdiction of boards of health. This is the doctrine laid down in Judge 
Hohler's opinion, in the case of Rillings vs. Lorain, 13 Ohio Decisions, page 87, et seq. 

All the sections, above quoted, are part of the same title of the statutes. They 
relate to the public health and the organization of cities and villages as a matter 
of public good and should be construed rationally together in pari materia. 

In view of the provisions of all the statutes above quoted, I am of the opinion 
that boards of health in cities, have, by virtue thereof, control of the institutions 
named by you. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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367. 

POLICEMEN AND FIREMEN-ANNUAL COMPENSATION-WORKING 
OVERTIME-HEALTH OFFICER MAY BE SPECIAL AGENT FOR 
VACCINATIONS. 

The annual compensation fixed by council for policemen and firemen, unless other
wise provided by ordinance, is to cover all their services as such policemen or 
firemen, and they cannot draw pay for overtime. If any have been paid overtime, such 
payments are illegal and may be recovered. 

The health officer of a city may be appointed as special agent for vaccinations, 
under section 4449, General Code, and he may draw the compensation fixed for 
each position. 

CoLUMBUS, OHIO, July 8, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of April 7, 1913, you inquire as follows: 

"First. May policemen employed regularly by a city at an annual 
salary fixed by COI.\ncil be legally paid, in addition to said salary, for over
time; the rules of the department of public safety specifying the number 
of hours per day said policemen shall serve regularly? Can the amount 
paid for overtime be recovered? 

"Second: May firemen employed regularly by a city and annual 
salary fixed by council be legally paid, in addition to said salary, for over
time when held for duty on regular day off, provided for in the rules of 
the department of public· safety? 

"Third. May a health officer who is also a practicing physician legally 
be paid for vaccinations from the city treasury in addition to his com
pensation as health officer fixed by council?" 

The policemen and firement receive an annual salary which is usually payable 
in monthly installments. I assume that the salary ordinance says nothing about 
receiving pay for overtime. These officers are not paid by the day or hour as are 
common laborers. Their salary is full compensation for all services performed in 
the line of their duty. 

Section 4382, General Code, provides : 

"The director of public safety shall classify the services in the police 
and fire departments in conformity with the ordinance of council de
termining the number of persons to be employed therein, and shall make 
all rules for the regulation and discipline of such departments, except 
as otherwise provided in this subdivision." 

Section 4393, General Code, provides: 

"The council may establish all necessary regulations to guard against 
the occurrence of fires, protect the property and lives of the citizens against 
damages and accidents resulting therefrom and for such purpose may es
tablish and maintain a fire department, provide for the establishment and 
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organization of fire engine and hose companies, establish the hours of labor 
of the members of its fire department, but after the first day of January, 
niueteen hundred and eleven, cozmcil shall not require any fireman to be 
011 duty coutinuously more tlzau six days in every seven, and provide such 
by-laws and regulations for their government as is deemed necessary and 
proper." 
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It is proper that rules and regulations be made to fix the time of service of 
policemen and firemen. In the case of firemen they must not be required to work 
continuously for a longer period than that provided in section 4393, General Code. 

The fact that a regular time of service is fixed for these positions does not 
mean that the occupants may not be required to be on duty at other times. They 
may be required to be on duty on other than their regular time. Their annual 
salary would cover this service. 

·The decisions in other states are not controlling, as charters are different, 
but such decisions may be a guide. 

In Tyrrell vs. Mayor, etc., 159 N. Y. 239, it is held: 

"A public officer who receives an annual salary for his services, can
not recover extra compensation for services rendered on Sunday, unless 
some statute allows it." 

The position in that case was that of section foreman with an annual salary 
of $1,000.00. 

In Lemoine vs. City of St. Louis, 120 M. 419, it is held: 

"The principal deputy recorder of voters of the city of St. Louis, ap
pointed by the recorder of voters at a fixed annual salary (Laws 1883, p. 
38), is not entitled to extra pay for work for time over seven hours 
a day allowed to the clerks and deputies paid by the day." 

The annual compensation fixed by council for policemen and firemen, unless 
otherwise provided in the ordinance, is to cover all their services as such policemen 
or firemen and they cannot draw pay for overtime. If payments have been made 
for overtime such payments are illegal and may be recovered. 

Your next inquiry is as to a health officer drawing additional compensation for 
vaccinations. 

Section 4404, General Code, provides : 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed 
by council who shall serve without compensation and a majority of whom 
shall be a quorum. The mayor shall be president by virtue of his office. 
But in villages the council, if it deems advisable, may appoint a health 
officer, to be approved by the state board of health who shall act instead 
of a board of health, and fix his salary and term of office. Such appointee 
shall have the powers and perform the duties granted to or imposed upon 
boards of health, except that rules, regulations or orders of a general 
character and required to be published, made by such health officer, shall 
be approved by the state board of health." 

Section 4408, General Code, provides : 
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"The board of health shall appoint a health officer, who shall be the 
executive officer. He shall furnish his name, address and other information 
required by the state board of health. The board may appoint a clerk, 
and with the consent of council, as many ward or district physicians, 
or one ward physician for each ward in the city as it deems necessary." 

Your inquiry is in reference to the health officer of a city. He is not, there
fore, acting instead of a board of health as he may be doing in villages. 

It does not appear in what capacity the health officer acted when making the 
vaccinations. By virtue of section 4408, General Code, the board of health may ap
point a health officer, and also ward or district physicians. 

Section 4410, General Code, provides: 

"Each ward or district physician shall care for the sick poor and each 
person quarantined in his ward or district when such person is unable to 
pay for medical attendance, and for all persons sent from his ward or dis
trict to the municipal pest house when such persons are unable to pay for 
medical attendance." 

Section 4412, General Code, provides: 

"The board shall have exclusive control of its appointees, define their 
duties and fix their salaries, but no member of the board of health shall be 
appointed as health officer nor shall a member of the board of health not 
the health officer be appointed as one of the ward physicians. The board 
may suspend, but not remove, any member of the sanitary police now 
serving or hereafter appointed for cause authorizing the dismissal of any 
person in the classified service, and shall certify such fact together with 
the cause of such suspension, to the civil service commission, who, within 
five days from the receipt thereof, shall proceed to inquire into the cause 
of such suspension and render judgment thereon and such judgment in the 
matter shall be final." 

It appears by section 4410, General Code, that the district or ward physician 
is to care for the sick who are unable to pay for medical attendance. This duty 
is not a statutory duty of the health officer. 

Section 4412 impliedly permits the health officer to also act as a ward physician 
when it provides that no member of the board of health "not the health officer" 
shall be appointed as one of the ward physicians. 

The two positions are under the direction of the· board of health and the duties 
of each are not inconsistent or conflicting. 

The health officer of a city may also be a ward or district physician and draw 
the compensation of each position. If the health officer in question has been 
legally appointed as a ward or district physician he may draw pay as such health 
officer and also as a ward physician. 

There is a special statute in reference to vaccinations. 

Section 4449, General Code, provides: 

"The board of health may take measures and supply agents and afford 
inducements and facilities for gratuitous vaccination." 

This section would authorize the board of health to appoint special agents for 



.ANNUAL REPORT OF THE .ATTORNEY GENERAL. 295 

vaccinations and by virtue of section 4412, General Code, supra, could fix the com
pensation of such special agents. 

Making vaccinations are not a part of the duty of the health officer. The duties 
of such special agent for vaccinations are not inconsistent with the duties of a 
health officer. 

The vaccinations would not when made by virtue of section 4449, General Code, 
necessarily be a part of the duties of the ward or district physician. 

A health officer of a city may be appointed as special agent for vaccinations 
under section 4449, General Code, and draw the compensation fixed for each 
position. 

371. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

REGISTRATION CITIES-ELECTION EQUIPMENT-EXPENSES IN CON
NECTION WITH ELECTION EQUIPMENT. 

Registration cities and not the counties in which said cities are located must 
furnish election equipments, such as voting booths, shelves and other f11rnishings and 
supplies, which are of a permanent nature, and they must pay all the expense i1~ con
nection therewith, such as the delivering and setting up of the same. 

CoLUMBus, OHIO, May 24, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your letter of April 12, 1913, is received, in which you inquire: 

"The city of Hamilton is a registration city. Should the city of 
Hamilton or Butler county pay for the storage of the election equipment in 
the city of Hamilton and the delivery and setting up of the same in the 
several election precincts of the city of Hamilton? We call your attention 
to schedule D and schedule E, paragraph 5-a in said opinion." 

The opinion referred to is the one given to your department under date of July 
12, 1912, in reference to the division of election expenses. 

Schedule D, to which you call attention is headed : 

"Expenses to be paid by registration cities. 
"Direct in both even and odd numbered years." 

One of the items in said schedue to be paid by the city is: 

"Rent of voting places for registration and elections in such city. 
Held to include the cost of portable voting houses or any expenditure for 
the general maintenance or upkeep thereof such as repairs, cleaning, 
hauling, erecting, watching, displaying of signals, lots for storage. 

"Chairs, tables, fuel, lights for voting places in city." 

Schedule E, to which you call attention, is headed: 
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"Expenses to be paid by county in even numbered years-Not charged 
back. 

"Expenses to be paid by county in odd numbered years-Charged back." 

Paragraph 5-a of said schedule E, reads: 

"Other proper and necessary expenses of any general or special election. 
"a. This is held to include expenses incurred in setting up and re

turning voting equipment under section 5046, General Code." 

Section 5046, General Code, provides : 

"After each election, the judges of elections of each precinct shall see 
that the booths, guard rails and other equipments are returned to the clerk 
.of the township, or clerk or auditor of the corporation, in which the 
precinct is situated, for safekeeping. Such clerk or auditor shall have such 
booths and equipment on hand and in place at the polling place in each 
precinct, before the time for opening the polls on election day, and for 
this service the board of deputy state supervisors may allow the necessary 
expenses incurred. In registration cities, this duty shall devolve on the 
board of deputy state supervisors." 

This section does not determine whether this expense shall be paid by the 
county or by the registration city when the precincts are located in a registra
tion city. 

Section 4946, General Code, provides : 

"The additional compensation of members of the board of deputy 
state supervisors and of its clerk in such city hereinbefore specified, the 
lawful compensation of the deputy clerk and his assistants and all registrars 
of electors in such city, the necessary cost of the registers, books, blanks, 
forms, stationery and supplies provided by the board for the purposes 
herein authorized, including poll books for special elections, and the cost 
of the rent, furnishings and supplies for rooms hired by the board for its 
offices and as places for registration of electors and the holding of elections 
in such city, shall be paid by such city from its general fund. Such ex
pense shall be paid by the treasurer of such city upon vouchers of the 
board, certified by its chief deputy and clerk and the warrant of the city 
auditor. Each such voucher shall specify the actual services rendered, the 
items of supplies furnished and the price or rates charged in detail." 

In construing this section in the opinion given to your department under date 
of February 27, 1912; it was held: 

"In registration cities the expenses of supplying voting places with 
chairs, tables, lights, fuel and other furnishings is paid by the city by 
virtue of the above provision." 

The provision referred to is the one italicized above in section 4946, General 
Code. 

The equipment in question is not described but I take it that it is equipment for vot
ing booths or rooms, such as voting shelves and the smaller booths for voting, furnish
ings and supplies for the same which are of a permanent nature. 
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Such equipment must be furnished by registration cities and they must pay all 
expenses in connection therewith, such as the delivery and setting up of the same. 

The provisions in the above quoted parts of the schedules referred to are not 
inconsistent. There is special provision for payment of such expense in registra
tion cities and this is covered by schedule D. The expense covered by schedule E, 
paragraph 5-a, is for precincts outside of registration cities. By adding at the 
end of paragraph 5-a, the words "except in registration cities," the clause would be 
cleared of all possible question or doubt. 

379. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attomey General. 

CLERK OF COURTS-SALARY-COMMISSIONERS WITHOUT AUTHOR
ITY TO MAKE TRANSFER TO THE FEE FUND FOR THE CLERK OF 
COURT DURING THE LAST QUARTER OF 1909, FOR THE PURPOSE 
OF COVERING DEFICIENCY IN THE CLERK'S FEE FUND FOR THE 
FIRST QUARTER OF 1910-FEE FUND. 

Under the provision of section 2984, and the amendments thereto from December 
31, 1909, to April 1, 1910, there was no authority given for transferring to the fee 
fund of county officers. This section conferred no authority upon the commis
sioners to make a transfer during the last quarter of 1909 for the purpose of 
covering deficiencies during the first quarter of 1910. 

The county commissioners had authority to make transfers to the fee fulld 
during the last quarter of 1909 for the last quarter of 1909, but were not legally 
obliged to make this transfer. County commissioners were not authorized to malle 
transfer to the fee fund during the first quarter of 1910. 

CoLUMBUs, Omo, July 24, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I have your letter of April 19, 1913, in which you ask my opinion 
upon the facts stated therein as follows: 

"The legal salary of a clerk of courts for the term ending the first 
Monday of August, 1911, was $2,175.00 per annum, or $181.25 per month. 

"Total amount for two years' term_________________________ $4,350 00 
"Total amount drawn: 
"20 months ---------------------------@ $181 25=$3,625 00 

"1 month, November, 1909_______________________ 175 21 
"2 months, January and February, 1910___________ 200 00 
"1 month, ).farch, 1910--------------------------- 174 34 
"7 days, August, 1911 --------------------------- 35 75 

"Total 4,210 30 

"Amount apparently due clerk ------------------------------- $139 70 

"This amount was not paid the clerk for the reason that the fee 
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fund was exhausted. Transfers to the clerk's fee fund were made in the 
last quarter of 1909 as follows: Nov. 29, $700.00; Dec. 31, $104.10; but the 
aggregate of all the fees collected for the clerk's fee fund, and the trans
fers made to said fund was just equal to the aggregate amount paid for 
the salary of the clerk and his deputies to Dec. 31, 1910. 

"It will be noted that the clerk did not receive his full salary for 
November, 1909, by the amount of $6.04, and that he drew $33.75 as pay 
for extra seven days in August, 1911, (thus drawing compensation for the 
day on which his successor's term began) by reason of the fiscal year being 
longer than the calendar year. Under the above statement of facts, does 
the county owe the clerk any balance of salary, and if so, how much? 
Or, on the other hand, does the clerk owe the county, and if so how much?" 

Section 799 0. L. 208, carried into the General Code section 2984, provided as 
follows: 

"As soon after the passage of this act as the aggregate compensa
tion of the deputies, assistants, bookkeepers, clerks and employes of the 
various officers is fixed by the commissioners as provided in section 3, 
and on the first Monday of April, July, October and January, whenever 
necessary during three years after said original act took effect, but not 
thereafter, the said commissioners shall enter an order on their journal 
transferring to the county officers' fee funds from any other fund or 
funds of the county in their discretion, such sums as may be necessary to 
make good any deficiencies in said funds, found by them likely to arise 
during the next ensuing quarter in consequence of the payment of the 
respective officers, deputies, assistants, bookkeepers, clerks or other em
ployes during such period, from the amounts then in or estimated to come 
into said funds for said period, derived from said respective offices." 

This section was later amended so as to extend the time within which county 
commissioners might make transfers to county officers' fee funds from April 1, 
1910 to April 1, 1911 (101 0. L. 199), but has since been repealed (102 0. L. 136). 

This section authorized the commissioners to meet deficiencies in the clerk's 
fee fund arising during the last quarter of 1909, by making transfers to the fund 
whenever necessary during said quarter, the statutory provision as to the time 
of such act being merely directory. It is apparent from a reading of section 2984, 
and the amendment thereto before noted,' that there was an interval of time be
tween December 31, 1909, and April 1, 1910, in which there was no authority what
ever given for transfers to the fee funds of county officers. And I am of the 
opinion that this section conferred no authority on the commissioners to make a 
transfer during the last quarter of 1909 for the purpose of covering deficiencies in 
the clerk's fee fund for the first quarter of 1910. Though the time designated by 
the statute for transfers in the last quarter of 19091 to wit: the first Monday in 
October was directory only, yet the authority granted as to such transfers was only 
to make good deficiencies arising during such ensuing quarter, to wit: the months 
of October, November and December, 1909. This is the only possible construction 
of the section as respects this question, and moreover, as before noted there was 
no legislative recognition whatever of deficiencies in the fee funds of county officers 
during the first quarter of 1910. 

It clearly follows from the above that the clerk has no legal claim against the 
county on account of the shortage in his salary for the months of January, 
February and March, 1910. I am of the opinion that the same is true as to the 
shortage in his salary for November, 1909. As to this, shortage, though the com-
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missioners had power during the last quarter of 1909 to provide by transfer for 
fee fund deficiencies then occurring, and in a sense it was their duty to do so, 
yet the statute made no provision for enforcing the exercise of this power or 
duty on the part of the commissioners by the sanction of liability in case of their 
failure to transfer to the fee fund enough to provide for the deficiency, or even in 
case of failure on their part to make transfer to such deficiency fund at all. The 
statute not having created such liability, it does not exist. (7 0. S. 109, 124.) 

As to the other question embraced in your inquiry I am of the opinion that the 
salary of the clerk was measured by his official term regardless of whether it was 
a few days more or less than two calendar years, and therefore in this case he was 
not entitled to collect salary for the excess days mentioned. 

385. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-INCUMBENT AT TIME POSITION PASSED INTO 
CLASSIFIED SERVICE NOT REQUIRED TO TAKE EXAMINATION
REAPPOINTMENT-CLASSIFIED LIST-MAJORITY OF MEMBERS 
OF BOARD OF HEALTH CONSTITUTE A QUORUM. 

Incumbents at the time when positions passed into the classified service are not 
required to take an examination or to be reappointed from the eligible list. 

A plumbing inspector legally in the classified list cannot be discharged except 
in accordance with the provisions of the civil service act. 

Under the provisions of section 4404, a majority of the members of a board 
of health constitute a quorum. In a board consisting of five members, three mem
bers constitute a quorum. A vote of a majority of the members constituting a 
quorum would be sufficient to carry a proposition. 

CoLUMBUS, OHio, July 21, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of April 19, 1913, you submit the following in
quiries: 

"First. Is a plumbing inspector, as an employe of the board of health 
of a city, entitled to the protection of the civil service law if not ap
pointed from the eligible list, provided that such inspector has been em
ployed since April, 1895? 

"Second. The board of health consists of five members. If three be 
present at a meeting, may two of said members voting in the affirmative, 
discharge or remove a former inspector, or does it require the affirmative 
vote of three to legally enact the orders of a board of. health? 

"Third. If said plumbing inspector reports from day to day for duty 
should the city auditor upon demand, make payment of his salary?" 

The questions in this case arose before the amendment and repeal of the civil 
service law by the recent session of the legislature. 

Section 4479, General Code, prior to said repeal, provided : 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions of officers 
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elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by the 
~ouncil, or who are appointed by any state officer or by any court, employes 
of the council, persons who by law are to serve without remuneration, 
persons who are appointed to positions requiring professional or technical 
skill as may be determined by the civil service commission; persons appointed 
or employed to give instruction in any educational institution, persons ap
pointed by any board or officers supervising- elections, persons who as mem
bers of a board or otherwise, have charge of any principal department of the 
government of any city, the head or chief of any division or priltcipal 
department relating to engineering, waterworks, street cleaning, or health, 
the chief of the police department, the chief of the fire department, the 
superintendent of any workhouse, house of refuge, infirmary, or hospital, 
the librarian of any public library, private secretaries, deputies in the office 
of the city auditor and city treasurer, unskilled laborers, and such appointees 
of the civil service commission as they may by rule determine. The classi
fied service shall comprise officers and places not included in the unclassi
fied service." 

This section placed in the unclassified service the "head or chief of any 
division or principal department relating to health." 

It appears from the letter attached to your inquiry that the position of plumb
ing inspector has been established under the board of health. The plumbing in
spector is not therefore the head or chief of any division or principal department 
relating to health. 

The department of health came under the provisions of the civil service act 
by virtue of the Payne law which became effective August 1, 1909, as to parts' 
thereof, but the civil service provisions became effective January 1, 1910. 

The position of plumbing inspector is not placed in the unclassified service 
by section 4479, General Code, and it is therefore in the classified service. 

The plumbing inspector in question was appointed before the Payne law be
came effective and he held the position at the time it came under the classified 
service. 

The courts, and this department, have held that incumbents at the time when a 
position passed into the classified service are not required to take an examination 
or be reappointed from the eligible list. Such incumbents passed into the classi
fied service without examination. It was not necessary that the plumbing in
spector in question be appointed from the eligible list. He is legally in the classified 
service and cannot be discharged except in accordance with the provisions of the civil 
servic;e act, and he is entitled to the protection of the provisions of said act. 

Answering your second inquiry: 

Section 4404, General Code, provides : 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed 
by council who shall serve without compensation and a majority of whom 
shall be a quorum. .The mayor shall be president by virtue of his office. 
But in villages the council, if it deems advisable, may appoint a health 
officer, to be approved by the state board of health who shall act instead 
of a board of health, and fix his salary and term of office. Such appointee 
shall have the powers and perform the duties granted to or imposed upon 
boards of health, except that rules, regulations or orders of a general 
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character and required to be published, made by such health officer, shall 
be approved by the state board of health." 
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This section makes a majority of the board of health a quorum. There are 
five members and three is a majority. If three members are present they may 
transact the business of the board and a vote of the majority of those present would 
be sufficient to carry a proposition. 

The rule is stated at page 335 of 28 Cyc.: 

"In the absence of charter or statutory provision to the contrary the 
rule is well established that a majority of a quorum is all that is re
quired for the adoption or passage of any ordinance, resolution, or order 
properly arising for the action of a municipal council or other municipal 
body." 

The statute does not prescribe that a majority of the members of the board of 
health shall be required to pass a resolution or order. 

At a meeting of the board of health of a city, consisting of five members, at 
which meeting three members are present, a vote of two members is sufficient to 
pass a resolution, such as a resolution to discharge an employe. 

You ask if said plumbing inspector is entitled to his' pay if he reports from 
day to day. 

It appears that the board of health has just voted to discharge this employe 
when the above inquiry was submitted. His right to compensation would depend 
upon the future acts of the board of health and of the civil service commission. 
These facts are not given. It is seen that the employe has the protection of the 
civil service law. As a general rule an officer or employe who is wrongfully dis
charged is entitled to his pay if he reports for duty. Each case, however, must 
depend upon its particular facts. 

The facts given in this case are not sufficient to answer this question. Upon 
submission of other facts it will be further considered. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 
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387. 

ORDINANCE-FIXING THE SALARY OF THE CITY CLERK-EXTRA 
COMPENSATION FOR SERVING NOTICES-SALARY SHOULD NOT 
BE FIXED BY ORDINANCE. 

Where it is the intention of the cit:y council to give their clerk certain fees 
in addition to his salary, and an ordinance is passed on the same date on which the 
council elects its clerk, increasing his compensation by providing additional fees 
for serving notices, in view of the fact that the members had not undertaken to 
provide their clerk with compensation for performing his ordinary duties by reason 
of custom having grown up to permit preceding members of council to provide the 
same in the salary ordinance, the members of the present council should be con
sidered as adopting such compensation for their clerk and in addition providing him 
compensation for serving notices. This would be fixing the salary of such clerk 
and would not be increasing his salary while in office. 

CoLUMBus, Omo, July 14, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of December 7, 1912, you requested my written 

opinion upon the following question : 

"If an ordinance be passed on the same date on which the council of a 
city elects its clerk, increasing his compensation by providing additional 
fees for serving notices, when would such ordinance go into effect? The 
question is, would it apply to the incumbent of said office during his present 
term or would the inhibition contained in section 4213 control?" 

The provisions relative to the fixing of compensation of the clerk of council 
is provided for in section 4210, General Code. Such section reads as follows : 

"Within ten days from the commencement of their term, the mem
bers of council shall elect a president pro tern., a clerk and such other 
employes of council as may be necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall serve for two 
years, but may be removed at any time for cause, at a regular meeting by 
a vote of two-thirds of the members elected to council." 

Section 4214, General Code, provides as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the n"umber of officers, clerks and employes in 
each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of the 
bond to be given for each officer, clerk or employe in each department of 
the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the 
mayor." 

There is a clear distinction between the provtstons of section 4214, General 
Code, and 4210, General Code. Section 4214, General Code, provides that except as 
otherwise provided in this title council by ordinance or resolution shall determine the 
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number of officers, clerks and employes and fix their salaries, whereas section 4210, 
General Code, which is found in the same title provides that the members of council· 
shall elect a clerk of council. 

In regard to fixing the salary of the clerk of council the legislature intended 
that such action should be taken by the members of council as individuals and not 
by such members sitting as a deliberative body. While it is true that the term 
"members of council" might be construed to mean council sitting as a deliberative 
body yet such is not the interpretation placed upon such words by the supreme court. 
In the case of State vs. Miller 62 0. S. 436 is clearly recognized the distinction 
between an action to be taken by the members of council as individuals and an 
action to be taken by council as a deliberative body. On page 445 Davis J., says 
in reference to section 1676 of the Revised Statutes which is in language similar to 
section 4210, General Code : 

"The council was engaged in the duty of electing officers, a duty im
posed on the members therof, not on the body as a council. They were not 
engaged in the deliberative business which is the ordinary work of the 
council; but in the election of a city officer." 

The provision of section 4210, General Code, is that within ten days from the 
commencement of their term, the members of council shall elect a clerk and fix 
his duties, bond and compensation. The time limit stated in the statute I do not 
believe to be mandatory but merely directory, and if the members of council do 
not act within the ten days mentioned in the statute they may still act although the 
ten days limitation has expired. If, however, council does not act at all until 
a payment period has arrived and the clerk of council has accepted the amount fixed 
for the salary of a former clerk I am of the opinion that the members of council 
would be considered as having adopted the compensation which was fixed for the 
prior clerk as the compensation which should be paid to the clerk which they have 
elected. The provisions of section 4210, General Code, as I view it, make it the 
duty of the members of each succeeding new council to fix the compensation, bond 
and duties of the clerk elected by them, and, consequently, such members should act 
each two years. I am aware that it has been the custom to fix the salary of the clerk 
in the manner as that provided in section 4214, General Code, by ordinance or 
resolution. However, I am of the opinion that since an ordinance or resolution as 
understood pertains solely to the legislative action of council as a deliberative body 
and subject to the veto of the mayor the action of the members of council in fixing 
the compensation of their clerk should be by motion rather than by resolution or 
ordinance. 

As, however, it has heretofore been customary to fix the salary of the clerk 
in accordance with section 4214, General Code, I do not believe that any findings 
should be made against any clerk who has accepted a salary so fixed. 

In your question you state that an ordinance has been passed on the same date 
on which the council of a city elected its clerk increasing his compensation by pro
viding additional fees for serving notices. From your question I assume the members of 
council did not undertake on the date on which they elected their clerk to fix his 
ordinary salary relying on an ordinance theretofore passed under the provisions of 
section 4214, General Code, as providing for such compensation. In this I think 
the members of council were in error as it was their duty to fix such salary on 
said date, but having preceded in a manner that had been customary I would as
sume that the members of council had thereby adopted the salary which had been 
received by the preceding clerk. Having, however, on the same date on which they 
elected their clerk provided a further compensation for serving notices I am of 
the opinion that such additional compensation fixed on the date mentioned would 
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not be considered as within the inhibition of section 4213, General Code, to the 
effect that "the salary of any clerk, officer or employe shall not be increased or 
diminished during the term for which he was elected or appointed." Although I 
do not undertake in this opinion to pass upon the question of whether or not the 
clerk of council would be within the inhibition of said section if the members of 
council in the future should undertake to increase or diminish the salary of such 
clerk, the members of council in the case in which you state were acting entirely 
within their statutory authority in providing compensation to their clerk for serving 
notices, and since I have held that not having fixed a compensation for the clerk in 
the performance of his ordinary duties they are to be assumed to have adopted the 
same rate of compensation as that paid to the preceding clerk, the compensation of 
the clerk would be the sum of the two compensations above mentioned. 

The next question which arises would be in regard to whether or not such nction 
of the members of council were within the initiative and referendum act, section 
4227-2. 

Section 4227-2, General Code, prior to amendment, 103 0. L. 211, provides that 
no ordinance, resolution or measure of any municipal corporation involving the ex
penditure of money shall become effective in less than sixty days after its passage. 
As I view section 4227-2, General Code, taken in connection with the entire act it 
refers to the action of council as a deliberative body and not to the action of the 
members of council as provided in section 4210, and therefore, that the referendum 
act would not apply. 

In conclusion, therefore, I would state that the ordinance passed by council 
on the day it elected its city clerk should be considered by reason of the customary 
method of fixing the salary of the clerk of council to be the action of the members 
of council individually, and, therefore, although not properly speaking an ordinance 
is at least the action of such members of council, and would apply to the incum
bent of said office during the term for which he was elected, and that since said 
action was taken on the same day on which said clerk was elected the inhibition of 
se-ction 4213, General Code, even if it were to be considered as applying to a 
clerk of council would not control. In other words, as I view the situation, it is 
the duty of the members of the incoming council under section 4210, General Code, 
to provide the clerk with compensation. In view of the fact that they had not under
taken to provide their clerk with compensation for performing his ordinary duties by 
reason of the cu~tom having grown up to permit the preceding members of council 
to provide the same in the salary ordinance the members of the present council 
should be considered as adopting such compensation for their clerk and in addition 
providing him compensation for serving notices. This would not be increasing the 
salary of the clerk during his term but would be fixing a salary for such clerk, 
no salary having been previously fixed or authorized to be fixed. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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401. 

REVEXUES-WATER WORKS-FIRE HYDRAXTS-TAXES AND TAXA
TION-:\PPROPRIATIOX-INCO:\iE FROM WATER WORKS MAY 
NOT BE USED TO PURCHASE FIRE HYDRA~TS. 

Revenues resulting from the operation of a municipal waterworks plant may 
not be legally used to purchase fire hydrants to be installed for fire protection pur
poses. Such expense must be bome by fzmds raised by taxation and appropriated 
from the safety fund for that particular purpose. 

CoLUMBUS, OHio, July 25, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of April 12th, request
ing my opinion upon the following question: 

"May the revenues resulting from the operation of a municipal water
works plant be legally used in payment of the purchase price of fire hydrants 
to be installed for fire protection purposes, or is such expense required to be 
borne by tht funds raised by taxation and appropriation from the safety 
fund for that particular purpose? See sections 3961 and 4371 of the General 
Code." 

The two sections of the General Code which you cite are as follows: 

"Sec. 3961. Subject to the provisions of this title, the director of 
public service may make contracts for * * * the furnishing and supplying 
with connections all necessary fire hydrants for fire department purposes 

* * *. 
"Sec. 43il. The director of public safety may make all contracts and 

expenditures of money for acquiring * * * fire cisterns, and plugs, that may 
be required, " * *" 

Of course, if section 3961 governs the matter concerning which you inquire, 
money resulting from the operation of the municipal waterworks plant may properly 
be used for the purpose mentioned by you, under the provisions of sections 3959 
and 3960, General Code. These sections are as follows: 

"Sec. 3959. After paying the expenses of conducting and managing the 
waterworks, any surplus therefrom may be applied to the repairs, enlarge
ment or extension of the works or of the reservoirs, the payment of the 
interest of any loan made for their construction or for the creation of a 
sinking fund for the liquidation of the debt. The amount authorized to 
be levied and assessed for waterworks purposes shall be applied by the 
council to the creation of the sinking fund for the payment of the in
debtedne~s incurred for the construction and extension of waterworks 
and for no other purpose whatever. 

"Sec. 3960. Money collected for waterworks purposes shall be de
posited weekly with the treasurer of the corporation. ~Ioney so deposited 
shall be kept as a separate and distinct fund. When appropriated by council, 
it shall be subject to the order of the director of public service. Such 
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director shall sign all orders drawn on the treasurer of the corporation 
against such fund." 

It seems to me to be equally obvious that if section 4371 controls, the water
works funds may not be used for the purpose you mention. Upon that assumption 
the expenditure, as well as the contract, by virtue of which it is made, must be 
made by the director of public safety, whereas, under section 3960, waterworks 
moneys may only be expended upon the order of the director of public service. 

Nor could council, in my judgment, alter the case by attempting to appropriate 
any waterworks moneys to the order of the director of public safety. I think 
it may safely be stated, as a general principle, that an appropriation from a fund 
can only be made to a purpose within the general object of the fund itself. Further
more, council could not lawfully transfer any part of the money collected for 
waterworks purposes to any other fund of the city, because, under section 3799, 
the power to tranfer is limited to funds raised by taxation. 

Even the proceeding to transfer through the agency of the common pleas 
court, under section 2296 et seq., General Code, would, in my judgment, not be 
available. There is no express check upon the power of the court to order a 
transfer under these sections, but it seems to me that, in the face of the un
equivocal declaration of section 3960, supra, which constitutes the waterworks 
moneys a trust fund, a court would not authorize a transfer of any part of such 
moneys to any purpose not within the contemplation of the trust. 

It is thus seen that the question ultimately resolves itself, from any angle of 
view, to that of the joint effect of sections 3961 and 4371, General Code. 

Is there, then a conflict between these two sections? It must be borne in 
mind that every presumption is against such a conflict, and that the two will be 
harmonized if possible. However, I have been unable to harmonize them insofar 
as the matter of fire hydrants is concerned. It is true that the words used in one 
section is "hydrants," and that used in the other is "plugs." However, I take it that 
there is no doubt that these two terms are synonymous. I am, therefore, of the 
opinion that the two sections are in sharp conflict, arid that one of them must con
trol to the exclusion of the other. 

A practical ambiguity thus arises, which may be, upon familiar principles, 
resolved by consideration of the legislative history of both of them. It appears 
that section 3961 was section 2415, Revised Statutes, and has not been amended 
since ,its original enactment. (70 0. L. page 11, section 342.) It was left un
disturbed when the Municipal Code of 1902 was enacted, being indeed adopted by 
reference therein. It was carried into the General Code of 1910 in practically its 
original form. 

Section 4371 was originally section 154 of the Municipal Code of 1902 and, 
so far as the use of the term now under discussion is concerned, it has not been 
since amended. 

It appears, therefore, that when the Municipal Code of 1902 was adopted it 
contained two inconsistent sections affecting the matter of the installation of fire 
hydrants; but that one of these sections was simply reenacted from the previously 
existing law, while the other was in every respect the act of the legislature of that 
year. Both sections contain numerous other provisions, and it is only upon one 
point that they clash. 

Under these circumstances I am of the opinion that section 4371, General Code, 
controls, to the exclusion of section 3961; and that it is the duty of the director 
of public safety to make contracts for the installation of fire hydrants, and to pay 
for the same out of the funds subject to his order. Inasmuch as the waterworks 
funds can, under no circumstances, be made subject to the order of the director of 
public safety, it follows that they may not be used· for this purpose. 
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I may add that there are obvious reasons of policy which, while not exactly 
admissible in support of the view which I have taken, may properly be mentioned. 
In the first place, it is necessary that fire hydrants, in order to be utilized, be 
capable of being fitted to the fire apparatus used and managed by the department 
of public safety. In fact, these hydrants are essentially a part of the fire apparatus 
of the city and not a pari of its water works. 

Again, the expense of maintaining the fire department of the city and all of 
its proper appurtenances is one that ought to be borne by the taxpayers of the 
city. This is a governmental activity clearly to be distinguished from the pro
prietary functions of the municipality. It would not be, to say the least, fair to 
tax the users of water for the acquisition of apparatus intended to protect all the 
inhabitants of the municipality alike. 

The legislation, the history of which I have described in a general way, seems 
to have been founded upon these reasons of policy. 

I am, therefore, of the opinion that revenues resulting from the operation of 
a municipal waterworks plant may not be legally used to purchase fire hydrants 
to be installed for fire protection purposes; but that such expense must be borne 
by funds raised by taxation and appropriated from the safety fund for that par
ticular purpose. 

403. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

JUSTICE OF THE PEACE AND CONSTABLE-FEES-DEFENSE MUST 
BE MADE BEFORE THEY ARE ENTITLED TO FEES FOR HEARING 
OF CASE. 

Neither a justz"ce of the peace nor a constable is entitled to the fee of $1.00 
for sittiug in the trial of a case, where 110 defense is made, or in a case where the 
person pleads guilty. There is no trial where 110 defense is interposed. This rule 
also applies to 11W)•ors of cities and villages and' police judges. 

CoLUMBus, 0Hro, July 28, 1913. 

Bureau of Inspectioll and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Your communication of May 28th, is received in which you re
quest my opinion upon the following questions : 

"1. If a prisoner is arrainged before a justice of the peace on a 
misdemeanor charge and pleads guilty, is the justice entitled to the fee 
of $1.00 for sitting in trial, as provided by section 1746, G. C.? 

"2. In such case, is a constable entitled to the fee of $1.00 for at
tendance at criminal trial, as provided by section 3347, G. C.? 

"3. Whether or not the same questions are applicable to the cases 
mentioned in section 13423 ?" 

In answer to your first question I desire to say that section 1746, General Code, 
provides in part as follows : 

"* * * sitting in the trial of a case, civil or criminal, where a defense 
is interposed, whether tried to the justice or to a jury, one dollar." 
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In an opinion rendered to your department on November 27, 1911, I answered 
your first question· and now desire to call your attention to that opinion and in 
addition would say that in order to properly answer your question it is necessary 
to decide what a trial is, and in said opinion I cited the supreme court case of 
Palmer vs. State, 42 0. S. 596 in which it was held that: 

"A trial is a judicial examination of the issues, whether of law or of 
facts, in an action or proceeding." 

Under the provisions of the General Code, above quoted, specifying the fees 
which a justice of the peace would be entitled to,. as set forth in your question, 
it must be in a trial where a defense is interposed, and where a prisoner ar
raigned pleads guilty there is no trial where a defense is interposed, and, therefore, 
a justice of the peace would not be entitled to the fee of $1.00 for sitting in trial 
as provided in section 1756, General Code. 

In reply to your second question I desire to say that section 3347, General Code, 
provides as to the fees of a constable in part as follows: 

"For each day's attendance before a justice of the peace on criminal 
trial, one dollar." 

Under the authority above set forth there has been no trial where a prisoner 
is arraigned before a justice of the peace and pleads guilty, and the constable, 
therefore, would not be entitled to the fee of one dollar under said section 3347, 
General Code. 

In answer to your third question relative to the same questions being applicable 
to cases mentioned in section 13423, I am of the opinion that the same sections of 
the code apply as to the fees to which justices of the peace, police judges and 
mayors of cities and villages and constables serving the writs of said courts in 
the cases specified in said section 13423, and that the same rule would apply as in 
the first two cases as to whether or not the fee of one dollar should be paid to a 
justice of the peace, police judge, mayor of a city or village and constables for 
sitting in trial as set forth in the rules laid down in the answer to your first two 
questions, and that unless there was a defense interposed they would not be en-
titled to said fee of one dollar referred to in your inquiry. · 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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410. 

STATE AID Co:\1:\IISSIOX-STATE AID TO WEAK SCHOOL DISTRICT
A~TOUXT THAT ::\IAY BE RECEIVED FROM THE STATE MAY 
COVER TEACHERS' IXSTITUTE FEES A::-.JD ALSO PUPILS' TUITION. 

A weak school district may not only receive enough money in the way of state 
aid to pay its required llumber of teachers $40.00 per month for eight months, but 
it may also pay teachers for attending institutes and also the tuiti01t of high school 
pupils and the tuition of other pupils, if the same has been paid from the tuition 
fund and not from the contilzgent fund: 

CoLuMBUS, Omo, July 22, 1913. 

Bureau of Inspection and Supervisi01t of Public Offices, Columbus, Ohio. 

GENTLEMEN:-You have submitted to me my opinion of Feb. 26, 1912, to the 
Hon. E. M. Fullington, auditor of state, and desire to know whether or not teachers' 
pay for attending institutes, the tuition of high school pupils, and the tuition of 
other pupils may be considered in determining the amount to which a school dis
trict would be entitled under section 7595, General Code, as a "weak school district." 

Section 7595, General Code, reads in part: 

"When a school district has not sufficient money to pay its teachers 
forty dollars per month for eight months of the year, after the board 
of education of such district has made. a maximum legal school levy, three
fourths of which shall be for the tuition fund, then such school district 
may receive from the state treasurer sufficient money to mll.ke up the de
ficiency.'' 

In an opinion to the Hon. E. M. Fullington, auditor of state, under date of 
January 17, 1912, I considered the question under the so-called Smith one per cent: 
law whether the auditor of state is authorized to issue his warrant for state 
aid provided in section 7595, General Code, and secondly, if so, what the maximum 
levy (three-fourths of which shall be for tuition purposes) is to qualify a school 
district to receive state aid. I hold therein that the so-called Smith one per cent. 
law did not repeal by implication the state aid law for weak school districts, and 
that if three-fourths of the amount raised by taxation for all local school purposes 
went into the tuition fund and a deficit should occur the school district would be 
entitled to aid from the state. 

In the opinion to Mr. Fullington referred to as having been rendered on 
February 26, 1912, I stated the sources from which the tuition fund of a school 
district were received, and also the purposes for which such tuition fund could be 
used. As for example, for the payment of teachers for attending institutes, for 
the payment of tuition of high school pupils, and for the payment of tuition of 
other pupils. I stated in said opinion in part as follows: 

"It does not mean, as it seems to me, that the board of education 
cannot pay other obligations which are placed either primarily or second
arily upon the tuition fund from such tuition fund, nor does it mean 
that it is restricted to the payment of the minimum salary to the various 
teachers of the school district, but merely that the state will only pay 
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to such school district the difference between the total amount of the 
tuition fund received and the amount which would have been neces
sary to pay its teachers the minimum salary. 

In such opinion I was considering only the question of whether the board 
of education may use the tuition fund to pay teachers in excess of forty dollars 
per month and still be able to qualify for state aid. When I used the words 
"the state will only pay to such school district the difference between the total 
amount of the tuition fund received and the amount which would have been necessary 
to pay its teachers the minimum salary" I should have further stated that I was 
not considering then the question of payment of obligations other than the payment 
of teachers' salaries which were placed either primarily or secondarily upon the 
tuition fund. The payment of tuition of high school pupils (section 7751, General 
Code) and of the tuition of elementary pupils (sections 7735-7736, General Code) 
are chargeable either upon the tuition or contingent fund and the payment of 
teachers for attending institutes (section 7870, General Code) is in addition to 
the regular salary of the teacher. The payment for attending teachers' institutes 
is made obligatory upon the board of education from the tuition fund, and the 
payment of the tuition of high school pupils and elementary school pupils can be 
made from either the tuition or contingent fund, but if the contingent fund has not 
money sufficient therein with which to pay and the tuition fund has the payment 
would have to be made from the tuition fund. 

Section 7595, General Code, simply provides that after the proper amount has 
been paid into the tuition fund if the school district has not then sufficient money 
to pay its teachers forty dollars a month for eight months the district may receive 
state aid. There is no provision of law that the entire amount must be used solely 
for the payment of teachers, and from the sections mentioned it is made obligatory 
upon the board of education to either primarily or secondarily pay the amounts 
from the tuition fund for tuition and for teachers' institutes. 

I would give 'it as my opinion as supplementary to the opinion heretofore 
rendered and to explain the language in such opinion herein set out, that in order to 
arrive at the amount to which a weak school district would be entitled not only may 
the amount necessary to pay the requisite number of teachers forty dollars a 
month for eight months or $320.00 per annum, be deducted from the tuition fund, 
but also the pay of teachers for attending the institutes, and also the tuition of 
high school pupils and the tuition of other pupils if the same have been paid from 
the tuition fund and not the contingent fund. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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412. 

SALE OF DELINQUE~T LANDS-COST OF ADVERTISING SAME SHALL 
NOT EXCEED 0~-JE-HALF THE TAXES AND PENALTIES THEREON. 

The total amount that may be e.r:pended in advertising delinquent lands for sale, 
in order to collect the taxes due thereo11 shall not exceed on any tract, lot or part 
of a lot more than one-half of the taxes and penalties thereon. 

CoLUMBUS, OHIO, July 29, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of February 13, 
1913, requesting my opinion on the following question: 

"Shall the provisions of section 5706, General Code, which provides 
that for the advertising of delinquent lands, there shall not be paid for any 
one tract, lot or part of lot, a greater sum than one-half the taxes and 
penalties thereon, be construed to mean that each newspaper in which 
such advertising is published may receive from each of such contracts one
half of the amount of taxes and penalties thereon, or that the aggregate 
sum paid to all newspapers in which such advertisement appears shall not 
be greater than one-half of the sum of the taxes and penalties thereon. 

"Section 5704, General Code, as amended in volume 101, page 164, Ohio 
laws, requires the auditor of each county to publish the list of delinquent 
taxes in his county weekly for two weeks between the 20th day of 
December and the second Tuesday in February, next ensuing, in one news
paper in the English language printed and of general circulation in the 
county and one newspaper of the German language, if there is such news
paper printed, published and of general circulation therein." 

It is obvious that the question you propound could only arise in the county 
wherein a newspaper of the German language is printed, published and of general 
circulation, otherwise, publication would be required only in one newspaper. 

Section 5706 which specifies the amounts to be paid for advertising delinquent 
iands is as follows: 

"The publishers of newspapers, for advertising delinquent and for
feited list of the several counties, and the notice of sale shall be entitled to 
receive a sum not exceeding the following rates: for the notice of sale, 
ten dollars; for designating the several school districts, townships, villages 
and cities, and the several wards in a city, fifty cents each; and for each 
tract of land, city or town lot, or part of lot, contained in each of such 
lists, thirty rents. A greater sum than one-half of the taxes and penalties, 
due on any tract, lot or part of lot shall not be allowed for advertising such 
tract, lot or part of lot. Such property shall not be published in a list, as 
delinquent, if the taxes and penalty thereon had been paid on or before 
the twentieth day of December." 

The object of the advertisement and sale of delinquent lands is to collect into 
the county treasury the taxes due thereon. 

By the provisions of section 5706, it is plain that no newspaper is to be paid 
more than thirty cents for advertising any one tract, lot or part of lot. I take it 
that it is not the intention of the legislature to cause to be expended in advertising 
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delinquent lands, all the taxes and penalties thereon, thus leaving no part of said 
taxes to be paid into the county treasury, for such a policy would defeat the very 
purpose for which the law regulating the advertising and sale of delinquent lands 
was enacted. 

That part of section 5706 to which you refer, is intended as a limitation upon 
the amounts which may be expended in advertising delinquent lands and I am of 
the opinion that it would be construed to mean that the total amount paid for 
advertising any tract, lot or part of lot, shall not exceed one-half of the taxes and 
penalties thereon. 

421. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

JUSTICE OF THE PEACE FEES-TREASURER OF CLEVELAND MAY 
RETAIN TEN PER CENT. OF FEES RECEIVED FROM JUSTICES OF 
OF THE PEACE AS HIS COMPENSATION FOR HANDLING SAME. 

The treasurer of the city of Cleveland, under section 1752, is entitled to retain 
ten per cent. of fees received from each justice of the peace in the city, as his com
pensation for htmdling same. Such treasurer is not entitled to such per cent. on 
delinqunzt fees ccJ!lected through county officers. 

CoLUMBUS, OHIO, July 24, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of May 16, 1913, you requested my opinion as 
follows: 

"May the treasurer of the city of Cleveland, Ohio, legally retain the 
ten per cent. allowed under section 1752 of the General Code, or must he 
pay some into the treasury of said city as a fee 'pertaining to his office?' 

"Is said treasurer entitled to retain the percentage on such delinquent 
justices' fees when collected through the county offices?" 

Section 1752, General Code, provides as follows: 

"Each justice of the peace mentioned in the preceding section shall 
collected all fees of his office as provided by law and make return and 
payment thereof to the city treasurer, quarterly, beginning on the first 
Saturday of each year. At the same time he shall make return to the city 
treasurer of all fees due and uncollected. Within five days after the ex
piration of his term of office, such justice shall make under oath, an 
1temized statement to the city treasurer of fees uncollected by him, and the 
treasurer shall collect them, retain ten per cent. of the amount collected 
as his compensation therefor, and account for the balance as other funds of 
the city coming into his hands as treasurer." 

Section 4214 provides: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes in 



A...-..;-NUAL REPORT OF THE ATTOR]).'EY GENERAL. 

each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation." 

Section 4213, General Code, provides as follows : 

"The salary of any officer, clerk or employe shall not be increased 
or diminishrrl during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to any 
office shall bP. paid into the city treasury." 
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The two sections last noted were originally a part of section 126, Municipal 
Code, 1902 (96 0. L. 20, 61). Said section as enacted provided: 

"Council shall fix the salaries of all officers * * * and, except as other
wise provided in this act, all fees pertaining to any office shall be paid 
into the city treasury." 

Section 231 of the Municipal Code of 1902 (96 0. L. 106) provided: 

"This act shall supersede all acts and parts of acts, not herein ex
pressly repealed, which are in consistent herewith." 

Section 1752 is a part of an act originally passed in 1886 (83 0. L. 168), making 
certain provisions as to justices of the peace in the city of Cleveland. 

Giving effect to the language of section 4213, it is certain there is no provision 
anywhere in the "title" of which section 4213 is a part allowing a city treasurer 
to retain for himself fees or commissions on moneys collected by him as such 
and if the ten per cent. fee on moneys collected by the treasurer of the city of 
Cleveland under the provisions of section 1752 is to be construed as a fee per
taining to his office under section 4213, it may follow that section 1752 in so far 
as it authorizes such city treasurer to retain ten per cent. of the money collected 
by him under its provisions, must give way to the later statute, and all money so 
collected by him is to be paid into the treasury of the city. 

"City of Cambridge vs. Smallwood, 6 C. C. (N. S.) 230, 232. 
"Smallwood vs. City of Cambridge, 75 0. S. 339." 

In the case of Portsmouth vs. Milstead, 28 C. C. 384 [8 C. C. (N. S.) 114]. 
The court held: 

"The provision of 96 0. L. 61, section 126 requmng 'that all fees 
pertaining to any office shall be paid into the city treasury' has reference 
to municipal fees solely, or such fees as may be fixed by municipal 
authority." 

If the syllabus above quoted correctly states the scope and effect of said 
section 126, Municipal Code (section 4213, G. C.), it follows that this section in 
nowise limits the operation and effect of section 1752, for the reason that the 
allowance to the treasurer of the city of Cleveland for making collections under 
its provisions is not fixed by municipal authority, but by the terms of the statute 
itself. The case of Portsmouth vs. ~1ilstead, was one in which the city sought to 
recover of its mayor fees or costs in state cases taxed in his name and by him col
lected and retained; and the judgment of the circuit court denying the right of 
the city to recover was affirmed by the supreme court without report. 
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Now, whatever may have been the grounds upon which the supreme court 
affirmed the case of Portsmouth vs. Baucus, decided by the circuit court in the 
same report with the case of Portsmouth vs. Milstead, I am of the opinion that the 
latter case could have been affirmed only on the grounds stated by the circuit 
court; namely, that the mayor was entitled to have fees in state cases taxed in 
his name; and that for the reasons stated by the circuit court, section 126, 
Municipal Code (secion 4213, G. C.), did not require him to turn them into the 
city treasury when collected. 

The construction given section 126, Municipal Code (section 4213, G. C.) 
seems clearly to control the question here presented and to require the conclusion 
that the provisions of section 1752 authorizing the treasurer of the city of Cleve
land to retain a fee of ten per cent. on moneys collected under its provisions, are 
in nowise affected by the provisions of section 4213, and that he may still retain 
such fee. Possibly, the underlying reasons that might be advanced in support of 
the grounds taken by the circuit court in its decision in the Milstead case do not 
apply in their entirety to the question here presented, but on the other hand the 
conclusion reached on the question made in your inquiry is supported by considera
tions not pertinent to the circuit court case cited. As before noted, section 1752 
is part of a special act applying only to the city of Cleveland, while section 4213 is 
a general law operating within its scope throughout the state. In the case of Fos
dick vs. Village of Perrysburg, 14 0. S. 472 it was held: 

"It is an established rule in the construction of statutes that a sub
sequent statute, treating a subject in general terms, and not expressly con
tra<1icting the provisions ot a prior act, shall not be considered as in
tended to affect more particular and positive provisions of the prior act, 
unless it be absolutely necessary to do so in order to give its words any 
meaning." 

In its opinion in this case the court says: 

"It is against reason to suppose that the legislature, in framing a 
general system for the organization and ordinary government of municipal 
corporations, intended to repeal, wholly or in part, pre-existing special 
acts which had been passed in view of the supposed interests and wants 
of particular localities, in respect to a subject matter not connected with ' 
their organization or ordinary government." 

The rule of statutory construction recognized and applied in the case just 
Cited has been followed whenever occasion for its consideration has been found. 

"Shunk vs. Bank 22 0. S. 508, 515. 
"State vs. Newton, 26 0. S. 200, 206. 
"Commissioners vs. Board, 39 0. S. 628, 632. 
"People vs. Quigg, 59 N. Y. 83. 
''McKenna vs. Edmundstone, 91 N. Y. 231." 

As pointed out by the circuit court in the Milstead case full meaning can be 
given to the provisions of section 4213 requiring all fees pertaining to any office to 
be paid into the city treasu;y, by confining their operation to fees strictly municipal, 
or such as may be fixed by municipal authority. This being true, regard for the 
rule of construction laid down in the case of Fosdick vs. Village of Perrysburg 
and other cases cited, supra, leads to the conclusion that it was not the legislative 
intent in the enactment of section 4213 to repeal or otherwise affect the provi-



ANNUAL REPORT OF THE ATTORNEY GENERAL. 315 

sions of section 1752 allowing the treasurer of this particular city to retain the 
fee th.erein provided. 

I am not uz;mindful that the opinion of the supreme court in the case of Small
wood vs. City of Cambridge, supra, contains language that might suggest a different 
concluswn as to the scope of section 4213 with reference to the questions made here 
and in the :\iilstead case. But this opinion is to be read in the light of the facts 
of the case whir.h presented, as the only matter for determination, the question 
whether or not the mayor of a city was entitled to fees in prosecutions for viola
tions of penal ordinances of the city. The supreme court held that he was not 
entitled to such fees, but by force of the provisions of section 126, Municipal Code, 
the same were payable into the city treasury. Manifestly, this decision is con
sistent with the decisions in the :Milstead case and with the conclusion here reached 
on the question presented by your inquiry; for the fees to be taxed in prosecutions 
for the violation of penal ordinances of a city are fixed by such municipality. 
(Sections 4555, 4556, G. C.) Moreover, the fact that the supreme court affirmed 
Milstead case after its decision in the Smallwood case is persuasive to the point that 
the language of the opinion in the latter case is to be confined to the precise ques
tion then before the court. 

I am, therefore, of the opinion that the treasurer of the city of Cleveland is 
entitled to retain the ten per cent. allowed him by section 1752. 

As to the second question submitted by you, I am of the opinion that the 
treasurer of said city is entitled to said ten per cent. allowance only on delinquent 
justices' fees returned or stated to him by such justice of the peace, and by him 
collected; and that he is not entitled to such allowance on justice of the peace fees 
collected through county offices. 

427. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY NOT LIABLE FOR THE EXPENSES INCURRED BY SHERIFF 
PROTECTING PRIVATE PROPERTY-COUNTY IS LIABLE FOR EX
PENSES OF SHERIFF IN SERVING WARRANTS IN ARRESTING 
PERSO"t'\S WHO HAVE VIOLATED THE LAWS OF OHIO. 

The count:y is not liable for the expenses incurred by the sheriff of Lorai11 
county and his deputies in protecting the property of a certain stone quarry company 
in that CO!tllt}'. 

The county is liable for the expenses of the sheriff' and his deputies, including 
fees of his deputies, in serving warrants upo11 and arresting persons who have 
violated the laws of Ohio. The expenses of the deputies who assisted the sheriff 
in makiilg arrests and serving warrants may be met either by an allowance of the 
county commissioners or by the court making an allowance as provided by section 
2980-1, General Code. 

The expenses of the sheriff for transportation, automobile hire, etc., can be 
paid by the cowtty only when application is made to the common pleas court for an 
additiouul allowu11Ce and the grantiug of such allowance by the court. 

CoLUMBUS, OHIO, July 2, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLE~1EN :--I desire to acknowledge the receipt of your letter of June 14th, 
wherein you inquire as follows: 
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"Enclosed please find letter from C. B. Biven, sheriff, of Lorain county, 
unoer date of May 27th, copy of our reply thereto and copy of a letter from 
this department to the prosecuting attorney of said county, June 3, his 
answer thereto, dated June 4, and another letter from the sheriff dated 
June 11. Kindly give us your written opinion in solution of the ques
tions herein presented." 

In the letter received by your department from Hon. C. B. Biven, sheriff of 
Lorain county, under date of May 27, 1913, to which you refer in the above in
quiry, and which you enclose therewith, it appears that on the 9th day of April, the 
said sheriff received a call from South Amherst, from a certain quarry or stone 
company, notifying the sheriff that several of the employes of said company, who 
were then on a strike, were interfering with the electricians and the power house 
of said company and that said strikers succeeded in shutting off the steam and 
power. The sheriff further states in said correspondence, that he, together with 
two deputies went to the plant of the said quarry company, but that when they 
arrived at the plant, everything was quiet. The correspondence further states that 
on the following day the quarry company again called for protection and thereupon 
the sheriff took the matter up with the prosecuting attorney of Lorain com-ity. In 
addition to the foregoing, the sheriff states that he had warrants for the arrest of 
several men, "ne for breaking open the door to the power house, one for shutting 
off the air or steam, one for pointing a pistol or revolver at one of the electrician 
foremen and several for other charges; that the sheriff and eleven deputies arrested 
all the men for whom they held warrants and that all who were so arrested were 
found guilty except one, who was bound over to the grand jury. The sheriff and 
his deputies continued to go to the plant every day until the 30th of April, upon 
which day the strike ended. 

The foregoing contains a substantial statement of the facts disclosed in the 
letter of the sheriff above referred to, and I desire to say that I have made quite 
a complete statement of the facts stated in said letter so as to herein set forth all 
the facts upon which your inquiry is based. The questions presented by the above 
statemeut of facts are as follows: 

First. Under the above circumstances, is the county liable for the entire or 
any part of the expenses incurred by the sheriff and his deputies in rendering pro
tection to the property of the said quarry or stone company during the strike? 

Second. Is the county liable for the expenses of the sheriff and his deputies, 
including the fees of the deputies in arresting several of the strikers for violating 
the laws of the state of Ohio? 

There is no statutory provision authorizing the. sheriff to appoint deputies to 
protect private property as in the case of the appointment of special counsel 

* * * * * * * * * * * * 
freeholders, as provided by section 1738, General Code, which provides as follows: 

"Upon the written application of three freeholders of the township 
in which a justice resides, he may appoint one or more electors of the town
ship special constables, who shall guard and protect the property of such 
freeholders, designated in general terms in such application from all un
lawful acts, and so far as necessary for that purpose, a constable so ap
pointed shall have the same authority and be subject to the same obligations 
as other constables." 

The general powers of a sheriff are defined in section 2833 of the General 
Code, as follows: 
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"Each sheriff shall preserve the public peace and cause all persons 
guilty of breach thereof, within his knowledge or view, to enter into 
recognizance with sureties to keep the peace and to appear at the suc
ceeding term of the common pleas court of the proper county and commit 
them to jail in case of refusal. He shall return a transcript of all his pro
ceedings with the recognizance so taken to such court and shall execute all 
warrants, writs and other process to him directed by proper and lawful 
authority. He shall attend upon the common pleas court and the circuit 
court during their sessions, and, when required, upon the probate court. 
In the execution of the duties required of him by law, the sheriff may 
call to his aid such person or persons or power of a county as may be 
necessary. Under the direction and control of the county commissioners, 
he shall have charge of the court house." 
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Section 2485 of the General Code provides that the county commissioners may 
allow a reasonable compensation to any person who is summoned to aid a sheriff 
in the execution of any writ or process in favor of the state, as follows: 

"The county commissioners shall audit and allow a reasonable com
pensation to any person who is summoned to aid a sheriff or constable or 
other officer in the execution of any writ or process in favor of the 
state, but such compensation shall not exceed one dollar per day, and shall 
be allowed only upon certificate of such officer." . 

Although section 2830 of the General Code provides that with the approval of 
the judge of the court of common pleas, the sheriff may appoint in writing one or 
more deputies, as follows : 

"The sheriff may appoint in writing one or more deputies. If such 
appointment is approved by a judge of the court of common pleas of the 
subdivision in which the county of the sheriff is situated, such approval at 
the time it is made, shall be endorsed on such writing by the judge. There
upon such writing and endorsement shall be filed by the sheriff with the 
clerk of his county, who shall duly enter it upon the journal of such 
court. The clerk's fees therefore shall be paid by the sheriff. Each deputy 
so appointed shall be a qualified elector of such county. No justice of the 
peace or mayor shall be appointed such deputy." 

nevertheless, if it was necessary for the purpose of performing the duties of his 
office, such as service of writs or warrants upon the violators of the law of this 
state, as in this case, then the sheriff may call to his aid such person or persons 
or power of the county as may be necessary, as provided by section 2833 of the 
General Code, supra, without the approval of the court of common pleas, as pro
vided by section 2830 of the General Code, supra. In all probability it was neces
sary for the sheriff to call to his aid deputies in serving the warrants upon the 
violators of the law, as set forth in the above statement of facts as contained in 
the sheriff's letter to your department. 

Therefore, it is the opinion of this department, in answer to the first question, 
that the county is not liable for the expenses incurred by the sheriff and his 
deputies in rendering protection .to the property of the said stone or quarry company 
during the strike. In answer to the second question, it is my opinion that the county 
is liable for the expenses of the sheriff and his deputies, including the fees of his 
deputies, in serving warrants upon and in arresting parties who had violated the 
laws of the state of Ohio. 
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It is furthermore disclosed by the enclosed correspondence that there are in
sufficient funds in the fee fund by which to satisfy such liability, and the third 
question, therefore, arises as t~ how such liability can be satisfied. 

Section 2980-1 of the General Code, provides as follows: 
"The aggregate sum so fixed by the county commissioners to be ex

pended in any year for the compensation of such deputies, assistants, 
bookkeepers, clerks or other employes, except court constables, shall not 
exceed for any county auditor's office, county treasurer's office, probate 
judge's office, county recorder's office, sheriff's office or office of the 
clerk of courts, an aggregate amount to be ascertained by computing thirty 
per cent. on the first two thousand dollars or fractional part thereof, forty 
per cent. on the next eight thousand dollars or fractional part thereof and 
eighty-five per cent. on all over ten thousand dollars, of the fees, costs, 
percentages, penalties, allowances and other perquisites collected for the use 
of the county in any such office for official services during the year ending 
September thirtieth next preceding the time of fixing such aggregate 
sum; provided, however, that if at any time any one of such officers require 
additional allowance in order to carry on the business of his office, said 
officer may make application to a judge of the court of common pleas, of 
the county wherein such officer was elected; and thereupon such judge 
shall hear said application and if, upon hearing the same, said judge shall 
find that such necessity exists, he may allow such a sum of money as he 
deemed necessary to pay the salary of such deputy, deputies, assistants, 
bookkeepers, clerks or other employes, as may be· required, and thereupon 
the board of county commissioners shall transfer from the general county 
fund, to such officers' fee fund, such sum of money as may be necessary 
to pay said salary or salaries. 

"When the term of an incumbent of any such office shall expire within 
the year for which an aggregate sum is to be fixed, the county commis
sioners at the time of fixing the same, shall designate the amount of such 
aggregate sum which may be expended by the incumbent and the amount 
aggregate sum which may be expended by his successor for the fractional 
parts of such year." 

It is the opinion of this department that compensation to the deputies who 
assisted the sheriff in serving the warrants upon and in arresting the said violators 
of the law, can be made only in one of two ways, to wit, either by the county 
commissioners making a reasonable allowance as compensation to the persons 
who were summoned to aid the sheriff in the execution and service of said writs, 
in accordance with section 2485, supra, or, by the court making an additional 
allowance for such compensation of the deputies so incurred in the service of 
the warrants, as above set forth, in accordance with section 2980-1, of the General 
Code, supra. 

It is further the opinion of this department that the expense of the sheriff for 
transportation, automobile hire, etc., in serving said warrants upon and in arresting 
said violators; can be paid by the county, only upon application to the court of 
common pleas for an additional allowance and the granting of such additional al
lowance by said court as provided by section 29801-1, General Code, supra, there 
not being sufficient funds in the fee fund to pay such expense, as disclosed by the 
correspondence attached to your inquiry. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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428. 

RAILROAD POLICDIAN AN OFFICER IN SO~IE RESPECTS-CANNOT 
DRAW COMPENSATION UNDER SECTION 12385, GENERAL CODE. 

A railroad policeman is an officer in so far as he has power to make arrests 
in the discharge of his duties for the railroad company for which he was ap
pointed, and his compensation is paid by the railroad company which employs him. 
A railroad policeman cannot draw compensation from the public treasury under 
the provisio1zs of section 12385, General Code. 

CoLUMBUS, OHIO, June 30, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 8, 1913, you inquire: 

"Is a railroad policeman employed under the provisions of section 
9150, General Code, such an officer as may receive the fees provided by 
section 12385, General Code, for transporting a prisoner to a workhouse?" 

You call attention to the opinion of Ron. U. G. Denmann, attorney general, 
as given in report for 1909, at page 222. It was held in that opinion, after 
quoting section 3431, Revised Statutes: 

"I am unable to find any other provtstOn in the statute relating 
to fees and compensation of railroad policemen, and I am of the opinion 
that the only compensation or fees to which a railroad policemen is 
entitled is that mentioned in section 3431." 

Section 3431, Revised Statutes, is now known as section 9154, General Code, 
and reads: 

"The compensation of such policeman shall be paid by the company 
for which they respectively are appointed, and at such rates as may be 
agreed upon by the parties." 

Section 12385, General Code, to which you refer, provides: 

"The sheriff, or other officer, transporting a person to such work
house shall have the following fees therefor: six cents per mile for himself, 
going and returning, and five cents per mile for transporting each convict, 
and five cents per mile going and coming for the services of each guard, 
to be allowed as in penitentiary cases, the number of miles to be com
puted by the usual routes of travel, to be paid in state cases out of the 
general revenue fund of the county on the allowance of the county com
missioners, and, in cases for the violation of the ordinances of a municipal
ity, by such municipality on the order of the council thereof." 

The question arises, do the words, "or other officer" in this section, include a 
railroad policeman. 

Railroad policemen are appointed by virtue of sections 9150, et seq., General 
Code. 
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Section 9150, General Code, provides: 

"Upon the application o£ a company, owning or using a railroad, 
street railroad, suburban or interurban railroad in this state, the governor 
may appoint and commission such person as the company designates or 
as many thereof as he may deem proper, to act as policemen for and on the 
premises of such railroad or elsewhere, when directly in the discharge of 
their duties for such railroad. Policemen so appointed shall be citizens 
of this state and men of good character. They shall hold office for three 
years, unless for good cause shown, their commission is revoked by the 
governor, or by the railroad company, as provided by law. Not more than 
one such policeman shall be appointed for each five miles of a street, sub
urban, or interurban railroad." 

Section 9150, General Code, provides: 

"Before entering upon the duties of his office, each policeman so ap
pointed shall take and subscribe an oath of office, which shall be endorsed on 
his commission. A certified copy of such commission, with the oath shall 
be recorded in the office of the clerk of the common pleas court in each 
county through or into which the railroad runs for which such police
man is appointed, and intended to act. Policemen so appointed and com
missioned severally shall possess and exercise the powers and be subject to 
the liabilities of policemen of cities in the several counties in which they 
are authorized to act while discharging the duties for which they are ap
pointed." 

It appears from these sections that a railroad policeman is appointed by the 
governor and takes an oath of office. They are given the powers of policemen of 
cities "while discharging the duties for which they are appointed." 

By virtue of section 9150, General Code, a railroad policeman is appointed 
"to act as policeman for and on the premises of such railroad or elsewhere, when 
directly in the discharge of their duties for such railroad." 

Therefore, a railroad policeman is an officer in so far as he has power to 
arrest in the discharge of his duties for the railroad for which he was appointed. 
His compensation is paid by the railroad and not by the public. 

He is not an officer in contemplation of section 12385, General Code, which 
would authorize a railroad policeman to draw compensation from the public 
treasury. 

I, therefore, concur in the opinion of Hon. U. G. Denman. 
A railroad policeman is not entitled to compensation from the public treasury 

under section 12385, General Code. 
Respectfully, 

TIMOTHY S. HoGAN, 
Attorney General. 
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432. 

PER DIE:\I CO~IPEXS,\TIOX TO llE PAID OXLY FOR DAYS SERVICE 
IS PERFOIDIED-,\ PERSOX ACTIXG IX TWO C.\PACITIES ~lUST 
ELECT 0~ WHICH PER DIE:\I HE WILL RECEIVE PAY. 

Per diem compensatioll is inteuded to coL·er pa:ymeut for da:ys ·on which work 
is performed. A court coustable hired at two aud o11e-half dollars per day may 
receive pay ouly for suclz days as lze is actually employed. 

1-Vhen an iufirmary director acts as a court co11stable he may o11ly receive his 
per diem in one capacity 011 tlze sa111e day. A person actiug in both capacities must 
elect on which per diem he will recei·ue pay. 

CoLUMnus, Onro, August 7, 1913. 

Bureau of luspection and Supervision of Public Offices, Departme11t of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under favor of July 30th you request my opinion as follows: 

... :\Jay court constables in counties where only one holds court be 
legally paid the per diem compensation fixed by section 1693 for clays on 
which the court is not in session? 

"An infirmary director was appointed court constable and received 
per diem compensation as such for the same clays on which he also re
ceived per diem compensation as infirmary director. \Vhat finding should 
be made by this department?" 

The Century dictionary defined "per diem" as follows: 

"lly the day; in each day; daily; used of the fees of officers when 
computed by the number of days of service." 

This department has always followed the well settled rule that a per diem 
compensation is intended to cover payment for clays on which work is performed. 

Section 1693, General Code, has been amended slightly as it appears in 103 
0. L. I quote the section, however, as it appeared prior to its change, that un
doubtedly being the act under which your findings are to be made. 

'"Section 1693. Each constable shall receive the compensatio6 fixed by 
the j uclge or judges of the court making the appointment. In counties 
where four or more judges regularly hold court, such compensation shall 
not exceed twelve hundred and fifty dollars each year, in counties where 
more than one judge and not more than three judges hold court at the same 
time, not to exceed one thousand dollars each year, and in counties where 
one judg-e holds court, two and one-half dollars each day, and shall be 
paid monthly from the county treasury on the order of the court. Such 
court constable, when placed by the court in charge of the assignment of 
cases, may be allowed further compet1sation not to exceed one thousand 
dollars as the court by its order entered on the journal determines." 

Under the act in this form and also under its present form the court constables 
referred to by you was to receive two and one-half dollars each clay. "Each clay" 
being but the English translation of the term "per diem," I hold in accordance 
with the rule universally adopted by this department and by the courts that the 

11-A. G. 
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constable may receive his two and one-half dollars for only those days upon which 
he performs work required by his position. Should he be required to perform any 
duties when the court is not in session he, of course, would be allowed his per 
diem for the days on which work is performed. 

Answering your second question, permit me to refer you to section 496 of 
Throop on public officers and section 859 of Mechem on public officers, both of 
which authorities uphold the rule that where the compensation is a per diem al
lowance, the officer cannot have such an allowance for the same day's service in 
each of two or more offices held by him. 

It seems well settled, therefore, that he may not receive a per diem on the 
same day for work in both the capacity of court constables and in the capacity 
of infirmary director. It is equally well settled, however, that the law disregards 
fractions of a day, and an individual is entitled to his per diem in one or the 
other of these capacities where he has substantially performed th~ duties of the 
pOSitiOn. An individual who is acting in both capacities must be required tQ elect 
which of the per diem he will retain, and a finding should be made against him 
for the other if he has received both. 

. 438. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General . 

TAXES AND TAXATION-CONTRACTS PAYABLE FROM PROCEEDS 
OF BOND SALES-OBLIGATIONS AGAINST WATERWORKS FUND 
PRODUCED BY OPERATION OF THE PLANT. 

1. Contracts pa)•able from the proceeds of bonds sold for a specific purpose 
must be certified to b3• the city auditor before the same become a legal charge against 
said fund, but in the present state of the law such contracts are an equitable obliga
tion of the city, payable from said fund in the sense that if the department having 
charge of the work approves a final estimate, and the city auditor is willing to 
issue his warrant thereon the city solicitor, or a taxpayer ia his· stead, cannot 
successfully enjoin the payment of the money. 

2. Contracts pa::,•able from the waterworks fund arising from the revenue pro
duced by the operation of the plant need 110t be certified to by the city auditor in 
order to become valid and enforceable obligations against said fund. 

CoLUMBUS, OHIO, July 15, 1913. 

Bureau of Inspection and Supervisio11 of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-In your letter of l\Jay 28th, receipt whereof is acknowledged, 
you request my opinion upon the following questions: 

"Must contracts payable from the proceeds of bonds ~old for a 
specific purpose be certified to by the city auditor before the same be
comes a legal charge against said fund? 

"Must contracts payable from waterworks fund arising from the 
revenue produced by the operation of the plant be certified to by the city 
auditor in order to become valid and enforceable obligations against said 
fund?" 
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These questions obviously concern municipal corporations, as such, and in
volve, therefore, the interpretation of sections 3806, 3807, 3809 and 3810 of the 
General Code, which I quote in full: 

"Section 3806. No contract, agreement or other obligation involving the 
expenditure of money shall be entered into, nor shall any ordinance, resolu
tion or order for the expenditure of money, be passed by the council 
or by any board or officer of a municipal corporation, unless the auditor or 
clerk thereof, first certifies to council or to the proper board, as the case 
may be, that the money required for such contract, agreement or other 
obligation, or to pay such appropriation or expenditure, is in the treasury 
to the credit of the fund from which it is to be drawn, and not appropriated 
for any other purpose, which certificate shall be filed and immediately re
corded. The sum so certified shall not thereafter be considered unap
propriated until the corporation is discharged from the contract, agree
ment or obligation, or so long as the ordinance, resolution or order is in 
force. 

"Section 3807. ,All contracts, agreements or other obligations, and all 
ordinances, resolutions and orders entered into or passed, contrary to the 
provisions of the preceding section shall be void, and no person whatever 

shall have any claim or demand against the corporation thereunder, nor 
shall the council, or a board, officer, or commissioner of any municipal 
corporation, waive or qualify the limits fixed by such ordinance, resolu
tion or order, or fasten upon the corporation any liability whatever for any 
excess of such limits, or release any party from an exact compliance with 
his contract under such ordinance, resolution or order. 

"Section 3808. No member of the council, board, officer or commis
sioner of the corporation shall have any interest in the expenditure of 
money on the part of the corporation other than his fixed compensation. 
A violation of any provision of this or the preceding two sections shall 
disqualify the party violating it from holding any office of trust or profit 
in the corporation, and shall render him liable to the corporation for 
all sums of money or other thing he may receive contrary to the pro
visions of such sections, and if in office he shall be dismissed therefrom. 

"Section 3809. The council of the city may authorize, and the council 
of a village may make, a contract with any person,. firm or company for 
lighting the streets, alleys, lands, lanes, squares and public places in the 
municipal corporation, or for furnishing water to such corporation, or 
for the collection and disposal of garbage in such corporation, or for the 
leasing of the electric light plant and equipment, or the waterworks· plant, 
or both, of any person, firm or company therein situated, for a period not 
exceeding ten years, and the requirement of a certificate that the necessary 
money is in the treasury shall not apply to such contract, and such require
ment shall not apply to street improvement contracts extending for one 
year or more, nor to contracts made by the board of health, nor to con
tracts made by a village for the employment of legal counsel. 

"Section 3810. l\Ioney to be derived from lawfully authorized bonds or 
notes and in process of delivery, shall for the purpose of the certificate 
that money for the specific purpose is in the treasury, be deemed in the 
treasury and in the appropriate fund." 

These statutes seem to me to be perfectly clear on their face, but their ap
plication has become doubtful by reason of three seemingly inconsistent decisions 
of the supreme court, viz.: Emmert vs. Elyria, 74 0. S., 185; Carthage vs Deik-
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meier, 79 0. S., 323 and Akron vs. Dobson, 81 0. S., 66, and similar decisions of 
lower courts, in Bridge Co. vs. Toledo, 10 C. C. n. s. 137, and Conneaut vs. Strauss, 
11 N. P. n. s. 277. As both the latter decisions, however, were rendered solely 
upon the authority of Emmert vs. Elyria, supra, it will be sufficient to discuss 
the three decisions of the supreme court to which I have referred. 

As the supreme court is required by its rule to state its conclusions of law in 
the syllabi of its decisions, I shall first quote the head notes of each one of these 
three cases insofar as they relate to this question : 

"2. Sections 45 and 45a of the Municipal Code (1526-205 and 1536-
205a, Revised Statutes, Bates 5th ed.) providing in substance that no con
tract involving the expenditure of money shall be entered into unless the 
auditor of the corporation shall first certify to council that the money 
required for the contract is in the treasury to the credit of the fund 
from which it is to be drawn and not appropriated for any other purpose, 
and that a contract entered into contrary to such provision shall be void 
and that the money l:o be derived from lawfully authorized bonds or notes 
sold and in process of delivery shall be deemed in the treasury and in the 
appropriate fund, do not apply to contracts for street improvements, when 
bonds have been authorized by the municipality to be issued to pay the 
entire estimated cost and expense of the improvement. Emmert vs. 
Elyria, 74 0. S. 185. 

"1 Where a municipal corporation, by sale of its bonds, creates a fund 
for the improving of certain streets, and takes the necessary steps to re
ceive and accept bids and to contract separately for the improvement of 
each of said streets, the following certificate filed by the clerk of the 
corporation at the time the bid is accepted and contract executed, to wit: 
'I hereby certify that there is money in the village treasury in the fund 
from which the above fund is proposed to be drawn for payment of the 
village portion of the improvement and not appropriated for any other pur
pose sufficient to pay for the same. L. Hall, village clerk,' is not in com
pliance with section 2702 (old number), Revised Statutes, in that it is not 
certified that a special sum of money required for the contract to improve 
the street 'is in the treasury to the credit of the fund from which it is to 
be drawn, and not appropriated for any other purpose.' 

"2. Where the above defect in the certificate is discovered before the 
.execution of the contract, and the clerk of the corporation, in the presence 
of the municipal council and with its knowledge and consent, amends the 
certificate by inserting therein, although in figures, the sum of money 
required for the tract and the certificate so amended is filed and re
corded as required by said section, and the contract then executed, said 
certificate is a limitation on the amount to be paid on the contract for 
that street, beyond which the corporation is not liable to the contractor. 
Carthage vs. Deikeimer, 79 0. S. 323. 

"3. Section 1536-205, Revised Statutes, providing that no contract, 
agreement or other obligation involving the expenditure of money shall 
be entered into, nor shall any ordinance, resolution or other order for the 
expenditure of money, be passed by the council or by any board or officer 
of the municipal corporation, unless the auditor of the corporation shall first 
certify to the council that the money required for the contract, agreement or 
other obligation, or to pay the appropriation or expenditure, is in the 
treasury to the credit of the fund from which it is to be drawn and not 
appropriated for any other purpose does not apply to an ordinance ap-
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propriationg the money obtained by council, from a sale of bonds made 
by it, to the purpose for which the bonds were sold. Akron vs. Dobson, 
81 0. s. 66." 
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As I have already remarked, the three decisions, the law determined in which 
is supposed to be incorporated in the above quoted syilabi, seem at first blush, to be 
inconsistent. 

In Emmert vs. Elyria, supra, the supreme court, lays down the broad proposi
tion that money to be derived from the sale of bonds may be expended, and con
tracts let for this purpose, without the issuance of the auditor's certificate. The 
statement is simply made that sections 45 and 45a of the municipal code of 1902, 
now embodied in the General Code sections above quoted, does not apply to con
tracts expending the proceeds of a bond issue for specific purposes. Yet in 
Carthage vs. Deikmeier, supra, it appears on the face of the syllabus that the court 
had before it a case of this very sort, i. e., the expenditure, under contract, of the 
proceeds of an issue of bonds for a specific purpose. It was held by necessary in
ference that the issuance of the certificate was required, because the recovery of 
the contractor was limited to the amount certified to. 

In Akron vs. Dobson, supra, the holding, so far as the syllabus discloses, was 
to the effect that the provisions now under consideration do not apply to an 
ordinance appropriating the proceeds of a bond issue for a specific purpose to one 
or more detailed purposes. Of course the distinction between the question as to 
whether or not the certificate must be issued as a prerequisite to the passage of 
such an appropriation ordinance, and the question as to whether or not its issuance 
is required before a contract is entered into, is perfectly obvious (although as I 
shall hereafter point out this distinction does not seem to have been clearly in the 
mind of the court in deciding the Dobson case). 

So far, however, as the syilabus in the Dobson case is concerned it does not 
amount to a reversal of the court's position as indicated by the syllabus in the 
Deikmcier case; because the earlier case dealt with the contract and the later 
case with the appropriation ordinance. 

On the face of the respective syllabi, the Deikmeier decision seems to be wholly 
inconsistent with the Emmert case. I would be unwilling, however, to state that 
the one case amounted to a reversal of the other upon such an inference as may be 
drawn from the syllabi. It is obvious, therefore, that in order to determine pre
cisely what was decided in the Emmert case and in the Diekmeier case respectively 
recourse must be had to sources of information other than the syllabi. 

In the effort to ascertain precisely what has been decided by the supreme court 
in these cases I have turned, first to the facts as stated in the respective reports. 

In Emmert vs. Elyria, supra, the circuit court made a findings of fact which 
appear at pages 188-9. I shall quote sufficiently from these findings of fact to il
lustrate their bearing upon the question now under consideration: 

"That * * *the certificate of the auditor of said city, that the money 
necessary for said improvement was in the treasury to the credit of the 
proper fund and unappropriated for any other purpose was filed with the 
clerk of the council and also in the office of the board of public service 
of said city * * * immediately before said contract was let, and not before 
that time, and that on the day of said filing * * * all proceedings of council 
with respect to said improvement had already been had * * *. 

"Ill. At the time said certificate was filed there was no cash in the 
proper fund and unappropriated in said treasury for said improvement, but 
bonds of said city wherewith to provide such cash had heen duly authorized. 
Said bonds had not been sold nor were there any notes of said city 
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then sold and in process of delivery, and said facts were all well known to 
all the defendants; who, however, in good faith, and pursuant to the advice 
of the solicitor of said city, proceeded with said improvement * * *." 

It further appeared (pages 186-187 of the report) that there was a single 
improvement involved which was to be paid for partly by assessment upon abutting 
property and partly by general tax levy, and that the city's portion was provided 
for by the issue of bonds referred to in the circuit court's finding of fact. It 
still further appeared that the contract had been fully performed and that the 
city officials were willing to pay it, so that the city itself was not resisting the 
claim of the contractor. The action was in form of a taxpayer's action to enjoin 
the proposed payment. 

The foregoing statement of facts will be sufficient to illustrate the case before 
the court in Emmert vs. Elyria. 

In the case of Carthage vs. Deikmeier, supra, the action was quite different 
from that in Emmert vs. Elyria in that the village was there resisting payment 
to the contractor. In other words, the forum was a court of law and not a court 
of equity as in the Emmert case. The village defended solely on the ground of 
the Burns law, and, the case having been submitted to a jury, a special verdict 
was returned which is found on page 325 of the report, and which incorporates 
the following facts: 

"No. 2. The defendant prior to June 7, 1900, took the necessary action 
for the issuing of bonds of the village in the sum of $40,000 for the im
provement of the streets, which said action resulted in the creation of a 
fund in the treasury of said village on June 7, 1900, amounting to $40,480. 
Said fund of $40,480 was on August 10, 1900, and up to and including the 
date of the filing of the petition in this case on February 21, 1903, the 
only fund in the treasury of the said village raised for the purposes and 
available for the payment of any portion of the street improvements in 
said village. 

"No. 3. Between April 9, 1900, and August 10, 1900, the council 
* * * took the necessary action and passed the necessary proceedings for 
the improvement of eighteen streets of the village. * * * It was pro
vided in the proceedings for such improvement that the cost of the cement 
curb and gutters in each instance should be assessed against the abutting 
property owners. 

"Xo. 4. Between the ninth day of April, 1900, and the tenth day of 
August, 1900, the council * * * took the necessary steps * * * to improve 
Linden street * * *. 

"No. 5. On Tuesday evening, August 7, the council passed eighteen 
resolutions awarding the t•arious street improvements to the lowest bidder 
in each instance, and among others was the resolution awarding the con
tract for the improvement of Linden avenue to the plaintiff, * * *. 
None of said resolutions including the Linden avenue resolution, had any 
certificate attached thereto * * *. 

* * * * * 
"No. 7. On Friday night, August 10, a special meeting of the council 

of defendant village was held, at which time the action of the council on 
Tuesday night, August 7, * * * was rescinded. Eignteen new resolutions 
to contract were presented. (Here follows a copy of the resolution 
awarding the plaintiff Diekmeier the contract for Linden avenue, to 
which is attached in the general form the certificate of the village clerk.) 

"(The 8th special verdict is to the effect that the certificate as first 
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executed was corrected hy inserting a specific amount as being the amount 
for the Linden avenue improvement.)" 
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It was further found that the principal contract was entered into for the 
amount covered by the certificate, and that subsequently a supplementary contract 
was entered into in all respects in the manner provided by the statute, excepting 
that no certificate was issued in connection with such supplementary contract. 
It was also found that the work was performed in accordance with the plans and 
specifications, and that the city engineer made a final estimate in favor of the 
contractor for an amount greatly in excess of the amount certified to. 

The common pleas court had rendered judgment for the plaintiff on this 
contract and the circuit court on error modified the judgment so as to allow re
covery upon the principal contract and in the amount certified to, but so as to 
exclude compensation for the work done and material furnished under the sup
plementary contract. 

\Vith these facts in mind the interpretation of the syllabus in the Deikmeier 
case, as above quoted becomes very clear. I will first point out the particulars in 
which the Emmert case and the Deikmeier case are similar to each other. They 
are as follows: 

1. In both cases there was an issue of bonds to pay for the entire cost and 
expense of the improvement; and in both cases the bonds were to be met partly by 
special assessments and partly by the general tax levies of the corporation. 

2. In both cases the contractor had fully performed his contract at the time 
the suit was instituted. 

3. In both cases the question was as to the necessity of the issuance of the 
certificate as a condition precedent to the making of a valid coutract; no question being 
made as to the necessity of such action as a condition precedent to the passage of an 
ordinance providing for the issuance of bonds or appropriating the proceeds of 
such bonds when issued. 

On the other hand there are certain points of dissimilarity between the two 
cases as follows: 

1. The Emmert case was a taxpayer's injunction suit, the object of which was 
to restrain the city officers from paying from the city treasury the amount claimed 
by the contractor and conceded to be clue him by the city authorities, in the Dick
meier case the village authorities refused to pay the contractor the amount of his 
final estimate and he brought suit at law to compel payment. 

2. In the Emmert case was involved, apparently a single improvement, al
though evidently there were, or must have been two issues of bonds, one to pay 
the city's portion and the other in anticipation of the special assessment. This ap
pears, however, only by inference. In the Deikmeier case, on the other hand, there 
were eighteen street improvements, all of which were to be paid for out of one 
or two issues of honds. 

3. l n the Emmert case a certificate had been actually issued before the con
tract was entered into, but its recitals were false in that there was actually no 
money in the treasury, and the bonds, though authorized, were not sold and in 
process of delivery. Nevertheless, the contractor, though cognizant of the actual 
facts, claimed the protection of the certificate and the opinion of the city solicitor 
as to the legality of the proceeding. This claim was set up as a de[ellse in a 
suit in equity and not as a part of a cause of actio11 in a suit at law. 

In the Deikmcier case there was also a certificate which had not been issued 
until the contract was about to be awarded. This certificate was held to be valid 
and to render the part of the contract covered by it enforceable. There was no 
certificate at all, however, upon the supplementary contract entered into sub
sequently between the parties. The lack of this certificate was held to be fatal 
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to the claim of the contractor for work done and materials furnished under the 
supplementary contract, although the village had received the benefits of such work 
and material. 

These points of similarity and distinction suggest the possibility of reconciling 
the two cases on more than one ground. In order, however, that this possibility 
may be further weighed it is necessary, in my judgment, to have regard to the 
opinion in each case. That in the Emmert case was delivered by Summers, J. 
He first traces the legislative history of the so-called Burns law and cites the 
leading case of Lancaster vs. l\1iller, 58 0. S. 558; Bridge Co. vs. Campbell, 60 
0. S. 410; Comstock vs. Nelsonville, 61 0. S. 288 and Wellston vs. Morgan 65 
0. S. 219. Then in the course of the opinion comes an observation which seems 
to attach some importance to the form of the particular action which is in the 
following language: 

"But, because a municipality is not legally liable to pay for a public 
improvement, it does not follow that it is not under a moral obligation 
to do so or that a court because it will not enforce payment will enjoi11 it. 
The contract for paving this street is not ultra vires. If invalid it is so 
merely because the contract was made before the bonds to provide the 
money to pay for it were sold. Now that the work has been done in 
accordance with the contract and the bonds have been sold and the 
money to pay for it is in the treasury, it is right that it should be 
paid for and a court of equity ought not, unless its failure to do so would 
defeat the purpose of the law, prevent the municipality from doing what 
equity and fair dealing would exact from an individual." 

It will be observed that the judge who wrote the opinion was not unmindful 
of the peculiar nature of the case before him. The principle which he suggests 
is analogous to that announced in Fronizer vs. State, 77 0. S. 7. In its particular 
application it is that a court of equity will not enjoin the payment of a technically 
void obligation, where to do so would result in an unjust enrichment. 

This portion of the opinion, then, does seem to lay some stress upon the dif
ference between the two cases already pointed out, which grows out of the fact 
that one is a suit in equity and the other an action at law. However, the judge 
who wrote the opinion in the Emmert case did not reach his conclusion upon the 
ground just discussed, but upon the reasons stated in the syllabus which has al
ready been quoted. The language of the opinion on this point is as follows: 

"But in the view taken of the statutes a disposition of the case upon 
these considerations is not necessary. 

"* }:t :.,':: * * 
"In Comstock vs. The Incorporated Village of Nelsonville, supra, it is 

held that, in the absence of an exception, section 2702 applied to so much 
of the cost of the street improvement as was to be paid by the city out 
of a levy and that it did not apply to so much as was to be paid by 
special assessment, for the reason that the payment that was to be made 
by the city was included in the general levy which was subject to limitation. 
As the general law then was, the city was not authorized to provide for 
its part by a levy extending over a number of years and by bonds issued 
in anticipation of the collection of the levy. Section 51 of the code pro
vides that bonds may be issued in anticipation of the collection of assess
ments and that the assessment may be payable in one to ten installments, 
and section 53 provides that any city or village is authorized to issue and 
sell its bonds as other bonds are sold to pay the corporation's part of any 



_.u..-..~·n;.u, REPORT OF THE ATTORNEY GElo.~RaL. 

improvement and may levy taxes in addition to all other taxes authorized 
by law to pay such bonds and the interest thereon, and in section 95 
it is provided that municipalities shall 'have power to issue bonds in 
anticipation of special assessments, and such bonds may be in sufficient 
amount to pay the estimated cost and expense of the improvement,' so 
that it would seem to follow now that a municipality may issue bonds in 
sufficient amount to pay the estimated cost and expense of the improve
ment and may levy taxes in audition to all other taxes authorized by law, 
to pay the bonds issued and sold to pay its part of the cost of the improve
ment, that sections 45 and 45a do not apply to improvements for which the 
city has authorized bonds to be issued to pay the entire estimated cost 
and expense. 

"Having found that these sections are not applicable, their interpreta
tion is not necessary." 
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It is easy to follow Judge Summers' reasoning here if certain qualifications 
are read into his language. He proceeds on the premise that the object of the 
Burns law is to prevent the incurring of floating indebtedness beyond the ability 
of the corporation to pay out of its current levies. He then reaches the conclusion 
quite easily that, when prior to the making of a contract a funded indebtedness has 
already been authorized to be created and funds thus provided, for the specific 
pnrpose, the statute, founded as it is upon such a public policy, has no application. 

How this conclusion could have been reached in the face of what was section 
45a, ::\L C., and is now section 3810, G. C., above quoted, I have been unable to 
apprehend. It seems very clear to me that whatever the court may have deemed 
to be the policy of the. statute, the legislature evidently did not regard that policy 
as being one, the necessity for which ceased to exist when bonds had been authorized 
or issued. To say that section 4Sa, M. C., now section 3810 does not apply when 
bonds have been authorized or issued to pay the corporation's part of the im
provement as is explicitly stated in the syllabus of Emmert vs. Elyria, is to say 
that the section means nothing. If it does not apply when bonds are lawfully 
authorized ami issued, it does not apply at all. This may be merely a use of un
fortunate terminology. It will be observed that section 3810 is capable of two 
meanings which can be easily seen in the section by reading it in two different 
ways, thus; (1) "money to be derived from lawfully authorized bonds, or (from) 
notes sold and in process of delivery, shall, etc." (2) "money to be derived from 
lawfully authorized bonds or notes (when bonds or notes are) sold and in process 
of delivery shall, etc." 

X ow, in the Emmert case, as it will be apparent from consulting the state
ment of facts as I have abstracted them, a certificate had actually been issued before 
the contract was entered into and after the bonds had been authorized, but before 
they were sold and in process of delivery. The court below had mooted the 
question as to the proper construction of the statute. See 6 circuit court (N. S .. ) 381. 

If the court really meant, then, to hold upon this question, which was directly 
involved in the case, that a certificate may be lawfully issued against an issue of 
bonds which has been authorized, before the bonds are actually sold and in process 
of delivery, the court's judgment would have been that which was actually renderer!, 
it would have decided a point which was directly raised in the case, and the de
cision would be less difficult to reconcile with the plain provisions of section 3810, 
General Code, then section 45a, M. C. 

I feel that I would be unwarranted, however, in taking such liberties with the 
language which the court has actually used, both in the syllabus and in the opinion. 
The court lays down the broad principle that sections 45 and 45a, l\T. C., do not apply 
when a municipality has authorized its bonds to be issued and there is thus in 



330 BUREAU 

potential existence a fund from which the improvement can be paid for, so that 
the danger of exceeding limited revenues in any one year, and thus incurring a 
floating indebtedness is obviated. That the ~ourt in so doing, and in thus applying 
to the application of the statute the maxim cessat ratio, cessat ipso lex, ignores 
a plain and unequivocal legislative declaration which is inconsistent with the as
sumed policy of the law, is unfortunate and puzzling, but it does not explain a 
way this express language in the syllabus and in the opinion. 

In passing, it might be remarked that it is difficult also to understand why the 
reason of the statute fails when bonds have been authorized to be issued for a 
specific improvement any more than it would fail when the design was to meet the 
corporation's portion of the cost of the improvement out of current levies under 
rate limitations. It would be just as possible for a floating indebtedness to be in
curred when bonds have been issued in the absence of statutes like those under 
discussion by simply making the contract to call for the expenditure of an amount 
greater than the pro~eeds of the bonds when sold; just as it would be possible, 
as the court points out, for the floating indebtedness to be incurred by making a 
contract to be discharged out of general levies subject to limitation. It will be 
observed also, in passing, that while it is true in point of fact, that the bond issue 
involved in the Emmert case was for the purpose of making a single improvement, 
this fact is nowhere commented upon by the judge who delivered the opinion, nor 
by the court in the syllabus. \~Then I speak of a single improvement in this con
nection, I mean that the entire issue of bonds was to be expended in paying a 
~ingle contractor, yet, as will be seen it is possible to distinguish this case from 
the Deikmeier case on this ground. 

In conclusion, then, as to the Emmert case, it may be stated that it might have 
been decided on the ground that it was a taxpayer's injunction suit and not an 
action on a contract or for work and labor; it might have been decided on the 
ground that a single contract was to be discharged by payment out of the proceeds 
of a single issue of bonds, or rather two issues of bonds, one for the city's portion, 
and one for that of the assessed property; it might have been decided on the 
interpretation of section 3810, and by holding that the word "or" as therein used 
is completely disjunctive, but it was not decided upon any of these grounds, but 
upon the announced ground that the sections to which your question relates do 
not apply at all to any step in the making of an improvement for which bonds 
have been issued-whether the suit it at law or in equity, and whether the pro
ceeds of the bonds are to be expended under one contract or several. 

The opinion in the Deikmeier case was written by Price, J. He first notices 
the fact that at the time the contract was entered into with Deikmeier the money 
derived from the sale of the bonds intended to provide for his contract ahd the 
seventeen other contracts involved was actually i11 the treasury. It seems pertinent 
for me here to remark that if the money was actually in the treasury and it had 
been provider! by a sale of bonds, then on the theory of Emmert vs. Elyria, the 
danger of incurring a floating indebtedness was past and the statute would have 
to be held totally inapplicable. This, however, was not the conclusion of the court 
as expressed in the syllabus, no·r did Judge Price employ any such reasoning. 
l-Ie proceeds to construe the statute, making use of the unmistakable terms found 
on its face, and reached the conclusion that on the facts as I have already ab
stracted them, the original certificate was not sufficient but the amended certificate as 
corrected by the clerk was proper. Then follows language, by the use of which, 
it is pG>sible to distinguish the Deikmeier case from the Emmert case, which is 
as follows: 

"But we are dealing with the meaning of the section requiring 
the certificate. After the words of prohibition and the duty of filing and 
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recording the certificate, and their effect, it provided : 'and the sum so 
certified shall not thereafter be considered unappropriated until the cor
poration is discharged from the contract, agreement or obligatiou, or so 
long as the ordinai!Ce, resolutiol? or order is in force; and all contracts 
agreements or other obligatious, aud all ordinances, resolutions and orders 
ei!tered into or passed, contrary to the provisions of this section shall be 
void.' · 

'·JV/zatcz•cr may be tlzc correct view as to tlze meaning of this statute 
where a single contract is let, it seems to be a reasonable construction that 
there be a definite sum certified for each contract where there are 
several of the same species entered into at the same time to be paid from a 
theretofore gross fund. It would seem conducive, if not necessary to the 
safety of each contractor, that a definite sum be certified, because it is on 
the performance of. that act by the village clerk that money to discharge 
the obligation is set apart and appropriated, and which 'shall not thereafter 
be considered unappropriated, etc.' The two branches of the section must 
be construed together and when so construed, the' entire section given its 
proper operation. Governed by this rule, we cannot say that the original 
certificate in question was drawn in compliance with said statute, and while 
in case of a single colttract in contemplation, to be satisfied from a single 
fund, such a certificate miglzt be sufficieut, (but we do not so decide), it 
is quite clear to us that when the statute is to be applied to the subject
matter where several different streets are to be improved for which purpose 
separate contracts are let on different separate bids, the certificate should 
contain a specified sum set apart for each of such contracts.'' 

331 

Holding that the certificate, as corrected, was valid as to the principal contract 
Judge Price then proceeds to discuss the claim of the contractor under the sup
plementary agreement. After discussing other phases of the question makes use 
of the following language on page 345: 

"Moreover, it was not within the power of the council or the village 
engineer to increase the liability of the corporation beyond the amount for 
which the certificate had been filed and thereby nullify section 2792. 
That would be striking down rather than obeying the statute. No mere 
final estimate of the engineer, no matter if it is correct in its terms, can in
crease the corporate liability, neither did the acceptance of the work by 
the public authorities accomplish that result. If the contractor found that 
pc was deceived by the estimate as to quantities and work, and that the 
improvement could not be made on such terms, he should have acted 
promptly and had legal and proper action taken to relieve the dilemma 
rather than blindly or willingly, expecting that the law and action of council 
would be relaxed so he could get full compensation by putting another and 
unexpected burden upon the taxpayers." 

On this point he cites Bridge Co. vs. Campbell, supra, Comstock vs. Nelsonville, 
supra and VVellston vs. Morgan, supra. The.reupon he makes use of the following 
language: 

"If there was anything left in doubt or obscure in the former cases, 
it surely has been made plain and emphasized in the latter case. There are 
other decisions, but these are sufficient to establish the law of this juris
diction. It seems to us that the present is a proper case for the applica
tion of the doctrine of the above cases. To hold otherwise would put it 
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in the power of a contractor to exhaust the people's money on a few streets, 
and leave the others wholly unimproved." 

Can the Deikmeier case be distinguished from the Emmert case on the ground 
that several improvements instead d' one improvement were involved therein, as 
a! ready suggested? 

Certainly there is this difference between the two cases, yet when Judge 
Price is discussing the interpretation of the statute and speaking of the case of a 
single contract to be satisfied from a single fund, he is discussing the form of the 
certificate required in such case, aJZd not the question whether any certificate is 
required at all or not. Certainly it seems never to have occurred to Judge Price 
in spite of the decision Emmert vs. Elyria, in which he concurred, that no certificate 
would be required in the case of a single improvement to be paid for out of a 
single issue of bonds. One would suppose that in discussing the prior case 
decided under the section, reference would have been made to Emmert vs. Elyria; 
but while other cases are cited no mention is made of that decision in the opinion 
in the Deikmeier case. 

I conclude, then, that while it is possible to distinguish the two cases upon 
the ground just discussed, the court certainly does not so distinguish them, but the 
unanimous court in each case has reached its conclusi011 upon grounds which, as 
announced, are quite inconsistent with each other. 

If the distinction be drawn along lines other than those expressed by the court 
itself, then it is fair and reasonable to distinguish the two cases upon either of the· 
two grounds already suggested, viz.: that the Emmert case was a taxpayer's in
junction suit, while the Deil,meier case was an action at law; and that in the 
Emmert case, the certificate, as issued, may have been proper because the bonds had 
actually been authorized though not sold and in process of delivery; while in the 
Deikmeier case there had been no certificate whatever issued as to the sup
plementary contract. 

As between these two cases then, I can only say that the Deikmeier case cer
tainly limits the doctrine of the Emmert case; to the extent that it limits it, it 
must be regarded as falsifying the declaration that the Burns law "does not apply" 
to cases where the corporation has provided for the total cost of the improvement 
or contract by authorizing the issuance of bonds. Whether or not the latter 
case reverses the earlier case in its entirety might be an open question, were it not 
for the later decision in Akron vs. Dobson, supra. to which I am about to refer. 
If the question were an open one I might say, in passing, that I should certainly 
prefer the doctrine in the Deikmeier case to that of the Emmert case for reason 
which I have already pointed out. 

I come now to a discussion of the Dobson case and its relation to the two 
decisions already discussed in detail. The syllabus has already been quoted. The 
facts are not abstracted by the reporter but are stated in the opinion of the court, 
which was rendered by Judge Summers, who also wrote the opinion in the 
Emmert case. I quote sufficiently from the opinion to show what the facts were: 

"In March, 1908, the council of the city of Akron passed an ordinance 
providing for a bond issue of thirty thousand dollars, for the purpose 
'of purchasing real estate for public purposes, to wit, for erecting thereon 
and equipping a building necessary for the fire department, and for pur
chasing a fire engine, and for improving and equipping fire stations 2, 3, 
5 and 7, all of said fire stations being buildings used for public purposes, 
to wit, for the fire department of said city.'" 

I pause here to remark that this bond issue was like that in the Deikmeier case, 
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and unlike that in the Emmert case in that it was for several distinct purposes, and 
not for the purpose of meeting the expense of a single improvement. The funds 
produced thereby were to be used for the following distinct and separate objects: 
I. purchasing real estate; 2. erecting a fire department building; 3. equipping 
a fire department building with miscellaneous apparatus; 4. purchasing a fire 
engine; 5. improving and equipping fire stations other than that to be erected 
on the real estate to be purchased. There were four separate stations to be 
equipped, just as there were eighteen streets to be improved in the Deikmeier case. 
The case, therefore, was directly on all fours, so far as this question is concerned, 
with the Deikmeier case, and if the Deikmeier case is to be distinguished from the 
Emmert case on the ground of plurality of improvements, then by a parity of 
reasoning the Dobson case might be distinguished from the Emmert case and 
I ikened to the Deikmeier case. 

Judge Summers proceeds in the Dobson .case to state the facts as follows: 

"Prior to the 6th day of April, 1908, the bonds were duly issued and 
sold, and the proceeds paid into the treasury of the city. Upon the 6th 
day of April, 1908, the council passed an ordinance authorizing and em
powering the directors of public safety to expend the sum of thirty thou
sand dollars, realized from the sale of said bonds, for the purpose stated 
in the first mentioned ordinance. The last mentioned ordinance further 
authorized the directors to enter into contracts 'with the lowest and best 
bidde"r,' after advertisment according to law." 

Various steps are then recited showing the acceptance of a bid from a certain 
motor lire apparatus company for furnishing a part of the equipment to be pur
chased out of the proceeds of the bond issue. In the course of these recitals, the 
statement is made that the defendant in error, the plaintiff below, was a tax
payer who had requested the city solicitor to enjoin the payment of any money 
to the motor fire apparatus company, and the solicitor failing to sue, the plaintiff 
brought suit in his own name, as provided by statute, to enjoin such payment. 

In this respect, then, the case is like the Emmert case and unlike the Deikmeier 
case. That is to say, Dobson, like Emmert, was a taxpayer seeking to enjoin the 
payment of funds under a contract executed without a certificate having been 
issued, and was not like Deikmeier, who was a contractor seeking to recover from 
the municipal authorities, who were themselves resisting his claim. The statement 
is then made in the course of the opinion that: 

"It is contended, first, that the city council neither authorized nor ap
proved the contract; second, that the city auditor did not certify to the 
council that the money was in the city treasury to meet the contract, and 
third, that the Municipal Code does not authorize the issuing of bonds 
for the purchase of such apparatus." 

Speaking, at the end of the opinion, of the contention which is of interest in 
conection with your question, Judge Summers says: 

"It is also contended that the contract is void because the auditor did 
not certify to the council that the money required for the contract was 
in the city treasury as prescribed by section 1536-205, Revised Statutes. 
The supplemental petition avers that the auditor did not so certify. This 
is denied by the answer in the circuit court, and that court does not make 
any finding upon that issue. This contract cannot create an obligation 
against the city in the nature of a debt, to meet which no funds have been 
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provided. The council issued and sold the bonds and appropriated the 
proceeds to meet the expenditure it authorized, and any obligations in
curred by the ordinance, under the authority conferred are payable only 
out of the appropriations, so that the section can have no application to such 
a case." 

This confused language leaves the question more in doubt than ever. In the 
same paragraph Judge Summers speaks of the inapplicability of the Burns law to 
the ordinance appropriating the proceeds of the bonds, and states facts which 
show that the only question which could have been involved was the applicability 
of the statute to the contract. This confusion of ideas is carried into the syllabus, 
which speaks of the ordinance and says nothing whatever about the act of the 
directors of public service in entering into the contract as affected by the absence 
of a certificate. 

Yet, although both the opinion and the syllabus speak of the ordinance, it 
is apparent that the court's judgment must have been predicated upon the assump
tion that the certificate was not required as a condition precedent to the making 
of the contract, for it appears that whether or not there was any certificate issued 
before the contract was entered into did not appear in the record, no finding of 
fact having been made thereon by the circuit court. If the supreme court had re
garded that as a material fact it would not have given judgment for plaintiff in 
error as it did, but would have remanded the case to the circuit court for further 
proceedings. Therefore, by rendering final judgment, the supreme court, in effect, 
decided that the total lack of a certificate is not a fatal defect. The same language 
is used here as was used in the Emmert case, viz., that the section "can have no 
application to such a case." 

The dilemma presented, then, is as follows; in the Emmert case the court de
clared that where payment for a single improvement, under a single contract was 
to be made from a single issue of bonds, the Burns law did not apply at all, al
though a certificate had been issued after the bonds were authorized, and before 
the contract was entered into, but before the bonds were sold and in process of 
delivery; in the Deikmeier case the court held that the Issuance of the certificate 
was necessary and that, therefore, the statute did apply in a case where no 
certificate had been issued and there were several improvements to be made under 
different contracts and to be paid out of a single bond issue. 

In the Dobson case the court declared that the statute "could have no applica
tion" in a case where the record did not show whether or not a certificate had 
been issued, but where there were several improvements to be made under separate 
contracts and to be paid for out of a single bond issue, and that, therefore, the 
question as to whether or not the certificate had been issued was immaterial, but 
when the syllabus was prepared the declaration was that the statute did not apply 
to the "ordinance" nothing being said about the making of the contract by the 
directors of public service. 

So far as any of the elements referred to in the foregoing discussion are 
concerned it is absolutely impossible to reconcile these three cases. If it be urged 
that the Deikmeier case is distinguishable from the Emmert case on account of the 
number of separate contracts involved, then it must be answered that a multiplicity 
of contracts was also involv~d in the Dobson case, although a conclusion opposite 
to that reached in the Deikmeier case was announced in the Dobson case. 

If it be urged that the Dobson case cannot be regarded as inconsistent with 
the Deikmeier case, because the syllabus refers only to the necessity of a cer
tificate as a prerequisite to the passage of an appropriation ordinance, it must be 
answered that the facts in the cases show that no certificate whatever was issued, 
either before the contract was entered into or before the ordinance was passed. 
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Xow it must be borne in mind that the supreme court has never expressly 
reversed itself in the course of this judicial history. The opinion in the Deikmeier 
case does not refer to that in the Emmert case; neither does the opinion in the 
Dobson case refer to the Deikmeier case, nor, for that matter, to the Emmert case. 

The supreme court being presumed to know what if has itself decided, I take it 
that an effort ought to be made to reconcile these cases so conflicting when the 
elements to which I have just adverted are alone taken into consideration, upon 
some other ground if possible. The suggested ground of distinction as between 
the Emmert case and the Deikmeier case, based upon the possibility of giving a 
certain construction to what is now section 3810, General Code, will not serve 
for this purpose, because in the Dobson case the court regarded the question as 
to whether or not a11y certificate had been issued at any time as perfectly i111-
ma feria/. 

Although Emmert vs. Elyria is not referred to in the Dobson case, it is cited 
in one of the briefs, and it is to be presumec\ from the similarity of the language 
used in the two opinions that in applying the rule announced in Akron vs. Dobson 
to the facts before the court, the court interpreted its own decision in Emmert 
vs. Elyria to have been based upon the total inapplicability of the section of the 
statutes, as it purported to be and not upon the interpretation of section 45a, M. C., 
now 3410, G. C. 

There remains, then, but one ground of reconciliation-! refer, of course, to 
the fact that the Emmert and Dobson cases respectively were taxpayers' injunction 
suits, while the Deikmeier case was an action at law on the part of the contractor 
against the village. If this be regarded as a true distinction, then the cases are 
perfectly reconciled. Unfortunately, however, though the distinction does exist in 
fact it was not referred to either in the Deikmeier case or in the Dobson case, 
and the distinction between an action at law and a suit in equity to enjoin, while 
referred to in the opinion in the Emmert case, was expressly not relied upon 
as a ground of decision. 

Whatever might -be the propriety of an attempt to rely upon the distinction 
which 1 have just discussed, the distinction itself insofar as your first question is 
concerned is not of great practical importance. That is to say, your first question 
is evidently asked from the standpoint, so to speak, of the city auditor and is, 
first, as to whether or not he should issue a certificate in the case of a contract, 
payable from the proceeds of bonds issued for a specific purpose, and, second, 
whether or not when he is not asked to issue any such certificate and none is issued 
before such a contract is entered into, the auditor should issue warrants on the 
treasurer upon estimates furnished to such contractor? 

In my opinion the auditor, in order to create a valid obligation against the 
city and against a particular fund produced by the sale of bonds for a specific 
pnrpose, should issue his certificate that the money required for the contract is 
in the treasury, etc., as provided by section 3806. Said certificate should be issued 
as a condition precedent to entering into the contract. It is not required as a 
condition precedent to the passage of the ordinance. In so deciding I have given 
cognizance of the case of Cincinnati vs. Holmes, 56 0. S. 104 in which, in the 
course of the opinion, in holding that the Burns law did not apply to special pre
ceedings authorized by a special act, Judge Minshall expressed the view that if the 
issuance of a certificate is necessary at all it must take place when the council 
passes the ordinance determining to proceed with the street improvement. Inasmuch, 
however, as this holding was not necessary to a decision of the case, and inas
much as the reasoning is clearly faulty, and inasmuch too as the decision was 
rendered under old statutes, I have seen fit to ignore the dictum. It is certainly the 
uniform practice to issue the certificate as a part of the contract, so to speak, ami 
this practice, in my mind, is justified by a fair reading of the statutes. 
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If 1~0 certificate is issued before a contract, payable from the proceeds of the 
bonds for the specific purpose, is entered into, and the contractor upon performance 
receives an estimate and presents the same for the issuance of a warrant to the 
city auditor, in my opinion he should refuse to issue the warrant. This opinion 
is stated as a strict conclusion of law and ignores any equitable considerations that 
may enter into such a situation. The supreme court has held in State ex rei. vs. 
Fronizer, supra, that failure to issue a certificate, while it renders the contract 
technically void, and deprives the contractor of any right of recovery upon the 
common counts for work done and material furnished, yet the city (or in that case 
the county) having received and utilized the efforts of the contractor's labor and 
the materials which he has furnished, is under a species of moral obligation. ?\ o 
such doctrine will be found to be explicitly stated in the Fronizer case, but it is 
believed that it follows as a fair inference from the conclusion therein reached. 

?\ evertheless, the city auditor, whose duty it is under the statutes to scrutinize 
every claim presented to him for payment and to allow such claims only as con
stitute legal charges against the funds subject to disbursement upon his warrant, 
will be acting in strict accordance with his powers and duties if he should refuse 
to issue a warrant under the circumstances stated in your first question. 

In reaching this conclusion I have followed the Deikmeier case which, as be· 
fore stated, was a case wherein suit was brought against the city by the con
tractor, and have regarded the other two cases discussed as inapplicable. 

I have already pointed out that the other two cases are cases in which a willing 
city auditor was sought to be enjoined from paying claims under these circum
stances. These cases would perhaps be in point and would govern if the action 
were brought by the city solicitor, under the statutes regulating his powers and 
duties, for the purpose of restraining the misapplication of the public funds, for 
it is clear that a taxpayer, upon the refusal of the solicitor to act, succeeds to what
ever cause of action the solicitor might have had if he had used on his behalf; 
so that if the auditor should determine to issue the warrant under the circumstances 
which I have imagined and the solicitor should attempt to restrain him from so 
doing, it is possible that the Emmert case and the Dobson case would prevent him 
from prevailing in such an action; but if the auditor should refuse to issue the 
warrant, and should stand upon his legal rights so that an action at Jaw would 
have to be brought against him then appare11tly the principles of the Deikmeier case 
would control and the auditor would prevail. 

The answer which I have given is one of three possible answers, which are as 
follows, viz. : 

1. The absence of a certificate euables the city auditor to resist the contractor'~ 
claim (the theory which I have taken) ; 2. the absence of a certificate compels 
the city auditor to refuse to pay the contractor's claim, and if he undertakes to pay 
it he may be enjoined; 3. the absence of a certificate is of no consequence what
ever when bonds have heeu issued for the specific purpose of the improvement for 
which the contract has been let, and the city auditor is neither compelled nor enabled 
to refuse to honor an estimate presented by the contractor under these circum
stances. 

The second of the two possible answers must be rejected on account of the 
decisions in the Emmert and Dobson cases, although these decisions, and the reason-
ing upon which they are based are very unsatisfactory. 

The third of these answers must be rejected on account of the decision in the 
Deikmeier case, which, to my mind, is well and conclusively reasoned. Only by 
regarding the Deikmeier case as reversed by the_Dobson case could this hypothesis 
be sustained. 

I find myself, therefore, in the last analysis confronted with the necessity oi 
deciding whether or not the Dobson case reverses the Deikmeier case, because, for 
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reasons already pointed out the two cases cannot be distinguished except upon the 
first theory above laid down. 

I cannot bring myself to the conclusion that the court in deciding the Dobson 
case intended to overrule the Deikmeier case. The two cases were decided in 
close temporal sequence. The same judges participated in both decisions. The 
Dobson case does not expressly reverse the Deikmeier case. Therefore, propriety 
demands that the two cases both be regarded as stating adjudicated law and that 
they be reconciled if possible. I have pointed out one ground of possible recon
ciliation. That this ground is not relied upon by the court in deciding the sub
sequent case is a point entitled to great weight; but as between giving this point 
controlling weight and giving such controlling weight to the presumption that the 
court did not intend to reverse itself in so short a space of time without at least 
expressly referring to the prior case, I have chosen the latter alternative. 

I realize that the state of the law upon your first question is very unsatisfactory 
and confused. I feel even impelled to state that if the court should have the entire 
question under review again it might, on account of the conflict in decisions, ignore 
all three of these cases and consider the question de novo. If the questions were 
so considered it seems to me that the court would be obliged, in reason, to draw 
the distinction where I have drawn it as between injunction suits and actions at 
law or to reverse expressly the Emmert and Dobson decisions. I think the alter
native lies between these two possible conclusions because of the express language 
of section 3810 which certainly, to my mind, removes the ·foundation from under 
the logic employed by the court in deciding the Emmert and Dobson cases on the 
grounds upon which they were said to have been decided. 

Answering your first question then categorically, I am of the opinion thaf 
contracts payable from the proceeds of bonds sold for a specific purpose must he 
certified to by the city auditor before the same become a legal charge against 
said fund; but that in the present state of the law such contracts are an equitable 
obligation of the city, payable from said fund in the sense that if the department 
ha\·ing charge of the work approves a final estimate, and the city auditor is willing 
to issue hifl warrant thereon the city solicitor, or a taxpayer in his stead, cannot 
successfully enjoin the payment of the money. 

Your secpnd question must be answered in the negative. The earliest decisions 
under the statutes, which were the predecessors of the present code sections, laid 
down the principle that because what was then section 2702, R. S., was a part of 
the machinery of taxation and the expenditure of money to be raised by tax levies 
under defined limits, it was to be given a narrow construction in the sense that 
its application was to be limited to contracts and other obligations payable from 
the proceeds of general taxation. 

Tn Kerr vs. Bellefontaine, 58 0. S. 446, the question being as to whether or not 
section 2702, R. S., applied to contracts made by the trustees of gas works and 
payable from a fund derived from the operation of such works, Shauck ]., deliver
ing the opinion of the court, and reaching the conclusion that the section did not 
apply, used the following language on page 464: 

"Xot only was this requirement of the statute designed to place a 
restriction upon the increase of municipal indebtedness but its terms are in
applicable to a contract of this character. The requirement is that the 
certificate must show that the money required for the contract is in the 
treasury to the credit of the fund and not appropriated for any other 
purpose. The fund from which the plaintiff is entitled to satisfaction of 
his demand i'i not raised by taxation. It is derived from the operation of 
the gas works and made subject to the order of the board whose authority 
is so limited that they can make valid contracts only for appliances and 
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supplies for the gas works to which the fund is devoted. The fund can be 
appropriated to no other purpose, and the trustees can contract for no 
other purpose." 

In Comstock vs. Nelsonville, 61 0. S., 288 the following illuminating discussion 
of section 2702, R. S., was indulged in by Burket, J., in delivering an opinion on the 
question as to whether a certificate was required as to so much of the cost and 
expense of a street improvement as was to be paid by assessment upon the abutting 
property: 

"The section is general in its terms, but the object of the general as
sembly evidently was to compel municipalities to have the money in the 
treasury before appropriating or spending it. This can only apply to 
money raised, or to be raised, by a levy on the general tax list of the 
municipality. If the money is to be provided, in the first instance, by 
taxation, it must be collected and in the treasury before it can be ap
propriated or expended either by ordinance, resolution, order, contract, agree
ment or other obligation. If bonds are issued and sold, and the money pro
vided in that man1zer, the bonds to be pcrid by a levy on the general tax list, 
money arising from the sale of such bonds must be in tlie treasury before it 
cau be expended, the same as if it had been raised by taxation in the first 
instance. 

"In all such cases said section 2702 is applicable, unless there is an excep
tion by some other provision of the statute; and then the section is ap
plicable to any particular case, no liability can arise as against the municipal
ity, unless the certificate required by the section shall be first filed and 
recorded; and whether the same has been so filed and recorded must be 
ascertained by all contractors for themselves at their peril. Lancaster 
vs. Miller, 58 0. S. 558; McCloud and Ceigle vs. Columbus, 54 Ohio St. 
439; Buchanan Bridge Co. vs. Campbell et al., 60 Ohio St. 406. A munic
ipality is not estopped from availing itself of the provisions of this section 
to defeat a claim brought against it, when the section has been violated, 
even though the contractor has performed his work. In such cases the 
contract as well as what is done thereunder, is void as against the munic
ipality. 

"In cases of street improvements the course of procedure is usually 
about as follows: A resolution is passed by the council to the effect that it 
deems it necessary that a certain named street should be improved in a 
certain manner, the cost and expense to be assessed in whole or in part 
upon the property bounding and abutting thereon, or adjacent thereto. 
After notice and other proceedings, an ordinance is passed to the effect 
that the improvement be made as provided in the resolution, plans, specifica
tions, etc. The improvement is then advertised, bids received, and a con
tract made for the completion of the improvement. This bid, and the 
contract made thereunder, for the first time enables the council to ascertain 
the cost and expense of the improvement. With the cost and expense thus 
fixed, the council at the proper time makes an assessment of the amount 
to be paid by the property holders upon their property, and pays the balance 
out of money in the treasury raised by taxation, or by sale of its bonds, 
the bonds to be paid by a levy on the general tax list. Some of the 
property owners pay their whole assessment at once, and that money is 
paid over to the contractor. Others fail to pay, and for the amounts of 
their assessments with the interest thereon, the municipality issues and 
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sells its bonds and pays the money to the contractor and pays the bonds 
out of the assessm!!nts when collected. 

"In such a transaction the only money which the municipality pays out 
of its treasury of money raised by levy on the general tax list, is so much 
of the cost and expense of the improvement as is not assessed against the 
property holders, and as to that part said section 2702 is applicable, and 
must be complied with in order to make the municipality liable for such 
part of the cost and expense. 

"As to the part of the cost and expense to be assessed against the 
bounding, abutting or adjacent property, said section does not apply, and 
in the nature of the case cannot apply, because it is impossible for the 
council to ascertain the amount of money required, until after it knows who 
has paid and who has failed to pay his assessment, and by that time a 
large part, if not all, of the cost and expense will have been incurred. 

"It does not apply for the further reasons, that by necessary implica
tior. said section has reference to money of the municipality, that is, money, 
raised, or ultimately to be rai~ed, by a levy on the general tax list, and 
does not cover or refer to money of individuals, that is money to be 
raised by an assessment upon the property along the improve{Ilent. The 
municipality is limited and restrained by this section, as to the expenditure 
of its own money, but not as to the money of others. As to such assess
ments, it is competent for the contractor to agree to take the assessments 
in payment for his labor and materials, and collect the same as provided by 
law; and if he does so, the money never goes into the treasury, and no cer
tificate can be filed as to the same. 
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"It is therefore clear, that as to the expenditure of money to be raised 
by such assessments, section 2702 is not applicable. 

"This holding protects the treasury and the general taxpayer, and at 
the same time enables needed local improvements to be made without detri
ment to the municipality, and is in accordance with the intention of the 
general assembly in passing the Burns law." 

The principles announced in these two decisions have become well settled and 
necessitate a negative answer to your second question. That is to say, contracts pay
able from revenues produced by the operation of a waterworks plant and which 
under statutes, which need not here be quoted, constitute a separate fund, subject 
to the disbursement of the director of public service, need not be certified to by the 
city auditor in order to become valid and enforceable obligations against said fund. 

In passing I call attention to the first paragraph above quoted from Judge 
Burket's opinion and especially to the last sentence thereof which I have italicized. 
Comparison of this sentence with the subsequent decisions in the Emmert and 
Dobson cases is very interesting. 

Yours very truly, 
TIMOTHY s. HOGAN, 

/:tttoruey General. 
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AUDITOR OF STATE l\IAY PAY A:O.IOUNT ASKED FOR BY BOARD OF 
EDUCATION TO l\IAKE GOOD DEFICIENCIES DURING PAST YEAR
UNDER Al\1E:\DED LA \V AS SOON AS THE AMOUNT OF THE DE
FICIENCY IS ANTICIPATED, THE AUDITOR OF STATE SHALL IS
SUE HIS VOUCHER. 

The auditor of state may /egal/:y pa}' upon application dated after the ameud
ment to section 7596, Geueral Code, became a law, the amowzts asked for by boards 
of education, to make good deficieucies in tuition funds for the past }•ear. 

The voucher of the auditor of state, 1111der ameuded section 7596, must be is
sued upon the fact and information disclosed by the county auditor's certificate to 
him for the amount of an auticipated deficiency in the tuition fund of a school 
district for the current year. As soon as the auditor ascertaius the amount of 
such deficiency, he shail issue his voucher for the amouut. 

CoLUMBUS, OHio, August 27, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of July 28th, the 
urgency of the request embodied in which was appreciated. I must apologize for 
my failure to answer sooner, the delay being due, however, to the importance of 
the question involved and the pressure of business in this office. 

You ask for my opinion as to the effect of the amendment of section 7596, 
General Code, by the last session of the general assembly. This section provides 
for state aid to weak school districts, and in particular defines the duty of the 
auditor of state respecting the payment of deficiency applications. The change 
in the law is such, as will hereinafter be pointed out, as to require boards of educa
tion to anticipate deficiencies for the current year instead of permitting them to 
wait until the year is over and to make application for deficiencies incurred during 
the year. In this state of the law, and havi11g regard especially to the date when the 
amendment became effective, you inquire whether the auditor of state can legally 
pay, on application dated after the amendment became effective, the amounts asked 
for by boards of education to make good deficiencies in tuition funds for the past 
year. 

You also ask for a construction of the amended section, with a view to ascer
taining whether the auditor of state should draw his warrant thereunder when 
the application is made, or after the deficiencies anticipated have actually been 
created. 

Section 7596 of the General Code is amended, 103 Ohio laws, 267, so as to 
read as follows : 

"Whenever any board of education finds that it will have such a deficit 
for the current school year, such board shall on the first day of October, 
or any time prior to the first day of January of said year, make affidavit 
to the county auditor, who shall send a certified statement of the facts 
to the state auditor. The state auditor shall issue a voucher on the state 
treasurer in favor of the treasurer of such school district for the amount 
of such deficit in the tuition fund." 
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The same section in the original law reads as follows: 

"A board of education having such a deficit must make affidavits to 
the county auditor, who shall send a certified statement of the facts to the 
state auditor. The state auditor shall issue a voucher on the state treas
urer in favor of the treasurer of such school district for the amount of the 
deficit in the tuition fund." 
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The difference between the two sections is obvious. As already stated, the 
original section did not permit a board of education to make the affidavit to the 
county auditor Uiltil the deficit actually existed. The new section, however, permits 
the board, any time between the first day of October and the first day of January-
that is to say, in the first half of the school year-to anticipate a probable deficiency 
in the tuition fund. 

In this connection, however, I observe that section 7595, General Code, which 
is the actual operative section, remains unamended. That section provides as 
follows: 

"No person shall be employed to teach in any public school in Ohio for 
less than forty dollars a month. Where a school district has not suf
ficient money to pay its teachers forty dollars per month for eight months 
of the year, after the board of education of such district has made the 
maximum school levy, three-fourths of which shall be for the tuition 
fund, then such school district may receive from the state treasurer suf
ficient money to make up the deficiency." 

I characterize this section as the "operative section" because it, and not section 
7596, creates the right in the school district to "receive from the state treasurer 
sufficient money to make up the deficiency. The function of section 7596 is to pro
vide the machinery for the exercise of this right. 

So long, then, as section 7595 remains in force, it is obvious that, in the 
academic sense at least, school districts lacking sufficient money in any year to pay 
their teachers the required amount for the specified period of service, under the 
necessary conditions, have the right to state aid," which could not be taken away by 
any change in the mere machinery. provided by section 7596, although it might, in a 
strict view of the case, be rendered practically ineffective thereby. 

It must also be observed that the old act providing for state aid, and con
sisting of sections 7595 and 7597, inclusive, General Code, is itself practically in
operative, in whatever form it may appear, in the absence of an appropriation 
by the general assembly. That is to say, section 7596, either in its original or in 
its amended form, is not sufficient to authorize the state auditor to issue his 
voucher on the state treasurer unless there has been an appropriation upon which 
the "voucher" can be drawn. 

Such appropriations have been made from time to time, and the one now in 
force is found in 103 Ohio laws 261, which provides as follows: 

"Be it enacted by the general assembly of the state of Ohio: 
"Section 1. That there be and is hereby appropriated from any moneys 

raised or coming into the state treasury for the support of the common 
schools and not otherwise appropriated, to assist in the maintenance of 
weak school districts, the balance of former appropriation and the 
sum of seventy-five thousand dollars which shall be distributed by the 
auditor of state in accordance with the provisions of the act passed April 
2, 1906." 
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This appropriation, being one for the current expenses of a department 
of the state government, to wit: the department of the auditor of state, in the 
discharge of the duties imposed upon that department by the statutes referred to, went 
into immediate effect under section ld of article 2 of the constitution, as amended. 
Accordingly it became effective on May 2, 1913. The legislature evidently as
sumed as much when it used the language "the balance of former appropriation;" 
because, if the effectiveness of this appropriation was postponed until ninety 
days after the date when the law providing therefor was filed in the office of the 
secretary of state, which would be August 1, 1913, there would, on that date, 
have been no "balance of former appropriation" subject to reappropriation, be
cause the "former appropriation" referred to is that found in 102 Ohio laws, page 
10, approved February 20, 1911, and which, U!lder the constitution, lapsed on 
February 20, 1913. It might be argued that the phrase "the balance of former ap
propriation," as used in 103 Ohio laws, 261, is simply of no effect whatsoever, 
inasmuch as on the day on which the appropriation law was passed there was no 
such "balance," the old appropriation having lapsed. 

Nevertheless, this use of language, whether or not of itself of no effect, in
dicates with fair certainty the legislative understanding that it was appropriating 
as of the date when the bill was passed and not as of a date ninety days subse
quently thereto. Language which is itself void may, nevertheless, indicate the 
legislative intention. Friend vs. Levy, 76 Ohio State 26. ' 

From all these considerations, I am of the opinion that the appropriation fund 
in 103 Ohio laws, 261, although passed on the same date on which the amendment to 
section 7596 was passed, was intended to relate as well to the administration of the 
law providing for state aid to weak school districts as it originally existed; as to 
the same thing under the law, changed with respect to its machinery by the 
amendment to section 7596. 

This conclusion is further strengthened by the fact that the appropriation 
directs the auditor of state to distribute the moneys set aside "in accordance with 
the provisions of the act passed April 2, 1906," without referring to any amendments 
thereto. I do not hold that it would be necessary to refer to such amendments in 
order to permit the moneys therein appropriated to be disbursed in accordance with 
the law as amended. But I am clearly of the opinion that there should be under
stood, in connection with the phraseology used by the general assembly, the ad
ditional verbiage "and its amendments," so as to permit the auditor of state to. 
disburse the moneys appropriated for his use in accordance with the original act, 
so long as that remained in force, and thereafter in accordance with the amendment 
thereto. In other words, I am clearly of the opinion that the appropriation does not 
relate exclusively to the administration of the state aid law in accordance with the 
exact scheme embodied in amended section 7596, but authorizes the auditor of state 
to distribute the moneys at his disposal under the original act as well as under the 
amended act. 

Now, section 7596, General Code, as amended, took effect on August 1, 1913. 
On that date, presumably, there were numerous school districts in the state ful
filling the requirements of section 7595, General Code, as above quoted, which had 
not yet acted in accordance with the provisions of original section 7596. That is to 
say, the right to state aid existed in such school districts by virtue of the pro
visions of section 7595. If this right was in any way affected by the amendment 
to section 7596 it was made ineffective and nugatory, because of the fact that the 
amended section, taking effect on August 1st; no longer authorized the boards of 
education to make affidavits as to past deficiencies. 

I am of the opinion that the amendment to section 7596 did not have the effect 
of terminating the right of the school district to state aid for the relief of a 
previously incurred deficiency. 
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Section 26 of the General Code provides: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or proceed
ings, civil or criminal, and when the repeal or amendment relates to the 
remedy, it shall not affect pending actions, prosecutions, or proceedings, 
unless so expressed, nor shall any repeal or amendment affect causes of 
such action, prosecution, or proceeding, existing at the time of such 
amendment or repeal, unless otherwise expressly provided in the amending 
or repealing act." 
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Now, because section 7595 remained in force on August 1, 1913, a board of 
education of a school district answering the description therein contained possessed 
on that date a right which, though statutory, nevertheless, was vested. For the 
satisfaction of this vested right, the machinery originally provided by former 
section 7596 was effective. The amendment to this section, then, if it be given 
effect as to such unsatisfied right to state aid would "affect pending causes of 

'p'toceedings existing at the time of such amendment," within the meaning of 
section 26. 

I am, therefore, of the opinion that as to school districts which had created 
deficiencies lawfully by virtue of section 7595, General Code, and had failed to 
initiate the necessary proceedings to receive state aid for their relief, on August 
I, 1913, the provisions of original section 7596 were saved. The amendment ex
presses no intention to the contrary and, therefore, section 26 governs. 

There being an appropriation, then, which is adequate to authorize the auditor 
of state to proceed under original section 7596, as to the school districts just re
ferred to, I am of the opinion, in answer to your first question, that the auditor 
of state may legally pay, on application dated after the amendment to section 
7596 became a law, the amounts asked for by boards of education to make good 
deficits in tuition funds for the past year. 

Your second question calls for an interpretation of 13ection 7596 as amended. 
Some difficulty arises here because the portion of the section directing the auditor 
to draw his "voucher" was not changed when the section was amended. The only 
change made therein was as to the date when the affidavit should be made, and 
the school year to which it should relate. 

The choice is between two obvious alternatives in the interpretation of this 
section, viz. : 

I. The state auditor is to draw his deficiency "voucher" for the amount shown 
to be necessary, in anticipation, by the facts set forth in the certificate made to 
him by the county auditor. That is to say, he is to pay the state aid money to 
the school district immediately. 

2. The auditor of state is not to act upon the application made to him until 
the year is completed and the precise amount of the deficiency is ascertained. 

In my opinion the second of these two possible constructions must be rejected. 
To hold otherwise would necessarily read into the statute something which is not 
there. That is to say, if the auditor of state is required to wait until the end of 
the school year and to verify the amount of the deficiency before issuing his 
"voucher," then, it would be necessary for him to receive other reports from the 
county auditor, or from the school districts, or to make inspection in order to 
verify the amounts of deficiency existing at the end of the school year in the 
tuition funds of the various weak school districts. There is no machinery provided 
for this. Obviously, the auditor of state can act only upon the information 
furnished him by the county auditor. If that information relates, as it must relate 
under the amended section, to anticipate needs of the tuition fund, then, the 
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voucher must cover these anticipated needs and not the actual needs subsequently 
appearing. 

Looking at the amended section from the viewpoint of the evil probably in
tended to be remedied thereby, the choice of the first of the two suggested con
structions becomes imperative. The obvious inconvenience to a board of educatioP 
and its teachers in requiring the board to wait until the end of the school year to 
get its state aid money need not be more than suggested. It seems clear to me 
that it was the intention of the general assembly to obviate this inconvenience and 
to provide the means whereby the weak school districts might have the state aid 
money in their treasuries at the time at which it is needed. 

Other considerations might be brought to the support of my conclusion; but 
space forbids an exhaustive discussion of the subject. I am of the opinion, in 
answer to your second question, that the voucher of the auditor of state, under 
amended section 7596, must be issued upon the facts and information disclosed 
by the county auditor's certificate to him, for the amount of an anticipated de
ficiency in the tuition fund of a school district for the current year; and must he 
issued as soon as the auditor of state has satisfied himself as to the amount of suer 
anticipated deficiency. 
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Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General 

DEPUTY STATE SUPERVISOR OF ELECTIONS MAY RECEIVE COM
PENSATION FOR ONLY SUCH PRECINCTS AS HOLD PRIMARIES. 

Under the provisions of section 4990, General Code, members of the boards of 
deputy state supervisors of elections may receive compensation only for the pre
cincts that hold primaries and not for all precincts. 

CoLUMBUS, OHio, September 15, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of July 30, 1913, you inquire: 

"It develops that in many counties of the state primaries will be 
held this year only in part of the precincts of the county. Under section 
4990, are the members of the boards of deputy state supervisors entitled 
to receive the compensation per precinct therein provided, on the basis of 
the number of precincts in which primaries are actually held?" 

This matter was U!lder consideration by the Hon. Edward C. Turner, pros· 
ecuting attorney of Franklin county, and the conclusion at which he arrived, 
as well as his reasoning, so thoroughly meets my views that I am hereby adopting 
it. It reads as follows : 

"It seems clear to me that the basis of compensation under this 
statute is the amount of services performed. The intention of the legis
lature is to pay according to the amount of work. If this were work in a 
factory it would be called piece work system. If election work is required 
in a hundred precincts each deputy would be entitled to receive $200.00, 
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while if the work were confirmed to fifty precincts the compensation would 
be but a hundred dollars. 

"If the legislature abolishes part of the work, I fail to see on what 
ground it can be maintained that election officers can still demand pay 
for work not performed. 

"If the election authorities were paid so much a year based upon the 
number of precincts in their respective counties for all work done, then 
it would be clear that their salary would not be reduced by implication 
upon reducing the amount of their work. But where they are paid upon 
the basis of piece work they cannot claim compensation for anything 
except the work they actually perform. The statute does not authorize a 
contract to maintain a given number of precincts in any county * * * 
they may be increased or diminished at the will of the legislature. 

"The statute does not say simply that each deputy shall receive two 
dollars each for each election precinct in his respective county, but that he 
shall receive such compensation for services in conducting primary electious. 
If by a subsequent law services in all or any portion of the precincts are 
dispensed with, the total compensation which is based upon the amount of 
work done is automatically reduced pro rata. The officer would still be 
entitled to claim compensation at the same rate but only for the pre
cincts in which primary elections were held." 

Yours very truly, 
TIMOTHY s. HOGAN. 

Attorney General. 
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UNDER INITIATIVE AND REFERENDUM, ORDINANCES GO INTO EF
FECT SIXTY DAYS FRO.M THE TIME OF APPROVAL BY MAYOR 
OR THE PASSAGE OF SUCH LAW OVER MAYOR'S VETO-A FIND
ING MAY BE MADE FOR SALARY DRAWN, AGAINST A PERSO~ 
WHO ASSUMES HIS DUTIES IN A NEWLY CREATED POSITION 
BEFORE SIXTY DAYS HAVE EXPIRED BEFORE THE PASSAGE OF 
THE ORDINANCE-WHERE A SALARY ORDINANCE PROVIDES SO 
MUCH PER WEEK, A PERSON SHOULD WORK THE NUMBER OF 
DAYS CONTEMPLATED BY THE ORDINANCE. 

Under the provisions of the initiative and refere11dum law, sections 4227-1 to 
4227-6, General Code, as they existed before amendment, in computing the sixty 
days uuder said law, count should be made from the time an ordinance is ap
proved by the mayor, or from the time of the passing of such ordinance over the 
mayor's veto. 

iVhen a new positiou is created in a city goverument, by ordinance of council 
aud the salary is fixed, in said ordinauce, aud the officer assumes his duties im
mediately upou the passing of the ordiuance aud received compeusatiou at the rate 
fixed by ordinauce, a fiudiug may be made against him for the first sixty da}•s' 
salary, as the ordinance does not go into effect until sixty da)'S after its passage. 

iVheu a salary ordinauce provides compensation at a stated salary per week, the 
person should worl~ the uumber of days coutemplated by the ordiuance, and a re
duction in the salary should be made for auy days missed that he is supposed to 
work. 

CoLUMBUS, OHio, September 15, 1913. 

Bureau of lnspectio11 aud Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of June 5, 1913, you submitted to this department 
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three questions on the I. and R. act (sections 4227-1 to 4227-6, General Code as 
they existed prior to amendment 103 Ohio Laws 211) upon which you requested 
my written opinion. I will take the questions up in the order stated by you: 

First. Your first question is as follows: 

"In computing the sixty days under said law, should count be made 
from the date of passage by council, from date of approval by the mayor, 
or from date of passage over the mayor's veto in case an ordinance be 
vetoed and the council passes the legislation over the mayor's veto?" 

Since ordinances passed by a village council are not subject to any power 
of the mayor I assume that you ask your question in reference to ordinances 
passed by a city council. 

Section 4224, General Code, reads as follows: 

"The action of council shall be by ordinance or resolution, and on the 
passage of each ordinance or resolution the vote shall be taken by "yeas" 
and "nays" and entered upon the journal, but this shall not apply to the 
ordering of an election, or direction by council to any board or officer to 
furnish council with information as to the affairs of any department or 
office. No by-law, ordinance or resolution of a general or permanent 
nature, or granting a franchise, or creating a right, or involving the ex
penditure of money, or the levying of a tax, or for the purchase, lease, 
sale or transfer of property, shall be passed unless it has been fully and 
distinctly read on three different days, and with respect to any such by
laws, ordinance or resolution, there shall be no authority to dispense with 
this rule, except by a three-fourths vote of all members elected thereto, 
taken by yeas and nays, on each by-law, resolution or ordinance, and 
entered on the journal. No ordinance shall be passed by council without the 
concurrence of a majority of all members elected thereto." 

Section 4234, General Code reads as follows: 

"Every ordinance or resolution of council shall, before it goes into 
effect, be presented to the mayor for approval. The mayor, if he ap
proves it, shall sign and return It forthwith to council. If he does not 
approve it, he shall within ten days after its passage or adoption return it 
with his objections to council, or if council is not in session, to the next 
regular meeting thereof, which objections council shall cause to be entered 
upon its journal. The mayor may approve or disapprove the whole or any 
item of an ordinance appropriating money. If he does not return such 
ordinance or resolution within the time limited in this same manner as if 
he had signed it, unless council by adjournment prevents its return. When 
the mayor disapproves an ordinance or resolution, or any part thereof, and 
returns it to the council with his objections, council may, after ten days, 
reconsider it, and if such ordinance, resolution or item, upon such re
consideration is approved by the votes of two-thirds of all the members 
elected to council, it shall then taken effect as if signed by the mayor. 
The provisions of this section shall apply only in cities." 

The second paragraph of section 4227~2, General Code, provides in part as 
follows: 



ANNUAL REPORT OF THE ATTORNEY GENERAL. 

"No resolution, ordinance or measure of any municipal corporation, 
creating a right, involving the expenditure of money, granting a franchise, 
conferring, extending or renewing a right to the use of· the streets, or 
regulating the use of the streets for water, gas, electricity, telephone, 
telegraph, power or street railways, or other public or quasi-public utility 
shall become effective in less than sixty days after its passage." 
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Section 4224, General Code, specifies how ordinances shall be passed by council, 
but section 4234, General Code provides for the veto power of mayors in cities. It 
would, therefore, appear that the mayor of a city is as stated in McQuillan on 
municipal ordinances, section 149, "a constituent part of the legislative power" and 
that "his concurrence is essential to complete any given legislative act. This is as 
necessary to its validity as its passage by the council or governing body, unless 
it should be passed over his veto in accordance with the law governing the cor
poration." 

The question which arises, of course is as to the meaning of the word "passage" 
as used in the second paragraph of section 4227-2, General Code; that it to say, 
as to whether such word "passage" as so used refers to the passing of ordinances 
by the council solely or whether it refers to the completed act necessary to give 
such ordinances validity. 

Section 4227-3, General Code, provides that certain ordinances "may go into 
effect immediately." It would hardly be contended as far as cities were concerned 
that such a provision as is found in section 4227-3, General Code, intended to 
operate so as t~ not require presentation of such ordinance to the mayor under 
the provision of section 4234, General Code, yet if it were solely the action of 
council to which this matter referred such would be the case. 

Since in cities the mayor is a part of the legislative power I am of the 
opinion that the word "passage" as used in the second paragrap.h of section 4227,2, 
General Code, refers to the completed legislative act which would include, of course, 
the provision of section 4234, General Code, and that, therefore, in computing the 
sixty days count should be made of the time such ordinance becomes a complete 
legislative act which would be after the action provided for in section 4234, General 
Code. That is to say, answering your question as stated count should not be made 
from the time of the passage of the ordinance by council but from the time of the 
approval by the mayor, or from the time of the passage of such ordinance over 
the mayor's veto in case an ordinance be vetoed, and council passes the legislation 
over the mayor's veto. 

Second. Your next inquiry is as follows: 

"If a new position in the city government is created by ordinance of 
council and compensation fixed in said ordinance, and the incumbent im
mediately enters upon his duties and receives compensation at the rate fixed 
in the ordinance, could a finding for recovery be made against said in
cumbent and his bondsmen?" 

It has been held by this department and also by various courts of common 
pleas of this state that an ordinance creating a new position and fixing the com
pensation is an ordinance which involves the expenditure of money, and such 
being the case it must, of course, under the provisions of section 4227-2, 
General Code, remain inoperative until sixty days after its passage. Consequently, 
there was no authority for any person who was appointed to such a position to 
enter upon the duties thereof and receive the compensation therefor until the ordi
nance became operative. As I view it, any duties that were performed by one who 
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was to take the position at the time the ordinance went into effect but does so 
prior to the going into effect of such an ordinance would be considered as gratu
itous upon his part and for which he would· not be entitled to compensation. He 
is presumed to be familiar with the law and it is his duty to see to it that there 
is a valid ordinance which would entitle him to his money. Consequently, he 
having assumed his position before the ordinance goes into effect would not be 
entitled to the compensation which was provided by such ordinance until such 
ordinance would become operative, and any money received by him before the 
ordinance becomes operative was so received without authority. Consequently a 
recovery may be had against him for the money so received. But I do not think 
that the bondsmen of such a person could be held for the money so received for 
the reason that he not being at the time of the· receipt of such money legally 
within the employe of the city government his bondsmen would not be bound. 

The position in which the person finds himself in this instance it seems to me 
is clearly distinguishable from the case of State vs. Fronizer 77 0. S. 7, for in 
that case it appears that the bridge company therein had erected a bridge in San
dusky county and had received the money called for by the contract. It was 
objected, however, that because of the lack, through inadvertence, of the county 
auditor's certificate as required by section 2834b, Revised Statutes, the bridge com
pany was not entitled to the money so received and that suit would be brought to 
recover it back. The court refused to allow such a recovery on the ground as 
stated in the opinion that "a county should not be permitted to retain both the 
consideration and the bridge," and left the parties where it found .them. 

In the Fronizer case, however, the county commissioners, had full authority 
to enter into the contract and it was only through inadvertence in not obtaining 
the auditor's certificate that the recovery was sought. In the facts stated by your 
request for opinion it would appear that there was not authority originally for the 
appointment of the incumbent to the new position fixed by council immediately. 
By reason of section 4227-2, General Code, there was no authority in anyone to ap
point to the position at that time, and consequently, any act done by the incumbent 
so appointed prior to the ordinance going into effect was gratuitous and in 
contemplation of law of no value to the city until the ordinance went into 
effect. Furthermore, in the Fronizer case the money that was paid out of 
the county treasury to the bridge company in payment of the bridge in ques
tion was so paid by allowance of the county commissioners who are given 
authority to pass upon and allow claims against the county. It does not appear 
from your inquiry how the money was paid out which was received by the person 
in question, but I assume that it was not paid out through any action of the city 
council which could, if anybody, authorize the payment of such a claim. 

Third. Your third inquiry is as follows: 

"If the salary ordinance provides compensation at a stated price per 
week, what deduction should be made if the employe only works five 
days?" 

This is a matter which depends entirely upon the facts in each instance. When 
council provides in an ordinance compensation at a stated price per week it must 
have understood that the price so fixed is in reference to the amount of labor 
which is usually required for such a position. If it can be considered that it was 
intended that the employe should work six days out of each week and he onlv 
works five a proportionate reduction should be made, but if the ordinance co;
templates that he should work only five days in the week no reduction should be 
made. 
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Your question, therefore, is as to how many days in each week it is contem
plated that the employes should work and I have not facts before me sufficient to 
determine the particular question. 

501. 

Very truly yours, 
TIMOTHY s. HOGAN, 

A ttomey General. 

COU-:\'TY CO~E\IISSIONER ACTING IN DITCH MATTERS IS TO RE
CEIVE CO:\IPENSA TIO}J AT THE RATE OF $3.00 PER DAY UNTIL 
THE SU:\l OF $300.00 IS EXPENDED; $300.00 BEI}JG THE SALARY AL
LOWED BY LAW. 

~VIzere a county commissioner, after having rendered services to the county 
-in ditch matters for uearly oue hundred days, died, and a successor was appointed, 
of the $300.00 per year allowed for such services, the first commissioner or the one 
who died would be allowed compensation at the rate of $3.00 per day for the 
1111111ber of days' service performed, and his successor would be allowed compensa
tion at the rate of $3.00 per da3' until the remainder of tlze $300.00 allowed by law 
had been expeuded. . 

CoLUMBUS, OHio September 23, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, 0/zio. 

GENTLEMEN :-Under favor of September 13, 1913, you request my opinion as 
follows: 

"After a county commissioner had rendered services to the county in 
ditch matters for nearly one hundred days in the official year, but had 
drawn no compensation therefor under section 3001, he died and his suc
cessor, up to the 1st of September, was required to render services in ditch 
matters for more than enough days to amount to one hundred days for 
the year. The total compensation for ditch services in any one year seems 
to be limited by said section to $300.00 and services have been rendered 
in this case amounting to more than that sum. How should the compensa
tion be drawn? Can the appointee legally receive pay at the rate of 
$3.00 per day for the full number of days' services rendered by him in 
ditch matters?" 

The question is a novel one and though I have made a careful investigation, 
I have been unable to uncover any authorities in point. 

In the case of William Lawrence, Ex-parte, I Ohio St., 431, it was held: 

"\Vhere the duties of an office are specified and limited in their 
character, and not continuous during the year, an annual salary prescribed 
by law, as the compensation, will be payable and apportioned with reference 
to the duties performed, and not to the lapse of time." 

The second paragraph of the syllabus of the case of Trumbell vs. Campbell, 8 
111. reports, page 502, is as follows: 

"The legislature made an appropriation for certain services to be 
rendered by the secretary of state. Having performed, as he alleged, 
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two-thirds of the services, he claimed and received, on retiring from office, 
two-thirds of the amount of the appropriation. His successor completed 
the services, claiming that his predecessor had performed but one-third 
of the service, and brought an action for money had and received against 
him to rec.over back the alleged excess: Held, that the successor had no 
right of action against his predecessor to recover the money; that if too 
much had been received, the state might recover back the excess; and if 
the former had not received his due proportion, that he had a valid claim 
against the state therefor." 

These authorities establish that an apportionment between predecessor and 
successor in office will be declared where the salary is fixed for a definite time for 
services or for a definite amount of work. 

The case of Iowa vs. Dyer, 106 Iowa reports, page 640, bears in more definite 
relation your inquiry. The opinion in this case, is as follows: 

"The very point in controversy ·is whether an officer who is paid, in fees 
collected, a salary not exceeding a fixed sum, and whose entire time belongs to 
the state, in event there is work to do. shall receive a month's salary for a half 
month's service. The number of deputy oil inspectors must be approved by the 
board of health, and their compensation is fixed for each calendar month. The 
deputy is allowed certain expenses, and must report under oath to the 
state inspector 'at the bcginHing of each month for the calendar month 
preceding.' Acts twenty-fourth general assembly, chapter 52. Section 3 
of that chapter is in part as follows: 'Each deputy inspector shall collect 
all fees and commissions, now or hereafter provided by law for inspecting 
products of petroleum, earned by him, and each deputy inspector may retain 
for his services actually rendered, all fees and commissions earned by him 
until the same amount to fifty dollars per month; also twenty-five per cent. 
therafter: provided, that no deputy inspector shall be allowed to receive as 
salary, fees or commissions exceeding one lwndred dollars. per month. 
It is plain that the legislature intended the maximum salary for a fuU 
month's labor. But Morris was prevented by death from working longer 
than one-half month. He was entitled, then, at the most, to no more than 
one-half a month's salary. The same rule applies to defendant. The in
tention was that all fees received during the month in excess of the max
imum salary fixed should go to the state. And the fact that the fee col

. Iected during the half month would warrant the full salary would not re-
lieve the officers from giving the entire month to the inspection of oils. 
If two performing services during part of the same month may each re
ceive the entire salary for that month, then any number may· accomplish 
the same encl. The number of these officers is limited, and one simply 
succeeds his predecessor in the work. Men change, but the office con
tinues. And to this office is attached a defined compensation for a calendar 
month. Each was only entitled to the pro rata share of the maximum 
salary. See State vs. Frizzell, 31 Minn. 460 ( 18 N. W. Rep. 316), and 
Ex-parte Lawrence, 1 Ohio St. 431. We do not find it necessary to de
termine whether, after payment under protest, the defendant could insist 
upon his right to retain this money.-Affirmed." 

In this case, the predecessor died in the middle of the month, after having made 
sufficient collections to entitle him to the maximum salary for his month's services, 
under the statutes, and the successor who assumed office upon the death of the pre .. 
decessor made sufficient collections bet~veen that time and the end of the month to 
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entitle him also to the maximum monthly salary. I am of the opinion, however, that 
this case is clearly distinguished from the question presented in your letter. 

Section 3001, General Code, upon which your inquiry based, is as follows: 

"The annual compensation of each county commissioner shall be de
termined as follows: 

"In each county in which on the twentieth day of December, 1911, the 
aggregate of the tax duplicate for real estate and personal property is 
five million dollars or less, such compensation shall be nine, hundred dollars, 
and in addition thereto, in each county in which such aggregate is more 
than five million dollars, three dollars on each full one hundred thousand 
dollars of the amount of such duplicate in excess of five million dollars. 
That the compensation of each county commissioner for the year 1912, 
and each year thereafter, shall not in the aggregate exceed 115 per cent. 
of the compensation paid to each county commissioner for the year 1911. 
In couuties where ditch work is carried 011 by the commissioners, in ad
dition to the salary herein provided, each commissioner shall receive three 
dollars for each day of time he is actually employed in ditch work; the total 
amott11t so received for such ditch work not to exceed three hwzdred dol
lars in any 011e :)'car. Such compensation shall be in full payment of all 
services rendered as such commissioner and shall not in any case exceed 
four thousand dollars per annum. Such compensation shall be in equal 
monthly installments from the county treasury upon the warrant of the 
county auditor." 

In this statute the limitation expressly extends not to the amount which shall 
be received by any special officer, but to the amount which may be expended ill 
one year. 

ln the Iowa case the limitation was upon the amount which was re~eived by a 
deputy inspector. The principal distinction, however, lies in the fact that in th" 
Iowa case, the maximum salary fixed by the statute was intendell by the legislature 
as the court construed the statue, to fix a monthly salary, as is evident from the 
italicized portion of the opinion, above quoted. And the opinion of Judge Ladd 
hinges upon the fact that the maximum salary permitted was intended by the 
legislature to cover services for the period of an entire month. Such is not the 
case with the provisions of section 3001, General Code. The services required are 
indefinite as welJ as the amount which may be earned within any year by a county 
commissioner performing the same. The only definite thing about this provision is 
the limitation of expenditures to $300.00, within any year and the provision of 
$3.00 payment for each day's work performed. 

The compensation takes the form of a per diem payment. Per diem is defined 
in the Century dictionary, as folJows: 

"By the clay; by each day; daily; used of the fees of office when com
puting by the number of days at service." 

The term per diem is but the Latin translation for each day, and this definition 
may be applied to the case at hand. The only distinction is presented by the fact 
that in the Iowa case, the salary was paid in Jump sum after the period of per
formance which it was intended to cover. In the case here presented, however, the 
money is to be paid as earned. 

Inasmuch, therefore, as the compensation of the county commissioner is fixed 
at a oer diem. and as unrlf'r the plan presented by the statutes, the same may be 
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allowed as earned, recovery could not in any event be justified against an official 
after he had received the same for actual services performed. The plan presented 
by the statutes, therefore, though not followed in the present instance, since the 
commissioner has not yet received his pay, indicates a legislative intent which 
militates against any apportionment of fees, for the reason that there would be no 
legal. ground for recovery from any official who had received his per diem under the 
statute as earned. 

The language of the statute limiting the amount of the expenditures for any 
year is clear and the successor accepted the office with knowledge of the limitations. 
I am, therefore, of the opinion that the predecessor is entitled to full compensation 
for each day's service performed in ditch work, as provided by this act, and that 
only the difference between that amount and $300.00 for the year in question, is 
available to the successor in office. 

502. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SURPLUS REVENUES DERIVED FROM A MUNICIPAL ELECTRIC LIGHT 
PLANT OR GAS WORKS SHOULD BE TRANSFERRED TO THE 
SINKING FUND OF THE CITY. 

Surplus revenues derived from the operation of a mu1iipical electri.: light plant 
and gas works of Hamilton, Ohio, should be transferred over to the sinkiug fund. 
The fzwds may then be used for the retirement of any indebtedness of auy public 
utility, or for the retiremeJ!t of the general indebtedness of the municipal corpora
tion. 

CoLUMBus, OHIO, September 23, 1913. 

Bureau of lilSPection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of June 27th, re
questing my opinion upon the following question: 

"The city of Hamilton, Ohio, owns and operates a municipal electric 
light plant and a municipal gas works. May the surplus revenues resulting 
from the operation of the electric light plant be used by the sinking fund 
trustees, to meet the bonded indebtedness, and interest obligations thereon, 
created by the construction of the municipal gas works?" 

The right of the city of Hamilton, as a municipal corporation, directly to reap 
a surplus profit from the operation of its electric light works, meaning thereby the col-· 
lection of service charges in excess of an amount necessary to pay all expenses of 
the operation of the plant, and to retire any outstanding indebtedness of the city 
created by its construction, is of itself a very interesting legal problem. Your 
question does not, however, necessarily involve the answer to this question. The 
city is actually deriving surplus profits from the operation of its electric light plant, 
and so long as no user of its service is complaining, on account of being called 
upon to submit to this form of taxation, the activities of your department are not 
invoked. 

The General Code will be searched in vain for any specific authority to appro
priate surplus revenue arising from the operation of any public utility, other than 
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the waterworks, to the payment of any of the city's bonded indebtedness, even that 
incurred in the construction or extension of the utility itself. As to the water~ 
works there is a special provision found in section 3959, General Code. As to all 
other utilities, however, the statutes are silent. 

There is no principle of law requiring the reading into the statutes of any 
provision for the automatic transfer of surplus profits from the operation of a 
utility to the sinking fund, for the retirement of outstanding bonds or other in
debtedness created in the comtruction of that utility. 

On the contrary, the silence of the statutes in this particular gives rise to an 
entirely different inference, namely: that in the contemplation of the legislature it 
is the policy of the state that the taxpayers shall bear the entire cost of the con
struction of a municipally owned public utility, including the interest which the 
municipality has to pay in order to secure the necessary funds for its construction. 

This inference arises, not alone from the mere silence of the statute upon the 
subject, but from the peculiar provisions respecting the maintenance of a sinking 
fund. I do not quote these statutes. Suffice it to state that their purport is that 
all bonded indebtedness of a municipal corporation shall be retired and the in
terest thereon paid through the agency of the sinking fund, administered by the 
board of trustees of the sinking fund. These trustees, for this purpose, are to 
command certain specific sources of revenue, which are defined in section 4512, 
General Code, as follows: 

"Upon demand of the board, the city auditor or village clerk shall report 
to it balances belonging to the city or village, to the credit of the sinking 
fund, interest accounts, or for any bonds issued for or by the corpora
tion, and all officers or persons having them shall immediately pay them 
over to the trustees of the sinking fund, who shall deposit them in such 
place or places as the majority of such board shall select." 

This statute of itself does not define in turn the sources of the "sinking fund 
and interest accounts," of which it speaks. These must be sought for elsewhere 
in the statutes. In the case of waterworks bonds, as I have already pointed out, one 
source of the funds which the city auditor is to turn over to the sinking fund 
trustees is the surplus profits from the operation of the plant. The only other 
sources enumerated in the statutes are those of tax levies for the specific purpose 
and special assessments. In other words, the statutes on their face-and they are 
unambiguous-authorize the city auditor to turn over to the sinking fund trustees 
the proceeds of any and all levies for sinking fund and interest purposes, the pro
ceeds of any and all assessments when there are bonds issued in anticipation of 
special assessments, and the surplus revenues produced by the operation of a 
municipal waterworks, and these moneys only. 

The legislation of the state is found to be consistent, in that in the Longworth 
act, so-called, and in particular in section 39449 thereof, there are exempted from 
certain of the limitations imposed by law upon the bonded indebtedness of a 
municipal corporation "bonds issued for the purpose of purchasing, constructing, 
improving and extending w;:~tcrworks, when the income from such waterworks is 
sufficient to cover the cost of all operating expenses, interest charges, and to pass 
a sufficient amount to a sinking fund to retire such bonds when they gecome due." 
This statute-the last enacted, in point of time-confirms the supposition that the 
legislature has intended that the waterworks bonds shall be primarily the obligation 
of the plant, and that all other public utility bonds of a municipal corporation shall 
be the general obligation of the corporation as such. 

In strict law, therefore, it would have to be hela, in the case submitted by you, 
that not only could not the city of Hamilton directly use the surplus revenue resulting 

12-A. G. 
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from the operation of its electric light plant in the retirement of the bonded in
debtedness created by the construction of the municipal gas works, but could not 
even use any surplus revenues produced by the operation of the gas works itself 
for that purpose. 

Reduced to the final analysis, the question is one of funds. A fund is the 
proceeds of a tax levy for a specific purpose, or the income from any special source 
of revenues. The contents, so to speak, of the sinking fund, out of which all bonds 
must be retired, are specifically defined by statute; therefore, no other moneys than 
those included within the definition belong in that fund. 

Now, an appropriation and an expenditure from a fund can only be made out of 
the moneys to the credit of that fund. Conversely, moneys in one fund cannot be 
directly used for the purposes of another fund. 

Considerations of equity and sound business management, however, induce 
search for some method of lawfully circumventing the strict rule just laid down. 
The general assembly has not been unmindful of the occasional propriety of using the 
proceeds of one fund for a purpose within the purview of another fund, and to that 
end has provided for methods of transferring moneys from one fund to another. 
One of these methods is that found in section 3799, General Code; but this method 
is only available to transfer "among funds raised by taxation." In the instance 
stated by you the sinking fund might be regarded as one raised by taxation, but 
the moneys produced by the operation of the electric light plant do not constitute 
such a fund; therefore, in my opinion, this method of transfer is not available, to 
accomplish the end sought. 

In my judgment the only law.ful method of making the surplus profits referred 
to in your available for sinking fund purposes, in the retirement of the de_bt in 
question, is to the common pleas court under favor of sections 2296, et seq., General 
Code, with which you are familiar. Such application, however could only be made 
periodically, as to the moneys then actually in the fund produced by the surplus 
revenues, and the process would have to be repeated from time to time. 

In my judgment, not only is this the only method whereby the revenues in 
question may be transferred to the sinking fund, but when so transferred the moneys 
thus derived may be used for any purpose of the sinking fund, if the court so 
orders. That is to say, not only may the surplus revenues of a municipal public 
utility, when so transferred to the sinking fund, be used for the purpose of retiring 
bonds issued on account of the construction of that particular utility, but the same 
may also be used for the retirement of indebtedness incurred on account of any 
other public utility, or even for the retirement of the general indebtedness of the 
municipal corporation as such. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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505. 

COXTRACTS FOR LIGHTIXG STREETS AXD FURNISHING WATER TO 
~Il:XICIPAL CORPORATIOX ARE EXE:\IPT FR0:\1 THE REQUIRE
~IEXT OF CERTIFICATES THAT :\IONEY IS IN THE TREASURY, 
AXD SUCH COXT-RACTS ~IA Y BE EX FORCED BY PROCEEDING IN 
COURT IF THEY ARE XOT CO~lPLIED WITH. 

Contracts for lighting streets and for furnishing water to corporation for fire 
protection are exempt from the requirement of certificates that the money is i1t the 
treasury, and may be enforced by proceedings in court if they are not paid. Unless 
contracts come within the exception provided in section 3809, General Code, there 
is no authority in the court to render judgment against a mtmicipal corporation ttPon 
contracts entered i11 violation of section 3906, General Code. 

CoLUMBUS, OHio, September 13, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of April 7, 1913, you inquire: 

Is it a legal use of moneys collected under levy for sinking fund 
purposes of a city to be used in payment of final judgment taken in the 
common pleas court for amounts due and unpaid on contracts for lighting 
the streets of the city or in payment of like judgments taken in said court 
on contract for furnishing water supply for fire protection? 

"The question is, may the proceeds of a levy for general sinking fund 
purposes be legally used for current expenses of operation and mainte
nance of the city government in case final judgment is taken in court?" 

Final judgments against a municipal corporation are paid from the sinking fund 
by virtue of the provisions of sections 4506, 4513 and 4517, General Code. 

Section 4506, General Code, provides : 

"~lunicipal corporations having outstanding bonds or funded debts shall, 
through their councils, and in addition to all other taxes authorized by 
law, levy and collect annually a tax upon all the real and personal property 
in the corporation sufficient to pay the interest and provide a sinking fund 
for the extinguishment of all bonds and funded debts and for the payment 
of all judgments final c:rcept in condemnation of property cases, and the 
taxes so raised shall be used for no other purpose whatever." 

Section 4513, General Code, provides: 

"On or before the first ~Ionday in ~lay of each year, the trustees of 
the sinking fund shall certify to council the rate of tax necessary to pro
vide a sinking fund for the future payment of bonds issued by the cor
poration for the payment of final judgme11ts, except in condemnation of 
property cases, for the payment of interest on bonded indebtedness, and the 
rents due on perpetual leaseholds of the corporation not payable from a 
~pccial fund, and the expense incident to the management of the sinking 
fund. The council shall place the several amounts so certified in the tax 
ordinance before and in preference to any other item and for the full 
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amount certified. Such taxes shall be in addition to all other taxes author
ized by law." 

Section 4517, General Code, provides: 

"The trustees of the siukiug fund shall have charge of and provide for 
the payment of all bonds issued by the corporation, the interest maturing 
thereon and the pa:-mzent of all judgments final against the corporation, 
except in condemnation of property cases. They shall receive from the 
auditor of the city or clerk of the village all taxes, assessments and moneys 
collected for such purposes and invest and disburse them in the manner 
provided by law. For the satisfaction of any obligation under their 
supervision, the trustees of the sinking fund may sell or use any of the 
securities or money in their possession. 

By virtue of these sections the trustees of the sinking fund are authorized to 
pay front the sinking fund "all judgments final against the corporation, except in 
condemnation of property cases." It would appear, therefore, that if the judgments 
in question are final they may be legally paid from the sinking fund. 

The purpose of a sinking fund is to provide means for payment of the in
debtedness and interest thereon as it matures and not to pay current expenses. 

The statutes provide a method for the issue of deficiency bonds. Section 
3931, General Code, provides: 

"Council may issue deficiency bonds in such amount and denomina
tions, for such periods of time, not to exceed fifty years and such rate of 
interest not to exceed six per cent. as it deems best when in the opinion of 
council it is necessary to supply a deficiency in the revenues of the corpora
tion. The total amount of deficiency bonds issued by a corporation, out
standing at any time, shall not exceed one per cent. of the total value of 
all property in the corporation as listed and assessed for taxation. The 
issuance of such bonds shall be approved by the votes of two-thirds of all 
the members elected to council, and approved by the votes of two-thirds 
of all the electors of the corporation voting upon such question at a regular 
or special election to be provided for by council." 

This section should be followed when the revenues are not sufficient to meet 
current expenses. 

It is apparent from the nature of your inquiry that the money to pay the con
sideration of these contracts was not in the treasury at the time the obligaion was 
entered into, or it has been otherwise expended. The statutes which require a 
certificate of the auditor or clerk that the money is in the treasury and not other
wise appropriated before a contract may be entered into for the expenditure of 
money should be considered in this connection. 

Section 3806, General Code, provides : 

"No contract, agreement or other obligation involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order 
for the expenditue of money, be passed by the council or by any board or 
officer of a municipal corporation, unless the auditor or clerk thereof, first 
certifies to council or to the proper board, as the case may be, that the 
money required for such contract, agreement or other obligation, or to 
pay such appropriation or expenditure, is in the treasury to the credit of 
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the fund from which it is to be drawn and not appropriated for any other 
purpose, which certificate shall be filed and immediately recorded. The 
sum so certified shall not thereafter be considered unappropriated until the 
corporation is discharged from the contract, agreement, or obligation, or 
so ·long as the ordinance, resolution or order is in force." 

Section 3807, General Code, provides: 

"All contracts, agreements or other obligations, and all ordinances, 
resolutions and orders entered into or passed, contrary to the provisions 
of the preceding section shall be void, and no person whatever shall have 
any claim or demand against the corporation thereunder, nor shall the 
council, or a board, officer or commissioner of any municipal corporation, 
waive or qualify the limits fixed by such ordinance, resolution or order, or 
fasten upon the corporation any liability whatever for any excess of such 
limits, or release any party from an exact compliance with his contract under 
such ordinance, resolution or order." 

357 

Section 3806, General Code, prohibits the creation of an obligation for the ex
penditure of money without first securing a certificate of the auditor or clerk that 
the money is in the treasury and section 3807, General Code, makes a contract 
entered into in violation of the provisions of section 3806, General Code, void. 

Section 3809, General Code, exempts certain contracts from the requirement of 
such certificate. Said section reads: 

"The council of a city may authorize, and the council of a village may 
make, a contract with any person, firm or company for lighting the streets, 
alleys, lands, lanes, squares and public places in the municipal corpora
tion, or for funzishillg water to such corporation, or for the collection and 
disposal of garbage in such corporation, or for the leasing of the electric 
light plant and equipment, or the waterworks plant, or both, of any person, 
firm or company therein situated, for a period not exceeding ten years, 
a11d the requireme11l of a certificate that the 11ecessary money is in the 
treasury shall 110t apply to such contract, and such requirement shall not ap
ply to street improvement contracts extending for one year or more, nor to 
contracts made by the board of health, nor to contracts made by a village 
for the employment of legal counsel." 

Contracts "for lighting the streets" of a municipal corporation and "for furnish
ing water to such corporation" may be entered into without such certificate. There 
are other exceptions. 

It appears, therefore, that valid contracts may be entered into when the money 
to pay the obligation thereof is not ii1 the treasury. If the municipality fails to pay 
such obligation when due, judgment may be had against it and such judgment, when 
final, could be paid from the sinking fund. 

Your specific inquiry is as to contracts for lighting the streets and for 
furnishing water to the corporation. Such contracts are exempt from the re
quirement of a certificate that the money is in the treasury, and they may be en
forced, if not paid, by proceedings in .court. 

You also make a general inquiry as to the legality of payment of current ex
penses for operation and maintenance from the sinking fund where final judgment 
is secured. L" nle's the contracts come within the exceptions provided in section 
3809, General Code, there would be no authority in a court to render judgment 
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against a municipal corporation upon contracts entered into in violation of section 
3806, General Code. It is to be presumed that the courts will render judgments 
only upon valid claims. Cases may arise in which judgments may be rendered upon 
an invalid claim, by reason of default in making defense by the officers of the 
corporation. Until such a question is presented it need not be further considered. 

525. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

LEGAL ADVERTISING TO BE SET UP IN COMPACT FORM-EXPENSES 
OF ADVERTISWG TO BE PAID OUT OF THE GENERAL FUND OF 
CITY. 

Legal advertising shall be done according to section 6254, General Code, which 
provides that advertising shall be set up in compact form. Display ads. not com
plying with this section are unlawful. 

The rates for advertising as provided in section 6251, General Code, are the 
maximum rates, and worll may be contracted for at a. lower rate. 

The expenses for advertising the sale of bonds should be met from the appro
priation for legal advertising for the city generally, which should be paid from the 
general fund. 

In case of the sale of special assessment bonds, the expenses of advertising may 
be met out of the proceeds of the sale. · 

CoLUMBUS, OHIO, September 24, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of August 20th re
questing my opinion upon the following questions: 

"1. l\hy city officials insert display ads. in a local paper, advertising the 
sale of municipal bonds at popular sale, said bonds to be sold at par and 
accrued interest? 

"2. If such display ads. are legal, are the newspapers required to 
carry same at the regular legal rates provided by section 6251, G. C.? 

"3. :\lay the expense of such display ads. be paid from the general 
funds of the city raised by taxation or must such expense be paid from the 
proceeds arising from the sale of the bonds? 

"4. l\Iay the proceeds arising from the sale of municipal bonds be de
pleted by charging the cost of advert.ising and other preliminary expenses 
to the issue, or is the administrative officer to be given the full par value 
authorized by the ordinance of council for the particular improvement with
out any depletion whatsoever?" 

That the sale of municipal bonds by popular subscription must be advertised in 
the same manner that the sale of municipal bonds in the regular way is required 
by law to be advertised is explicitly provided.by section 3926, General Code. 

Section 3924, General Code, then governs such advertisement and its provision 
is as follows: 
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"After thirty days' notice in at least two newspapers of general cir
culation in the county * * * additional notice may be published outside of 
such county by order of the council." 

359 

I do not understand your question to involve the expression of an opinion upon 
what newspaper may be employed by the city officials in making the advertisement, 
nor do I understand you to inquire what the procedure of entering into an adver
tisement contract is. I assume that your question involves particular consideration, 
then, of section 6254, General Code, which provides in part as follows: 

"Legal advertising shall be set up in compact form, without unneces
sary spaces, blanks or head lines, and printed in type not smaller than 
nonpareil." 

This section is part of the chapter of the General Code relating to legal adver
tising in general. By explicit provision in section 6251, which is in pari materia with 
section 6254, the chapter as a whole excepting where otherwise provided, applies 
as well to the officers of a municipal corporation as to those of any other political 
subdivision. As the meaning of section 6251 is involved in answering one of your 
questions I quote it in full : 

"Publishers of newspapers may charge and receive for the publication 
of advertisements, notices and proclamations required to be published by 
a public officer of the state, county, city village, township, school, benevolent 
or other public institution, or by trustee, assignee, executor or administrator, 
the following sums, except where the rate is otherwise fixed by law, to 
wit: For the first insertion, one dollar for each square, and for each ad
ditional insertion authorized by law or the person ordering the insertion, 
fifty cents for each square. Fractional squares shall be estimated at a 
like rate for space occupied. In advertisements containing tabular or rule 
work, fifty per cent. may be charged in addition to the foregoing rates." 

Returning to section 6254, I am of the opinion that this statute is directory 
merely, in the sense that the determination of what form is "compact," what spaces, 
blanks or head lines are "necessary" and what type larger than "nonpareil" shall 
be employed must be lodged somewhere, and is presumably lodged in the municipal 
authorities having power to make the contract with the newspaper. The power 
being discretionary its exercise will not be disturbed by the courts unless it has 
been clearly abused. This proposition is elementary. 

I do not find in the statutes relating to the powers and duties of the bureau 
of inspection and supervision of public off.ces any provision expressly, or by in
ference, authorizing your department to prescribe forms of legal advertisement 
which shall be followed by the authorities of the various subdivisions to the exclu
sion of all others. 

I do not know, of course, what constitutes, in the technical sense, a "display 
ad." I assume, however, that it means an advertisement set up in large type with 
heavy head lines, blank spaces and otherwise than in compact form. That is in 
form not as compact as a regular advertisement would be set up in. If, as a 
matter of fact, the display features of the advertisement are so pronounced as to 
constitute a complete deviation from the required compactness, such an advertise
ment woulcl seem to invoh·e necessarily an abuse of whatever discretion is imposed 
in the local authorities by section 6254 above quoted. 

The question as to the necessity of the use of head lines and blank spaces 
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would have to be similarly determined. In short, the question in each instance 
would be one of fact and not one of law. The fact to be determined would be 
whether or not a given form of advertisement were "compact," and whether or 
not any blanks, spaces or head lines were, under the circumstances, "necessary." 
If, as a matter of fact, a "display ad." could under no circumstances be "compact," 
that is if the idea of compactness is foreign to the very nature of a "display ad.," 
as such, then as to this feature, the question would no longer be one of fact, but 
the conclusion of law would follow that the advertisement is unauthorized and 
unlawful. 

I do not answer your first question more directly because of lack of knowledge 
as to what constitutes a "display ad." 

Assuming, for the purpose of your second question, an affirmative answer to 
your first question I beg to state that in my opinion section 6251, General Code, 
controls the rates at which such "display ad." may be inserted. It was decided 
in McCormick vs. Niles, 81 0. S. 246, that these are maximum rates and that the 
municipal authorities may lawfully contract for advertising at smaller prices. 

Your third and fourth questions really involve the same proposition of law and 
will be considered together. The Municipal Code is silent upon the question which 
you here submit. 

Section 2295, General Code, contains the following provision which, however, 
does not apply to municipal corporations: 

"All moneys from both principal and premiums on the sale of such 
bonds, shall be credited to the fund on account of which the bonds are 
issued and. sold." 

The only similar provts!On in the 11unicipal Code is that of section 3932, 
General Code, which, however, relates to the disposition of premiums and accrued 
interest only. 

I am of the opinion that the silence of the Municipal Code upon the subject 
at hand is to be interpreted in the light of the express provisions of closely related 
statutes. The purposes for which a municipal corporation may issue bonds are 
specifically set forth in the statutes. Thus section 3939, General Code, mentions a 
large number of specific objects for the accomplishment of which bonds may be 
issued. The whole subject is fully treated of in the chapter of the Municipal Code 
which is entitled "Borrowing 1Ioney." This chapter will be searched in vain for 
any provisions expressly authorizing a municipal corporation to borrow money for 
the purpose of paying the expenses of legal advertising. In each instance, for 
example, in which a specific improvement is contemplated, the thing for which the 
money is borrowed, is the making of the improvement. When bonds are sold their 
proceeds constitute one of the fu11ds of the municipality. This fund is available 
only for the purposes properly within the purview of the improvement itself. 
Similarly, when money is borrowed and bonds are issued for an object other than 
the making of a specific improvement, a fund is thereby created which is available 
only for the object stated. Unless, therefore, the payment of the expense of 
advertising the sale of the bonds can be regarded as one of the purposes of the 
improvement, or as related to and a part of the object for which the money is 
borrowed, such an expenditure is not a proper one to be made from such a fund. 

Furthermore, there are statutes specifically disposing of balances of such funds 
when the object for which they were created is satisfied without the expenditure of 
the total amount borrowed. I refer to section 3915, General Code, which disposes 
of unexpended balances in a fund created by the issuance of bonds in anticipation 
of' special assessments and to section 3804 which makes similar disposition of the 
unexpended balances of a fund created by the issuance of general bonds of the 
municipality. 
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Section 3896, General Code, provides what may be included in the cost of an 
improvement for which special assessments are to be levied and specifically author
izes the inclusion therein of "the expense of * * * printing and publishing the 
notices and ordinances required," together with "any other necessary expenditure." 
L'nder this language it would seem that the expense of advertising special assess
ment bonds may be included in the assessment. 

Inasmuch, then, as the bonds themselves are issued in anticipation of the 
assessment, such bonds are not required to be limited in amount to the cost of 
construction alone, but the amount thereof may include all the items of expense 
mentioned in said section 3896. In other words, special assessment bonds are not 
bonds issued for the purpose of a specific improvement in the technical sense; but 
they are bonds issued in anticipation of the assessment. 

The inference then to be drawn from the provisions of section 3896, con
sidered in connection with the other sections referred to, is that in the case of the 
issuance of the general bonds of the municipality, the expense incident to their 
issuance are not a proper charge against the fund created thereby. The con
clusion which I have reached, then, is that the expense of advertising the sale 
of the general bonds of a municipal corporation, as distinguished from its special 
assessment bonds, is nut an item chargeable against the fund created by the sale 
of such bonds. The obligation to advertise the sale of the bonds is one imposed 
upon the municipality as such by the provisions of the statutes and is a general 
current expense of the municipality, the same as the making of any and all other 
legal publications except those connected with the making of improvements by special 
assessments. It is no part of any improvement for which a municipal corporation 
is authorized to borrow money, nor is it an object within the scope of the other 
purposes for which bonds may be issued by a municipal corporation. All such 
expenses should be paid from the appropriation for legal advertising of the city 
generally which I think should be met from the general fund. That is to say, the 
advertisement of the sale of municipal bonds is not an expense of the service 
department or safety department as such, but an expense of the city generally. 
The proceeds of the bonds when sold, however, for a purpose within the purview 
of the service department, for example constitute a trust fund which can under no 
circumstances be used for the general purposes of the city. Whether or not the 
further action of the council, appropriating the proceeds of such bonds is neces
sary, the fund created by their sale can be used only by the department of public 
service. Council is even without power to transfer the unexpended balance of 
any such fund, as that must go into the sinking fund. The care taken by the general 
assembly to safeguard the proceeds of bonds issued for any specific purpose is 
such as to indicate clearly the legislative intention that no such money should ever 
be used for any other purpose. Therefore, it being established-as I think it must 
be-that the advertisement of the sale of bonds is a general municipal duty, and 
not one pertaining to a particular department, it follows as a matter of course that 
the payment of such expense, in the case of bonds issued for the purpose of a 
department cannot be made from such a fund. The principle thus established by 
consideration of the case of bonds issued for a purpose within the purview of a 
given department holds good, in my opinion, when applied to any and all bond 
issues. 

For all the foregoing reasons, then, I am of the opinion that your last two 
questions must be answered by the general statement that the expense of advertis
ing the sale of an issue of bonds is not legally chargeable against the fund created 
by their sale; and council is without discretion in the matter, and must pay such 
expense out of the general revenues of the municipality. 

In case of the sale of special assessment bonds, however, the advertising ex-
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penses may, in my opinion, lawfully be paid out of the proceeds of the bonds, which 
are, in theory, issued, not for the use of a particular department or the purpose of 
a particular improvement as such, but in anticipation of special assessments which 
in turn are made to compensate the municipal corporation as a public entity for all 
expenses incurred by it in connection with the making of the improvement. 

528. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

A PERSON EMPLOYED IN THE CITY AUDITOR'S OFFICE IS NOT PER
MITTED TO ENGAGE IN THE BUSINESS OF FURNISHING SUP
PLIES TO THE CITY. 

An employe in the city auditor's office who is interested in a private business to 
sell supplies to the city would come within the provisions of section 12910, General 
Code, which provides a penalt:J• for such employes engaging in such business. 

CoLUMBUS, Omo, September 25, 1913. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of June 13th, you request my opinion as follows: 

"V1T e ask an interpretation of the provision of section 12910, General 
Code, which is expressed by the words 'or as agent, servant or employe of 
such officer or of the board of such officers.' Does this make it a penal 
offense for an employe (clerk) in the city auditor's office who is inter
ested in a private business to sell supplies to the city of which he is an 
employe, or does it relate only to agents, servants or employes in the 
private employment of a public official?" 

Section 12910, General Code, is as follows: 

"Whoever, holding an office of trust, or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies or 
fire insurance for the use of the county, township, city, village, board of 
education or a public institution with which he is connected, shall be im
prisoned in the penitentiary not less than one year nor more than ten years." 

It is evident that the unlimited scope which this statute would be afforded by 
an interpretation extending its terms to private agents, servants or employes would 
not be within the bounds of reason. Such a construction would necessarily include 
every person who, in any capacity, performs service or in any way acts for a 
public official. In brief, a servant in a household, or even a lawyer, or a doctor, 
who is accustomed to be retained by a public official, would come within the pro
hibition of the statute. 

I am of the opinion that such an intent could not have existed in the legis 
lative mind. These words evidently refer to agents, servants or employes of such 
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officer in his official capacity. The fact that the statute speaks of agents, servants 
or employes of a board of officers, further supports this conclusion. 

I am, therefore, of the opinion that an employe in a city auditor's office, who 
is interested in a private business to sell supplies to the city, would come within the 
terms of this statute. 

529. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

A niE::\IBER OF THE SINKING FUND TRUSTEES MAY RECEIVE PAY 
FOR FURNISHING BALLOTS FOR A MUNICIPAL ELECTION AS 
THESE SUPPLIES ARE FOR THE USE OF THE STATE. 

Where a member of the sinking fulld trustees of a city was the lowest bidder 
for the furnishing of ballots at a primary election, it would not be a violation of 
section 12910, Gelleral Code, for him to receive payment for same from the city 
treasury, as said supplies are not for the use of a municipality, but for the use of 
the state. 

CoLUMBUS, 0Hro, September 25, 1913, 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of September 20th you request my opinion as 
follows: 

"A member of the sinking fund trustees of a city was the lowest 
bidder for the furnishing. of ballots at the recent primary election for 
municipal officers. Is it a violation of section 12910 for him to receive pay
ment for such supplies from the city treasury? 

"Inasmuch as this contract was awarded by state officials, viz.: the 
board of deputy state supervisors of elections, and payment is originally 
made from the county treasury and afterwards deducted from the amount 
due to the city, would such payment be legal under those circumstances?" 

Section 12910, General Code, is as follows: 

"Whoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board of 
education or a public institution with which he is connected, shall be im
prisoned m the penitentiary not less than one year nor more than ten 
years." 

Under date of February 27, 1913, I rendered an opinion to your board, in 
which I concluded: 
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"The expense of pnntmg and distributing ballots, cards of explana
tion to officers of the election and voters, and blanks for general, primary 
and special elections shall be paid from the county treasury, and in odd
numbered years, such expenses for the X ovember and primary elections 
shall be charged to the political subdivision in which such election is 
held." 

Section 12910 and the section immediately following are given a very broad 
scope in their effect by the legislature; the one prohibiting officers from being 
interested in contracts involving the political subdivision with which the officer is 
connected, and the other prohibiting such contracts with any other political sub
division of the state. Contracts on behalf of the state itself, or rather to be 
more definite, contracts for the purchase of property, supplies or fire insurance, 
for the use of the state, are not comprised within the terms of either statute. 

In State vs. Craig, 8 0. N. P. 148, the court said (at page 150) : 

"From an examination of the election laws in this state it seems ap
parent that the legislature intended that the conduct of elections should 
belong to the state and be under the control of state officers. Section 
2966-2 (Revised Statutes) provides that: 'By virtue of his office the secre
tary of state shall be the state supervisor of elections, and in addition 
to the duties now imposed upon him by law shall perform the duties of 
such office as defined therein.' We have then the secretary of state as the 
principal election officer and the deputy state supervisors, as subordinate 
officers, for carrying out the agencies of the state for the conduct of 
elections." 

The question presented, therefore, is whether or not the supplies purchased 
in this case, which are used for municipal purposes, their use being managed and 
controlled by state agencies, and payment made in the first instance by the county, 
reimbursement being made therefor by the municipality, are supplies for the use 
of the municipality as is comprehended by the language of section 12910, General 
Code. 

I am of the opinion that these supplies are for the use of the state, in the 
conduct of its general duties with reference to election matters. It is true they 
are used in behalf of the municipality. The municipality, however, has nothing to 
do with the actual use, conduct and management of these supplies. The control of 
their use is vested in state agencies. \Vere it not for the statutory provision pro
viding for a reimbursement of the county from the municipal treasury, this ques
tion would not have arisen; and I am of the opinion that the mere fact that re
imbursement from the municipal treasury, is provided for the service of the state, 
administered in a case of municipal benefits, does not afford sufficient ground for 
holding that such supplies are for the use of the municipality as is intended by 
section 12910, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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530. 

THE PROCEEDS OF THE AUGUST DISTRIBUTIOX FOR WEAK SCHOOL 
DISTRICT ARE XOT AVAILABLE FOR THE USE OF THE YEAR 
CLOSIXG AUGUST 31st, BUT ARE ALL TO BE APPLIED FOR THE 
USE OF SUCH DISTRICTS DURIXG THE YEAR FOR WHICH THE 
APPROPRIA TIOX IS :-.IADE. 

Under the weak school district law the proceeds of the August distribution are 
intended by the law to be used to operate the school for the succeeding half 3•ear, 
and are not available for the use and purpose of tlze 3•ear closing 011 the 31st of the 
same month. Such proceeds should not be taken into consideration in determining t/ze 
existence or amowzt of a dejicieHC}' in the tuition fund when the amount therein 
available for Pasment of teachers' salaries during the year ending on August 31st 
is compared with the needs of the fund for the same period of time under the re
quirements of section 7595, General Code. 

CoLUMBUs, OHIO, September 25, 1913. 

Bureau of l1zspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEXTLEMEN :-I beg to acknowledge receipt of your letter of September 20th 
requesting my opinion upon the following question: 

'"In estimating the amount due a school district for the years ending 
August 31, 1913, under the weak school district laws, section 7595 to 7597, 
as they were before the last amendment, is it proper to include in the 
receipts in the tuition fund the August, 1913, distribution of said common 
school funds and the August, 1913, distribution of local taxes?" 

The original sections referred to hy you provided as in part as follows: 

"Section 7595. X o person shall be employed to teach in any public 
school in Ohio for less than forty dollars a month. When a school dis
trict has not sufficient money to pay its teachers forty dollars per month 
for eight months of the year, after the board of education of such dis
trict has made the maximum legal school levy, three-fourths of which 
shall be for the tuition fund, then such school district may receive 
from the state treasurer sufficient to make up the deficiency. 

"Section 7596. A board of education having such a deficit must make 
affidavits to the county auditor, who shall send a certified statement of the 
facts to the state auditor. The state auditor shall issue a voucher on 
the state treasurer in favor of the treasurer of such school district for 
the amount of the deficit in the tuition fund." 

Clearly, under these provisions, the amount of a deficiency in the tuition fund 
of a given school district is ascertained annually. The question is as to whether 
or not the tuition fund is sufficient to meet the year's requirements if salaries 
had been paid as therein provided. 

The first question which suggests itself, then, in this connection is as to 
what year is indicated by the statute. I think it is reasonably obvious that the 
answer to this question must be that the school year beginning on the first of 
September constitutes the year for and as of which the deficiency is to be as-
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certained; that is to say, the question for the annual determination of the author
ities authorized to act under the sections just quoted is as to whether or not the 
tuition funds, available for expenditure during the year beginning on September 
1st and ending on the succeeding August 1st, are sufficient to pay the requisite 
number of teachers the minimum salary of $40.00 per month for eight months 
during that period. 

I do not think this conclusion is sufficiently doubtful to require citation of 
specific statutes upon which it is based. The question, then, simply is as to 
whether the proceeds of an August distribution are considered a part of the funds 
available for the use of the year ending August 31st, or whether such moneys, 
when received, are to be used for the purpose of the· year beginning on the first 
of September following. 

This question might have been, and doubtless was, an interesting and dif
ficult one under the provisions of the taxing laws of the state applicable to 
boards of education as they existed prior to the enactment of the so-called Smith 
one per cent. law, being section 5649-1 to section 5649-5b inclusive of the General 
Code. By the enactment of that law, however, and in particular by that of section 
5649-3d thereof the question became greatly clarified. Said section provides as 
follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act shall make appropriations for each 
of the several objects for which money has to be provided, from the 
moneys known to be in the treasur:y from the collection of taxes and all 
other sources of revenue, and all expenditures within the followillg six 
111011ths shall be made from a11d within such appropriations and balances 
thereof, but no appropriation shall be made for any purpose not set forth 
in the annual budget for a greater amount for such purpose than the 
total amount fixed by the budget commissioners, exclusive of receipts and 
balances." 

Collateral to the main question here involved there are a number of very 
difficult questions which, however, may be avoided as not necessarily material to 
the solution of the main question which is presented by consideration of the 
situation of a board of education meeting at the beginning of its school and 
fiscal year for the purpose of making appropriations. Such appropriations can 
only be made from the moneys known to be in the treasury, and when made 
must provide· for all the expenditures of the succeeding six months. Now at a 
given September appropriation period the moneys in the treasury must consist 
solely of the proceeds of the August distribution of state and local taxes with 
any balances remaining over from the last semi-annual distribution. Such moneys 
when so appropriated must be used to run the schools or rather to provide for 
the needs of the tuition fund for the next succeeding six months. 

The converse of this proposition is illustrated by imagining a case of a school 
board meeting in March for the purpose of appropriating for the ne~ds of the 
last half of the school year. The appropriation may only be made from the 
moneys known to be in the treasury. Therefore, it cannot include the proceeds 
of the August distribution which are not in the treasury when the March appro
priation is made. 

I think that when the considerations which I have mentioned are taken into 
account by themselves, the conclusion clearly follows that it is not lawful to 
anticipate the proceeds of the August settlement in appropriating for the needs 
of the last half of the school year, but that such proceeds under the Smith 
law must be used for the needs of the first half of the year beginning on September 
1st. 



..iXXL"AL REPORT OF THE ..iTTORXEY GE:N"ERAL. 367 

The collateral questions to which I have referred earlier in this opinion need 
not all be mentioned, but their character can be understood by reference to one 
of them, which is that the conclusion which I have reached creates a seeming 
incongruity in that the first half of the school year is required to be provided 
for by the last half of the taxes, thus running counter to the seeming require
ments of section 5649-3a, General Code, which I do not quote, and making it a 
very difficult matter to adjust the transition fro~ the old law to the new law 
embodied in the Smith taw as applied to school districts. 

For the purposes of your question, however, I have preferred to ignor these 
technicalities and to consider the necessary operation of section 5649-3c by itself. 

For the reasons stated I am of the opinion that inasmuch as the proceeds o£ 
the August distribution are intended by the law, to be used to operate the schools 
for the succeeding half year and are not available for the use and purpose 
of the year closing on the 31st of the same month, such proceeds should not be 
taken into consideration in determining the existence or amount of a deficiency 
in the tuition fund when the amount therein, available for the payment of 
teachers' salaries during the year ending on August 31st is compared with the 
needs of the fund for the same period of time under the requirements of section 
7595, General Code. 

537. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

l\'OTICE OF AX ELECTION FOR THE SUB!IHSSION OF A PROPOSED 
LAW OR CONSTITUTIOXAL AMEND~1EXT SHALL BE MAILED OR. 
DELIVERED TO EACH VOTER. 

The sheriff is not authori::;ed to issue a proclamation for an election for the 
submission of a proposed law or constitutional amnzdment, to a vote of the electors 
of the state. The constitution and statutes provide tlzat notice of such election 
shall be given by mailing or delivering a copy of the proposed law or amendment 
to be sub1~1itted to each voter of the state. 

CoLUMBUS, OHio, October 7, 1913. 

nureau of Inspection and Superdsion of Public Offices, Columbus, Ohio. 

GENTLE~1E:-< :-You submit to this department for opinion the following in
quiry: 

"Shall the sheriffs of the counties of the state give public notice by 
proclamation of an election at which a proposed constitutional amend
ment or a proposed law, either by the initiative or by referendum, is to 
be voted upon by the electors?" 

Your inquiry calls in question the method of giving notice to the public 
of the submission to a vote of such proposed laws and constitutional amendments, 
as provided for in the recent constitutional amendments. 

Article two section lg, of the constitution of Ohio, provides a method of 
giving notice as follows: 
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"* * * The secretary of state shall cause to be printed the law, or 
proposed law, or proposed amendment to the constitution, together with 
the arguments and explanations, not exceeding a total of three hundred 
words for each, and also the arguments and explanations, not exceeding 
a total of three hundred words against each, and shall mail, or other
wise distribute, a copy of such law, or proposed law, or proposed amend
ment to the constitution, together with such arguments and explanations 
for and against the same to each of the electors of the state, as far as 
may be reasonably possible. * * *" 

The legislature at its recent session passed an act in accordance with the 
above provision as set forth in 103 Ohio Laws 831. 

Section 1 of said act, to be known as section 5018-1, General Code, provides: 

"The secretary of state, at least thirty days before any election at 
which any proposed amendment to the constitution or proposed law is to 
be submitted to the people, shall cause to be printed in pamphlet form 
a copy of the title and text of each measure to be submitted, with the 
form in which the ballot title thereof will be printed on the official 
ballot. Such pamphlet shall also contain an explanation of any pro
posed measure, not exceeding a total of three hundred words for each, 
to be; filed as hereinafter provided." 

Section 5 thereof to be known as section 5018-5, General Code, reads : 

"The secretary of state shall, at least twenty days before any such 
election, transmit one copy of such pamphlet to every voter in the state 
by mail with postage fully prepaid. If the secretary of state shall at or 
about the same time be mailing any other pamphlets to voters, he may, 
if practicable, bind the matter herein provided for and enclose any and all 
pamphlets under one cover. For the purpose of securing a mailing list 
of voters outside of cities having a registration of voters, the secretary 
of state shall prescribe the forms of books to be used by all local election 
officials in keeping a record of the postoffice address of all voters residing 
outside of such cities. The latest available registration lists shall be 
used in such cities." 

Section 6 of said act to be known as section 5018-6, General Code, provides: 

"\Vhen more copy is offered to the secretary of state than herein 
provided for, the secretary of state shall cause such additional copy to be 
incorporated in the pamphlet provided for in section 1 of this act, if the 
parties submitting such additional copy deposit with it a sum of money 
sufficient to pay for the printing thereof. ~Vhen any constitutional amend
ment or other measure has been published in pamphlet form in accordance 
with the provisions of this act, the same shall be in lieu of any other 
method of advertising provided by law." 

The notice given by the pamphlet as provided for in the foregoing sections 
"shall be in lieu of any other method of advertising provided by law." 

Is the notice given by the proclamation of the sheriff to be considered as 
"advertising" such proposed measure or amendment? 

The sheriff's proclamation of an election, such as he is authorized to make, 
is provided by law and not by the constitution. 
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Section 4824, General Code, provides : 

"On the first Tuesday after the first ::\1onday in Xovember in the 
year 1912, and every four years thereafter, the qualified electors shall 
elect a number of electors of president and vice president of the United 
States equal to the number of senators and representatives this state 
may be entitled to in the congress of the United States. Xo senator 
or representative in congress or other person holding an office of trust 
or profit under the United States or any law thereof shall be eligible as 
elector of president· or vice president." 

Section 4825, General Code, provides : 

"At least fifteen clays before the time for holding the election provided 
for in the preceding section, the sheriff shall give public notice by proc
lamation through his cou:1ty of the time and place of holding such elec
tion and tbe number of electors to be chosen. A copy of such proclama
tion shall be posted at each of the places where elections are appointed 
to be held and inserted in a newspaper published in the county." 
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These sections authorize the sheriff to issue a proclamation for the election 
of presidential electors. It does not apply to the present question. 

Secti~n 4826, General Code, as amended in 103 Ohio Laws, 23, provides: 

"All general elections for elective state and county offices and for the 
office of judge of the court of appeals shall be held on the first Tuesday 
after the ftrst Monday of November in the even numbered years. All 
votes for any judge for an elective office except a judicial office, under the 
authority of this state, given by the general assembly, or by the people, 
shall be void." 

Section 4827, General Code, provides : 

"At least fifteen clays before the holding of any such general elec
tion, the sheriff of each county shall give notice by proclamation through
out his county of the time and place of holding such election and the 
officers at that time to be chosen. One copy of the proclamation shall 
be posted at each place where dections are appointed to be held, and 
such proclamation shall also be inserted in a newspaper published in the 
county." 

These sections apply to elections of officers. They do not apply where a 
question is submitted to the electors. 

Sections 4828 and 4829, General Code, provide for the election of congressmen 
and the proclamation therefor. 

Xone of the foregoing sections authorize the sheriff to issue a proclamation 
in the case now in question. 

Section 4840, General Code, provides : 

"Gnless a statute providing for the submission of a question to the 
voters of a county, township, city or village provides for the calling 
of a special election for that purpose, no special election shall be called. 
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The question so to be voted upon shall be submitted at a regular election 
in such county, township, city or village, aud notice that such question 
is to be voted upo11 shall be embodied in the proclamation for such 
election." 

This section applies when a question is submitted to the voters of a "county, 
township, city or village.'' 

The questions to be submitted under your inquiry are to be submitted to the 
voters of the state. They are submitted, it is true, to the voters of the county, for 
the counties make up the state. They are not, however, county questions which 
are submitted. 

Section 4840, General Code, was passed before the provisions for the initiative 
and referendum as contained in the constitution were adopted. These questions 
were not in contemplation when this section was enacted. 

It will be observed that by virtue of section 4840, General Code, notice of the 
submission of such questions as therein provided for is to be contained in the 
sheriff's proclamation for such election, and by section 4827, General Code, such 
proclamation is to be published in a newspaper in addition to being posted at 
each voting place. 

Does this constitute advertising under section 6 of act of 103 Ohio Laws 831? 
In case of Montford vs. Allen, 111 Ga., 18, Cobb, J., in delivering the opinion, 

on page 19, quotes from ·webster's international dictionary and defines the word 
"advertise," as follows: 

"'Advertise' means 'to give public notice of; to announce publicly, 
especially by a printed notice." 

This definition is quoted in volume 1, page 235, of words and phrases. 
At page 1155, volume 1 of eye., the words "advertise" and "advertisement" 

are defined: 

"Advertise. To publish notice of; to publish a written or printed 
account of. 

"Advertisement. A notice published in handbills or a newspaper." 

In case of Murray vs. Auglaize county, 13 Low. Dec. 723, Mathers, J, says 
on page 726: 

"The court was at first inclined to believe that the publication of the 
commissioners' annual report was not an 'advertisement' within the 
meaning of that section, but that it was a notice; but upon a thorough 
investigation the court is satisfied that the term 'advertisement' is a 
generic term, and includes 'notice,' Anderson's law dictionary confirm
ing this view, so that the legi?lature, in using the word 'advertisement' 
here, probably meant to include notice." 

The sheriff's proclamation of an election has the characteristics of an adver
tisement. It is put up in posters and is also published in a newspaper. 

The purpose of the sheriff's proclamation is to give public notice of the 
election. This is stated in volume 15 of eye. at page 320: 

"The object of a proclamation is to give notice to the electors that an 
election will be held, and this notice lies at the foundation of any public 
elective system and must be given in some form in order to hold a valid 
election." 
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Also on page 321, it is said: 

"The purpose of the prescribed notice is to give greater publicity to 
the election, but the authority to hold it comes directly from the statute; 
* * *" 
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The constitution and the statutes required the proposed law or proposed con
stitutional amendment to be printed in pamphlet form and mailed or sent to each 
elector as far as possible. This is a method of giving notice that such law or 
amendment will be submitted to a vote of such electors. In fact it is a far more 
complete and comprehensive means of giving notice than a notice by proclamation 
of a sheriff. 

This method of giving notice is to be in lieu of all other advertising provided 
by law. The notice given by the sheriff is "advertising'' of such election and it 
is provided by law. 

I am of the opinion, therefore, that the sheriff is not authorized to issue a 
proclamation for an election for the submission of a proposed law or constitutional 
amendment to a vote of the electors of the state. 

545. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

WHERE A CONTRACT IS ENTERED INTO FOR LEGAL SERVICE 
UNDER THE PROVISIOXS OF SECTION 845 AND 1274 BATES R. S., 
THE CONTRACT IS LEGAL AI\D THE BILL FOR SUCH SERVICE 
SHOULD BE PAID. 

FVhere the commissioners of Jefferson county on the 19th day of August, 1915, em
ploy counsel for legal services to the county treasurer for the collection of taxes, under 
the provisions of sections 845 and 1274 Bates R. S. in force at the time, the con
tract is legal and the bill for sztch service ought to be paid by the commissioners 
provided they are of the opinion that the charge is reasonable. 

CoLUMBUS, 0Hro, July 29, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-On June 20th your department submitted for our opinion the 
following request: 

"Enclosed herewith please find copy of an original bill for legal 
service rendered by Henry Gregg to Jefferson county, and a letter from 
the prosecuting attorney in regard to the same. 

"Inasmuch as this bill has not yet been paid and it will be the duty 
of this department at some future time· to pass upon its legality, if paid, 
we respectfully request that you render us your opinion whether or not 
the county can legally pay said bill. 

"We are in receipt of a letter from ;.liss Clara B. Gregg, 413 \Vash
ington St.,Steubenville, stating that her father, Henry Gregg, died in 
:\lay, }912, and that she is administratrix of his estate. She states that no 
payment has been made on the fees and that they feel that they are right
fully due them." 
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The account for legal services referred to m the above inquiry, and which is 
attached thereto, is as follows: 

"STE1::BENVILLE, OHIO, :\lay 19, 1911. 

"Jefferson county, 

"To Henry Gregg, Dr. 

"For legal services rendered said county in cases No. 7245, 
9636 and 7059 in the court of common pleas of Jefferson county, 
Ohio. 7245, P. C. C. & St. L. Ry. Co. vs George McCracken as 
treasurer of Jefferson county and George Harden as county 
auditor. Injunction suit. 

·"Filed separate answer for county, treasurer and auditor in 
court of common pleas of Jefferson county, Ohio. Disposition of on 
demurrer. $150 00 

"9636. Charles Foreman as treasurer of Jefferson county vs. 
William G. McCullough. Action to collect $16,980.00 back taxes, 
cause removed from common pleas court of Jefferson county, 
Ohio, to the U. S. circuit court at Columbus, Ohio, case heard 
by Judge Sater of that court and ordered remanded to court of 
common pleas of Jefferson county, Ohio. 

"Heard before Judge Richards and disposed of on demurrer. $250 00 

"7059. George P. McCracken as treasurer of Jefferson 
county, Ohio. vs. \Villiam G. :\IcCullough. Action to collect 
$41,000.00 of back taxes, cause removed from common pleas 
court of Jefferson county, Ohio, and removed to U. S. circuit 
court, Columbus, Ohio. 

"Over 65 depositions taken in Cleveland, Youngstown, Pitts
burgh, Sewickley, East Liverpool, Wellsville, New Philadelphia, 
Steubenville and Alliance, Ohio. 

"Heard by Judge Thompson in Cincinpati and by him 
ordered remanded to court of common pleas because defendant 
McCullough was a resident of Jefferson county, Ohio. Reheard 
by Judge Thompson at Columbus. 

"Heard and reheard by Judge Sater in federal court at 
Columbus and was by him ordered remanded to the court of 
common pleas of Jefferson county, Ohio, for the reason that said 
defendant was a bona fide resident of Jefferson county, Ohio, 
and not of Sewickley, Pa. 

"Tried twice in court of common pleas to a jury each 
time. 

"Time taken at each trial three (3) davs. 

"Balance due on this case---------------------------- $1,900 00 

"Total." 

Enclosed with your inquiry is a copy of an entry of the date of August 19, 
1905, from the journal of the county commissioners of Jefferson county, employ
ing Hon. Henry Gregg to act as legal counsel in the cases mentioned in the 
account as above set forth, as follows: 
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STEUBE:s"VILLE, OHIO, August 19, 1905. 

"Commissioners' Office of Jefferson County, Ohio. 

"Pursuant to adjournment the board of county commissioners met today 
with :\Ir. Thompson and Simpson present, minutes of last meeting read 
and approved. 

"X o entry having been made by the board at the time of the em
ployment of Henry Gregg as attorney for the county treasurer and to 
represent the interests of the county in the suit of. the P. C. C. & St. L. 
R. R. Co. vs. George P. :\IcCracken as treasurer of Jefferson county now 
pending in the court of common pleas of this county and said George P. 
:McCracken as treasurer vs. William G. McCullough in the court of com
mon pleas but now removed to the circuit court of the United States for 
the southern district of Ohio. 

"Such entry is now made and said Henry Gregg is directed to act 
as counsel in suits to be brought by the treasurer of Jefferson county 
against both of the above parties for taxes for the years 1904 and 1905. 

"Board adjourned to meet August 19, 1905. 
"G. P. HARDIN, 

"Auditor. 
R. M. THOMPSON, 

President of Boar d. 

"Commissioners' journal No. 5, page 109." 
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Section 1259, Bates Revised Statutes, as it now exists, as sections 5697 and 
5698 of the General Code, passed :\larch 31, 1877 (74 0. L. 69) and which was in 
force at the time the transaction occurred about which you inquire, provides that 
the county treasurer may enforce the collection of personal taxes by instituting 
suits therefor, as follows: 

"That when any personal taxes heretofore or hereafter levied, shall 
stand charged against any person or corporation, upon the tax duplicate 
of any county in this state, for state, county, city or any other purposes, 
authorized by law, and the same shall not be paid within the time pre
scribed by law for the payment of such taxes, the treasurer of such 
county, in addition to any other remedy providing by law for the col
lection of such personal taxes, is hereby specially authorized and em
powered to enforce the lien of such taxes by commencing in any of the 
courts of the state having jurisdiction of the subject matter, a civil action 
in the name of the treasurer of such county against such person or cor
poration, for the recovery of such unpaid taxes; and it shall be suf
ficient, having made proper parties to the suit, for such treasurer to 
allege in his petition, that the said taxes stand charged upon the said 
duplicate of said county against such person or corporation, that the same 
are due and unpaid thereon, and that such person or corporation is in
debted in the amount appearing to be due on said duplicate, and such 
treasurer shall not be required to set forth in this said petition, any other 
or further special matter relating thereto, and said tax duplicate shall be 
received as prima facie evidence on the trial of said suit, of the amount 
and the validity of such taxes appearing due and unpaid thereon, and 
of the nonpayment of the same, witout setting forth in his said petition any 
other or further special matter relating thereto; and if, on the trial of said 
action, it shall be found that such person or corporation is so indebted, 
judgment shall be rendered in favor of such treasurer so prosecuting said 
action as in other cases; and the judgment debtor shall not be entitled 



374 BUREAU 

to the benefit of the laws for stay of execution or exemption of home
stead, or any other property from levy or sale or execution in the en
forcement of any such judgment." 

Section 2862, Bates Revised Statutes, now sections 5700 and 5701 of the 
General Code, enacted on April 8, 1881 (78 0. L. 120), provides as follows: 

"\¥henever an action has been commenced, or may hereafter be com
menced, against any person holding the office of county treasurer or county 
auditor, or other county office, for performing or attempting to perform, 
any duty authorized by or directed by any statutes of this state for the 
collection of the public revenue, such treasurer, auditor or other officer 
shall be allowed and paid out of the county treasury reasonable fees of 
counsel and other expenses for defending such action or suit, and the 
amount of any damages and costs adjudged against him, which said fees, 
expenses, damages and the costs shall be apportioned ratably by the county 
auditor among all the parties entitled to share the revenue so collected, 
and by the said auditor shall be deducted from the shares or portions of 
revenue at any time payable to each, including, as one of the said parties, 
the state itself, as well as the counties, townships, cities, villages and school 
districts and organizations entitled as aforesaid: provided, that in every 
county in which there is a county solicitor or a board of control having a 
solicitor to said board, it shall be the duty of the county solicitor and of the 
solicitor of said board of control, to take charge of and attend to all 
actions against any of the officers above named in such county for per
forming, or attempting to perform, any of the duties aforesaid; and it 
shall be unlawful for any of said officers in such county to employ any 
other counsel to defend such action or suit." 

Section 2907 of Bates Revised Statutes, as it existed at the time the trans
action herein inquired about occurred, and as the same now exists in sections 5756, 
5757 and 5758 of the General Code, provides as follows: 

"Whenever any tract or parcel of land shall be hereafter sold, under 
the provisions of this chapter, at forfeited sale, any person desiring to 
do so, may redeem the same at any time within six months from the 
sale thereof, by depositing with the county treasurer, as is provided in 
chapter seven of this title, with reference to the redemption of lands 
sold as delinquent, the amount of said sale, together with fifty per centum 
thereon, and by paying all other expenses incidental to, and arising from 
said sale: provided, however, that if any of said forfeited lands shall be 
sold for a greater sum than the tax, interest, penalty and costs, it shall be 
the duty of the auditor to charge said treasurer separately in each case, 
in the name of the supposed owner, with the excess above said tax, 
interest, penalty and costs; and such treasurer shall retain in the treasury 
of his county the said excess for the proper owner of said forfeited lands, 
and upon demand by such former owner, within six years from the day 
of such sale, pay such excess to said former owner; and in case said 
treasurer, upon such demand, shall not be fully satisfied as to the right of 
the person demanding the same to receive it or in case· of different 
claimants, it shall be the duty of said treasurer to commence a civil action 
by filing a petition of interpleader, in the court of common pleas of the 
county where such land was sold, wherein he shall make the person or 
persons claiming such excess, and the state, defendants and such action 
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shall be proceeded in as other civil actions; and, in all cases, the costs 
of such proceedings shall be paid by the person or persons claiming said 
excess, as the court shall order; a11d it shall be the duty of the prosecuti11g 
attorney of the couHty to atte11d to the same, in behalf of the treasury." 
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Said section 2907 of Bates Revised Statutes specifically requires the prosecuting 
attorney, in case the purchase price paid for lands sold at a forfeited land sale 
exceeds the accrued taxes, interest, penalty and costs-to bring the action for or 
on behalf of the county treasurer to determine to whom such excess shall be 
paid, if the treasurer is in doubt as to whom such excess should be paid. 

Likewise, the county treasurer is required to collect all personal taxes even to 
the extent of filing suit if necessary, for the recovery of such taxes, as provided by 
section 2859, Bates Revised Statutes, supra, but in the last mentioned statute there 
is an absence of any specific provision, requiri11g the county treasurer to employ 
the prosecuting attorney, which is similar to the provision contained in section 
2907, Bates Revised Statutes, supra. In construing the s.tatutes similar to and which 
were in force prior to the passage of section 2859 of Bates Revised Statutes above 
quoted, the court in the case of state ex rei. vs. board of commissioners of Hamilton 
county, 26 0. S. 364, at pages 367 and 368 of the opinion, says: 

"This proceeding is instituted against the board of commissioners of 
Hamilton county, to compel the allowance of a claim of the relator against 
the county for expenses incurred as attorney's fees in prosecuting sundry 
suits for the collection of taxes. The relator was treasurer of Hamilton 
county for two years, commencing September 5, 1872, and these ex
penses were incurred by him as treasurer, during his term. 

"The first question arising in the case is, whether the allowance of a 
claim of this character is authorized by law. 

"By section thirty-eight of the tax law of April 5, 1859 (S. & C. 1454), 
it is made the duty of the treasurer, when he shall be unable otherwise to collect 
certain taxes, to institute legal proceedings for their collection. The 
services in question were rendered in prosecuting proceedings under this 
section. 

"By section four of this act of April 2, 1859, (S. & C. 1476), in case of 
default in the payment of taxes, it is provided, that 'the county treasurer 
shall proceed to collect the same by distress or otherwise, as may at the 
time be prescribed by law, together with a penalty of five per centum on 
the amount of taxes so delinquent, which penalty shall be for the use of the 
treasurer as a compensation for such collections.' 

On the 6th of April, 1870, an act was passed limiting the compensa
tion of certain officers in Hamilton county, and, among others, the treasurer, 

"Section one declares that the fees, costs, percentages, penalties, allow
ances, and all other perquisites, which the officers therein named may by 
authorized to charge, receive and collect for official services, shall there
after be received and collected by them respectively, to and for the sole 
use of the county treasury, as public moneys belonging to the county, and 
not otherwise, and shall be accounted for and paid over in the manner 
therein provided. 

"The third section, after providing for the number and compensation 
of all deputies, clerks, bookkeepers and all other assistants employed by the 
several officers, declares as follows: 'The county commissioners shall allow 
and order to be paid as other claims against the county all other reasonable 
expenses necessary to the proper discharge of the duties of any of the 
above named officers.* * *' 
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"Section five prescribes the maximum annual compensation to be al
lowed to the several officers. This compensation is to be paid out of the 
county treasury, from the cost, fees, percentages, allowances, perquisites 
and penalties by them respectively collected, after having first deducted 
therefrom the amounts allowed for the payment of deputies, clerks, book
keepers and other assistants, and the 'other necessary expenses of said 
officers.' 

"Section seven provides, that the act shall not be construed so as to 
make the county or the county commissioners liable to any of the officers, 
of their deputies oT other assistants named, 'for the payment of any salary or 
compensation, except out Of the fees, costs, etc.' collected by such officers 
respectively.· 

"ht view of this statttte and the change in the former law which it 
was designed to effect, we are satisfied that expenses reasonably i11curred 
by the treasurer in employing attomeys for prosecuting suits which it is 
his duty to bring for the collection of taxes, come within the reasonable 
expenses which the commissioners are reqt1ired to allow him under the act." 

In the above instituted cases, the court holds in the first syllabus thereof, as 
follows: 

"Expenses reasonably incurr~d as attorney fees by the county treasurer, 
in prosecuting suits which it is his duty to bring for the collection of taxes, 
come within the expenses which the county commissioners are required to 
allow undersection 3 of the act of April 6, 1870, limiting the compensation 
of certain officers in Hamilton county ( 67 Ohio Laws 37) ." 

Section 845, Bates Revised Statutes, as amended April 22, 1904 (97 0. L. page 
305) provides as follows: 

"(Legal counsel) Whenever the board of county comm1sswners of 
any county deems it advisable, it may employ legal counsel and the neces
sary assistants upon such terms as it may deem for the best interests of the 
county, for the performance of the duties herein enumerated. Such 
counsel shall be the legal advisor of the board of county commissioners 
and the board of control, where there is such board, and of all other county 
officers, of the annual county board of equalization, the decennial county 
board of equalization, the decennial county board of revision, and the 
board of review; and any of said boards and officers may require of him 
written opinions or instructions in any matters connected with their official 
duties. He shall prosecute and defend all suits and actions, which any of 
the boards above named direct, or, to which it or any of said officers may be 
a party, and shall also perform such duties and services as are now re
quired to be performed by prosecuting attorneys under sections 799, 1277, 
1278a and 3977 of the Revised Statutes, and as may at any be required by 
said board of county commissioners." 

Section 1247, Bates Revised Statutes (now sections 2917 and 2918 of the General 
Code, prior to its amendment on March 31, 1906) provided as follows: 

"The prosecuting attorney shall be the legal advisor of the county 
commissioners and other county officers, and any of them may require 
of him written opinions or instructions in any matters connected with their 
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official duties; and for these services the county commissioners shall, an
nually, at their December session, make him such 1\llowance as they think 
proper; but this section shall not apply to any county having a county 
solicitor." 
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It is to be noted that both of said sections 845 and 1274 of Bates Revised Stat
utes, as above quoted, were in full force and effect at the time the contract be
tween the county commissioners of Jefferson county and the Hon. Henry Gregg 
was entered into on August 19, 1905. In the case of State of Ohio ex rei. vs. 
Commissioners of Hamilton County, 8 X. P., X. S. 281, beginning at page 285 of 
the opini.on, the court traces the history of said sections 845 and 1274 of Bates 
Revised Statutes, as follows: 

"The history of section 845 during such time as can possibly pertain 
to the present case is as follows : 

":\larch 12, 1853, 51 vs. 422, section 7, the county commissioners were 
authorized to sue and be sued, and were required to demand and recover 
by suit or otherwise, money or property due the county. (There was no 
express provision for the employment of legal counsel.) 

":\larch 30, 1868, 65 vs. 35, amendment immaterial. 
"April 27, 1877, 74 vs. 133, amendment expressly authorizes county com

missioners to employ legal counsel. 
"The revision of 1880, section 845, amendment limits legal counsel to 

two and limits compensation thereof to $250.00 in any one case. 
"April 8, 1881, 78 vs. 120, amendment immaterial. 
"April 13, 1894, 91 vs. 142, amendment immaterial. 
"April 22, 1904, 97 vs. 304, amendment provides for the employment of 

clerks, engineers, etc., and legal counsel who shall be the legal advisor of 
county commissioners and other county officers, and shall prosecute and 
defend all suits to which the commissioners or county officers are parties, 
and perform the duties of prosecuting attorneys provided in sections 799, 
1277, 1278a, and 3977. (No referance to 1274.) 

"l.Iay 9, 1908, 99 vs. 337, amendment provides that 'upon written request 
of the prosecuting attorney legal counsel may be employed' with same 
duties as above. 

"As so amended, section 845 is now in force as follows: 

" 'The board of county commissioners shall be capable of suing and 
being sued, pleading and being impleaded, in any court of judicature; 
and of bringing, maintaining and defending all suits either in law or in 
equity involving,' etc. * * *" 

"(Legal counsel) Whenever upon the written request of the pros
ecuting attorney, the board of county commissioners of any county deems it 
advisable, it may employ legal counsel and the necessary assistants upon 
such terms as it may deem for the best interests of the county, for the per
formance of the duties herein enumerated. Such counsel shall be the legal 
adYisor of the board of county commissioners and of all other county officers, 
of the annual county board of equalization, the decennial county board of 
equalization, the decennial county board of revision, and the board of re
view; and any of said boards and officers may require of him written 
opinions or instructions in any matter connected with their official duties. 
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He shall prosecute and defend all suits and actions, which any of the 
board above named may direct, or, to which it or any of said officers 
may be a party, and shall also perform such duties and services as are 
now required to be performed by prosecuting attorneys, under sections 
799, 1277, 1278a and 3977 of the Revised Statutes, and as may at any time 
be required by said board of county commissioners." 

The history of section 1274 is as follows: 

"Prior to 1880, there was no statute making the prosecuting attorney 
either legal advisor or legal counsel of county officers. 

"The revision of 1880, section 1274: The prosecuting attorney was 
made the legal advisor of county commissioners and Qther county officers 
and his compensation therefor was provided. 

".:\Iarch 31, 1906, 98 vs. 160, amendment-prosecuting attorney shall 
be the legal advisor, etc., and shall perform the duties of legal counsel 
under section 845, and 'no county or township officer shall have authority 
to employ any other counsel or attorney at law at the expense of the county, 
except,' etc. 

"As so amended section 1274 is now in force as follows: 

"'Section 1274. The prosecuting attorney shall be the legal advisor of 
the county commissioners and all other county officers and any and all 
of them may require of him written opinions or instructions in any mat
ters connected with their official duties; he shall also perform all duties 
and service as are required to be performed by legal counsel under section 
845 and he shall further be the legal advisor for all township officers, and 
no county or township officer shall have authority to employ any other 
CIJtmsel or attorney at law at the expense of the county except on the order 
of the county commissioners or township trustees according as the services 
engaged are to be rendered for a county or township board or officer, 
duly entered upon its journal, in which order the compensation to be 
paid for legal services shall be fixed; but this section shall not be con
strued to affect the provisions of sections 1271 and 7196 nor to prevent any 
board of township trustees or any school board from employing counsel 
to represent them; and such counsel if employed by the township trustees shall 
be paid from the township fund, and if employed by the school baord, shall 
be paid from the school fund. * '" * The statutes seem to have always recog
nized a differance between legal advisor and legal counsel; the former being 
charged with the giving of opinions and the latter with the prosecution 
and the defense of action. This distinction was recognized in the earliest 
form of sections 845,1274, 3862 and 3977, and is judicially recognized in 
the cases of State of Ohio vs. Stafford, 11 D., 720 (8 N. P. 470) ; State ex 
rei. vs. Taylor, 3 :\. P., n. s., 505.* '' '-' 

"In order to asertain the legislative intent expressed in section 1274 
as now amended and in force, it is necessary to understand the relative 
rights and duties of the county commissioners and prosecuting attorney, 
when such section was amended by making the prosecuting attorney 
the legal counsel of the commissioners and adding the inhibitory clause. 

"Prior to that time; to-wit :\larch 31, 1906, as will be seen from the 
history of sections 845 and 1274, the prosecuting attorney was the legal 
advisor of the county commissioners and not their legal counsel. Tlze com-
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missioners had the express po~.·er unconditiuually to employ and compeusate 
legal couusel and such legal counsel if employed then became their legal 
advisor with ma;zy of tlze duties of the prosecuting attorney." 
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It therefore follows, under section 2859 of Bates Revised Statutes, as above 
quoted, that the county treasurer in case Xo. 7245 was within his legal rights in 
employing counsel other than the prosecuting attorney, and in accordance with 
the provisions of section 2862 B. R. S., as above quoted, such treasurer is entitled 
to counsel fees therefor, the same to be paid out of the county treasury. I am 
furthermore of the opinion, under provisions of sections 845 and 1274 of Bates 
Revised Statutes as they existed at the time the contract between the said county 
commissioners and the said Henry Gregg was entered into on August 19, 1905, that 
the said contract for such legal services so entered into by the said Henry Gregg and 
the commissioners of Jefferson county-is legal, and that the bill for the same 
ought to be paid by the commissioners of Jefferson county, provided they are of 
opinion that the amount thereof is reasonable. 

547. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

AN OFFICER SERVING WRITS IS ENTITLED TO MILEAGE FOR THE 

ACTUAL XU~rBER OF MILES TRAVELED IX SERVING EACH WRIT. 

vVhere all officer serves more thall o1ze writ ill either civil or criminal cases 
Oil the same trip, he is entitled to receive mileage for the actual 1111111ber of miles 
traveled and is to recci<·c this mileage 011 each writ served. 

CoLUMBDS, OHio, October 8, 1913. 

HaN. SA:">t A. H1:nso"', Bureau of Inspection and Supervision of Pub/ice Offices, 
Columbus, Ohio. 

DEAR Sm :-I have your letter of August 12, 1913, in which you inquire: 

"~Jay a sheriff serve two writs such as subpoenas, summonses, writs 
of conveyance to workhouse, either in civil or criminal cases, on the same 
trip and charge mileage upon each of such writs? 

"T f you hold that mileage is limited to the distance actually traveled, 
how should it be taxed? 

":\lay it be apportioned to the several writs in taxing costs? 

"Bureau of Inspection and Supervision of Public Offices, 

By Sam A. Hudson. 

"P. S. \\' e call attention to opnnon rendered to the auditor of state, 
February 2, 1905, page 51, of the attorney general's report January 1905-6." 

In your postscript, you refer to an opinion given by my predecessor, Hon. 
\Vade H. Ellis, on February 2, 1905, which reads: 
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"HoN. E. :VL FuLLINGTON, Deputy Auditor of State, C{Jlumbus, Ohio. 

"Dear Sir :-Your communication dated January 30, 1905, in which you 
request a construction of section 123Gb R. S., relative to the right of the 
sheriff of Champaign county to charge mileage on each of two writs 
served on William \Vooley in the Ohio state reformatory at l\Iansfield, 
when both writs were served at the same time, is received. In reply I 
beg leave to say that while the supreme court has held in the case of Rich
ardson vs. The State, 66 0. S., p. 111, that the 'mileage' allowed a public 
officer is intended to compensate him for the expense of his travel on 
official business and that where mileage is provided the officer is not entitled 
to any other compensation for personal expenses, yet there has been no 
decision of the court touching the question you submit. Section 1230b 
contains this provision: 

"'For the service of every writ or summons and return therof * * * 
when only one defendant is named therein twenty-five cents; * * * and 
mileage as in other cases.' 

"If mileage is claimed by the officer on both these writs it must be 
based upon this language contained in this provision, viz.: 'every writ or 
summons.' \Vhile it is true the officer makes but one trip for the service 
of both writs, yet if mileage is to be allowed on only one writ, we are 
met with the pertinent query upon which writ is it to be allowed? 

"Take the instance where two subpoenas are issued in a criminal case 
and served upon the same person and at the same time, one on behalf of 
the state, and the other on behalf of the defendant. If mileage is to be al
lowed only for the one trip actually taken by the officer, upon which sub
poena shall the milage be allowed? :VIanifestly, under the language of the 
statute just quoted the claim for mileage attaches to the one as strongly 
as the other and were it sought to compensate for only the miles -actually 
traveled, it could only be accomplished by reducing the milage to one-half 
upon each subpoena. This, !think, the law would not permit. I am, 
therefore, of the opinion that the only construction to be placed upon the 
language of section 1230b, as above quoted, is to allow the statutory mile
age upon both writs.'' 

I think the conclusion reached by Mr. Ellis is correct, especially in light of the 
fact that the part of section 2845, G. C., applicable to your question, reads: 

"In addition for the fee for service and return the sheriff shall be 
authori:::ed to charge on each summons, writ, order or notice, except as 
otherwise specifically provided by law, a fee of eight cents per mile going 
and returning, provided. that where more than one person is named in such 
writ, mileage shall be charged for the shortest distance necessary to be 
traveled. 

Consequently, the rule laid down by :Mr. Ellis should be followed until other
wise provided by law. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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582. 

THE RULES AXD ORDERS OF THE BOARD OF HEALTH ARE XOT 
WITHIX THE PROVISIOXS OF THE INITIATIVE AND REFER
EXDU.M. 

The ntles aud orders of the board of health enacted increasing the compeusa
tion vf their employes or creatiug positious which will iuvolve the expenditure of 
public 111011ey do uot come withiu the provisions of the initiative a11d refere11dum act. 

CoLt:MBt:S, Oaro, October 21, 1913. 

Bureau uf l•zspectiou a11d Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLDtEN :-Under date of August 6th you inquire: 

"Do rules or orders of board of health enacted previous to the recent 
amendment, increasing the compensation of their employes or creating 
positions which will involve an expenditure of public money, come under the 
provisions of the I. and R. law?" 

I assume that you ask your question with reference to section 4227-2, General 
Code as found in 102 Ohio Laws 521. As you are well aware the entire initiative 
and referendum act as found in 102 Ohio Laws 521, was repealed and a substitute 
therefor enacted in 103 Ohio Laws 211. 

Section 4227-2, General Code, (102 0. L. 521) provides in part as follows: 

"Any ordinance, resolution or other measure of a municipal cor
poration, granting a franchise, creating a right, involving the expenditure 
of money or exercising any other power delegated to such municipal cor
poration by the general assembly, shall be submitted to the qualified electors 
for their approval or rejection in the manner herein provided, if within 
thirty days after the passage or adoption of such ordinance, resolution or 
measure by the council, there be filed with the clerk, etc." 

The second paragraph of said section provides that: 

"Xo resolution, ordinance or measure of any municipal corporation, 
creating a right. involving the expenditure of money, granting a franchise, 
conferring, extending or renewing a right to the use of the streets, or 
regulating the use of the streets for water, gas, electricity, telephone, tele
graph. [lOwer or street railways, or other public or quasi-public utility .shall 
become effective in less than sixty days after its passage, etc." 

In both paragraphs of said section it is provided that a petition for referendum 
shall be filed with the clerk of the municipal corporation, and I have heretofore 
held that the penon designated by "clerk" in such section means the clerk of 
council in cities; in villages the clerk of council is also the clerk of the corpora
tion. 

\\"bile the language "ordinance or resolution of a municipal corporation" might 
if given its broadest ~cope refer to such an order of the board of health as re
ferrerl to in your question, yet the section goes on to speak of the time within 
which the referendum petition may be filed, to wit within thirty days after the 
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passage or adoption of an ordinance, resolution or measure by the council. The 
use of such language clearly shows that the intention of the act is to apply the 
referendum solely to actions of council and not to those of other bodies or officers 
which might be considered as a part of the municipal corporation. Furthermore, 
the filing of a referendum petition is with the clerk of the council. For the reasons 
above given. I am of the opinion that the rules and orders of a board of health are 
not within the provisions of the initiative and referendum. 

583. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

A ::\1ATRON OF A COUNTY CHILDREN'S HOME OR OF AN INFIRMARY 
MAY NOT BE REIMBURSED FOR EXPENSES INCURRED IN AT
TENDING THE CONFERENCE OF STATE OFFICIALS OF BENEVO
LENT INSTITUTIONS. 

Matrons are not responsible for the distribution of public funds 11sed for the 
1·e/ief a11d maintenance of the poor, their responsibility being for the care and wel
fare of the inmates, and they are not within the list of those subject to invitation 
to the state conference of officers of benevolent institutions, and if invited, are 
11ot eutitled to reimbursement for expenses. 

CoLUMBUS, OHio, October 30, 1913. 

Bureau of Tuspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEA!EN :-I have your letter of June 27, 1913, in which you inquire: 

"Section 656a, R. S., provided for state conferences of officials of 
benevolent institutions, etc., and provided that all officers duly invited 
thereto should be entitled to actual expenses incurred while in actual at
tendance at the sessions of such conferences. 

"The codifiers carried this section into the General Code as sections 
1356 and 1357, and changed the language of the last paragraph of the 
original section somewhat. 

"Query. :May a matron of a county children's home or a county in
firmary be reimbursed for expenses actually incurred under those two 
sections? 

"Does section 1357 authorize the state board of charities to invite to 
such conferences any persons or officials other than those mentioned m 
original section 656a, R. S. ?" 

Section 656a, Revised Statutes reads as follows: 

"The board of state charities may, at such times and places as they 
deem advisable, hold conferences of officers of state, county and municipal 
benevolent, penal and reformatory institutions, officials responsible for the 
administration of public funds used for the relief and maintenance of the 
poor, and boards of county visitors to consider in detail questions of 
management, the methods to be pursued and adopted to secure the eco-
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nomical and efficient conduct of such institution, the most effective plan 
for granting public relief to the poor, and similar subjects. All officials 
duly invited to such conference shall be entitled to actual necessary ex
penses, payable from any funds available for their respective boards and 
institutions, provided they procure a certificate from the secretary of the 
board of state charities that they were invited to and were in actual attend
ance at the sessions of such conferences." 

Sections 1356 and 1357, General Code, read: 

"Section 1356. At such times and places as it deems advisable, the 
board of state charities may hold conferences of the officers of state, 
county and municipal benevolent and correctional institutions, officials re
sponsible for the administration of public funds used for the relief and 
maintenance of the poor, and members of boards of county visitors. Such 
conferences shall consider in detail questions of management of such in
stitutions, the methods to secure their economical and efficient conduct, the 
most effective plans for granting public relief to the poor, and similar 
subjects. 

"Section 1357. The necessary expenses of all the persons invited to such 
conferences shall be paid from any fund available for their respective 
boards and institutions provided they shall first procure a certificate from 
the secretary of the board of state charities that they were invited to and 
were in attendance at the sessions of such conferences." 
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The rule of construction of revised statutes is that in the absence of any change 
of language necessarily evincing a change of meaning or of legislative intent, the 
revision shall receive the same construction as the acts carried into it. 

State ex rei. vs. Commissions, 36 0. S. 326. 

I nst. Co. vs. :\IcBee "85 0. S. 173. 

and numerous other ca,es, including State vs. Toney, 81 0. S. 130, which furnishes 
an illustration of what may be considered a material change in a statute. 

It cannot be claimed that the difference in language found in sections 1356 and 
1357, from that in 656a can be held to call for a change of meaning. Conse
quently I think the only question left is whether the matron of a children's home is 
entitled to an invitation. and reimbursement of expenses. This can only be solved 
by a construction of sections 1356 and 1357 of the General Code. 

The language used as descriptive of the persons who may be invited for con
ference is "the ofticers of state, county and municipal benevolent and correctional 
institutions, officials respomihle for the administration of public funds used for 
the relief and maintenance of the poor and members of boards of county visitors" 
which. it mmt be conceded does not, in terms, include matrons of children's homes. 

The duties of matrons of children's home, are prescribed in section 3085 as 
follows: 

"Section 3085, General Code. Subject to such rules and regulations as 
the trustees prescribed, the superintendent shall have entire charge and 
control of such home and the inmates therein. Upon the recommenda
tion of the superintendent, the trustees may appoint a matron, assistant 
matron, and teacher, whose duties shall be the care of the inmates of the 
home and to direct their employment, giving suitable physical, mental and 
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moral trammg to them. Under the direction of the superintendent, the 
matron shall have the control, general management and supervision of the 
household duties of the home, and the matron, assistant matron and teacher 
shall perform such other duties, and receive for their services such com
pensation as the trustees may by by-laws from time to time direct. They 
may be removed at the pleasure of the trustees, or a majority of them." 

That this does not bring the matrons within the descriptive part of section 
1356 is not debata,ble and I am therefore of the opinion, that because matrons are 
not responsible for the administration of public funds used for the relief and 
maintenance of the poor, their responsibility being for the care and welfare of the 
inmates, they are not within the list of those subject to invitation, and if invited 
are not entitled to reimbursement of expenses. 

594. 

Very truly yours, 
TIMOTHY S. HoG,\N, 

Attorney General. 

TOW~SHIP TRUSTEES MAY NOT PAY JUSTICES OF THE PEACE, 
TOWNSHIP CLERKS, ETC., A REASONABLE AMOUNT FOR THE 
USE OF THEIR DWELLINGS AS OFFICES-NOR MAY THEY PAY 
RENT FOR SUCH OFFICES FROM TOWNSHIP FUNDS. 

Township trustees have 110 statute authority to pay office rent for township 
clerks, justices of the peace or treasurers. 

CoLUMBUS, OHIO, October 29, 1913. 

Bureau of luspectiou and Supervision of Public Offices, Department of Auditor of 
State, Colu111bus, Ohio. 

GENTLE !liEN :-In yours of August 5, 1913, you ask: 

":\Iay township trustees pay justices of the peace, township clerks or 
township treasurers a reasonable amount for the use of their dwelling as 
offices? 

"~Iay said trustees pay rental charges for offices, for use of justices 
of the peace and other township officers, from the township funds?" 

The answers to your questions are determined by an examination of the statutes 
relative to the subject concerning which you inquire. 

If there are no express provisions of law covering such matters, and the 
statutes are silent thereon, then 'such payments cannot be made. 

There is no i111plied authority in this state, for any person or officer to draw 
money from a public treasury. It is illegal to pay out or receive public funds in 
Ohio, unless the same is expressly provided for, or authorized, by statute. I have 
carefully examined the General Code relative to justice of the peace chapter 11. 
title 4, sections 1712, et seq.; chapters 2, .3 and 4 of division 2, title 11, sections 3268 
to 3326, inclusive, relative to township trustees, clerk and treasurer; also chapter 
I of the same division and title, containing general provisions as to civil townships. 

I find no authority in any statute on these subjects, authorizing the trustees 
to pay rent for offices for any township officers. In certain cities, the law provides 
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that offices, fuel, etc., shall be furnished justices of the peace. They, however, are 
paid a salary and turn their fees into the treasury, through their clerks. The other 
justices receive, outside of their fees, only copies of the laws, dockets and a desk, 
all of which go to their successors in office. Clerks are p"aid a salary and fees, 
and nothing else. Treasurers receive a percentage on the funds paid out, and no 
more. 

Until additional legislation is enacted, permitting township trustees to pay said 
rents for township officers, the same cannot lawfully be done. 

595. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

WHERE A VILLAGE CLERK RECEIVES CO:\IPEXSATIO~ IX ADDITION 
TO HIS SALARY RECOVERY MAY BE HAD AGAIXST HDI AND 
HIS BOXDS:\IEN. 

Where n village coullcil in ji.ri11g tlze salary of the village clerk provided for an 
amzual salar;:,• and the11 later coullcil during the term for which said clerk has been 
elected passed a motio11 to allow said clerk compensation of $25.00 for each special 
improvement, tlms compe11sating him i11 addition to his regular salary for what was 
co11sidered to be extra clerical work, the amowzts paid beyo1zd the altllttal salar;:,• 
were paid without authority of law a11d are proper subjects of recovery against the 
clerk a11d his bo11dsmen. 

Cou;MBUS, OHio, Xovember 6, 1913. 

Bureau of lltsf'ection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLE11EN :-] have your letter of October 13, 1913, in which you inquire: 

"A council of a village in fixing the salary of the village clerk, who 
is ex-officio clerk of council, simply provided for an annual salary, which 
has been paid monthly or quarterly. Council later, and during the term 
for which said clerk had been elected, passed a motion to allow said 
clerk a compensation of $25.00 for each special improvement. Thus com
pensating him, in addition to his regular salary, for what they considered 
to be extra clerical work in recording the minutes and ordinances authoriz
ing such impro\·cment, preparing the bonds, and serving necessary notices. 
Quite a large sum of money has been paid to said clerk under said motion 
of council. Can a finding for reco\·ery be maintained against said clerk 
a ted his bondsmen for the public funds thus received by him?" 

In reply to which I desire to say: 
Section 42i9, General Code, provides for the election of a village clerk as 

follows: 

"The clerk shall be elected for a term of two years, commencing on 
the first day of January next after his election, and shall serve until his 
successor is elected and qualified. He shall be an elector of a corpora
tion." 

13-A. G. 
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The compensation of the clerk and his bond is fixed by council under authority 
of section 4219. 

''Section 4219. Council shall fix the compensation and bonds of all 
officers, clerks and employes in the village government, except as otherwise 
provided by law. All bonds shall be made with sureties subject to the ap
rroval of the mayor. The compensation so fixed shall not be increased or 
diminished during the term for which any officer, clerk or employe may 
!:ave been elected or appointed. Members of council may receive as com
pensation the sum of two dollars for each meeting, not to exceed twenty
four meetings in any one year." 

The language here used-"The compensation so fixed shall not be increased 
nor diminished during the term for which any officer, clerk or employe may have 
been elected or appointed," is plain and unequivocal. 

In view of this provision, I am of opinion that the adqition of $25.00 for each 
special improvement, to the salary of the clerk, is without authority of law, and 
that the amounts received by him in virtue thereof, are proper subjects of recovery 
against him, mzd his bondsmen. 

605. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

IT IS ~OT LEGAL TO PAY THAT PART OF THE SHERIFF'S PROCLA
l\TATION WHICH FOLLOWS THE HEADING "NOTICE TO JUDGES 
AND CLERKS OF ELECTIO:NS"-THAT PART OF THE PROCLAMA
TIO:N WHICH DESIGNATES THE COUNTIES OF THE SEVERAL 
JUDICIAL, SENATORIAL A?\D CONGRESSIONAL DISTRICTS MAY 
BE PAID FOR-WHERE THE SHERIFF DOES NOT FURNISH A COPY 
OF HIS PROCLAl>IATION BUT AUTHORIZING THE MAKING AND 
PUBLICATION OF SUCH PROCLAMATION, THIS WOULD BE RE
GARDED AS HIS OWN ACT AND WOULD NOT IN ANY WAY AF
FECT THE ELECTION. 

1. The sheriff of Greene county in making his proclamation has exceeded his 
authority. and the pa;ymrnt for that Part thereof which follows the said heading 
"Notice to judges and clerks of elections" will not be legal. 

2. While that part of the proclamation which designates the counties of the 
se<.'eral judicial, senatorial and congressioual districts, aud the repetition of the 
phrase "the state of Ohio" 011d "Greene count)', Ohio," are undqubtedly super
fluous and umzecessary, it would uot be illegal to pay for their publication. 

3. Where the sheriff does not fumish a copy of his proclamation for publica
tion, but authori:::es the making of such copy and adopts it as his own, this would be 
1'egarded as his own act and would not affect the election of which it gives notice. 

COLUMBUS, OHio, July 18, 1913. 

Bureau of lnspcctioll alld Supervision of Publi~ Offices, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of November 2, 
1912, enclosing sheriff's proclamation of election, as published in Greene county, 
Ohio, and requesting my opinion upon the following questions: 
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"I. Is it legal to pay for that part of the said proclamation which fol
lows the heading "notice to judges and clerks of elections," being the 
second column thereof? 

"2. Also, whether it is legal to pay for that part of the proclama
tion which designates the counties of the several judicial, senatorial and 
congressional districts. 

"3. Whether it is legal to pay for repeating the phrase 'the state of 
Ohio' after each officer on the state ticket, and the phrase 'Greene county, 
Ohio," after each officer of the county ticket. 

"4. What would be the effect if in fact, it should develop that the 
sheriff did not furnish the copy for this proclamation, but that the same 
was made up by one of the newspapers?" 
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Answering your first question, I beg to state that the authority for the sheriff's 
proclamation of elections is found in sections 4825 and 4827, General Code. Section 
4825 relates to the election of electors of the president and vice president of the 
United States, and section 4827 relates to any general election within the state, 
and except for these distinctions, are substantially the same. Section 4827 pro
vides that "at least 15 days before the holding of any such general election the 
sheriff of each county shall give notice by proclamation throughout his county 
of the time and place of holding such election and the officer at that time to be 
chosen. One copy of the proclamation shall be posted at each place where elections 
are appointed to be held and such proclamation shall also be inserted in a news
paper published in the county." 

Section 6252, General Code, which is to be read in connection with sections 
4825 and 4827, although a consideration of that section is not necessary to a de
termination of the question presented here, provides that: 

"Such publication shall be published in two newspapers of opposite 
politics at the county seat, if there be such newspaper published thereat, 
and in counties having cities of 8,000 inhabitants or more, not the county 
seat of such counties, additional publication of such notices shall be made 
in two newspapers of opposite politics in such counties." 

Sections 4825 and 4827 make the publication of the proclamation of elections 
mandatory upon the sheriff of each county and expressly prescribe what such 
proclamation shall contain. That part of said proclamation which follows that head
ing "notice to judges and clerks of elections" is clearly not within the provisions 
of either sections 4825 and 4827, and unless included therein by implication, the 
payment therefor would not be legal. 

I take it that the only object of the legislature in requiring the sheriff to make 
a proclamation of the time and place of holding elections and the officers at that 
time to be chosen, was to give to every elector notice of the time and places that 
elections are to be held and the officers to be elected, and not to instruct the clerks 
and judges of elections in their duties. 

That part of said proclamation which follows the heading "notice to judges 
and clerks of elections" is merely for the purpose of instructing said judges and 
clerks in their duties and includes therein nearly exact copies of section 5082 to 
section 5091, General Code, inclusive. 

The judges and clerks of elections, both in precincts where the voters are and 
are not registered, are appointed by the deputy state supervisors and are under 
their control. 

Sections 4875 and 4876 pro,·ide that, the board of deputy state supervisors 
shall instruct the judges and clerks of elections in their duties and said sections are 
as follows: 
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"Section 4875. From time to time the board of deputy state super
visors may make and issue such rules, regulations and instructions not in
consistent with law as it deems necessary for governing and guiding the 
clerk, his deputies and assistants and the registrars of electors, judges and 
clerks of elections or other persons under the control of the board in 
the proper discharge of their respective offices and duties. No order, 
resolution or action of the board shall be valid without the vote of three 
of the four members. 

"Section 4876. Subject to the control of the board, the clerk shall 
keep a full and true record of the proceedings of the board, file and pre
serve in its office all orders, rules and· regulations pertaining to the ad
minstration of registration and elections, prepare and furnish, under the 
orders of the board, the registers, lists, books, maps, forms, oaths, certificates, 
instructions and blanks for the use and guidance of registrars, judges and 
clerks of elections and the board of canvassers; provide for timely furnish
ing of such officers therewith, and with the necessary supplies provided for 
them; to receive and keep close custody of the registers and copies returned 
to such office, as herein provided, of records, papers and certificates of 
every kind, relating to the offices or administration of the board. He 
shall have the care of the ballot boxes while deposited at the office of 
the board, and perform such other or further duties pertaining to such 
office and affairs as are prescribed by the board." 

Although the law does not require the publication of notices to the judges 
and clerks of elections and of instructions relating to the duties of their office, I 
am of the opinion that if such publication were necessary it would be the duty 
of the deputy state supervisors of elections and not of the sheriff to make it, and 
that the sheriff of Greene county, in making the publication referred to in your 
letter, has exceeded his authority and that the payment for that part thereof which 
follows the said heading "notice to judges and clerks of election," would not be 
legal. 

Questions number two and three are similar and can be answered together. 
\Vhile that part of the proclamation which designates the counties of the several 
judicial, senatorial and congressional districts and the repetition of the phrases 
"the state of Ohio" and "Greene county, Ohio," are undoubtedly superfluous and 
unnecessary, I am of the opinion that it would not be illegal to pay for their 
publication. 

\\"hile it would be the wise course for every sheriff in his official publications 
to follow closely the forms prescribed by your bureau, it is not mandatory for him 
to do so. No two persons would employ the same language in stating the same thing, 
and since the legislature has not made it mandatory upon the sheriff to follow any 
prescribed forms, it has undoubtedly intended to leave to him some discretion in 
these matters. That part of the proclamation referred to in question No. 2 and 
the phrases referred to in question X o. 3 undoubtedly can be said to be within the 
limits of section 4827 in that they make definite what officers are to be elected; and 
although they may be said to be superfluous and unnecessary, I do not believe that 
payment for their publication would be illegal. 

Answering your fourth question, I will say that although it develops that the 
sheriff did not furnish the copy for this proclamation and that the same was made 
up by one of the newspapers, if he authorized the making of such copy and 
adopted it as his own, I am of the opinion it would be regarded as his own act, 
and would not in any way affect the election of which it gave notice. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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608. 

THE STATE IS XOT LIABLE FOR AXY PART OF THE COST OF ADVER
TISIXG DELIXQUEXT LAXD FOR SALE. 

lJnder tlze provisions of the General Code, the state is not liable for any part 
of the cost of ad·vertisi11g for the sale of deliuqueut land. Tlze same may not be 
charged agai11st the proper st!bdh•ision of the cou11ty, nor is the cottllfJ,• entitled to 
any reimbursement therefor from the taxiug district. The cOIWIJ,• alone is obliged 
to bear the expense of tflis advertisiug. 

CoLUMBUS, 0IJ:IO, August 15, 1913. 

Bureau of fllspectioll aud Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEXTLEMEX :-Under date of July 9, 1913, you request my opinion as follows: 

"In accordance with the form of semi-annual settlement prescribed by 
the auditor of state, county auditors have, for many years past, been ap
propriating the cost of advertising delinquent and forfeited lands to all 
the funds entitled to share in the distribution of taxes collected thereon, 
including the state." 

You then ask: 

"Is the state liable for any part of the cost in such advertising? If not, 
should the same be charged against the proper civil subdivisions of the 
county, or should it be charged to the county fund and not reimbursed by 
the taxing district?" 

Under sections 2596, a list of the delinquent lands is taken by the county 
auditor from the county treasurer and returned to the duplicate to be collected by 
the treasurer under 2608, with their penalty, as other taxes are collected. 

Under 5704, 5705 and 5706, General Code, the auditor is authorized to cause 
a list of delinquent lands to be advertised as therein provided, preparatory to 
their sale by the county treasurer, under 5711, General Code. 

No where in the statute can I find any express direction with regard to the 
payment of the cost of advertising of such delinquent lands. The general scheme 
provided for the collection of such taxes, is the same as that provided for the col
lection of ordinary taxes. Such collection being a county activity, however, and 
there being an undisputed duty on the part of the county auditor to provide for 
such advertisement, it is clear that such expense must be borne by the county. 
I have been unable further to find any provision in the statute for the apportion
ment of this expense, either as regards the state or with respect to any of the 
subdivisions of the county which receive portions of the fund accruing from the 
sale of delinquent lands. 

The procedure for the sale of forfeited lands is somewhat different. Forfeited 
lands are advertised for sale by the auditor, under section 5751, General Code and 
under section 5752, General Code, the auditor himself is required to make the sale. 
Section 5771, General Code, is of material interest as regards forfeited lands, to 
the inquiry as presented by you. This section provides as follows: 

"The county auditors shall apportion to their several funds, and pay 
over to the county treasurer of the proper county, the amount of moneys 
received from the sale of lands and town lots forfeited to the state for the 
non-payment of taxes." 
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This statute, as it now appears and as it was enacted in 102 0. L. page 280, 
presents a marked departure from the language of the statute as it appeared prior 
to this enactment. As it formerly appeared, the statute read as follows: 

"The county auditor shall apportion to their several funds and pay 
over to the county treasurer of the proper county, the amount of moneys 
received from the sale of lands and town lots forfeited to the state for 
the non-payment of taxes, after deducting the expense of advertising 
and distributing the amount to the several funds for which the taxes were 
originally levied. * * *" 

In the statute prior to its amendment, 102 0. L., as above stated, provision 
was made for the deduction of the expenses of advertising. This fact probably 
accounts for the long established custom referred to by you with reference to 
forfeited lands. While this language would justify the custom as regards for
feited lands, there is not, nor can I find that there ever has been, any provisions 
in the s-tatutes for such a deduction and consequent apportionment of these ex
penses among the state and subdivisions of the county with reference to taxes re
ceived from the sale of delinquent lands. The change in this statute with respect 
to forfeited lands is clear and its impor.t unmistakable, and since this cbange there 
now exists no authority for the apportionment of such expenses in this manner. 

As I have held in reference to delinquent lands, so I must conclude with 
respect to taxes received from the sale of forfeited lands. Both being duties in
cumbent upon the auditor of the county and there being no other direction pre
scribed hy the statutes, it is clear that the expense of such advertisement must be 
paid from the county treasury, and since there is no provision for the apportionment 
of this expense to either the state or to any of the subdivisions which receive ap
portionments of the fund accruing from either the sale of delinquent or forfeited 
lands, i am of the opinion that such apportionment must not be made and that the 
county alone is obliged to bear the expense of advertising. 

The statutes throughout these chapters, setting forth the duties of the county 
auditor and county treasurer and other officials having to do with the coilection 
of taxes and the handling of funds accruing therefrom expressly provide for each 
step taken in the procedure and nowhere is there any authority which commits to 
the discretion of the auditor of state the power to describe any method of ap
portionment of funds in this respect. 

In many instances, the legislature has taken pains to set forth that a certain 
deduction of collected taxes shall be apportioned to the funds entitled to receive 
therefrom. Thus, under section 2590, General Code, when taxes are refunded, 
a portion oi the amount of the ref under must be deducted from the amount due. 
the state. -

Under section 2597, General Code, prior to the auditor's apportionment to the 
respective subdivisions of the amount clue them, the fees due the treasurer must 
be deducted. 

Under section 2624, General Code, the fees aiiowed to the auditor on semi
annual settleme1~ts must be apportioned and deducted accordingly from the amounts 
clue the state and subdivisi_ons. 

Under section 2672, General Code, the expense of paying collectors of tax, 
employed by the county treasurer, must be apportioned ratably by the county auditor 
among the funds entitled to share in the distribution of such taxes. The same is 
true, under section 2685, General Code, ·of the fees apportioned upon semi-annual 
settlements to the county treasurer. 

Since the legislature has taken the precaution to expressly provide the instances 
when expenses incurred in the collection of taxes are to be borne ratably by the 
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state and other funds entitled to benefit therefrom, and sinse such express pro
vision is not made as regards the cost of advertising with reference to which you 
inquire, it seems unquestionably that such expense is to be borne by the county, 
and that reimbursement therefor is not to be charged ratably against the shares of 
the state and the subdivisions of the county. 

This view is supported by a consideration of section 2648, General Code, 
which requires the treasurer to publish notice of rates of taxation prior to the 
collection of ordinary taxes. There is no provision for the apportionment of 
this expense and no question has arisen as to the right of the county to expect 
payment of respective shares of such expense from the state and county sub
divisions. l see no difference in principle between the practice of requiring the 
county to bear the expense of advertisement prior to the collection of ordinary 
taxes and the practice of requiring the county to bear a kindred expense in the 
collection of delinquent taxes. 

I do not attempt to set forth the reasons for this policy adopted by the legis
lature, but a consideration of the fact that the county officials receive fees for 
their duties in the collection of taxes, which fees accrue to the county treasury, 
would seem to go some length in explaining the practice of requiring the county to 
bear the expense of certain parts of the procedure of collection. 

I am of the opinion, therefore, that the state is not liable for any part of the 
cost of such advertisement and that the same may not be charged against the 
proper subdivisions of the county, nor is the county entitled to any reimbursement 
therefor from the taxation district. 

Your next question is as follows: 

":\lay a person desiring to redeem real estate (sold at. delinquent or 
forfeited land sale) as provided in sections 5734, 5735 and 5756, be re
quired to pay a pro rata share of the cost of advertising as 'costs' 
(sections 5734-5) or as 'other expenses incidental to and arising from the 
sale' (section 5756) ?" 

Sections 5734, 5735 and 5756, General Code, are as follows: 

"Section 5734. A person desiring to redeem land or town lots sold at 
a delinquent tax sale within the year after the sale thereof, or within one 
year after the expiration of any of the disabilities named in the next 
preceding section, may deposit with the county treasurer, upon the cer
tificate of the county auditor particularly describing and specifying such 
land or town lot, an amount of money equal to that for which such land 
or town lot was sold, and the taxes subsequently paid thereon by the pur
chaser, or those claiming under him, together with interest, and fifteen per 
cent. penalty on the whole amount paid, i11cludi11g costs, and one dollar 
to pay the expenses of advertising as hereinafter provided. 

"Section 5735. A person desiring to redeem any land or town lot at 
a delinqueut tax sale, after the expiration of one year from the sale thereof, 
and within the time limited by law for such redemption, may deposit with 
the county treasurer, upon the certificate of the county auditor, particularly 
describing and specifying such land or town lot, an amount of money 
equal to that for which such land lot was sold, and the taxes subsequently 
paid thereon by such purchaser, or those claiming under him, together 
with interest and twenty-five per cent. penalty on the whole amount paid, 
i11cluding costs, and one dollar to pay the expense of advertising, as here
inafter provided. 
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"Section 5756. \Vhen a tract or parcel of land is sold, under the 
provisions of this chapter, at forfeited sale, any person, desiring to do 
so, may redeem it, at any time within six months from the sale thereof, 
by depositing with the county treasurer as provided in the 11ext preceding 
chapter of this title, the amount of such sale with fifty per cent. penalty 
thereon, aud paying all other expenses incidental to, and arising from the 
sale." 

For a proper understanding of the import of these statutes, a view of sections 
5737 and 5738, providing for the reimbursement to the original purchaser by the 
person redeeming of the amount paid by the purchaser, is necessary. 

Under said section 5737, General Code, when a party desiring to redeem, has 
deposited, the funds specified by said sections 5734 and 5735, with the county treas
urer upon the surrender of the tax certificate by the original purchaser, said original 
purchaser, under section 5738, General Code, is entitled to r'eceive all of the funds 
so deposited with the exception of course of the one dollar prescribed "to pay 
the expense of advertising as hereinafter provided," such advertisement being the 
notice of redemption in section 5737, General Code. 

There can be no dispute that under these sections the amount of money de
posited is to be received by the original purchaser and is intended to reimburse 
that party for the expense incurred by him in connection with the purchase and the 
tax sale. I can find no provision in the statutes requiring such purchaser to bear 
any part of the expense of advertisement of delinquent or forfeited lands as above 
stated and since that expense is to be borne by the county, it is clear that costs 
intended to reimburse the purchaser cannot by any means be presumed to include 
expenses borne by the county. 

The procedure of section 5756, General Code, with reference to the redemption 
of forfeited lands is by express reference to that section p~tterned after the pro
cedure with reference to the sale of delinquent lands, to wit; sections 5737 and 
5738, General Code. 

For the same· reason, therefore, advanced with respect to the procedure of 
redemption of delinquent lands, I am of the opinion that the terms "all other ex
penses resulting to and arising from the sale" as they appear in section 5756, 
General Code, comprise expenses incurred by the purchaser, and by no means can 
be attributed to the expenses borne by the county, as I hav.e held is the case with 
the advertisement of forfeited lands. 

It would scarcely seem necessary to add that the expenses so incurred by the 
purchaser are the costs of the deed and the cost of the transfer on the books oi 
the auditor, as prescribed by sections 2626, 5731 and 5762, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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612. 

WHERE THE COU~TY CO:\DIISSIOXERS HAVE CO~TRACTED WITH 
THE CLERK OF COURTS AXD PAID HDI FOR REARRAXGIXG AXD 
REFILIXG PAPERS, AXD FIXDIXGS HAVE BEEX :\lADE AGAIXST 
SUCH PERSOXS, THE ~IOXEY PAID OUT OX SUCH COXTRACTS 
CAXXOT BE RECOVERED. 

H'here the commissioners of Erie county have entered into contracts with the 
clerk of courts for indexing certain records, and remwzbering, rearrangi11g and re
filing certai11 papers, records, and cases i11 the common pleas court, and 1111der 
orders from such court, and ji11diugs lwve been made against said parties for re
co~'ery, t!ze mouey paid out 011 such collfracts may uot be recovered. 

CoLUMnvs, 0Hro, ~ovember 14, 1913. 

Bureau of JnsPcctioll alld Supervision of Public Offices, Columbus, Ohio. 

GE:-<TLEMEN :-T have your letter of September 10, 1913, in which you inquire 
as to the validity of the contracts made between John F. Hertlein, as clerk of 
courts, with the commissioners of Erie county, Ohio, on July 25, 1906, and Jerome 
J. Stoll, also clerk of courts, with said commissioners, on July 31, 1909, for in
dexing certain records, and renumbering, rearranging and refiling certain papers, 
records and cases in the common pleas court, and under orders from such court, 
findings having been made against said Hertlein & Stoll for recovery, and whether 
recovery could be had under said findings. 

Dustin J., in Stloz vs. Selz, treas., 12 0. D., 664, holds: 

"* * * The commissioners did not in fact order the clerk to do the 
work, but by removing the old wooden file cases and putting metal cases 
in their stead, they were bound, therefore, to refile them in at least as 
good Cider as they were before the change. They decided to go further 
and thoroughly overhaul, arrange and classify all the old records and papers. 
In this way, therefore, it became competent for them to contract for the 
work. They were obliged to rebuild what they had torn down. * * *" 

This explicitly recognizes the right of the commissioners to make such con
tract, at lea~t when, as in these cases, it appears to have been clone in pursuance 
of an order of the court. Says Judge Dustin, "It was not the province of the 
commissiom·rs to order it clone, but the duty of the court upon its attention being 
called to the matter." 

However, it does not appear that concurrently with the making of these con
tracts, or either of them, a certificate was filed that there was money in the treasury 
applicable to their satisfaction. This, if true, would render both contracts invalid, 
and the right to recover would be relegated to a consideration of the Fronizer 
case, and whether is was controlling or not. 

In the Fronizer case a contract was made for the furnishing of material and 
comtruction of certain bridges, but no certificate as to money being in the treasury 
was made or filed. The claim was made that the contract was secretly made, 
fraudulent, for an excessive price (double value) and made by two members of 
the board who concealed the same from the other members and that no minute 
or record of the contract was made. The contracts were fully performed and the 
money paid thereon, $1,931.00, and suit was brought to recover the amount thereof. 
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The defense claimed the county had received, accepted and was still using the 
bridges and should not be permitted to recover the money and keep the bridges. 

At the close of said opinion, 77 0. S., 18, Spear, ]., says: 

"* * * Buchanan Bridge Company vs. Campbell, 60 Ohio St., 406, is 
cited. That case simply holds that a contract for a bridge made in 
violation or disregard of the statutes on the subject, is void, and no re
covery can be had against the county for its value. Courts will leave parties 
where they have placed themselves and refuse relief. It is difficult to 
see that this case aids the plaintiff's contention. 

"The county should not be permitted to retain both the considera
tion and the bridges. And as in the case above cited, the court left the 
bridge company where it found it, so in this case the court leaves the 
county of Sandusky where it finds it." 

I feel that this case precludes a recovery back of the amount paid under either 
of said contracts, conceding their invalidity for the reason controlling in Stolz vs. 
Sel:~, treas., and if they are not invalid for that reason, then I can see no reason 
for their invalidity, and in that event, no recovery might be had. 

613. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

THE CLERK OF COURTS MAY NOT REQUIRE PAYMENT FOR OFFICIAL 
SERVICES IN CIVIL CASES BEFORE SUCH SERVICE IS RENDERED. 
HE MAY CHARGE IN ADVA~CE FOR TRANSCRIPTS MADE FOR 
TAKING CASES ON ERROR TO A HIGHER COURT AND FORTRAN
SCRIPTS MADE FOR THIRD PERSONS. 

Clerks of courts may not demand prepayment of costs in cases, as they are 
made or as the litigation proceeds, nor can they insist upon prepayment for tran
scripts for appeals in civil cases, but may do so for transcripts made for taking 
cases on en·or to a higher court, or for transcripts made for third persons. 

CoLUMBus, OHIO, November 15, 1913. 

Bureau of l11sPcction and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of November 4, 1913, in which you inquire; 

"May clerk of courts require payment for official services in civil cases 
before they are rendered, or as soon as they are rendered, and may lie 
refuse to render further services until such fees are paid? 

"May the clerk of courts require the payment of fees for transcripts 
before delivering the same, (a) in an appeal case; (b) in a case carried 
to the higher court on error?" 

Section 2900, General Code, formerly section 1260, Revised Statutes, insofar 
~-S applicable here, reads: 
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"For services hereinafter specified, when rendered, the clerk shall 
charge and collect the fees provided in this and the next following sec
tion and no more." 
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Judge Bigger· in Franklin county, Ohio, common pleas court holds that the 
words "when rendered" cannot be construed to mean "before rendered." See 
State ev rd. vs. :\IcCafferty, 6 X. P. X. 5. 558, and Judge :\Icllvaine in Abbey 
vs. Fish, 23 0. S. 413 has used this language: 

''It is said in argument, that officers and others entitled to taxable 
fees may, in all instances, demand payment in advance, and therefore it 
should be inferred that the legislature did not intend to secure to them 
any interest or equity in the judgment for costs. \Vhether the premise in 
this argument be correct, is a question of some doubt; but whether it be 
or not, it is quite clear that it never has been the policy of the legislature 
to comvel prepayment in all cases, as is manifest from the many pro
vi£ions made for their collection after credit given." 

From the language of Judge Mcilvaine, the decision of Judge Bigger, and the 
fact that it has been held that prepayment of costs could not be imposed as a 
condition precedent to entering a decree in a divorce case, it must be held to 
be the law of Ohio, that a clerk cannot require payment for official service in 
civil rases before they are rendered. 

Section 12236, General Code, reads: 

"Forthwith, upon the perfecting of an appeal, the clerk of the com
mon pleas court shall make a true transcript of docket and journal entries, 
including the final judgment in the cause, which, with the original plead
ings anrl other papers he shall deliver at the office of the clerk of the 
circuit court, not later than the first day of its next term thereafter. At 
his own costs, either party may require a full record of the case in the 
court below, to be made." 

This, to my mind, places the making of transcripts for appeals in the same 
category with other costs in the case, and prepayment for the same may not be 
demanded. 

Section 12264, General Code, reads: 

"Probate judges, justices of the peace, and other judicial tribunals 
having no clerk, and the clerks of every court of record, upon request, and 
being p;;.id the lawful fees therefor, shall furnish an authenticated tran
script of the proceedings, containing the judgment or final order in such 
courts, to either of the parties or to any person interested in procuring such 
transcript." 

This section, as I construe it, compels the clerk to furnish the transcript upon 
request, and upon "being paid the lawful fees" which gives him the right to demand 
prepayment, and to make it a condition precedent to his delivering the transcript. 

Tu summarize, my ans~er is: Clerks of courts cannot dema_nd prepayment of 
costs in ca~es, as they are made or as the litigation proceeds, nor can they insist 
t•pon prepayment for transcripts for appeals in civil cases, but may do so for 
transcripts made for taking cases on error to a higher court, or for transcripts 
made for third persons. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 



396 BUREAU 

616. 

A PERSOX HOLDIXG AN OFFICE OF TRUST OR PROFIT BY ELECTION 
OR APPOINDfEXT, OR AS AGENT, SERVANT OR El\IPLOYE OF 
SUCH OFFICER OR OF A BOARD OF SUCH OFFICERS, l\1UST XOT 
DE IXTERESTED IN CONTRACTS FOR FURNISHIXG SUPPLIES 
FOR THE USE OF THE l\lUNICIPALITY. 

117/zere a 111a1z lzas been employed by a park commission of a city to look after 
tlze improvement of city parks, at a salaY}' paid from tlze park fund, and is a 
member. of a firm in the city from ·whom the commission desires to purchase 
materials for the par!?, it would be illegal for the commission to make purchases 
from this firm. 

CoLUMBUS, OHIO, November 6, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of July 11, 1913, you inquire whether when a man 
has been employed by a park commission of a municipality to look after the im
provement of city parks, at a salary paid from the park fund, and who is a member of 
a firm in the city, from whom the commission desires to purchase materials for 
the parks, it would be legal for the commission to make purchases from- such firm. 

Section 12910 of the General Code, is as follows: 

"\Vhoever, holding an office of trust or profit by election or ap
pointment, or as agent, servant, or emplo:ye of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, vil
lage, board of education or a _public institution with which he is con
nected, shall be imprisoned in the penitentiary not less than one year nor 
more than ten years." 

I have heretofore ruled that the prohibitions of this statute extend to any 
agent, servant or employe who acts for such board of officers in a public capacity. The 
contemplated purchase would, therefore, be a clear violation of the terms of this 
statute and a contract so entered into would be void. 

(Goblet Co. vs. Findlay, 5 0. C. C. 418.) 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attomey General. 
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6i7. 

THE LORA IX COUXTY LA \V LIBRARY ASSOCIATION IS NOT EX
TITLED TO FIXES ASSESSED AXD COLLECTED IX THE CRL\IIX AL 
COURT OF LORAIX, OHIO. 

Hlhere a criminal court is established in the city of Lorain, Ohio, under special 
act 101 0. L., 385, and was constituted a court of record and was git•en jurisdiction 
of offeuse and misdememwrs under the state law, tlze Lorain county law librar}• 
associatio11 is not entitled to tlze fines assessed and collected in said court, an~ 
such fines should be credited tu the general revwue fund. 

CoLUMBVS, OHIO, November 5, 1913. 

Bureau of 17lsf'ection and Super'i.:ision of Public Offices, Columbus, 0/zio. 

GENTLEMEN :-I have your letter of October 2nd in which you ask: 

"Under special act 101 0. L. 385, a criminal court was established 
in the city of Lorain, Ohio, which court was styled the criminal court, 
and was constituted a court of record and gave jurisdiction of offenses 
under city ordinances and misdemeanors under the state law. 

"Query. Is the Lorain county law library association entitled to the 
fines assessed and collected in said cases in prosecutions made in said 
criminal court? Or should said fines be deposited in the county treasury 
to the credit of the general fund of the county?" 

The organization of police courts is provided for in sections 4567 et seq., 
General Code. The powers and jurisdiction thereof are specifically set forth in 
the statutes, but it is not believed necessary to a solution of your question to fully 
set them out. However, it is thought best to call attention to section 457i which 
reads: 

"The police court shall have jurisdiction of, and to hear, finally de
termine, and to impose the prescribed penalty for, any offense under any 
ordinance of the city, and of any misdemeanor committed within the 
limits of the city, or within four miles thereof. The jurisdiction of such 
courts to make inquiry in criminal cases shall be the same as that of a 
justice of the peace. Cases in which the accused is entitled to a jury 
trial, shall be so tried, unless a jury he waived." 

The act to which you call attention is entitled "an act to establish a criminal 
court in the city of Lorain, Lorain county, Ohio," and the first section thereof reads: 

"Section 1, 101 0. L. p. 385. There is hereby established in the city 
of Lorain, Lorain count, Ohio, a criminal court held by a judge, which 
court shall be styled the criminal court and be a court of record, and shall 
have jurisdiction of any offense under any ordinance of the said city 
.of Lorain and of any misdemeanor committed within the limits of said 
city, to hear and finally determine the same and impose the prescribed 
penalty; but cases in which the accused is entitled to a trial by a jury, 
shall be so tried unless a jury is waived in writing by the accused," 

Section 305(), Gen~ral Code, reads : 
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"All fines and penalties assessed and collected by the police court for 
offenses and misdemeanors prosecuted in the name of the state, except a 
portion thereof equal to the compensation allowed by the county commis
sioners to the judges, clerk and prosecuting attorney of such court, in 
state cases, shall be retained by the clerk, and be paid by him quarterly 
to the trustees of such law library association, but the sums so paid shall 
not be less than five hundred dollars per annum, if there be such an amount. 
The moneys so paid shall be expended in the purchase of law books and 
the maintenance of such association." 

It will be observed that it is "fines and penalti"es assessed and collected by 
the police court for offenses and misdemeanors prosecuted in the name of the 
state, except, etc." and "fines and penalties assessed and collected by the common 
pleas court and probate court for offenses and misdemeanors prosecuted in the 
name of the state," are included as those going to support of libraries. 

That the court created in 101 0. L. 385, is neither a police, common pleas 
or probate court, and is not possessed of all the jurisdiction of either; requires 
neither argument nor citation; it is a different court from either of them, and 
cannot come within the definition of either. In fact, if it had been intended to 
organize this court with a view to keep it out of the provisions of section 3056, 
it is difficult to imagine how a better mode could have been selected, or how it 
could be more clearly expressed except by an exclusion in apt and unmistakable 
language. 

In my opinion there is no right to pay fines and the like collected by the 
Lorain criminal court into the library fund, and they must, therefore, go into the 
general fund. 

620. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

A CITY COUNCIL MAY NOT ENACT A SUPPLEMENTARY APPROPRIA
TION INCREASING THE AMOUNT APPROPRIATED IN THE REG
ULAR SEMI-ANNUAL APPROPRIATING ORDINANCE-WHERE AN 
APPROPRIATION FOR FURNITURE AND FIXTURES BECOMES EX
HAUSTED, THE AMOUNT APPROPRIATED IN THE REGULAR 
ORDI~ANCE FOR SUCH PURPOSE MAY NOT BE INCREASED. 

1. The city council may not legally enact supplementary appropriations in
creasing the amount appropriated in the regular semi-annual appropriating ordi
nance. 

2. If the particular subject is not contained in the regular appropriating ordi
nance, council may with certain restrictions legally pass a supplementary ordilzance 
making specific appropriations for ;uch subject. 

3. The mere fact that an item may not have been provided for in the budget 
of the administrative officer, as revised by council for its own purposes, at the time 
of making up the tax levying ordinance, does iwt of itself preclude council from 
making a subsequent appropriation for that purpose, either at the time of making 
the regular semi-annual appropriation or at a subsequent date. 

4. If an appropriation for fumiture 011d fixtures becomes exhausted, cowzcil 
may uot legally pass a supplemeutary appropriation for a desk for sttch office, thus 
indirectly increasing the amozmt aPPropriated in the ref!ular ordinance for furniture 
rmd fixtures. 
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COLUMBCS, OHIO, September 19, 1913. 

Burec.u of Inspection and Supervisiotf of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEl:TLEMEN :-Your letter of August 7th, receipt whereof is acknowledged, is 
in full as follows: 

"1. :\lay city councils legally enact supplementary appropriations 
increasing the amount appropriated in the regular semi-annual appropriat
ing ordinance? 

"2. If the particular subject is not contained in the regular appro
priating or"clinance may council legally pass a supplementary ordinance 
making specific appropriation for said subject? 

"3. If said item so provided for in the supplementary ordinance had 
been included in the estimate of the administrative officer and refused by 
council may council later in the period make specific appropriation for the 
pa.rticular subject not appropriated for in the regular ordinance? 

"4. If an appropriation for furniture and fixtures has become exhaust
ed, may council legally pass supplementary appropriation for desk for said 
office, thus indirectly increasing the amount previously appropriated in the 
regular ordinance for furniture and fixtures? (See attorney general's 
opinions dated March 2, 1910 and May 24, 1911.)" 

I have considered the opinion of my predecessor, to which you refer, and that 
of my own, and have reached the conclusion that both of them ought to be modified 
in certain respects. In them the broad conclusion is stated that no appropriation 
can be made by a municipal council after the passage of what is known as the 
semi-annual appropriating ordinance. This conclusion is, in my judgment too 
broad and requires qualification. 

The sections of the General Code, the interpretation of which is involved in 
each of your four questions are as follows: 

"Section 3787. On or before the first :Monday in March of each 
year the several officers, boards and departments in each municipal cor
poration, shall report an estimate, in itemized form, to the mayor and 
auditor, or clerk, of the corporation, stating the amount of money needed 
for their wants for the incoming year and for each month thereof. 

"Section 3790. To enable the mayor to make up his annual budget, 
each director or board and each officer, provided for in this title, on or 
before the last :\Ionclay in :\larch of each year, shall make and file with the 
mayor, and also with the auditor, a carefully prepared and itemized es
timate of the amount of money needed in such department or office for all 
purposes for the ensuing fiscal year, such estimate to be given for each 
month. 

"Section 3791. On the first clay of April of each year the mayor shall 
submit to council the annual budget of current expenses of the municipality, 
any item of which may be reduced or omitted by council, but the cowzcil 
shall not increase the total of such budget. In the making of the annual 
budget, the mayor may revise and change any and all items in the annual 
estimates furnished for him by the directors and officers as herein pre
scribed, but shall not increase the total of any such estimate when in
cluding it in his annual budget to council. On such date, and at such other 
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times as he deems expedient, he shall report to council concerning the 
affairs of the corporation, and make such recommendations to council as 
he deems proper for the welfare of the municipality. 

"Section 3793. The council shall examine and revise each annual 
budget submitted by the mayor. After it has determined by ordinance the 
percentage to be levied for the several purposes allowed by law upon 
the real and personal property in the corporation returned on the grand 
duplicate the levies shall be submitted by the council to the board of tax 
commissioners, which board shall examine. and return them, as provided 
by law, with such suggestions and recommendations as it deems proper. 

"Section 3794. On or before the first Monday in July, each year, 
council shall cause to be certified to the auditor of the county, the rate 
of taxes levied by it on the real and personal property in the corporation 
returned on the grand duplicate, who shall place it on the tax list of the 
county in the same manner as township taxes are by law placed thereon. 
The ordinance prescribing the levy shall specify distinctly each and every 
purpose for which the levy is made anc! the per cent. thereof, and if 
he finds that the tax levy so certified to him exceeds the aggregate limit 
allowed by law, the county auditor shall not place it on the tax list, and the 
levy for such municipal corporation shall not be valid or collectible against 
any real or personal property in the corporation. * * * 

''Section 3795. The taxes of the corporation shall be collected by the 
county treasurer and paid into the treasury of the corporation in the same 
manner and under the same laws, rules and regulations as are prescribed 
for the collection and paying over of state and county taxes. The cor
poration treasurer shall keep a separate account with each fund for which 
taxes are assessed, which account shall be at all times open to public in
spection. * * * Unless otherwise provided by law, no money shall be 
drawn from the treasury except upon the warrant of the auditor or clerk 
pursuant to the appropriation by council. 

"Section 3797. At the beginning of each fiscal half year, the council 
shall make appropriations for each of the several objects for which the 
corporation has to provide, or from the moneys ·known to be in the 
treasury, or estimated to come into it during the six months next ensuing 
from the collection of taxes and all other sources of revenue. All expen
ditures within the following six months shall be made from and within 
such appropriations and balances thereof. 

"Section 3800. In making the semi-annual appropriations and appor
tionment herein required, council may deduct and set apart from any 
moneys, not otherwise appropriated, such sum as it deems proper as a 
contingent fund to provide for any deficiency in any of the detailed ap
propriations, which may lawfully and by any unforeseen emergency 
happen. Such contingent fund or any part thereof may be expended for 
any such emergency only by ordinance passed by two-thirds of all the 
members elected to council, and approved by the mayor. Any balance 
remaining in such contingent fund at the end of the fiscal year shall 
thereupon become a part of the general fund, to be again appropriated 
as other moneys belonging to the corporation. This section shall not inter
fere with the provisions of law authorizing the transfer of funds by the 
court of common pleas. 

"Section 5649-3d. At the· beginning of each fiscal half year the 
various boards mentioned in section 5649-3a of this act shall make appro
pnatwns for each of the several objects for which money has to be 
provided, from the m"oneys known to be in the treasury from the col-
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lection of taxes ami all other sources of revenue, and all expenditures 
within the following six months shall be made from and within such ap
propriations and balances thereof, but no appropriation shall be made for 
any purpose not set forth in the annual budget nor for a greater amount 
for such purpose than the total amount fixed by the budget commis
sioners, exclusive of receipts and balances." 

401 

(As to the application of the last quoted section, which· is one of those con
stituting the so-called Smith one per cent. law, there may be a question whether 
the council of a municipal corporation, which is mentioned in section 5649-3a, is a 
''board" within the meaning of section 5649-3d. However, this question is only 
indirectly involnd in the answer to your specific question, and in previous opinions 
of this department, and in general practice, the application of the appropriation 
provisions of the Smith law to municipal corporations has been generally con
ceded. Therefore, for the purpose of this opinion section 5649-3cl will be as
sumed to be applicable to the council municipal corporations.) 

It seems to me that your third question is the most fundameptal of those which 
you ask, in that it involves the operation and effect of the first group of sections 
above quoted to the exclusion of the other questions asked by you. Therefore, I 
shall consider it first. 

A fundamental question is here presented involving the theory of the separa
tion of powers into legislative and executive or administrative. It is to be ob
served that in the machinery of government under our :\Iunicipal Code, the 
executive department thereof, which may be termed the administration, prepares, 
as the first step in the operation of its fiscal machinery, a budget. This budget is 
made up by the mayor or head of the administration with the assistance of all 
his subordinates and the other elective officers of the municipality. These other 
officers are required to submit estimates to the mayor, setting forth in detailed 
form their probable needs for the next succeeding year which is to begin, say, 
ten months after the elate of the estimate. The mayor is given authority to revise 
these estimates in making up his budget and may in<;rease the amounts asked for 
specific purposes, just so he does not increase the total of an estimate submitted 
by any one officer. Thus, if the director of public safety estimates that in the 
succeeding year his department will need ten thousand dollars for the compensa
tion of all members of the police force, itemizing each salary item, and ten thou
sand dollars for salaries of the fire department, and five thousand dollars for 
general salaries of the department of public safety, then an aggregate of twenty
five thousand dollars for contingent expenses, materials, apparatus, repairs, etc., 
for the department, making a total of fifty thousand dollars for all, the mayor 
may increase any salary of any position in the police department, or he may 
increase the item of police department salaries as an entirety. He may decrease 
any item anywhere in the estimate. In fact he may change the figures as he pleases, 
provided he does not change the total of fifty thousand dollars, which is the "total 
of any such estimate" referred to in section 3719, supra. 

In this manner, then, the mayor makes up his "annual budget." For what 
purpose then, is this done? The answer is suggested by the provisions of section 
3793, General Code. Council is to "examine and revise" the annual budget, and 
under section 3791 may take any liberties with it excepting to increase its total. 
Council then proceeds to determine the rates of levy for the different funds of the 
corporation, and in so levying it is not limited by any provision of law save as to 
the aggregate amount of the budget. In fact the "examination and revision" of the 
budget by council is with this exception a mere formality. Council might, if 
it chooses, ignore the mayor's budget entirely, save as to the total in estimating the 
rate of tax necessary to provide for the corporation's needs during the ensuing 
year. 
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I realize that this is a radical statement in view of the underlying spirit of 
the J\1 unicipal Code. Nevertheless, I believe it to be strictly accurate. The right 
to levy taxes is of the essence of legisiative power. ·while it would be perfectly 
constitutional, perhaps, for the general assembly to vest local functions connected 
with levying taxes in administrative officers as it does in the case of township 
trustees and county commissioners who are in no sense legislative functionaries, 
yet under a code or plan of government providing as to sections 4206 and 4215, 
General Code, that the legislative power of a municipality shall be vested in and 
exercised by council; and further providing by sections 4246 and 4248, General 
Code, for the vesting of executive power in other designated officers, it must be 
assumed that the makers of the Code used these words in their exact sense. 
Therefore, in the fundamental view of the case the power to determine what 
taxes shall be levied is prima facie vested in council as the legislative body. This 
impression is in no wise weakened by consideration of the sections above quoted 
and discussed. 

Section 3793, General Code, which provides for council's part in the scheme 
of levying taxes, does limit the council by express words to the gross amount of 
the mayor's budget as the amount which may be made the basis of the tax levy, 
but not otherwise. 

In short, I am of the opinion that the duties of the mayor and his subordinates, 
in the preparation of the so-called "budget" are largely advisory. Council is en
titled to the discharge of these duties in order to be possessed of the necessary 
information upon which to act in the exercise of its legislative power, but the de
tailed conclusions of the mayor are not binding upon the council in levying by 
0. K., for its own convenience merely. If in "revising" the budgets it eliminates 
an item therefrom, that is a mere matter of convenience which is not binding upon 
council ·itself with respect to its final action. The revision is merely for the pur
pose of enabling coimcil to compute what the net result would be, for example, if 
more money than allowed by the mayor were raised for one purpose and perhaps 
less for another. 

All of this so-called "budget machinery" has nothing whatever to do directly 
with the matter of appropriation. It all relates to the levying of taxes. Council 
is to determine the rate necessary for each of the purposes allowed by law. There 
may be as many purposes in logic as there are different estimates in the mayor's 
budget, for example, and as council may, in its wisdom, determine within the scope 
of the objects allowed by law. I understand, however, that your bureau has pre
scribed a general form of tax levy for municipal corporations contemplating the 
making of five specific levies, viz. : service, safety, health, general and sinking fund. 
This is a mere matter of convenient accounting. The result of it, however, is 
to provide five ''funds" in the manner described in section 3795. That is to say, 
if council levies a rate of one mill for "service," the proceeds of that levy, together 
with the miscellaneous revenues of the service department, become the "service 
fund." 

Now the council passes its levying ordinance sometime between the first day 
of April and the first ~Ionday in July, having submitted it in the meantime to the 
board of tax commissioners-except that by virtue of section 5649-3a this ordi
nance probably must be certified to the auditor of the county on or before the first 
~Ionday in June instead of on or before the first ~Ionday in July as prescribed by 
section 3794. 

After such revision of the levies is made effective through the agency of the 
budget commission, which also has such revisionary power in order to enforce, 
if necessary, the limitation of the Smith one per cent. law, without power, how
ever, to increase the amount of any item, the rates specified in the ordinance or, 
conversely, the amounts produced by such rates as revised by the budget commis-
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sion, are again certified to the county auditor, whose duty it is to compute the 
rate necessary to produce the amounts as so revised, and to extend them on the 
duplicate of the property of the city. This act may take place at any time after 
the convening of the budget commission and up to the first of October, when the 
duplicate is supposed to be delivered to the county treasurer for collection of taxes. 
The first half of the taxes is collected in the succeeding December and distributed 
at the next February settlement. 

In the meantime the fiscal year for which tite taxes were levied, and for which 
the mayor's budget was made up, has begun, and on the first of January, that 
being the "beginning of the fiscal year," council is ready to appropriate. In making 
this appropriation at this time council is subject to such checks upon the exercise of 
its general legislative power as are set forth in the statutes and no other. These 
checks are as follows: 

1. The appropriation must be limited to the money actually in the treasury 
from the proceeds of taxation and all other sources of revenue. That is to say, 
tf there is in the treasury to the credit of the service fund, for example, a certain 
gross amount of money, the aggregate appropriation for purposes within the pur
view of the service fund must not exceed that sum. 

2. If the "budget" of council, i. e. the thing certified by it to the county 
auditor, is particularized by items, then the appropriation of moneys raised by 
taxation may not exceed, as to such items, singly or in the aggregate, the amount 
so specified. That is to say, if council instead of certifying to the county auditor 
an estimate for the service fund as such, chooses to itemize the needs of the service 
fund (which is not the practice) then no single appropriation or aggregate of 
appropriation on any such item as fixed by council may be made in excess thereof 
from the proceeds of the levy for that purpose. But if there are available in the 
service fund moneys arising from other sources of revenue than taxation, such 
other moneys if available for the specific purpose may be appropriated in addition 
to the returns from taxation. 

These are all the limitations upon the power of council to appropriate, save 
only the general !imitation that the appropriation must be for some object for which 
the municipal corporation may lawfully provide money, and that an appropriation from 
a fund must be for a purpose within the proper purview of that fund. The word 
"budget," as usee\ in the Smith one per cent. law does not mean the same thing as 
the "mayor's budget" referred to in the sections of the ~Iunicipal Code now under 
consideration. 

\Vhen council passes its levying ordinance it adopts a new budget, presumably 
based upon the may,or's budget, but in nowise limited by it. But the budget of 
council consists merely of an estimate of the needs of the various funds in the 
aggregate. The particular items within these funds which will eventually become 
appropriation accounts need not be specified. 

It follows, therefore, that when council is appropriating at the "beginning of 
the semi-annual period" it may, subject to the limitation hereinbefore described, 
set aside money from the proceeds of taxation and other sources of revenue at 
the time available for any lawful purpose within the purview of a particular fund, 
whether or not that purpose is one specified in the mayor's budget, and regardless 
of the action of council at the time the mayor's budget was presented to it by 
way of "revising" the same. In short, though council may have rejected an item 
in the mayor's budget for its own purpose in making up the levy, yet it has not 
thereby precluded itself from subsequently, at the time of making the semi-annual 
appropriation, providing for the rejected purpose. 

The conclusion thus reached is strengthened by consideration of the pro
visions of section 4526, General Code. relating to the powers and duties of the 
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trustees of the sinking fund as a board of tax commissioners. The section in full 
1s as follows: 

"Upon receipt of the levies made by the council, as provided by law, 
the board of tax commissioners shall consider them and within ten days 
after such receipt shall return them to the council with its approval or re
jection, and, in case of rejection giving its reasons therefor. It may ap
prove or reject any part ~r parts thereof, and the parts rejected by such 
board shall not become valid unless the council of such municipality shall 
thereafter, by three-fourths vote of all members elected thereto, adopt 
such levy or part thereof. If the board of tax commissioners approve 
such levies, or if it neglects to return them with its approval or rejection 
within such ten days, they shall be· valid and legal. In no case shall the 
board of tax commissioners have authority to increase such levy." 

So far as I have been able to ascertain this is the only section in which any 
positive check upon the full exercise of the legislative power of council in making 
tax levies is imposed. The section expressly states the consequences of the rejection 
by the board of any part of any levy. Even in the event of such rejection council 
it not deprived of such authority to levy as to such purpose except that the authority 
must be exercised by a three-fourths vote of all members elected to the council. 

If it had been the intention of the general assembly in enacting the Municipal 
Code to give to the mayor's budget an effect similar to the action of the board of 
tax commissioners, such intention would have been expressed, in my judgment, in 
language as direct as that found in the section last above quoted. 

\Vhat has been said thus far relates only to the power of council to ignore 
the determination of the administration in its budget and its own prior action 
in connection with the levying of taxes at the time it makes the appropriation. 
~Iy opinion is that the power exists. From this point the answer to your third 
question is to be developed along lines identical with those involved in answering 
your first two questions. 

The question now arises as to what is meant by the phrase "at the beginning 
of each fiscal half year" as used both in section 3797 and section 5649-3d, General 
Code. 

In my opinion this provisi~n is directory merely. In the first place it is not 
definite-that is to say, there is no time limit fixed by law, after which, in any 
fiscal half year, an appropriation for that half year may not be made. Therefore, 
I am of the opinion that the word "beginning" is of no mandatory effect whatever, 
and that council may at any time within the fiscal half year appropriate for the needs 
of that period in a given particular. 

In the second place there is nowhere in the statutes found any provision from 
which it can be inferred or implied that the appropriations of council must all be 
included in a single ordinance. Council may pass one, two or a dozen appropriating 
ordinances without violating any of the provisions of the related statutes, and in 
strict execution of the power therein conferred upon it. This seems to be clear. 
Council is required and authorized merely to "make appropriations." Each ap
propriation may be a separate and distinct legislative act if it is so desired. 

From this ·it naturally follows that the various "appropriations" may be made at 
different times. The mere fact that council has made one appropriation at its 
first meeting in the half yearly period does not, in my judgment, so fix the "be
ginning" of that period as to preclude council from making another appropriation 
at a subsequent date. 

As at matter of course, however, the later one made is operative only for the 
remainder of the half yearly period, or if that period be the remainder of the 
first half of the year, for the remainder of the whole year. 
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Both of the sections pertaining to the making of appropriations require that 
all expenditures shall be made from and within the appropriations and balances 
thereof. This is equivalent to a limitation to the effect that no expenditure shall 
he made in excess of the appropriations and their balances. In the light of what 
has already been said this language requires some interpretation. 

I am of the opinion that it means that no expenditure for a purpose within 
the purview of a given appropriation may be made in excess of the sum appro
priated. That is to say, if council has exercised its legislative discretion in setting 
aside from a certain fund an amount for a definite purpose then all expenditures 
within the purview of that purpose must be made from that appropriation account, 
and the balance remaining over at the end of the half yearly period. But if 
council has failed to make any appropriation, the purpose of which includes a 
given expenditure, and there is money in the fund, then at a date subsequent to 
the making of other appropriations council may lawfully appropriate for the pay
ment of obligations of this sort. 

In this connection it is perhaps necessary to consider the meaning of the statute 
relating to the setting aside of a contingent fund. It is not necessary to quote this 
statute. Suffice it to say that it authorizes council to set aside an amount for the 
purpose of meeting deficiencies in the detailed appropriation which may by any 
unforeseen emergency arise. It will be observed that under this provision it is 
essential to the lawful expenditure of the contingent fund in the manner provided 
in the statute, that the deficiency exists in an appropriation account already created. 
If the required expenditure is of such a nature as to not be included within the 
purview of any of the appropriations theretofore made it is not a deficiency in a 
detailed appropriation account and, therefore, cannot be met out of the contingent 
account. 

\Vhile, therefore, all of the related sections must be liberally construed as an 
expression of the legislative will that the public moneys belonging to the municipal 
corporation shall be appropriated in advance and expended with extreme care, and 
under strict limitations, it is apparent that if it be held that council has no authority 
to make appropriations for objects not included in the detailed appropriations al
ready made, there being money in the fund at the time, such objects though law
ful in the sense that the municipal corporation as such may provide for them, 
cannot be met at all during the half yearly period. 

For, by virtue of section 3806, General Code, construed in connection with 
the appropriation sections, no contract involving the expenditure of money can be 
entered into by the municipal authorities unless there is money to the credit of 
the fund from which the expenditure is to be made, appropriated for that pur
pose, or for a general purpose inclusive of that specific purpose. Hence, the 
municipal officers would be without authority to enter into a contract for the 
making of the proposed expenditure, however necessary, in the absence of an ap
propriation. 

Furthermore the statutes relating to the power to borrow money by a munic
ipal corporation, while very liberal, do not authorize the exercise of the power 
for the purpose of meeting the current e.rpenses of the municipality, save by 
vote of the people. All of these considerations make it apparent that unless 
council be held to have authority to make an appropriation for an overlooked 
object at a date subsequent to the making of the usual semi-annual appropriation 
ordinance no expenditures within the purview of that object may lawfully be 
made or contracted for until the new half yearly period. So to hold might, in 
a conceivable case, seriously interfere with the operation of the municipal govern
ment. 

These considerations, then, though not admissible by themselves to support 
the conclusion which I have reached, may properly be taken into account in con-
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nection with the more direct reasons already adverted to, as supporting the con
clusion already stated. That is to say, a fair construction of the sections already 
quoted on their face indicates that council is not bound by the details of the so
called ''budget" submitted to it by the administrative officers of the city in making 
its appropriations; that council is not bound by the budget which it submits to the 
county auditor save with respect to the purposes therein mentioned, which in 
practice are likely to be very general in their nature; that council is not bound 
to make its appropriation for a half yearly period in one ordinance, nor to pass 
the appropriating ordinances,on the same day. 

The conclusion reached by consideration of the primary meaning of the statutes 
involved is not militated against by any considerations of inconvenience or public 
policy, but on the contrary all such considerations support it. 

Your particular questions, then, may be answered as follows: 
Your first question must be answered in the negative. I interpret your ques

tion as meaning an inquiry as to whether or not a city council having appropriated 
a definite sum for a specific purpose may, at a subsequent date, appropriate an
other sum for the same purpose. For reasons already pointed out, I am of 
the opinion that this may not be done. • 

Your second question must be answered in the affirmative, with certain qual
ifications. That is to say, if the detailed appropriations made by council in 
one or more so-called "regular appropriating ordinances" fail to include within 
their scope all of the objects for which the corporation lawfully may provide 
money, then the council, at a date subseqtient to the passage of such "regular 
appropriating ordinance" may legally make an appropriation for this purpose, 
provided the purpose itself is within the purview of the purposes of the fund 
from which it is to be set aside; the purview of the fund, in turn, being de-· 
termined, not by the provisions of the "budget" prepared by the administrative 
officers and submitted to council for its revision but by the terms of the thing 
of the same name, viz.: the "budget" submitted by council to the county auditor 
for the use of the budget commission. For illustration, if the council submits to 
the auditor a statement merely of the amounts deemed by it necessary to be levied 
for the sinking fund and interest, service, safety, health and general purposes of 
the municipality, there being no other details, then the amounts allowed by the 
budget commission are separable into these funds and these only, and any specific 
purpose within the fair purview of the general fund may become the subject of a 
subsequent appropriation. But if the estimate submitted by the council to the 
budget commission is in greater detail and mentions a specific purposes instead 
of the general purposes of the various "funds" created for the sake of convenience, 
then any such specific purpose in order to be the subject of a lawful appropriation, 
must, so far as the returns from taxation are concerned, be within the purview of 
one of the objects mentioned in the council's budget. This does not, of course, 
apply to the expenditure of revenues other than those received from taxation. 

With the qualifications just made, then, I am of the opinion that if a particular 
subject is not contained in the "regular appropriating ordinance" council may legally 
pass another ordinance of subsequent date (whether the same be designated as 
"supplementary" or not) making a specific appropriation for that subject. 

The answer to your third question has already been suggested by the dis
cussion in which I have indulged myself. The mere fact that an item may not have 
been provided for in the budget of the ac!ministrative officer, as revised by council 
for its own purposes, at the time of making up the tax levying ordinance, does not 
of itself preclude council from making a subsequent appropriation for that purpose, 
either at the time of making the regular semi-annual appropriation or at a subse
quent date. 

Your fourth question is clearly a specific application of your first question. An 
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appropriation for "furniture and fixtures" amounts to a legislative determination 
by the council that all expenditures for furniture and fixtures for the particular 
office designated shall be made from and within the amount set aside. If council 
were subsequent to pass another appropriation for a desk for the same office, such 
action would not constitute appropriating for an object omitted from the earlier 
ordinance, but would constitute an attempt to increase a specific or detailed ap
propriation already made, which, for reasons already stated cannot lawfully be 
done. 

629. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

JUDGES OF ELECTIONS IN THE CITY OF CINCI~NATI ARE NOT EN
TITLED TO ~fiLEAGE IN :\IAKIXG RETURXS OF THE ELECTIOX
DEPUTY CLERK A~D ASSISTAXTS ARE XOT EXTITLED TO 
EXTRA CO:\IPENSATION IF THEY ARE RECEIVIKG THE MAXI
MU:VI COMPENSATION ALLOWED BY LAW. 

1. The presiding judges in the city of Cincinnati, which is also the county 
seat, are not entitled to mileage in delivering election retun1s under section 5043, 
General Code. 

2. Where a deputy clerk of elections and assistant clerks are receiving thi!j 
maximum compeusation allowed by law, there is no authority to exceed this 
maximum. The compensation is fixed b::; the month and not on a per diem basis, 
and extra work done cannot be taken into consideration. Extra allowances are not 
authorized by law. 

CoLUMBUS, 0Hro, November 6, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of October 29, 1913, you state: 

"Enclosed please find copy of letter from state examiners, C. E. 
Brotten and M. Blau, making certain inquiries as to the mileage of judges 
of elections in registration cities, also payment of extra salary to certain 
deputy and assistant clerks of the board." 

In the letter enclosed it is stated: 

"In regard to the mileage and fees paid to presiding judges of elections, 
in the city of Cincinnati. 

"The question arises as to whether or not judges of election in regis
tration cities may legally be paid a fee of five cents per mile for delivering 
returns. 

"In going over the accounts of the board, I find that F. A. R., deputy 
clerk, ]. K., E. A., and J. E. ]., assistant clerks are each paid the sum 
of $50.00 for an allowance to cover work done at night, and to reimburse 
them for meals while performing such extra services. 

"In the case of :\Ir. R., I know personally that ten times this amount would 
not compensate him for the extra work performed, but we are up against 
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the proposition how an extra allowance can be made when he is receiving 
the maximum fixed by statutes for such services, the same thing applies to 
the assistant clerks." 

Section 5043, General Code, to which reference 1s made in the letter attached, 
provides: 

"The judge of elections called by the deputy state supervisors to re
ceive and deliver ballots, poll books, tally sheets and other required papers, 
shall receive two dollars for such services, and, in addition thereto, mileage 
at the rate of five cents per mile to and from the county seat, if he lives 
one mile or more therefrom. 

"The judge of elections carrying the returns to the deputy state super
visors, and the judge carrying the returns to the county or township 
clerk, or clerk or auditor of the municipality, shall receive like compensa
tion. 

"In cities where registration is required, the chairman selected at the 
meeting for organization shall receive one dollar for calling for the 
sealed package of ballots." 

The question has been raised as to what constitutes a "county seat" as used 
in the foregoing section. 

Attention has been called to the citation in 7 Am. and Eng. Enc. of Law, 
second ed., page 1013, wherein a county seat is defined, as follows: 

"A county seat may be defined as the seat of government of a county; 
the town or municipality in which the county and other courts are held, 
and where the county officers have their offices, and where the county busi
ness is transacted. 

"vVhen a city or town is selected as the county seat, the boundaries. 
of such city or town, as they then exist, become the boundaries of the 
county seat, and the subsequent inclusion of more territory in such city 
or town does not enlarge the county seat." 

In support of the second proposition contained in the above citation, three 
cases are cited, to wit: State vs. Smith, 46 Mo. 60; State vs. Harwi, 36 Kan. 588 
and State vs. Atchison County, 44 Kan. 186. 

These cases have been examined. The leading case is that of State vs. Smith, 
46 l\Io. 60, which is cited and followed in State vs. Harwi, 36 Kan. 588. 

In the Missouri case the question was as to the right of the county court to 
remove the clerk's office, or the "seat of justice" from the territory originally 
selected as the county seat to a subsequent addition to the municipality wherein the 
county seat was located. 

On page 64, the court says : 

"The commissioners are then to make report of their proceedings, ac
companied by such deeds and abstracts, to the circuit court of the county at 
its next term; and if the court approve the title, it shall cause the de
cision to be certified to the tribunal transacting county business,. and the 
title of the land so conveyed vests in the county, and the place selected 
shall be the permanent seat of justice thereof. (Wagn. Stat. 395-6, sees. 
6-8.)" 
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It appears therefore that this case was decided upon the terms of the statutes 
of :\lissouri. 

This case was decided in 1870 and in 1875 a new constitution was adopted, and 
it was specifically provided in section 2 of article 9, thereof, that "all additions to 
a town which is a county seat shall be included, considered and regarded as part 
of the county seat." 

This was a modification of the former constitution and it is fair to assume that 
this provision was inserted to annul the effect of the decision in State vs. Smith, 
supra. 

In the two Kansas cases the question was as to the right of the county com
missioners to remove the county buildings from the original site selected as the 
county seat, to a subsequent addition thereto. The selection of the county seat 
in these cases was made by vote of the electors, In each of the three cases cited 
the business section of the town had changed to the new additions. 

In each of the above cases the court held that the removal could be made in 
the manner provided by statute. 

The foregoing cases are not in point as to the present question. We are not 
now concerned with the removal of county buildings or county offices. 

It appears from the letter enclosed that the county seat of Hamilton county was 
established by Alexander Hamilton in 1790 at Losantiville, which cite is now but 
a few squares in the city of Cincinnati. 

Section 5043, General Code, was first enacted in 89 Ohio Laws 452, which was 
considerably later than 1790. When this section was first enacted the legislature 
evidently had reference to the municipality wherein the business of the county 
was carried on and generally known as the county seat. The term "county seat" 
as used in section 5043, General Code, still has reference to the territory of such 
municipality and any additions thereto. 

The right to draw mileage should be clearly expressed and should not be 
founded upon a technical construction of the term "county seat." 

Therefore, any person living within the boundaries of the municipality known 
as the county seat, is not entitled to mileage under section 5043, General Code. 

In connection with this question it might be well to call attention to the 
following provision of section 4944, General Code: 

"* * * In registration cities having a population of three hundred 
thousand or more by the last preceding federal census, the judges of 
election, including the registrars as judges and clerks of election, shall each 
be allowed and paid ten dollars for each general election and five dollars 
for each special election, at which they serve and no more, either from the 
city or county." 

In the second question it appears that the deputy clerk and the several assist
ant clerks are receiving the maximum compensation allowed by law and that $50.00 
in addition has been paid them for extra work and meals. 

Section 4877, General Code, as amended in 103 Ohio Laws, 544, provides; in 
part: 

"\Vhen necessary, the board may employ a deputy clerk and one or 
more clerks as temporary assistants of the clerk at a salary of not to 
exceed the rate of one hundred dollars per month each and prescribe 
their duties. '~ * *" 
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This section fixes the maximum amount to be paid the deputy clerk and the 
assistant clerks. There is no authority to exceed this maximum. The compensa
tion is fixed. by the month and not upon a per diem basis. So extra work done at 
night cannot be taken into consideration. 

A part of the excess payment is for meals. The amount for meals is not 
specified. It is not good policy to charge the public for meals which are taken in 
the place of an employe's regular employment. In the present case it is presumed 
that the meals were taken in the employe's home town. 

I am of opinion, therefore, that the extra allowance to the deputy clerk and 
assistant clerks was not authorized by law. 

630. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHERE A COUNTY TREASURER'S TER:111 EXPIRED 0.:--r LABOR DAY, 
AND HE HOLDS OVER UNTIL THE FOLLOWING DAY, THE SALARY 
OF EITHER THE TREASURER OR HIS SUCCESSOR WOULD NOT BE 
AFFECTED BY THE FACT THAT THE OUTGOING TREASURER 
HELD THAT OFFICE ONE DAY AFTER HIS TERM HAD EXPIRED. 

An outgoing county treasurer's term expired 01~ Labor Day attd the cltange was 
made tlze day after. The lzoldi11g over for one day under the circumstances must 
have been done with the tacit consent of both officers, and the cumpensation for this 
office being an an11ual salar:,•, the manner in which the change was made would not 
affect the salary of either the outgoing or the incoming treasurer. 

CoLUMBUS, OHIO, November 5, 1913. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of October 21, 1913, in which you state: 

"The term of a county treasurer expired the first Monday of Sep
tember, 1906. He was elected to succeed himself, and received the appoint
ment as treasurer for the year ending September 1, 1907, when he began 
his second term, which ended the day precedin~ the first Monday of 
September, 1909. That being Labor Day the county commissioners did not 
appear to perform their duties under sections 2404, 2684 and 2700, and 
therefore the treasurer did not surrender his office until the following day. 
The treasurer elected had given bond which had been accepted by the 
board of county commissioners, and had taken the oath of office, and pre
·sented himself at the office of the county treasurer prepared to assume 
his duties. 

"Under the foregoing conditions was the retiring treasurer entitled to 
pay in addition to his full annual salary for serving the first Monday of 
September, 1909? 

"vVas his successor entitled to his full annual salary for the first year 
of his term?" 

In reply to which I desire to say: 
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As I understand, the outgoing treasurer was ready to surrender, and the in
coming one was qualified, ready to accept and presented himself at the office to 
assume his duties, but it being a legal holiday, the law closed the office, and for 
that reason alone the exchange was not made. 

There is neither wrong, neglect nor failure to comply with the law here, and in 
the light of the decision of our supreme court that it is lawful to hold court on 
Labor Day, and that a grand jury may be impanelled on Labor Day. 

(State vs. Thomas, 61 0. S. 444.) 

and that a court may meet and adjourn on Sunday. (Jones vs. State, 14 C. C. R. 
357, C. D. 305.) I must conclude that the fact that the outgoing treasurer's term 
expired on Labor Day, did not prevent the making of the change, but that the 
holding over for one day, under the circumstances mentioned, must be held to have 
been done with the tacit consent (at least) of both officers, which cannot be held 

·to add to the compensation of the one or deduct from that of the other; the com· 
pensation being by an annual salary under section 2991. 

635. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 

GARXISH~IEXT PROCEEDINGS CAJ:\NOl' BE INSTITUTED AGAINST A 
DEBTOR WHO HAS GIVEN AN ORDER IN GOOD FAITH FOR TEN 
PER CENT. OF HIS WAGES TO A CREDITOR, UNTIL AFTER A 
PERIOD OF THIRTY DAYS HAS ELAPSED. 

If a debtor, upon the receipt of or upon being served with notice or demand for 
ten per cent. of his personal earnings, thereupon gives an order to a creditor fon 
ten per cell!. of such wages or earnings due such debtor, other creditors are there
by barred from filing attachment and garnishment proceedings within thirty days 
after the date of srrch order, pro1:ided the debtor acts in good faith i11 giving the 
said order. 

CoLUMBUS, OHIO, November 21, 1913. 

Bureau of hrspcction and Supervisiou of Public Offices, Columbus, Ohio. 

GENTLB!EN :-On October 23, 1913, your department submitted to this depart
ment a request for an opinion, as follows: 

"If a debtor, upon receipt of notice, gives order to a creditor for ten 
per cent. of wages due said debtor, are other creditors estopped from 
filing attachement and granishee within thirty days after the date of said 
order?" 

In reply thereto, section 10253 ·of the General Code provides that personal 
earnings can be attached fo_r necessaries, as follows: 

'''~ ,;, ,;, If attachment of the personal earnings of the defendant be 
sought, the affidavit also must state that he is not the head or support of a 
family nor in good faith the support of a widowed mother wholly dependent 
upon him for support; or that such earnings are not for services rendered 
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within three months before the action was begun, or that, if earned within 
that time, they amount to more than one hundred and fifty dollars, and 
only the excess over that sum is sought to be attached; or that the claim 
sued on is for work, labor or necessaries, * * *." 

Section 10271 of the General Code, as amended April 11, 1913, (103 0. L. 567) 
provides that personal earnings now exempted by statute, in addition to the 10 
per cent. for necessaries, shall be further liable to the plaintiff for the actual costs, 
as follows: 

"The personal earnings now exempted by law, in addition to the ten 
per cent. for necessaries, shall be further liable to the plaintiff for the actual 
costs of any proceeding brought to recover a judgment for such neces
saries, in any sum not to exceed two dollars, and the necessary garnishee 
fee. Such garnishee may pay to such debtor an amount equal to ninety per 
cent. of such personal earnings, less the sum of two dollars and the neces
sary garnishee of fee not to exceed fifty cents, if the same is demanded 
by the garnishee, for actual costs as herein provided, due at the time of 
the service of process or which may become due thereafter and before trial 
and be released from any further liability to such creditor, or to the court 
or any officers thereof, in such proceeding, or in any other proceeding, 
brought for the purpose of en forcing the payment of the balance of the 
costs due in said original action. Both the debtor and the creditor shall 
likewise be released from any further liability to the court or any officers 
thereof in such proceedings or .in any other proceeding brought for the 
purpose of enforcing the payment of the balance of the costs due in 
said original action." 

Section 10272 of the General Code provides that any person bringing an action 
for necessaries, must first make a demand in writing for 10 per cent. of the personal 
earnings· of the debtor, as follows: 

"The person bringing an action for necessaries first must make a de
mand in writing for the excess over and above ninety per cent. of the 
personal earnings of the debtor, and such demand shall be made at least 
three days and not more than thirty days before such action is brought 
by delivering such demand to the debtor personally, or by leaving it at 
the debtor's usual place of residence. J\'o cost or expense shall be charge
able to the defendant debtor in such action if upon such demand he 
tenders payment in money or duly accepted order, within three days after 
such demand, for the excess of his personal earnings above ninety per cent. 
thereof." 

Section 10273 of the General Code, provides that more than one such demand 
shall not be made by the same creditor and that the amount demanded may be for 
the excess above ninety per cent. earned during the interval of thirty days, as 
follows: 

"More than one such demand by the same creditor shall not be made 
at closer periods than thirty days. The amount demanded may be for the 
excess above ninety per cent. earned during the interval of thirty days. 
Any voluntary payment or payments made by the debtor during such inter
val shall be deducted from the amount which might be demanded had no 
payment or payments been made," 
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By virtue of the procedure provided by said sections 10271, 10272 and 10273 
of the General Code, ten per cent. of the personal earnings of the head of a family 
can be attached, plus the actual cost of such procedure. 

The first step in such procedure is the serving of the demand in accordance 
with section 10271 of the General Code, supra. If such debtor upon whom such 
demand is served, gives an order in accordance with said section 10271, supra, then 
the personal earnings of such dehtor are thereby subjected to the. claim for neces
saries of the creditor by the first >tep in the procedure, for such attachment of 
ten per cent. of the personal earnings of such debtor. The provisions of the 
said sections 10271, 10272 and 10273 of the General Code, supra, are exceptions to 
the exemption of personal earnings, which are given to the heads of families by 
section 11725 of the General Code, which provides as follows: 

"Every person, who has a family, and every widow, may hold property 
exempt from execution, attachment or sale, for debt, fine or amercement, 
as follows: 

"* * '~ The personal earnings of the debtor, and the personal earnings of 
his or her minor child or children, for three months, when it is made to ap
pear by affidavits of the debtor, or otherwise, that such earnings are neces
sary to the support of the debtor or of his or her family. Such period 
of three months shall date from the time of issuing an attachment or 
other process, the rendition of a judgment, or the making of an order, 
under which the attempt may be made to subject such earnings to the 
payment of a debt. If the claim, debt or demand for the payment of which 
it is sought to subject personal earnings, is one for necessaries furnished 
to the debtor, his wife or family, only ninety per cent. of such earnings 
shall be so exempt, as against such claim, debt or demand. Nothing herein 
contained shall render the personal earnings of such debtor's minor child 
or children, for three months subject to its payment; * * *." 

The attachment proceeding of ten per cent. of the personal earnings of a 
debtor for necessaries, who is the head and support of a family, is an exception 
to the general exemptions provided by section 11725. In this connection I desire 
to cite the case of King vs. Laws, 5 Ohio N. P. Rep., N. S., page 414, wherein the 
court held as follows: 

"An order gi\·en against his wages by a debtor to a creditor for neces
saries furnished, does not, where the order is for a period longer than 
thirty days, defeat an attachment for necessaries against wages earned 
after the thirty day period." 

The facts in the last cited case are stated as follows: 

"This is a proceeding in error from a justice of the peace. The case 
below was one in attachment of wages under the provisions of Revised 
Statutes, section 6501, known as the ten per cent. law. On February 22, 
1906, the plaintiff, King, brought suit against the defendant on a bill for 
necessaries furnished, and sued out an attachment and garnisheed his wages 
due from the board of education of Union township. The defendant 
moved the court to dissolve said attachment upon the ground that ten 
per cent. of his wages was then and at that time being retained by said 
hoarcl in payment of an order for necessaries given to another. 

"Cpon the hearing of this motion, it appeared that the defendant was a 
married man, etc., and that theretofore on January 3, 1906, he had given 
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an order on said board for necessaries to one L. B. May for the sum of 
$53.40, payable in four equal monthly installments of $13,35 each, two of 
which had already been paid. Upon this showing, the justice granted 
said motion and dissolved said attachment. \Vas this right?" 

At page 414 of the opinion, the court says: 

"Section 6489, Revised Statutes, sets forth the several grounds of at
tachment in actions before justices ot the peace. By this section it is 
provided that, for any claim for which judgment is sought for work or 
labor or for necessaries, an attachment may issue without specifying any 
other ground ( K. B. Co. vs. Batie, 2 C. C.-N. S., 358). The question 
then is simply one of exemption. In this behalf it is provided by Revised 
Statutes, section 5430, 5441, that the personal earnings of the debtor, head 
of a family, for three months prior to the attachment are exempt, if neces
sary for the support of himself and family, except where the claim sued 
on is also for necessaries; in which case ninety per cent. ·only is exempt. 
It may be conceded to be the law, that the general exemptions provided by 
said last two sections are exemptions which apply in favor of the 
debtor as against any and all creditors against whom the debtor may wish 
to claim them. And as the ten per cent. of the debtor's personal earnings 
made liable to attachment under the provisions of said Revised Statutes, 
section 6501, on a claim for necessaries is merely an exception to the 
amount of the general exemption in favor of a claim of this character, 
it must follow that the ninety per cent. remaining is also exempt as to any 
and all creditors against whom this claim is made." 

In the case of Mitchell vs. Bradshaw, 15 Ohio Decisions 353 (2 0. L. R. 353), 
it was held that personal earnings are not exempt from garnishment under Re
vised Statutes 6501 (sections 10271, 10272 and 10273 of the General Code), by 
the debtor making voluntary payments to another creditor as follows: 

"A proceeding in attachment to reach and subject ten per cent. of 
the personal earnings of the head of a family to the payment of a claim 
against him for necessaries, cannot be defeated by the debtor paying ten 
per cent. of his earnings to another creditor who had previously, but without 
commencing proceedings in attachment, made a written demand upon him 
therefor under Lan. R. I. 10078, (R. S. 6591); to have such effect it is es
sential that the payments should follow a prior action in attachment." 

The case of Walt vs. Kant, 15 0. D., 643 (2 0. L. R. 493), holds to the same 
effect as follows: 

"The voluntary payment of 10 per cent. of a debtor's monthly earnings 
to a creditor who had obtained judgment against him for 10 per cent. of 
his salary for a previous month will not operate to exempt his wages from 
the lien of a garnishment under the provisions of Lan. R. L. 10078 (R. 
S. 6501), sued out by another creditor prior to such voluntary payment." 

It will be noted, however, that in both of said cases, the debtor made a 
voluntary payment of 10 per cent. of his personal earnings. and that he did not 
sign an order upon his employer for such 10 per cent., thereby assigning the ten 
per cent. of his personal earnings to his creditor. Such order undoubtedly operates 
as an assignment of 10 per cent. of such personal earnings which is accomplished 
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by the first step in the procedure pwvided by said sections 10271, 10272 and 10273, 
for the attachment and garnishment of 10 per cent. of a debtor's personal earnings, 
who is the head and support of a family. 

In the case of Hackett vs. Zuendel, 15 0. D. 498, it has been held that only 
10 per cent. of such personal earnings are subject to attachment at any one time, 
as follows: 

''Under favor of Lan. R. L. 8958 and 10078 (R. S. 5430 and 6501), 
90 per cent. of the personal earnings of a head of a family are absolutely 
exempt from attachment, garnishment or execution, except that certain 
costs may be taxed against him for resisting a claim for necessaries. 
Hence, when 10 per cent. of the personal earnings of the head of a family 
have been set aside for, and are being applied toward the payment of certain 
claims against him for necessaries, an attachmwt, gamislzmcnt or execu
tion to reach and subject an additional 10 per ceut. of such persoual eam
ings towards the paj•meut of other claims for uecessaries, caunot be had." 

In the statement of facts in the above case, it appears that the defendant had 
made an assignment of ten per cent. of his personal earnings in order to satisfy 
claims against him for necessaries, as follows: 

"This suit was commenced in the court of a justice of the peace to 
recover $18.75 for necessaries sold and delivered, to wit, groceries. The 
plaintiff recovered a judgment for the full amount, and in attachment issued 
for 10 per cent. of the personal earnings of the defendant in possession 
of the Akron Brewing Company. The case was appealed to this court, 
and a motion has been filed to dissolve the attachment. 

"It appears that Zuendel, the defendant, is the head and support of a 
family, and that on August 6, 1904, in order to avoid process of garnish
ment and to comply with the demands of creditors, who were urging claims 
again;t him for necessaries, he made an assignment to ]. H. Adams of 
10 per cent. of his earnings then due him from the Akron Brewing Com
pany for services rendered and to be rendered for the period of fifty 
weeks." 

At page 499 of the opinion, the court says: 

"Under Lan. R. L. 8958 and 10078 (R. S. 5430 and 6501), 90 per cent. 
of the personal earnings of the head of a family are expressly exempt from 
attachment, except the costs that may be taxed to him through his own 
resistance of a claim for necessaries. Therefore, while 10 per cent. of 
the defendant's earnings is being subjected to the payment of claims for 
necessaries, no attachment can issue. If it were uot so, then successive at
tachmeuts might issue aud earnings necessary for the support of the 
famil:y which are declared exempt, might be entirely subjected. The 
motion to dissolve the attachment is sustained and judgment is entered for 
defendant." 

In the case of King vs. Laws, supra, at page 416 of the opinion, the court says. 

",\g-ain, it may be said that the statute itself, Revised Statutes, section 
u5(Jl, provides that 110 demand or attachment shall be made by the same 
creditor at closer periods than thirty days, and then only for ten per 
cent. of wages earned during the inten·al of thirty days. Tlzis, we have 
sec11, excludes all other creditors for the same period, * * *." 
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If several creditors of a debtor, who is the head and support of a family, 
were all entitled to an order for ten per cent. of the personal earnings of such 
debtor, then it might follow that such debtor, of the head and support of a family, 
would be entirely deprived of the exemption of his personal earnings, which are 
reserved to him by the exemptions provided by section 10271 of the General Code. 

By virtue of the provisions contained in said section 10271, 10272 and 10273 of 
the General Code, 10 per cent, of such personal earnings are subject to attach
ment for the purpose of being applied on a claim for necessaries, and that purpose 
being accomplished by the first step in the procedure provided by section 10271, 
supra, it therefore follows as my opinion, in direct answer to your inquiry, that if 
a debtor, upon the receipt of or upon being served with notice or demand for 
ten per cent. of his personal earnings, thereupon gives an order to a creditor for 
ten per cent. of such wages or earnings due said debtor-other creditors are 
thereby barred from filing attachment and garnishment proceedings within thirty 
days after the date of such order, provided that such order for said ten per cent. 
is given by the debtor in good faith and not merely to enable such debtor to defeat 
his creditors, and without any collusion between said debtor and creditors to evade 
attachment by other creditors. 

651. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE EXPENSES OF TEACHERS, ME~IBERS OF THE BOARD OF EDUCA
TION, OR PERSONS NOT MEMBERS OF THE BOARD OF EDUCA
TION, INCURRED IN ATTENDING THE EDUCATIONAL CONGRESS 
HELD Ii\ COLU:\IBUS, DEC. 5, 1913, MAY NOT BE PAID FR0:\1 
SCHOOL FUNDS. 

1. The expenses of a teacher, appoiuted by the board of education as delegate 
to the educatioual c011g1'ess at Columbus, December 5, 1913, may not legally be paid 
out of the township, village. or special school district treasury. 

2. Ti/lzen a teacher is appoilzted by a board of educatiou of a city district, s~tclz 
expcuse may uot be paid from the school treasury, 110r ca11 the expenses of members 
of a board of education to such con·vention be paid out of the city fund. The ex
peuses of persons not members of a board of education or teachers, iucurred i11 

attending the above named C01l[Jress, 1110:0,' not be paid from the school fwzd. Before 
such expenses can be paid, an appropriation for this purpose must be made by the 
legislature. 

CoLt:1lBGS, OHio, December 17, 1913. 

Bureau of Iuspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I herewith acknowledge the receipt of your communication of 
December 5, 1913, wherein you inquire: 

"1. Can the expense of a teacher, appointed by a board of education 
as delegate to the educational congress at Columbus, December 5 and 6, 
1913, held under recommendation made in the proclamation of Gov. Jas. 
::\1. Cox, under date of October 21, 1913, legally be paid out of a township, 
village or special school district treasury? 
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''2. When the teacher is appointed by a board of education of a city 
district, can such expenses be paid from the school treasury? 

'"3. Can the expenses of a member of the board of education of a 
township, village or special school district, incurred in attending the above 
mentioned congress, be paid out of the treasury of the district? 

"4. Can the expenses of a member of a board of education from a city 
district attending the above mentioned congress be paid out of the city 
school treasury? 

··s. Can the expenses of persons, not members of boards of education 
or teachers, incurred in attending the above mentioned congress, be paid 
out of school funds? 

.. 6. Can the expenses of a delegate not appointed by the board of 
education, incurred in attending the above mentioned congress, be paid 
out of the school funds?" 

417 

In reply thereto, section 3 of article 6 of the newly adopted constitution, pro
vides as follows: 

.. Provision shall be made by law for the organization, administration 
and control of the public school system of the state supported by public 
funds; provided, that each school district embraced wholly vr in part 
within any city shall have the power by referendum vote to determine ior 

itself the number of members and the organization of the district board of 
education, and provision shall be made by law for the exercise of this 
power by such school districts." 

Before making provision by law under the above amendment for the organiza
tion, administration and control of the public school system of the state supported 
by public funds; the legislature deemed it advisable to make a thorough study and 
survey of the existing conditions of the schools of the state, and accordingly on 
February 26, 1913, (103 0. L. p., 69) passed an act entitled-"An act to create a 
commission to conduct a surr·c.J• of the public schools, normal schools, and the 
agricultural school~ of the state, defining its powers, and providing appropriations 
therefor." 

Section I of said act provides as follows: 

'"That the governor be and is hereby authori:;cd to appoint a COIIllllis
sion of tlzrce members to make a survey of the public schools, the 11ormal 
schools, a1zd tlzc agricultural schools of the stale, and the state administra
tion of the same, to determine with what efficiency they' are being conducted, 
and to report to the governor with recomme1zdations. Such report shall 
be /ransmilled by the goveruor to the present general assembly of Ohio." 

It is apparent to every one that this action on the part of the legislature was 
commendable, for it discloses that the legislature was sincerely trying to formulate 
the best legislation possible for the government of the schools and for the improve
ment of the school system of the state. By learning the actual conditions and 
needs of the schools and defects existing in the present laws governing the school 
system of the state, through a commission appointed for that purpose- the legis
lature thereby would be better enabled to intcl!igeutl.\' and efficientlJi enact legislation, 
to the end that existing defects could be cured; furnish better school facilities; 
and provide a better code of laws for the government of the school system of the 

14-A. G. 
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state. To further aid this very commendable purpose of the legislature, the 
governor of the state of Ohio, the Hon. James ::\I. Cox, on October 24, 1913, issued 
a proclamation wherein he suggested that: 

"Friday, November 14, 1913, be observed by every school district in 
Ohio as School Survey Day, and that teachers, pupils, parents and patrons 
assemble during the afternoon and particularly the evening. Speakers 
will be supplied and literature prepared, with such general supervision by 
the superintendent of public instruction and the school survey commission 
that conditions throughout the state will be known and remedies can be 
suggested." 

and further suggested that : 

"An educational congress be held in Columbus on December 5 and 6, 
1913, and that the community meetings select lay delegates to the congress. 
The teachers' institute organizations will designate delegates from the 
teaching forces within the counties." 

The reason for so designating a school survey day and the holding of an 
educational congress is well expressed in the proclamation of the governor, as 
follows: 

"The opinion was expressed that there was disorder and incongruity 
in our present archaic school structure, and that it would be useless to at
tempt to make laws intelligently and efficiently without first having the 
most comprehensive appreciation of the conditions existent." 

The holding of such school survey day and the holding of the educational con
gress, in accordance with the suggestions contained in the governor's proclamation, 
and the knowledge thereby acquired, undoubtedly will greatly aid the legislature 
in its endeavor to enact better and more efficient laws for the government of the 
schools of the state. 

Prior to the holding of the congress above referred to, the commission to 
conduct a survey of the public schools, as provided by the act above referred to, 
has prepared a partial report of tentative, constructive suggestions, which said 
report was subject to change upon suggestions that might be made by the said 
congress recently h"eld at Columbus, Ohio, December 5 and 6, 1913. I am informed 
upon verbal advice received from the state supervisor of public instruction, that 
the suggestions so made by said commission met with the general approval of the 
delegates attending said congress. Said report in substance recommends and sug
gests the following provisions : 

"Provision for agricultural superv•s•on. 
"Provision for the publishing of statistics by the state department of 

public instruction. 
"Provision for high and elementary school inspection. 
"Provision for the administration of the office of the state super-

intendent of public instruction. 
"Provision for school supervision. 
"Provision for the certification of teachers. 
"Provision for the academic training of teachers. 
"Provision for teaching experience, and the tenure of office of teachers 

now in service. 
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"Provision for the professional training of teachers now in service. 
"Provision for the administration of school laws in Ohio. 
"Provision for the consolidation and centralization of schools. 
"Provision for the standardization of schools rather than of pupils 

and students." 
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From all that precedes, and as gathered from the proviSIOn contained in 
section 3 of article 6 of the Ohio constitution, supra: and as gathered from the 
provisions contained in the act passed February 26, 1913, entitled, "an act to create 
a commission to conduct a survey of the public schools, normal schools and the 
agricultural schools of the state, defining its powers and providing appropriations 
therefor," supra; and as gathered from the proclamation of the governor, and 
from the tentative constructive suggestions contained in the report of the school 
survey commission; it is at once apparent that the sole and only purpose thereof 
is to provide better and more adequate laws for the organization, administration and 
control of the public schools of the state. 

In some instances this department has held, that a board of education may 
pay transportation and the expenses of the teachers in visiting schools of other 
cities, provided such visitation is for the instruction of the teachers and that a 
city board of education, under section 7872 of the General Code, may pay from the 
school funds of such school district, the expenses incurred by superintendents in 
attending the institute of the national association of school superintendents, pro
vided that such board of education is of the opinion that the meeting is such that 
will afford valuable instruction to its teachers and provided that such superintendents 
attend such institute for the purpose of conveying the information therein, to 
the treasurers of their respecth·e districts. 

Section 7872 of the General Code, supra, provides as follows: 

"The expenses of such institute shall be paid from the city institute 
fund hereinbefore provided for. In addition to this fund the board of 
education of any district annually may expend fo~ the instruction of the 
teachers thereof. In an institute or in such other manner as it prescribes, 
a sum not to exceed five hundred dollars, to be paid from its contingent 
fund." 

The first opuuon above referred to, was rendered on June 20, 1911, to your 
honorable bureau, and in construing said section 7872 of the General Code, said 
opinion holds as follows : 

"By the authority vested in the respective boards of education of the 
state, as prescribed in the above section, I am of the opinion that a board 
of education may pay the transportation of teachers in visiting schools 
of other cities, provided such visitation is for the instruction of the 
teachers." 

The second opinion above referred to was rendered to the bureau of inspection 
and supervision of public offices on April 24, 1913, and in construing said section 
7872 of the General Code, the opinion holds as follows: 

"This statute would in no sense empower a board of education to allow 
the expenses incurred by a superintendent in attending such institute for 
his own personal benefit, or for the mere purpose of maintaining his mem
bership in such an association, or of providing a representative for the city 
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board at such a meeting. This statute, however, in providing that the 
board of education may expend school funds for the instruction of its 
teachers in such other manner as it prescribes confers upon such board a broad 
and controlling discretion as to the methods which it may desire to pursue in 
obtaining the end of instructing its teachers; and I am of the opinion that 
if such board sends its superintendent to the meeting of this national 
association, in pursuance of a well-defined plan for providing instruction 
for its teachers, by enabling the superintendent to carry the information 
obtained from such meeting to the teachers, the same would be authorized 
under the terms of this section. 

"In brief, I see no reason why the board may not make the superin
tendent an instrument for the purpose of conveying to its teachers the 
benefits of the meeting. In the letter enclosed by you, which is signed 
by the president of the board of education in question, that official says: 

· " '\V e desire to pay the necessary expenses of our superintendent for 
we consider such visitation on his part is instruction which will be of 
material benet-it to him -in administration of our public schools.' 

''From the terms of this letter I take it that the meeting is one whereby 
modern methods of instruction are discussed, and wherein it is designed 
that each board of education be able to partake of the benefits of innova
tions and advanced methods which may have been installed in other schools 
throughout the country. Such is manifestly a valuable instruction, which 
it may well benefit any school to keep its teachers in touch with. 

"l am therefore of the opinion, that if the board of education is of the 
opinion that the meeting is such as will afford valuable instruction to its 
teachers, and if they send their superintendent to such meeting for the 
purpose of conveying the information acquired therein to its teachers, 
they may allow the expense of travel incurred by the superintendent in 
making such trip." 

It is to be noted, as hereinbefore pointed out, that when the holding of the 
said educational congress was for the purpose of suggesting and approving better 
and more adequate laws for the organization, administration and control of the 
public school system of the state supported by public funds, and was not for the 
instruction of the teachers who attended said congress and was not for the in
struction of the teachers who did not attend such congress, by having such in
struction transmitted to the said teachers remaining at home by those who did 
so attend said educational congress. 

Therefore, in answer to your first two questions, I am of the opinion that 
the expenses of the teacher appointed by the board of education, as a delegate to 
the educational congress, at Columbus, December 5 and 6, 1913, held or special 
school district treasury and that the expense of a teacher appointed by a board of 
education of a city district, cannot legally be paid from the school treasury of such 
district. 

In this opinion which this department rendered to the bureau of inspection and 
supervision of public offices, of the date of !\ovember 22, 1911, I held that there 
was no statutory authority for paying the expenses of a member of the board of 
education or its clerk, for attending a meeting of the state association of school 
hoards. 

In accordance, with, and for the same reason as expressed in said opinion, I 
am of the opinion, in answer to your third and fourth questions, that the expenses 
of a member of a board of education of a township, village, special or city school 
district, incurred in attending the above mentioned congress, cannot legally he 
paid out of the treasury of the district. 
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Certainly if the expenses of superintendent>, teachers and members of boards 
of education, incurred in attending such convention, cannot legally be paid out of 
the treasury of their respective school districts, therefore in answer to your fifth 
and sixth questions, it follows upon like reasoning, and the further facts that there 
is no statutory authority therefor, that the expenses of persons not members of 
boards of education or teachers, and expenses of a delegate not appointed by the 
board of education, incurred in attending the above mentioned congress, cannot 
legally be paid out of the school fund~. 

In conclusion, I desire to say, that before such expenses referred to in your 
inquiry can be paid, it will be necessary for the legislature to provide for the same 
by further lesislative enactment. 

656. 

Yours very truly, 
TnwrHY S. HoGAN, 

Attorney General. 

A CHIEF OF POLICE OF .\ CITY :\lAY NOT LEGALLY SERVE AS A 
DEPUTY SHERIFF. 

The chief of police of a city may uot serve as a deputy sheriff, as the duties of 
the chief of police are such as to require all his time, or to require him to be in 
readi11ess to rcspoud to call at any time. 

CoLVMBt:S, OHIO, December 18, 1913. 

Bureau of l11spectioll aud Supervisio11 of Public Offices, Columbus, Ohio. 

GEXTLEMEN :-I have your letter of X ovember 21, 1913, in whic~ you inquire: 

":\fay the chief of police of a city legally serve as deputy sheriff of 
a county?" 

T n reply to which I desire to say: 

The duties of chief of police. of a city are such as to require all his time, or 
if not, require that he hold himself in readiness to respond to call of duty at 
any time during night or day, which, of necessity, precludes him from accepting 
appointment to the position of deputy sheriff or devoting any of his time thereto, 
which even possibly might interfere with the lawful performance of his duties 
as chief of police. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 
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(To the State Treasurer) 
237. 

CONSTITUTIONALITY OF VONDERHEIDE BILL PROVIDING FOR DE
POSIT OF STATE FUNDS IN BUILDING AND LOAN ASSOCIATIONS 
ON' ACCOUNT OF FLOOD EMERGENCY-DUTIES OF STATE TREAS
URER IN CONNECTION THEREWITH. 

CoLUMBUS, OHIO. May 7, 1913. · 

HoN. JoHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-On April 12, 1913, you made the following request for my opinion: 

"Will you be kind enough at your earliest opportunity to advise me 
as to the constitutionality of the Vonderheide bill (better known as H. B. 
650), and as to my duty under said bill. Also please advise me as to the 
proper procedure to follow in the matter of the approval of the governor 
as to deposits made under said bill." 

House bill 650, to which you refer, is entitled as follows: 

"A bill to make building and loan associations, organized under the 
laws of the state of Ohio and located in those portions of the state of 
Ohio affected by the floods of March, 1913, depositories of state funds for 
a period not to exceed two years." 

This title, together with the first section of the bill, which is as foilows: . . 
"That in order to meet the emergency arising from the devastation 

caused by the unprecedented floods of March, 1913, in portions of the state 
of Ohio, and in order to conserve and preserve the life, health and peace 
of the people of those portions of the state of Ohio, the state treasurer of 
the state of Ohio, with the approval of the governor, is hereby authorized 
to deposit funds of the state of Ohio, not exceeding in the aggregate three 
million dollars, with building and loan associations organized under the laws 
of the state of Ohio and located in those portions of the state of Ohio 
so affected by the said floods, said sums to be deposited with said asso
ciations for a period not to exceed two years from the passage of this act." 

clearly expresses the object of the bill. 

Answering your inquiry, first, as to the constitutional question-upon this point 
I do not think you need to give yourself any concern; as long as you follow 
strictly and carefully the provisions of the act you will be protected. Some con
stitutional objec.tions might possibly be raised to the bill, but it is my policy to 
assume that all acts of the legislature are constitutional unless such acts, upon their 
face, are beyond doubt contrary to the provisions of our constitution. If there 
is any doubt at all, the matter should be left to the court. Therefore, as all of 
your acts, so long as you follow the requirements of the bill, cannot be questioned, 
I deem it unnecessary at this time to enter into a discussion of hypothetical con
stitutional objections that might be raised to the bill, but which, on account of the 
great public emergency which it is intended to partially meet by this bill, will 
probably never be raised. 
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Now, outlining briefly the course which you are to follow in making the de
posits authorized by this bill, I would suggest the following: 

1. Building and loan associations desiring to obtain deposits of money of the 
state must apply to be designated as state depositories. 

2. The state board of deposits must, in writing, designate such associations 
as it deems to be proper depositories. 

3. Before any money whatever is rleposited you should obtain from the gov
ernor his approval of the ~arne. This approval need not be obtained for each 
specific deposit, but if the governor simply gives his approval to your depositing 
a certain lump amount, not to exceed the sum of three million dollars, with 
building and loan associations approved by the state board of deposits in com
pliance with said act, such approval would be sufficient. 

4. As to the amount to be awarded to the different building and loan asso
ciations, that is a matter which is left to your discretion, under the bill, except 
that no such association shall have on deposit at any one time more than the 
amount of its paid-in capital stock, and in no event more than three hundred 
thousand dollars. 

5. All such deposits must be in the form of inactive deposits, bearing interest 
at the rate of four per cent. per annum, payable quarterly, and must be secured by surety 
company bonds acceptable to you, which bonds must be in amount equal to the amount 
deposited plus five per cent.; or such deposits may be secured by deposits of state. 
county, or municipal bonds of the state of Ohio, or United States government 
bonds, acceptable to you as state treasurer. The value of such bonds must be 
equal to the amount deposited plus five per cent.; and such bonds must be con
ditioned as provided in the act. 

6. Such deposits must be evidenced by certificates of deposit made by such 
building and loan associations to you as state treasurer, in amount equal to the 
total amount deposited. These certificates of deposit must specify the payment 
of interest as provided in the act, and must be signed by the secretary or some 
other officer of such association duly authorized. Such associations must have 
the option of redeeming said certificates of deposit at any interest paying period, 
by repaying into the state treasury the amount so deposited, or any part thereof, 
in sums of not less than one thousand dollars, with interest thereon to the date 
of such payment. 

7. You are authorized by the act, for the purpose of making such deposits 
with building and loan associations, and you are also directed, to withdraw from 
the inactive depositories of state funds the funds therein deposited in an amount 
not exceeding three million dollars. Such withdrawals must be made, as far 
as vossible, from inactive depositories not located in territories affected by the 
floods of 1Iarch, 1913; but in all other respects such withdrawals shall be made 
111 conformity with the provisions of section 330-2, General Code of Ohio, which 
1s as follows : 

"The treasurer of state may withdraw any or all of the state funds on 
deposit for the purpose of paying the appropriations and the obligations of 
the state; when necessary to withdraw funds from the inactive de
positories it shall be withdrawn from the banks and trust companies paying the 
lowest rates of interest and in proportional amounts as near as practicable." 

This act does not limit in any way the authority and power given you in the 
matter of the withdrawal of funds from inactive depositories by the above quoted 
section; and banks located in the districts affected by the floods, as well as in 
other districts, are all still subject to have funds withdrawn as provided by said 
section 330-2. This provision of house bill No. 650 is in a large measure directory, 
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and it directs you that the withdrawing of funds from inactive depositories, in 
order to redeposit in building and loan associations as provided by the act, is to 
be made by you, so far as possible, from banks not located in territories affected 
by the floods of 1913. 

8. This act is an emergency act and went into effect as soon as it was filed 
· with the secretary of state, after being signed by the governor. 

I have examined and approyed the applications, bonds and certificates of de
posit to be used by you in carrying into effect the provisions of this act. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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123. 
(To the State Department of Public Works) 

SALE OF ABAXDOXED CAXAL LAXDS IX EXCESS OF $500.00 BY 
SUPERIXTEXDE.:\T OF PUBLIC WORKS AT PRIVATE SALE. 

L'11der the act of 102, Ohio Laws, ca11al lands therein described may be sold 
i11 accorda11ce with tlzis act, a11d zmdcr sccti01z 218-231 of the Revised Statutes, since 
the superinteudeut of public works is 11ow clothed with all the powers of the old 
board of public works, by virtue of tlze CV11stitutio11al ameudment, lands comiug 
withiu the descriptiou of these statutes exceeding $500.00 in value may be sold 
at Prh•ate sale b:y said superintendeut. 

CoLUMBL'S, OHio, February 21, 1913. 

Department of Public lVorks, Columbus Ohio. 

GF.NTLEME:-1 :-I have your inquiry of February 19th in which you ask: 

"Under the act of 1[ay 31, 1911, the board of public works and the 
chief engineer of public works, under the provisions of section 3 of said 
act, were authorized to sell certain portions of the abandoned Ohio canal 
in 'strict conformity with the various provisions of the statutes relating 
to the leasing and selling of state canal lands.' The statute referred to 
was sections 218-231 of the Revised Statutes, which is not inclttded in 
the General Code, but like all the statutes relating to the work of the 
canal commission was to have been included in a supplementary volume, 
but the work of the code commission was terminated before this sup
plementary volume was even commenced. This statute, however, was not 
repealed, and we would respectfully request an opinion as to whether or 
not portions of this abandoned canal the value of which does not exceed 
$500.00 can be sold at private sale by the superintendent of public works, 
as prO\·ided for in section 218-231. If this can be done it will save a 
great deal of expense and the state will obtain one-fourth more for the 
land in most case~. as when the lands are appraised and offered for sale 
at public vendue a three-fourths bid usually secures the tract." 

The act of May 31, 1911, 102 Ohio Laws, provides: 

"Section 3. As soon as such surveys and plats have been completed, 
the state board of public works and the chief engineer of public works, 
acting as a joint board, shall proceed to appraise, and lease or sell, as 
they may deem for the best interest of the state, subject to the approval 
of the governor and attorney general, said canal lands, except as herein
after noted, in strict conformity with the various provisions of the statutes 
of Ohio relating t.o the leasing and selling of state canal lands, except that 
the grant of such .leases shall be for a term of not less than fifteen nor 
more than twenty-five years, and that the bed and banks of said abandoned 
canal property may be included in any leas: of such canal lands." 

This specifically authorizes a sale (subject to the approval of the governor and 
attorney general) of canal lands, except as "hereinafter noted 'in strict conformity 
with the provisions of the statutes of Ohio relating to the leasing and selling 
of state canal lands, etc.'" 



426 DEPARTMENT OF PUBLIC WORKS 

The exceptions referred to are: 

That portion of the canal between Raccoon creek and Buckeye lake in Licking 
county which is reserved for hydraulic purposes. (Section 4.) That portion be
tween the flume at Buckeye lake and a short distance south of Lockbourne. Cer
tain reservations of rights of way, road and street crossings and the like as 
made in section 6. 

Section 218-231 to which you refer provides: (See 88 Ohio Laws 507 for 
original act). 

"Any land or lands belonging to the state of Ohio near or remote 
from the line of any canal in this state that cannot be leased so as to 
yield six per cent. on the valuation thereof as determined by said com
mission may be sold by said commission at not less than three-fourths 
of such valuation, upon such terms of payment as may be fixed by the com
missioners of the sinking fund and such land shall be offered for sale. 
* * *; provided, however, that said commission together with the governor 
and attorney general of the state of Ohio, shall have power to sell any 
of said lands which are appraised a£ five hundred dollars or less at private 
sale at a price not less than the appraised value thereof; the governor 
executes deeds, etc." 

The act of March 28, 1888, 86 Ohio Laws 127 provided for the appointment of 
a canal commission, but I take it that the purposes of the same have been ac
complished, or if not that the powers and duties of the same have been abrogated 
by legislative act, and the late constitutional amendment, so that it might well 
be concluded that the "strict conformity with the various provisions of the statutes 
relating to the leasing and selling of canal lands" does not imply any act on the 
part of that commission after the passage of the act as a condition precedent to 
a sale. 

My opinion is that under the act of May 31, 1911, the superi11tendent of public 
works, who now possesses all the powers of the former board of public works, 
may sell any land answering the description found in section 218-231 where valued 
at $500.00 or less at private sale, upon such terms and conditions as he deems 
best, reporting such sale, terms and conditions, together with any other facts 
necessary to a complete understanding of the transaction to the governor ·and 
attorney general for their approval. 

Great care, of course, in making the sale should be exercised in determining 
whether the lands come within the description of lands authorized to be sold, that 
they do not fall within any of the reservations, and the report should present 
these conditions to the governor and attorney general, briefly, but clearly. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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138. 

DA.MAGES FRG::II OVERFLOW AXD BREACHES IN CANAL BANK
SPECIAL APPROPRIATIOX XECESSARY FOR CO~IPEXSATIOX OF 
CO~I:\liSSION AND FOR DA).IAGES. 

Under sertio11 457, a11d followi1zg, General Code, the damages awarded by the 
commission to ascertain damages resultiug from tire overflow and breaches in 
caual banks, aud also tlze cxpeuses of such commission, are to be paid from moneys 
s['ecifica/IJ: appropriated for that purpose. Such appropriation may be made after 
the damages are awarded and tlze sen·iccs have bem performed. Such moneys 
may not be paid from all)' other fund. 

CoLUMBUS, OHio, :\larch 24, 1913. 

Hox. JoHN I. :\lJLLER, Superi11tendellt of Public Works, Columbus, Ohio. 

DEAR SrR :-Your fa,·or of March 22, 1913, is received, in which you inquire: 

"ln sections 457 and following, of the General Code of Ohio, pro
vision is made for the appointment of a commission consisting of three 
persons to arbitrate damages which arise from overflow and other causes 
due to breaches in the canal banks, etc. 

"Provision is made in this connection for the payment of certain 
compensation to these commissioners and other expenses which are in
curred in the course of their duties. The act provides also that 'if no 
damages are awarded the complainant shall pay the costs of the hearing.' 

"J n section 461 it states-'the board of public works shall cause each 
decision of commissioners upon an application for damages to be recorded 
in a book kept for that purpose. The award of the commissioners to
gether with all records pertaining thereto, shall be submitted to the 
general assembly at their next regular session. Payments of compensa
tion for damages so awarded shall be made from moneys specifically ap
propriated for that purpose.' 

"\Ve have had a commission to file a report recently on certain 
damage claims arising in :\'fercer county. Later there will be another such 
report filed in this office, which will doubtless be after legislature has ad
journed. 

"I wish you to notice that there are two different account~ to be 
settled by the state in the recommendations of such commissions, viz., 
the expense account of the commission itself, including all the necessary 
costs of the hearing, office rent, etc., and the award that the commission 
recommends to be paid to the complainants for the settlement of the 
damages. It is clear that this latter account can be paid only. 'from 
moneys specifically appropriated for that purpose.' 

"X ow, my query is this: Has the appropriation committee of the 
house the authority to set aside an approximate sum for the purpose of 
paying the expenses of such commissions? If we cannot have such an ap
propriation made, it will work hardships on persons who will be deprived 
of their money for two years, or until the next legislature meets. Again, we 
would have trouble often in securing a proper commission, if they knew that 
they were to he deprived of their pay for so long a time.'' 

The act to which you refer is a special provision of ~tatute by means of which 
claims for damages caused by the negligent management of the public works may 
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be inquired into by a special commission to be appointed by the superintendent of 
public works. The provisions under which a commission is appointed and acts, are 
found in sections 455 to 461, inclusive, of the General Code. 

Section 455, General Code, provides; 

'"\Vhen private property is injured by a break, leakage or overflow 
of a canal, slack water, pool, resen·oir or other public work, or by the in
sufficiency or filling up of a culvert thereof, or by the washing away of 
earth caused by a dam under the control of the board of public works, 
the owner of such prvperty may apply in writing to the board for damages, 
within one year from the occurrence of the injury, but no such application 
shall be received after such period." 

Section 457, General Code, provides: 

''Upon the filing of such application, the board of public works may ap
point three disinterested. persons as commissioners to consider the claim. 
If the board fails to agree in the selection of commissioners, it may apply 
to the governor, who shall appoint them. Before entering upon the dis
charge of his duties, each commissioner shall take an oath faithfully and 
impartially to discharge the duties of his appointment. A majority of the 
commissioners shall be necessary to a decision upon a matter before them. 
They may summon and qualify witnesses, issue subpoenas and direct the 
service and return thereof in the manner provided by law for like service 
in the probate court." 

Section 460, General Code, provides: 

''Each commissioner shall receive three dollars for each day of service 
and mileage at the rate of three cents per mile. The costs incurred by the 
commissioners shall be paid after the presentation of their award and 
report, upon the approval of the board of public works from moneys ap
propriated for that purpose, but if the damages awarded do not exceed the 
costs of the hearing, no payment of such damages shall be made. If no 
damages are awarded, the complainant shall pay the costs of the hearing. 
At any time before the decision of the commissioners, the board of public 
works may tender a claimant such sum of money as it deems him entitled 
to, and if he accepts it, his claim shall be discharged. If he refuses to 
accept the tender, the applicant shall pay the costs incurred thereafter 
unless a larger sum is awarded him by the commissioners as damages." 

Section 461, General Code, provides: 

"The board of public works shall cause each decision of commis
sioners upon an application for damages to be recorded in a book kept 
for that purpose. The award of the commissioners together with all 
records pertaining thereto, shall be submitted to the general assembly at 
their next regular session. Payments of compensation for damages so 
awarded shall be made from moneys specifically appropriated for that pur
pose." 
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The statute fixes the compensation of the commission which is appointed by 
the superintendent of public works. The commission is authorized to subpoena 
witnesses and it must necessarily create some expense in order to perform its 
duties. 

Section 460, General Code, contains this provision: 

··The costs incurred by the commissioners shall be paid after the 
presentation of their award and report upon the approval of the board 
of public works from moneys appropriate-d for that purpose." 

This provision specifies that payment shall be made after the presentation 
oi the report of the commissioners and the award. It does not limit the time when 
an appropriation shall be made. 

Section 22 of article 2 of the constitution of Ohio, reads: 

··:-.:o money shall be drawn from the treasury, except in pursuance 
of a specific appropriation, made by law; and no appropriation shall be 
made for a longer period than two years. 

This provision of the constitution does not limit the legislature to making 
appropriations after the bills are incurred, but on the contrary it contemplates 
that appropriations may be made for bills to be incurred in the future, provided 
that such appropriations shall not be made for a longer period than two years. 

The commission now in question acts in the nature of a court of inquiry and 
the legi~lature would have the same right to appropriate a fund to pay the ex
penses of such a commission as it has to appropriate a fund to pay the expenses 
of the supreme court, or any other department of the state. 

The legislature has full power to appropriate an approximate sum to pay the 
expenses of a commission appointed by virtue of sections 455, et seq., General Code. 
~o money could be paid from such fund for the purpose and in the manner 
provided by said sections of the General Code, or as may be provided by the pro
vision making such appropriation. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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196. 

CANAL LANDS-RIGHT OF PROPERTY HOLDERS ABUTTING ON 
RACEWAY ON NORTH SIDE OF EGGLESTON AVENUE IN CINCIN
~ATI TO CONSTRUCT ARCH OVER SAME-ADDITIONAL BURDEN 
-RIGHTS OF CITY AND STATE-UNIVERSITY OF CINCIN)JATL 

The courts have decided that the grant of canal lands in Eggleston avenue to 
the city of Cincinnati by the state of Ohio, reserved the fee title to the same in 
the state of Ohio, subject to the right of the city of Cincinnati to use the same 
for a public highway and for sewerage purposes. 

One of the conditions provided in the grant was that the use made of the strip 
should not obstruct the flow of water through said canal, nor destroy water supply 
for milling purposes. 

Under the right which a city has to use state property for highway purposes, 
an abutting property holder may be granted leave to construct an archway over 
said raceway, when the conditions of the grant are safeguarded and the approval 
of the board of public works is obtained. 

The use of any part of the proposed arch for buildings, swithches, overhead 
projections or similar structures would constitute an additional burden of said 
premises and such use could not be made, therefore, without the consent of the 
state of Ohio. 

CoLUMBUS, OHIO, April 2, 1913. 

Department of Public Works. 

GENTLEMEN :-Under date of March 22, 1913, you submit the following to this 
department for opinion: 

"l\1r. Smith Hickenlooper, as attorney for the University of Cincinnati, 
has filed an application with the superintendent of public works requesting 
permission to arch over the hydraulic raceway in front of its property 
on the north side of Eggleston avenue in the city of Cincinnati. 

"In order that you may thoroughly understand the question which we 
submit for your consideration, we relate a portion of the history of the 
canal property that is now occupied by Eggleston avenue. 

"As originally constructed the Miami and Erie canal terminated at the 
Ohio river on the 'si.te now occupied by the Pennsylvania depot at the 
foot of Eggleston avenue, the descent of 110 feet between Broadway, at 
the end of the main level of the canal through the city, and the Ohio 
river was effected by a series of ten locks. 

"By the act of the general assembly of Ohio, passed March 24, 1963, 
(see Ohio Laws Vol. 60, page 44) the portion of the canal between 
Broadway and the Ohio river, without any formal abandonment, was 
turned over to the city of Cincinnati to improve and occupy forever as a 
public highway and for sewerage purposes. 

"One of the conditions provided in section two of the act was that the 
use to be made of the strip should not obstruct the flow of water through 
said canal nor destroy the supply of water for milling purposes. 

"The intention was to enable th(' state to get rid of the surplus 
water in the canal when it reached the new terminal at Broadway, and 
at the same time provide a supply of water for lessees of the state 
who operated water power mills along the line of the canal prior to its 
abandonment. This was a very important condition, and in connection 
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with the stipulation in section one of the act that required the city author
:ties to first obtain the approval of the board of public works for any 
p~an of improvements before commencing the same, furnished the basis for 
the plans of improvement that were subsequently carried out. 

"This plan provided for carrying the water in underground conduits 
an<! sewers for the greater portion of the distance, but between Third and 
Fifth streets, an open conduit about 14 feet in width, and walled with stone 
on each side, was adopted. 

"Instead of the city filling, grading and providing the means for 
conveying the water from Broadway to the river, the city granted the 
Little :\Hami Railway Company a perpetual easement in the canal strip for 
railway purposes on condition that it fill the canal bed and construct a public 
highway thereon. The rights of the railway company subsequently passed 
into the hands of the P. C. C. & St. L. Co., and in 1894 the canal com
mission became convinced that the railway company had no legal rights 
in the street, and through the attorney general, commenced an action in 
quo warranto in the supreme court to recover the property for the state. 
The court decided that the location, maintenance and operation of a rail
road upon the lands granted to the city was an additional burden not 
contemplated by the act and ordered the company to either remove its 
tracks within 130 days or make a satisfactory arrangement with the state 
for continuing the use of the premises. 

"The company purchased a portion of the ground and leased the re
mainder. This brings us to the consideration of the question raised by Mr. 
Hickenlooper viz. : Has an abutting property owner the right to arch over 
the race with or without the consent of the city. authorities? 
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"The questions upon which an opinion is desired are: 

"First. Can an abutting property owner, with the approval of the 
superintendent of public works, make such an improvement either with 
or without the consent of the city? 

"Second. In case such an improvement is made, either with or 
without the consent of the city, and either with or without the approval of 
the superintendent of public works, and any portion of the same is used for 
commercial purposes by the construction or buildings or the laying of 
switch tracks thereon or the extension of overhead projections from 
building on adjacent lots, would not the state be entitled to remunera
tion for the additional burden imposed on the ground?" 

Said act of 60 Ohio laws 44, under which that part of the canal lands now 
known as Eggleston avenue was granted to the city of Cincinnati, provided: 

"Section 1. Be it enacted by the general assembly of the state of Ohio, 
that authority and permission shall be granted, in the manner hereinafter 
pointed out, to the city of Cincinnati, to enter upon, improve and occupy 
forever, as a public highway a11d for sewerage purposes, all or any of that 
part of the l\liami and Erie canal which extends from the east side of 
Broadway, in said city, to the Ohio river, including the width thereof, as 
owned or held by the state. 

"But the said grant shall be made subject to all outstanding rights or 
claims, if any, with which it may conflict: Provided, that no work shall be 
done by said city authorities 011 the premises hereby granted until the plan 
of improvement shall be approved of by the board of public works." 
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"Section 2. The said grant shall not extend to the revenues derived 
from the water privileges in said canal, which are hereby expressly re
served; and the said grant shall be made upon the further condition that the 
said city, in the use as aforesaid of all or any of said portion of 
said canal, shall not obstruct the flow of water through said canal, 
nor destroy nor injure the present supply of said water for milling 
purposes, and that said city shall be liable for all damages that may 
accrue from such obstruction or injury; but it is not intended here
by to relieve the lessees of said canal, or their assignees, from any 
responsibilities imposed upon them by 'an act to provide for leasing the 
public works of the state, passed May 8, 1861, or by the instrument. of 
lease executed in pursuance of said act, except as and to the extent that 
they may be interfered with as said city may, from time to time, enter 
upon, improve and occupy any part of said grant. 

''Section 3. vVhenever the council of said city by a vote of not less 
than two-thirds of the whole number of members thereof, shall decide to 
use said canal as herein authorized, the said council shall make known its 
decision to the governor, and thereupon the governor, in behalf of the state, 
shall execute and deliver to the city of Cincinnati a grant of the part of 
said canal herein described for the uses and purposes before mentioned, 
and upon the terms and conditions specified in this act. The attorney 
general shall prepare the form of said grant. 

"Section 4. This act shall not be construed to confer upon said city 
any new power of taxation, or to borrow money, or to contract debts In the 
use as aforesaid of said canal. 

"Section 5. This act shall take effect from and after its passage." 

The council of the city of Cincinnati duly accepted said grant and on the 28th 
day of April, 1863, the governor of Ohio executed a deed therefor on behalf of 
the state. 

The above act was under consideration by the supreme court in c;lse of Ohio 
ex rei. vs. Railway Company, 53 Ohio St., 189, wherein it is held: 

"By force of the prOVISion of section 8 of the act to provide for 
'the internal improvement of the state of Ohio by navigable canals,' 23 
0. L., 57, whenever the state actually occupied a parcel of land for canal 
purposes, a fee simple title thereto at once and by virtue alone, of such oc
cupancy, vested in the state. 

"By the act of March 24, 1863, 60 Ohio laws, and the conveyance 
afterwards executed by the governor pursuant thereto, the only right granted 
to the city of Cincimwti was to enter upon, improve 011d occupy tlze land 
described therein forever as a public highway and for sewerage purposes, 
the title to t/z,: lands remaining in the state subjected only to such use. 
The city acquired no right or interest that it could transfer to another; 
and if the city, after entering upon the occupancy of such lands under the 
deed, abandoned them in respect to either of the uses specified, the right 
of the city to that extent became forfeited." 

In this case the court has decided that the title to the canal lands in Eggleston 
avenue is in the state of Ohio, subject to the right of the city of Cincinnati to 
use the same as a public highway and for sewerage purposes. 

Under this act the city of Cincinnati was required to provide a means of 
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carrying the water of the state. The open raceway now in question is used for 
that purpose and was provided in accordance with plans approved by the board 
of public works. 

Both the city of Cincinnati and the state of Ohio have rights and interests in 
this raceway, and in order to alter the same or to make further improvement 
thereof, the rights and interests of the state and of the city must be taken into 
consideration and protected. _ 

It appears from the plat attached that there is no direct means of ingress 
and egress from Eggleston avenue to the lots which border on this raceway. The 
lots, however, have an outlet upon another street. 

The application to build an arch over this raceway is made by an owner _of 
abutting property. Such owner has no right or interest in the raceway except in
sofar as it may be a lessee of water to be secured therefrom. 

At the time Eggleston avenue was opened and improved as a street, the city 
of Cincinnati could have covered this raceway and dedicated the entire width of 
the street to public use as a highway. That right has not been taken from the 
city of Cincinnati, provided it does the work in a manner approved by the super
intendent of public works, and so as to fulfill the obligations of the city to the 
state of Ohio. 

Xo private person or corporation would have a right to cover this raceway, 
without first securing the consent of the city of Cincinnati. If such approval is 
secured, the plan to cover the raceway must be approved by the superintendent of 
public works as required by section one of said act. 

This land is granted to Cincinnati for highway and sewerage purposes. The 
state could not, therefore, grant any right in said strip of land or any part 
thereof which would interfere with the above rights of the city of Cincinnati to 
use the same for highway or sewerage purposes. 

The fee to this land is in the state of Ohio, subject to the right of the city 
of Cincinnati to use it for highway and sewerage purposes, and the city of 
Cincinnati has no power to use said land for any other purpose. 

Your specific questions are answered: 
First. The abutting property owners can, with the approval of the superin

tendent of public works and with the consent of the city of Cincinnati, arch over 
the raceway in question so as to make it a part of the public highway. 

Second. The abutting porperty owners cannot use said raceway or the pro
posed arch for private purposes without first securing the consent of the state 
of Ohio and the city of Cincinnati. They may use the covering· of the raceway 
for purposes of ingress and egress to and from their property. 

The use of any part of the proposed arch for buildings, switches, overhead 
projections or similar structures would constitute an additional burden on said 
premises and such use could not be made thereof without a grant from the state 
of Ohio. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Gweral. 
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312. 

OFFICES CO:\IPATIBLE-PATROLMAN UPON PUBLIC WORKS AND 

FOREMAN ON REP AIRS. 

Since the duties incumbent upon either officers are not incompatible, a person 
appointed patrolman on public works may also be legally appointed to serve as 
foreman 011 repairs and receive an added compensatio11 therefor. 

CoLUMBUS, 0Hro, May 24, 1913. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-Under date of May 1, 1913, you inquire as follows: 

"Is it legal to engage a man for the position of patrolman at say 
$60.00 per month and then allow the same man an extra compensation per 
month for acting as foreman on repairs? The duties of such a position 
are further extended by the fact that our patrolmen at the various reser
voirs grant the boat licenses and keep the account of moneys collected 
and report the same into this department. He is required to give a bond 
of $500.00." 

You call attention to sections 472 and 475 of the General 
amended senate bill No. 29 of the 80th general assembly. 
herein quoted are as they were amended by said bill. 

Section 420, General Code, provides : 

Code as amended by 
All of the sections 

"The superintendent of public works of Ohio shall appoint such fore
men, patrolmen, lock tenders, inspectors, engineers and all other em
ployes as may be necessary for the improvement, maintenance and opera
tion of the public works. They shall be assigned to duty under the super
vision of the superintendent of public works, under rules and regulations 
prescribed by him. Any such employes, when deemed necessary by the 
superintendent of public works, shall be required to give proper bond 
to the state of Ohio, conditioned for the faithful performance of his 
duties. The salary and compensation of such employes shall be fixed by 
the superintendent of public works and paid from money appropriated for 
the maintenance of canals." 

The duties of the foremen are not fixed by statute but are to be prescribed by 
the superintendent of public works. · 

Section 472, General Code, provides : 

"All lakes, reservoirs and state lands heretofore or that may here
after be dedicated and set apart for the use of the public for park or 
pleasure resort purposes shall be under the control and management of 
the superintendent of public works. The superintendent of public works 
shall maintain such police regulations and enforce all needed rules for the 
government of the public parks, as shall be prescribed by law." 
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Section 475, General Code, provides : 

"The superintendent of public works may appoint police patrolmen to 
preserve order and protect tlze public at any such reservoir and adjacent 
state land and prescribe their compensation not to exceed sixty dollars per 
month, and such police patrolmen shall have the same power and authority 
as constables in the discharge of their official duties, and their juris
diction shall be coextensive with the counties touching or including any 
portion of such public park or pleasure resort." 

Section 476, General Code, provides : 

Before entering upon the duties of his office, each police patrolman 
shall give bonds to the state of not less than five hundred dollars, nor 
more than one thousand dollars, to be fixed by the superintendent of public 
works and approved by him, conditioned for the faithful and diligent 
discharge of his duties, and take an oath of office, which oath shall be 
endorsed on the back of the bond. Such bond shall be filed and safely 
kept in the office of the treasurer of state." 

Section 482, General Code, provides : 

"Every police patrolman appointed by the superintendent of public 
works to preserve order and protect the public, in accordance with these 
provisions may arrest on view or warrant and bring to justice a person 
violating any of the foregoing provisions, and if, in making an arrest, 
it is necessary for such patrolman to take possession of and hold a boat 
or boats or other property, he shall not be held liable for the loss of or 
any damage done such boat or boats or other property taken and held by 
reason of the failure of the owner or owners thereof to comply with the 
provisions hereof, provided ordinary care is exercised in the handling of 
such property, and no person shall take possession of a boat or other 
property which has been taken in charge by a police patrolman or other 
officer as herein provided, until such patrolman or officer has released it. 
Any person violating any of the provisions of this section shall be fined 
in any sum not less than five dollars nor more than twenty-five dollars, 
and shall stand committed until such fine and costs are paid." 
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The foregoing are the statutory duties of a police patrolman, such· as you 
desire to appoint. As the duties of a foreman are not fixed by statute there can 
be no conflict in the respective duties of the two positions as prescribed by statute. 

The rule of incompatibility of public office or employment is stated by Dustin, 
J., on page 276 of the opinion in case of State vs. Gebert, 12 Cir. Ct. N. 
S. 274, where he says: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physically impossible for 
one person to discharge the duties of both." 

Neither o£ the positions in question is a check upon the other nor is one sub· 
ordinate to the other. 

The other ground of incompatibility is that of physical impossibility for one 
person to perform the duties of both positions. 
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The rule is stated at page 1381 of 29th Cyc., as follows: 

"'Holding other office or employment. It may be laid down as a rule 
of the common law that the holding of one office does not in and of 
itself disqualify the incumbent from holding another office at the same 
time, provided there is no inconsistency in the functions of the two offices 
in question." 

From the statement of the duties of each pos1t10n as gi\·en by you it appears 
that it is physically possible for one person to perform the duties of both offices. 

A question of public policy might arise as to the propriety of appointing the 
Eame person to two distinct positions. ln the situation presented l know of no 
principle of public policy that may be violated in appointing the same person <tS 

foreman and as police patrolman, so long as such person is able to, and does, 
perform the duties of both positions. In order to draw the compensation fixed 
for him as foreman he must perform the duties thereof. The same is true as to the 
vosition of police patrolman. He cannot draw pay twice for the same work. 

The statute, section 475, General Code, limits the amount of compensation to 
be paid a police patrolman. This limit is as to the position of polic~ patrolman 
and would not be a limitation upon the aggregate amount to be paid a person 

·who holds two positions, provided he is not paid more than the amount fixed 
by statute for a police patrolman, as such police patrolman. 

The positions in question are not incompatible, and if one person can physically 
perform the duties of both positions, he can fill both positions. In such case 
it would be legal to pay such person a salary as foreman and a salary as police 
patrolman. The salary as police patrolman must not exceed sixty dollars, per 
month, but the combined salaries of the two positions may exceed sixty dollars 
per month. 

372. 

Respectfully, 
TIMOTHY S. HoGAX, 

Attorney General. 

REPAJIU:\G A:\D DREDGJXG CA:\ALS-SPECIAL APPROPRIATION 
FOR SUCH WORK-CONTRACT lVIUST BE LET. 

The superi11tcndent of public works may emplo3• laborers to dredge ca1wls and 
keep them i11 repair, even though the cost exceeds $500.00 provided that the cost 
of such labor is to be paid out of 1110111'} appropriated for the mai11tenance of 
canals. This is also true of all cement work to be done 011 canals. When n 
special appropriatiou is mode for s11ch work, the11 it must be let on contract by 
competitive biddi11g if the cost exceeds $500.00. 

CoLUMBUS, OHIO July 9, 1913. 

Ho:-<. JoHN L 11ILLER, Superintendeut of Public Works, Columbus, Ohio. 

DEAR Sm:-You have requested an opinion of this department as to the con
struction of section 428, General Code, as amended in 103 Ohio Laws 121. You 
inquire: 

"Can this department employ laborers to dredge the canal, where 
needed. when the cost of such dredging will exceed five hundred dollars? 
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''Can this department cmplo) laborers and construct a cement wall, 
or other work, when such improvement or repair will cost to exceed five 
hundred dollars? 

"For example, we have certain dredging to be done at Akron, the cost 
of which will exceed five hundred dollars. The state has at Akron a 
dredge suitable for this work and this department is in a position to do 
this dredging without contract and at a less cost and in better time. 

"'The state also has a concrete mixer and the necessary apparatus to do 
cement work more economically than may be done by contract. 

"This kind of work has heretofore been done by this department." 

Section 428, General Code, as amended in 103 Ohio Laws, 121, provides: 

''The superi11/ellde11t of public works of Ohio may e11/er i11to coil
tracts with proper perso11s for the performallce of labor, or for the funlish
illg of materials, or for the collslrztctioll of a11y or all structures a11d build
iHgs 11ecessary to the mail!le11ance, co11trol and ma11agement of the public 
works of the slate or a11y part thereof. The superintendent of public works 
shall require bonds, of not less than one-half the contract price, from said 
contractors, payable to the state of Ohio, and conditioned on the faithful 
performance of said contract. Except in cases of extreme public exigency or 
emerge11cy a11d wheu the cost of Oil}' proposed improvemc11t or repair exceeds 
five hundred dollars, the superintende11t of public works shall cause 11otice to 
be given in a newspaper of general circulation in or contiguous to the county 
where the contract is to be let and where the work is to be done and 
may also advertise in such trade journals as will afford full information 
to the public of the terms of the contract and the nature of the work to 
be performed and the character of materials required, together with the 
time of letting and place and manner of receiving proposals. Such COil
tracts shall be awarded to the lowest a11d best bidder, and shall be ill 
writi11g, and shall contain specific prices for each kind of work to be per
formed, and for materials to be furnished by the parties thereto." 

Section 420, General Code, as amended in 103 Ohio Laws 121, reads: 

"The superinteudent of public works of Ohio shall appoillt such fore
mell, patrolmen, lock te11ders, i11sPectors, engineers a11d all other employes 
as may be necessary for the improveme11t, maintenance and operation of the 
public works. They shall be assigned to duty under the supervision of the 
superintendent of public works, under rules and regulations prescribed 
by him. Any such employes when deemed necessary by the superin
tendent of public works, shall be required to give proper bond to the 
state of Ohio, conditioned for the faithful performance of his duties. 
The salary and compensation of such employes shall be fixed by the super
intendent of public works and paid from mone_y appropriated for the 
mai1ztenance of canals." 
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Section 428, General Code, prior to the passage of the above amendatory act 
provided: 

''When the board of public works deems it necessary to let a con
tract for the performance of labor or the furnishing of materials, or for 
the construction of feeders, dikes, reservoirs, locks, dams and other work 
for the repair of the public works, it shall cause notice thereof to be 
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given by publication in such newspapers and for such time as it deems 
necessary. Such notice shall contain a statement of the time, place and 
manner of receiving proposals, the character of the work to be performed 
and the materials to be furnished. Such contracts shall- be. awarded to 
the lowest responsible bidder, shall be in writing, and contain specific 
prices for each kind of work to be performed or articles to be furnished 
by the parties thereto." 

Under the former law it was left to the board of public works to determine 
whether an improvement or repair should be made by contract or otherwise. 

The provisions of section 428, General Code, as amended should be read in 
connection with those of section 420, General Code. 

Section 420, General Code, authorizes the superintendent of public works to 

"appoint such foremen, patrolmen, lock tenders, inspectors, engineers and 
all other employes as may be necessary for the improvement and operation 
of the public works." • 

It is further provided in said section that the compensation of such employes, 
shall be "paid from money appropriated for the maintenance of canals." 

The dredging of the canals would be a part of the maintenance and opera
tion of the public works. And under the above provision the superintendent 
of publ(c works would be authorized to employ foremen and employes to do such 
dredging,. provided their compensation may be paid "from money appropriated for 
the maintenance of canals." 

Section 428, General Code, provides that "the superintendent of public works 
of Ohio may· enter into contracts" "for the performance of labor, or for furnish
ing of materials, or for the construction of any or all structures and buildings * * *." 

This provision standing alone would leave it to the superintendent of public 
works to determine whether he should have the labor performed directly under his 
charge, or whether he should secure the same by contract. 

The legislature has seen fit, however, to further provide: 

"Except in case of extreme public exigency or emergency, and when 
the cost of any proposed improvement or repair exceeds five hundred dol
lars, the superintendent of public works shall cause notice to be given 
in a newspaper * * * Such contract shall be awarded to the lowest and 
best bidder * * *." 

This provision was inserted to secure competitive bids on all contracts which 
exceed five hundred dollars. It was not intended to, nor does it, deprive the 
superintendent of public works of the right given him under section 420, General 
Code, to appoint foremen and employ laborers to improve, maintain and operate 
the public works. 

The right, however, of the superintendent of public works to employ laborers 
under section 420, General Code, is limited to the work which may be paid for 
from the appropriations for the maintenance of the canals. It does not apply to 
an appropriation made for a specific improvement or repair. 

Where an appropriation has been made for a specific improvement, and the 
cost thereof exceeds five hundred dollars, it must be let on competitive bids. 

I am therefore of the opinion that the superintendent of public works may 
employ laborers to dredge the canals, or any part thereof and keep them in repair, 
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even though such dredging and repairs cost to exceed five hundred dollars, if 
the cost of such labor is to be paid from money appropriated for the maintenance 
of the canals. This will also be true as to any cement work to be done. 

But if such improvement, repair, dredging, or cement work is to be paid 
for by a specific appropriation for the particular work, then it must be let on 
contract by competitive bidding, if the cost exceeds five hundred dollars. 

451. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE SUPERINTENDENT OF PUBLIC WORKS IS NOT OBLIGED TO 
ENTER INTO THE CONTRACT FOR LABOR IN MAINTENANCE OF 
PUBLIC WORKS, BUT HE MAY USE MACHINERY AND EMPLOYES 
OF THE STATE DOING THE WORK REQUIRED. 

Under the provisions of section 428, General Code, the superintendent iJf 
public works is not required to enter into contracts for the construction, manage
ment or control of public works of the state, but he may do so. The superintende11t 
of public works may e11ter into contracts for dredging the catwl at Akron, or 
he may at his discretion use the machinery of the state and the force employed 
under his charge and" do the work under his direct supervision. 

The cost of such work can be paid out of the appropriation made especially 
therefor. 

COLUMBUS, OHIO, September 5, 1913. 

RoN. JOHN I. 11rLLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-Under date of September 4, 1913, you inquire: 

"Concerning proposed improvement on the Summit Level of the 
Ohio canal through the city of Akron, an appropriation of $25,000.00 was 
made by the 80th general assembly for the dredging of this level and 
the building of a protection wall along the towing path bank. 

"After preparing plans and estimates for this improvement, the same 
was advertised for the receipt of proposals August 19, 1913. On that 
day we received two bids for the work, one of which, on tabulation, was 
found to be irregular in form and the other bid was considered excessive 
in price. Therefore, all the bids were rejected and the work was re
advertised to be let on Tuesday, September 2, 1913. Upon the latter 
date but one bid was received for the work, which did not include a pro
posal for doing the dredging. The bid received was for the construction 
of a protection wall and alternate prices were made for concrete construc
tion and timber construction, as per the advertisement. The bid for the 
timber wall, received on the date set for the last letting, is excessive in 
price. If the contract is awarded it will be for the concrete wall. 

"The work contemplated in this improvement is of so important a 
nature that if not done it will prevent the state performing its contracts 
with a number of important water consumers and it will also jeopardize 
the city of Akron because the sand bars and fills of various kinds, which 
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have accumulated in the aforsaid Summit Level, have almost excluded the 
water from passing down through the city of Akron, and if not removed, 
will entirely shut off the water supply. 

It is an emergency and I wish to know if we cannot proceed with 
our own machinery and forces to remove the deposits from this canal 
level at once, since time has become the most important element in the 
consideration of this improvement.'' 

The appropriation for this work is set forth in 103 Ohio Laws 614, in these 
words: 

"Repairs and improvements on Summit Level of Northern Division, 
Ohio Canal --------------------------------------------- $25,000.00." 

This appropriation is not made "for the maintenance of canals." \Vhile the 
repairs and improvements are not specified, it is nevertheless made for a special 
purpose, though general in character. 

Appropriations for maintenance are made in these terms at page 614 of 103 
Ohio Laws: 

"11iami and Erie canal maintenance ____________________ _ 
"Ohio and Erie canal maintenance ____________________ _ 

$20,000.00. 
15,000.00." 

Section 420, General Code, as amended in 103 Ohio Laws 121, provides: 

"The superintendent of public works of Ohio shall appoint such 
foremen, patrolmen, lock tenders, inspectors, engineers and all other em
ployes as may be necessary for the improvement, maintenance and opera
tion of the public works. They shall be assigned to duty under the 
supervision of the superintendent of public works, under rules and regula
tions prescribed by him. Any such employes, when deemed necessary 
by the superintendent of public works, shall be required to give proper 
bonds to the state of Ohio, conditioned for the faithful performance of 
his duties. The salar·y and compensation of such employes shall be fixed 
by the superintendent of public works and paid from money appropriated 
for the maintenance of canals." 

The appropriation in the present case does not come within the provisions of 
section 420, General Code, as it is not made "for the maintenance of canals." 

Section 428, General Code, as amended 103 Ohio Laws 121, reads: 

''The superintendent of public works of Ohio may enter into contracts 
with proper persons for the performance of labor, or for the furnishing 
of materials, or for the construction of any or all structures and build
ings necessary to the maintenance, control and management of the public 
works of the state or any part thereof. The superintendent of public 
works shall require bonds, of not less than one-half the contract price, 
from said contractors, payable to the state of Ohio, and conditioned on 
the faithful performance of said contract. Except in cases of extreme 
public exigency or emergency, and when the cost of any proposed im
provement or repair exceeds five hundred dollars, the superintendent of 
public works shall cause notice to be given in a newspaper of general 
circulation in or contiguous to the county where the contract is to be 
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let and where the work is to be done and may also advertise in such 
trade journals as will afford full information to the public of the terms 
of the contract and the nature of the work to be performed and the 
character of materials required, together with the time of the letting and 
place and manner of receiving proposals. Such contracts shall be awarded 
to the lowest and best bidder, and shali be in writing, and shall contain 
specific prices for each kind of work to be performed, and for materials 
to be furnished by the partie~ thereto." 
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The cost of doing the dredging in question will exceed five hundred dollars and 
it comes within the terms of this section requiring the letting of a contract on 
competitive bids, unless it may be considered a case of "extreme public exigency" 
or an "emergency." 

You state that two attempts have been made to secure bids for this work. 
On the first attempt, only two bids were received, one was irregular, and the other 
was excessive in price. It is the duty of a public officer to protect the interests 
of the public and if he is satisfied that a bid, though the lowest and best, is 
excessive in price, it is his duty to reject it. The purpose of asking for bids is 
to secure a fair price upon competition. This purpose would be nullified if the 
officer was required to let a contract upon a bid which he knew to be excessive. 

On the second attempt to secure bids, none were received for the dredging, 
and the time is now late to readvertise and complete the work before winter. Then 
there would be no assurance of securing bids. 

It appears to me that a reasonable effort has been made to let this work 
after advertising for bids. 

You state that if the work is not done the water supply for the city of Akron 
may be shut off. The waterworks of the city of Akron gets its water from the 
state under a lease. 

The failure to secure bids after two efforts, and the possiblity of shutting 
off the water supply of a large community, create in my opinion an emergency 
and the repairs are urgent. Such an emergency will be sufficient to except such 
work from the requirements of section 428, General Code, supra, that the work 
be done by contract let on competitive .bids. 

In such case the letting of a contract of the doing of the work would be governed 
by the first part of section 428, which reads: 

"The superintendent of public works of Ohio may enter into con
tracts with proper persons for the performance of labor, or for the 
furnishing of materials, or for the construction of any or all structures 
and buildings necessary to the maintenance, control and management of 
the public works of the state or any part thereof." 

This provision states that the superintendent of public works ''may enter into 
contracts." He is not required to enter into contract, but he may do so. 

The superintendent of public works may, therefore, enter into a contract for 
this dredging, without asking for additional bids, or new bids, or he may, at his 
discretion use the machinery of the state and the force employed under his 
charge and do the work under his direct supervision. The state, I understand, 
has a dredge on the Summit Level and that you can proceed with the work with
out delay. 

Under the circumstances presented the compensation of the employes and the 
cost of such work can be paid out of the appropriation specially made therefor. 

Respectfully, 
TIMOTHY S. HoG.\N, 

Attor11ey Ge11eral. 
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452. 

IN CASE OF AN EMERGENCY THE SUPERINTENDENT OF PUBLIC 
WORKS MAY TAKE PRIVATE PROP-ERTY FOR THE USE OF THE 
STATE WITHOUT CONDEMNATION PROCEEDINGS. 

Where because of the March floods, the condition of the Miami river, north of 
Middletown is such as to jeopardize the city, the superintendent of public works, 
because of the necessity of quick action, may proceed with the work of repair 
without entering proceedittgs to appropriate the property needed. The superin
tendeut of public works may subscribe the certificate provided for in secti01~ 437, 
General Code, and deliver a copy thereof to the owner or owners of the property 
as prescribed by section 438, General Code. 

CoLUMBUS, OHIO, September 3, 1913. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-Your favor of August 28, 1913, through Mr. E. E. Booton, engineer 
land department, is received, in which you inquire: 

"May the department of public works immediately proceed with the 
construction of the extension of the Middletown dam, the levee embank
ment and other improvements contemplated in the vicinity of the dam 
across the Miami river about two miles above Middletown, Ohio, without 
waiting to condemn the land upon which these improvements must be 
made? 

"The 1vfarch floods washed away most of the old levee embankment, a 
portion of the dam, and the head gates to the hydraulic, so as to jeopardize 
the city of Middletown should a rise of six feet occur in the river. Emer
gency repairs have been made, but we have been advised that the owner 
of the land where these improvements are to be made is expecting ex
travagant prices for the land. 

"We do not want to submit to extortion, but we cannot afford to 
jeopardize the lives and property of the citizens of Middletown by waiting 
on condemnation suits. 

"Can we proceed on the theory that an emergency exists and permit 
him to collect his damages whenever he desires to take the initiative?" 

Article 1, section 19 of the constitution of Ohio, provides: 

"Private property shall ever be held inviolate, but subservient to the 
public welfare. When taken in time of war or other public exigency, im
peratively req11iri11g its immediate seizure or for the purpose of making 
or rcpairiug roads, which shall be open to the public, without charge, a 
compensation shall be made to the owner, in mone)', and in all other 
cases where private property shall be taken for public use, a compensa
tion therefor shall first be made in money, or first secured by a deposit 
of money; and such compensation shall be assessed by a jury, without de
duction for benefits to any property of the owner." 

This section of the constitution generally requires compensation to be made 
first in money, or secured by deposit of money before private property can be 
taken for a public use. There are three exceptions to this rule. 

First. \Vhcn taken in"time of war. 
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Second. \\'hen taken in "other public exigency, imperatively requiring its 
immediate seizure." 

Third. When taken for the purpose of "making or repairing roads which shall 
be open to the public, without charge." 

The situation now presented must come under the second exception if any. 
It does not come under either the first or third exceptions. 

Is your situation a "public exigency, imperatively requiring" the "immediate 
seizure" of the property in question? 

The general assembly has clefinrd a "public exigency" in reference to the 
public works. 

Section 435, General Code, as amended in 103 Ohio Laws 123, provides: 

"A public exigency shall be deemed to exist if an injury or obstruc
tion occurs in any of the public works which materially impairs their im
mediate use, or places ia jeopardy prop'erty adjacent thereto, or there is im
mediate danger of such occurrence, or such injury, obstruction or danger 
occurs during the process of construction of such public works." 

The words "or places in jeopardy property adjacent thereto," were inserted 
by the above amendatory act of said section 435. 

In the case presented an injury occurred to the public works by reason of the 
floods of last March. This injury has placed in jeopardy not only property adja
cent thereto, but the lives of the residents as well. This would be especially true 
if a sudden rise of the river should occur at night. 

Black in his law dictionary defines, "exigence, or exigency," 

"Demand, want, need, imperativeness." 

In \Vebster's dictionary, "exigency" is defined: 

"State or quality of being exigent; urgent or exacting want; press
ing necessity; need; a case demanding immediate action, supply or remedy; 
as, an unforeseen exigency." 

Abo "exigent" is defined. 

"Exacting or requiring immediate aid or action; pressing, critical." 

There is a demand, a need for this property. The imperativeness or urgency 
of the need arises from the fact that the winter season is now fast approaching 
with resultant floods of winter and spring. The danger should be averted before 
the winter season sets in. 

A proceeding to appropriate this property before beginning the improvements 
would mean considerable delay, and if the case should be taken to a higher court 
on error, would mean that the improvement could not be commenced this fall. 

This situation creates an ·imperative and immediate need for this property. 
It is in my opinion an exigency. 

The exigency must be public. The welfare of a considerable community is 
placed in jeopardy. The construction of levees has been held to be a public use. 

At page 594 of 15 Cyc, it is said: 

"Drains and levees necessary for public health, convenience, and welfare 
are a public use, for which private property may be taken." 
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This property is therefore wanted for a public use. It is needed to protect a 
large community from the danger of flood, and this makes it a public need. 

The situation is, therefore, a ''public exigency." It needs immediate remedy. 
It might be urged that the flood occurred four months ago and that with 

reasonable diligence appropriation proceedings could have been terminated by this· 
time. That might be true if it had been known in ::\farch what property would be 
needed to make the improvements. 

The flood occurred the latter part of ::\larch and paralyzed business for a 
considerable time. Temporary repairs had to be made. An appropriation of money 
had to be secured from the general assembly for permanent repairs. The nature 
of the improvement had to be determined and plans and specifications prepared. 
All this was necessary to be done before it could be determined what property would 
be needed. 

The time which has elapsed since the flood is but a reasonable time in which 
to do these things. 1 t cannot be successfully urged that due diligence has not been 
made. 

1 am of opinion, therefore, that a public exigency exists which imperatively 
requires the immediate seizure of this property. 

The statu_tes prescribe the manner in which this property may be taken and 
compensation made in case of public exigency. The sections herein quoted are as 
amended in 103 Ohio Laws 123: 

Section 436, General Code, provides : 

''vVhen a public exigency exists, the superintendent of public works, or 
his representative, may take possession of lands and use them, or materials 
and other property necessary for the maintenance, protection or repair of 
the public works. The superintendent of public wor.ks or any officer or 
employe in his service may enter upon lands for the purpose of taking 
levels or making surveys, when necessary in the discharge of the duties 
of his office." 

Section 437, General Code, provides: 

"If the superintendent of public works and the owner of the property 
taken or used under the preceding section are unable to agree upon the 
amount of the compensation to be paid therefor, the superintendent of 
public works shall immediately make and subscribe a certificate containing 
the following: 

''1. A description of the property, date when it was taken, name of 
the owner or owners, and whether taken absolutely or for temporary use; 
if for temporary use, the extent thereof. 

"2. An offer of such compensation as the superintendent deems 
reasonable as compensation for the property taken." 

Section 438, General Code, provides: 

"A copy of such certificate shall be delivered to each owner of the 
property taken, or left at his usual place of residence within the state. 
If such owner is a minor, idiot or insane person, such certificate may be de
livered to his guardian. If the owner or guardian is not a resident of the 
state, or his place of business is unknown, notice may be given him by 
the publication of the certificate for four consecutive weeks in a news-
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paper of general circulation in the county in which the property i'i situated. 
The original certiticate, with the date, and proof of sen·ice of a copy 
thereof shall be filed in the offic!! of the superintendent of public works." 

Section 439, General Code, provides: 

"The owner of the property, or his guardian, may elect to take the 
compensation named in the certificate, or his portion thereof, within one 
year from the service or last publication of such certificate. If he so 
elect, the superintendent of public works shall pay him the amount of 
such compensation and take his receipt therefor." 

Section 44D, General Code, provides: 

"If the owner or guardian is unwilling to accept the compensation 
named in the certificate, he must notify the superintendent of public works 
within one year and tile the copy of the certificate served on him in the 
probate court of the county in which the property is situated. If the 
property is situated in two or more counties, he may file such copy in 
the probate court of either county." 
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The provisions of these statutes are to be followed. 
public works must subscribe the certificate provided for 
Code, and deliver a copy thereof to the owner or owners 
scribed in section 438, General Code. It is then up to 
accept or reject the offer. 

The superintendent of 
in section 437, General 
of the property as pre
the property owner to 

It is my opinion that the superintendent of public works may proceed with the 
work in question without first entering proceedings to appropriate the property 
needed. A remedy is provided by which the owner may secure proper compensa
tion for his property so taken. 

467. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attomey Geueral. 

IF RAILROADS HAVE CO:\IPLIED WITH THE STATUTES REGULAT-
1:\G THEIR CROSSIXG OF CAXALS, THEY HAVE AN EASE~iEXT 
WHICH WILL COXTJNUE SO LONG AS THE ROADS COXTIXUE TO 
CROSS THE CANALS. 

The slate, haz•illg the fee simple title to calla/ lallds has the right to sell the 
canal for railroad purposes alld to grallt a colltillrtous right of zmy, subject to the 
right of the crossillg railroad to cross the canal orr the lalld ill the malluer provided 
by sectio11s 8775 alld 8776, Gelleral Code. The fre would be ill the gralllee of the 
state subjut to the easemelll of the crossillg road. 

CoLt'Mnt:s, OHIO, August 26, 1913. 

HoK. }OHl\' I. :\!ILLER, Superilltelldellt of Public Works, Columbus, Ollio. 

DF.AR SIR:-Your inquiry of April 3, 1913, through :\Ir. E. E. Booton, engineer 
canal land department, is received in which you state: 
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"Since the abandonment of portions of the Ohio canal, an important 
question has arisen as to the rights of railway companies to occupy and 
use the rights of way occupied by the bridges prior to the abandonment of 
the canal for purposes of navigation. 

"Upon one of the short sections of the canal property in Newark 
sold by the state to A. H. H., a railway company has a bridge carrying a 
double track that it has occupied for at least thirty years. When this 
tract was advertised for sale, it was expected that the railway company 
would bid on it, but H., on the day of sale, was the only bidder, the 
property selling for three-fourths the appraisement. 

"Mr. H. has asked the railway company to reimburse him for the 
proportion of the ground occupied by the railway company and the latter 
has refused to comply with the request, stating that the company has an 
easement for crossing purposes. 

"Section 4 of the act of May 1, 1852, (1 S. C. 318 and 319), provided the 
method by which railroads could cross canals. One,of the principal restric
tions was that the board of public works or acting commissioners should ap
prove the plan of any proposed bridge before the construction of the same 
was commenced, and no plan was to be approved that did not provide at 
least ten feet clearance above the top water line of the canal, and that 
abutments should not interfere with the navigation of the canal. 

"The state never received a cent for the use of the ground occupied 
and as the railroads were often competitors with the canal, the state 
suffered by this competition, while the railroads actually were exempted 
from taxation so far as the ground occupied by the railroad crossings 
were concerned. 

"In selling these abandoned canal strips, the best bidders for much of the 
property are likely to come from railway corporations desiring to acquire them 
for rights of way for railway purposes, but if these rights of way are not 
continuous for considerable distances, they are of no practical value for 
railway purposes, and must be sold for one-third what they would otherwise 
bring. 

"Under the statutes the railway company might have used a draw 
bridge, instead of an overhead structure, but the plans approved were for 
a crossing with ten feet clearance above the top water line of the canal. 
Can the company now change the style of bridge, or going further, fill 
in the prism of the canal so as to have a solid earth roadbed as is now 
proposed by some of the railroads?" 

The acts to which you refer and under which railroads secured the right to 
cross the canals of the state were first passed in 50 Ohio Laws 274, section 20, and 
50 Ohio Laws, 205, sections 4 and 5. The provisions of these acts to be con
sidered in the present inquiry were carried into the Revised Statutes as sections 
3317 and 3318. These sections were carried into the General Code as sections 8775, 
8776 and 8777. In these revisions there has been no substantial change in the 
provisions of the acts. The sections as now found in the General Code will be 
quoted. 

Section 8775, General Code, provides: 

"When the line of the road crosses a canal or any. navigable water, the 
company shall file with the board of public works, the plan of the bridge, 
and other fixtures therefor, which shall designate the place of crossing. 
If the board approves such plan, it shall notify the company, in writing. 
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of such approval. If the board disapproves such plan, or fails to approve 
it within twenty days from the filing thereof, the company may apply to the 
court of common pleas, or a judge thereof in vacation, and upon reasonable 
notice being given to the members of the board, upon good cause shown, 
the court or judge shall appoint a competent, disinterested engineer, not a 
resident of a county through which the road passes, to examine such 
crossing, and prescribe the plan and conditions thereof, so as not to impede 
navigatio1l. Hlitlzin twenty days from his appointment, such engineer 
shall make his returns to the common pleas court of the county wherein 
such crossing is to be made, subject to exceptions by either party. At the 
next term after filing the return, the court shall examine, approve, and 
confirm it, unless good cause be shown against such approval. Its order 
of confirmation shall be sufficient authority for the erection, use, and 
occupancy of such bridge, in accordance with such plans." 

Section 8776, General Code, provides : 

"No company shall construct over a canal any permanent bridge less 
tlzan ten feet in tlze clear above the top water line of the ca11al, and the 
piers and abutuzents of such bridge must be placed so as not in any manner 
to contract the width of the canal, or interfere with free passage on the 
tow path. This section slzall not prevent the construction or continuance of 
draw bridges which do not interrupt navigation." 

Section 8777, General Code, provides: 

"All railroad bridges erected prior to May 1, 1852, over any navigable 
canal, feeder, slack water improvement, river, stream, lake or reservoir, 
not less than ten feet in the clear above the top water line, shall remain 
undisturbed by the board of public works." 

The road referred to in these sections is that of a railroad as is shown by 
section 8774, General Code, and also by the title under which these sections are 
placed. 

The railroad secured its right to cross the canal by virtue of the foregoing 
provisions and at a time when the canal was maintained' for the purposes of naviga
tion. 

In State ex rei. vs. The Cincinnati Central Railway Company, 37 Ohio St., 157, 
Johnson, J, on page 173, after referring to the original act and to the provisions 
of section 1, 2 and 3 thereof, says as to section 4 of said act: 

"Section 4 provided that all bridges that had therefore been erected 
across the canals, etc., which did not obstruct or impair navigation, and 
were not less than ten feet abO\·e top water line, should be permitted to 
stand. By section 3317 of the Revised Statutes the right of railroads to 
cross the canal is restricted so as not to impair navigation thereon. The 
plan of the bridge and other fixtures for crossing the canal, and the loca
tion, must be approved by the board or acting commissioner, but if they 
disapprove it, then application must he made to the court of common 
pleas or judge thereof for such approval but even the court has no power to 
approve the plan, where the bridge is less than ten feet above the top 
water line of the canal, or where the piers or abutments interfere with 
navigation. 
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"These provisions clearly show the care the legislature has taken to 
preserve the canals. 

"They show further, that as between the two public uses, that for 
purposes of navigation is paramount over public uses for railroads, even 
as against the right to cross." 

The state of Ohio granted by the foregoing acts to a railroad company, the 
right to cross the canals of the state in a certain manner. The railroad company 
had the right to cross either by draw bridge, or by a stationary bridge. In the 
present case a stationary bridge w~s constructed. Such a bridge was to be con
structed upon plans approved by the board of public works, or by court order if 
the board failed to approve. 

The statute fixes certain restrictions. Such bridge must be at least ten feet 
in the clear above the top water line of the canal. The abutments must be con
structed so as "not in any manner to contract the width of the canal, or to inter
fere with the free passage on the tow path. These were the conditions upon which 
the railroad company constructed its bridge. So long as the canal is open for 
navigation, the railroad company can cross the canal with its railroad only in ac
cordance with the above restrictions. 

The canal in question has been abandoned for navigation purposes and the state 
has sold the fee simple title to a part of the land. It is conceded that the state 
had the fee simple title. 

The act abandoning the canal in question is found in 102 Ohio Laws 293, and 
IS known as sections 14203-12 to 14203-19, inclusive, appendix to the General Code. 

Section 14203-17, General Code, (section 6 act 102 Ohio Laws 293), provides: 

"The county commissioners of any county, likewise the council of any 
municipality, through which said abandoned canal passes, shall have the 
right to remove all existing bridges crossing any portion of said abandoned 
canal over which public highways or the streets of any municipality pass, 
and to grade such highways and streets by filling and grading across the 
channel and banks thereof, hut must provide for all necessary drainage 
underneath the same; there is, however, reserved to the state of Ohio, its 
lessees, grantees, and their a~signs, an unobstructed right-of-way, for any 
and all purposes, across the land occupied by the highways and streets 
extending across said abandoned canal, as provided for above." 

This section grants to counties and municipalities the right to remove bridges 
and to fill in the channel of the canal where the same is crossed by highways and 
streets. X o such right is granted to a railroad company and this omission is 
significant. 

This section further reserves to the state, its lessees, its grantees, and their 
assigns "an unobstructed right of way, for any and all purposes," across that 
part of the canal occupied by highways and streets. It might be urged that no such 
unobstructed right-of-way is reserved as against a railroad. As railroads are not 
granted the privilege to remove bridges and to fill in the channel, no such reserva
tion was necessary. 

Section 14203-19, General Code, (section 8 of 102 Ohio Laws 293), provides: 

"Xothing in this act shall interfere with any leases, rights or privileges 
heretofore granted by the state of Ohio and in force at the date of ap
proval of this act." 
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By virtue of this section the right of the railroad company to continue its track 
across the canal is pre:served. It will be observed that the rights retained by this 
section arc those which are "in force at the date of the approval of this act." 

The right which the railroad comp~ny had when the act was approved and 
which was then in force was to cross the canal by ,. bridge constructed upon plans 
apprO\·ed by the board of public works, said bridge to be at least ten feet in the 
clear of the top water line, and the abutments to be so constructed as not to con
tract width of the canal, or to interfere with free passage on the tow path. 

This was the right which the railroad had when the canal was abandoned. The 
abandonment of the canal and the sale of the canal land by the state has neithP.r 
diminished, nor increased the right of the railroad company to cross the same with 
its tracks. The right to cross, and the conditions thereof, attached when the rail
road first crossed the canal, and it will continue so long as the railroad crosses the 
same. In other words, the railroad company has an easement to cross the canal, 
or the land in which the canal was constructed, in the manner prescribed by sections 
8775 and 8776, General Code, and in no other manner. 

The purchaser of this land took it subject to the easement of the railroad com
pany. The railroad company was in possession and that is notice as to its rights, 
and the purchaser was thereby put upon his inquiry. 

The fact that the railroad company received this easement without compensa
tion does not affect the situation. The grant was made by act of the legislature and 
the railroad has acted upon said grant. 

In answer to your specific questions: 
The purchaser has no right of reimbursement against the railroad company for 

the land occupied by it at the time of his purchase. 
The railroad company has no right to fill in the prism of the canal at its 

crossing. It has an easement to cross only in the manner prescribed by sections 
8775 and 8776, General Code. 

The railroad company cannot change the style of its bridge so as to take 
more of the canal land. It cannot now change the style of its bridge so as to 
leave less than ten feet in the clear. 

The state, having the fee simp!<! title to the canal land, has the right to seii 
the canal for railroad purposes and to grant a continuous right-of-way, subject only 
to the right of the crossing railroad to cross the canal, or the land, in the manner 
prodded by sections 8775 anrl 8776, General Code. The fee would be in the grantee 
of the ~tate, subject to the easement 6f the crossing railroad. 

l:i--.\. G. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attonzey General. 
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486. 

TH-E STATE MAY REGULATE THE CONSTRUCTHION OF BRIDGES 
OVER NAVIGABLE STREAMS, SUBJECT TO THE APPROVAL OF 
THE SECRETARY OF WAR. 

The state has the right to regulate the constmction of bridges across navigable 
rivers in Ohio. Such bridges must, i11 addition, have the approval of the secretary 
of war, by virtue of section 10 of the act of coHgress, March 3, 1889. 

The right of the state to regulate such structures does not apply to bridges 
authorized by acts of congress, but applies to all other structures. 

COLUMBUS, OHIO, September 16, 1913. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm :-Under date of May 27, 1913, you submit the following inquiries 
to this department: 

"In matters pertaining . to the proper action to be taken for the pre
vention of floods along and down the Miami river in this state, the 
question has been raised as to whether that stream is a navigable river, 
under the control of the national government, or whether it is a stream 
belonging to and under the absolute authority of the state of Ohio. This 
proposition has been the cause of considerable division in the matter of 
planning for flood prevention. It leads to a waste of energy and the 
crossing of purposes in dealing with the most complete surveys and 
investigations necessary to a perfect solution of the problem. 

"The following questions have arisen and I should like to have your 
opinion on the same at your earliest convenience: 

"First. When original plats show that government patents for land 
conveyed only to low water mark and not to the middle of the stream, 
will usage· or prescription and claiming to the middle of the stream 
in later conveyances give title as against the original grantor? 

"Second. When the grants of land were made to the state of Ohio 
by the national government of lands adjacent to the Miami river, did the 
grant include the river? 

"Third. If the national government owns the Miami river, should it 
not regulate by law all structures which are placed across it, such as 
railroad bridges, piers, abutments and levees or embankments which ap
proach such piers and abutments? 

"Fourth. If the state of Ohio owns the Miami river, then to what 
extent, if any, has it the power under the law to regulate the construc
tion of bridges, piers, abutments and embahkments approaching said 
structures? 

"Fifth. The state of. Ohio has built dams across the Miami river at 
various points. The slack water, which is formed by said dams, may 
extend several miles upon this stream in various parts. Has the state 
only an easement for so much water as it may desire to take from the 
various slack waters thus created, or does the erection of these dams 
and the forming of slack waters give to the state in fee so much of the 
land as forms the bed and sides of the river, thus within the precincts of 
the various dams and slack waters?" 
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Your fifth question has been answered in an opinion given to you under date 
of February 8, 1912, in reference to the state dam in the Scioto river near 
Circleville. In that opinion it was held that the state had only an easement in 
the land covered by the back water. The nature of the right of the state will 
depend, in a measure, upon what was taken when the dam was built. This is 
considered in the opinion above referred to and covers the matter. 

Your other questions arise as to navigable and non-navigable streams. 

In Ohio, the rule is that navigability of a stream is determined by the fact 
of its use, or capability of being used, for useful navigation. 

In Hickok, et al., vs. Hine, 23 Ohio St., 523, it is held: 

"The rivers of this state, to the extent that they are in fact navigable, 
are public highways. 

"A river is regarded navigable which is capable of transporting the 
products of the country, or upon which commerce may be conducted; and 
its character as a highway is determined by its navigable capacity rather 
than by the frequency of its use for navigation." 

Day, ]., says on page 527: 

"Having no tidal waters in the state, the word 'navigable,' as applied 
to our rivers, is not used in the technical sense of the common law; but 
it is applied, as in the popular sense, to all rivers that are navigable in 
fact. 

"A river is regarded as navigable which is capable of floating to 
market the products of the country through which it passes, or upon which 
commerce may be conducted; and, from the fact of its being so navigable, 
it becomes in law a public river or highway. The character of a river, 
as such highway, is not so much determined by the frequency of its use 
for that purpose as it is by its capacity of being used by the public for 
purposes of traP..sportation and commerce." 

The foregoing authority follows the rule generally held in the United States. 

In 29 Cyc at page 289, it is said: 

"Water is navigable in law, although not tidal, where navigable in fact, 
and is navigable in fact where it is of sufficient capacity to be capable of 
being used for useful purposes of navigation, that is, for trade and travel 
in the usual and ordinary modes. This rule is not only the one which pre
vails in nearly all of the states in this country but was also the rule under 
the civil law." 

A stream is to be considered navigable when it is capable of being used 
for useful purposes of navigation. The manner of making government surveys does 
not determine the navigability of a stream. 

In Ohio the rule is well established that the owners of the land bordering 
a navigable river own the thread or middle of the river, subject to the rights of the 
public in the waters thereof. 

The leading case in Ohio is that of Gavit vs. Chambers, 3 Ohio, 496, wherein it 
is held: 
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''In Ohio, owners of lands situate on the banks of navigable streams 
running through the state, are also owners of the beds of the rivers 
to the middle of the stream, as at common Jaw." 

This case is followed in a number of later decisions. The decisions of 
dif1erent states, however, are in conflict upon this proposition. 

In June vs. Purcell, 36 Ohio St., 396, it was held: 

The principle decided in Gavit vs. Chambers (3 Ohio, 496), that the 
owners of lands situate on the banks of navigable streams running through 
the state are also owners of the beds of the rivers to the middle of the 
stream, as at common law, has become a rule of property, and, irrespect
ive of the question of its original correctness, ought not to be disturbed." 

The government survey of the land in controversy in the above case was made 
to points on the bank and was meandered on the bank of the river. 

\Vhite, J., says on page 407 of June vs. Purcell, supra: 

"It is aqmitted in the agreed statement that 'none of the subdivisional 
!inC's of the survey extend to, or embraced the bed of the river, but that, 
on the contrary, all of the subdivisional lines approaching the river were 
so run as to extend on1y to certain points on the bank of the river, at 
greater or less distances from the margin of the water, which points are 
tlesignated by the survey as corners to the respective subdivisions of the 
reservation. And also that the river was meandered on the bank thereof, 
to and from said respective corners. 

"That the meandering lines run in surveying portions of the public 
lands bordering upon navigable rivers, are run, not as boundaries of the 
tract, but as a means of ascertaining the quantity of land to be paid 
for by the purchaser, was decided in Railroad Company vs. Schurmeir, 
supra. The meander line, therefore, in the present instance, not being a 
boundary line, the only boundary was the river; and the question is when 
the boundary line of a riparian owner is thus described, where is it to 
be located? Gavit vs. Chambers answers, at the middle of the stream, 
as at common law." 

In Railroad Company vs. Platt, et al., 53 Ohio St., 254 it is held: 

"A conveyance of lands situated upon a navigable stream, the de
scription being by courses and distances from a fixed monument and 
establishing a boundary line coincident with the line of navigation, conveys 
the grantor's title as far as the central thread of the stream." 

In Walker vs. Board of Public Works, 16 Ohio, 540, it is held: 

"The legislature cannot, by declaring a river navigable which is not so 
in fact, deprive the riparian proprietors of their rights to the ttse of the 
water for. hydraulic and other purposes, without rendering them com
pensation. 

"He who owns the land on both banks of a navigable river, owns the 
entire river, subject only to the easement of navigation; and he who 
owns the land upon one bank only, owns to the middle of the main 
channel, subject to the same easement." 
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The rule in Ohio is t:1at the owl'~r of h::ncl on the banks of a n;n-igahle rinr 
owns to the thread of the stream. This rule applies to lands ov:ned by the state 
as well as to lands owned by pri\·ate persons. 

There are cases where the title to the bed of the ri\·er is separate from the 
title to the bank In the'c ca:,e" ::.pecial re;crvation has Lt. en maue, or the bed of 
the river has been sold by the owner of the bank. It follows from this that the 
national governmer.t could re~crve the l.Jcc1 of th~ ri\·er \·:!:en ma!(in:; a 6rant of 
the land. It docs not appear t:Jat a:1y rcspn·ation has been matle and this will 
not be further considered. 

The rule as to non-navigable streams is stated in 5 Cyc. at page 897, as follows: 

"A grant or conveyance of land bounded by a non-navigable stream 
carries with it the bed of the stream to its center, unless a contrary in
tention is manifest from the grant or conveyance itself." 

In case of Benner's Lessee vs. Platter, et a!., 6 Ohio, it is held: 

"A call in a survey, for a stream not navigable, is a call for the 
main branch of such stream, and the bouudary is the middle of the stream." 

In Ohio, therefore, in both navigable and non-navigable streams, the owners· of 
the banks own to the middle of the stream. 

The national government has reserved the right to regulate the construction 
of bridges, piers, and other obstructions in navigable streams. This right is 
exercised under its power to regulate interstate and foreign commerce. 

Section 10 of the act of congress of :.larch 3, 1899, 30 Statutes at Large 1121, 
1151, provides : 

"That the creation of any obstruction not affirmatively authorized by 
congress, to the navigable capacity of any of the waters of the United 
States is hereby prohibited; and it shall not be lawful to build or com
mence the building of any wharf, pie!', dolphin, boom, wier, breakwater, 
hulkhead, jetty or other structures in any port, roadstead, haven, harbor, 
canal, 11avigable river or other water of the United States, outside es
tahlishe~ harbor lines, or where no harbor lines have been established, 
except on plans recommended by the chief of el'!gineers and authorized by 
the secretary of war; and it fhall not be lawful to excavate or fill, or in 
any manner to alter or modify the course, location, contlition or capacity 
of any port, roadstead, haven, harbor, canal, lake, harbor of refuge, 
or inclosure within the limits of any breakwater, a;· of tlze clza;z;zel of 
a1zy 11avigable ·u:ater of tlze U11ited States, unless the work has been 
recommended by the chief of engineers and authorized by the secretary of 
war prior to beginning the same." 

This section is considered and authorities cited in the opinion rendered by 
this department to Hon. E. K. \\'ilcox, city ~olicitor o£ Cleveland, under date of 
April 16, 1912. Howc\·er this >ection will t~ow he considered in reference to 
navigable ri\·ers. In the ahove opinion it was considered in reference to its 
application to Lake Erie. 

The section above quoted is an amendment of a similar prO\·ision contained 
in an act of congress passed September 19, 1890. The prO\·i.;ions of the act of 
1899, supra, are substantially the same as similar provisions contained in the act 
of 1890. 
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The act of 1890 was construed by the supreme court of the United States in 
a case coming to it on error from the supreme court of Ohio, in Lake Shore & 
Michigan Southern Ry. Co. vs. Ohio, 165 U. S. 365, wherein it was held: 

"The provisions in sections 4, 5 and 7, of the act of September 19, 
1890, c. 907, conferring upon the secretary of war authority concerning 
bridges over navigable waterways, do not deprive the states of authority 
to bridge such streams, but simply create an additional and cumulative 
remedy to prevent such structures, although lawfully authorized, from 
interfering with commerce." 

The court through Mr. Justice White, discusses the statutes of the United 
States and their application, and then says in conclusion on page 369 of the opinion: 

"It follows, therefore, that even conceding arguendo that the words 
'navigable waters' as used in the act were intended to· apply to streams 
wholly within a state, its obvious purpose was not to deprive the states 
of authority to grant power to bridge such streams, or to render lawful 
all bridges previously built without authority, but simply to create an 
additional and cumulative remedy to prevent such structures, although 
lawfully authorized, from interfering with commerce." 

The supreme court of Ohio did not report its decision but the ruling of the 
circuit court is referred to in 33 Bull. at page 169. 

In construing the act of 1890, the attorney general of the United States, said: 

"The statute is revisory and defensive in its nature, it clears the way 
for interstate and foreign commerce, but does not assume the police power 
or local control. (1891) 20 Op. attorney General 101." 

The foregoing is taken from Federal Statutes Annotated at page 808 of 
volume 6. 

The provisions of the act of 1890, construed in the foregoing authorities are 
substantially the same as those of the later act of 1899, above quoted. 

The purpose of this act is to grant to the secretary of war a supervisory power 
over structures in navigable V{,aters, to prevent such structures from interfering 
with commerce. The power granted to the secretary of war is not exclusive, 
but is "an additional and cumulative remedy to prevent such structures-from in
terfering with commerce." 

The state still has the right to regulate and authorize such structures, and in 
addition to the authority of the state the approval of the secretary of war must 
be secured. 

The state of Ohio has made provision in reference to the construction of rail
road bridges: 

Section 8775, General Code, provides: 

"When the line of the road crosses a canal or any navigable water, 
the company shall file with the board of public works, the plan of the 
bridge, and other fixtures therefor, which shall designate the place of 
crossing. If the boa,rd approves such plan, it shall notify the company, 
in writing, of such approval. If the board disapproves such plan, or 
fails to approve it within twenty days from the filing thereof, the company 
may apply to the court of common pleas, or a judge thereof in vacation, 
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and upon reasonable notice being given to the members of the board, 
upon good causes shown, the court or judge shall appoint a competent, 
disinterested engineer, not a resident of a county through which the road 
passes, to examine such crossing, and prescribe the plan and conditions 
thereof, so as not to impede navigation. Within twenty days from his 
appointment, such engineer shall make his returns to the common pleas 
court of the county wherein such crossing is to be made subject to excep
tions by either party. At the next term after filing the return, the court 
shall examine, approve, and confirm it, unless good cause be shown against 
such approval. Its order of confirmation shall be sufficient authority for 
the erection, use, and occupancy of such bridge, in accordance with such 
plans." 
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This section covers railroad bridges over navigable waters which must be 
approved by the board of public works, which is now the department of public 
works. If such approval of the plans is not secured, provision is made to de
termine the matter in the court of common pleas. 

The general rule as to building bridges across navigable streams is stated in 
29 Cyc. at page 31i: 

"A bridge across a navigable stream is an obstruction to navigation 
tolerated only because of necessity and the convenience of commerce on 
land, the right of navigation of the stream being paramount. Unless 
authorized by cougress or the state, or the officer or board to whom the 
federal or state power has been delegated, a person or corporation has 110 

right to build a bridge across navigable waters. And this rule applies 
equally well to a riparian owner. Likewise, neither county commissioners 
nor supervisors nor town boards, in the absence of a statute authorizing 
it, have power to construct a bridge over navigable waters; although 
there are cases holding that statutory power to lay out highways includes 
the power to construct bridges necessary for crossing navigable streams." 

Also at page 307 it is said: 

"Obstructions not materially !11Juring free navigation, which are tem
porary and reasonable, are not nuisances. On the other hand, except where 
authorized by statute, any 'material' obstruction is unlawful and a 
nuisance; and this rule applies not only to obstructions by the public but 
also by riparian owners, or by a city. It applies to waters navigable in fact 
as well as to tidal waters, although it has been held that it does not 
apply to streams valuable only for floatage of logs." 

The state, therefore, has a right to regulate the constrution of bridges across 
navigable streams. Such bridegs must in addition, have the approval of the secre
tary of war by virtue of section 10 of the act of coi1gress of :\larch 3, 1899, 
supra. The right of the state to regulate such structures would not apply to bridges 
authorized by act of congress, but it applies to all other structures. 

I find no statute in Ohio, except section 8775, General Code, supra, regulating 
the construction of bridges across navigable streams. The right to cross navigable 
streams by means of a bridge must first be secured from the state, unless authorized 
by congress; as laid down in 29 Cyc. 311, supra. When such right is granted the 
method of exercising it can be determined. 

The foregoing, I believe, covers your specific inquiries. If it does not I will 
gladly give the matter further consideration upon further submission. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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652. 

1:\' LEASIXG OF ABANDONED CAXAL LANDS, TBE AUDITOR OF 
STATE IS ALLOWED TO CREDIT BACK A SUI.l NOT EXCEEDIXG 
$5,000.00 TO THE FUXD FRO:.I WHICH THE :\IOXEY HAS BEEX 
SPEXT TO PREPARE THIS LAXD FOR LEASIXG. 

I¥ here a portio11 of the abandoned H ockh1g canal has been leased, and the 
sum of $6,000.00 has been spent in surveying, platting and 11101!1tmenting said 
abandoned canal, and also in advertising, selling and leasi11g said canal, the auditor 
of state is authori:::ed to credit the sum of $5,000.00 back to the fund or funds 

· from which such payment has been made. 

CoLVMBUS, OHIO, December 17, 1913. 

HaN. JoH~ I. 'l.liLLER, Superinte11dent of PBblic I¥ orks, Columbus, Ohio. 

DEAR SIR :-Under date of November 6, 1913, you inquire: 

"A lease has been granted to James Sharp and James :M. Dollison 
for the portion of the abandoned Hocking canal between Main street in 
Lancaster and the south end of the lower lock in 1\ elsonville, Ohio. 

"Section 5 of the act abandoning the Hocking canal (see 0. L. 102, 
p. 491) provided that the expenses of surveying, platting and monument
ing said abandoned canal lands. together with the necessary expenses of 
advertising and selling and leasing the same should be verified and ap
proved by the chief engineer and the board of public works (succeeded 
by the superintendent of public works), and paid out of· the canal funds, or 
other funds provided for the survey of canal lands. 

"Approximately $6,"000.00 has been expended from the appropriations 
accredited to the land department in carrying on this work. The act directs 
that the auditor of state credit back to the fund or funds from which 
such payments were made, a like sum not to exceed $5,000.00 from the re
ceipts derived from the 'ales and leases of said lands. 

"Since the act of ~Iay 31, 1911, was passed, the department has been 
entirely reorganized under the act of ~farch 6, 1913, (See 0. L. 103 p. 119). 

"The lease to Sharp and Dollison provides for an advance payment of 
$5,000.00, and we would like to be in a position to hav~ this accredited to 
the land department." 

Section 5 of act of 102 Ohio Laws 491, provides: 

"All accounts of expenses, incident to surveying, platting and monu
menting said abandoned canal lands, together with the necessary expenses 
of advertising, selling or leasing the same, shall be verified and approved 
by the chief engineer and the board of public works, and paid out of the 
canal funds, or other funcls provided for the survey of canal lands, and 
the at!ditor of state is hereby directed to credit back to the fuud or 
fuuds from which such pa)•ments are made, a like amouut in any sum not 
to exceed five thot!Sa11d ($5,000.00) dollars from the receipts derived 
from the sales and leases of said la11ds.". 

This section authorizes the auditor of state to credit back to the canal funds. a 
sum not to exceed five thousand dollars from the receipts derived from the sale 
or lease of said lands. 



.\.XXG.\L REPORT OF 'riTE .\.TTORXEY GEXER.\L. 45i 

It appears that a lease ha.; hen entt.:red into, or is to be entered into, for 
a part of this land and that the st;m of f.n~ thousand <lollars i.; to he paid thereon. 
Approximately six thousan<l dollars has hccn cxpet:ded in the sun·cy of this land. 

\Vhen the foreging act was passed the public works were in charge of a 
board known as the board of public works. The >Upl:rintenucnt of public works, 
by constitutional amendment has succeeded this board. 

Section 464, General Code, as amended in 103 Ohio Laws 127, proYides: 

"The superintendent of public works shall exercise all the powers 
and duties heretofore conferred by law upon the board of public works and 
the Ohio canal commission in the s~lling or lea>ing of canal or state lands, 
but no land lease, or sale of canal or state lands, shall be made except upon 
the written approval of the governor and the attorney general." 

The reorganization of the department of public works did not repeal or 
modify the proyi;ions of section 5 of 102 Ohio Laws 491, supra. This section 
is still in force, and by its provisions the auditor of state is directed to credit back 
to the fund or funds from which the expenses enumerated therein have been 
paid, "a like amount in any sum not to exceed five thousand dollars from the re
ceipts derived from the ·sales and leases of said lands." 

Approximately six thousand dollars has been paid from the funds and the stun 
of five thousand dollars is to be received from a lease of a part of said lands. I 
am of the opinion that the auditor of state would be authorized to credit said 
sum of five thousand dollars back to the fund or funds from which such payments 
have been made. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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(To the State Commissioner of Common Schools) 
54. 

BOARD OF EDUCATION-PAROCHIAL PUPILS MAY NOT RECEIVE 
DIPLOMAS FOR PASSING OF BOXWELL-PATTERSON EXAMINA
TIONS-SUCH PUPILS MAY BE ADMITTED TO HIGH SCHOOL 
WITHOUT DIPLOMAS-EXAMINATION REQUIRED OF BOARD. 

Inasmuch as parochial pupils are not pupils of township, special or village dis
tricts, they do not come within the terms of sections 7740 and 7744, General Code, 
providing for the examination of pupils of s11ch district and the presentation of 
the successful applicants with a diploma which shall entitle its holder to enter 
any high school in the state. 

Under section 7681, General Code, which provides that schools of each dis
trict shall be free to all youth of the district, pupils of parochial schrols are en
titled to admission in to the high school of the city in which they live, upon com
pliance with such e.raminatio11 requirements as the school authorities may provide. 

CoLUMBUS, OHio, February 1, 1913. 

HoN. FRANK Vv. MILLER, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SrR :-I desire to acknowledge receipt of your letter of September 10, 
1912, wherein you inquire as follows: 

"In the city of Cambridge, pupils from a parochial school of that city 
and who live in that city took the Boxwell-Patterson examination, made 
passing grades and were given diplomas by the county examiners. Have 
the county examiners legal authority to grant such diplomas and must 
the board of education of Cambridge admit the holders of these diplomas 
to their high school?" 

In reply thereto I desire to say that section 7740 of the General Code provides 
for an examination of the pupils of the township, special and village districts as 
follows: 

"Each board of county school examiners shall hold examinations 
of pupils of township and special districts, and of village districts in the 
subjects of orthography, reading, writing, arithmetic, English grammer and 
compensation, geography, history of the United States, including civil 
government, and physiology. Two such examinations must be held an
nually, on the third Saturday of April, and one on the third Saturday of 
May, at such place or places as such board designates." 

Section 7744 of the General Code provides for a county commencement and 
granting of d~plomas, as follows: 

"The board of county school examiners shall provide for the holding 
of a county commencement not later than August 15th, at such place as it 
determines. At this commencement an annual address must be delivered, 
at the conclusion of which a diploma shall be presented to each successful 
applicant who has complied with the provisions hereof. Such diploma 
shall entitle its holder to enter any high school in the state." 
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Section 7747 of the General Code provides that the tuition of pupils holding 
such diplomas and residing in the township and special district in which no high 
school is maintained shall be paid by the board of education of such district, as 
follows: 

"The tUitiOn of pupils holding diplomas and residing in township or 
special districts, in which no high school is maintained, shall be paid by the 
board of education of the school district in which they have legal school 
residence, such tuition to be computed by the month. An attendance any 
part of the month shall create a liability for the entire month; but a board 
of education maintaining a high school shall not charge more tuition than 
it charges for other nonresident pupils." 

In your inquiry you state that the pupils in question live in the city of Cam
bridge and are therefore pupils who live in the Cambridge city school district. 
Section 7681, General Code, provides that the schools of each respective school 
district shall be free to all the youth between six and twenty-one years of age 
who live therein, subject to the rules and regulations of the local boards of educa
tion, as follows : 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices 
of actual residents of the district, including children of proper age who 
are inmates of a county or· district children's home located in. such a 
school district, at the discretion of its board of education, but the time 
in the school year at which beginners may enter upon the first year's 
work of the elementary schools shall be subject to the rules and regulations 
of the local boards of education. But all youth of school age living 
apart from their parents or guardians and who work to support them
selves by their own labor, shall be entitled to attend school free in the 
district in which they are employed." 

The provisiOn of the said statute in and of itself gives them the undoubted 
right to attend the Cambridge high school without any other qualification, excepting 
to take and successfully pass such entrance examination for entering the said 
Cambridge high school as may be required by the school authorities. Usually the 
school authorities and those in charge of the parochial schools have an arrange
ment whereby the pupils of parochial schools are admitted to the high school with
out further examination, and in some cases as a matter of comity between the 
high school and parochial school the courses of study in the respective schools are 
made similar so that the pupils from such parochial schools can become qualified 
to take the high school entrance examination, if any such examination is required, 
or at least that the high school entrance examination of parochial school pupils 
shall be similar to and not more difficult than the examination given to pupils who 
pass from the lower grades of the public schools to the high school. As I have 
before stated these arrangements between the high school and parochial school 
authorities are usually entered into as a matter of comity between those in charge 
of the respective schools. It is not necessary for them to take the so-called Boxwell
Patterson examination for the purpose of attending the Cambridge city high school. 
This follows by virtue of section 7681, General Code. 

Furthermore, the county examiners are without authority to grant such diplomas 
to such pupils for the reason they do not come within the provisions of section 
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7740 of the General Code, supra, not being pupils of the township, special or village 
districts, and for th~ further reaoon that such pupils do not come within the 
provisions of section 7747 of the General Code, supra, inasmuch as they are not 
residents of the township or special districts in which no high school is maintained. 

126. 

Very truly yours, 
TIMOTHY S. HOGAN, 

A ttor11ey Geueral. 

BOARD OF EDUCATION-VILLAGE A:\'D SPECIAL DISTRICT-SPECIAL 
ELECTrO:\' FOR BOARD OF EDUCATIOX IN KEWLY INCORPOR
ATED VILLAGE UNAUTHORIZED-THE FILLI:\'G OF VACAXCY 
\VHEN ALL BUT TWO :\lE:\IBERS OF BOARD ARE DISQUALIFIED 
BY FOR:\JATIO:\' OF SPECIAL DISTRICT-1IA:\'DA11US U:\'AVAIL
ABLE TO E:\'FORCE CORPORATION TO ORGANIZE AS A VILLAGE 
DISTRICT. 

~Vhen a lle-&!y i11corporated village is formed with a tax duplicate of more 
thau $100,000, such village becomes ipso facto a village school district, but whea 
such '1-'illage fails to elect a board of education when the village officers are elected, 
a special electioll for members of such board of education is not authorized by. 
law. Such members can only be elected ill the odd numbered years. 

T¥hw ill a township there exists two or more districts wzco1wected alld the 
village school district alld the further special district is orga11i:::ed, the two 
subdistricts aud the part of the tow1zship 11ot included in the village district 
or the· special district, will all ,·omprise parts of the township school dis-. 
trict aud will still remain under the jurisdiction of the township board of educa
tion. The village district also will remain under the control of the tow11shiP boa~d 
of educatio11 ltlltil such time as it is properly orgaui:::ed after its members are elected. 

Uuder section 4748, Ge11eral Code, when three out of five members of tl 

towuship board of cducatiou become disqualified for that office by reason of the 
formation of a special school district, the two relilailling members may fill such 
'1-'acancies ilz the township board. 

Inasmuch as there are 110 officers upon whom rests the ministerial duty fa 

orgaui:::e the village district or ·to call an election for members of its board of educa
tion, such electi01z ma;.• 11ot be enforced by ma11damus. The orgmzi:::ation may be 
brought about by a sufficieut 1lU11lber of electors takiltg steps to become candidates 
for the village board of educatio11 at the November election a11d the board of 
elections would be reqz!ired to place their names upon the ballots a11d hold an election 
therefor. 

Cou::.mcs, OHIO, February 24, 1913. 

Hox. FR.\XK \\'. ::\l!LLE~, State Ctn;zmissinlle;- of Common Schools. Columbus, Ohio. 

DEAR Sm :-Under date of February 5, 1913, you submit the following facts 
and questions to this department for opinion : 

"Kirkersville, Licking county, is located in the southern part of Harrison 
township. The B. & 0. and Pennsylvania railroads pass through the 
entire length of Harrison township cutting it into about equal parts. The 
people on either side of these railroads have petitioned the probate judge 
to grant them a special district, excluding Kirkersville on the south and a sub
district in the northeastern corner of the township, and a subdistrict in the 
northwestern corner of the township. Also a small portion of land sur
rounding the corporations of Kirkersville. 
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"Kirkersville is an incorporated village and has been ;uch for at least 
three years, but has failed to elect a board of education up to this time. 
The entire township has been considered a township district and a township 
board has maintained thL school at Kirkersville the same as its township 
schools. The people of the proposed special district are opposed to main
taining the Kirkersville school longer than this school year. 

··Questions : 
"First. If the special district is allowed, under whose jurisdiction will 

the remaining schools of the township be? (Thret: members of the township 
board of education live in the special district). Is it possible for two 
members of the township board to appoint the other three members of the 
board if three vacancies should occur at the same time? 

"Second. Is it possible to hold a special election for the election of 
the members of the board of education in a village district, when the 
village district has been previously incor(lorated and the officers of the 
incorporation have been elected previously? 

"Third. It is possible to enforce the corporation of Kirkersville to organ
ize as a village district?" 
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It appear;, further that the village of Kirkersville has a tax duplicate of more 
than one hundred thousand dollars and it is therefore, by virtue of section 4681, 
General Code, as construed in Buckman vs. State, 81 Ohio St. 171, a village school 
district by operation of law. 

Said section 4681, General Code, provides: 

''Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits detached 
for school purpo~es, and having in the district thus formed a total tax 
valuation of not less than one hundred thousand dollars, shall constitute 
a village school district." 

This is fully discussed and determined in an op1mon given to Hon. James E. 
Bell, prosecuting attorney, London, Ohio, under date of April 18, 1912, of which 
opinion your department has a copy. 

ln that opinion it was held, as shown on page 5 thereof, that: 

"There i; no provision of statute which authorizes the holding of a 
special election, for the election of the members of a board of education 
for a village school district, when ~uch village school district comes into 
existence by reason of its increase in tax valuation which requires it 
under section 4681, General Code, to become a village school district. In the 
absence of ~uch provision no special election could be held for such pur
pose, even at the general election in the even numbered years. Such mem
bers can only be elected in the odd numbered years." 

Attention has been called to the provisions of sections 4709 and 4710, General 
Code. 

Section 4709, General Code, provides: 

".\t the tirst election in such district, a board of education shall be 
elected, two members to serve for two years and three to serve for four 
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years. At the proper municipal election held thereafter, their successon 
shall be elected for a term of four years." 

Section 4710, General Code, provides : 

"In villages hereafter created, a board of education shall be elected 
as provided in the preceding section. If such election is a special election, 
the members elected shall serve for the term indicated in such section from the 
first Monday in January after the last preceding election for members of 
the board of education, and the board shall organize on the second 
Monday after the special election." 

The special election referred to in section 4710, General Code, is the special 
election authorized by section 3536, General Code, which may be called for the 
election of the first officers of a newly created village. There is no authority in 
any officer or board to call a special election for the purpose of electing members 
of a board of education for a village school district. 

Said section 3536, General Code, provides : 

"The first election of officers of such corporation shall be at the first 
municipal election after its creation, and the place of holding the election 
shall be fixed by the agent of the petitioners. Notice thereof, printed or 
plainly written, shall be posted by him in three or more public places 
within the limits of the corporation, at least ten days before the election. 
The election shall be conducted, and the officers chosen and qualified, 
in the manner prescribed for the election of township officers, and the first 
election may be a special election held at any time not exceeding six 
months after the incorporation, and the time and place of holding it shall 
be fixed by such agent, and notice thereof shall be given as is required 
herein for the municipal election." 

The village has already elected its officers and the time for holding such 
special election has passed. 

A special election cannot be held for the election of the members of a board 
of education of a village school district where the village has been previously 
incorporated and the officers of the village have been elected, and where such 
village school district failed to elect a board of education at such municipal election. 
This is in answer to your second inquiry. 

It appears in the case you submit that if the formation of the special school 
district is allowed by the probate judge it will leave three separate and distinct 
parts of the township remaining in the township· district. None of these parts 
are contiguous to any of the others. This part of the township would not be 
under the jurisdiction of a properly organized board of education of a city, village 
or special district. 

The statutes provide for four classes of school districts known as city, village, 
township and special school districts, as shown by section 4679, General Code, which 
reads: 

"The school districts of the state shall be styled, respectively, city 
school districts, village school districts, township school districts and special 
school districts." 
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'rhe territory remaining in the township, after the formation of the proposed 
speci;J school district would still remain under the jurisdiction of the township 
board ')f education. 

Section 4683, General Code, provides : 

"Each civil township, together with the territory attached to it for school 
purposes, and excluding the territory within its established limits detached 
for school purposes, shall constitute a township school district." 

This section takes care of all the territory in a township which has not been 
taken to form a city, village or special school district. 

While the village of Kirkersville is in contemplation of the statute, now a 
village school district, it has not yet been organized as a village school district. 
It is a village school district in name but not in fact. Until it becomes a village 
school district by the proper election and organization of a board of education for 
such village school district, it remains under the jurisdiction of the township board 
of education. 

This matter is also considered in the opinion to Hon. James E. Bell, referred 
to above. In that opinion it was h.eld on page 9 thereof: 

"It is my conclusion that the village became a village school district 
at the time it reached the required tax valuation, but that it remains a 
part of the township school district and is under the jurisdiction of the 
township board of education until the village school district can be properly 
organized after the election in November, 1913." 

This conclusion applies directly to your case. 
It appears further that of the five members of the present board of educa

tion of the township school district, three of them reside in the territory which 
is to become a part of the proposed special school district, which would leave 
only two members of the township board eligible to act for the township district. 

Section 4748, General Code, provides: 

"A vacancy in any board of education may be caused by death, non
residence, resignation, removal from office, failure of a person elected or 
appointed to qualify within ten days after the oganization of the board or 
of his appointment, removal from the district or absence from meetings 
of the board for a period of ninety days, if such absence is caused by 
reasons declared insufficient by a two-thirds vote of the remaining members 
of the board, which vote must be taken and entered upon the records of 
the board not less than thirty days after such absence. Any such vacancy 
shall be filled by the board at its next regular or special meeting, or as 
soon thereafter as possible, by election for the unexpired term. A majority 
vote of all the remaining members of the board mayl fill any such vacancy." 

By virtue of this section the three members who reside in the special school 
district will be ineligible to act as members of the township board of education 
upon the proper organization of the proposed special district. This would cause 
three vacancies in the township board and such vacancies would occur at the 
same time. 

Section 4748, General Code, authorizes the board of education to fill a vacancy 
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at its next meeting. And in order to obviate all doubt as to how many members 
shall constitute a quorum for the purpose of filling such vacancy, or vacancies, 
said section further provides that 

''A majority of all the remaining members of the board may .fill any 
such vacancy." 

In your case there would be but two remaining members of the township 
board and these two members may fill the three vacancies. 

In your third inquiry you ask: 

"Is it possible to enforce the corporation of Kirkersville to organize as 
a village district?" 

The usual and proper remedy to enforce the performance of a duty by a 
corporation or an officer is by mandamus. 

:\fandamus is defined by section 12283, General Code, which reads: 

'':\Iandamus is a writ issued, in the name of the state, to an inferior 
tribunal, a corporation, board or person, commanding the performance 
of an act, which the law specially enjoins as a duty resulting from an 
office, trust or station." 

A school district can act only through :ts officers, and in order to enforce a 
duty of the school district, the writ of mandamus must be issued against the 
officer or board of the school district that has failed in the performance of some 
duty enjoined by law. 

The village school district of Kirkersville has no officer or officers upon whom 
a writ of mandamus could be issued. 

The first step necessary in the organization of the village school district is the 
election of a board of education. This election cannot take place until the coming 
,\" ovember election. 

The statutes pr0vide for notices of electioi1s to be given. Section 4839, General 
Code, provides for notices of election for school districts as follows: 

''The clerk of each board of education shall publish a notice of all 
school elections in a newspaper of general circulation in the district or 
post written or printed notices thereof in five public places in the district 
at least ten days before the holding of such election. Such notices shall 
specify the time and place of the election, the number of members of 
the board of education to be elected, and the term for which they are to 
be elected, or the nature of the question to be voted upon." 

The duty of giving notice deYolves upon the clerk of the board of education. 
The only clerk now having jurisdiction over this territory is the clerk of the 
township· board of education. The clerk of the township board is not authorized 
to give notice of an election for members of a village board of education. 

As seen by section 3536, General Code, supra, provision is made for notice 
of an election for the municipal off.cers of a newly .created village. 

Section 4739, General Code, pro~ides for notices when a special school district 
holds its first election, as follows: 
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"\\'hen a special clistrict is created, a mass meeting of the electors 
of such district >hall he called hy the posting of notices in five public 
places in the district, setting forth the time and place of such meeting, 
and signed by at l<:ast three electors of the district. The electors assembled 
at such meeting shall elect a chairman and secretary and fix the time of 
holding the first election for members of the board of education. The 
time so fixed shall not be within twenty-five days of the time of holding 
such mass meeting. The chairman and secretary of the meeting shall 
immediately post notices in five public places within the district, giving 
the date of election, and shall notify the deputy state supervisors of 
elections of the county or counties of the names of the voting precincts 
having territory in such special school district and the probable number 
of electors in each precinct, in order that such deputy state supervisors 
may prepare ballots, poll books and tally sheets at the time and in the 
manner provided by law." 
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A writ of mandamus will not lie in the absence of any proV!ston of statute 
making it the duty of some officer to give notice of an election for members of 
a board of education of a newly created village school district. 

The statute contemplates that each village with a tax duplicate in excess of one 
hundred thousand dollars shall constitute a village school district, but it does not 
provide a means by which this duty can be enforced, if the residents of such dis
trict refuse to act. 

The situation can be met by a sufficient number of electors of the village 
taking proper steps to become candidates for the village board of education at 
the coming No\·ember election. 

For example, if fi\·e electors of the village desired the organization of the 
village school district, they could present themselves as candidates for members 
of the board of education to the proper election officials, and the hoard of' elections 
would be required to place their names upon the ballots and hold an election there
for. This would bring the question at issue and some one would necessarily be elected 
as members of the board even though a large majority of the electors refuser! 
to \'Ole for members of the board of education. The persons elected coulrl 
proceed to organize the village district. 

The organization of the village school district and of the special school dis
trict would leave three pieces of territory in the township school district. If the 
township district would be so scattered as not to make it feasible to continue the 
township district, the territory could be attached to some adjacent school district 
for school purposes. 

Respectfully, 
TnroTHY S. Hoc.\~, 

A ttonzey General. 
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164. 

BOARD OF EDUCATION-POWER OF WOMAN TO SERVE AS CLERK OR 
TREASURER IN TOWNSIDP A'ND OTHER DISTRICTS. 

Under article 15, section 4 of the constitution, a woman may not be elected 
to or appointed to any office in this state. Under article 6, section 2 and article 
1, section 7 of the constitution, however, through the powers therein conferred 
upon the general assembly to secure a thorough and efficient system of common 
schools and to encourage schools and the means of instruction, the provision of 
section 4862, General Code, permitting a woman to serve as member of a board of 
education and to vote tor members thereof, is held to be valid and constituticmal. 

Since, therefore, women may serve on the boord of education and since, 
furthermore, section 4747, General Code, provides that in any district other than 
the township school district, a member of a board of education may be elected 
clerk of the board, a woman in this district may be so elected clerk, under author
ity of this statute. 

The statutes do not confer the right, however, of a woman to serve as clerk 
of a township, and since the statutes require such clerk to act as clerk to the 
school board, a woman may not serve in the latter capacity. The statutes, 
furthermore, have not made provision tor service as treasurer of a school boarcl 
by a woman and she n~ay, therefore, not serve in that capacity. 

COLUMBUS, OHIO, April 3, 1913. 

HoN. FRANK w. MILLER, State Commissioner Common Schools, Columbus, Ohio. 

DEAR Sm:-In your letter of March 4, 1913, you inquire as follows: 

"First-can the wife of the president of the board of education be 
chosen to the office of clerk of that board of education? 

"Second-Can the wife of a member of a board of education be 
chosen to the office of treasurer of that board?" 

In reply thereto would say article 5, section 1 of the constitution prescribes 
the qualifications of an elector as follows: 

"Every 'white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next 
preceding the election, and of the county, township, or ward, in which 
he resides, such time as may be provided by law, shall have the qualifi
cations of an elector and be entitled to vote at all elections." 

Article 15, secion 4 of the constitution provides who are eligible to be 
elected {)r appointed to office as follows: 

"No person shall be elected or appointed to any office in this state, 
unless he possess the qualifications of an elector." 

By virtue of the above quoted sections of the constitution women are not 
entitled to be electors at school board elections, or to be elected as members of 
school boards or to hold the offices of clerk and treasurer of school boards, 
unless it is found that they can be put in possession of such qualifications by 
virtue of legislative enactment in accordance with the constitutional provisions 
of article 6, section 2, and article 1, section 7 of the constitution {)f Ohio. 
Article 6, section 2 of the constitution provides as follows: 



..L"NGAL REPORT OF THE aTTORNEY GENERAL. 

"The general assembly shall make such provisions, by taxation, or 
otherwise, as, with the income. arising from the school trust fund, will 
secure a thorough and efficient system of common schools throughout 
the state; but no religious or other sect, or sects, shall ever have any 
exclusive right to, or control of, any part of the school funds of this 
state." 

Article 1, section 7 of the constitution provides as follows: 

"All men have a natural and indefeasible right to worship Almighty 
God according to the dictatEs of their own conscience. No person shall 
be compelled to attend, erect or support any place of worship, or main· 
tain any form of worship against his consent; and no preference shall 
be given by law, to any religious society; nor shall any interference 
with the rights of conscience be permitted. No religious test shall be 
required, as a qualification for office, nor shall any person be incom
petent to be a witness on account of his religious belief; * * *· 
Religion, morality and knowledge, however, being essential to good gov
ernment, it shall be the duty of the general assembly to pass suitable 
laws to protect every religious denomination in the peaceable enjoy
ment of his own mode of public worship, and to encourage schools and 
the means of instruction." 
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Section 4862 of the General Code as originally enacted by the legislature, 
April 24, 1894 (91 0. L. 182), and as subsequently amended April 24, 1904, (97 
0. L. 354) provides that women may not only vote for members of the board 
of education but also provides that women may be voted for for members of the 
board of education as follows: 

"Section 4862. Every woman I.Jorn in the United States or who is 
the wife or daughter of a citizen of the United States, who is over 
twenty-one years of age and possesses the necessary qualifications in re· 
gard to residence hereinafter provided for men shall be entitled to vote 
and to be voted for for member of the board of education and upon no 
other question." 

In the case of State ex rei. Mills vs. Board of Elections, et al., 9 Circuit 
Court Rep. page 134, which was an action in mandamus against the board to 
test the constitutional right of women to vote for members of the school board, 
the court held as follows: 

"The act of April 24, 1894, conferring upon women the right to 
vote and be voted for at any election held for the purpose of choosing 
any school director, member of the board of education .or school coun
cil under the general or special laws of the state is valid, it being 
within the power to provide tor the establishment and maintenance of 
common schools which the constitution confers upon the general as
sembly, and not within the limitation contained in section one of ar
ticle five." 

At pages 138 and 139 of the opinion the court says: 

"In none of the state constitutions to which our attention has been 
called is there a broader grant of power to provide for public schools 
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than in ours. Section 1, article 2, contains a grant of all legislative 
power. Section 7, article 1, prov:des that 'it shall be the duty of the 
general assembly to pass suitable laws " * * to encourage schools 
and means of instruction.' Section 2, article 6, enjoins upon the gen
eral ass:mbly the duty of making such provisions 'as will secure a 
thorough and efficient system of common schools throughout the state.' 
In the provisions relating to the subject of schools, there is neither lirni
tation upcn the pou;ers conterrec~. nor direction as to the modes of its 
exercise. The offices to be filled at the election contemplated in this act, 
and the districts in which such elections are to be held are alike un· 
known in the constitution." 

If the legislature by virtue of article G, s:ction 2 and article 1, section 7 of 
the constitution has the power, as held by the court in the case of State ex rei. 
Miles vs. Board of Elections, et al., supra, to grant to women the right to vote 
and to be voted for for members of the board of educatlon, then it clearly fol
lows by analogy that the legislature can by legislative enactment grant the 
right to women to hold the offices of clerk and treasurer of school bo:J.rds. 

In regard to the office of clerk of the board of education, th0 legislature 
enacted section 4747 which provides as follows: 

"The board of education of each school district shall organize on 
the first Monday of January after the election of m:ombers of such board. 
One member of the board shall be elected president, one as vice-president 
and in township school districts the clerk of the township shall be 
clerk of the board. The president and vice-president shall serve for a 
term not to exceed two years. In all other districts a person who may 
or may not be a membn of the board shall be elected clerk. The board 
shall fix the time of holding its regular meetings.'' 

It is to be noted that said section provides that in township school districts 
the township clerk shall be the clerk of the board. Such township clerk being 
Llected as a township officer must be an elector as required by article 15, section 
4 of the constitution, and must possess the qualifications prescribed by article 
5, section 1, supra, which said qualifications are limited so as to include only 
white male citizens of the United States. Not being qualified to be elected 
township clerk it follows that women are not eligible to the office of clerk of 
the school board of township school districts, and furthermore, women being 
electors only for the .Purpose of voting for members of school boards, and for 
no other purpose as provided by section 4862, supra, it necessarily follows that 
a woman cannot lE:gally be elected township clak and therefore is disqualified 
to hold the office of clerk of a township school board. Therefore, the wife of 
the president of a township school board could in no event be chosen to the 
office of clerk of such township school board of education under the present 
status of the constitution and laws. 

Said section 4747 of the General Code further provides that in all other 
districts "a person who may or may not be a member of the board shall be 
elected clerk." 

As above stated, under section 4862 of the General Code, and by virtue of 
the holding of the court in the case of State ex rel. :\lills vs. Board of Education, 
supra, a woman has the legal right to vote for and to be voted for for member 
of the board of education provided, of course, she possesses the other requisite 
qualifications as set forth in said section 4862. 
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In other words, in all school districts, a woman, if she possesses the quali
fications enumerated in section 4862, can be elected as and become a memb.r 
of the board of education of her respective school district. 

By virtue of section 4747, G~neral Code, boards of education in all dis
tricts, except in township districts, may elect one of their own members as 
clerk of said board of education. It follows, therefore, that if a woman is a 
member of such board she can be elected clerk thereof by virtue of said section. 
There is no statutory provision whereby a woman other than a member of such 
board of education can be elected clerk thereof, and inasmuch as th(! legislature 
has not yet seen fit by legislative enactment to grant the right to women to be 
elected clerk other than to such women as happen to be elected as members 
of school boards of village, city and special school districts, it is my opinion 
that a woman who is not a member of such board of education cannot be 
elected clerk thereof. The statute is to be strictly construed in this regard, and 
goes no further than its plain terms purport. 

Therefore, in direct answer to your first question for the reasons above 
given this department is constrained to hold that the wife of the president of 
a school board, other than a township board of education, cannot be elected 
clerk thereof unless she is a member of such board of education, and for the 
reasons above stated she could in no event be elected clerk of the township 
school board. 

In answer to your second question I desire to say that section 4763 of the 
General Code provides as follows: 

"In each city, village and township school district, the treasurer of 
the city, village and township funds, respectively, shall be the treasurer 
of the school funds. In each special district the board of education 
shall choose its own treasurer, whose term of office shall be for one 
year beginning on the first day of September." 

The treasurer of a city, village or township is an officer of the respective 
city, village or township wherein he is elected and in order to qualify as such 
treasurer he must be an elector as provided by article 15, section 4, supra, and 
must possess the qualifications prEscribed by article 5, section 1, supra, which 
said qualifications are limited so as to include only the white male citizens of 
the United States. Not being qualified to be elected treasurer of a city, village 
or township who is made treasurer of the school funds of the board of educa
tion of the city, village or township school district respectively by virtue ·Of 
section 4763, supra, it follows that women are not eligible to the office of treas
urer of boards of education of city, village or township school districts. And as 
heretofore suggested women being electors only for the purpose of voting for 
members of school boards, and for no other purpose as provided by section 
4862, supra, it necessarily follows that a woman cannot legally be elected to 
the office of city, village or township treasurer. Said section specifically pro
vides that a "special district board of education shall choose its own treas
urer," etc. 

Although it is stated in the opinion in the case of State ex rei. ::.\Tills vs. 
Board of Education, supra, that "in the provisions (constitutional) relating to 
the subject of schools there is neither limitation upon the power conferred nor 
direction as to the modes of its exercise," nevertheless the legislature has not 
as yet seen fit to grant authority to boards of education of special school dis
tricts to elect women as treasurers of such boards by virtue of the said con
stitutional provisions contained in article 6, section 2 and article 1, section 7 
to which said provisions the court had reference in the above cited case. 
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Said section 4763 General Code, supra, does not, nor does any other section 
of the General Code, grant the right or authority to school boards of special 
school districts to elect womEn as treasurers of their respective boards. 

Therefore, this department is constrained to hold that the wife of a mem· 
ber of a board of education cannot be elected to the office of treasurer of that 
board under the law as it exists at the present time. 

168. 

Yours very truly, 
TlliiOTHY s. HOGAN' 

Attorney General. 

TAXES AND TAXATION-TEACHERS' PENSION FUND TECHNICALLY 
LIABLE FOR TAXATION. 

The provision of the statutes provicUng for exemption from taxation of in
situtions of purely public charity, is intended to apply to private institutions 
as distinguished from an official or public agency. Inasmuch as the board of trus
tees of a teachers' pension fund constitutes a m~blic agency rather than a private 
corporation, pension funds may not be exempted from taxation under this head. 

Under article 12, section 2, of the constitution, the legislature would be 
empowered t<J exempt such funds under the provision tor the exemption ot "pub
lic property used exclusively tor any public pttrpose." Not having done so, how
ever, such pension funds must be held to be technically subject to taxation. 

CoLUMBus, OHIO, March 24, 1913. 

HoN. FRANK W. MILLER, State School Commissioner of Common Schools, Colum
bus, Ohio. 

DgAR Sm:-I beg to acknowledge receipt of your letter of March 4th, re· 
questing my opinion upon the following question: 

"Are the funds of the pension fund taxable if deposited in a bank 
drawing interest, or if invested in taxable bonds?" 

It would be burdening this letter to an undue extent to quote all the tax 
exemption statutes and constitutional provisions of this state. You are aware, 
of course, that the rule in this state is that all property is subject to taxation, 
except only that which is expressly exempted therefrom. It is necessary, there· 
fore, in order to sustain an exemption of moneys and investments such as those 
inquired about, to find some express provision authorizing such exemption. 

Without quoting all the sections and constitutional provisions which enum
erate the exemptions from taxation, suffice it to say that if the teachers' pension 
fund may be regarded as an "institution of purely public charity," the exemp
tion may be sustained, it being the rule in this state that moneys and credits 
appropriated solely to sustain and belonging exclusively to such institutions 
are exempt from taxation. Section 5353, General Code, paragraph 6, Revised 
Statutes, section 2732, Little vs. Seminary, 72 0. S., 417. 

Having established the principle, its application must be made through an 
examination of section 7875, General Code, et seq., which provide for teachers' 
pension. 
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Section 7875, General Code, already referred to, provides in effect that the 
board of education may provide for a school teachers' pension fund "under the 
management and control of a board to be known as 'the board of trustees of the 
schoe~l teachers' pension fund.' " The same section provides for the personnel 
of thiB board and the manner of the election of the members thereof. 

Section 7876 provides for the manner of electing members and for their 
term of office. The provision is that such members shall "serve not less than 
one nor more than three years." They shall serve until their successors are 
elected and qualified and without compensation." 

Section 7877 provides for the contribution to the pension fund. It appears 
that the acceptance or rejection of the provisions of the pension fund law is 
optional with teachers who were in employment on the day when the law went 
into effect, but becomes an element of the contract of all those subsequently 
accepting employment, so that, virtually, as to such teachers, it is compulsory. 

Section 7878, General Code, authorizes the acceptance of donations, legacies, 
gifts, bequests, etc., by the board of trustees. 

Section 7879, General Code, provides the manner of investing the funds of 
the board of trustees and vests in the board the power to make and establish 
rules and regulations for the administration of the fund. 

Sections 7880 to 7884, inclusive, provide for the retirement of teachers. 
Section 7889 makes the treasurer of the school district the custodian of the 

pension fund, and the previous section provides the manner in which he shall 
pay out orders against it. 

Section 7895 provides for the partial support of the pension fund by gen
eral taxation. 

The word "institution," as used in the phrases "institution of purely public 
charity," has obtained a very definite meaning. That meaning has not been 
worked out as thoroughly in the decisions of the courts of this state as it has 
in some other jurisdictions, but I think I may venture, without citing numerous 
authorities, to state that the word means a p1·ivate corporation or organization 
of some kind as distinguished from an official or public agency. This must have 
been what the framers of the constitution of 1851 and of the legislation there
under had in mind, because, in all cases, they have separately provided for the 
exemption of property belonging to the public itself as distinguished from that 
belonging to some private organization. 

On careful consideration of the sections which I have just outlined, I am 
of the opinion that the board of trustees thereby created is a public agency and 
not a private organization. The funds themselves are in the custody of a pub
lic officer, the treasurer of the district. I am, therefore, of the opinion that the 
board of trustees of the teachers' pension fund does not constitute an "institu
tion" within the meaning of that term as used in the exemption statute. 

A further serious question might be raised as to whether or not the char
itable purposes of the teachers' pension fund are "purely public" within the 
meaning of the constitutional provision. The conclusion which I have reached 
as to the meaning of the term "institution" precludes the necessity of consid
ering this question. 

In conclusion I may state that probably the legislature of this state has 
the power to exempt teachers' pension funds from taxation under that portion 
of article XII, section 2, of the constitution, which authorizes the exemption of 
"public property used exclusively for any public purpose." It is true that in 
State ex rel. vs. Hubbard, 22 C. C., 252-265, the question is mooted as to whether 
or not the purpose of providing pensions for retired teachers is a public one. 
Inasmuch, however, as the pollcy of the state bas continued to favor teachers' 
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pensions, I think it may now be regarded as settled that the object of such laws 
is public in its nature and, therefore, it would follow that such property might 
with propriety be regarded as "public property used exclusively for a public 
purpose," within the meaning of the constitution. 

However, it does not follow that because the legislature is authorized to 
exempt such property from taxation, it is therefore exempt. This provision of 
the constitution is not self-executing and, in fact, is in form permissive only. 
Certain other public property used exclusively for public purposes has been 
expressly exempted. Teachers' pension funds have not been so exempted; until 
the legislature acts they must be regarded as technicaUy subject to taxation. 

I may add that there are other kinds of public property used exclusively 
for public purposes which have never been expressly exempted from taxation 
but which, in practice, have never been taxed. The truth is that our tax exemp
tion statutes are archaic and should be overhauled. As the law stands at pres· 
ent, for example, the furniture in a city hall, and the moneys and investments 
in the custody of the sinking fund trustees of a city distri~t are technically sub· 
ject to taxation; no effort has ever been made to tax such property nor should 
an effort be made to tax it, from the standpoint of policy. While, therefore, I 
can return but one answer to the question which you have asked, from the 
standpoint of technical Jaw, I do not anticipate there will be any attempt on 
the part of the taxing officers to place property of the kind mentioned in your 
letter upon the tax duplicate. 

306. 

Very truly yours, 
TniOTHY S. HOGAN, 

Attorney General. 

CENTRALIZATION OF SCHOOLS DOES NOT BEGIN UNTIL SCHOOLS ARE 
READY FOR BUSINESS-DOES NOT DATE FROM TIME OF ELECTION. 

·under section 4726, General Code, when a township election has been held 
upon the question of centralization. of schools and the result is in favor of such 
centralization, the board of education is required at once to proceed to the cen
tralization of schools of the township and such centralization is not to be deemed 
accomplished until the schools are ready tor business. 

Until such centralization has been effected, under section 4716 and 4717, 
General Code, the subdistricts of the township shall continue to exist and a di
rector shall be elected tor each subdistrict. 

The centralization dates from the time the buildings are completed and the 
time the schools are first in actual operation as centralized schools, and there
fore under section 4727, General Code, such centralization may not be discon
tintted until three years atter the full accomplishment of the same. 

CoLUMBus, OHIO, June 9, 1913. 

HoxoRABLE FRANK W. MILLER, State Commissioner ot Comman Schools, Colum
bus, Ohio. 

DEAR SrR:-I desire to acknowledge receipt of your letter of the date of 
April 2, 1913, wherein you inquire as folJows: 

"We desire your opinion on the folJowing point. The facts are as 
follows: 
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"'GooD HoPE, FAYETTE CocxTY, 0., :\larch 24, 1913. 

"'FRANK W. :\liLLER, State Superintendent of Public Instruction, Colum
bus, Ohio. 

"'DEAR Sm:-The president of our board of education has asked me 
to put the situation that exists here up to you and ask your opinion 
of a question now before us. 

"'1. Three years ago, this coming May, this township {Wayne) 
voted to centralize. 

"'2. Then followed a two years' battle in the courts with the 
standpatters. 

"'3. The last year has been spent in building school houses. Now 
the qu€stion arises, can another vote be forced in :\lay? The build· 
ings are not yet completed, let alone having a chance to centralize the 
schools. 

"'The question in another form might read: Does centralization 
begin when the election is certified or when the schools are ready for 
business? 

" 'HEXRY H{;GHEs, Good Hope, Ohio.' 

"li:urther facts in addition to those stated in the above quoted re
quest are as follows: 

"The question of the centralization of the schools of Wayne town
ship, Fayette county, Ohio, was submitted to the electors of said town
ship on May 31, 1910, the majority of the electors voting in favor of cen
tralization, the returns of said elections being certified to the clerk of 
the board of education. On January 11, 1911, some of the electors op
posed to the centralization of said township schools, filed a petition in 
the common pleas court of Fayette county, asking that the board of 
education be enjoined from issuing or selling bonds for the construc
tion of the school buildings. The common pleas court sustained a 
demurrer to said petition. The case was then carried on appeal, to 
the circuit court and then on error to the supreme court, "l':here on 
March 19, 1912, it was decided against those opposed to the centraliza
tion of said schools. As stated in the above quoted request, the school 
buildings are not yet complet<d and consequently the schools are not 
yet in operation, as centralized schools. Under the above statement of 
facts, does the above centralization of said schools date from the time 
the result of the election was certified to the board of education, or 
does the centralization date from the time the case in the supreme court 
was decided, to wit, on March 19, 1912, or from the time the buildings 
are completed and the said schools are in actual operation as centralized 
schools? Also, when do the three years expire, aft< r which another eler
tion can be held under·section 4727 of the General Code." 

In -reply thereto section 472G of the General Code provides as follows: 

"A township board of education may submit the question of cen
tralization, and, upon the petition of not less than one-fourth of the 
qualified electors of such township districts, must submit such ques
tion to the vote of the qualified electors of such township district, at 
a general election or a special election called for that purpos(!. If more 
votes are cast in favor of centralization than against it, at such elec-

473 
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tion, such board of education shall proceed at once to the centralization 
of schools of the township, and, if necessary purchase a site or sites 
and erect a suitable building or buildings thereon. 

"If, at such election, more votes are cast against the proposition of 
centralization than for it, the question shall not again be submitted to 
the electors of such township district for a period of two years." 

Section 4727 of the General Code provides as follows: 

"When the schools of a township have been centralized, such cen
tralization shall not be discontinued within three years, and then only 
by petition and election, as herein required. If at such election more 
votes are cast against centralization than for it, the division Into sub
districts as they existed prior to centralization, shall thereby be re
established at the next regular election and subdistrict directors shall 
be elected as herein provided." 

It is to be noted that said section 4726 of the General Code above quoted, 
provides, first, that the township board of education may submit the question 
of centralization and upon petition of not less than one-fourth of the qualified 
electors of said township, the board of education must submit such question 
to the vote of the qualified electors of such township, at a general or special 
electi-on. Second, if the majority of the votes are in favor of centralization, 
then such "board of education shall proceed at once to the centralization of the 
schools of such township." Said section 4726, by the language therein em
ployed, seems to indicate that the election therein provided for was intended 
merely for the purpose of determining the will of the majority of the electors, 
upon the question of centralization, and even though a majority of the electors 
vote in favor of centralization, such result or the certifying the·reof to the 
board of education, d·oes not accomplish such centralization, for section 4726 
of the General Code clearly indicates that something further must be done to 
complete such centralization, even after the majority of the electors have voted 
for it, when it provides that thereupon "such board of educati-on shall proceed 
at once to the centralization of the schools of the townships." The supreme 
court record in the case of Garinger, et al., plaintiff in error, vs. Board of 
Education of Wayne township, Fayette county, Ohio, et a!., defendant in error, 
which said case you mention in your inquiry, discloses the fact that after a 
majority of the electors in said Wayne township had voted in favor of said cen
tralization, the board of education of said township at once proceeded to the 
centralization of the schools thereof and to that end proceeded to issue bonds 
to raise the necessary funds with which to build the necessary buildings and 
secure the necessary equipment for the accomplishment of such centralization, 
when a suit to enjoin the issuing and selling of said bonds was interposed by 
those opposed to centralization, in the manner as set forth in your inquiry. On 
March 19, 1912, said suit was finally decided by the state supreme court against 
those so opposed to centralization. During all the time said suit, to so enjoin, 
was pending, the board of education was delayed in performing the duty en
joined upon it by said section "to at once proceed to the centralization of the 
schools of said Wayne township." Upon the termination of said suit in its 
favor, the said board of education again proceeded to the accomplishment of 
the centralization of said schools and to date the buildings are not yet com
pleted. The suit referred to above served only to delay the accomplishment of 
centralization and it can hardly be said that the termination of said suit, in 
favor of the board of education, on March 19, 1912, could be construed as mean-
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ing that centralization had thereby been accomplished and completed on that 
date, when, as aforesaid, such suit only delayed and hindered the board in its 
attempt to proceed at once to the centralization of the schools of said town
ship. 

Section 4716 provides that the subdistricts of a township shall continue as 
they exist, etc., as follows: 

"Sec. 4716. The division of township school districts into subdis
tricts as they exist, shall continue and be recognized for the purpose 
of school attendance, but the board of education may increase or diminish 
the number or change the boundaries of the subdistricts at any regular 
meeting. A map designating such changes shall be entered upon the 
records of the board." 

Section 4717 of the General Code provides that so long as townships are 
divided into subdistricts, a director shall be elected by each subdistrict as 
follows: 

"In all township districts, the schools of which are not centralized 
or consolidated, there shall be elected on the second Monday of April 
each year by ballot, in each subdistrict by the qualified electors thereof 
one competent person having the qualifications of an elector therein, 
who shall be styled director." 

Further, it is to be noted that said section 4716, supra, says "the division 
of township school districts into subdistricts, as they exist shall continue," so 
that all subdistricts into which townships are divided, shall continue as such 
until centralization is effected, as provided by section 4726, supra. 

A subdistrict school can be discontinued only in one of two ways, i. e., by 
consolidation or centralization, and as we are only concerned with centraliza· 
tion of all the subdistrict schools of the particular township involved, we will 
not, therefore, go further into the subject of consolidation of the subdistricts 
than to merely mention it in passing. 

It follows, therefore, that subdistrict schools continue up to the very time 
that the schools have actually been centralized and until all of the subdistrict 
schools are actually merged into and become part of the centralized schools. 
This is necessarily true so that the pupils of such townships can attend the 
subdistrict schools during the interim that the board of education is engaged 
in its statutory duty "to proceed at once to the centralization of the schools of 
the township,'' after a majority of the electors of such township have voted in 
favor of such centralization. 

Webster defines "centralization" as follows: 

"An act or process of combining or reducing several parts to a 
whole." 

Century dictionary defines "centralization" as follows: 

"The act of centralizing or bring to one center." 

Under the above definitions of the term "centralization," it can hardly be 
said that the centralization of the subdistrict schools is accomplished until they 
are "combined together as a whole" or "brought to one center." 
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Such subdistricts are surely not "combined together," "reduced to a whole" 
or "brought to one center" so long as each school continues to operate as a 
separate subdistrict school. 

Therefore, in direct answer to your inquiry, it is the opinion of this de· 
partment that centralization of said schools does not date from the time the 
result of the election was certified to the board of education, nor from the time 
the case you refer to was decided in the supreme court, to wit, March 19, 1912, 
but that such centralization should date from the time the buildings are com· 
pleted and the time that the schools are first in actual operation as centralized 
schools. Therefore, it follows that the three years after which another election 
can be held, expires three years after that time. 

601. 

Yours very truly, 
TDIOTHY S. HOGAX, 

Attorney General. 

BEFORE A SPECIAL SCHOOL DISTRICT CAN BE MADE FROM PARTS OF 
THREE SPECIAL SCHOOL DISTRICTS, 'I'HE FIRST SPECIAL SCHOOL 
DISTRICT MUST BE ABANDONED. THE PROPERTY WILL THEN RE· 
VERT TO THE TOWNSHIP SCHOOL DISTRICTS FR01I WHICH 'l'HE 
SPECIAL SCHOOL DISTRICT MAY BE FORMED. THE STATUTES 
ALSO PROVIDE A MEANS OF TRANSFERRING TERRITORY FROM 
ONE SCHOOL DISTRICT TO ANOTHER. 

The village of Loveland is located in three counties ana is a part of three 
special school nistricts. In order to make the village of Loveland a special school 
district it will be necessary UJ get the approval of the three special school dis· 
tricts in the transfer of territory. The statutes provide a -method whereby the 
three special 8Chool districts could b~ abandoned:. and t·hen the formation of one 
special school district would become an easy matter. TJI-e problem may be 
worked out either by abandoning the special school districts and organizing a 
village district, or by means of transferring the territory of the village from one 
district to another, so as to get the territory of the village in one school district. 

CoLu:~mus, OHIO, September 26, 1913. 

Hox. FRAXK W. Mn.LER. State Commissioner of Common Schools, Columbus, 
Ohio. 

DEAR Sm:-Under date of February 7, 1913, you submit the following to 
this department for opinion: 

"The village of Loveland, Ohio, is located in three counties, Cler
mont, Hamilton and Warren. It is a part of three special school dis· 
tricts at this time with three different boards of education and three 
different school systems. It has never been regularly organized as a 
village school district in compliance with section 4687. 

"The board of education of the largest district within the village 
has asl,ed that they be combined into one village school district. 

"Can the three special school districts with the territory which is 
attached to them for school purposes be compelled to form one village 
school district? If so, how shall they proceed?" 
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Section 4687, General Code, to which you refer, provides: 

"upon the creation of a village, it shall therei.ZJ uccoi.!e a village 
school district, as 11e.-ei.1 P• ovidcu, and, if the territory of such vii! age 
previous to its cr:oation \:a'> in:·l11ued v:ithin tl!e hoPDc't•rics .of a spe:-ial 
school district and such specie.! school district in~luded more territor)' 
than is included within the village, such territory shall thereby be at
tached to sueh yi!Jar;e schoo! district for school purposzs." 

47i 

This section applies to nzwly created village.s. It does not cover a case 
where a village, or even a newly created village, has within its territorial 
limits parts of three special school districts. 

The words of this section, "as herein provided," refer to the provisions of 
section 4681, General Co(le. This section as amended in 103 Ohio Laws, 545, 
reads: 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate lhpits de
tached for schc:>l purposes, and having in the district thus formed a 
total tax valuation of not lEss than five hundred thousand dollars, 
shall constitute a village school district." 

The only change made in this section by this amendment was to increase 
the requir<d tax- valuation to five hundred thousand dollars. 

This section was construed in Buckman vs. State, 81 Ohio Stat., 171, where 
it is helrl: 

"By force of the provisions of section 3888, Reviseu St:1tutes. as 
amended April 2, 1906, and in effect April 15, 1906 (98 0. L., 217), each 
incorporated village then existing-April 16, 1906-or since created, 
'together with the territory attached to it for school purposes, and ex
cluding the territory within its corporate limits detached for school 
purposes, and having in the distr!ct thus formed a total tax valuation 
of not less than one hundred thousand dollars,' constitutes and is a 
village school district, no vote of electors of such village being neces
sary to the creation or establishment of such district." 

In considering whether or not a village becomes a village school district, 
the territory of such village which is detached for school purposes must be 
excluded, and the territory which is attached thereto for school purposes must 
be included. 

In the village of Loveland there are parts of three special school districts. 
Your direct question is whether or not these three special school districts may 
be compelled to form one village school district. -

This raises a question as to whether the territory of a special school dis
trict may be tal,en to form a village school dish·ict. 

In an opinion g!ven to Hon. Jay S. Paiseley, prosecuting attorney, Steuben
ville, Ohio, by this department, it was held that a part of one vil!nge school 
district could not be t:Jkrn to form another Yil!age school clistrirt. This con
clusion was based upon the opinioPs of thE> supreme rourt of Ohio in Scott vs. 
McCullough, 72 Ohio St., 538, and Fulks vs. Wright, 72 Ohio St., 547. 
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In Scott vs. McCullough, the syllabus reads: 

"No part of the territory of a special school district is subject to 
be taken to form another special school district." 

In Fulks vs. Wright, it is held: 

"When the schools of a township have been centralized, no part 
of the territory comprised in such centralization is subject to be taken 
to form a special school district." 

In this last cited case, Summers, J., says on pages 548 and 549: 

"But we are of opinion, for the reasons stated in the opinion in 
that case (Scott vs. McCullough, supra), that the words 'contiguous terri
tory' are to be limited to such territory as the legislature manifestly 
bad in contemplation when the section was enacted, and that is, to ter
ritory that had not been pre-empted by being taken to form some other 
district, but such as remained a township district or a part thereof." 

The court, in effect, states the rule to be that only territory which remains 
in a township school district, or a part thereof, can be taken to form another 
school district. 

This rule will apply to the territory of a special school district where it is 
proposed to take such territory to form a part of a village school district. The 
only means, provided by statute, by which the territory of a special school dis
trict may be taken to form a village school district, is when such territory 
comes within the terms of section 4687, General Code. We here refer to the 
formation of a new school district and not to the transfer of territory from 
one school district to another district. This will be considered later. 

Section 4728, General Code, provides for the formation of a special school 
district, as follows: 

"A special school district may be formed of any contiguous terri
tory, not included within the limits of a city or village, which bas a 
total tax valuation of not l!'!SS than one hundred thousand dollars." 

When a special district is formed it must have a tax valuation of not less 
than one hundred thousand dollars. It is safe to assume, therefore, that each 
of the three special school districts which take in part of the territory of the 
village of Loveland, bas a tax valuation of one hundred thousand dollars. 

Section 4687, General Code, provides that upon the creation of a village, 
it shall become a village school district, as provided in section 4681, General 
Code. It then specifically provides for the territory of the special school district 
if such village is a part of a special school district. 

In determining the tax valuation under section 4681, General Code, the 
territory in such village which is detached for school purposes must be ex
cluded, and the territory which is attached for school purposes, must be in· 
eluded. 

The attached and detached territory therein referred to applies to terri
tory which has been taken, or pre-empted as it were, to form a school district 
other than a township district. 

By operation of section 4687, General Code, the territory of the special 
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school district becomes attached to the village school district for school pur
poses. In fact the special school district becomes the new village school dis
trict upon the creation of the village. 

Even though this section would apply to the village of Loveland and 
would require one of the special school districts to become a village school dis
trict, it would not solve the present difficulty. The territory of the other two 
special school districts would remain intact, and would be detached from the 
village school district for school purposes. Another difficulty would arise in 
the application of section 4687, General Code. There are three special s~hool 
districts in the village of Loveland, and section 4687, General Code, does not 
provide which one shall become the village school district, or how such a case 
shall be determined. 

The rule of law, as laid down in Scott vs. McCullough, supra, applies, that 
the territory of one special school district cannot be taken to form another 
special school district, or any other school district. In other words, the whole 
territory of the village of Loveland, under the present law, cannot be formed 
into one village school district, without the approval of the three special school 
districts in the transfer of territory. There is no provision of statute by which 
it can be compelled to form a village school district, or by which the three 
special school districts may be required to consolidate and form one school dis
trict. 

The statutes provide a means of abandoning special school districts, and 
upon such abandonment the territory of such special school district reverts to 
the township schoor district or districts from which it was originally taken. 

Section 4741, Ge~eral Code, provides: 

"When a petition is signed by not less than one-third of the electors 
residing within the territory constituting a special school district, 
praying for the abandonment or continuance of such special district, is 
presented to the board of education of such district, or when such 
board, by a majority vote of the full membership thereof, shall decide 
to submit the question of abandoning or continuing the special school 
district, the board shall fix the time of holding such election at a spe
cial or general election. The clerk of the board shall notify the deputy 
state supervisors of elections as herein provided in case of first election, 
of the date of such election and the purposes thereof, and such deputy 
state supervisors shall provide therefor. The clerk of the board of 
education shall post notices thereof in five public places within the 
district." 

Section 4743, General Code, provides in part: 

"If more votes are cast for abandonment than against it, or against 
continuance than for it, such board shall certify the result to the board 
or boards of education of the township or townships having territory 
in the special district, and the territory of the special district shall 
thereby revert to the township school district or districts from which 
it was originally taken, except as hereinafter provided in case of indebt
edness of the special district." 

The proceedings to abandon the special school district must be started 
either by the board of education of the district, or hy the electors thereof. 
There is no way of compelling them to take such action. Even after such 
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action is taken, the question of abandonment must be submitted to a vote of 
the electors. If all three special school districts should be abandoned, it would 
then become an easy matter to organize the village school district. 

The statutes also provide a means of transferring territory from one school 
district to another district. The situation might be worked out under these 
sections, but there is no way of compelling such action. 

The situation presented is a peculiar one which is not covered by statute. 
There is no way to compel the people of Loveland to combine their school dis- · 
tricts. 'I'hey themselves can, if they so desire, solve the difficulties which are 
presented, either by abandoning the special school districts and then organiz
ing the village district, or by means of transferring the territory of the village 
from one district to another so as to get the territory of the village in one 
school district. Either of these plans will requir~ some thought so as to prop
erly take care of all the territory affected. 

A further question has been raised as to the legality of the organization of 
the special school districts. It being contended that they were organized by 
special act of the legislature and that such acts are unconstitutional. 

It appears that the district which takes in the larger part of the territory 
of the village of Loveland is located in Miami township of Clermont county, 
and is known as the "Loveland Village School District." The district in War
ren county is known as the "Smith Special School District," and is located in 
Hamilton township. The third district is known as the "West Loveland Spe
cial School District, and is located in Symmes township of Hamilton county. 
This information has been kindly furnished by Hon. Earl E. Ertel, member of 
the house of representatives. 

An examination has been made of the year booi's sine\) 1880, but no act has 
been found for the organization of the "\V'est Loveland Special School District" 
or of the "Loveland Village School District." No records of proceedings have 
been submitted by which these districts were organized. It must be assumed 
UJ?.til otherwise shown, that these districts have been legally organized. 

It appears that the third district, the "Smith Special School District," was 
organized by special act of the legislature as set forth in 92 Ohio L::tws, 532. 
This act was passed April 1, 1896, and section 1 thereof provides: 

.. Be it enacted by the General Assembly of the State of Ohio: 

"That the territory comprising the sub-district number 4 of Ham
ilton township, Warren county, Ohio, be and the same is hereby made a 
special school district to be known as the 'Smith Special School Dis· 
trict,' of Hamilton township, Warren county, Ohio." 

The llchool laws were revised by a general act in 97 Ohio Laws, 334, et seq., 
and the manner of organizing special districts changed in view of the decisions 
of the supreme court holding special acts unconstitutional, as to municipal cor
porations. 

In the above act an attempt was made to continue in existence all special 
school districts created by special act of the legislature. 

Section 3891, Revised Statutes, as amended in said act, provided: 

"Any school district. now existing, other than a city, village or 
township school district, and any school district organized under the 
provisions of chapter 5 of this title, shall constitute a special school 
district." 
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In carrying this section into the General Code as section 4684, the words 
"now existing'' were taken out. Otherwise the section remains the same. 

This section was considered in case of Bartlett vs. State of Ohio, 73 Ohio 
St., 54, wherein it was held: 

"It is not within the power conferred on the general assembly by 
the constitution, to declare that things done and created under and by 
virtue of unconstitutional acts of the general assembly, nevertheless 
'shall continue to be and remain and be recognized and regarded as 
legal.' 

"Section 3891, of the Revised Statutes and sections 3891 and 3928, 
of the Revised Statutes as. amended and supplemented by 'An act to 
provide for the organization of the common schools of the state of Ohio, 
and to amend, repeal and supplement certain sections of the Revised 
Statutes and laws of Ohio herein named,' passed April 25, 1904 ( 97 
0. L., 77), are unconstitutional and void, in so far as they declare to 
be legal and valid special school districts, all special school districts 
which have been created under the provisions of special acts of the 
general assembly." 

In the case of State of Ohio vs. Spellmire, 67 Ohio St., 77, it is held: 

"The subject matter of schools, including school districts, and estab
lishing and changing the same, is of a general nature; and all legisla
tion as to them must be general, having a uniform operation through
out the state. State ex rei. vs. Shearer, et a!., 46 Ohio St.', 275, over
ruled, and State vs. Powers, 33 Ohio St., 54, reaffirmed. 

"The act of April 2, 1903, entitled 'An act to create a special school 
district in Springfield and Sycamore townships, in Hamil ton county, 
and Union township, Butler county,' 95 Ohio Laws, 743, is in conflict 
with that part of section 26, article II of the constitution which pro
vides that: 'All Jaws of a general nature, shall have a uniform opera
tion throughout the state,' and is therefore unconstitutional and void." 

In view of the foregoing decisions by the supreme court, the special act 
which created the "Smith Special School District" is unconstitutional, and the 
provision of section il891, Revised Statutes, which attempted to continue such 
district in existence is also unconstitutional. 

Therefore, if the "Smith Special School District," rests its organization 
upon the act of 92 Ohio Laws, 533, it is not a legally organized special school 
district. It may be that since the above decisions this district has been proper
ly organized under the general Jaws. Nothing, however, has been presented in 
that regard. 

The territory of this district, if it bas not been legally organized since its 
first organizatitm by special act, would revert to the district or districts from 
which it was created. 

If this territory should revert to a township, not having centralized schools, 
it would not be pre-empted territory, and could be taken to form a village school 
district, or some other school district. 

16-A. G. 

Respectfully, 
TGI10TIIY S. HOGAX, 

Attorney General. 
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(To the Clerk of the Supreme Court of Ohio) 
87. 

CLERK OF SUPREl\iE COURT-LAW STUDENT FUND FOR WHICH CER· 
TIFICATE OF DEPOSIT IS OBTAINED FROM A BANK NOW DEFUNCT 
IS A TRUST FUND AND A PREFERRED CLAIM-EFFECT OF IN
TEREST PAYMENT-TREASURER'S CHECK NOT PRESENTED IN REA
SONABLE TIME NOT A PREFERRED CLAIM. 

By the decision of Smith et al. Trustees vs. Fuller et al., 86 0. S. 57, it is 
established that the trustees have no right to create a relation of debtor and 
creditor, that is, to loan out tTust funds, and that in the absence of a clear 
showing, that a deposit of a tTust fund with a bank was made as a loan by way 
of a geneTal deposit, such puTpose would not be attributed to the tTustee. 

When, therefoTe, the clerk of the supTeme court receives a ceTtificate of de
posit, toT a deposit by him, of law stt~dent ftmds, which certificate of deposit 
showed on its face a recognition ot the tact that the amount was a trust fund, 
such deposit will be regaTded as a special and not a general deposit, and must, 
theTefoTe, be tTeated as a prefeTTed claim against the tn~stees of a bank when 
the lattCT is undeTgoing liquidation. The tact that the ceTtificate of deposit 
bears inteTcst is not suflicient to change the deposit {Tom a special to a ge1teTal 
deposit. 

ll'hen the cleTk has received a check tor a defin-ite amount tro1n the banlc 
toT inteTest upon the funds so deposited, and such check is not presented. within 
a reasonable time, the same must be consideTerL as a general claim against the 
banlc and in no way preferred. 

CoLu::~mus, OHIO, January 14, 1913. 

Hox. FRAXK E. McKEAX, Clerk of the Supreme Court of Ohio, Columbus, Ohio. 

DEAR Sm:-In your letter of April 11, 1912, you make the following re
quest for my opinion: 

"At the time the Columbus Savings and Trust Company suspended 
business the supreme court of Ohio had on deposit, in my name, as 
clerk of the court, certificate of deposit for $1,200.00, and a treasurer's 
check for inttrest, making a total of $1,248. This represented what is 
known as the 'Law student fund.' The aggregate of this fund, less the 
$48.00, was a surplus remaining after paying the expenses incident to 
holding said bar examinations and was subject to use in defraying the 
expenses of subsequent examinations, providing the amount paid by 
the students would not equal the amount of an examination. 

"I am presenting this matter to you by request of Honorable William 
Z. Davis, chief justice of the supreme court of Ohio, for the purpose of 
having you advise me whether or not this claim would not likely be 
considered a preferred claim, in view of the fact that it substantially 
is a trust fund, and might possibly be analogous to case No. 12996, E. 
B. Smith, et al., Trustees, vs. Rathbun Fuller et al., decided by this 
court on Tuesday, April 2, 1912, on which an opinion was rendered." 

Rule 14 of the Rules of Practice in the supreme court of Ohio, governing 
the admission to the bar, provides, among other requirements, for certain fees 
to be paid by persons who register as law students, and also for fees to be paid 
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by persons taking the examination for admission to the bar, and by persons ad
mitted without examination. 

Section 16 of rule 14 provides for the administration of this fund, which, 
as you state, is called the "Law student fund," and is as follows: 

"The clerk shall enter the date of the filing of all papers under this 
rule, with a pertinent description of the same, in a record provided for 
that purpose, and shall enter all sums received under this rule in a 
cash book, showing the date, from whom and for what received, and 
shall pay the same out upon the order of the chief justice in payment 
of the expenses of the examinations, and for no other purpose. That 
is to say: costs of necessary printing and stationery; necessary janitor 
or messenger service; necessary hall rent, postaga and express charges 
and other necessary expenses; to the clerk for each certificate of ad
mission issued to an applicant, $1..00, and also the registration fees 
paid under this rule; to each memb~r of the standing committee $50.00, 
for each examination, aud to each member of the committee on general 
learning $10.00 for each session, and his necessary traveling expenses, 
actually incurred in the worl' of the committee. 

"If the funds are not sufficient, such pro rata distribution shall be 
made as the funds will warrant." 

It will be noted, from the above rule, that this fund is essentially a trust 
fund in the hands of the clerk, and can only be expended by the clerk on the 
order of the chief justice of the supreme court, for the items specified in the 
rule. There seems to be no provision as to the disposition the clerk shall make, 
from time to time, of the surplus remaining in his hands but, of course, under 
the rule and well settled principles of law, the clerk is required to hold and 
safely keep said fund at all times, and to only use the same for the purposes 
specified. 

It appears, from your letter and from your books, that this deposit was 
not originally made by you. There was an accumulation in the "Law student 
fund" of twelve hundred dollars which was, by one of your predecessors in the 
officer of clerk of the supreme court, deposited in the Columbus Savings and 
Trust Company, and a certificate of deposit taken for that amount. When you 
assumed office this certificate of deposit was transferred to you and, on February 
5, 1912, the certificate then outstanding became clue; it was cancelled by the 
bank and a new certificate for twelve hundred dollars was issued, an exact copy 
of which is as follows: 

"CERTIFICATE OF DEPOSIT. 

"THE COLUMBUS SAVINGS AND TRUST CO. 

"Law Student Fund. "CoLUMBUS, Onro, February 5, 1912. 

"This certifies that Frank E. McKean, clerk supreme court of Ohio, 
has deposited with this company twelve hundred dollars $1,200.00 

24.00 

$1,224.00 
payable to the order of self on surrender of this certificate six or twelve 
months after February 3, 1912, with interest at the rate of 4 per cent. 
per annum. 

"No. 12656. 

"Interest ceases at maturity. 
"NOT l\'IORE THAN TWELVE HUXDRED $1,200 

H. W. BACIIUS, Treasurer." 
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From appearance, the certificate, as originally drawn, called simply for 
$1,200, "that amount being written and also expressed in figures; apparently, 
somEone has placed the figures $24 immediately under the figures $1,200, on 
the certificate, drawn a line and then placed the figures $1,224. Your books 
show that the amount due on the certificate of deposit was $1,200 even, and 
(here is nothing to show for what purpose the additional $24 was added, or 
that it is really a part of the certificate; therefore, the rule that where the 
sum written in the body of the check differs from the sum expressed in figures, 
in the corner or margin, the written words will control the figures, would govern, 
and the amount of this certificate must be taken as twelve hundred dollars. 

On the same date, February 5, 1912, a treasurer's check, amounting to $48, 
was issued by the Columbus Savings and Trust Company to you as clerk. This 
check represented four per cent interest on the certificate of deposit, surrendered 
by you on February 5, 1912. An exact copy of this check is as follows: 

"THE COLUMBUS SAVINGS AND TRUST CO. 

"COLUli!BUS, 0., Feb. 5, 1912. No. 9681. 

"Pay to the order of Frank E. McKean, clerk $48.00 
"Forty-eight dollars. 

"NOT MORE THAN FIFTY DOLLARS $50. 

"TREASURER'S CHECK. H. W. BACHUS, Treasurer." 

From the above facts, and from sections 16 of rule 14, above quoted, it 
must be conceded that you, as clerk of the supreme court, were a trustee, with 
powers strictly limited, for this fund. This being true, it seems to me that 
the case of Smith et al., Trustees, vs. Fuller et al., Assignees, 86 0. S. 57, as 
reported in the Ohio Law Bulletin, in the issue of June 24, 1912 (which is the 
case referred to by you in your request), certainly covers this transaction. The 
facts in that case, as stated by Judge Spear, were as follows: 

"The plantiffs in error are trustees for the Imperial Savings Com
pany, an insolvent concern * * *. The defendants in error are as
signees of the East Side Banking Company, an ins9lvent banking cor
poration * * * 

"The suit * * * was by the plaintiffs in error against the de
fendants in error to have a trust impressed upon moneys that remained 
in the vaults of the bank at the time of the assignment. It is shown 
by the record that upon two separate occasions the trustees * "' * 
deposited with the bank trust money coming into their hands " * "' 
taking in each instance a certificate ·of deposit expressing that a de
posit was made by E. B. Smith and A. B. Baumann, trustees; that the 
same was not subject to check, and the money payable on return of the 
certificate properly endorsed. No interest was promised. It further ap
pears by the r<cord that the bank failed before the money was with
drawn. having funds in its vaults * * * in amount and value more 
than sufficient to pay the sum * * * so deposited by said trustees. 
The assignees refused to allow the claim of the trustees as a pr~ferred 
claim but did accept it as a claim against the general assets of the· 

·bank 
"The cause was heard on a demurrer to the petition and amend-
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ment thereto. The demurrer was sustained, both courts holding that 
the facts alleged presented only the usual case of a general deposit, thus 
holding that the relation of debtor and creditor arose between the trus
tees and the bank and therefore no trust was established. · 
.. .. * .. .. • • • • • 

"We are thus required to determine whether, upon the foregoing 
facts, the trustees are entitled to payment of their claim out of the 
assets of the insolvent bank in the hands of the assignees before any 
distribution to other creditors, or whether the character of their claim 
is such that they are merely general creditors of the estate, entitled 
only to their pro rata share of the fund for distribution. In determin
ing this final question the first query presented is whether or not the 
deposit by the trustees was, in the eyes of the law, in the nature of a 
special deposit, or a mere general deposit. If the former, then, a second 
question ariS(S which is, has the fund been kept in such a way as to 
permit a court of equity to engraft a trust upon it?" 

485 

After stating the facts, as above, the opinion of the court is, in brief, as 
follows: 

That the duty of a trustee is to protect the trust property in every reason
able manner, to use diligence in obtaining possession of it, and to retain it 
securely under his own control; and that a trustee has, in the proper discharge 
of his duties as such, no right or power, by express contract, to create the rela
tion merely of debtor and creditor, that is, to loan out the trust funds; that 
such an act, in the absence of authority from the court, would clearly be in
consistent with and a violation of his plain duty; that if he has no right to 
make such Joan generally, it is clear that a loan to a bank, by way of a general 
deposit, would be equally beyond his power; and that in the absence of a clear 
showing that the deposit was made as a Joan to a bank by way of a general 
deposit such purpose would not be attributed to the trustee. 

The court further says the fact that the account was not subject to check 
indicates that the deposit lacked one feature usually to be found in the case of 
a general deposit, and the fact that no interest was to be paid negatives the 
idea that it was the purpose of the trustees to Joan out the money; that the 
certificates of deposit themselves showed that the bank knew that the money 
deposited was not the money of the trustees, but was the money of the trust 
which they represEnted; that the bank must be held to have been put upon in
quiry and should be held bound by the legal effect of knowledge which might 
have been so acquired; and that, therefore, the bank is charged with lmowledge 
of the rule which forbids a trust from loaning out the trust funds generally, or 
making a mere general deposit. 

The court decides that this was a special and not a general deposit and 
that the trustees were entitled to have their claim allowed as a preferred 
claim. 

I have given simply a rough summary of this opinion. It is written by 
Judge Spear and is most clEar and comprehensive; it undoubtedly covers ex
actly the case we have before us, except for the fact that the certificate of de
posit for $1,200, issued to you, specifies that it bears interest at four per cent. 
I take, it however, that this fact would not be sufficient to change the deposit 
so made from a special to a general deposit, for, at the present time, it is a 
matter of common knowledge that practically all certificates of deposit bear in
terest. The certificate on its fac;J shows not only that this deposit was made 
by you as clerk of. the supreme court of Ohio, and not individually, but shows 
that it was a special fund so deposited, namely, the law student fund. As 
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stated above, the rule of the supreme court prescribed, however, that this fund 
should be accounted for by you and how it should be paid, and, of course, as 
trustee and custodian of the fund, without being so directed by the court, you 
were utterly without authority to loan the fund or any part of it, or, as the 
court says in the case above referred to, to make a general deposit and thus 
create the relation of debtor and creditor with the bank. It seems to me, 
therefore, from this opinion, that this deposit must be treated as a special de· 
posit and that your claim against the Columbus Savings and Trust Company, 
for the amount of the certificate of deposit, namely, twelve hundred dollars, 
should be allowed as a preferred claim and paid by the receiver. 

As stated above, there is no provision made in the rule for you to loan or 
invest this fund. The check for forty-eight dollars, which I take it represents 
interest, is simply in the form of a treasurer's check, made payable to your 
order as clerk. Not being specified, there is nothing to signify in what ca
pacity the check is given to you except the word "clerlh" This check, I take 
it, would be governed by the usual rules and should have been presented at 
the bank for payment within a reasonable time; if the bank failed before the 
check was presented and the same was not presented within a reasonable time, 
then, it would be only a general claim against the bank and not a preferred 
claim. 

The rule as to presentment of checks for payment, as stated in Morse on 
Banks and Banking, section 421, is: 

"In the absence of agreement or special circumstances it is the right 
of the drawer ·of a check to expect it to be presented for payment at 
latest within banking hours on the day following the day of its de
livery to the payee, if the bank on which it is drawn be in the same 
place where the payee lives or does business; if the bank be not in 
such place, then the check must, within the same time, be put in due 
course for presentment, either by being sent by mail to the drawee, or 
by being deposited for collection with a banker, according to the ordi-
nary custom of such business in that place. * *" 

The check was dated February 5, 1912; the bank was taken in charge by 
the state banking department and closed on the twenty-sixth day of February, 
1912; there is nothing upon the face of the check itself to show that it was in 
any sense drawn against a special deposit-in fact, it was not; it was the in
crement upon a trust fund; was payable out of the general funds of the bank; 
and as it was not presented within a reasonable time it must be considered as 
a general claim against the bank, and in no way preferred. 

Very truly yours, 
TBIOTHY S. HOGAX, 

Attorney General. 
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434. 
(To the Supreme Court Reporter) 

SUPREl\1E COURT REPORTER MAY RECEIVE CD:\IPENSATION FOR ACT
ING AS SECRETARY OF OHIO STATE ARCHAEOLOGICAL SOCIETY. 

A person may be reporter for the supreme court and secretary of the Ohio 
state archaeological society, ana be paid tor his service for both positions from 
state funds or out of the state treasury. 

COLUMBUS, OHIO, August 7, 1913. 

HoN. E. 0. RANDALL, Supreme Court Reporter, Columbus, Ohio. 

DEAR Sm:-In regard to your inquiry as to whether you may be paid for 
your services as secretary of the Ohio state archaeological society, and at the 
same time draw your salary as repor~er of the supreme court, permit me to 
say: 

My immediate predecessor, Hon. U. G. Denman, on January 5, 1909, in an 
opinion of which you have a copy, says: 

"My opinion is * * * that you are entitled to perform the serv
ice of secretary to the Ohio state archaeological society and receive com
pensation therefor out of the public treasury notwithstanding the fact 
that you are the duly appointed and acting supreme court reporter." 

This is directly applicable and meets my approval. 
I also beg to advise you that Hon. Wade H. Ellis, the then attorney general 

of Ohio, on January 8, 1908, in an -opinion to Hon. W. 0. Thompson, wherein it 
was asked: 

"Whether section 2 of an act passed April 2, 1906, 98 0. L. 368, 
makes it illegal for the trustees of the Ohio state university to enter 
into a contract with persons named as officers in the above act for their 
services as teachers in the university, and whether this act prohibits 
such persons therein named as officers of the state from receiving re
muneration for such services?" 

Section 2 of the.act passed April 2, 1906 (98 0. L. 365), is as follows: 

"Provided, further, that no fees whatever in addition to the above 
named salaries shall ba allowed to such officers; and provided, further, 
that no additional remuneration whatever shall be given any such of
ficer under any other title than the title by which such officer was 
elected or duly appointed. The salaries herein provided for shall be in 
full compensation for any and all services rendered by said officers and 
employes, payment of which is made from the state treasury." 

The conclusion reached by Mr. Ellis in his opinion to Hon. W. 0. Thomp
son, above referred to, is as follows: 

"There is nothing in this act to prevent an officer named therein 
from teaching in the university at such times as do not conflict with the 
proper performance of his official duties. Since the statute refers to 
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services required by law or rendered by such officers in their official ca
pacity, and since such teaching is not so required and is done in an 
individual capacity, compensation may be made to persons holding the 
offices named in this act for services as instructors in the university." 

Upon principle there is no difference between the conclusions of ::\Iessrs. 
Denman and Ellis. I only desire to add that since the rendition of Mr. Den· 
man's opinion annual appropriations have been made to cover the current ex
penses of said society, which current expenses in each case included an allow· 
ance for the payment of its secretary, with the knowledge on the part of the 
legislature that the secretary of said society was reporter for the supreme court 
and being compensated out of the state treasury for his services as such. This, 
to my mind, can only be regarded as a legislative approval of the opinion re
ferred to. 

Concurring in the conclusions of my predecessors, Ellis and Denman, I beg 
to advise you that in my opinion you are entitled to be compensated out of the 
state treasury fo·r your services as secretary of the Ohio state archaeological 
society, notwithstanding the fact that you are reporter for the supreme court 
of Ohio, and being paid therefor from the same source. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Various Appointive State Officers) 

30. 
(To the Adjutant General) 

OATHS-OFFICERS WHO ::.\IAY AD::.\IINISTER TO ::.\IE::.\IBERS OF ::.\IILITIA. 

Regulations of the Ohio national guard provide that judge advocates gen
eral, officers of summary courts, and officers detailed to conduct investigation 
or the presiding officers of any board appointed for such purpose, are the proper 
officers to administer oaths. 

Section 14862, General Code, provides that certain officers may administer 
oaths to members of the militia, tvhen they are outside of the state, engaged 
in the service of the United States. 

CoLu~mus, OHIO, November 27, 1913. 

Hox. CHAS. C. WEYBRECHT, Adjutant General of Ohio, Columbus, Ohio. 

DEAR SIR:-Under date of November 9th, you wrote this department as 
follows: 

"Please note enclosed letter from the war department, in which 
the secretary of war rEquests a list of all officials who are authorized 
by the laws of Ohio to administer oaths, other than the usual notaries 
public, justices of the peace, clerks of courts, etc." 

The letter to which you refer is as follows: 

"1. The war department frequently receives affidavits pertaining 
to the administration of militia affairs, sworn and subscribed to be
fore an officer of the organized militia. Militia officers, as such, are 
not in general authorized to. administer oaths, and the return of 
papers in such cases for citation of authority involves delay. 

"2. The secretary of war has directed me to request you to furnish 
this office with a list of all offic_ials who are authorized by the laws of 
your state to administer oaths, other than the usual notaries public, 
justices of the peace, clerl{S ·Of courts, etc., with an extract copy of 
the law covering each case." 

Just what the secretary of war has meant by a list of all officials who 
are authorized by the laws of this state to administer oaths other than the 
usual notarit:s public, justices of the peace, clerks of court, etc., is not alto
gether clear. 

I have made a thoro.ugh investigation of the statutes pertaining to the 
administering of oaths and I find innumerable officers and boards who are 
authorized to administer oaths in certain instances, within range of their 
special duties. I take it to be the meaning of your letter, however, that you 
are not interested in any powers to administer oaths other than those which 
would extend to military affairs. 

It would seem scarcely necessary to set out the authority appearing on 
page 29 of your "regulations for the Ohio national guard," which states "that 
judge advocates of courts martial, and the trial officers of summary courts, 
are hereby authorized to administer oaths for the purpose of the administra-
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tion of military justice, and for other purposes of military administration." 
(Act of congress of July 27, 1892.) The same may be said <Jf the power 
given to any commissioned officer of the Ohio national guard, to administer 
the oath of enlistment, the authority for which appears on page 98 of the 
same work, as paragraph 276. 

Paragraph 602 -of said code of regulations provides generally, as follows: 

"The proper officers to administer oaths are judge advocates gen
eral, judge advocates of courts martial, the trial officers of summary 
courts, and, in cases of investigation, the officer detailed to conduct the 
investigation, or the recorder, and if there be none, the presiding of
ficer of any board appointed for such purpose. When none of these 
are within reach and available, recourse must be had to a notary pub
lic or other civil officer competent to administer oaths for general 
purposes." 

I take it that the authority which properly answers your question is sec
tion 14862, General Code, which is as follows: 

"Section 14862 (3107-55 Bates). The colonel, lieutenant colonel, 
major, or adjutant of any regiment or battalion, which has been or 
may hereafter be raised in this state, and now is -or may hereafter be 
in the service of the United States, or of this state, whether regular 
or volunteer, shall be and is hereby authorized to administer oaths, 
and take depositions, affidavits and acknowledgments of deeds, mort
gages, leases and other conveyances of lands, and all powers of at' 
torney relating thereto, to be used or recorded in this state, of any 
person withc~mt this state, who for the time being shall be in the serv
ice of the United StatEs, or -of this state, in any regiment or battalion 
raised in this state or connected therewith, in the same manner as a 
justice of the peace or commissioner of this state might do." 

I have been unable to disclose anything further which I feel would be 
material to your inquiry. 

I trust that this will prove satisfactorY. 
Very truly yours, 

TIMOTHY S. HOGAX, 

Attorney General. 
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49. 

MILITIA-PERSON SENTENCED BY CO:\Il\IANDING OFFICER TO COUNTY 
JAIL-ARRANGEMENT WITH SHERIFF FOR BOARD. 

Section 2850, General Code, authorizes t-he county commissioners to pay 
to the sheriff not less than forty·five, nor more than seventy-five cents per day 
for keeping and feeding prisoners. This statute cannot be held to apply, how
ever, to auy prisoners other than those expressly provided tor in the statutes. 
There is no provision in the statutes tor the commitment of a military prisoner 
to the county jail, nor tor the payment of the boara of such prisoner. In the 
case of JicGorray vs. Murphy, however, the court recognized the right ot mili
tary authorities to co·mmit to a county jail, and intimated, that the expense of 
the board of such prisoner must be provided tor by arrangement with the sheriff. 

When a prisoner is so committed to the county jail, therefore, the county 
commissioners may not allow a sheriff tor his board. 

COLUMBUS, OIIIO, January 30, 1913. 

Ho~. CrrARI"Es C. WEYBRECHT, Adjutant General, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your request for an opinion upon the 
facts stated in a letter addressed to me by Capt. H. S. Dyar, of company B, 7th 
Ohio infantry, which letter is, in part, as follov."S: 

"Section 3067, Revised Statutes, gives the commanding officer of a 
·military company the authority to arrest and confine any member of 
his command, for violation of any order, regulation or law for the 
government of the Ohio national guard. I arrested a member of my 
company and tried him by a summary court and he was sentenced to 
ten days in the county jail, and served the time. Now, the sheriff in
forms me that he cannot charge the man's board to the county as he 
does for other prisoners. ·what I desire is your opinion as to Who has to 
pay that board bill. Can the sheriff charge it to the county as he 
does for other prisoners? The man was arrested and tried for violation 
of the 33d article of war." 

Section 5251, General Code, formerly section 3067, Revised Statutes, pro
vides as follows: 

"The commanding officer of a regiment, battalion, company, troop 
or battery, may arrest any member of his command for the violation 
of an order, regulation or law for the government of the national 
guard, and may authorize, in writing, any constable or police officer of 
the city, village or township where 'Such violation occurs, to so arrest 
such delinquent member. Such commanding officer may turn over, to 
any constable or police officer, a member of his command so arrested 
by him. Such constable or police officer shall hold such man, so ar
rested, in the custody, not exceeding five daY'S, until he has been tried 
by the proper court-marshal, or has been discharged by proper author
ity." 

It will be observed that the foregoing only authorizes a commanding offi
cer of a regiment to arreBt any member of his command for the violation of 
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an order, regulation or law for the government of the national guard, and may 
authorize certain officers, named in the statute, to detain such member, not 
exceeding five days, until he has been tried by court-martial or discharged by 
the proper authority. The thirty-third article of war is one of the regulations 
for the government of the Ohio national guard, and a violation thereof comes 
within the provisions of section 5251, General Code. This section, however, 
is not broad enough to provide a place of detention afte:r; conviction, and I have 
not found any other statute of this state which authorizes the commitment of 
a prisoner, found guilty of violating military law, to a county jail. 

Our supreme court, however, in the case of McGorray vs. Murphy, 80 0. S., 
413, upheld the commitment to the county jail of a man found guilty of violat
ing a provision of such law. The court, in rendering the opinion, on page 
416, uses the following significant language: 

"Nor can it avail anything to the defendant in error that a sheriff 
is a civil officer and ordinarily acts in that capacity, and that when re
ceiving prisoners sentenced by civil courts his authority ordinarily is 
evidenced by a formal commitment, because in this instance he was 
acting as the instrument of a military court and in such case a com
mitment is not necessary. In field service the offender is taken to the 
guardhouse without ceremony or preliminaries. In the absence of a 
military prison he is delivered to a sheriff or jailer upon arrangement 
with the latter." 

The court intimated, but did not expressly decide, that a prisoner violat
ing military law may not be committed to the jail of a county except upon 
arrangement between the officer committing him and the sheriff of the county. 

Section 2850, General Code, authorizes the county commissioners to pay to 
the sheriff not less than forty-five, nor more than seventy-five cents, per day, 
for keeping and feeding prisoners. Other statutes provide in express terms the 
classes of prisoners who may be committed to the county jail. 

It is my opinion that the board of only such prisoners as are committed 
to jail pursuant to some statute of this state can be charged to the county. 
The commitment of a military prisoner to a county jail, not being expressly 
authorized by statute, can only be done when arrangements are made between 
the officer committing him and the sheriff. Such arrangements should be made 
on the authority of your department, so as to include a provision as to the 
payment of a board for such prisoner. 

I· am of the opinion that you should make arrangements for the payment 
of the board of this particular prisoner, during the time that he was confined 
in the county jail; and if there is not already a regulation on this subject, I 
would suggest that you adopt one for future guidance. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 



A.."'\'"NGAL REPORT OF THE ATTORNEY GENERAL. 493 

71. 

MILITIA-OFFICERS OF OHIO NATIONAL GUARD :MAY NOT BE REIM
BURSED FOR TIPS WHEN TRAVELING. 

Under sections 5292, 5293 and 5296, General Code, officers of the Ohio na
tional guard, when engaged upon inspection or other duties, on order of the 
commander-in-chief, are entitled to the same pay as is allowed commissioned 
officers of like grade in the army of the United States, together with the neces
sary transportation. Their allou:ance tor necessary transportation, must be gov
erned by the rule as it exists with reference to the allowance for such trans
portation to public officers in Ohio, and as it is well established in this state, 
that tips may not be made a public expense, no1· porters' fees, when they are in 
fact donated as a gratuity, officers of the national guard may not be reimbursed 
from the public treasury for either of these expenses. 

CoLu:~mus, OHIO, January 28, 1913. 

Hox. GEORGE WooD, Adjutant General, Columbus, Ohio. 

DEAR Sm:-Under date of January 23d, you request my opinion as follows: 

"Kindly let us have an opinion as to whether or not tips and porter 
fees by officers of the Ohio national guard are permissible. This de
partment holds that they are, and cites authority section 5296 of the 
Code, which provides that pay of officers of the organized militia shall 
be the same as of like grade in the army. Paragraph 346, pay manual 
of the U. S. army, provides for certain expenditures to officers of the 
army." 

Section 5296, General Code, provides as follows: 

"For service and attendance upon general courts-martial, courts 
of inquiry, and boards appointed by the commander-in-chief, as mem
ber, judge, advocate, recorder or witness, or upon inspection or other 
duty when ordered by the commander-in-chief, officers shall receive as 
pay the amount allowed by law for duty at annual encampments, to
gether with transportation in kind and actual necessary expenses tor 
each day's service and the time actually employed in going to and re
turning from such duty, courts or boards." 

Under this section, officers shall receive as pay the amount allowed by law 
for duty at annual encampments, together with transportation in kind and 
actual necessary expenses. 

The section providing for pay at annual encampments is 5293, General Code, 
which provides: 

"Officer~ and enlisted men shall receive pay for each day actually 
spent by them on duty at annual encampments, ordered by the com
mander-in-chief, at the following rate, together with all necessary 
transportation, quartermaster stores and medical supplies. Each com
missioned officer shall receive pay as provided in the next preceding 
section. For each day's service performed, each enlisted man shall re
(!eive one dollar and rations at a rate not to exceed forty cents a day." 
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Under this section, each commissioned officer receives pay as provided by 
section 5292, General Code, which follows: 

"Officers and enlisted men of the national guard shall receive pay 
for their services at the following rates: When in actual service, in 
case of riot or insurrection, or when callea upon in aia ot the civil 
authorities, each commissioned officer shall receive such sum per day 
for each day's service performed as is allowed commissioned officers 
of like grade in the army of the United States, together with the nec
essary transportat·ion, and each enlisted man shall receive two dollars 
for each day's service performed, together with the necessary trans
portation, commissary and quartermaster stores, and medical supplies. 
For all horses of enlisted men there shall be paid two dollars per day 
for each horse necessarily used by them for each day's service per
formed." 

The statute which governs, therefore, is the latter statute and this statute 
provides that each commissioned officer shall receive such sum per day for each 
clay's service as is allowed commissioned officers of like grade in the army of 
the United States, together with the necessary transportation. 

It is clear that the effect of this statute is to provide that the pay of the 
officers in the Ohio militia shall be the same as that allowed officers of like grade 
in the army of the United States. As to expenses, however, special provision is 
made, and it is provided that actual necessary expenses shall be allowed in each 
case. There is nothing in this statute to justify the conclusion that the ex
penses allowed officers in the Ohio militia shall be the same as that allowed 
officers in the army of the United States. It is, therefore, unnecessary to deter
mine what the manner of paying such expenses is in the regulations pertaining 
to United States army officers. W·hatever the rule may be as to the allowance 
of tips and porters' fees to officers in the United States army, the rule followed 
with reference to the Ohio militia under these statutes, must be that which 
governs in Ohio. 

Under date of March 22, 1912, I rendered an opinion to the Honorable E. 
M. Fullington, auditor of state, in which I said: 

" * * • that a 'tip' is defined as a gift or gratuity, and the Cen
tury Dictionary defines it as a donation to one for some service or pre
tended service while in the employ of another and for which the em
ployer makes payment. In any light it is a gratuity or donation to one 
who is ready and willing to receive but who confessedly has no right 
to demand, and therefore cannot be considered as an expense charge
able to the state as other expenses may be. 

"Money paid to a porter may or may not be legal expense, depend
ing upon the character of service rendered and whether the doing of 
that for which the money was given was, or was not, a part of his duties 
under hls employment." 

I regret to be obliged to differ with the opinion of your department, but in 
consistency with the rule as I saw it in the former opinion, and which I have 
no reason to overrule, I am compelled to conclude that tips may· not be allowed 
as actual necessary expenses and porters' fees may not be allowed under this 
head, when they are rendered, in fact, as a gratuity, and not as a payment for 
some particular service, to which the officer is entitled without payment. 

Very truly yours, 
Tili!OTllY s. HOGAN, 

Attorney General. 
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163. 

ENGINEER'S NEGLIGENCE-E:\IPLOYER NOT LIABLE FOR INJURY TO 
EMPLOYE NOT OCCURRING WITHIN SCOPE OF E:\IPLOYMENT. 

An employer cannot be held liable tor an injury resulting to an emplo1fe. 
whilst said employe was not acting within the scope of his employment. 

CoLu::-.mcs, Orno, April 9, 1913. 

GEx. GEORGE H. Woon, Adjutant General, Columbus, Ohio. 

DEAR Sm:-Your letter in regard to suit of Nicl{els, Admr., vs. Murray, 
for damages on account of the death of Nickels, caused by a premature ex
plosion of a blast on May 26, 1912, together with statement of facts and testi
mony is at hand. 

Murray's liability rests upon the question whether the decedent Nickels 
was in Murray's employment at the time of his death, and if he was, whether 
the death of Nickels was occasioned by a preventable accident or is to bs 
charged to any wrong, default or neglect of Murray. 

While one of the circuit courts of the state has undertaken to construe the 
act of April 30, 1910, and has held that an employer is liable, not under the 
old rule of negligence of the employer, which was the proximate cause of the 
accident, but for any wrong, neglect or default, which caused the accident, 
yet I feel that said construction will be much more difficult of application 
than the definition I would prefer-which is that an employer is liable for 
"preventable accidents." 

I will therefore consider the question of liability under both constructions. 
At all events the person injured must be an employe, and must when injured 
be engaged in the line of his duty under his contract of employment. 

That Nickels was in the employ of Murray will have to be considered; 
that he was engaged in labor of like character with that for which he was 
hired will not be questioned. But Murray was not employed to make demon
stration of explosives (see Murray's statement); nor was Nickels employed 
to do this demonstrating (Ibid). 

Murray says: "I accordingly stated the situation to one of our workmen, 
Anthony Nickels, and asked him if he would volunteer to take my place on 
Sunday for a couple of hours and show the men from company D how to 
blast. He readily agreed," etc. 

Accepting this as a correct statement of the facts, Nickels was not en
gaged in the line of his duty when injured. 

Section 6242, General Code, as amended April 30, 1910, defines employers' 
liabilities and enlarges the definition of superior servants as follows: 

"Section 6242. That in all actions brought to recover from an 
employer for personal injuries suffered by his employe or for death 
resulting to such employe from such personal injuries, while in the 
employ of such employer, arising from the negligence of such em
ployer or any of such employer's officers, agents, or employes, it shall 
be held in addition to the liability now existing by law that any person 
in the employ of such employer, in any way having power or authority 
in directing or controlling any other employe of such employer, is not 
the fellow servant, but superior to such other employe; any person in 
the employ of such employer in any way having charge or control of 
employes in any separate branch or department, shall be held to be 
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the superior and not fellow servant of all employes in any other branch 
or department in which they are employed; any person in the em
ploy of such employer whose duty it is to repair or inspect the ways, 
works, boats, wharves, plant, machinery, appliances or tools, in any 
way connected with or in any way used in the business of the em
ployer or to receive, give or transmit any signal, instruction, or warn
ing to or for such employes shall be held to be the superior and not 
fellow servant to such other employes of such employer." 

Section 6243, General Code, was amended at the same time and now 
reads: 

"That if the employe of any such employer shall receive any per
sonal injury by reason of any defect or unsafe condition in any ways, 
works, boats, wharves, plant, machinery, appliances or tools, except 
simple tools, in any way connected with or in any way used in the 
business of the employer, such employer shall be deemed to have had 
knowledge of such defect, before and at the time such injury was so 
sustained, and when the fact of such defect shall be made to appear 
upon trial of an action brought by such employe or his personal or 
legal representatives, against any such employer for damages, on ac
count of such injuries so received, the same shall be prima facie evi
dence of neglect on the part .:>f such employer; but the employer may 
show by way of defense such defect was not discoverable in the exer
cise of ordinary care." 

Section 6244, General Code, eliminates the defense of "fellow servant." 
Section 6245, General Code, eliminates assumption of risk. 

It will be observed that section 6242 is intended to add to the rights of 
recovery by an employe; that section 6243 provides for recovery where the 
injury was by reason of any defect or unsafe condition in any way, works, 
boats, appliances or tools except simple tools, in any way connected with or 
used in the business of the employer, but nowhere in this act can be found 
any expression tending to change the rule that the injured employe, to re
cover, must have been, when injured, engaged in the business of the employer, 
and in the line of his duty, as marked out or measured by the terms of his 
employment. 

A careful reading of the exhibits attached to your letter fails to disclose 
the fact that Nickels was either engaged in the line of his duty or in the 
businEss of his employer, whether we hold that to be Mr. Murray, the Murray 
Stone Company or anyone else. 

I feel that this case is clearly distinguishable from the line of cases where 
it is held that liability attaches in favor of one who joins with an employe 
in the work of the master, at the solicitation of an employe who had no right 
to hire, and "that in no event can liability be found to attach against Murray, 
the company for which he was superintend~nt and on whose grounds the demon
stration was made, or to the national guard at whose request, and for the 
benefit of which the same was made. 

Very truly yours, 
TDWTHY S. HOGA;>;, 

Attorney General. 
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274. 

APPROPRIATIONS-POWERS AND DUTIES OF ADJUTANT GENERAL WITH 
REFERENCE TO EXPENDITURE OF $13,000. APPROPRIATION FOR 
REMODELING AND REFURINISHING OFFICES OF BOARD OF PARDONS, 
GOVERNOR, ADJUTANT G&~ERAL, AUDITOR OF STATE AND THE 
DAIRY AND FOOD CG:\DIISSIONER. 

The work of moving, renwdeling and refurl!ishing offices in the state house 
does not come within the ter;,ts of section 2314, General Code, requiring contracts 
for erection, alteration or improvement of state institutions or buildings, to be 
contracted, tor only after plans, specifications and estimates are prepared, when 
the amount of each contract let tor work does not exceed $3,000. The remodel
ing of such office when the contract exceeds $3,000 would. come within said 
statute. 

Since the legislature has appropriated the lump sum of $13,000 tor this work, 
it is discretionary with the aajutant general whether he will make separate con
tracts tor the work or enter into one contract for all work. 

It would. also be legal for the separate departments, each to make its own 
contract tor remodeling and. refurnishing in the manner provided by law. 

COLUMBUS, OHIO, May 20, 1913. 

GEXERAL GEORGE H. WooD, Adjutant General of Ohio, Columbus, Ohio. 

DEAR SIR:-I am in receipt of your letter of May 20, 1913, in which you 
make the following request for my opinion: 

"In the appropriation bill passed by the recent legislature, there 
is an item of $13,000 for remodeling and refurnishing the offices of the 
board of pardons, governor of Ohio, the adjutant general, auditor of state 
and dairy and food commissioner. As these various offices will have to . 
be improved separately, I write to ask you whether this appropriation 
can be treated in independent amounts for the improvement of the 
various departments and handled in this way, each one of the items 
running under $3.000." 

House bill No. 674 entitled "An act to make sundry appropriations, and to 
amend house bill No. 381, passed February 27, 1913, entitled an act 'To make 
partial appropriations for the last three-quarters of the fiscal year ending Novem
ber 15, 1913, and the first quarter of the fiscal year ending February 15, 1914,' 
and to· amend house bill No. 500, passed April 14, 1913, entitled an act 'To make 
general appropriations,' " passed April 28, 1913, carried among others, the fol
lowing appropriation: 

"STATE HOUSE AND GROUNDS. 

"Roof repairs and replacement of skylights of capitol building .. $2,000.00 
"Remodeling press room and rebuilding stairway, including 

material and labor required............................. 1,500.00 
":\loving, remodeling and refurnishing offices of the governor, 

adjutant g:.:neral, auditor of state and dairy and food com-
missioner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13,000.00 

"Repairs and improvement of wash room and toilets of the 
senate and house of representatives...................... 1,500.00" 
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By the provisions of section 146 et seq., of the General Code, you are made 
the superintendent of the state house and grounds, and given supervision of 
all work or material required in or about the state house and grounds and the 
power to make contracts for such work and material. The sections bearing upon 
this are as follows: 

"Sec. 146. By virtue of his office, the adjutant general shall be 
superintendent of the state house. He shall have supervision and con
trol of the state house and heating plant therein, materials and persons 
employed in and about the state house, the grounds and appurtenances 
thereof and all work or materials required in or about them. 

"Sec. 147. Each contract for such work and materials shall be in 
writing, signed by the superintendent on behalf of the state. A copy 
thereof shall be deposited in the office of the secretary of state within 
ten days after the contract is executed. No contract shall exceed the 
amount appropriated by law applicable to such purpose. 

"Sec. 149. The superintendent shall keep a record of all contracts 
made by him, and of all accounts for labor and material, and certify 
such accounts to the auditor of state, as payments thereon shall be
come due." 

The contracts for the erection, alteration or improvements qf state insti
tutions or buildings, or additions thereto, excepting the penitentiary, the ag
gregate cost of which exceeds $3,000 are regulated by sections 2314 to 2332 in
clusive of the General Code, and it has been suggested that possibly sections 
2314 and 2323 of said building code would apply to the contracts to be entered 
into in pursuance of the appropriation to which you refer, and as the aggre
gate of the appropriation is $13,000, and all of the work to be done is confined 
to the state house proper, it would be necessary for you to advertise for these 
separate contracts as is provided by said sections as to contracts for the erec
tion, alteration or improvement of a state institution, or building or addition 
thereto. Said sections are as follows: 

"Sec. 2314. Before entering into contracts for the erection, altera
tion or improvement of a state institution or building or addition 
thereto, excepting the penitentiary, or for the supply of materials there
for, the aggregate cost of which exceeds three thousand dollars, each 
officer, board, or other authority by law charged with the supervision 
thereof, shall make or cause to be made the following: full and accurate 
plans, showing all necessary details of the work, with working plans 
suitable for the use of mechanics and other builders in such construc
tion, so drawn and represented as to be plain and easily understood; 
accurate bills showing the exact amount of different kinds of material 
necessary to the construction to accompany such plans; full and com
plete specifications of the work to be performed, showing the manner 
and style required ·with such directions as will enable a competent 
mechanic or other builder to carry them out, and afford bidders all 
needful information; a full and accurate estimate of each item of ex
pense and of the aggregate cost thereof. 

"Sec. 2323. No contract shall be made for labor or materials at a 
price in excess of the entire estimate thereof. The entire contract or 
contracts, including estimates of expenses for architects and otherwise, 
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shall not exceed in the aggregate the amount authorized by law for 
such institution, building or improvement, addition thereto or altera
tion thereof." 

499 

While it is not stated in your letter, I am advised that separate and dis
tinct estimates were made for moving, remodeling and refurnishing, first, the 
office of the governor; second, the adjutant general; third, the auditor of 
state, and fourth, the dairy and food commissioner; that these separate estimates 
were filed with the finance committee of the legislature, and that the finance 
committee instead of making a separate appropriation for each department 
simply made one lump appropriation to cover the entire matter. This ap
propriation, of course, being the total of the separate estimates. 

It is further to be borne in mind that while these different offices are each 
and all situated in the state hous3 proper, yet they are separate and distinct 
departments, and the repairs or alterations made in one department do not 
necessarily have any connection whatever with any other department or with 
the state house as a whole. The items given in the appropriation, "moving and 
refurnishing," do not come under the building code at all, and the item of 
"remodeling" is the only one to which the building regulations could apply 
in any respect. By section 2314, above quoted, these provisions essentially 
apply to contracts for the erection, alteration or improvement of.a state insti
tution or building or addition thereto, and it is necessary to consider re· 
modeling as an improvement in order to come under the regulations at all. 

Now in the matter of making contracts for the remodeling feature of this 
work, it seems to me that the matter is disposed of by the language of the 
section itself. If you deem it best, and it is feasible and practicable to enter 
into one contract for remodeling all of the four separate offices, then such con
tract if it exceed in amount three thousand dollars would have to be let as 
provided by section 2314 et seq., but bearing in mind the manner in which 
this appropriation was made, that is, that separate estimates were furnished 
the legislature by the separate departments, and also the fact that this re
modeling is a series of internal improvements which, except for the fact that 
the different offices were to be remodeled at practically the same time, have 
no connection whatever with each other, it seems to me that the practical 
and common sense method in which to transact the matter is to treat the con
tract for each department as a separate contract; if this is done, so long as 
each separate contract does not exceed three thousand dollars, then the same 
can be let by you as provided in section 146 et seq. In addition to the above 
it does not seem to me that the fact that this appropriation comes under the 
head of "state house and grounds" gives you exclusive control over these 
alterations and repairs. I think that if the separate departments each made 
its contract for remodeling in the manner provided by law, the contracts would 
be valid and the contract price could be paid out of this appropriation, pro
vided, of course, the aggregate of all such contracts did not exceed the amount 
of the appropriation. 

Yours very truly, 
TiliiOTHY s. HOGAN, 

Attorney General. 
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425. 

PROPERTY OF STATE NOT SUBJECT TO ASSESSMENT-ASSESSMENT 
AGAINST STATE MAY BE PAID BY APPROPRIATION OF THE LEG· 
ISLATURE. 

The property of the state is not subject to assessmenb for local improve
ment, and there is no pl"Ovision tor the payment of assessments against the 
state. These assessments would have to be met by an appropriation of the legis
lature. 

Where the mty at Columbus has a bill against the state tor cluster lights 
around the state house, the city should, through its proper officers, bring the 
matter to the attention of the general assernbly, to obtain an appropriation to 
cover bhe cost of plamng these lights. 

CoLul\inus, Onro, July 17, 1913, 

Hox. GEORGE H. WooD, Adjutant General of Ohio, Columbus, Ohio. 

DEAR Sm:-Under date of July 16th you enclose two assessment notices 
for construction of central district cluster lights which were placed upon streets 
surrounding the state house, and you inquire whether the state is liable for 
the bill, and if so, from what fund the same should be paid. 

The lands of the state of Ohio are exempt from taxation under section 
5351, General Code. 

An exemption from taxation is· not an exemption from assessment for local 
improvement. 

Sec. 42 0. S. 128. 

An examination, however, of such assessment statutes disclose that there 
is no provision in such statutes for the making of collection of assessments 
on property belonging to the state, and it is decided by the various authori
ties that unless the state provides for assessments to be made against it, espe
cially property belonging to it, no assessment can be made against the state 
for the improvement of such property, and furthermore, there has been no 
provision made for the collection of any such assessment. I do not believe, 
therefore, that the property ·Of the state is subject to assessment for local im
provements, but even if it were so subject there is no provision made for the 
payment of such assessment, and therefore, the collection thereof since there 
is no provision of law that the state may be sued, would have to be made by 
appropriation by the general assembly. 

The general assembly has not made any appropriation for the payment of 
such assessments nor are there any funds in your hands available for such 
purpose. I am, therefore, of the opinion that the state of Ohio is not liable 
for the payment of the assessment charged against it for the construction of 
the central district cluster lights, and even if liable there would be no fund 
from which the same could be paid, nor do I feel that it is your duty to call 
the attention of the general assembly to the matter. If the city of Columbus 
is desir-ous of obtaining from the legislature a sum sufficient to cover what 
has been estimated to be the state's share of the cost of such improvement, 
said city should through its proper officers, bring the matter to the attention 
of the general assembly. 

Very truly yours, 
Tili10THY S. HOGAN, 

Attorney General. 
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MONEY APPROPRIATED BY LEGISLATURE FOR FURNISHING STATE 
OFFICES IN COLIDIBUS :\lAY NOT BE USED TO FURNISH STATE 
OFFICES OUTSIDE OF COLU~1BUS. 

When an. appropriation is made for furniture and carpets necessary tor 
the departments of government located in the city of Columbus, this money may 
not be used to pay for office furniture in a state office outside of the city of 
Columbus. 

CoLu::~mcs, OHIO, August 14, 1913. 

Ho;s-. GEORGE H. Woon, Adjutant General of Ohio, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge the receipt of your letter .of August 7th,. 
enclosing a bill rendered by the Ohio state reformatory to the bureau of labor 
statistics, which shows on its face that certain furniture was furnished, pre
sumably at the request of the bureau of labor statistics, for use in the Dayton 
office, or rather, branch office of the bureau, and you call my attention to the 
appropriations made by the last general assembly for the use of your depart
ment, and request my opinion as to whether or not you may lawfully pay the 
bill in question which has been presented to you from this appropriation. 

The general appropriation bill for the year 1913, 102 0. L. 611, contains 
the following item: 

"ADJUTANT GENERAL'S DEPARTMENT . 

• • • • * • • • * 
"For furniture and carpets necessary for use in the depart

ment(s) of government located in the city of Colttmbus, 

• • 

Ohio ........... > ...................................... $5,000.00" 

In passing I may remark that the bureau of labor statistics received no 
appropriation for furniture and carpets, and that section 3 of the appropria
tion bill expressly prohibits the payment of bills for furniture and carpets out 
of appropriations for contingent expenses, so that if the bill attached to your 
letter cannot be paid out of the appropriations above quoted it cannot be paid 
at all. 

In my opinion the bill cannot be so paid. Wbatever may have been in 
the mind of the legislature in using the language which I have quoted, it is 
impossible to avoid the conclusion that the appropriation is not available to 
pay for furniture and carpets to be used elsewhere than in offices located at 
Columbus. 

Of course, the bureau of labor statistics is a "department of government 
located in the city of Columbus" in the sense that its principal office is there 
located. If the appropriation be given an excessively liberal interpretation, 
then the furniture and .carpets for its use, whether in the city of Columbus or 
elsewhere, should be payable therefrom. Such a liberal interpretation, how
ever, would, in my opinion, defeat the purpose of the limitation in the appro· 
priation. Obviously this limitation is inserted because it was conceived that 
the adjutant general, being the custodian of the state house, was in a position 
to better supply the needs of the offices located in Columbus than the several 
heads of the departments themselves. This consideration, however, would not 
apply to the offices of state departments located in other cities, about the 
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needs of which the adjutant general would not be in a position to be advised. 
It appears that the general assembly has, doubtless by inference, failed to 

provide for furniture and carpets for offices located elsewhere than in the city 
of Columbus. Such an oversight, however, can be remedied only by the legis
lature itself. 

I, therefore, advise you to refuse payment of the bill tendered, and I en
close the same herewith. 

549. 

Yours very truly, 
Tili!OTHY S. HOGAN, 

Attorney General. 

CONVICT LABOR MAY BE EMPLOYED TO CONSTRUCT AN ADDITION TO 
THE STATE ARSENAL. 

Where $3,000.00 has been appropriated for the constnwtion ot an addition 
to the state arsenal the work may be done by convict labor. '['he convict labor 
so required may be secured by the state armory board on the requisition and 
authority ot the board of administration. 

CoLUMBUS, OIIIO, October 10, 1913. 

HoN. GEORGE H. Wooo, Adjutant General, Columbus, Ohio. 

DEAn Sm:-I am in receipt of your communicaUon of October 8, 1913, in 
which you ask opinion of me as follows: 

"At the last session of the legislature an appropriation was made 
for building an addition to the state arsenal. This is on property 
owned by the state and the building to be the property· of the state. 

"It would be a matter of economy to the state of Ohio if convict 
labor could be secured in doing this work. Application has been made 
to Dr. Shepherd, state board of administration, and he has stated that 
if the opinion of the attorney general is that this can be done, he will 
furnish the labor." 

Section 5278 General Code provides as follows: 

"The adjutant general shall have general direction over the state 
arsenal, state camp grounds and other military property of the state. 
He shall employ such labor thereat, as the governor deems the necessi
ties and best interests of the state require." 

The appropriation referred to is one made to the adjutant general's de
partment by the legislature (103 0. L. 611) and reads as follows: 

"Magazine and ambulance sheds state arsenal. ............. $3,000.00" 

I assume that it is not questioned but the state arsenal is a state institu
tion or building, as much so as any other institution or building owned and 
controlled by the state. 

The amount of the appropriation indicates that the addition or improve
ment in question does not come within the provisions of section 2314 and succeed
ing sections of the General Code which provide that the construction, alteration 
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or improvement of a state institution or building, other than the penitentiary, 
the aggregate cost of which exceeds three thousand dollars shall be on con
tract let on competitive bids as therein provided, and it only remains to as
certain whether the statutes permit the employment of convict labor on the 
work in question. 

Sections 2228, 2229 and 2230, General Code, provide as follows: 

"Sec. 2228. The board of managers of the Ohio penitentiary, the 
board of managers of the Ohio state reformatory, or other authority, 
shall make no contract by which the labor or time of a prisoner in 
the penitentiary or reformatory, or the product or profit of his work, 
shall be let, farmed out, given or sold to any person, firm, association 
or corporation. Convicts in such institution may work for, and the 
products of their labor may be disposed of, to the state or a political 
division thereof, or for or to a public institution owned or managed 
and under the control of the state or a political division thereof, for 
the purposes and according to the provisions of this chapter. 

"Sec. 2229. The board of managers of the penitentiary and the 
board of managers of the reformatory, so far as practicable, shall cause 
all prisoners serving sentences in such institutions, physically capable, 
to be employed at hard labor for not to exceed nine hours of each day 
other than Sundays and public holidays. 

"Sec. 2230. Such labor shall be for the purpose of the manufac
ture and production of supplies for such institutions, the state or 
political divisions thereof; for a public institution owned, managed and 
controlled by the state or a political division thereof; for the prepara
tion and manufacture of building material -for the construction or 
repair of a state institution, or in the work of such construction or 
repair; for the purpose of industrial training and instruction, or 
partly for one and partly for the other of such purposes; in the 
manufacture and production of crushed stone, brick, tile and culvert 
pipe, suitable for draining wagon roads of the state, or in the prepara
tion of road building and ballasting material." 

These sections are part of an act passed March 29, 1906 (98 0. L. 177), 
the primary purpose of which was to withdraw convict labor from competition 
with free labor in the manufacture of trade commodities, and to confine the 
labor of such convicts to work for the state and other public agencies or in
stitutions, or in the production of commodities to be used by such public agen
cies or institutions. 

As I see it the only question presente_d on a construction of the sections 
of the General Code above set out is whether it is the intent of their provisions 
to confine the work and labor of convicts therein authorized to such as can 
be done and performed at the institution wherein they are confined. Aside 
from a consideration of the manifest purpose of the enactment of which the 
sections are a part, the cardinal rules of construction pertinent to a considera
tion of the provisions of these statutes with respect to the question suggested 
are, first, that the intent of the legislature is to be sought first of all in the 
language employed; and second, the statutory provisions are to be so construed 
as to give meaning and effect to every part and word (66 0. S. 621; 73 0. S. 
159). 

I am of the opinion that the words "in the penitentiary or reformatory" 
in section 2228 limit the word "prisoner" rather than the words "labor or 
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time," and that it is the intent of the statute to prohibit the work or labor of . 
convicts on private contracts either in or out of the penal institutions therein 
mentioned. As pertinent to the question at hand I am of the opinion by 
reason of the provisions of sections 2228 and 2230 that convicts in the peni
tentiary or the state reformatory may work for the state or a public institu
tion owned and managed by it, and the products of their labor may be dis
posed of to the state or to such public institution; and further, that their labor 
may: be for the preparation and manufacture of building material for the con
struction or repair of a state institution or such labor may be in the work of 
the construction or repair of such state institution. 

Convict labor may therefore be used in the construction of the addition 
to the state arsenal contemplated by the appropriation, and such labor may 
be employed either in the preparation and manufacture of the building ma
terial necessary to the construction of said addition, or, such labor may be 
employed at the building in the construction and erection of the same. 

Section 2206, General C?de, provides as follows: 

"Work, labor or service shall not be performed by a convict 
within the penitentiary unless it be expressly authorized by the board 
of managers." 

By section 1839, General Code, the Ohio board of administration has suc
ceeded to all the rights of the boards of managers of the penitentiary and the 
state reformatory, and the convict labor you may desire in the constr.uction 
of the improvement in question can be furnished only ·on the requisition and 
authority of said board of administration. 

598. 

Very truly yours, 
TiliWTHY s. HoGAN, 

Attorney General. 

THE ORGANIZATION A!ND SERVICE OF THE MEDICAL DEPARTMENT 
OF THE OHIO NATIONAL GUARD SHOULD BE FASHIONED AFTER 
THAT AS PRESCRIBED FOR THE MEDICAL DEPARTMENT IN THE 
REGULAR SERVICE. 

The designation ot officers of the medical corps as staff officers would, at
tempt an arrangement contrary to the intention of section 5190, General Ooae, 
requiring the national guard to be organized, in a like manner as prescribed 
tor the regular and volunteer arm{es ot the United- States. 

CoLUlliBUS, Oruo, November 6, 1913. 

HoNORABLE GEORGE H. Woon, Adjtttant General of Ohio, Columbus, Ohio. 

DEAR Sm:-Under favor of October 28th you request my opinion as to 
whether the officers of the medical department are staff officers under the 
purview of section 5192, General Code, which provides that: 

"permanent commanders of divisions, brigades, regiments and separate 
battalions shall nominate the staff officers therefvr for appointment by 
the governor." 
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Section 3, article IX of the constitution of Ohio, is as follows: 

"the governor shall appoint the adjutant general, quartermaster gen
eral and such other staff officers as may be provided for by law. 
Majors general, brigadiers general, colonels or commandants of regi
ments, battalions or squadrons, shall severally appoint their staff and 
captains shall appoint their non-commissioned officers and musicians." 

Section 5190, General Code, provides: 

"* "' "' the nationai guard shall be organized in a like manner as 
prescribed for the regular and volunteer armies of the United States." 

Section 5189 of the Ohio Code provides as follows: 

"the Ohio national guard shall consist of not more than one hundred 
companies of infantry; four batteries of artillery; four troops of 
cavalry; one band for each organized regiment and separate battalion; 
a medical corps; a signal corps; a corps of engineers; the governor's 
staff and staff officers and non-commissioned staff officers provided in 
section 5991." 
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In the regular service, the medical department is a separate department 
and served by proper assignment with the various organizations in the service. 

Act April 23, 1908, c. 150. 
Sections 7 and 8. 

35 Stat. 68. 

United States Compiled Statutes 1901. 
Supplement 1911. 

Pages 299 to 305 inclusive. 

Nowhere can I find any provisions designating officers of the medical 
corps as such staff officers of the commanders of divisions, brigades, regiments 
and separate battalions, as is comprehended by section 5192 of the General 
Code. I am of opinion that such a designation would attempt an arrangement 
contrary to the intention of section 5190, General Code, requiring the national 
guard to be organized in a like manner, as prescribed for the regular and 
volunteer armies of the United States. 

I am, therefore, of the opinion that the organization and service of the 
medical department should be fashioned after that as prescribed for the medical 
department in the regular service, as prescribed by the United States statutes 
above cited. 

Very truly yours, 
TDIOTHY S. HOGA~, 

Attorney GeneraZ: 
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(To the Ohio State Armory Board) 
75. 

ARMORY-STATE ARMORY BOARD MAY NOT ADVERTISE AND ENTER 
INTO CONTRACT FOR BUILDING OF ARMORY UPON PLEDGES OF 
DONATIONS-MUST HAVE MONEY. 

The state armory board is not authorized to enter into a contract until 
funds are available to pay the obligations created thereby. When citizens, 
the1·etore, have pledged $50,000.00, in contribtttions tor the erecUon of an 
armory, the board may not enter into a contract for the same, until the money 
has been received by it. 

COLU11BUS, OHIO, February 11, 1913. 

COLONEL BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

D~;AR Sm:-1 beg to acknowledge receipt of your Jetter of December 30, 
1912, as follows: 

"The armory board met with the Akron chamber of commerce at 
Akron, Ohio, on December 27th. This chamber, acting for the ~ity of 
Akron, proposes to donate a site and fifty thousand dollars towards 
the erection of an Akron armory. The site would be a part of the 
civic center and this donation is conditioned on the state using fifty 
thousand dollars of its money in the armory. In this way the state 
would acquire a valuable tract of ground and an armory costing one 
hundred thousand dollars. 

"The city's contribution of fifty thousand dollars is represented by 
pledges, payable twenty-five thousand dollars about February 1st, and 
twenty-five thousand dollars about July 1st. The armory board in
formed the chamber of commerce that it could not enter into con
tracts for building the armory until all of this fifty thousand dollars 
had been paid to the state's credit. The chamber of commerce wishes 
the building begun prior to July 1st and requested that I write you to 
ascertain if this could be done under the above detailed circumstances." 

Section 5256 of the General Code provides: 

"The board may receive gifts or donations of land, money or other 
property for the purpose of aiding in the purchase, building, furnish
ing or maintaining of an armory building. All lands so acquired shall 
be deeded to the state of Ohio, and all property received under the 
provisions of this section from any source, shall become the property 
of the state." 

Sections 5258 and 5259, General Code, provide the method of advertising 
for bids for the erection of armories, the execution of contracts and bonds for 
the faithful performance thereof. The state armory board is not authorized 
to enter into contracts until the funds are available to pay the obligations 
created thereby. To do so would establish a bad precedent and might result 
in needless delay and confusion and lead to useless litigation. 

I, therefore, advise that no steps be taken toward the erection of an armory 
at Akron until the funds needed therefor are available to your board. 

Yours very truly, 
TUWTHY S. HOGAN, 

Attorney General. 
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96. 

ABSTRACT OF TITLE-LAND IN CITY OF \V ARREN, OHIO-DEFECTS 
AND 01\IISSIONS. 

CoLc~mus, Orr10, February 15, 1913. 

Hox. Bnmx L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DE.u: Sm:-I have your letter of January 29th enclosing abstract of title 
and non-executed deed for the following described premises, which it is pro
posed to donate to the state of Ohio for an armory site, to wit: 

"Situate in the city of Warren, county of Trumbull and state of 
Ohio, and known as being part of lot number fifty-four (54) in the orig
inal town plat of Warren and is bounded and described as follows: 
Beginning at a stake in the south line of High street and in the north 
line of said lot number fifty-four (54) and seven rods east from the 
northeast corner of lot number fifty-three in said town plat, said stake 
being at the northeast corner of lands conveyed by James Scott to 
Isaac Fithian by deed dated October 29, 1827, and recorded in Trumbull 
county Records of Deeds, Book V, page 131; thence south along the 
east line of lands conveyed to Isaac Fithian as aforesaid thirteen 
(13) rods to the south line of lot number fifty-nine (59) in said orig
inal town plat; thence east along the north line of said lot number 
fifty-nine (59) about six and one-half ( 6lh) rods to the southwest cor
ner of lands conveyed by Joel F. Asper to the wardens and vestry of 
Christ's church of Wnrren by deed dated September 9, 1861, and re
corded in Trumbull county Records of Deeds, Book 85, page 18; thence 
north along the west line of said lands conveyed to the wardens and 
vestry of Christ's church as aforesaid thirteen (13) rods to the south 
line of High street; thence west along the south line of said street 
about six and one-half ( G%) rods to the place of beginning, and being 
further known as city lot number seven hundred ninety-two ( 792), ac
cording to the revised map of the city of Warren, as recorded in Trum
bull County Records of Maps, Book 5, pages 27 and 28." 

I have carefully examined said abstract and deed, together with the tran
script of the proceedings of council of the city of Warren in relation to the 
purchase of said land, and I find no defects therein which would prevent the 
state from acquiring a good title. 'I'here are no liens against said real estate 
as disclosed by the abstract, except a mortgage for $2,000.00 given by Olive 1\'1. 
Adams and husbanrl to Mrs. Emeline McKee, and taxes for the last half of 1912 
amounting to $52.59. A certificate of the clerk of the United States district 
court for the southern district of Ohio, eastern division, as to suits, judgments 
and bankruptcy proceedings in said court against the present owner of said 
land should be attached to the abstract. 

Subject to the foregoing, I am of the opinion that upon the execution and 
delivery of a deed the state of Ohio will acquire a good and indefeasible title to 
said premises in fee simple. 

I am herewith returning the abstract, deed, transcript of council proceed
ings and correspondence had between you and the owner of said land. 

Very truly yours, 
TnroTHY S. HOGAX, 

Attorney General. 
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210. 

CONTRACT-DUTY OF ARMORY BOARD TO SUBl\IIT DISPUTED CLAL\1 
'I'O COURT FOR SETTLEMENT WHEN SURETY CO::\lPANY PERFOR:\lS 
ABANDONED CONTRACT. 

When by reason of the death of a contractor, who had entered into the per
torrnance of a contract rnade by the state arrnory board, a sure~y cornpany enters 
into the cornpletion of such contract and numerous conflicting and contused 
clairns are presented, iv is the duty at the board to subrnit the rnatter to the 
court tor settlernent. 

CoLu;~mus, OHIO, April 1, 1913. 

HoN. BYRON L. BARGAR, Secretary Ohio State .Armory Boara, Oolurnbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of January 24th 

enclosing the correspondence carried on between your board and Citizens Trust 
& Guaranty Company, of West Virginia, in reference to the payment of claims 
arising out of the construction of an armory at Batavia, Ohio. The correspond
ence is quite extensive and I will not attempt to quote it here. The facts are 
substantially as follows: 

"The armory board entered into a contract with one J. L. H. Barr 
for the construction of said armory. Said contractor gave a bond for 
the faithful performance of said contract, with Citizens Trust & Guar
anty Company, of West Virginia, as surety, which bond was approved 
by your board. The contractor commenced the work of construction 
and the same was proceeding toward completion until the death of 
the contractor on November 16, 1912. Thereafter it was discovered 
that he owed various persons and firms who had performed labor or 
furnished material for the construction of said armory the sum of 
about $9,400.00. Estimates had been allowed from time to time, aggre
gating $10,228.00 during the progress of the work, and on completion 
the contractor would have been entitled to an additional sum of about 
$7,665.00. Most, if not all of those who had performed labor or fur
nished materials, as stated above, attempted to perfect liens. Under 
date of December 4, 1912, in response to your request of November 24th, 
I advised that no liens could be effective as against the funds remain
ing in your possession after the completion of the Batavia armory, 
and requested you to give immediate notice to the surety on the con
tractor's bond to complete said contract. This notice was duly given 
and the surety company, within a reasonable time, undertook the 
work and completed said armory to the satisfaction of the state armory 
board, and the same was duly accepted by said board on the first day 
of February, 1913. The surety company presented a claim for labor 
and materials alleged to have been furnished by it after assuming the 
completion of this contract, amounting to $1,369.00. In addition to this, 
the surety company claims the sum of $2,390.00 for some features of 
the work which the contractor had order'ed, the payment of which said 
surety company guaranteed, for the purpose, as it claims, of expediting 
the work." 

Under the foregoing facts you desire my advice as to how you should pro
ceed to settle these various claims. 
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On account of the great difficulty of determining to whom the balance in 
the Batavia armory building fund legally belongs, in view of the many con· 
fiicting claims thereto and some dispute as to the validity of certain claims, I 
am of the opinion that it is not within the province of your board to assume 
the responsibility of determining to whom this money legally belongs, as that 
is the functon of a court. 

I, therefore, advise that you deposit said money with the clerk of the court 
of common pleas of Clermont county, Ohio, and file a petition in said court 
making all known claimants to said money, parties, and ask the court to deter
mine to whom said money belongs, and to order the distribution thereof, and 
relieve the state of Ohio from liability on account thereof. 

The correspondence discloses the names of a number of these claimants, 
but as I am not certain that the list is complete, I will await your further ad· 
vice in this respect before proceeding to prepare the petition. 

268. 

Very truly yours, 
TUIOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN VILLAGE OF OTTAWA. 

CoLul\mus, Onw, May 19, 1913. 

The Ohio State Armory Board, Columbus, Ohio. 

GEXTLE::IIEX:-Messrs. Bailey & Leasure, attorneys at law, Ottawa, Ohio, 
have forwarded to this office for examination and approval, an abstract of title 
and deed from the trustees of Ottawa lodge No. 565, Knights of Pythias, for 
the following described real estate, upon which it proposed to erect· an armory, 
to wit: 

"Situated in the village of Ottawa, county of Putnam and state of 
Ohio, and known as inlot number two hundred fifty-seven (257) and 
inlot number two hundred fifty-six (256), except twenty-five feet off 
of the east side of said inlot number two hundred fifty-six (256) ." 

I have carefully examined said abstract and find from such examination 
that there is no break in the chain of title from the United States government 
to the truste£s of Ottawa lodge, number five hundred sixty-five (565), Knights 
of Pythias. 

The will of Henry AyrEs devises all of his property to his wife Sarah A. 
Ayres for life, and at her death provides that the same shall descend to John 
Dean Adams and Emma Harman, in equal shares. An affidavit should be 
attached to the abstract as to whether the wife of said Henry Ayres was dead 
at the time of the execution of the deed from said Adams and wife, to Emma 
Harman, and from the latter to the trustees of Ottawa lodge, number five hun
dred sixty-five (565), Knights of Pythias. 

The abstract discloses the existence of a mortgage on said premises from 
the pnsent owner to Emma Harman, for the sum of thirty-five hundred dol
lars ( $3,500). The last half of the 1912 taxes and some street assessments, 
against said property are unpaid, and the undetermined taxes for the year 
1913 ar2 a lien. No examination of the United States court records appears to 
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have been made. A certificate of the clerk of said court, as to the pendency 
of suits therein, against the present owner of this property, should be attached 
to the abstracts. 

Subject to the foregoing, I am of the opinion that the state of Ohio wiii 
acquire a good and sufficient title to said property, in fee simple. 

319. 

The abstract and deed are herewith enclosed. 
Yours very truly, 

TD10.THY S. HOGAX, 
Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN NAPOLEON, OHIO. 

CoLUli!BUS, OHIO, June 11, 1913. 

The Ohio State Armory Board, Oolumbus, Ohio. 

GENTLE111EN:-I am transmitting to you herewith, abstract of title and 
deed from the village of Napoleon to the state of Ohio, for lot number 100 in 
said village, which is to be donated to the state for the use as an armory 
site. 

I am of the opinion, after careful examination of said abstract and deed, 
that the grantee will acquire thereby a good and marketable title to said prem
ises, in fee simple. 

405. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN CITY OF GALION, 
CRAWFORD COUNTY, OHIO. 

CoLUMBus, OniO, July 30, 1913. 

CoL. BYnox L. BARGAR, Secretary Ohio State Armory Boarcl, Columbus, Ohio. 

DEAR Sm:-Under date of July 16th you submitted to me for examination 
and approval, abstracts of title to the following described real estate for an 
armory site, to wit: 

"Situated in the city of Galion, county of Crawford, and state 
of Ohio, and known as being inlot No. 115 and the north half of inlot 
No. 117 of the new or revised inlots in the city of Galion, Ohio, as 
same are consecutively numbered, excepting a strip 45 feet in width 
off tha east end of each of the aforesaid inlots." 

A careful examination disclosed no defects therein that would prevent the 
state of Ohio from acquiring a fee simple title. There appears to ba several 
uncancelled mortgages on said premises, but as they were executed a great 
many years ago, action upon them has been barred by the statute of limita· 
tions. 

Lot rNo. 117 was formerly owned by the Evangelical Lutheran Peace Con
gregation of Galion, Ohio, but was conveyed by the trustees thereof to John 
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Jacob Schaefer, as shown on page 13 of the abstract. The court proceedings, 
authorizing such sale, should be incorporated in the abstract and also pro
ceedings leading up to the execution of the sheriff's deEd, noted on page 11. 

There are no liens against said real estate except the undetermined taxEs 
for the year 1913. 

The deed from the city of Galion to the state of Ohio is in proper form and 
when the same is Executed, will be sufficient to convey to the state of Ohio a 
good and marketable title in fee simple. 

A resolution authorizing the mayor and director of public service to con
vey said real estate to the state of Ohio was passed by the council of the 
city of Galion on July 8, 1913. The same was approved by the mayor and at
tested by the clerk on the same day. 

The question has been raised as to whether such resolution is subject to 
the provisions of the municipal, initiative and referendum statutes (sections 
4227-1 to 4227-6, General Code, inclusive), as amended lly the last session of 
the general assembly (103 Ohio Laws 211). 

Section 4227-2 pvovides in part: 

"An ordinance, or other measure passed by the council of any 
municipal corporation shall be subject to the referendum except as 
hereinafter provided. No ordinance or other measure shall go into 
effect until thirty days after it shall have been filed with the mayor 
of such municipal corporation, except as hereinafter provided. 

"When a petition signed by ten per cent. of the electors of any 
municipal corporation shall have been filed with the election officer, 
officers or board having control of elections in such municipal corpora
tion, within thirty days after any ordinance, or other measure shall 
have been filed with the mayor, ordering that such ordinance or 
measure, be submitted to the electors of such municipal corporation 
for their approval or rejection, such election officer, officers or board 
shall cause to be submitted to the electors of such municipal corpora
tion for their approval or rejection, such ordinance, or measure at 
the next succeeding regular or general election, in any year, occurring 
subsequent to thirty days after the filing of such petition. * " * 
"No such ordinance or measure shall go into effect until and unless 
approved by the majority of those voting upon the same." 

The other related sections have no bearing upon this question and need 
not be considered. 

I am of the opinion that the provisions of section 4227-2 apply to resolu
tions authorizing the conveyance of real estate owned by a municipal cor
poration to the state for armory purposes. The deed from the city of Galion 
to the state of Ohio should not be executed until the expiration of 30 days 
from the signing of the aforesaid resolution by the mayor, unless a referendum 
petition is filed in the meantime. In that event, the deed should not be exe
cuted until the resolution is duly approved at the mxt succeeding, regular or 
general election, as provided by section 4227-2. The abstracts and deed arc 
herewith enclos::d. 

Yours very truly, 
TDlO'l'liY S. HOGAX, 

Attorney General. 
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420. 

STATE ARMORY BOARD- BILLS CHARGED TO ARMORY COMPANY 
SHOULD NOT BE PAID BY STATE-cONTRACT SHOULD BE ENTERED 
INTO BY STATE ARMORY BOARD. 

Where in the construction of- the armory at Pomeroy, after the statutory 
allowance of $20,000 had been exhausted, extra amounts had been expended 
and charged to the armory company, said amounts may not be legally paid by 
the state armory board. Where bills of this nature are intended to be paid by 
the state, the contract should be duly entered into by the state armory board. 

CoLUliiBUS, OHIO, July 28, 1913. 

HoN. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR:-On July 15th you requested my opinion on the following: 

"I herewith have the honor to enclose a copy of a resolution passed 
July 12th by the armory board together with a copy of the account 
therein referred to. 

"In completing the armory at Pomeroy, several difficulties were 
encountered which increased the estimated cost and the board finished 
its work of original construction when it had exhausted the maximum 
statutory allowance of twenty thousand dollars. But at that time sev
eral items were required in order to maintain the armory and several 
items were furnished by contractor and charged to the local company 
which has not paid same, being probably unable to do so. It seemed 
to the board that it should take care of this account under its statutory 
duty to maintain the armory but the board thought best to obtain your 
advice before doing so." 

Section 5261, General Code, limits the amount that may be expended by 
the state in the building or lease of an armory, and reads as follows: 

"The maximum amount to be expended by the state for the build
ing or purchase of an armory for a company or single organization, 
shall not exceed twEnty thousand dollars, and ten thousand dollars 
additional thereto for each organization or headquarters provided for. 
In no city or village shall more than one building be erected or pur
chased until provisions have b<en made for all organizations therein, 
nor shall a building be leased or rented for the use of a company or 
single organization in excess of six hundred dollars per year for each 
organization provided for." 

The state armory board is required by section 5255 to provide armories 
and maintain the same. That secUon reads: 

"The board shall provide armories for the purpose of drill and 
for the safe keeping of arms, clothing, equipments and other military 
property issued to the several organizations of organized militia, and 
may purchase or build suitable buildings for armory purposes when, 
in its judgment, it is for the best interests of the state so to do. The 
board shall provide for the management, care and maintenance of 
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armories and may adopt and prescribe such rules and regulations for 
the management, government and guidance of the organizations oc
cupying them as may be necessary and desirable." 
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The question for determination is whether the items of said account come 
under the head of new construction or maintenance. 

:\Iaintenance is defined by the Century dictionary as 

"an act of maintaining, keeping up, supporting or upholding; preser
vation; sustentation." 

From this definition it is clear that the word "maintenance" is not broad 
enough to include new construction. 

If the items of said account were necessary in order to complete the 
armory and place it in a condition suitable for occupancy in the first instance, 
the account cannot be allowed under the head of maintenance. 

Without discussing the various items constituting said account, I think 
the fact is apparEnt on the face of the bill rendered, that the account was for 
work done as a part of the original construction of said armory. That such 
was the understanding of the contractor when the work was performed is very 
evident. Although the account purports to be charged to the Ohio state 
armory board, it appEars that it was for "extra work to be charged to 0. N. G., 
Pomeroy, Ohio," and the following notation is found at the bottom of the 
bill: 

"This amount was to have been paid by o: N. G. at Pomeroy, 0." 

If said account were a proper charge for maintenance, it ought not to have 
been rendered, for extras, as was done. 

The duty of maintaining said armories is conferred by law upon the Ohio 
stat:; armory board and not upon local companies of the state militia. Tliere 
is no authority vested by the statutes in the latter to enter into cgntracts, 
either for construction or maintenance of armories so as to be binding upon 
the state. 

If this bill were originally intended to be charged against the state, a 
contract should have been duly entered into by the Ohio state armory board. 
Nowhere does it appear that this has been done; in fact, your letter discloses 
that tlte contrary is true. 

The work seems to have been performed by virtue of an arrangement be
tween the local company and the contractor and he must look to the company 
for payment. 

It is, therefore, my opinion that said account may not legally be paid by 
the Ohio state armory board out of the funds at its disposal for the main
tenance of armories. 

17-A. n. 

Very truly yours, 
TniOTHY S. HOGAN, 

Attorney General. 
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426. 

STATE ARMORY BOARD MAY PAY INCREASED EXPENSE OF MAINTAI~
ING ARMORY CAUSED BY THE RECENT FLOODS. 

Where because of flood damages, the expenses of maintaining an armory 
were greatly increased, the state armory board may pay such increased expense, 
since there is no statute limiting the amoun~ that may be expended by the board 
jor the maintenance of armories. 

COLUMBUS, Oruo, June 26, 1913. 

HoN. BYRON L. BARGAR, secretary Ohio State Armory Boara, Oolumbus, Ohio. 

DEAB Srn:-1 am in receipt of your letter of April 21st, in which you state: 

"In Delaware, Ohio, the state leases an armory from the county 
commission-ers. During recent flood this armory was damaged to some 
extent by the water. 

"Heretofore the expenses of regular maintenance of this armory 
has been just six hundred dollars per year, and the company com
mander now wants the armory board to repair the flood damages and 
cause the state to pay for same. Such payment would be in excess of 
the six hundred dollars for maintenance of this armory for this year. 

"The armory law is silent as to how much the board should pay 
for maintenance; but specifically provides that only six hundred dol
lars may be spent for rentals of each armory. 

"The board therefore requests an opinion as to whether or not 
extraordinary maintenance expense may be paid in cases where rentals 
and regular maintenance of armory cost six hundred dollars per year." 

Under date of May 19th you submitted another communication, enclosing 
certified copy of the account for labor and material, amounting to $132.09, to
gether with affidavit of the company commander that the expenditure of said 
amount was necessary to restore the Delaware armory to a condition suitable 
for occupancy. 

Section 5255, General Code, provides: 

"The board shall provide armories for the purpose of drill and for 
the safe keeping of arms, clothing, equipments, and other military 
property issued to the several organized militia, and may purchase or 
build suitable buildings for armory purposes when, in its judgment, it 
is for the best interests of the state so to do. The board shall provide 
for the management, care and maintenance of armories and may 
adopt and prescribe such rules and regulations for the management, 
government and guidance of the organizations occupying them as may 
be ~ecessary and desirable." 

Section 5261, General Code, provides in part as follows: 

"* "' * nor shall a building be leased or rented for the use of a 
company or single organization in excess of six hundred dollars per 
year for each organization provided for." 
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From these quoted provisions of statute, it is clear that the state armory 
board is charged with the duty of maintaining armories and that, as stated in 
your first communication, the rental of the armory may not exceed six hundred 
dollars per annum. No limit is placed by the statutes upon the amount that 
the armory board may expend for the maintenance of an armory, whether the 
same is leased or owned by the state. 

You have advised me orally, that the armory board allows six hundred 
dollars per annum for the maintenance of each armory in the state, and when 
an armory is leased, said sum of six hundred dollars is required to cover both 
rental and maintenance. The amount that may be paid for rent is limited by 
the statute, but the limitation upon the amount that may be spent for main
tenance.derives its authority from a rule of the armory board and not by virtue 
of any statute. I know of no reason why such rule may not be. so modified as 
to permit the payment of extraordinary maintenance expenses in cases where 
the same is necessary and especially in view of the fact that the statutes do not 
limit the amount that the armory board may expend for maintenance, I am of 
the opinion that said board may legally pay said accounts out of the state 
armory fund. 

460. 

Very truly yours, 
TniOTHY S. HOGAN, 

Attorney General. 

NEW MECHANICS' LIEN LAW DOES NOT AFFECT CONTRACTS ENTERED 
INTO BY THE STATE. 

The new mechanics' lien law, 103 0. L., 369-379, does not affect contracts 
entered into by the state, conseqttently no change is necessary in the printed 
form submitted by the state armory board. 

CoLu::o.mus, OHIO, August 25, 1913. 

Hox. BYRON L. BARGAR, secretary Ohio St<~te Armory Board, Columbus, Ohio. 

DEAR Sm:-Under date of June 23, 1913, you write and ask opinion of me, 
as follows: 

"The state armory board has been using the form of builders' pro
posal hereto attached in securing bids for construction of state 
armories. We are about to have a new lot of forms printed with minor 
changes. 

"Before doing so we have the honor to request that you approve 
the printed form making such changes as you may consider necessary 
under any recent amendment to the mechanic lien law which af
fect a contract made under such proposal." 

Sections 8324 and 8325, General Code, provide as follows: 

"Section 8324. Any Rub-contractor, material man, laborer or me
chanic, who has performed labor or furnished material, fuel, or machin
ery, who is performing labor or furnishing material, fuel or machinery, 
or is about to perform labor or furnish material, fuel or machinery, for 
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the construction, alteration, removal or repair of any property, appurte~ 
nance or structure, described in sections eighty~three hundred and 
eight and eighty-three hundred and sixteen, or for the construction, 
improvement or repair of any turnpike, road improvement, sewer, 
street or other public improvement, or public building provided for in 
a contract between the owner, or the board officer or public authority 
and a principal contractor and under a contract between such sub
contractor, material man, laborer or mechanic, and a principal contrac
tor or sub-contractor, at the time of beginning to perform- such labor or 
the delivery of the fuel or machinery, or at any time, not to exceed 
four months from the performance of the labor or the delivery of the 
machinery, fuel or material, may file with the owner, board or officer, 
or the authorized clerk or agent thereof, a sworn and itemized state
ment of the amount and value of such labor performed, and to be per
formed, material, fuel or machinery furnished, containing a description 
of any promissory note or notes that have been given by the principal 
contractor or sub-contractor on account of the labor, machinery or ma
terial, or any part thereof, with all credits and set-offs thereon, and 
proof that the sworn and itemized statement above provided for was 
mailed by registered letter to the address of the owner, board or officer, 
shall be taken as prima facie evidence of the filing thereof with the 
owner, board or officer, as herein provided. 

"Section 8325. Upon receiving the notice required by the next pre
ceding section, such owner, board or officer or public authority or 
authorized clerk, agent or attorney thereof, shall detain in his hands 
all subseuent payment from the principal or sub-contractor to 
secure such claims and the claims and estimates of other sub-contractors. 
material men, laborers, mechanics or persons furnishing materials to 
or performing labor for any contractor or sub-contractors who inter
vene before the next subsequent payment under the contract, or within 
ten days thereafter." 

These sections were a part of our statutory Jaw long before the recent act 
creating a lien in favor of contractors, sub-contractors, laborers and material 
men ( 103 0. L., 369), and before the adoption of the recent constitutional 
amendment authorizing its enactment. Under these sections above noted it has 
been held that although they were effective, within the limitations of the con~ 
stitution as to public buildings or improvements erected or made by officers or 
boards of political sub-divisions of the state, they had no application to build
ings or improvements erected or made by the state itself. 

"Clark vs. Haggerty, 5 C. C., 235, 238; 
Merrit vs. Morrow, 10 N. P. (N. S.) 279." 

This conclusion of the courts is conformable to the fundamental principle 
obtaining in constructions of statutes that a state is not bound by the terms of 
a general statute, unless it be so expressly indicated, and conform:J.ble also to 
the cardinal principle that a state cannot be sued at the instance of a citizen 
without its consent. 

"Merritt vs. Morrow, supra; 
State ex rei. vs. Board of Public Works, 36 0. S., 409; 
State ex rei. vs. Cappeler, 39 0. S., 207, 213." 
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The purpose and effect of the constitutional amendment as to mechanics' 
liens adopted September 3, l!l12 (Art. II, &c. 33), "l':as to authorize the enact
ment of appropriate la"l';s granting to sub-contractors-using that term in its 
comprehensive sense-a direct lien on buildings or improvements to which they 
may have contributed material or l;:;_l:or and "·hich, by decision of the supreme 
court, was denied them unue1· the constitution as it stood before the amend
ment. And the legiRlation ena<:ted in pursuance to his constitutional amend
ment (103 0. L., 369-379) is in il~:; lJUI'IJOSc apvropriate to this end. 

An examination of this lcgb;,:Uun as to mechanirs' liens enacted at the last 
session of the legislature discloses that no provisions were made therein with 
reference to liens on public buildings or improvements of any kind, or against 
public funds that may become due an<l. payable on account of their erection or 
construction. Sections 8324 and 8325, General Code, still stand as the sole author
ity for liens or claims against public funds on account of material or labor fur
nished in the erection or construction of public buildings or improvements. As 
before noted, these sections have no application to buildings or improvements 
erected or constructed by the state, and it follows in answer to your inquiry, 
that no changes are necessary in the printed form of builders' proposal sub
mitted by you, on account of the recent legislation as to mechanics' liens. 

In arriving at this conclusion I have not overlooked the fact pertinent to 
the reasoning upon which the courts have proceeded in holding legislation of 
this kind not applicable to or against the state, that by amendment to the consti
tution "suits may be brought against the state in such courts and in such man
ner as may be provided by law·• (Art. I, Sec. 16). This provision is as yet with
out importance, however, for the reason that no legislative provisions have been 
made as to such suits. Furth~rmore, the principle of construction before noted, 
that the state is not bound by the terms of a general statute unless it be so ex
pressly provided, is of itself full and sufficient support for the conclusion that 
the mechanics' lien laws do not affect the state as to buildings or improvements 
erected or constructed by it. Very truly yours, 

477. 

TIMOTHY S. HOGAN, 
Attorney General. 

JOINT ARMORY AND 1\IIEMORIAL BUILDING :i'.iAY BE ERECTED-FUNDS 
FOR THE CONSTllUCTIO;\l' CF SUCH BUILDING ~IA Y BE ACCEPTED BY 
ARMORY BOARD FROY.i CLARK COUN'TY ~.1TIJ:\10RIAL ASSOCIATION. 

The state armory board may 1·eceive the money derived trom the sale of 
bonds f1·o·m the OZark County Jlle;,zorial Association, for the construction of the 
Clark county memorial building, and this money, together with an appropriation 
of its own funds, may Ci'ect an an;10IJJ and mc;;wrial building combined. 

CoLU)mus, OHIO, September 10, 1913. 

Hox. BYROX L. BARGAR, secretary Ohio State Armo;·y Boara, Columbus, Ohio. 

DEAR Sw:-On August 16th ~·ou "l':rotc me that the Clark County Memorial 
Association proposed to transfer to the state armory board the sum of $250,000, 
this being the amount derived from a bond issue voted for by the electors of 
Clark county, for the purpose of constructin:; a memorial building. The object 
of the transfer was to provide for the construction of a joint memorial building 
and armory. Mr. Frank L. Packard, an architect of Columbus, Ohio, had been 
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selected by the memorial association as architect for its building, and the asso
ciation desired to retain him as a. representative of the memorial features of the 
joint building. 

In addition to this you furnish me with copy of a resolution adopted by the 
said memorial associati<>n, in which it is provided that its tentative proposal for 
the construction of a joint memorial-armory building at Springfield be referred 
to the attorney general for his opinion as to the proper method of procedure in 
sucn joint construction, and the legal feasibility thereof. The resolution stipu
lates that Architects Packard and Best b3 requested to prepare, without cost to 
the state, sketch of such proposed joint building; the said sketch to be submitted 
to both boards before further action. 

Sections 3059-3069, exclusive of sections 3063-1 to 3063-3, inclusive, provide 
that upon certification by the county commissioners that it is desirable to erect, 
furnish and maintain a county memorial building to commemorate the services 
of the soldiers, sailors, marines and pioneers of the county, and to expend for 
that purpose not to exceed $250,000, the governor shall appoint a board of trus
tees of five citizens of the county, which shall be known as the "Memorial Asso
ciation of , . . . . . . . . . . . County, Ohio." This board shall receive no compensa
tion, and is to be paid its necessary expenses. Immediately upon their appoint
ment these trustees shall notify the deputy state supervisors of elections of their 
appointment and organization, direct the submission to popular vote, at the next 
county election, of the question of the issue of bonds, in the amount fixed in the 
resolution passed by the commissioners, and also of the erection and mainte
nance of the memorial building. If the majority of votes cast be in favor of 
such bond issue and the erection of a memorial building, the county commis· 
sioners shall issue and sell the county bonds in an amount not to exceed the 
sum provided for in the resolution. The fund so created shall be placed in the 
county treasury to the credit of the "memorial building fund" and shall be paid 
out on the order of the truste~s. certified to by the chairman and secretary 
thereof. 

The trustees are authorized to employ an assistant secretary and such 
architects, clerks, laborers and other employes as may be necessary, -and may 
acquire lands necessary for their use, as well as prepare plans, specifications 
and make contracts for the construction of the memorial building. 

Upon its completion the building is to be turned over to the county com· 
missioners, who are to maintain, equip, decorate and furnish it, at a cost not to 
exceed $250,000. For the purpose of caring for and improving such building, 
they are authorized to levy an annual tax. 

I gather from your question that all of these statutes have been complied 
with, and the money is now in the county treasury of Clark county. 

Subsequent to the passage of the statutes just referred to, and supplementary 
thereto, the legislature passed an act relating to the expenditure of money in 
the "memorial building fund." This act is embodied in sections 3063-1 to 3063-3, 
inclusive, which substantially provide that the "memorial building fund" may, 
upon the order of the trustees, be turned over to the state armory fund, to be 
expended by the state armory board, in connection with money in the latter 
fund, for the purpose of erecting an armory, which shall also be a memorial 
building, for the purpose hereinbefore defined, and which shall be under the 
control of the state armory board, which may, upon completion of the building, 
turn over a designated portion thereof to the county commissioners, upon such 
terms as may be agreed upon by the commissioners and the armory board. 
Such commissioners are to provide for the equipment thereof, as before specified. 

To be read in connection with the foregoing statutes are sections 5253-5271, 
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General Code, which, in so far as tb.ey are here pertinent, provide for the ap
pointment of a state armory board, which shall provide for the management, 
care and maintenance of armories, and is authorized to receive donations for 
the purpose of purchasing, building, furnishing or maintaining armories. This 
board is empowered to erect an armory in the manner prescribed, the amount 
to be expended by it not to exceed $20,000, for a company· or single organization, 
and $10,000 for each organization or headquarters provided. These armories are 
for the use of the permanently organized militia quartered therein, although a 
suitable room or rooms must be provided for the Grand Army of the Republic 
and the United Spanish War Veterans, unless such room is provided by the erec
tion of a county memorial building, or ot~erwise by the county or state. A 
board of control governs such armories. The armory board has power to. con
demn land as a site for an armory. 

From these statutes it is clear that the state armory board may receive the 
money derived from the sale of bonds for the construction of the Clark county 
memorial building, and with the money so received, together with an appropria
tion from its own funds, may erect an armory, which shall also be "a memorial 
building to commemorate the services of the soldiers, sailors, marines and pioneers 
of the county.'' It is the clear and manifest intention of the statutes that this 
building shall be so constrncted that these two purposes are to be kept distinct, 
i. e., the building is to be so constructed as to permit the turning over of part 
of it so the county commissioners, unrler such conditions of control as the two 
boards may agree upon. 

A further indication of the legislative intent that the money paid by the 
county, through the trustees, shall give the county an interest therein is appar
ent from the fact that in case of sale by the armory board the commissioners 
are entitled to a proportionate share of the selling price. The bonds were issued 
for a designated purpose, namely, the construction of a memorial building to com
memorate, etc., and it would be a deviation of such funds and a regrettable 
imposition upon those who so generously voted a tax upon themselves for this 
purpose to have the money raised by them used for another purpose. This the 
legislature did not intend. 

Therefore, in case this money is accepted by· your board, while it will be 
your duty to erect the armory, you must make provision for its use as a memorial 
building, and upon its completion it would be proper for your board to turn 
over to the commissioners a designated portion thereof, upon such terms of 
control as your two boards may agree upon. 

While, in the erection of the building, the armory board is to have full 
supervision and control, and the statutes governing it are those which control 
in the erection of armories, nevertheless, the state must expend from the state 
armory fund the amount it would have expended for an armory had it been 
building no memorial building. 

As I understand it, the Clark County Memorial Association has already em
ployed Mr. Frank L. Packard as architect for the memorial building, and wishes 
him retained for the purpose of designing the memorial features of the joint 
building. This memorial association had power, under sections 3064-3066, Gen
eral Code, to employ him and cause plans to be prepared, and consequently I 
think that you should recognize this contract and have your architect co-operate 
with him in designing the joint building, should you decide to accept the 
memorial building fund. 

It would also be perfectly proper for :\lr. Paclmrd to prepare the plans for 
the memorial feature of the building and be paid for this service out of the 
fund turned over to you. Your own architect can design the armory portion; 
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but the two architects should work together in order that harmony of design 
may result. I would suggest that the two architects jointly prepare a sketch 
embodying the outlines of the proposed joint building, without cost to the state 
as suggested in the resolution, and have this approved by both the memorial 
association and your board before further action is taken. There should be no 
difficulty in thus arriving at a plan that would be satisfactory to all concerned. 

498. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 

STATE ARMORY BOARD SHALL AWARD ITS CONTRACTS TO THE LOW· 
EST RESPONSIBLE BIDDER WHO SUBSTANTIALLY COMPLIES WITH 
THE RULES UNDER WHICH SUCH CONTRACTS ARE MADE. 

7'he state armory board shall award its contracts to the lowest responsible 
bidder who substantially complies with the provisions of section 5228. 

Where a responsible bidder complies with the statute in every way except 
t;hat the deposit made by him does not quite equal two per cent. of the aggregate 
amount required by law to be depos·ited, the tact that the certified check depos
ited by him would not equal the two per cent. requiTed by law would not bar 
him from receiving the work. 

CoLu~mus, Onw, September 22, 1913. 

HoN. BYRON L. BARGAR, secretary Ohio St-ate Armory Board, Columbus, Ohio. 

DEAR Sm:-1 am in receipt of your communication of August 16th, which 
is as follows: 

"I herewith transmit three bids and an incomplete bid received to
day for the Ottawa armory. The following is a tabulation of said bids: 

"(1) Meyers Bros. (W. R. & C. L. Meyers) of Leipsic-
Building complete, tile roof, steel roof trusses ....... $18,299 49 
Building complete 'wooden roof'. . . . . . . . . . . . . . . . . . . . 18,000 00 
Certified check for.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 350 00 
Cash ............................................. . 14 00 

Short $1.98 of being 2%. 

"(2) Chas. A. Meyers, agreeing to build, not stating the 
building .......................................... $18,300 00 

No certified check. 

"(3) Clemmer & Johnson, Hicksville-
Building complete, tile roof, steel roof trusses ....... $18,393 00 
Building complete, composition roof. ................ 18,093 00 
Certified check . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 400 00 

'Will construct sewer for the sum of $175.00 additional.' 

"(4) Loudenback & Sievcrling, Sidney-
Building complete, tile roof, steel roof trusses ....... $18,317 91 
Certified check . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 370 00 

Check made to order of 'state armory board.' ' 
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"You will note that the :\Icycrs Bros.' bid has an incomplete certi
fied check and also that the check of Loudenback & Sieverling has a 
certified check made to order of 'state armory board.' 

"The advertisement for bids is also herewith transmitted. It re
quires the certified check to be made to the order of the secretary. As 
two biddrs did not furnish proper certified checks, the board passed a 
resolution of which the following is a copy: 

"'Resolved, That the bid of Clemmer & Johnson is the lowest 
bid which conforms to the advertisement therefor and to the plans 
and specifications and that a contract be awarded to said Clemmer 
& Johnson for construction of said Ottawa armory complete for the 
sum of $18,393.00 upon the said contractors Clemmer & Johnson, 
giving bond in the sum of nine thousand, two hundred ($9,200.00) 
dollars to the satisfaction of the attorney general.of Ohio, and upon 
the further condition that said attorney general approves this award 
for which purpose the secretary will transmit all bids to him.' 

"If the award made by the board is approved, please draw the con
tract and bond as required by law. If one of the other bids should have 
been accepted, please so advise and also advise if we may still accept 
same by rescission of above resolution." 
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Section 5258, General Code, provides for advertisement for bids for the con· 
struction of a state armory and reads as follows: 

"The board shall advertise for sealed bids for the erection of such 
armory, and publish such advertisement in at least one newspaper in 
the city or county in which the armory is to be erected. All bids re· 
ceived shall be filed in the office of the adjutant general, and must be 
accompanied by a forfeit consisting of a deposit of cash or certified 
check equivalent to two per cent. of the estimate on the building, con
ditioned upon the bidder entering into a contract, if his bid is accepted. 
All money so forfeited shall be covered into the state treasury to the 
credit of the 'state armory fund' ht:reinafter provided for. Upon the 
day specified in the advertisement, the bids received shall be opened by 
the board, and the lowest bid which complies with the plans and speci
fications submitted, may be accepted. The board may reject any and all 
bids and readvertise for bids." 

The bid of Meyers Brothers was the lowest bid received, but the certified 
check and cash deposited by them amounted in the aggregate to less than two 
per cent. of the amount of the bid. 

The question for determination is whether this irregularity would be a suf
ficient reason for refusing to award the contract to :\ieyers Brothers. I have 
not found any Ohio authorities directly in point, but the decision of the common 
pleas court of Philadelphia, in the case of Smith vs. The City of Philadelphia, 
2 Brewsters Reports, 443, fully covers the present situation. The court held: 

"An injunction will not be granted to restrain municipal authori
ties from awarding a contract to the lowest bidder, although he did 
not file a bond prior to the award as required by ordinance." 
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The facts of the case were that the lowest bidder failed to file with the 
city solicitor any bond prior to the award of the contract to him, as was re
quired by the ordinan·ce under which the improvement was to be made. 

On page 444 of the opinion the court says: 

"The bond required by the ordinance of May 25, 1860, is not the 
security to be exacted for the faithful performance of the contract, 
but simply a guaranty that the lowest bidder will come forward, give 
the required security, and sign the formal agreement. This is clearly 
a stipulation which the city authorities might in the exercise of an 
honest discretion insist upon or waive at their pleasure. No corrup
tion or fraud is suggested, nor is it pretended that the city has been 
or can be injured by the award of the contract to defendant McGlue." 

The deposit made by Meyers Brothers was in my judgment in substantial 
compliance with the requirements of section 5258, and the fact that it did not 
amount to two per cent. of their bid would not be a sufficient reason for re
fusing to award the contract to them. 

Section 5258 requires that contracts for the construction of armoriEs shall 
be awarded to the lowest bidder whose bid complies with the plans and specifi
cations. 

As the bid of Meyers Bros. was the lowest bid submitted and as the same 
is in substantial compliance with the requirements of the statute and the 
plans and specifications, I am of the opinion that your board should rescind its 
resolution awarding the contract to Clemmer & Johnson and adopt another reso
lution awarding it to Meyers Bros. 

539. 

Yours very truly, 
TIMOTHY S. HOGAN, 

At·torney General. 

STATE ARMORY BOARD MAY PAY MONEY TO THE ASSIGNEE OF A 
HOLDER OF A CLAIM FOR EXTRAS. 

Where a contractor assigns a claim which he holds against the state armory 
board, the assignment will absolve the state armory board and the state of Ohio 
from further liability to the contractor on his claim tor extras, and the money 
may be paid to the assignee. 

CoLuMnus, OHIO, October 2, 1913. 

CoL. BYnoN L. BARGAR, Secretary Ohio .'":1tate Armory Board, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of September 23, which is as 
follows: 

- "I herewith enclose, for your approval, duplicate certified accounts 
·for. $550.00, to Edward Vollrath, attorney for all armory creditors, 
Bucyrus. This account was allowed by the armory board at its meet
ing September 20, 1913." 

Prior to the date of your letter, the contractor made a claim for extras 
in the construction of the Bucyrus armory and your board offered him $550.00 
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in settlement of his claim, which he refused to accept, contending that he was 
entitled to more money. 

Thereafter he made an assignment of his claim for extras to Col. Edward 
Vollrath, for the benefit of his creditors, of which assignment the following 
is a copy: 

"I hereby assign to Edward Vollrath, of Bucyrus, Ohio, the entire 
amount, including extras that may be still due me from the state of 
Ohio on account of the Bucyrus armory. This assignment is made in 
consideration and for the purpose of distributing said amount among 
the creditors which I am still owing on account of said armory, and 
you are authorized to pay any and all amounts so owing to me on ac
count of said Bucyrus armorY, including extras, to said Edward Voll
rath, who represents said creditors, to be so applied. 

"A detailed and correct statement of the balances due said creditors 
is hereto attached and made a part thereof. 

"[Signed] E. E. BoPE." 

I am of the opinion ·that the above assignment will absolve the state 
armory board and the state of Ohio from further liability to Mr. Bope on his 
claim for extras and you may safely pay the said sum of $550.00 to the assignee. 

The two oopies of certified account enclosed in your letter are herewith 
returned, with my approval duly endorsed thereon. 

544. 

Very truly yours, 
TD10THY S. HOGAX. 

Attorney General. 

CONTRACTS FOR ARMORY PURPOSES MUST BE ENTERED INTO BY 
THE STATE ARMORY BOARD. 

Local officials of the national guard company have no authority to bind the 
state armory board by contract unless such authority is expressly granted by 
statute. A lease entered into by a captain of the national guard is not binding 
on the state armory board. 

COLUMBUS, OHIO, October 3, 1913. 

CoL. BYROX L. BARGAR, Secretary Ohio State Armory Board, Oolu·mbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of August 16th, with enclosure 
of two leases, for certain real estate in the village of Clyde, which was used 
for armory purposes, together with certain correspondence relating thereto. You 
request advice as to whether the state armory board should pay the rent for 
said armory. 

It appears that S. S. Richards and Mrs. W. C. Terry, on the twenty-seventh 
day of July, 1910, leased to company I, sixth infantry, Ohio national guards, 
by A. H. Wicks, captain, certain real estate in the village of Clyde, for a period 
of three years from August 1, 1910. 

During the term of this lease, the state of Ohio erected an armory at 
Clyde and the same has been occupied by company I since December 1, 1912. 
Rent has been paid by the lessee to June 30, 1912, and there is due to the 
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lessors rent from that time for the remainder of the period named in the lease 
--one year and one month. 

The lessors claim to have made diligent efforts to secure other tenants 
after company I had vacated th2 premises but" were unsuccessful. They also 
claim that the leased property was never surrendered to them and the lessees 
say that some time in September, 1912, they offered to surrender the property 
but that the lessors refused to accept the same. 

We are not at prEsent concerned with these disputed quEstions of fact. 
The sole question here is one of law, that is, whether the state of Ohio is 
liable, in any event, for the payment of said rent. 

At the time of the execution of these leases, the state armory board was 
vested with authority "to provide armories by lease, purchase or construction." 
100 0. L., p. 27-2d paragraph, section 4. 

It was the manifest purpose and intention of this statute that the duty 
of leasing armori€s was to be performed by the state armory board and not 
by separate organizations of the state militia. 

I am informed that the armory board knew nothing whatever of the 
existence of these leases until this controversy arose. 

My immediate predecessor in office, on June 10, 1909, rendered to your 
board an opinion to the Effect that leases of armories could not be made for 
a longer term than two years from the time of the appropriation by the legis
lature of the state armory fund. 

See annual report of attorney general for 1909, p. 425. 

If the leases in question had been made by the armory board, as required 
by law, instead of by the local company, the opinion of my predecessor doubt
less would have been followed and the present difficulty would have been 
avoided. 

Local officers or companies of the state militia are without legal authority 
to bind the state or the armory board by contract unless such authority is ex
pressly granted by the statutes. The authority to lease armories being ex
pressly conferred by statute on the Ohio state armory board, I am constrained 
to hold that such power cannot be exercised by any other officer or body. 

I am, therefore, of the opinion that said leases created no obligation against 
the state and that your board may not legally pay the claim made for rent 
thereunder. 

Leases and correspondence are herewith enclosed. 
Yours very truly, 

TiliiOTHY S. HOGAX, 

Attorney General. 



AXNU.\.L REPORT OF TilE ATTORNEY GENERAL. 525 

674. 
ABSTRACT OF TITLE. 

Deed from John G. Reeves to the state of Ohio. 

COLlJ:IlBt:S, Onm, December 31, 1913. 

Hox. BYnox L. B.\RGAH. Secretary Ohio State Armory Board, Columbus Ohio. 

DJ::.\1: Slll:-I beg to aclmowledge the receipt of your letter of December 
31st, wherein you enclose abstract of title and deed from John G. Reeves to 
the state of Ohio, for the following described premises, to be used as a site for 
an armory in the city of Lancaster, to wit: 

"Situate in the said city of Lancaster, in the county of Fairfield, 
and state of Ohio, and is known and distinguished by being seventy-one 
(71) feet off of the north ends of lots numbered seventy-five (75) and 
seventy-six (76) in said city, and is bounded and described as follows: 

"Beginning at the northeast corner of said lot number seventy-six 
(76), at tbe intersection of Broad and Wheeling streets in said city, 
thenC'e south with the cast line of said lot number seventy-six, along 
Broad street, seventy-one (71) feet to the northeast corner of the lot 
sold and conveyed by said J. G. Reeves to Frank Beck by deed dated 
April 1, A. D. 1S97, and recorded in Book No. 82, page 588 of the Deed 
Records of said Fairfield county, thence west on the north line of said 
F. Beck lot to the west line of said lot number seventy-five (75), thence 
north along the west line of said lot number seventy-five ( 75) to the 
northwest corner of said lot, at \Vheeling street, thence east along the 
north lines of said lots number seventy-five (75) and seventy-six (76) 
to the place of beginning. one hundred and sixty-five (165) feet." 

I have carefully examined the abstract of title, and from such examina
tion I am of the opinion that the present owner has a good and indefeasible 
title to said real estate, subject .only to a mortgage for $6,350.00 given by said 
Reeves to C. B. \Vhiley, taxes for the year 1913 and a special assessment for a 
street improvement. All of these, I understand, will be paid before the deed is 
turned over to your board. 

The deed is duly signed, acknowledged and witnessed, and is sufficient in 
form to convey to the state of Ohio a fee simple title, and I advise that you 
accept the same. 

Yours very truly, 
TDtOTHY S. HOGAX, 

Attorney General. 
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23. 
(To the Tax Commission) 

TAXES AND TAXATION-TAX COMMISSION MAY NOT REMIT PENALTIES 
AGAINST CORPORATIONS AND PUBLIC UTILITIES ASSESSED UPON 
THE DUPLICATE OF THE TREASURER OF STATE-POWER OF AT
TORNEY GENERAL WITH CONSENT OF TAX COMMISSION TO COM
PROMISE AND SETTLE SAME-EFFECT OF OMISSION BY STATE 
TREASURER TO NOTIFY CORPORATIONS OF TAXES DUE. 

Section 6617-4, General Code, which authorizes the tax commission to remit 
such tax penalties as accrue by reason of negligence or error of an officer, re
quired to perform the duUes relating to the collection of taxes. must be read in 
connection with section 6617-5, General Code, which discloses that these sections 
were intended to apply to simple taxes only, assessed upon the duplicate of the 
county, by virflue of the provisions of the later section, providing tor a notice 
to the prosecuting attorney and county auditor before such remission is allowed. 

Undm· these sections. therefore, the tax commission is not empowered to 
remit a penalty assessed upono the duplicate of the treasurer of state, on the 
g1·ound that said treasurer failed to notify the corporation of the date when the 
tax was dtte, in accordance with section 5488, General Code. 

Under section 5524, General Code, however, the attorney general is author
ized, with the advice and consent of the tax commission, to compromise or set
tle any claim tor delinquent taxes, tees or penalties. The use of the term "set
tle"' in this statute jttsti{ies the construction that the attorney general, in ac
cordance therewith, may remit or reduce penalties tor any good and sufficient 
reason. The terms and condition ot such settlement must be set out in detail 
in the annual report of the tax commission to the general assembly and gov
ernor. 

When it is settled therefore, that the corporation had no actttal notice of the 
tact that s·uch tax was dtte, the penalty may be compromised or settled under 
this statute, and the tact that such tax appeared upon the duplicate, need not 
necessarily be construed to charge said corporation with notice of the tact 
that the tax was due. 

CoLUMBus, Onro, December 17, 1912. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLE111EN:-I beg to acknowledge receipt of your letter of November 25th 
in which you request my opinion as to the power of the tax commission of Ohio, 
under section 5617-4, General Code, to remit penalties which have accrued 
against corporations and public utilities, especially the former, for failure to 
pay the annual fees or taxes assessed against them on the books of the treas
urer of state as such, because of the failure of the corporations or public util
Ities to receive notice which the treasurer of state is directed to send them of 
the amount of the fee or tax. 

You also request my opinion in the same letter as to the power of the 
attorney general and the commission under section 5524, General Code, to com
promise claims for fees or taxes under such circumstances, and also in cases in 
which the failure to pay the fee or tax when due arose out of an oversight on 
the part of some officer or employe of the corporation or public utility. 

In connection with these requests you call my attention in particular to 
the large number of corporatiqns for profit, domestic and foreign, required to 
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file reports with the tax commission, and pay fees to the treasurer of state upon 
the basis of thti.r capital stock, and to the expense of administering the law 
under which those reports and fees are exacted, consisting of items for postage 
and clerk hire. ,You also compare the laws providing for penalties for failure 
to pay such taxes with those to pay simple taxes collected through the office 
of the county treasurer, which latter penalties are imposed automatically with· 
out reference to the cause of failure to pay. 

So much of the statutory law which is involved in your inquiry as is nec
essary to be considered may be first quoted: 

Section 5488, General Code: 

"After determining the amount of taxes or fees payable to the state 
as provided in this act, the auditor of state shall thereupon prepare 
proper duplicates and reports, and certify them to the treasurer of 
state for collection. 

"Upon the receipt of such duplicate the treasurer shall notify each 
company charged with taxes or tees thereon, of the amount due from 
it." 

Section 5491, General Code: 

"All taxes received by the treasurer of state under the provisions 
of this act, shall be credited to the general revenue fund. If any pub
lic utility fails or refuses to pay, on or before the fifteenth day of De· 
cemher, the tax assessed against it, or if any corporation fails or re
fuses to pay, on or before the dates fixed, in this act, the fee charged 
against it, the treasurer of state shall certify the list of such utilities 
or corporations, so delinquent, to the auditor of state, who shall add 
to the tax or fee due, a penalty of fifteen per cent. thereon." • * • 

Sec lion 5498, General Code: 

"Upon the filing of the report, provided for in the last three preced
ing sections (as to domestic corporations for profit) the commission, 
after finding such report to be correct, shall, on the first Monday of 
July, determine the amount of the subscribed or issued and outstanding 
capital stock of each such corporation. On the first Monday in August, 
the commission shall certify the amount so determined by it to the audi
tor of state, who shall charge for collection, on or before August fif. 
teenth, as herein provided, from such corporation, a fee of three-twen
tieths of one per cent. upon its subscribed or issued and outstanding 
capital stock, which fee shall not be less than ten dollars in any case. 
Such fee shall be payable to the treasurer of state on or before the first 
day of the following October." 

Section 5503, General Code: 

"On or before October fifteenth, the auditor of state shall charge 
for collection, as herein provided, annually, from such company (for
eign corporation for profit) in addition to the initial fees otherwise pro
vided for by law, for the privilege of exercising franchises in this state, 
a fee of three-twentieths of one per cent. upon the proportion of the 
authorized capital stock of the corporation represented by the prop. 
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erty owned and used and business transacted in this state, which fee 
shall not be Jess than ten dollars in any case. Such fee shall be payable 
to the treasurer of state on or before the first day of the following 
December." 

Section 5617-4, General Code: 

"The commission may remit * * * such penalties as have ac
crued, or may accrue, in consequence of the negligence or error of an 
officer required to perform a duty relating to the * * collection 
of taxes. * * * but its power under this section, shall not extend 
to taxes levied under the provisions of subdivision two of chapter fif
teen of title two, part second, of the General Code." (So-called Dow
Ailren liquor tax.) 

Section 5617-5, General Code: 

"No such taxes, assessments or penalties in excess of one hundred 
dollars, shall in any case be remitted until after at least ten days' 
notice of the application to have them remitted shall have been served 
upon thfl prosecuting attorney and the county auditor of the county 
where such taxes or a~se~sments were levied, and proof of such service 
has been filed with the commission. When any taxes or penalties have 
been remitted as provided in this and the next preceding section, the 
commission shall makf! a report thereof to the auditor of state." 

Section 5524, General Code: 

"With the advice and consent of the commission, the attorney gen
eral may, before or after any action for the recovery of fees, taxes or 
penalties certified to him as delinquent, under the provisions of this 
act, compromise or settle any claim for delinquent taxes, fees or pen
alties so certified. 

"And all claims comprQmised or settled as herein provided shall be 
set forth in the annual report of the tax commission to the general as
sembly and governor, giving in detail the terms and conditions of such 
compromise or settlement." 

The question as to the application of section 5617-4 to the subject matter 
involved in your inquiry will be first considered. 

While the language of section 5617-4 is on its face broad enough to include 
penalties assessed in consequence of the negligence of the treasurer of state, who 
is an officer required to perform a duty relating to the collection of taxes, viz., 
excise taxes from public utilities and franchise taxes from corporations for 
profit, I am of the opinion that properly construed this section does not author
ize the remission of penalties which have accrued by reason of any such negli
gence. 

Section 5617-5 must be read in connection with this section as the legisla
tive history thereof shows it to be a part of the same legislative idea. That 
section, above quoted, provides that no penalties in excess of one hundred dol· 
Iars shall be remitted in any case except upon notice to the prosecuting attorney 
and the county auditor of the county where such taxes or assessments are levied. 
By necessary implication this section, therefore, limits the scope of the pre
ceding section to simple taxes and penalties thereon. Indeed, the entire subject 
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matter of thes~ two sedions is found in section 167, of the Revised Statutes, 
the only difference between the two statutes or group of statutes being that the 
auditor of state instead of the tax commission was authorized to exercise the 
power under the former law. 

It is true that the former law was held, in State ex rei. vs. Jones, Auditor, 
51 0. S., 492-515, to apply to the remission of penalties and assessments against 
express, telegraph and telephone companies under the Nichols law. However, 
the result of the Nichols law assessment was a charge upon the general dupli· 
cate of a county, and this decision did not establish a principle upon which it 
could be held that any tax which was to be collected through the office of the 
treasurer of state, or any penalty thereon, could be remitted through this rna· 
chinery. 

I am, therefore, of the opinion that the tax commission has no power to re· 
mit any taxes assessed upon the duplicate of the treasurer of state or any pen
alties thereon under this section just discussed. 

Section 5!)24, General Code, however. applies directly and solely to taxes 
collected through the office of the treasurer of state. It is only such taxes or 
fees as are certified to the attorney general for collection, and it is only such 
taxes or fees as arc certified to that officer which may be compromised or set· 
tlerl under this section. 

'I'he primary meaning of this section is bound up with the significance of 
the two terms, "compromise" and "settle." The following definitions are those 
of the Century Dictionary: 

"Compromise. A settlement of differences by mutual concessions; 
• * * * a bargain or arrangement involving mutual conces· 
sions * * * *" 

The verb which is the form of the root used in this statute takes its mean· 
ing from the noun as above defined. 

"Settle. To change from a disturbed and troubled state to one of 
tranquility, repose or security." 

The following definitions are found in Bouvier's Law Dictionary: 

"Compromise. An agr~ement made between two or more parties, 
as a settlem€nt of matters in dispute between them. (The verb of course 
tal,es its meaning as above defined.) 

"Settle. To adjust or ascertain, to pay." 

It will be noted that the term "compromise" involves the idea of mutual 
concessions, while that of "settle" does. not necessarily involve such an idea, 
and I am of the opinion that if it were not for the use of the latter term, there 
would be no power in the tax commission and the attorney general, under this 
section to accept payment of the fee or tax due from a corporation or public 
utility without the payment of any penalty whatever, nor to accept any sum 
less than that technically charged against any corporation or public utility in 
satisfaction of a claim except in consideration of the withdrawal of some de· 
fense or because of the failure of assets of the corporation or public utility or 
for some other like reason. Having, however, the power not only to compromise 
a claim for taxes or penalties, but also to settle. such a claim, I am of the opin· 
ion that the attorney general and the tax commission may accept payment of a 
claim against a corporation or public utility of taxes or penalties or either for 
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less than the total sum certified, or for the tax without the penalty as the case 
may be. The statute makes it clear, however, that this may not be done so as 
to bind the state arbitrarily, but that in each such case there must exist some 
good and sufficient reason, such as may be set forth in the annual report of the 
tax commission to the general assembly and governor. 

It is true that some doubt is thrown upon this interpretation of the section 
because of the requirement that the terms or conditions of such compromise or 
settlement be set forth in the report. I do not interpret this clause, however, 
as requiring that all compromises and settlements be upon terms and conditions 
to be observed by the corporation or public utility in the sense that no com
promise or settlement could be made without mutual concession. It is suffi
cient, in my judgiDent, to satisfy this portion of the statute, that the statement 
made by the tax commission should set forth fully the circumstances under which 
the action was taken and the reasons actuating the commission in the approval 
of the settlement. 

Coming now to the specific causes of complaints for remission or compro
mise described by you in your letter, I beg to state that in my judgment the 
failure of the treasurer of state to notify the public utility or corporation of 
the amount of taxes due, as specifically required by section 5588, General Code, 
if found by the attorney general and the tax commission to be actually the 
cause of the delinquency of the corporation or utility, would constitute sufficient 
ground for the settlement of a claim for taxes and penalties by the receipt of 
the tax alone, or at least by the receipt of a small part of the penalty. 

For reasons already stated, I do not regard such a failure of the treasurer 
of state to notify the taxpayer of the amount of the tax due as an act of negli
gence or an error within the meaning of section 5617-4. The statute, however, 
does require that the treasurer of sjate send out these notices and the corpo
rations and utilities are therefore in law entitled to rely upon such notice. It 
is true that some of the sections above quoted specifically provide the dates at 
which the taxes and fees shall become due and payable. It is also true that 
the amount of the charge on the books of the treasurer is a matter of public 
record which could be ascertained by any person upon inquiry. However, it is 
not true that the amount of the tax or fee in a given case would necessarily be 
known to the public utility or corporation without its receiving such a notice 
as that designated in section 5588, or without actual investigation at the office 
of the treasurer of state. While, therefore, the law puts the corporation or pub
lic utility upon its notice as to the date of payment it does not accomplish the 
same result as to the amount due unless the making of the public record in the 
office of the treasurer of state be so construed. In my opinion the mere fact 
that the duplicate is made up and in the possession of the treasurer of state is 
not sufficient to constitute constructive notice to the corporations and public util
ities of the amount due from them. This is because section 5588 expressly re
quires another kind of notice; so that it ·was evidently the intention of the 
statute that the taxpayer should have the right to rely upon some form of notice 
othet; than the mere record in the office of the treasurer. 

As I have already indicated, however, I do not believe that the failure to 
receive notice from the treasurer of state ought to be regarded as final and con
clusive in all cases as an incontestable ground for compromise of a claim for 
taxes or fees without the payment of the penalty. This is the notice which the 
law requires. There may, however, be actual notice of the amount due other 
than that which might be given by the sending of such a letter by the treasurer 
of state. 

If it should develop in the case of any delinquent corporation or utility 
that an officer thereof actually knew the amount of the fee assessed against the 
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corporation or utility but chose to take refuge behind a technicality in order to 
excuse willful failure to pay the tax within the time limited by law, I do not 
believe that in such a case a settlement should be made upon the basis of the 
tax without the penalty. 

I do not believe that an oversight on the part of some officer of a corpo
ration is, excepting in some exceptional cases, a ground which ought to be re
lied upon by the attorney general and the tax commission in support of a settle
ment of any claim for taxes and penalties for less than the entire aggregate 
sum of both. The oversight of an officer or clerk of a corporation is, so far as 
the state is concerned, the oversight of the corporation itself. Nevertheless I 
can conceive of an exceptional case, Ruch as where the treasurer's notice was 
sent to a person who no longer was an officer of the corporation, and on this 
account and through the negligence of the ex-officer failed to reach the proper 
officers of the corporation in time to afford them an opportunity to pay the tax; 
or, again, I can imagine a change of acr.ounting officers on the part of the cor
poration made at such a time as to make it difficult for the incoming officer to 
ascertain whether or not the tax or fee had been paid until too late to pay it 
when due. Each case of this exceptional nature would have to rest upon its 
own foundation and equities. The general rule in such matters, however, is as I 
have already stated, viz., that the attorney general and the tax commission ought 
not to compromise, or more properly speaking, settle the claim for taxes or 
penalties for the amount of the tax without the penalty where the corporation 
seeks to excuse itself for failure to pay the tax or fee at the time specified by 
law, on the ground that some officer or employe thereof had been negligent. 

In conclusion, I may say that I am aware that the statute providing for the 
collection of taxes through the office of the county treasurer is much Jess ex
pensive of operation and much more hard and fast in the matter of penalties 
than the sections which I have been discussing. The state's expense, however, 
is no valid reason for refusing to settle penalty claims in the face of the statute 
which expressly requires the treasurer of state to send out notices. If this 
statute were fully and effectively complied with no corporation could claim 
that it was justifiably ignorant of the time, place and amount of payment due 
from it. In this connection I believe hat so long as this provision remains a. 
part of our law it ought to be complied with to the fullest extent, and I would 
recommend that the notices to be sent by the treasurer of state be sent by first
class post. 

Yours very truly, 
Tn10THY 8. HOGAN, 

Attorney General. 
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97. 

TAXES AND TAXATION-BANKS AI~D BANKING-POWER OF TAXATION 
OF SHARES OJ<' STOCK IN NATIONAL BANK-NOT EXCEEDING TAX 
ON OTHER MONEYED CAPITAL-POWER OF TAX COMMISSION TORE
l\fiT TAX ASSESSED F~ STOCK WHICH WAS FRAUDULENTLY 
VALUED BY OFFICIALS OF' A BANK MAKING TAX RETURN. 

The officers of the Second national bank, after unlawfully speculating ana 
dissipating the assets of said bank. in their report to the auclitor, fraudulently 
overvalued the assets of said bank, and falsely stated the data upon which the 
audit01· valued the shares of stock of said bank, and in accordance with which 
value the assessment for taxation was rnacle and paid by the said oflicers of the 
banlc. '!'he condition of the bank at the time the tax return was made, was 
evidenced by a letter of the deputy and acting comptroller of the currency, re
quiring an assessment against the stockholders tor the benefit ot creclitors to 
the extent of the full par value of their shares of stock, helel: 

The power of the state to tax shares ot stock in national banks is per
missive only and the permission is set out to its full extent in section 5219, 
Revised Statutes of the United States, tohich statnte requires th.at taxation of 
such shm·es of stock shall not be assessed at a greater rate than on other moneyed 
capital in the hands of individuals of the state. 

The finding of the comptroller of currency is a quasi judicial determination, 
which may not be attached collaterally. and which must be deemed conclusive 
evidence of the tact that such shares of stock were valueless at the time return 
tor tax teas made. The action of the cashier of the bank in making a false 
Teturn was fTaudulent and the assessment of the t«x based thereon must be 
deemed to have been illegal and vitiated by the fraud. 

Since the tax upon shares of stock in a national bank may not exceed the 
tax upon otheT moneyed capital within the state, ana since also the transaction 
is false by Teason ot the fraud on the part of the cashier, theTefore, uncleT sec
tion 5617-4, General Code, which empowers the commission to remit taxes ana 
penalties thereon, founcl it to be illegally assessea, the commission may remit 
the tax assessment which was based, upon this fraudulent return. 

Since the cashier of the bank. under section 5411, General Cocle, is appointecl 
to make the return by the statute, without any assent upon the part of the 
stockholclers, he acts without the will of the principal. and is, therefore, not 
an agent of the stockholders. He is not an agent createcl by law for the reason 
that the state's jurisdiction is permissive only ana the relations which exist 
are only those between the stockholders and the federal government. The stock
holders, theTetore, cannot be deemed to be estopped by the action of the cashier, 
as their presumed agent in making the return. 

CoLUJ\IBUS, OHIO, February 26, 1913. 

The Tax Commission ot Ohio, ColtLmbus, Ohio. 

GEX'fLEME=" :-Y'OU request my opinion as to whether you have jurisdiction 
to entertain the application for remission of tax on behalf of the Second na
tional bank of Cincinnati and the stockholders thereof. You have submitted 
to me the application, which is as follows: 

"Now come the Second national bank, of Cincinnati, Ohio, and 
Ferdinand Jelke, Jr., trustee; one of the stockholders thereof, who pre-
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sents this matter on his own behalf and on behalf of all the other 
stockholders of said banking association, and represent as follows, 
viz: 

"1. That the Second national bank, of Cincinnati, Ohio, is a duly 
incorporated banking association organized under the laws of the United 
States, having numaous shareholders, of whom said Ferdinand Jelke, 
Jr., trustee, is one. 

"2. That on :\lay 3, 1911, the officers of the Second national bank, 
of Cincinnati, made a certain tax return for the purpose of having a 
valuation put upon the shares of its capital stock for taxation, a true 
copy of which tax return is filed h~rewith. That subsequently, proceed
ings were had thereon, so that a valuation of 10,000 shares of the capital 
stock of said the Second national bank was put upon the tax duplicate 
of Hamilton county, Ohio, at $1,607,330.00, upon which taxes for the 
year 1911 were assessed in the sum of $24,112.96, one-half, to wit: 
$12,056.48 payable in December, 1911, and the second half, $12,056.48, 
payable in June, 1912. That the half payable in December, 1911, was 
paid on its shares and for tha shareholders of said bank by said bank
ing association. 

"3. Your petitioners further show that between January 1, 1912, 
and April 1, 1912, an examination and investigation of the condition 
and affairs were instituted and had by the clearing house association, 
of Cincinnati, and the comptroller of the currency of the department 
of the treasury of the United States, and that it was then discovered 
that said banking association had, through injudicious investments, 
speculation and dissipation of the bank's funds by its officers, suffered 
losses to the entire amount of its capital, surplus and undivided profits, 
and that there was no value whatever to said stocl>, and that an assess
ment of one hundred per cent. (100%). or the full amount of its cap
ital, was necessary in order to restore its impaired capital and permit 
it to do business. 

"Upon such examination, the comptroller of the currency ordered 
charged off as worthless and without value, a large amount of paper, 
notEs, bills, stocks, bonds, securities and assets, all of which stood 
upon the books of the bank in April, 1911, at the time of the tax re
turn aforesaid, and were then worthless and without value. That the 
officers of said bank had been unlawfully speculating and promoting 
enterprises of their own which were failures, and by injudicious in
vestment the funds and assets of said bank had been dissipated and 
lost, and that this had transpired and been committed by the said 
officers prior to the tax return aforesaid, and said tax return as made 
by them was false and deceitful, and was made for the purpose of 
deceiving the national bank examiners, the comptroller of the cur
rency, the clearing house association, of Cincinnati, all of the stock
holders of said bank, and the public, and for the purpose of concealing 
their improvident and unlawful acts, and said tax return was untrue 
in that on its face it showed a taxable value as hereinabove set out, 
whereas in April, 1911, the shares of said bank, by reason of such 
conduct and dissipation of the funds on the part of its officers, were 
valueless and said shares had no taxable value whatever and should 
not have been listed as having value, all of which these complainants 
stand ready and offer to prove to your honorable commission. 

"4. Complainants further say that already taxes in the sum of 
$12,056.48 have been paid by said banking association for its share-
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holders on account of its shares in excess of what ought to have been 
paid. 

"Wherefore, complainants pray your honorable commission that 
the taxes for the last half of the year, 1911, viz: $12,056.48, which 
were due and payable in June, 1912, but which have not been paid, be 
remitted, and that your honorable body fix a time for hearing of this 
application, and that in the meantime the treasurer of Hamilton county, 
Ohio, be ordered to refrain from adding any penalty for non-payment 
thereof, and that upon final hearing all of the unpaid portions of the 
tax upon the shares of ·said bank for the year 1911 be remitted." 

With the application is a brief filed by Hon. Ferdinand Jelke, Jr., Hon. 
Thomas K. Schmuck and Hon. James R. Clark. On my own motion I requested o 

the views of Hon. Charles A. Groom, first assistant prosecuting attorney of 
Hamilton county, as to the authority of the tax commission to reduce the 
valuation of the shares of stock of said bank upon the complaint filed with 
the tax commission on September 20, 1912. The briefs have been of the great
est possible aid in enabling me to arrive at the conclusion hereinafter stated. 

Counsel for the applicant state the facts in the case to be as follows: 

"On May 3, 1911, pursuant to the provisions of section 5411 of the 
General Code of Ohio, the cashier of the Second national bank, of Cin
cinnati, Ohio, made a return to the auditor of Hamilton county, Ohio, 
of the resources and liabilities of the bank, and the number and value 
of shares of stock therein. Upon receiving such report, the auditor of 
Hamilton county, Ohio, put a total value of $1,607,530.00 upon the ten 
thousand (10,000) shares of stock in said bank, and assessed taxes 
thereof for the year 1911, in the sum of $24,112.96. In December, 1911, 
the taxes then due and payable were paid by the bank, so there now 
remains due and unpaid taxes in the amount of $12,056.48. 

"The taxes thus levied were taxes to which the stockholders, and 
the stockholders alone, were subject (Owensboro National Bank vs. 
Owensboro, 173 U. S., 664; United States Revised Statutes, section 
5219), but which the state, acting within the scope of its delegated 
powers (5 Thompson on Corporations, section 5938; National Bank 
vs. Commonwealth, 9 Wall., 553) requires l:he bank to pay and reim
burse itself from the stockholders thereof (Ohio General Code, section 
5655). 

"In January, 1912, the clearing house association of Cincinnati, 
and the comptroller of the currency of the department of the treasury 
of the United States instituted an examination of the affairs of the 
Second national bank. 

"This examination disclosed the fact that the mismanagement, 
speculation and misappropriation of the funds by bank officials had 
dissipated the entire capital stock, surplus and undivided profits. The 
comptroller of the currency thereupon ordered charged off as worth
less, notes, bills, stocks, bonds and securities of great face value, 
which were upon the books of the company at the date of the return 
for taxation in May, 1911, and which formed the basis thereof. The 
comptroller, within the scope of his authority, issued an order binding 
upon all persons and all courts (Thomas vs. Gilbert, 101 Pacific, 393), 
requiring the levy of 100 per cent. assessment upon each share of stock 
in order to restore the impaired and dissipated capital. The condi-
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tion of the bank at this time and prior thereto, as evidenced by the 
letter of the deputy and acting comptroller of the currency, dated 
March 4, 1911 (appendix), makes clear the fact that at the date of the 
report for taxation, the assets of the bank had been entirely wiped 
out, and consequently the shares of stock therein had no value what
soever. The affairs of the bank disclosed the fact that the misstate
ment as to the financial condition of the bank was wilfully false and 
fraudulent, and was a part of a long continued scheme of fraud, the 
intended victims of which were the public. the stockholders and the 
federal government. 

"In August, 1912, the stockholders of the bank, who are the real 
parties in interest, and the reorganized bank, filed an application for 
the remission of the unpaid taxes which had been aEEessed upon the 
fictitious and inflated value contained in the false and fraudulent re
port. In August, 1912, on this identical statement, thP. government of 
the United States, acting through the commissioner of internal revenue 
under the secretary of the treasury by and with the advice of the 
solicitor, department of justice, abated the excise tax and remitted all 
taxes due the federal government." 

Counsel for the applicant say that: 

"The state of Ohio surely has power to grant relief in a tax mat
ter appealing so strongly to equity and justice. All the powers of the 
sovereign state for the equifable adjustment, revision and remission of 
taxes have been combined, consolidated and vested in your honorable 
board." 
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They quote section 1465-33 of the General Code, as follows: 

"All powers, duties and privileges imposed and conferred npon any 
state board, which board was abolished, or its powers in whole or in 
part conferred upon the tax commission of Ohio, by an act of the 
general assembly, passed May 10, 1910, or any power or duty theret<J>
fore conferred upon any state or county officer or board, which power 
and duty by such act was conferred upon such commission, is hereby 
imposed and conferred upon the commission created by such act." 
Ohio General Code, section 1465-33. (Sec. 35, 102 0. L. 229.) 

Quoting from brief of applicant, under heading number two: 

"The tax c·ommission of Ohio has power to remit taxes illegally 
assessed, and, therefore, may abate the taxes in question. 

"Section 149. (Remission of taxes and penalties.) The commis
sion may remit taxes and penalties thereon, found by it to have been 
illegally assessed, and such penalties as have accrued, or may accrue, 
in consequence of the negligence or error of an officer required to per
form a duty relating to the assessment of property for taxation, or 
the levy or collection of taxes. It may correct an error in an assess
ment of property for taxation or in the duplicate of taxes in a county, 
but its power, under this section, shall not extend to taxes levied under 
the provisions of subdivision two of chapter fifteen of title two, part 
second, of the General Code." Ohio General Code, section 5617-4. Sec. 
149 (102 0. L. p. 257.) 
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Quoting again from brief of applicant's counsel, page 10: 

"The commission may raise or lower the assessed value of any 
real or personal property, first giving notice to the owner or owners 
thereof fixing a time and place for hearing any person or persons in
terested to the end that the assessment laws of the state may be 
equitably administered." Ohio General Code, section 5617-2. Sec. 147 
(102 0. L. p. 257). 

The applicant bases its claim upon the jurisdiction and power of the tax 
commission to remit taxes and penalties thereon, found by it to have been 
illegally assessed. The contention of Mr. Groom is that the facts presented, 
if true, do not disclose that the taxes against the Second national bank have 
been illegally assessed. Mr. Groom's position is that the only remedy of the 
Second national bank was under paragraph 147, Ohio General Code, section 
5617-2, 102 0. L. 257, wherein it is provided that the commission must first 
give notice to the owner or owners of real or personal property, fixing a time 
and place for hearing any person or persons interested, to the end that the 
assessment laws of the state may be equitably administered. It is argued by 
Mr. Groom, and of course is conceded by Judge Jelke and his associates, that 
the time had gone by before the application was filed for any relief under 
paragraph 147 aforesaid. So that the question in its last analysis is this: 
[f the facts set forth in the application be true does it legally follow that the 
assessment was illegal? Applicant's counsel say "yes" to this question, and 
Mr. Groom says "no." The former say the bll.nk officials were the agents of 
the stockholders for the purposes of taxation; the latter say that the bank 
officials were the agents of the state for the purposes of taxation. 

In People vs. Weaver, 100 U. S., 539, the first syllabus is: . 

"The provision in section 5219 of the Revised Statutes of the 
United States, that the state taxes on the shares of any national bank
ing association shall not be at a greater rate than is assessed on other 
moneyed capital in the hands of individuals of the state has reference 
to the entire process of the assessment, and includes the valuation of 
shares as well as the rate of percentage charged thereon." 

Construing this section under consideration, Waite, C. J., in Hepburn vs. 
The School Directors, 23 Wallace, 480, at page 484, said: 

"Therefore, some plan must be devised to ascertain what amount 
of money at interest is actually represented by a share of stock. * * * 
It is not the amount of money invested that is wanted for taxation, 
but the amount of moneyed capital which the investment represents 
for the time being. If the value set upon the share does not exceed 
this amount, it will not be assessed at a greater rate than other money 
at interest." 

Applicant's counsel, commenting on this, say, at page 19 of their brief: 

"From this it follows that if the tax value exceeds the amount of 
moneyed capital which the share represents for the time being, taxa
tion based thereon is at a greater rate than other money at interest. 
Since this is the case, the tax thus levied is, therefore, unauthorized 
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by section 5219 of the United States Revised Statutes, and since it is 
unauthorized, that is to say, since the levy is not in exercise of the 
power delegated by congress, it is void, as an interference with the 
federal agency. 

"In the case at bar, the amount invested in the shares was prob
ably accurately represented by the cashier's return. But the amount 
of moneyed capital which the investment represented for the time 
being was nil. 

"The whole capital, and each proportional part thereof, as repre
sented by each individual share, had been utterly wiped out. It fol
lows, therefore, that the taxation of these worthless shares calculated 
upon a valuation of $200 per share, is taxation at a greater rate than 
on other money at interest. Since this is the case, the taxes under 
consideration are illegal and void. 

"We have found that the taxes under consideration were not only 
unauthorized by statute, but were prohibited by the fundamental law 
of the land. Hence it is clear that taxes thus levied are illegal as that 
term is universally defined, and since such taxes are· illegal, it is 
within the power of the board of tax commissioners as enumerated in 
the statute to remit them." 
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It might further be added that-to use a common but expressive phrase
it is up to the state to see that its scheme of taxation conforms not only to 
the letter but to the spirit of section 5219, Revised Statutes of the United 
States. The state must see that the state taxes on the shares of any national 
banking association shall not be at a greater rate than is assessed on other 
moneyed capital in the hands of individuals of the state, and that this includes 
the valuation of shares as well as the rate of percentage charged thereon. 
Keeping in mind now that the right to assess the shares of national banks is 
permissive and that the character and scope of the permission is defined by 
federal statutes, which are interpreted by federal decisions, we come pretty 
quickly to the conclusion that it is the duty of the state to conform strictly 
to the federal requirements, else the state itself is outside of the permission 
granted by the federal statute: and if the state itself iR without the permis
sion there can be no question that the tax has been illegally assessed, if there 
was fraud on behalf of the officials of the bank and the stockholdas were 
in no wise parties thereunto. 

Section 5411 of the General Code is as follows: 

"The cashier of each incorporated bani,, and the cashier, manager 
or owner of each unincorporated bank, shall return to the auditor of 
the county in which such bank is located, between the first and second 
:Mondays of :\lay, annually, a report in duplicate under oath, exhibiting 
in detail, and under appropriate heads, the resources and liabilities of 
such bank at the closo of business on the Wednesday next preceding 
the said second :\Ionday, with a full statement of the names and resi
dences of the stockholders therein, thA number of shares held by each 
and the par value of each share, and of l<he amount of capital employed 
by unincorporated banks, not divided into shares, and the name, resi
dence and proportional interest of each owner of such bank." 

Is the cashier of the bank the agent of the stockholders for purposes of 
taxation? It will be kept in mind that national banks are the creatures of 
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the federal government; that the stockholders proeeed in conformity to fed-
. eral requirements, that they select such officers as the federal laws demand, 

and in conformity thereto. By the selection of such officers, which are for all 
executive purposes in connection with the bank, they do not empower the 
cashier of the bank or any other executive officer to report for taxes and to 
report in a manner binding upon them. Suppose the stockholders were of 
opinion, and so voted at a meeting, that their stock was worth a certain amount 
and the same was true; and suppose the cashier reported a higher amount to 
the county auditor; the action of the stockholders would not be binding upon 
the state government-the stockholders, in fact, have nothing to do with the 
matter; they are without power to act, and the doctrine of estoppel could in 
no wise apply to them. 

Judge Day, in Lander, Treasurer, vs. Mercantile National Bank, 118 Fed., 
785, at page 789, said: 

"The stockholder in banks, as 'we have already seen, is not re
quired to return his shares; that duty devolves upon the cashier." 

Judge Jelke well says in his brief: 

"Where a man does that which he, and he alone, is required to do, 
he cannot be said to act for one whose duty he has not undertaken 
and whose instructions he does not obey. Since the cash.ier in the pres
ent case did not act for the stockholders, it is clear that he was not 
their agent." 

It is further observed in the brief: 

"In the second place, the existence of agency presupposes the right 
of selection on the part of the person represented or served. 

"It is a fundamental principie that agency can exist only by the 
will of the principal, and with the consent of the agent. It is, there
fore, essential to the formation of the relation that the principal shall 
in some manner, either expressly or by implication from conduct for 
which he is responsible, appoint the agent, and that the agent shall 
in some way accept the appointment." 

31 Cyc. 1215. 

Nor is the case one wherein the relation of principal and agent can be 
created by opEration of law, because the collection of the taxes upon the stock 
through the instrumentality of the corporation itself is merely permissive again, 
and it is not to be thought for a moment that the federal statute would per
mit the state to r::sort to any scheme of taxation which would work inequity 
and injustice upon innocent stockholders. If the corporation were an Ohio 
one it is conceded that the relation of principal and agent could be created by 
operation of the Ohio statute; but when it is kept in mind that the relations 
which exist are solely relations between the stockholders and the federal gov
ernment, the state being without any jurisdiction whatever, save of a per
missive character, and that being to assess the stock when the state adopts 
means and agencies for the assessment of that stock, leaving out of view the 
will of the stocl,holders, the means, agencies and instrumentalities selected by 
the state are the state's, by which it is bound and not the stockholders. 

As before said-and it can be said again at the expense of repetition-it is 
the duty of the state to see that no fraud is perpetrated upon an innocent 
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stockholder in a national bank. The entrance of fraud into the transaction 
leading up to the assessment vitiates the entire assessment and, in my judg
ment, makes the same illegal, and gives to the tax commission full jurisdiction 
to correct the return just as fully as if the tax commission or the county 
auditor themselves had made the error. 

Quoting again from applicant's brief, under heading ten: 

"However, the federal government has conferred upon the state the 
power to tax the shares of stock in national banks in the hands of the 
shareholders thereof. Under this grant, the state may require the bank 
to pay the taxes on the shares when it can reimburse itself from divi
dends on the stock." 

"Section 5219, Revi!::ed Statutes of the United States, provides: 

"'STATE TAXATION. Nothing herein shall prevent all the 
shares in any association from being included in the valuation of 
the personal property of the owner or holder of such shares, in as
sessing taxes imposed by authority of the state within which the 
association is located; but the legislature of each state may deter
mine and direct the manner and place of taxing all the shares of 
national banking associations located within the state, subject only 
to the two restrictions, that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such state, and that the shares of any national 
banking association owned by non-residents of any state shall be 
taxed in the city or town where the bank is located, and not else
where. Nothing herein shall be construed to exempt the real 
property of associations from either state, county or municipal 
taxes, to the same extent, accorrling to its value, as other real prop
erty is taxed.' 

"The general rule as to the right of the state to exact from the 
bank the payment of taxes assessed pursuant to the statute is thus 
stated in 5 Thompson on Corporations, section 5938: 

" 'The Rtate has power by express statute to that effect, to re
quire national banks to pay the taxes lawfully assessed against the 
shareholders and reimburse themselves from dividends due such 
shareholders or otherwise, but this must be done by express 
authority.' 

"Accord: 

"National Bank vs. Commonwealth, 9 Wall, 353. 

"Pursuant to this grant of power as thus construed, the state of 
Ohio has provided that the bank shall pay the taxes upon such shares 
and recoup the amount from dividends which are then due or which 
may thereafter become due upon such stock. 
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"Ohio General Code, section 5672: 

" 'Taxes assessed on shares of stock, or the value thereof, of a 
bank or banking association, shall be a lien on such shares from 
the first 1\Ionday of l\Iay in each year until they are paid. It shall 
be the duty of every bank or banking association to collect the 
taxes due upon its shares of f'tock from the several owners of such 
shares, and to pay the same to the treasurer of the county in which 
such bank or banking association is located, as other taxes are 
paid, and any bank or banking association failing to pay the said 
taxes as herein provided, shall be liable by way of penalty for the 
gross amount of the taxes due from all the owners of the shares of 
stock, and for an additional amount of one hundred dollars for 
every day of delay in the payment of said taxes.' 

"Section 5673, of the Ohio General Code: 

"''Such hank or banking association paying to the treasurer of 
the county in which it is located, the taxes assessed upon its shares, 
in the hands of its shareholders, respectively, as prodded in the 
next preceding section, may deduct the amount thereof from divi
dends that are due or thereafter become due on such shares, and 
shall have a lien upon the shares of stock and on all funds in its 
possession belonging to such shareholders, or which may at any time 
come into its possession, for reimbursement of the taxes so paid on 
account of the several shareholders, with legal interest; and such 
lien may be enforced in any appropriate manner.' 

"Construing these sections, the circuit court of Ohio, in the case of 
the National Trust Company vs. M. A. Lander, 19 0. C. C., 271, as treas
urer, etc., has said: 

"' (2) Taxation is on stock, not on bank. The tax against the 
shareholder, and the provision for the banks paying it, is not a 
provision for the bank paying its own tax, but a mere method of 
collecting the tax from the stockholders, and the lien is upon no 
property of the bank, but entirely upon that of the stockholder. 

" ' ( 4) Bank pays tax for the stockholders. Requiring the bank 
to pay the treasurer is but another method of requiring the stock
holder to pay his tax.' " 

Quoting from applicant's brief, under heading twelve: 

"Notice to shareholders of impairment of capital of the bank is a 
quasi-judicial determination that cannot be questioned collaterally. 

".April 18, 1912. 

"Sm:-You are hereby notified that this association has received 
notice from the comptroller of the currency that its capital stock has 
become impaired by the amount of $1,000,000.00 and that under the 
provisions of section 5205, United States Revised Statutes, this defi
ciency in the capital stock must be made good by assessment upon the 
shareholders pro rata to the amount of capital stock held by each, or 
the bank placed in liquidation. 
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"Your proportion of the asses'3ment upon ............ shares held 
by you amounts to $ ............... . 

"You are hereby notified that a meeting of the shareholders of this 
association will l;e held on the 1St h day of l\Iay, 1!l12, at 10 o'clock a. m., 
at the offices of The Second X:.:.tional Ihnlr, Xinth and :\lain streets, 
Cincinnati, Ohio, for the purpose of considering and voting upon the 
question of paying the asses~ment within three months from April 18, 
1912, the date of the comptroller's notice, Oi' placing the bank in 
liquidation. 

"Section 5205, United States Revised Statutes, provides that: 

" 'Every association which shall have failed to pay up its cap
ital stock, as required by law, and every association whose capital 
stock shall have become impaired by losses or otherwise, shall, 
within three months after receiving notice thereof from the comp
troller of the currency, pay the dificiency in the capital stock, by 
assessment upon the shareholrlers pro rata for the amount of cap
ital stock held by each; and the treasurer of the United States shall 
withhold the interest upon all bonds held by him in trust for any 
such association, upon notification from the comptroller of the 
currency, until otherwise notified by him. If any such association 
shall fail to pay up its capital stock, and shall refuse to go into 
liquidation, as provided by law, for three months after receiving 
notice from the comptroller, a receiver may be appointed to close up 
the business of the association, according to the provisions of sec
tion 5234.' 

"This section was am( ndeu by section 4, act of .June 30, 1876, as 
follows: 

"That the last clause of section 5205 of said statutes is hereby 
amended hy adding to the said section the following proviso: 

"'And provided, that if any shareholder, or shareholders, of 
such bank shall neglect or refuse, after three months' notice, to 
pay the assessment, as pr<Jvided in this section, it shall be the duty 
of the board of directors to cause a sufficient amount of the cap
ital stock of such shareholder or shareholders to be sold at public 
auction (after thirty days' notice shall be given by posting such 
notice of sale in the office of the bank, and by publishing such 
notice in a newspaper of the city or town in which the bank is lo
cated, or in a newspaper published nearest thereto), to make good 
the deficiency; and the balance, if any, shall be returned to such 
delinquent shareholder or shareholders. 

" 'W. S. RosE, 
" 'CHAHLES A. HIXSC'II, 

" 'CLIFFORD B. WRIGHT, 

"'FHEIJERIC'K HEHTEXSTJ:TX, 

" 'B. H. KnoGER, 
" 'CASPEH H. RowE, 
"'CHARLES E. WILSOX, 

" 'HAJ:HY L. L.\ ws. 
"'Jonx O~tWAI,E, 

"'Directors of The Seconcl National Bank, ot Cincinnati, Ohio.' 
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"Such action by the comptroller of the currency appropriated all 
the assets of the bank to the payment of creditors, practically set them 
aside and made them a trust fund for that purpose, thereby leaving 
nothing for the shareholders. 

"The finding of the comptroller is conclusive both as to the 
necessity for and the amount of such assessment. 

"It amounts to an express finding that all of the bank's assets are 
needed to pay its creditors. 

"This finding is conclusive and binding upon the shareholders and 
cannot be questioned either at law or in equity. 

"It is likewise binding upon the state of Ohio, whose only right to 
tax bank shares is by federal grant and that grant is subject to all prior 
rights, claims and liens reserved to the federal government and ·its offi
cers, to safeguard and perpetuate such national bank as a federal in
strumentality. 

. , 

" 'The decision of the comptroller of the currency that the cap
ital stock of a national bank is impaired is conclusive on the stock
holders of the bank and on the courts, the bank having no alter
native but to make good the impairment or liquidate.' 

"Thomas vs. Gilbert, et al., 101 Pacific, 393 . 

"Where a national banking association is insolvent, order of comp
troller of currency declaring to what extent the individual liability of 
stockholders shall be enforced is conclusive. 

"(United States supreme court, 1869.) Kennedy vs. Gibson, 75 U. S. 
(8 Wall.), 498. 

" (United States supreme court, 1876.) Casey vs. Galli, 94 U. S., 
673. 

"(United States supreme court, 1878.) Germania Nat. Bank vs. 
Case, 99 U. S., 628. 

· "(United States circuit court of appeals, 1901.) Deweese vs. Smith, 
106 Fed., 438. 

"(United States circuit court of appeals, 1899.) Aldrich vs. Camp
bell, 2 B. C., 481, 97 Fed., 663. 

"(United States circuit court.) Bailey vs. Sawyer, 4 Dillon, 463. 
"(United States circuit court, 1891.) Young vs. Wempe, et al., 46 

Fed., 354. 
" (California.) O'Connor vs. Witherby, 111 Cal., 523. 
"The question as to whether there is a deficiency of assets, and when 

it is necessary to enforce the individual liability of shareholders, is for 
the comptroller to determine, and his decision in this matter is final 
and conclusive. 

"(United States supreme court, 1869.) Kennedy vs. Gibson, 75 
U. S. (8 W~ll.), 498. 

"(United States supreme court, 1878.) Germania Nat. Bank vs. 
Case, 99 U. S, 628. 

"(United States supreme court, 1876.) Casey vs. Galli, 94 u. s., 
673. 

"(United States 'circuit courl.) Strong vs. Southworth, B Ben.-, 
331. 

"(United States circuit court.) Bailey vs. Sawyer, 4 Dill., 463. 
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"The action of the comptroller in ordering an assessment against 
the stockholders of an insolvent national bank ls conclusive on the 
stocl,holders of the necessity for such assessment, which cannot be 
questioned by them, either at law or in equity. 

"(United States supreme court, 1869.) Kennedy vs. Gibson, 75 U. 
S. (8 Wall.), 498. 

"(United States supreme court, 1876.) Casey vs. Galli, 94 U. S., 
673. 

"(United States supreme court, 1878.) Germania Nat. Bank vs. 
Case, 99 U. S., 628. 

"(United States circuit court of appeals, 1899.) Aldrich vs. Camp
bell, 97 Fed. Rep., 663. 

"(United States circuit court, 1899.) Aldrich vs. Yates, 95 Fed. 
Rep. 78. 

"(United States circuit court, 1895.) N ead vs. Wall, 70 Fed. Rep., 
806. 

"(United States circuit court, 1889.) Welles vs. Stout, 38 Fed. 
Rep., 67." 
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The situation disclosed by what is contained under heading twelve in the 
brief of applicant's counsel is unusual indeed and discloses a state of facts which 
in no wise makes it a dangerous precedent for your commission to accord relief 
in the present case, because, as is therein said, you have a quasi-judicial deter
mination that cannot be questioned collaterally of the fact that at the time 
when the second half of the taxes in question became payable there was no 
fund out of which to pay them. If the second half of the taxes were to paid the 
payments would unquestionably affect the 100% assessment required by the 
federal authorities. This assessment was unquestionably ordered for the protec
tion of creditors and depositors and those having a conscionable claim, a claim 
not resting upon the fraudulent act of an officer. I do not believe that the fed
eraJ instrumentality would permit itself to be used in the way of raising a fund 
to pay an obligation inequitable. For your board to refuse to entertain this 
application would mean to put at a discount the opportunity held out by the fed
eral government to the stockholders to put up their capital stock twice. The 
honor of the stockholders of the bank in coming forward and saving the depos
itors and creditors from loss is to be encouraged and commended by the state 
and not placed at a discount. 

I have given most careful consideration to the lucid brief of Mr. Groom 
and I concur fully in his ('Onclusions, if the case were one wherein there was 
no fraud on the part of the bank officials. If it were a case of mere over-valua
tion by error of judgment I would unhesitatingly suggest to your commission 
not to assume jurisdiction but in my judgment this is a splendid illustration 
of fraud vitiating the whole transaction. 

Mr. McGhee, first assistant attorney general, was present in the grand jury 
room at the recent investigation of The Cincinnati Trust Company and heard 
the testimony with reference to the value of the Ford-Johnson securities, which 
are the securities, as I understand it, upon which face value was returned by 
the bank officials in the case of the Second National Bank. He informs me, 
and likewise the proseruting attorney of Hamilton county has informed me that 
the securities of the Ford-Johnson Company were almost worthless, and that the 
same was well known to the bank officials in April. 1911. I went over the testi
mony myself personally as to the value of the Ford-Johnson stocl' and securi
ties, and such was my own ('Onclusion. I agree with Judge Jelke in his state
ment that, 
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"The old shares never had the reported value, never had any value 
properly subject to tax in the year 1911, and whatever contingent value 
they might have had was entirely wiped out by the comptroller's action, 
like the total destruction of a chattel by fire or other catastrophe. 

"Hence, any effort to make the restored or rehabilitated shares 
liable for this tax would be an assault to weaken or destroy a federal 
instru mentality." 

If you find the facts to be as stated in the application it is my judgment 
that if the state of Ohio were to enforce the collection of the second half of 
the taxes and cognizance thereof were taken by the federal government, it 
would not be unliliely that the federal government would take away from the 
state the convenient right which it has heretofore enjoyed of collecting taxes 
on bank shares through the instrumenality of the bank itself. 

I concur in the conclusion reached by Judge Jelke, that there is every legal 
and equitable reason for the remiss! on of this tax; to insist upon its payment 
would be equivalent to assessing the innocent and unfortunate shareholders 
upon their loss, because: 

1. The tax was based upon a valuation reported in bad faith by an agent 
designated by the state. 

2. The tax was illegally assessed. 
3. An attempt to collect it would be vain and fruitless in many instances, 

and, in all, work a hardship without profit to the state. 
4. An attempt to collect it would embarrass and tend to weal{en and de· 

stroy a federal instrumentality. 
5. The law and the public and private conscience demand it. 
It has been my constant aim, during my incumbency in office, to allow no 

point on behalf of the state if there was any doubt whatever about it. The 
same principle applies to your honorable board; if either of us have ·doubts we 
should submit the matter to court. On the other hand, I take it that no public 
officer should permit fraud to stand as a shield between him and the discharge of his 
duty. I cannot conceive that any wrong will be done anybody by your assum
ing jurisdiction to hear and determine this case; and if you find that the offi· 
cials of the bank acted fraudulently, and that taxes have been imposed two or 
three timEs greater than should have been imposed, that the cashier of the 
bank !mew it at the time, you have a rigllt to correct the returns as if listing 
the property de novo, and afford such relief as equity and good conscience de
mand. 

Very truly yours. 
TD!OTHY S. HOGAX, 

.Attorney General. 
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113. 

TAXES AND TAXATION-PUBLIC UTILITY-APPLICATION OF EXCISE 
TAX AND PROPERTY TAX TO PUBLIC UTILITY CD:.\IPANIES-::.\IANU· 
FACTURING CO::.\IFANIES, RF:AL ESTATE CO::.\IPANIES AND CLEVE
LAND TRUST CD:.\IPANY. WHEN ENGAGED INCIDENTALLY IN THE 
BUSINESS OF FURNISHING ELECTRIC LIGHT AND POWER TO CON
SL'::.\IERS-"\YHEN THE EXERCISE OF POWER ULTRA VIRES AND IL
LEGAL. 

Section 5414, General Code, specifics that the term "public utility'' shall 
embrace electric light companies, and that the term also includes any plant or 
property on·ner/ or operated, or both, by such company. 

Section 541G, General Code, specifies that any person, pasons, firm. firms, 
copartnership, 'COluntary association, joint stock association, or corporation, 
wherever organized or incorporated, 1c1ten engaged in the business of supplying 
electricity tor light, heat or power purposes is an electric light company; and 
section 5483, General Code, requires the auclitor to charge for collection from 
each electric light company, an excise tax tor the privilege of carrying on its 
intrastate business. The term business as it is used these stat,utcs, includes an 
incidental as zuell as the primary activity of a corporation. 

E.xcise taxes are two sorts; those imposed upon tlze manufacture or sale of 
commoclities; ancL those imposed upon pursuits or occupations. The latter is the 
form comprehended by these statutes. Excise taxes are imposed either by rea
son of a special privilege enjoyed, or because of an enhancea value attached to 
the business by reason of its nature, or by reason of the fact that the business 
is a natural monopoly. 

The foundation of the excise ta:r., under these statutes, is based partly on 
each of these incidents. These incidents at·tach to a business, whether or not the 
same is pursued as an incident to the primary activity of a person, firm or 
corporation, or whether such business is itself the principal pursuit engaged in. 

License taxes which m·e imposed in the carrying out of tfle police power 
have for t·heir foundation. practically the same reasons which justify the impo
sition of e:rcise taxes, and tlzercto1·e. decisions construing the exercise of the 
power to impose license taxes may be applied in interpreting the right to impose 
excise taxes. The cleeisions relating to license taxes endorse the rule that an in
cidental uusiness may be subject to a separate license or excise tax, upon the 
value tlzercof. ·when a corporation, therefore, is incidentally engaged in a man
ner not even inclependent of the primary purposes tor which ib was formed, such 
incidental activity may be taxed by reason of the tact that it is devoted to a 
public use and therefore charged with a public interest·, 1tnder the above stat
utes, providing for the imposiion of an excise tax. 

'l'his rule is supportecL by the principle that the legislature is not presumed 
to have left open the question, wlzet·lzer or not, the .business of supplying electric 
light ancl power teas in reality an incidental or an independent activity. 

Dnrler tlze rule of State ex rel. vs. Taylor, where specific provision is not 
othcncise made, a corporation may be formed for the carrying o.t of but one 
specific primary purpose. Manufacturing companies, therefore, may not be 
authorized to pursue, in addition to the power to manutacure, the further inde
pendent pozcer to dispose of electric lighb and power to consumers. The same 
is true as to corporations organizccl to constmct and operate a public building; 
and the rule is also applicable to the Clevclancl Trust Company, organized pri
marily for the 1mrpose of conducting a banking business. 

18-A. G. 
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Under section 10212, General Code, however, natural or artificial gas com
panies, gas light or coke companies, companies for supplying water tor public 
or private consumption,· electric light companies, or any electric light and power 
company, or any water company,· or any heating company, or any incline, mov
able or rolling road company, doing business in the same municipal corpora
tion, may consolidate into a single corporation, and this statute is construed to 
give the implied power to form a corporation for the carrying on of any one 
or several of these businesses in the first instance. These rules do not apply 
to foreign corporations, which may be admitted to do business in this state in 
the performance ot any number of purposes for which any one corporation may 
be organized to conduct within this state. 

Any of these companies, however, may be engaged in the production ot 
electric light and power for purposes incidental tQ their primary activities, and 
if when producing the same within these limitation, to prevent economic waste 
they dispose of their surplus current to outside consumers, such business may 
be authorized as incidental to their primary activity. Under these rules, there
tore, when a corporation is authorized to purstte but one purpose, within the 
limitations aforesaid, it is not prevented from pursuing several businesses, pro
viding that all businesses, not authorized by their primary purpose clauses, arc 
indulged in as merely incidental to their principal business or purpose. 

Inasmnch as the legislature cannot be presumed to have intended that the 
question, whether or not a business is or is not a public utility business, shall be 
left to the discretionary determination of the taxing power, and in view of the 
clean cut definitions comprehensive of the term public tttility, as set out in 
the above statutes, the question as to whether or not such business constitutes 
a public utility, must be left to the determination of the court in a q1w warranto 
or injunction proceeding, and therefore, when a corporation is supplying electric 
light or power to consumers, as set out in secHon 5416, General Code, whether 
incidental or primary, such business shall be subjected, by the taxing authori
ties, to the taxes provided tor public tttilities, even though it is supposed t·hat 
the powers, in so conducting such business, a.re ultra vires. Regardless of the 
extent, therefore, to which a corporation may be engaged, in t·he bttsiness of 
furnishing electricity to consumers, regardless of the tact that it may be en
gaged in some other principal enterprise, to which the furnishing of electricity 
is subordinate, regardless of whether the furnishing of electricity is properly 
incidental to such other enterprise, or is virtually independent thereof, regard
less of the declared purpose of the corporation, and regardless of the question 
of ttltra vires, such company is, if it habitually and customarily furnishes elec
t?·ic cttrrent to consumers, an electric light company within the meaning of sec
tion 5416, General Code. 

Such corporation, therefore, must make reports tQ the tax commission and 
pay excise tax on its gross receipts. Its property ·must also be valued tor tax 
on a unit basis 1Jy the tax commission, upon property reports made to t·he com
mission. Such corporation is not required to make annual reports to the com
mission as a domestic corporation tor profit, or as a foreign corporation tor 
profit, doing business in Ohio. 

The gr:oss receipt·s required to be repo1·ted to the tax commission, upon 
which the excise tax is to be computed, under section 5417, General Code, are all 
the interstate receipts of the corzJoration so engaged in the operation of a public 
utility. 

Under section 5419, General Code, all filte real estate, personal property, 
moneys and credits, owned and held by such corporation, within this state, in 
the exercise of its corporate powers, or as incidental thereto, whether such 
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property or any portion thereof is used in connection u;ith such public utility 
business or not, must be reported and valuea upon the unit basis by the tax 
commission. 

Cou;:~mtcs, OHIO, :\larch 13, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE::IIEX: -I beg to acknowledge receipt of your letter of August 20th, 
enclosing copies of the respective purpose clauses of the articles of incorpora· 
tion of some fourteen corporations, and of your subsequent letter of August 
21st, enclosing similar copies of purpose clauses of two other corporations. 
Your letters advise me that all of these corporations are supplying electricity, 
for light, heat or power purposes, to consumers within this state, and that in 
the case of each one of them this activity is subordinate or incidental to the 
principal business carried on by the company. You request my opinion upon the 
question as to whether the supplying of electricity, for light, heat or power pur· 
poses to consumers in Ohio, under these circumstances, constitutes these com
panies, or any of them, "electric light companies" or "public utilities," as de
fined in sections 40 and 39, respectively, of the act of June 2, 1911, 102 0. L., 
224; and, specifically, as to whether or not, as such electric light companies or 
public utilities, these companies, or any of them, are required to make property 
returns to the tax commission, under section 46 of said act, and to have their 
plants or properties valued for simple taxation by the commission; and whether, 
also, such companies are liable, on the one hand, for reports to the commission, 
under section 81 of said act, and excise taxes, under section 92 thereof, or, on 
the other hand, for reports to the commission, under section 106 or section 110, 
as the case may be, of said act, and franchise taxes, under section 109 or sec· 
tion 113 thereof. 

I may anticipate slightly by saying that the question is not necessarily the 
same as to all of these companies; that is to say, it is not a single legal problem 
that is involved, but, perhaps, several. These corporations, according to the 
provisions of their respective articles of incorporation, fall into, at least five 
classes; and the questions involved ought to be separately considered and deter
mined as to each one of these five classes. 

In the first class of corporations enumerated by you in your letters may be 
placed those corporations which are given, by their articles of incorporation, ex
press pou;er to furnish, supply or sell electricity. The corporations falling into 
this class, with the purpose clauses of their respective articles of incorporation, 
as quoted by you, are as follows: 

"Beclto1·d Electric Light; & fower Company. 

"Maintaining and operating an electric light plant, an electric 
power plant, and a water power plant in and about Bedford, Cuyahoga 
county, Ohio, and the doing of any and all things necessary and incident 
thereto." 

''Mantua Light, Heat & Po1ccr Co. 

"Manufacturing, producing, furnishing, selling gas and electricity, 
or either, for heat, light, power and other purposes, and for doing all 
things incident to said purpose." 
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I do not place in this class those corporations whose charters attempt to 
authorize them to carry on, jointly, the business of some form of manufacturing 
and .that of furnishing electric current. Such corporations will be placed in a 
separate classification, which I will next define, and the members of which 1 
will now enumerate. 

The second class, at the nature of which I have already hinted, consists of 
those corporations, the purpose clause of whose articles of incorporation at
tempt to authorize the business of furnishing electric current for light, heat or 
power purposes, in connection with some distinct enterprise other than the fur
nishing of water, gas or other similar utilities. In most instances, as. will be 
observed by the purpose clauses quoted, this distinct activity is that of 1nanu
facturing in some form or another. The members of this class, with the pur
pose clauses of their respective articles of incorporation, as quoted by you, are 
as follows: 

"Camden Electric Light & Milling Co. 

"Operating a steam and water power plant to create power suffi
cient to run a mill for the grinding of grain, and to run electric motors 
and dynamos for the furnishing of light and power, and to do all other 
things incidental thereto." 

"Elyria Milling & Power Company. 

"Owning, controlling and operating flour and grist mills and for buy
ing and selling at wholesale and retail and dealing in grain, seed, flour, 
feed and kindred merchandise, and for the purpose of producing, mar
keting and supplying heat, power and light generally, and of owning all 
machinery, privileges, real estate and other property needed in carrying 
on such business, and for doing all things incident to such purposes 
and business." 

"The Long Manufacturing Company. 

"Owning and operating mills for the manufacture of flour, feed and 
all kindred products; dealing in flour, grain, feed, cement, concrete 
blocks. brid:s, coal, salt, lime and kindred products, and for the produc
tion of electricity by and with the power used in said milling business 
to light and heat said mills and premises, and of disposing of and selling 
the surplus current, and do all things necessary and incident to the 
supplying of said current for lighting streets and heating, lighting and 
furnishing power to business places and dwellings." 

"Sheriff Street Jiarlcet and Storage Company. 

"July 31st, 1890. 

"The business of the storage and sale of provisions, goods and mer
chandise on behalf of the company or others; the constructing, own
ing and operating buildings adapted to such business, and the leasing 
of the same or parts thereof or rights thereunder to others, for use in 
the sale of meats, fish, poultry, flowers, vegetables and fruit; all kinds 
of personal property, food substances and marketable commodities. 



~"'NUAL REPORT OF THE A.TTORXEY GENERAL. 

"Amendment to the above signed June 6, 1895. 
"Adding to the third clause thereof relating to the purpose for 

which the corporation is formed, the following clause to wit: 

"Also the manufacture and sale of ice, and the production by suit
able machinery and appliances, of refrigeration, steam and electric 
power, and electric light, and the furnishing of same to persons and 
corporations for their use in connection with heating, lighting or re
frigeration of buildings or operation of machinery." 
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In the third class I would place those corporations which are simply or
ganized as manufacturing companies, without express authority or attempted 
authority to engage in the business of selling electric current. These corpora
tions are as follows: 

"The Ohio Pail Company. 

"Changed September 6th, 1898, from 'Udall-Shillito Co.' 

"Manufacturing, purchasing and dealing in wooden ware, including 
pails, tubs, material for same, and all things incident thereto." 

"Pickering Hardware Company. 

"The manufacture and sale of general hardware of every kind and 
description, including hoop iron, cotton duck and other goods and mer
chandise and everything connected with or incidental to the carrying 
on of a general hardware business." 

"The Smith Gas Power Co. 

"Manufacturing purchasing, selling and dealing in any and all kinds 
of gas engines and gas producers, and in any and all tools, machinery, 
devires, appliances and supplies used in manufacturing the same, and 
all things incident thereto." 

"Stockport Milling Company. 

"Erecting and operating a flour and feed mill." 

In the fourth class may be grouped together certain corporations organized 
for the purpose of dealing in real estate and erecting buildings. T'he members 
of this class are as follows: 

"The Caxton Building Company. 

"Acquiring and holding real estate, erecting buildings and furnish
ing to tenants and others space, power, light and other facilities." 

(It will be observed that this purpose clause is lil{e those of the second 
class of companies, above defined and enumerated, in that the furnishing of 
light to "others" is specifirally enumerated as a purpose of the corporation. It is 
deemed better, however, to include this company with the other building com
panies.) 
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"Commercial Tribune Building Co. 

"Copy of purpose clause in charter. 

"For the purpose of acquiring by lease or purchase land in the city 
of Cincinnati fronting on Walnut street and on Government place and 
erecting thereon a building and maintaining and renting said building 
and for purposes incidental thereto." 

"The Dayton Arcade Company. 

"Constructing and maintaining buildings to be used for hotels, store 
rooms, offices, warehouses and factories." 

"The Ely Realty Company. 

"Leasing, buying, selling and dealing in real estate, and the con· 
structing and maintaining buildings and improvements thereon, to
gether with all things incident and necessary thereto, and is to exist for 
a period of twenty-five years." 

"The Palace Hotel Company. 

"For the purpase of constructing, purchasing or leasing, using and 
maintaining a building or buildings with the necessary land to be used 
as a hotel and for stores, store rooms, offices or apartments, with all 
appendages and accessories connected therewith." 

In the fifth class I would place, alone, the Cleveland Trust Company, which 
is a consolidation of a corporation of that name and one known as The Western 
Reserve Trust Company. It will not be necessary to quote these articles of in
corporation, as neither of them contain any recital of power either to hold real 
estate for the use of the company, or to dispose of electric current. In short, 
the enumerated powers of both of the original companies, now consolidated into 
the one corporation, are simply those of "safe deposit and trust companies" as 
defined by statute. 

Before proceeding to discuss the several questions, which it seems to me 
are thus raised, I deem it proper to refer to the fact that you call attention, 
in your letter of August 20th, to two opinions of this department, one rendered 
by my predecessor, Hon. U. G. Denman, on June 25, 1910, and found on page 
272 of the attorney general's report for the year 1910, and the other rendered 
by myself, to the commission, on February 11, 1911. 

In the first of these opinions 1\Ir. Denman held, in short, that a corporation, 
organized for the purpose of holding real estate and erecting buildings thereon, 
has no .Power to generate electricity and to sell a small portion, presumably 
the surplus thereof, to consumers other than the tenants of its own building; 
and that, because of this conclusion of law, a corporation, so organized, would 
not be subject to the then excise tax, measured by gross receipts, being the same 
tax above referred to, and being provided for by substantially the same statu
tory language as is incorporated in the present law, with certain exceptions 
hereinafter to be pointed out. 'I'he opinion also held, as a necessary corallary 
to this conclusion, that such a corporation would be liable to the franchise tax 
provided for by the then existing law, which said tax, and the exemptions there
from are substantially the same under the present law, above referred to. 
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This opinion, if correct, would be of much assistance in the solution of 
some of the questions presented by your letter. At the outset of my investiga
tion into these questions, then, I was confronted with the necessity of deter· 
mining whether or not to follow this opinion. Upon careful consideration, I 
came to the conclusion that v:hatever might be the ultimate law of the case, the 
reasoning upon which the opinion was based is not sufficiently persuasive to 
permit me to give my unquestioning assent to the conclusions therein expressed 
I therefore determined to consider the question considered by :\Ir. Denman 
de novo. 

The second opinion to which you refer, singularly enough, related to one of 
the companies above enumerated, to wit: The Ely Realty Company. In it r 
stated my view of what property, under the then existing law, to wit: the act 
of l\Iay 10, 1910, 101 0. L., 3!l9, this corporation should report to the tax com
mission for valuation as a "public utility," assuming the corporation to be a 
~ublic utility, or some of the property owned by it to be such. My opinion was 
not invited at that time upon the question as to whether or not this company 
was a public utility, the question submitted to me being as follows: 

"What property is to be considered in determining the value of the 
property of a public utility; is it only that part devoted to the public 
utility business, or is it the property of the company, where it is 
an incorporated company?" 

In my opinion I used the following language: 

"It is, inferentially at least, acknowledged that such sale of surplus 
current constitutes the company a public utility within the meaning of 
the act of May 10, 1910, * * *." 

So that I did not, at that time, consider the question now presented to me, 
with respect to The Ely Realty Company, or similar companies. I have no 
hesitancy in considering this question without reference to what I stated in my 
opinion of February 11, 1911. 

I deem it proper, however, to point out that the statutory provisions upon 
which the opinion last above referred to was based have been materially 
amended, as I shall hereinafter more specifically show; so that, in any event, 
the former opinion, in the matter of The Ely Realty Company, is no longer to 
be taken as a statement of my views of the law, even as to the point upon which 
it was given. 

Further, before taking up the several classes into which I have divided the 
corporations enumerated by you, I think it best to deal with a question which 
seems to be common to all of thesP rases, and the answer to which, if returned 
in a certain way, will render unn~cessary consideration of any of the other 
questions which have suggested themselves to me. 

It is expressly stated in your letter that each of the corporations which you 
mention is devoting its capital and efiorts principally to some business or activ
ity other than the furnishing of electric current to consumers. I take it that 
by this you mean that in point of tact this is so as to each corporation of which 
you speak; that is, that you have ascertained that the corporations in question 
are, each of them, engaged in such other principal business rrgarrllrss of the 
"purpose'' llr{inerl in thrir several articles of incorporation. I wish. specifically, 
to state that this is my understanding of your letter, for the reason that my 
first impression of your meaning was that you had determined the "principal 
business of the respective companies," of which you speak, by reference to the 
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purpose clauses of their articles of incorporation. Upon exammmg some of 
these articles of incorporation, however, such as those of The Bedford Electric 
Light & Power Company and the Mantua Light, Heat and Power Company, for 
example, it became apparent to me that, at least in these instances, you could 
not have had the technical "purpo'Se"' of the incorporation in mind in speaking 
of the principal business "in which these corporations are engaged." I there
fore, came to the conclusion, as I have already stated, that you desired me, first, 
to consider the effect, if any, of the fact that these companies supply electric cur
rent for light, heat or power purposes, to consumers incidentally to some other 
principal business, ·or, as common parlance has it, as a "side line." That being 
the case, I shall consider this question entirely separate from and unrelated to 
the question as to the bearing of the charter powers of the several corporations 
upon the ultimate answers to the several questions involved in your letter. 

The following provisions of the General Code, consisting of certain sections 
of the act of June 2, 1911, above referred to, are quoted in this connection. The 
interpretation of their meaning is involved here, as well as in connection with 
other questions which will be hereafter discussed. 

"Section 5415. (Sec. 39.) The term 'public utility' as used in this 
act means and embraces each corporation, company, firm, individual and 
association, their lessees, trustees, or receivers elected or appointed by 
any authority whatsoever, and herein referred to as express company, 
telephone company, telegraph company, sleeping car company, freight 
line company, equipment company, electric light company, etc. • • • 
and such term 'public utility' shall include any plant or property owned 
or operated, or both, by any such companies, corporations, firms, indi
viduals or associations. 

"Section 5416. (Sec. 40.) That any person or persons, firm or 
firms, co-partnership or voluntary association, joint stock association, 
company or corporation, wherever organized or incorporated: 

"* * * * * • * * 
"W.hen engaged in the business of supplying electricity for light, 

heat or power purposes, to consumers within this state, is an electric 
light company. * * * *" 

"Section 5483. In the month of October, annually, the auditor of state 
shall charge, for collection from each electric light * * * comp:my, 
a sum in the nature of an excise tax, for the privilege of carrying on its 
intrastate business, * * * *" 

The ultimate question here is, of course, as to the meaning of the word 
"business," as repeatedly used in the above sections, and elsewhere in the act of 
1911. Does this term contemplate an incidental activity, or is its meaning lim
ited to the principal pursuit of the individual or company to which the law is 
intended to apply? Both meanings are possible from the etymological stand
point. Thus, webster's definition of the word, when used in this sense, is as 
follows: 

"That which busies, or engages time, attention, or labor, as a prin
cipal serious concern or interest; spec if.: (a) customary employ
ment; regular occupation * * "'; (b) any particular occupation or 
employment habitually engaged in, esp. for livelihood or gain * "' *; 
(c) A particular subject of labor or attention; a temporary or special 
occupation or concern." 
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Three shades of meaning are apparent here, the third of which must, of 
course, be rejected, as it could not be supposed that the legislature intended to 
tax one only occasionally devoting his capital or energies to one of the ends 
mentioned in the statute quoted. The first and second meanings given by Web
ster, however, both denote continuity, habit or custom, and the question now 
under consideration necessitates choice between them. The lexicographer just 
quoted seems to regard the primar11 meaning of the word as that one which 
signifies principal activity as distinguished from secondary pursuit. The Cen
tury Dictionary agrees with the definition above given, as to the primary mean
ing; the authority of the Standard Dictionary is to the contrary. I think it 
probably true that, strictly spealdng, the term does denote the principal activ
ity of an individual or a corporation; yet, it is equally true that in common 
understanding it is possible for one to be engaged in more than one business 
at the same time. 

We have, however, to deal, not with the meaning of the word used in ordi
nary parlance, but with the construction of a taxation statute considered as a 
single legislative act. I have quoted the three sections above referred to as 
containing other language which tends to shed light upon the meaning of the 
word ''business," as used therein. For example, I have quoted section 5415, 
General Code, because your question relates, in part, to property taxation, and 
because it is made apparent by this section that the property tax and its defi· 
nitions are dependent upon the meaning of the excise tax provisions of the law. 
Stated more explicitly, the definitions now found in section 5416, or at least 
most of them, have been in the law since 18!J6, when the forerunner of the 
present excise tax Jaw was first enacted. It was not until 1910 that the scheme 
of property valuation, formerly embodied in what was known as the "Nichol's 
law," originally applicable only to telegraph and telephone companies, was ex
tended to all the subjects of excise taxation; it was then, and not till then, that 
the purely artificial term "public utility'' came into existence. It would, per
haps, be more accurate, in the development of this line of reasoning, to quote 
the exact language of the original excise tax law. This, however, would neces
sitate considerable repetition, and would add greatly to the length of this opin· 
!on. It will be sufficient, I thin]{, to call attention to the fact that the defini
tions of section 5416 antedated those of section 5415, and that the scope and in
tent of the act of 1911, as a whole, in so far as it applies to so-called "public 
utilities," is to be determined ultimately by ascertaining, independently, the 
meaning of the definitions of said section 5416. 

I have also quoted section 5483, because the subject matter of this section 
was a part of the original excise tax law, which I may here state, came to be 
known as the "Cole law." The phrase that has always been in that law is "a 
sum in the nature of an excise tax." In 1911 the qualifying phrase "for the 
privilege of carrying on its intrastate business" was introduced. I think that 
the fact that the definitions of section 5416 were originally enacted for the 
purpose of defining the subjects of excise tax is material, and that considera
tion of this fact is helpful in determining the meaning of the word "business," 
as used in that section. Cooley defines the term "excise" as follows: 

'·Inland imposts levied upon articles of manufacture and sale, upon 
licenses to pursue certain trades, or deal in certain commodities, upon 
special privileges, etc." (Cooley on Taxation, page 6.) 

This definition is quoted with approval in the federal income tax cases, sub 
nom Flint vs. Stone Tracy Company, 220 U. S., 107-151. 
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It at once appears, from this definition, that excises are really of two sorts; 
those imposed upon the manufacture or sale of commodities, and those imposed 
upon pursuits or occupations. It is obvious, of course, that the tax under con
sideration is of the latter class. 

There seems to be in the mind of the author of the above quoted definition 
a further classification of occupation excises; into those laid upon license to 
pursue occupations, on the one hand, and those laid upon, or by virtue of, spe· 
cia! privileges, on the other. This distinction is not of great practical im
portance, however, as is apparent from the following quotation, on page 31, 
of the same author's work: 

"A tax on the privilege of carrying on a business or employment 
will commonly be imposed in the form of an excise tax on the license to 
pursue the employment; and this may be a specific sum, or a sum 
whose amount is regulated by the business done or income or profits 
earned. Sometimes small license fees are required, mainly for the ex
pense of regulation; but in other cases substantial taxes are demanded, 
because the persons upon whom they are laid would otherwise escape 
taxation in the main, if not entirely. Instances of hawkers, peddlers, 
auctioneers, etc., will readily occur to the mind. The form of a license, 
though not a necessary, is a convenient, form for such tax to assume, 
because it then becomes a condition to entering upon the business or 
employment and is collected without difficulcy. But it is equally com
petent to impose and collect the tax by the usual methods." 

indeed, while "privilege" is a favorite theoretical foundation for excise 
. taxation, and seems indeed to be the foundation for the tax in question, if the 
language of section 5483, supra, is to be taken as a guide, yet, it has seemed to 
me that, except in certain instances, the application of this principle is very 
elusive; that is, it is not every "company" referred to in section 5416 which is 
the recipient of special privileges from the state of Ohio, or from any govern
ment. No "messenger company," for example, enjoys any special privileges or 
immunities under the laws of Ohio. There are other "businesses" defined in 
the section which enjoy no special privileges in law; but, on the contrary, all 
of them are subjected to unusual restrictions. 

Discussion of this sort is mainly academic, and without quotation of author
ities or further elaboration I content myself with the statement of the opinion 
that the "privilege" of which the statute speaks is not one created by law, such 
as the right of eminent domain, but rather one arising from the peculiar facts 
and conditions surrounding the business in question. 'I'hus, it will be found, I 
think, that each one of the numerous ldnds of "companies" referred to in sec
tion 5416 present peculiar problems in taxation. It must be acknowledged that 
the ordinary property tax cannot be equitably applied to any of them, because 
of the addea value inherent in the tangible property of all such companies, by 
virtue of its use, in connection with other property, as a part of a single plant 
or system, which said value was recognized and defined by the supreme court 
of th~ United States, in· the case of Adams Express Company vs. Ohio State 
Auditor, 165 U. S., 683. The legislative motive for the enactment of the excise 
tax may be, in part, found in the effort to reach this enhancement of value. 
This, however could not have been the sole motive. Prior to the enactment of 
the act of 1910 some of the companies upon which excise taxes were imposed 
were also subject to property valuation upon the unit basis. I will not go 
deeply into this matter, as the commission is familiar with the· history of legis
lation on this point. With the act of 1910, however, each one of these com-
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panies became subject to both kinds of taxation, as the above quoted sections 
in part show, and as your request for opinion itself demonstrates. So that, at 
the present time, it is reasonably clear that the imposition of the excise tax can· 
not be regarded solely as a legislative effort to reach the increment of value 
resulting from the use of tangible property, with other lil{e property, as a part 
of a system or plant. 

Rather, I think, must the legislative motive and the definition of the word 
"privilege" be found in the fact that practically all of the businesses enum· 
erated in section 5416 are Hat~tral monopolies. This is not true, of course, of 
every one of them, but it is at least true of most of them. It is true, for exam
ple, of the business of supplying electric current to consumers; a consumer of 
this commodity cannot purchase in the open ·market. A change of custom 
from one source of supply to another is attended by considerable inconvenience 
and expense. This fact renders the person or corporation engaged in this busi· 
ness the recipient of a "privilege" which is owed, not to the law, but rather to 
economic facts. 

But, whichever of these two ideas is found to be the foundation of the 
"privilege" which is the real subject of the "excise tax" in question, it is clear 
that neither of them is in any way related to or dependent upon, the fact that 
the business in question constitutes the principal activity of the one who carries 
it on. It is just as difficult, for example, to appraise, for simple taxation, the 
electric light plant of an individual or company which carries on another and 
paramount business, as it is to perform the same act with reference to the 
property of one exclusively engaged in the business of supplying electric cur
rent. Similarly, the economic advantages enjoyed by one who sells electric current 
incidentally to another occupation, arising out of the nature of the electric 
current business as such, are equally as great as those of one who does nothing 
excepting sell electric current. 

In other words, because it is clear that the "privilege" upon which the ex· 
cise tax is laid is a natural one and not a legal one, it seems reasonable to sup
pose that the legislature intended the tax to be exacted from those so using their 
property as to give rise to ihe privilege, whether such use constituted the prin· 
cipal pursuit of such person or not. 

This being the case, it follows, I think, that the excise tax in question must 
be regarded as an ordinary business or occupation tax, just as if it were a tax 
laid on storekeepers, hucksters, or draymen; and the meaning of the word 
"business" may be determined by the authority of cases arising under such 
tax laws. 

The following decisions have helped me to a conclusion upon the point now 
under discussion: 

In Savannah vs. Feeley, 66 Ga., 31, it was held that: 

"Whether the right to run "' "' * vehicles to and from the rail
road depots in the city of Savannah is a part of the business of 
" * * keeping public stables in said city, so as to make a tax upon 
the business of l'eeping such establishments include also a tax on the 
business of running such vehicles to and from the railroad, depends 
upon the custom of such trade or business in the city." (1st Syl.) 

It will be observed that the court here holds that where there are separate 
license taxes imposed upon two different pursuits, one of which may be inci
dental to another, the payment of the tax on the principal business absolves 
from the payment of the similar tax on the incidental pursuit. 
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On the other hand, It is held, in Thibaut vs. Kearney, 45 La. Ann., 149, that 
a planter, keeping a store on his plantation, and selling goods and liquors to his 
employes, exclusively, falls under the terms of the law exacting a lict>nse from 
everyone "doing a business of selling at retail," although it was testified that 
the keeping of the store in question was purely incidental to the operation of 
the plantation. 

It was also held in Thibaut vs. Hebert, 25 La. Ann., 838, that a planter 
who had already paid the license tax on the business of conducting a store in· 
cidentally to his plantation operations, and who regularly slaughtered cattle on 
his plantation, for the purpose of supplying meat to such store, was also liable 
for a license tax on "the business of slaughter-houses." It is clear, in this case, 
that the slaughtering of the cattle was purely incidental to the keeping of the 
store, and that the keeping of the store, in turn, was purely incidental to the 
operation of the plantation. 

A case which follows the Savannah case, above cited, is Bell vs. Watson, 3 
Lea, 328. But the same court, in Memphis & Little Rock Railroad Company vs. 
State, 9 Lea, 118, held in the language of the syllabus that: 

"A railroaq company which organizes an express company and car
ries on a regular express business, as a part of the business of the rail
road company, under the management and control of its officers, and by 
its own agents, is subject to pay a privilege tax imposed by statute 
upon express companies." 

It is here to be noted that the reasons asserted by the court in deciding 
these two cases are not necessarily inconsistent. It was held, on the one hand, 
that station running was a part of the livery stable business; and, on the other, 
that the express business was not a necessary part of the railroad business. 
Thus the cases are reconciled, and the rule is established that two businesses 
may be separate and distinct as subjects of taxation, although one is carried on 
incidentally to another by the same person. 

A case which follows the Louisiana plantation cases, although said cases 
are not cited in the opinion of the court, is Alcorn vs. State, 71 Miss., 464. Here 
the tax involved was not called a license tax but a "privilege tax," and was 
levied "on each store." It was held, in the language of the syllabus, that "the 
owner of a large plantation, having numerous tenants, who keeps a store, from 
which he furnishes supplies to tenants at the usual credit price, for profit, is 
liable to the tax, though he only keeps such goods as are necessary for the ten
ants and refuses to sell to any others." 

Still another similar case is the Delaware & Hudson Canal Company case, 
8 Pa. County Ct., 496, wherein it was held that: 

"Where a company, owning and operating mines, regularly sells a 
particular brand of powder, exclusively, to his own employes, for use in 
her mines, usually at a profit, but sometimes for less than cost, the 
company is a dealer and liable to assessment." 

The tax involved in this case was called a "mercantile license tax" but, in 
fact, no license was issued and the assessment was an exercise of the power of 
taxation and not the police power. See Eastman taxation in Pennsylvania, 
section 1114, and cases cited. 

In Brooklyn vs. Broslin, 57 N. Y., 591, it was held that an ordinance licensing 
and regulating cartmen "did not apply simply to those pursuing the separate 
and independent business of cartmen; but where one having carts for his own 
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business lets them out for hire * * * without having obtained a license, he 
is liable for the penalty imposed by said ordinance for such violation thereon." 
As is apparent from this language of the syllabus, the contention was directly 
made in this case that the ordinance applied only to those carrying on a dis
tinct and independent business and not to those letting carts for hire, inci
dentally to the carrying on of some other business. This contention was over
ruled. 

In Laslie vs. District of Columbia, 14 App. Cases, D. C., 407, it was held that 
an act of the legislative assembly of the District of Columbia, requiring dealers 
in second-hand personal property to pay a license tax, applied to one whose 
principal business was that of a retail dealer in new bicycles, but who, in the 
usual course of that business, received second-hand bicycles as part payment 
for such new bicycles and resold them as second-hand machines. 

On the other hand. it was held, in Eastman vs. Chicago, 79 Ill., 178, that one 
whose principal business consisted of keeping a retail bookstore, and who, in 
connection therewith, bought and sold second-hand books, was not liable to pro
cure a license as a dealer in second-hand goods. 

It will be observed that some of these cases, perhaps the majority of them, 
are license cases, and it would be proper to object that they are inapposite 
here, because the enactment and enforcement of license laws constitute an ex
ercise rather of the police power than the taxing power. It might he sufficient, 
upon this point, to state that the underlying reasons for excise taxation are sub
stantially the same as those for license. Consideration of this point, however, 
suggests another angle from which the use of the phrase "public utility," in the 
present law, may be viewed. While it is true, as already remarked, that the 
definitions of such terms as "electric light company," "railroad company," etc., 
found in the present law, were enacted long prior to the legislative recognition 
of such companies as "public utilities," yet, the choice of this latter term is not 
without weight as suggesting the true meaning of the word "business," now 
under discussion. With some exceptions, and by no means as a universal propo
sition, it may be stated, I think, that one basis for the adoption of the peculiar 
scheme of taxation applicable to such companies as are enumerated in the act 
is found in the fact that all of them, by devoting their capital and property to 
some public use, have invoked the exercise of the police power in such a way 
as to impose upon the state peculiar governmental burdens, for which the ex
cise tax may be deemed a compensation. This idea is not expressed in Judge 
Cooley's definition, but judicial authority for it is not lacking. 

In Southern Gum Company vs. Laylin, 66 0. S., 578, Burket, J., deliver
ing the opinion of the court, and speculating upon the nature of the franchise 
tax upon corporations, used the following language (page 595): 

"An excise tax may also be imposed on corporations to compensate 
the state for the additional burden sustained by the state and the people 
by reason of property being held by artificial bodies * • • ." 

He cites, on this point, Adler vs. Whitbeck, 44 0. S., 53.9, which is a lumin
ous decision, directly in point here. The question involved in that case was as 
to whether or not the tax levied on the business of trafficking in intoxicating 
liquors was a license and, therefore, prohibited by the constitution of 1851. In 
holding that it was not, the court, per Minshall, J., in the course of the opinion, 
at page 565, uses the following language: 
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"Whenever the pursuit of any business is attended with such in
convenience and evils as to make it a source of burden to the general 
public, beyond what results from the pursuits of men in general, it is 
competent to the legislature to burden the business distinguished in this 
regard, with such taxes as will afford indemnity to the general taxpayer 
for the increased burden thus imposed upon him, and tend to repress 
the evils connected with the business itself." 

It seems clear that if the inconvenience to society in general, resulting 
from the conduct of a particular business, is a proper ground for excise taxation, 
inconvenience and expense to government, necessitated by the making and en
forcing of regulations pertaining to a business, is also a proper ground for such 
sense and v.ot in the exact sense used in the statute, do engage the attention and 
powers of government to an increasingly large degree, by way of regulation and the 
enforcement of public rights, is a patent fact. In this connection, it is significant 
that the same general assembly which enacted the tax commission act of 1911 
passed also the public utility law, so-callEd, in which a new and summary method 
of regulating such "public utilities" was created, involving the expenditure of 
much state revenue, and in which the very definitions incorporated in section 
5416 are used to define the businesses subject to such control. 

Now, the expense of governmental regulation is sometimes, and perhaps 
often, compensated by the exaction of license fees, as conditions precedent to 
engaging in business. As made clear, however, in the foregoing authorities, 
the same end may be attained by the imposition of simple business or occupation 
excise taxes. Therefore, it is proper, I think, to look to license tax cases for 
authority upon the construction of occupation tax laws. 

Indeed, now that the test of what constitutes a public utility, for purposes 
of regulation, is substantially the same by express enactment as is the same 
test with reference to the exercise of the power of taxation, it would be proper, 
in my judgment, to apply the reasoning of the court in cases defining the ex
tent of the police power, as such, in the regulation of such so-called Pl!blic 
utilities. As is well known, the leading case establishing the foundations of 
this power is that of Munn vs. Illinois, 94 U. S., 113, in which Mr. Justice Waite, 
delivering the opinion of the supreme court of the United States, used the fol
lowing language, on· page 126: 

"Property does become clothed with a public interest when used in 
a manner to make it a public consequence, and affect the community at 
large. When, therefore, one devotes his property to a use in which the 
public has an interest, he, in effect, grants to the public an interest in 
that use, and must submit to be controlled by the public for the com
mon good, to the extent of the interest he has thus granted." 

What constitutes devotion to a public use is in itself an interesting study, 
which might, with profit, be pursued in this connection, but from which I re
frain, because of the limitations of this opinion. For example, in Zanesville 
vs. Gas Light Company, 47 0. S. 1, natural monopoly is distinctly held to be the 
basis of a peculiar public interest in the business, which proposition has already 
been alluded to in this opinion. Minshall, C. J., speaking for the court, on page 
33, used the following significant language, which is. applicable to many phases 
of the question raised by your query: 

"It is also argued that a gas company does not come within the 
reasonin~ of the principle upon which the!le cases (meaning Munn vs. 
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Ill., supra, and State ex rei. vs. Gas Company, 34 0. S. 572) have been 
decided; that it does not devote the use of its property to the public; 
that it simply manufactures gas at its works, and then sells it to the 
consumers, as the manufacturer of any article; and that the public have 
no use of its property, as in the case of warehousemen * • *. It 
is true the public has not the use of the property of a gas company as 
it has ~f a ferry, nor probably as it has of a warehouse, yet a gas 
company controls and supplies a public want, in a position that 
gives it, or may do so, a virtual monopoly of the supply; and so 
far as the public is concerned, it is immaterial whether the manner 
in which the want is supplied is termed a letting or selling of 
property or service. It is the virtual monopoly of the supply of the 
want that gives to the public the right to regulate the price demanded 
for it." 

In reason, there does not seem to be any distinction as to the interest of 
the public in a business that enjoys a virtual monopoly, or that is otherwise 
devoted to public use, as between one purely incidental to another principal 
activity and one which is a principal or independent pursuit of the person or 
corporation engaged in it. This question, has, however, been directly raised in 
New York Cement Company vs. C. R. Cement Company, 178 N. Y. 167. A cor
poration had purchased, by intermediate conveyance, a canal from the company 
which originally constructed and operated it. The principal business of the 
corporation was that of manufacturing cement; its works were located upon 
the bank of the canal, which it attempted to use, solely, for the purpose of 
conveying its own product to tide water. This, of course, was a mere incident 
tq its principal business. A competing company, also engaged in the manufac
ture of cement, might, by bill in equity, to restrain this corporation from ex
cluding its boats from the canal or from exacting tolls for the use of the canal 
in excess of those prescribed by law for canal companies. The court granted 
the relief prayed for, holding that so long as this canal was used for the pur
pose of transportation it should be regarded as a public highway. 

In New York and Chicago Grain and Stock Exchange vs. Chicago Board of 
Trade, 2 L. R. A., 4U, the facts were as follows: 

The board of trade of the city of Chicago, a corporation under the laws of the 
state of Illinois, conducted as its principal activity an exchange hall, upon the 
floors of which, between certain prescribed hours of each business day, its mem
bers transact(d the business of trading in grain and provisions. So extensive and 
so important did this business become, that, ultimately, the prices at which com
modities exchanged on its floors virtually determined the market prices of such 
commodities in the extensive territory tributary to the city of Chicago, if not in 
the country at large, and indeed, to a certain extent, throughout the civilized 
world. For many years the board of trade permitted telegraph companies to 
collect and transmit reports of the dealings made on the floors of the exchange. 
Subsequently, the board of trade made certain rules governing the dissemina
tion of such information. The appellant corporation was organized for the 
purpose of buying and selling grain on commission, and had been availing it
self of the so-called "ticker service" of the telegraph company, under arrange
ment with the board of trade. The board of trade undertook to discontinue the 
service of appellant, though appellant offered to submit to all reasonable require
ments adopted by the board. Appellant thereupon sought an injunction, which 
the court, on the authority of 1\lunn vs. Illinois, granted. In discussing the 
reasons for the opinion, Baker, J., used the following language: 
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"If the statistics with reference to the individual business of the 
members of the association and the aggregate business of its members 
had, from the start, been gathE:red and compiled at the expense of its 
members, and for their sole use, it may be it would be strictly private 
property, held in trust by the board fQr the use and benefit of such 
members, and wholly free from any public interEst therein. But the 
board did not so exercise its franchise and so conduct its business, but 
admitted the telegraph companies to the floor of its exchange, and per
mitted and encouraged them from day to day "' * * to gather these 
statistics * * * and· telegraph them * "' "' throughout the land, 
to whomsoever would pay for such information " * * 

"The facts that the board of trade is a private corporation and that 
the statistics of these dealings, collected, as we have stated, are private 
property, are not conclusive that such statistics are not charged with 
a public interest, and that there is no duty due the public with resJ,Ject 
thereto. * * *" 

Although the question is not discussed as such, it is clear that the real 
issue in this case was as to whether or not a corporation, purely private in its 
principal aims, could incidentally devote a part of its business to public use 
and become subject to regulation thereof. The court's answer to this question 
was in the affirmative. 

Indeed, many apt examples of such a state of affairs might be imagined. 
Thus, a lofty office building is a purely private institution, but the elevator 
service maintained therein is clearly charged with a public inter~st and sub
ject to the regulatory power of the state, although it is purely incidental to the 
maintenance of the building itself. 

I think it is clear, then, that a business activity, purely incidental to an
other enterprise, and not even independent of it, may become peculiarly charged 
with a public interest; that as such it may become the object of police regula
tion; that as the object of police regulation it may be licensed; and that in
stead of licensing such an occupation, a business or occupation excise tax may 
be laid down upon those engaged therein. 

All the foregoing considerations, then, together with the weight of authority 
as disclosed by the decisions cited, tend to establish the -conclusion that the 
phrase "the business," as used in section 5416, General Code, supra, means, not 
the principal activity of the individual or corporation, but rather that degree 
of activity along the lines defined, which, by reason of continuity, amounts to 
the doing of business within the second of the three meanings of the word 
"business" as defined by Webster, supra. There is still another reason for this 
conclusion. The whole "public utility" tax law applies as well to individuals, 
partnerships and voluntary associations as to corporations. It would, doubtless, 
be difficult to determine, in many instances, whether an individual, for ex
ample, were principally engaged in one occupation or another, and it would be 
difficult, in any event, to determine, either as to a corporation or an individual, 
whether the supplying of electric light, for example, were incidental to some 
other business, in the extreme sense, or had attained to such relative propor
tions in an individual case as to render it independent of, though subordinate 
to, the principal business in which the individual or corporation might be en
gaged. For example, a company whose principal business is mining coal might 
operate so extensively in that line of endeavor as to require the production of 
IJ:n enormous amount of electric current. The surplus of this current might 
be used to light the streets and private dwellings of a whole town, yet, in pro
portion to the total volume of business transacted by the corporation this ac-
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tivity might be purely incidental and clearly subordinate to the principal busi
ness of the corporation. Another corporation or individual might generate elec
tric curr~nt enough to operate a manufacturing plant and, having surplus cur
rent to dispose of, might sell the same to a dozen consumers; yet, in proportion 
to the total amount of business done and capital invested, the furnishing of 
electric current to consumers would be more extensive in this case than in the 
other one imagined. The consideration of convenience, therefore, would support 
the view that the legislature did not intend that these questions of fact should 
be left open, and opportunity for injustice and unequal operation of the taxa· 
tion laws be thus afforded, by using the phrase "the business" in a sense which 
would compel the ascatainment, in a given case, of whether or not the person 
or corporation engaged in one of the enumerated enterprises was so engaged 
as an incident to some other enterprise. 

To summarize, then, because the excise tax law, which was the original act 
in which the definitions in question were found, whether founded upon prac
tical difficulties of taxation, the existence of peculiar privileges, or the existence 
of special burdens and duties to the general public, growing out of the carrying 
on of the business, is founded upon conditions which have no relation to the 
question of incidental or principal occupation; and because, further, the con
ditions which made such businesses subjects of excise taxation, and even of 
property taxation, by peculiar rules of valuation, are such as to render im
practicable and unjust, the application of any such test, I have reached my con
clusion upon the first question suggested by your letter. That conclusion is 
that a person, partnership or corporation is "engaged in the business" defined 
by section 5416, when it is found doing any of the acts therein enumerated, as 
a continuous or habitual activity, whether as a principal pursuit, or an inde
pendent, though subordinate, undertaking, or as a purely incidental under· 
taking. 

In laying down this broad principle, however, I deem it proper to state 
that it may be subject to certain exceptions. I have no such exceptions spe
cifically in mind, but realize that the nature of the subject is such that it is 
unsafe to state rules too rigidly. 

From your letter, therefore, it appears that each and ~very one of the cor
porations you mention, as being engaged in the business of supplying electricity, 
for light, heat or power purposes, within the mlaning of section 5416, are pre
sumptively to be regarded as "public utilities," both for excise tax and for simple 
taxation purposes, and hence, under the ruling given you in the matter of the 
Connecting Gas CompanY, in an opinion of recent date, must be regarded as 
exempt from the payment of the franchis~ tax. There must now be considered, 
however, certain suppositious reasons why these companies are, some of them, 
not to be regarded as such public utilities but, b2cause of the operation of the 
law applicable to private corporations as such, as distinguished from individuals 
and others subject to the excise tax, are taken out of the rule just laid down. 

:\lr. Denman's opinion, already reftrred to, suggests one such reason. Ap
plying the doctrine of State ex rei. vs. Taylor, 55 0. S. 67, to the purpose clause 
of the articles of incorporation of the company whose case was considered by 
him, he r~ached the conclusion that the sale of electric current was an un<ler
taking ultra J:iTes and, apparently, that the company, therefore, could not be 
considered as being engaged in the business of supplying electricity, but should 
discontinue this practice and pay franchise taxes upon its issued and outstand
ing capital stock. 

Considering, now, the five classes of corporations referred to by me earlier 
in this opinion, I shall discuss as to each one of them, and the corporations 
therein, the question as to whether or not the furnishing of electric current, 
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under the circumstances suggested by you, is beyond the corporate powers as 
defined in the articles of incorporation transmitted by you to me. 

Before so doing, however, permit me to point out that whatever be the 
true doctrine in State ex rei. vs. Taylor, supra, it has no application to foreign 
corporations. The decision of the whole case is based, as I shall hereafter 
point out, upon the peculiar language of section 3235, Revised Statutes, now 
section 8623, General Code, which provides for the formation of corporations 
under the laws of Ohio. It is not every state, however, whose laws are so 
stringent as those of Ohio on this point. Many states. authorize the formation 
of corporations for a diversity of purposes, and Ohio admits such foreign cor
porations to its borders, without limiting them as to the number of independent 
activities which they may carry on here. Section 178, General Code, which ap
pli€s here, provides that before a corporation for profit transacts business in 
this state the secretary of state shall certify "that the business of such corpora
tion, to be transacted in this state, is such as may be lawfully carried on by a 
corporation organized under the laws of this state, for such or similar business, 
or if more than one· kind of business, by two or more corporations so incor
porated for such kinds of business exclusively." .Your letter does not state 
whether or not all the corporations you mention are domestic corporations; and 
from the names of some of them, I have suspected that they are foreign cor
porations. If that is the case, then, Mr. Denman's opinion, if correct, would 
not apply to such corporations at all. 

Coming now to the first class of corporations mentioned by me, and as
suming that both of them are domestic corporations, I beg to state that in my 
opinion the furnishing of electricity for light, heat and power purposes, to 
consumers, is not ultra vires as to either of them. The following provision is 
found in section 10212 of the General Code: 

- "Any two or more electric lighting companies, natural or artificial 
gas companies, gas light or coke companies, companies for supplying 
water for public or private consumption; or any electric light and power 
company and any water company; or any heating company and any in
cline, movable or rolling road company; doing business in the same 
municipal corporation or which are incorporated and organized for the 
purpose of doing business in the same municipal corporation may con
solidate into a single corporation in the manner and with the same 
effect as is provided for the consolidation of railroad companies." 

It has been the opinion of this department, that where, as in this case, two 
corporations are authorized to be consolidated into one, such authority, by ap
plication, permits the original organization of a corporation for all the pur
poses which a consolidated company might be authorized to pursue. To hold 
otherwise would simply necessitate the original formation of two companies 
and immediate consolidation of the two into one, which would seem to be a 
useless formality. 

As to the Bedford Electric Light & Power Company, therefore, the mul
tiplicity of purposes expressed in its articles of incorporation would seem to 
be authorized by the provision that "any electric light and power company and 
any water company * * "' incorporated * * * for the purpose of doing 
businEss in the same municipal corporation may consolidate into a single cor
poration * * >~<." 

There is some doubt here, it must be admitted, as to whether the purpose of 
operating a "water power plant" is contemplated within the term "water com
pany." It might be urged that the last mentioned phrase refers solely to com-
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panies maintaining and operating "waterworks." This is, at most, however, a 
doubtful question, and while the powers of a corporation are strictly construed 
as against the state, the evident intention of the incorporators of this com
pany having be~n to comply with the section just quoted, I would not hold, in 
advance of an action in quo warranto at least, that the corporation, having 
elected to devote most of its capital to the water power business (which, I take 
it from your statement, is the case), is, ther'-fore, acting ultra vires, because 
this purpose could not lawfully be joined with that of maintaining an electric 
light and power plant. 

In this connection, also, permit me to point out that there are certain 
dicta in State ex rei. vs. Taylor, supra, which throw additional light upon the 
meaning of the court in laying down the strict rule of "singleness of purpose," 
in support of which the case is most often cited. The corporation concerned 
in that action was originally formed, prior to the enactment of the statute above 
quoted, "for the purpose of * "' "' organizing a manufacturing company 
* * "' to engage in the business of manufacturing gas, electricity and fur
nishing natural gas for light, beat, power and other purposes as may be used 
by the citizens and corporations in Steubenville, Jefferson county, Ohio, and 
its vicinity." It was sought, by amendment, to add to this power that of oper
ating a street railway by electricity, or other motive power, and the right to 
make this amendment was denied by the court. It was argued in bahalf of 
the corporation seeking to make the amendment that, if it had ·been originally 
incorporated as a street railway company it might, under this power and inci
dentally thereto, have lawfully furnished light and power; so that the purpose 
of the amendment was simply to authorize the company to engage in a group 
of associated activiti~s. which it might lawfully have engaged in if the lan
guage of its original purpose clause had been slightly different. Speaking of 
this contention the court, per Spear, J., uses the following language: 

''Though the major promise be concPded, do the conclusions follow? 
Full and due effect is to be given to all the words of the section. And 
this requires that we keep prominently in mind the words of the pro
viso, viz: 'nor shall any corporation by amendment, change substantially 
the original purposes of its organization.' That is, whatever may be 
done by way of enlarging the original objects, or adding to them, one 
thing cannot be done, viz.: the original purpose of the organization 
cannot be substantially changed. In this case, what is it? That pur
pos~. as expressed, manifestly is to furnish light, heat and power. Gas, 
whether natural or artificial, is the source of light and heat. So, also, 
is electricity, and that agency possesses the further property of gen
erating power. It would seem, therefore, not unnatural or improper 
to authorize a company to combine the business of furnishing natural 
gas tor the purpose indicated with the business of manufacturing gas 
and electricity and furnishing those commodities tor the same ana a 
kindred purpose, to wit: power. Light and power being generated by 
the same agency, common results from the same caus:: or causes, the 
two objects sought are germane. The main purpose of this company 
seems to have been light and heat, an incidental purpose power, i. e., 
power induced by electricity. The incident would follow the principal 
purpose. So it would seem that a company organized for the principal 
purpose of acquiring and operating a street railway by electricity might 
naturally, having obtained authority to do so, join with the incidental 
purpose of furnishing light and power within the location where it is 
authorized to operate. And no !)ubstantial reason is perceived why, 
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if a company had been incorporated for eithn of the main purposes 
here indicated, it might not, by proper amendment, be also authorized 
to join the incidental purpose referred to." 

While the court was discussing, in this case, a hypothesis suggested by 
counsel, I am disposed, in view of the somewhat explicit concessions embodied 
in the language quoted, to hold that the production of light and power, by what
ever agency, constitutes a single purpose, within the meaning of the decision 
in State ex rei. vs. Taylor. 

As to the Mantua Light, Heat & Power Company, it seems that it is clear 
that if this corporation is, in fact, furnishing gas and electricity in the same 
municipal corporation, it is within the provisions of section 10212. True, there 
are here, also, certain difficulties; that section authorizes electric lighting com
panies to consolidate with artificial gas companies; and seemingly it does not 
authorize the consolidated corporation to furnish electric power. For reasons 
apparent upon the face of the quotation from the decision in State ex rei. vs. 
Taylor, and because it is notoriously true that the ·furnishing of electric cur
rent for power is, in fact, a part of the "electric light business," I aro of the 
opinion that this corporation is within its corporate power in furnishing elec
tricity for light, heat or power purposes, and in so doing is, as is the Bedford 
Electric Light & Power Company, really engaged in one of its principal under
takings, authorized by statute, and not in an incidental pursuit. 

The second class of corporations above referr2d to presents greater difficul
ties, assuming all of them to be Ohio corporations. As a general proposition, 
a manufacturing company may not be authorized to engage independently in 
the business of furnishing Electric current. Certain extraordinary incidental 
powers are conferred upon such corporations by sections 10135 to 10143, in
clusive, General Code. These sections are silent as to the power in question; 
and undn the rule of State ex rei. vs. Taylor, which is to the effect that the 
word "purpose," as used in section 3235, Revised Statutes, now section 8623, 
General Code, is designedly employed in the singular number, it clearly fol
lows that a manufacturing company cannot be formed for such purpose, and 
the additional and independent purpose of operating an electric current plant. 

This, however,· is not tantamount to holding that electric current may not 
be generated for the purpose of producing power sufficient to operate the manu
facturing plant of the corporation, or that any surplus current generated for 
that purpose may not be sold to consumers. Sales of surplus power, as inci
dental to the principal business of manufacturing, will be treated of in connec
tion with the third class of corporations defined by roe. At the present it is 
sufficient to point out that while it may be unlawful for a manufacturing com
pany, to engage in the busimss under discussion, as an independent activity, 
yet, if, in point of fact, in an individual instance, the corporation merely sells 
its surplus power or current, its acts in this direction could not be regarded as 
ultra vires, whatever the effect of the attempted authorization thereof in the 
articles of incorporation, unless such incidental activity is, as such, of itself, 
ultra vires. 

The effect of express language in articl~s of incorporation, not permissible 
under section 8623, General Code, as construed in State ex rei. vs. Taylor, 
supra, must be considered. The rule here is succinctly stated in Thompson on 
Corporations, second edition, section 174, as follows: 

"The rule is well settled that when a corporation is organized under 
a general law the law itself limits the powers of the corporation and 
the nature and extent of the corporate privileges; and the powers, 
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privileges and immunities specified in the legislative act authorizing 
its organization cannot be added to or enlarged by the charter or other 
instruments. In all cases where there is conflict between the charter 
or articles of incorporation and the general law, the latter governs. But 
the mere fact that the power enumerated-in the regulations of the 
association, for exampl~are in excess of those conferred by the gen
eral law, will not entirely invalidate the charter; the charter is valid 
as to the legitimate powers of the corporation and the enumeration of 
unauthorized pow.:rs is treated as surplusage. " * "" (Citing numer
ous cases, of which see in particular People ex rei. Peabody vs. Chicago 
Gas Trust Company, 130 Ill. 268, 8 L. R. A. 497.) 

565 

This proposition of law is so well settled as to need no further discussion 
or elaboration. Applying it to the several purpose clauses of the corporations 
o( the second class defined by me, it follows that if these corporations are or
ganized under the laws of Ohio for the purpose of manufacturing the rule in 
State ex rei. vs. Taylor limits the independent activities of the corporation to 
that single purpose, and a recital of the additional power to generate and sell 
electric current is a mere nullity, and confers upon the corporation, at least as 
against the state, no power to engage in such business as a separate and inde
pendent activity. This is particularly true of the. Elyria Milling & Power 
Company and the Long :.\1anufacturing Company. As to the former the phrase 
"and for the purpose of producing, marketing and supplying heat, power and 
light generally" is mere surplusage. As to the latter, at least, all that follows 
the phrase "disposing of and selling of surplus current as therein found" is 
surplusage. The entire amendment of June 5, 1895, to the articles of incorpora
tion of the Sheriff Street Market & Storage Company is, if this corporation be 
a domestic corporation, illegal and void. As in the case of manufacturing com
panies, corporations formed for the purpose of conducting market houses have 
certain specific powers which will be found defined in sections 10151 to 10156, 
inclusive, General Code; but the power to engage in. the independent business 
of manufacturing and selling ice, and producing steam and electric power and 
current, for supplying consumers, is not included therein. This company, 
therefore, has no legal authority to engage in these businesses independently 
of its market house business, despite the language of the amendment. 

The case of the Camden Electric Light and Milling Company is a peculiar 
one. The language of this purpose clause is very ambiguous. On its face, the 
corporation is not authorized to engage in the business of milling at all, but 
its authority is limited to the creation and disposition of power by steam, water 
and electricity, which, as already observed, constitutes a single purpose. It is 
true that this power is to be generated primarily for the purpose of running a 
mill, but the corporation is not authorized to run the mill, except by inference. 
If this company is principally engaged in the business of milling, and inci
dentally, or in a subordinate way, is in the business of selling electric current, 
it would seem that quo warranto would lie, not for the purpose of ousting the 
corporation from the sale of electricity, but rather for the purpose of ousting 
it from operating a mill. In the absence of more explicit information, I would 
be unable to hold that the Camden Electric Light and :.\lilling Company is not 
authorized to supply electricity for light, beat and power purposes. 

In conclusion, then, as to the second class of corporations, excepting the 
Camden Electric Light & Milling Company, I am of the opinion that none of 
them are authori:r.ed to carry on the business of supplying electric current for 
light, beat and power purposes, as an independent enterprise, whether para
mount or subordinate to anotherJ activity. Your letter states, however, that 
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the corporations enumerated by you are selling electric current, not as an in
dependent business, but incidentally to some other business. In an effort to 
cover the whole field suggested by your letter, and, particularly, by your ref
erence to former opinions of this department, I have heretofore discussed, and 
shall continue to discuss the status of these corporations for taxation purposes 
upon both assumptions, namely: first, upon the assumption that the electric 
current business of the corporations in question is more extensive than could 
properly be determined incidental to their other business; and, second, upon the as
sumption that such electric current business is carried on by each of these 
corporations in a manner purely incidental. 

This question is virtually the same as to those corporations placed by me 
in the second class, and those in the third ·class, for reasons already pointed out. 
That is to say, the recital in the articles of incorporation of corporations of 
the second class of the power to manufacture and distribute electric current 
being void and mere surplusage, these manufacturing corporations are, in law, 
upon the same footing as those of the third class, whose articles authorize 
merely the conduct of some manufacturing enterprise, and -are themselves open 
to no criticism. 

As to both classes of corporations, then, always assuming all of those men
tioned by you to be domestic corporations, the carrying on of an independent 
business of supplying electricity to cons.umers, in addition to the principal 
business of manufacturing, is clearly ultra vires. No argument is necessary 
upon this point. An action in quo warranto, or possibly one in injunction, upon 
relation of the attorney general, would undoubtedly lie to prevent a manufac
turing corporation from. engaging in such an independent enterprise. Under 
the law of ultra vires minority stockholders of the corporation might restrain 
the carrying on of such business, and various legal consequences might ensue. 
A corporation would be, in my judgment, carrying on an independent business 
within the meaning of this principle if its sales of electric current were not 
confined to the surplus current generated by its plant. That is to say, under 
modern conditions, almost every manufacturing operation necessitates the em
ployment of mechanical power. One of the most convenient methods of sup
plying power for such purposes is by the generation of electric current. The 
installation and operation of an electric power plant is clearly a proper incident 
to the carrying on of the manufacturing business by a corporation organized 
for that principal purpose. 

It is probably true, and I have assumed it to be true, that without the in
vestment of additional capital, and at a very slight increase in operating ex
pense, a power plant, reasonably adapted to the needs of the manufacturing 
plant, as such, can be made to generate more than sufficient electric current to 
supply such needs. For example, -it may be, and in many instances doubtless 
is, true that the manufacturing plant, as such, is in operation only during the 
hours of the usual working day, whereas, without appreciable additional cost, 
the dynamos in the power plant could be kept running during the night season 
as well. So long as this is true it would be an economic waste not to make 
use of such apparatus during the idle hours of the plant if use can be made 
thereof. 

Now, it is well known, of course, that the same electric current which 
generates power to operate a manufacturing plant is capable, by means of other 
apparatus, of producing light. I am of the opinion that, under circumstances 
like these, the use of the plant and equipment of manufacturing company, and 
the installation of necessary incidental equipment, like wires, poles, trans
formers and arc or incandescent lamps, for the purpose of avoiding economic 
waste, and in a manner such as not to interfere with the operation of the 
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manufacturing plant, nor to require the enlargement, for that purpose, of the 
electric generating plant, as such, would be purely incidental to the manufac
turing business, or at least would be a corporate activity incidental to the prin
cipal purpose of manufacturing; therefore, such an enterprise would not be 
ultra vires. On the other hand, if the power plant itself, meaning now the 
means of generating electric current, is designedly made greater than the ne
cessities of the manufacturing plant require, for the purpose of s::lling current 
commercially, for light or power purposes, then, the carrying on of the commer
cial electric business would be an independent activity of the corporation, and 
clearly beyond its corporate powers. The difficulty of the case arises from the 
impossibility, as I see it, of drawing any distinct line between what constitutes 
an independent business and what constitutes an incidental activity. For rea
sons that will hereafter appear I shall not attempt such an undertaking, but, 
for convenience, prefer to discuss the case where the corporation is clearly acting 
ultra vires, separately from that in which the corporation's sales of electric 
current are purely incidental. 

Let the latter of the two imagined cases be first consid::red. It will at 
once be suggested that the general discussion in which I have already indulged 
myself is in point here, and furnishes an answer to the question as to whether 
or not a corporation which, incidentally to its principal activity, supplies elec
tricity for light, heat or power purposes, to ·consumers within this state, is 
"engaged in the business" of so doing, within the meaning of the excise tax 
law, and is, therefore, a "public utility" within the meaning of other provisions 
of the tax commission act of 1911. However, in the prior discussion I have 
not considered the question as affecting a corporation, as such, it being the 
rule, as laid down in State ex rel. vs. Taylor, that a corporation can be organ
ized for but one purpose. Does it, therefore, follow that a corporation can have 
but one business, within the contemplation of the tax laws? 

Mr. Denman's answEr to this question seems to have been in the affirma
tive. Upon careful consideration I find that I cannot agree with him. In my 
opinion it does not follow that, because a corporation may have but one pur
pose of incorporation, it may not, in pursuance of that purpose, lawfully en
gage in more than one "business," as the word has been defined by me, pro
vided such business is incidental to the purpose defined. 

At the risk of repetition, permit me to point out that the word "business," 
as used in section 5416, General Code, includes within its meaning a customary 
or usual pursuit, purely incidental to some other principal undertaking. This 
definition was framed without regard to the rule of State ex rei. vs. Taylor. 
Considering it in the light of that decision, however, I am satisfied that it ap
pliEs to corporations as well as to individuals. Some of the authorities cited 
by me in framing this definition are in point here, but I need not repeat their 
citation. In addition thereto, however, the case of State ex rei. vs. Taylor, 
itself, is authority for the proposition that the word "purpose," as used in the 
statute, does not mean "business," except as the latter word may be used in the 
first sense defined by Webster, as above quoted; that is to say, unless the word 
"business" be used as denoting the principal activity of the one engaged therein. 
1 have already quoted .the portion of the opinion of the court in the case .cited, 
upon which I base the conclusion reached by me, but beg leave to repeat a part 
of that quotation in this connection: 

"It would seem, therefore, not unnatural or improper to authorize 
a company to combine the business of furnishing natural gas for the 
purpose indicated with the business of manufacturing gas and elec
tricity, and furnishing those commodities for the same and a kindred 
purpose • • •." (Page 65.) 
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Here is a clear statement of the principle that was in the mind of Judge 
Spear when he wrote the opinion in State ex rei. vs. Taylor. That principle, 
is, if I understand it correctly, that several businesses, i. e., customary activities 
which may be differentiated, may be carried on by a corporation in furtherance 
of a single purpose of incorporation. 

I have said enough, it seems to me, to demonstrate that a purely incidental 
corporate activity may be, for taxation purposes, regarded as a separate "busi· 
ness;" and also that it is in this sense that the word is used in section 5468, 
General Code, in so far as the same applies to corporations. 

Coming now to the second imagined case, I beg to state that in my opinion 
the fact, when ultimately determined, that a manufacturing corporation is 
carrying on the business of supplying electricity for light, heat or power pur· 
posEs, in a manner so extensive as to render such activity ultra vires, does not 
alter the case so far as the application of the taxation laws is concerned. In 
an action in quo warranto or injunction, for the purpose of restraining the 
corporation from exceeding the bounds of its granted power, and those powers 
incidental thereto, there would inevitably arise a question of fact. The court 
would have to receive evidence to determine whether or not, under the peculiar 
circumstances surrounding the business of the respondent or defendant, its 
electric current supply business was so conducted as to make it an enterprise 
independent of and unrelated to the principal purpose of incorporation. No 
two casEs will be exactly similar, I apprehend, and the result of any one such 
action could not be forecasted by the application of any hard and fast rule. It 
seems unreasonable to suppose, therefore, that the general assembly would 
frame a tax law, the application of which would depend upon such an uncer
tain factor. 

Furthermore, I have already suggested that in· my opinion the test which 
is laid down for the application of the police power of the state to a public 
service business is the same test by which to determine the application of an 
excise tax laid upon public service occupations as such. If that be the case, 
there are decisions directly in point here. 

In Arkansas & Louisiana Railway vs. Stroude, 77 Ark. 100, the action was 
brought under a statute rendering "all telegraph companies doing business in 
this state" liable in damages for mental anguish for neglect in transmitting 
messages. It appeared that the railroad company maintained, in connection 
with its railroad, a line of telegraph, and held itself out to the public as a 
telegraph company receiving and transmitting messages at commercial rates. 
The plea of ultra vires seems to have been directly made. At least the follow
ing is found in the opinion of the court, page 114. 

"The evidence shows that appellant, though organizzd as a railroad 
corporation, and operating a railroad, was also operating a telegraph 
line along the line <lf its railroad, and was engaged in the telegraph 
business, serving the public generally for pay, along its said line. It 
is estopped to assert that it was acting beyond its power in so doing." 

So also, in New York Cement Company vs. C. R. Cement Company, supra, 
the plea of ttltra vires was made, eliciting the following comment on the part 
of the court: 

"The defendant raises the further point that the exercise by the 
Consolidated Rosendale Cement Company of the franchise granted by 
the state to the Delaware & Hudson Canal Company would be ultra 
vires. This is a question between. the defendant and the state of New 
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York, with which the former has no concern, as it is estopped from rais· 
ing it by boldly assuming the position which it now occupied. So long 
as the state of Xew York raises no objection in the premises the de
fendant will not be heard to complain." 
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:\Ianifestly, these cases would have had direct application to the question 
here involved if the same had been raised prior to the year 1902. That is to 
say, if the excise tax on the business done were the only tax exacted from 
public service corporations, surely, a corporation doing a public service busi
ness could not be heard, as a defense against liability to tax, to assert that it 
was without corporate power to engage in the business in question. I imagine, 
however, that ::.\1r. Denman's opinion, for example, may have been inspired in 
part by the fact that since the date mentioned all, or rather nearly all, cor
porations doing business in Ohio are subject to one of two privilege taxes
the excise tax under consideration and the franchise or "Willis tax," also re
ferred to by you. Prior, at least, to the amendment of the excise tax law, in 
1911, the application of the rule, as I have defined it, would result in a loss 
of revenue to the state, as compared with the result if the ruling were opposite, 
because of the exemption clause now embodied in section 5518, General Code, 
section 129 of the act of June 1, 1911, and which has always been a part of the 
so-called Willis law. That section, in its present form, is in part as follows: 

"An incorporated company, whether foreign or domestic, owning or 
operating a public utility in this state, and as such required by law to 
file reports with the tax commission and to pay an excise tax upon its 
gross receipts or gross earnings as provided in this act " " * shall 
not be subject to the provisions of sections one hundred and six to one 
hundred and fifteen, inclusive, of this act" 

It is obvious, of course, that a corporation engaged but incidentally in a 
public utility business, and producing for itself thereby but a small amount of 
gross receipts or gross earnings from such business, would, by virtue of this 
provision, escape franchise taxation entirely; and in many cases would prob
ably pay less taxes to the state than if not considered to a public utility. As 
I shall hereinafter point out, I do not believe that this is the present state of 
the law, but inasmuch as it was at one time the law, it may be proper to con
sider whether or not the fact that the state might be put to a disadvantage 
in revenue because of the doing of a public utility business in an illegal man
ner, or even in a lawful incidental way, by a corporation not organized for 
that purpose, would give to the state the right to treat such a corporation as 
one other than a public utility company, without first determining the cor
poration's rights in the premises by appropriate ouster or injunction pro
ceedings. 

On this point ::.VIr. Denman seems to hold in the affirmative; that is to say, 
he is of the opinion that, a corporation's electric light business being ultr'l 
vires, the state may, without intermediate action of any sort, treat the com
pany as one liable for 'Villis law fees. Upon careful consideration, I have 
reached the opposite conclusion. I have been able to find no authority sus
taining the right of the state to question the exercise of corporate franchises 
otherwise than by action in quo warranto or injunction. I am firmly of the 
opinion, in the absence of such authority, that while the state clearly has the 
right to restrain 11/tra vires acts of one of its corporations it must do so by 
one of these two means; and I am further of the opinion that until a ques
tion of this sort has been legally adjudicated, the acts of a corporation ac-
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quiesced in by its stockholders will be presumed, as against the state, to have 
been committed within the scope of its express or implied power. Society Perun 
vs. Cleveland, 43 0. S. 481. In short, I do not believe that it is within the 
power of the taxing officers of the state, simply because a greater revenue 
might be produced thereby than by some other course, to ignore the fact that 
a corporation is engaged in a public utiiity business, and subject to excise taxa
tion and property valuation, as such, when it may be apparent that the cor
poration has no legal right to engage in such business. 

Looking at this question from another point of view, I am of the opinion 
that the enactment of the Willis law of 1902, even though as a part of the same 
scheme of taxation as that embodied in the Cole law, did not change the scope 
and effect of the terms used in the latter, and adapted from an act already in 
effect for some six years prior to that date. Whatever corporations were, prior 
to that time, subject to the payment of excise taxes as "railroad companies," 
"electric light companies," etc., continued to be so subject to excise taxation, 
notwithstanding the enactment of the franchise tax law and of the proviso now 
incorporated in section 5518, as part thereof. 

Coming now to the fourth class of corporations enumerated by me, it is ap
parent that a somewhat different question is presented thereby, in so far as a 
determination of what activities are properly incidental to the principal busi
ness of constructing and maintaining buildings for office and hotel purposes is 
concerned. Special provision as to this class of corporations is found in section 
10210, General Code; but this section does not authorize such corporations to 
furnish light and heat, even to their own tenants. Application of strict rules 
of construction to this statute, as well as to others already spoken of in this 
opinion, would lead to the conclusion that such power, not having been enum
erated in a statute providing for the special powers of such corporation, is to 
be excluded from the implied authority thereof. I do not believe, however, 
that this strict rule can prevail. Modern business methods do not sanction its 
application. In the case of a hotel, for example, it is well understood that the 
obligation of the keeper of a hotel is to furnish his guests with light and heat, 
and such furnishing is a part of his ordinary business. It is not otherwise with 
a modern office building; and, for sufficiently apparent reasons, I am of the 
opinion that the furnishing of ele.ctric light to the tenants of such a building 
is within the implied powers of a corporation organized for the purpose of 
maintaining the same. Sales of surplus current, by hotels and office buildings 
generating the same primarily for their own use, are upon the same foundation, 
and governed by the same rules as have been already discussed in this opinion 
with respect to similar sales from factories. 

In the light of the plantation storekeeper cases, above cited, it might be 
asserted that although the furnishing of electric light to the tenants of an 
office building is a recogni?:cd and essential part of the business of maintaining 
an office building, yet, it constitutes a separate occupation within the meaning 
of the excise tax law. A little reflection, however, will show the error o! any 
such supposition. It is not those who are engaged in the business of supplying 
electricity for light, heat and power purposes, who are subject to the tax, but 
those only who are engaged in the business of supplying electricity for such 
purposes "to consumers," who are so subject. I think it is clear that one who 
furnishes electricity which he himself "consumes" is not within the meaning of 
this definition. I am of the opinion, also, that a hotel keeper, or the owner 
of an office building, who suppli<s electric light for his guests or tenants, with
out separate charge therefor, would be, in effect, the "consumer" of the elec
tricity so supplied. If the current were procured from someone else and paid 
for by the hotel or the office building this would be clearly true; and I do not 
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believe that the generation of the current in the building itself by the pro
prietor thertof makes any material difference. 

Where, however, the ttnants of an office building are separately charged 
for the electric current that they actuall.r consume, whoever furnishes them 
such current, is, in my opinion, an "electric light company" within the mean
ing of the statutes under consideration, even though he be the proprietor of 
the building itself, and even though no service outside of the building may be 
undertaken by him. I advise, thereforz, that wherever it is made to appear 
that an indiviuual or corporation, owning an officz building, is charging his 
tenants for electricity furnished them, by so much per unit consumed and meas
ured, such a person .or corporation constitutes an "electric light company" with
in the meaning of an act under consideration. 

In all respects other than thos~ specifically mentioned the reasoning and 
conclusions heretofore expressed in this opinion apply fully to the fourth class 
of corporations, consisting of those organized for the principal purpose of con
structing and maintaining a hotel or office building. 

In this connection one other possible variation of facts has occurrEd to me. 
If a building company, organized for that purpose, should lease its building, 
when constructed, to another party, and should furnish to its lessee the electric 
current generated on the premises at so much per unit consumed, without, in 
addition thereto, furnishing any current to any other person or consumer, a 
very different question would arise. Inasmuch, however, as this is evidently 
not the case with any of the companies referred to by you, I need not pass 
upon this question. 

I have set off by itself the case of the Cleveland Trust Company; not alone 
because it differs from many other of the corporations enumerated by you, but 
also b2cause, if I am not mistaken, it affords an instance of a rather common 
practice. It appears that this corporation is organized with the powers of a 
safe deposit and trust company, which are found enumerated in section 9816 
et seq., General Code. The section cited providEs in part that: 

"Safe deposit and trust companies 0 

and secure fireproof building or buildings 0 

may provide a proper 
*." 

There is nothing in the statute lXpressly qualifying or explaining the mean
ing of the word "proper." It might be supposed that this meaning is limited 
to such buildings as are "proper" for the housing of the safe deposit vaults, 
'which, in the same section, such corporations are authoriz::d to maintain. It 
is a well known fact, however, that a large number of trust companies in this 
state have proceeded under this statute to erect large offic2 buildings, and that, 
in many cases, the business of managing the office building has become as im
portant as, if not more important than, that of doing a safe deposit and trust 
busimss, which such corporations are authorized to transact. It is generally 
for the purpose of conducting these buildings as office buildings, and furnishing 
light to the tenants thereof, that such companies operate electric light plants. 
Such an activity is, therefore, in a sense, incidental to the incidental power of 
the corporation, and is quite remotely connected with the business of receiving 
valuables on safe deposit, imd accepting trusts. For reasons already stated, 
however, this condition is immaterial. Under the facts of the case corpora
tions, lil{e the Cleveland Trust Company, should be regarded as office building 
companies, and should b:?, regardless of the question of ultra vires, taxed as 
public utilities if current is furnished outside the building maintained by them, 
or if current is furnished to tenants of the building at rates based upon the 
amount of current consumed by such tenants, respectively. 
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One additional question has suggested itself to me. Inasmuch as the 
statutes uses the words "public utility," which is a phrase having a well under
stood meaning, is not this choice of terms to be given some weight, and would, 
therefore, so slight an embarkation into the business of supplying electricity 
to consumers as serving, say a half dozen, small consumers, by the use of sur
plus current, constitute a corporation or an individual, so far as that is con
cerned, a "public utility," within the meaning of the law? I have reached the 
conclusion, in answer to this question, that the extent of the service to con
sumers is immaterial as affecting the question as to whether or not an indi
vidual or corporation, supplying electricity to consumers, is a "public utility" 
within the meaning of the act. My reasons for reaching this conclusion have 
all been expressed in dealing with other points in the course of this opinion. 
I will enumerate them again in this connection: 

In the first place the term "public utility" was unknown to our statute law 
until .1910, whereas, the definitions now found in section 5416, General Code, 
supra, were formulated for the most part in 1896, and have never been changed. 
Hence, as a proposition of logic, it follows that all "electric light companies" 
within the meaning of the original definition of such companies are "public 
utilities." That is, it follows that the term "public utility" is, after all, an 
artificial one. 

In the second place, the definition of what constitutes a public utility, for 
purposes of regulation, as found in the public utilities act of 1911, and the 
definitions of the various kinds of public utilities therein enumerated and set 
forth, are copied verbatim, almost, from the old excise tax definitions. It is 
impossible to escape the conclusion that the legislature intended that what
ever should be a "public utility" for excise tax purposes should be regarded as 
such for all state purposes. Particularly is this true as evidenced by the fact 
that in the so-called public utilities act of 1911 is found the following lan
guage: 

"Section 4. The term 'public utility' as used in this act shall mean 
every corporation * * * defined in the next preceding section (in 
which most of the definitions of the original excise tax law are enum
erated), except such public utilities as operate their utilities not fo'r 
profit." 

If the term 'public utility' had an independent meaning of its own, this 
exception would not have been necessary, and its inclusion here is a rather 
convincing evidence of the legislative meaning and intent. 

In the third place, if the determination of what constitutes a "public util
ity" should be made dependent upon the facts of each case the result would be 
a taxing law, incapable of just and exact enforcement. It might be easy to say 
that the furnishing of electric current to a single consumer is not a holding 
out of one's self to the public as engaged in the business of furnishing elec
tricity; the same conclusion might easily be reached in the case of the fur
nishing of such current to a half dozen consumers; but there is no place where 
the line between what constitutes that which is not a public utility and what 
constittttes that which is a public utility can be drawn. Perhaps it is true, in 
the abstract sense, that the intention of the producer of electric current is the 
determining factor; but this intention is one that must be inferred from his acts 
and, in the last analysis, it becomes a different question in every individual 
case. Now, it is not customary for legislatures to draft occupation tax laws 
in such an impractical manner; the definitions of such laws have been, as I 
think the citations in this opinion will demonstrate, rather rigidly construed, 
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for the very sufficient reason that there could have been no motive for enacting 
any such definitions, excepting for the purpose of the removing of doubtful 
qutstions and producing a Jaw which could be easily understood and applied. 
If it had been the intention of the legislature to tax those individuals and cor· 
porations, and those only, who held themselves out to the public as "public 
service companies," within the broad meaning of the term, then, there would 
have been no use in adopting the rigid definitions found in section 5416, Gen
eral Code. The best analogy which occurs to me here is that of our liquor 
tax law, wherein it is provided that "the phrase 'intoxicating liquor' as used in 
this chapter "' * * means any distilled malt, vinous or any other intoxi
cating liquor." So long as the question as to whether or not liquor is "in
toxicating" were left open each case arising under the Jaws pertaining to the 
traffic therein would be decided upon its own facts, and lack of ·uniformity in 
result was inevitable. There could, therefore, have been no motive for the 
adoption of this definitio'h other than the elimination of this source of inequal
ity, and of all question as to the "intoxicating" quality of distilled, malt and 
vinous liquor, as a question of fact. State ex rei. vs. Kauffman, 68 0. S. 635; 
LaFollette vs. ;.\Iurray, 81 0. S. 474. 

I think the same legislative motive may be found in the definitions of sec
tion 5416, and I believe that it is not a fact of any weight or materiality that 
an individual or corporation, found furnishing electricity to consumers, may 
be able to show that he or it was engaging in this activity in a purely private 
way, without holding himself or itself out to the public generally as being en
gaged therein. 

I am of the opinion, therefore, with respect to each and every one of the 
corporations enumerated by you that, regardless of the extent (absolute) to 
which they may be engaged in the business of furnishing electricity to con
sumers, regardless of the fact that they may be engaged in some other prin
cipal enterprise, to which the furnishing of electricity is subordinate, regardless 
of whether the furnishing of electricity is properly incidental to such other en
terprise, or is virtually independent thereof, regardless of the declared purpose 
of incorporation of these companies, and regardless of the question of ultra 
vires, each one of them, if habitually and customarily furnishing electric cur
rent to consumers, is "an electric light company," within the meaning of sec
tion 541G, General Code. It necessarily follows that each of said corporations 
must make reports to the commission and pay excise taxes on their gross re
ceipts; it also follows that the property of such companies must be valued for 
taxation on the unit basis by the tax commission of Ohio, upon property re
ports made to the commission. These conclusions are self-evident. I think it 
is equally self-evident that such corporations are not required to make annual 
reports to the eommission as domestic corporations for profit, or as foreign cor
porations for profit, doing business in Ohio. The language of section 5518, in 
this respect is so plain as to forbid discussion, and that section has already been 
quoted in this opinion. 

Two questions now suggest themselves to me, without consideration of which 
this opinion would not be complete: 

1. What are the "gross receipts" of these corporations, requir:>d to be re
ported to the tax commission, and upon which the excise tax is to be com
puted? 

This question is sufficiently answered, I thin!{, by the language of s2ction 
5417, General Code, which provides in part as follows: 

"* * * The gross receipts for business done by an incorporated 
company, engaged in the operation of a public utility, shall be held to 
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mean and include the entire receipts for business done by such company 
under the exercise of its corporate powers, whether from the operation 
of the public utility itself or from any other business done whatso
ever." 

This language is sufficiently broad, it seems to me, to include within its 
application corporations not organized for a public utility purpose, as well as 
corporations organized principally for that purpose. The test here is the same 
as that in section 5416, to wit: that of being "engaged" in the operation of a 
"public utility." In the same connection I may say that in my opinion the 
phrase "under the exercise of its corporate powers" does not affect the question 
either way. It is simply inserted here for the purpose of making sure that 
all the intrastate receipts of a corporation engaged in the operation of a public 
utility shall be used in computing the excise tax. 

2. What propertry must be reported and valued upon the unit basis bY 
the tax commission? 

This question, it seems to me, is answered by the following language of 
section 5419, General Code: 

"* * * In the case of incorporated companies, all the real es
tate, personal property, q~.oneys and credits owned .and held by such 
corporation within this state in the exercise of its corporate powers, 
or as incidental thereto, whether such property, or any portion thereof, 
is used in connection with such public utility business or not, shall be 
conclusively deemed and held to be the property of such public utility." 

The same obsErvations may be made as to this section as have already been 
made respecting the meaning of the language quoted from section 5417. 

Both of these sections disclose the same obvious legislative intent, which 
may b8 referred to as two-fold. In the first place, it is the evident purpose of 
the legislature to eliminate troublesome questions of fact, or rather of mixed 
fact and law, such as have already been discussed with respect to the defini
tions in section 5416, and such, for Example, as are involved in the pending 
case of the State of Ohio vs. Ohio Traction Company, in the common pleas 
court of Franklin county, with which the commission is familiar. In the sec
ond place, it seems to be the aim of this section· to equalize the taxation of 
corporations, so that a corporation having a large income producing invest
ments, which it might claim to be disassociated from its public utility busi
ness, and, therefore, not subject to taxation as such, should, in no event, con
tribute to the revenues of the state a 1ess2r amount, by virtue of its exemption 
from franchise taxes under section 5518, supra, than an ordinary corporation 
would have to contribute under the so-called Willis law provisions of the same 
act. 

It is these sections, which have produced the change in the law, already 
referred to, which render my former opinion, in the matter of the Ely Realty 
Company, of no present service; they are, for reasons already suggested, of 
equal application to corporations organized for the principal purpose of oper
ating a public utility, and to corporations engaged in a public utility business 
incidental to the furtherancz of some other authorized purpose. 

I do not wish to be understood, however, as expressing any definite opinion 
as to the full purport and meaning of section 5418, as above quoted, with refer
ence to the method of valuing such property as has been discussed in this 
opinion for simple taxation. 

In closing, I deem it proper to say that I have assumed that all of the 
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enterprises discused in the foregoing opinion are conducted as business enter
pris(S. The commission has submitted to me the question, arising in other 
cases, as to whether or not the sale of electric current, without a view to profit, 
constitutes a "business," within the meaning of section 5416. That question 
will be separately considered. 

114. 

Very truly yours, 
TUIOTIIY S. HOGaX, 

Attorney General. 

TAXES AND TAXATION- PUBLIC UTILITY- LIABILITY OJ;' OFFICE 
BUILDINGS, HOTEL, APART:\I:E!XT AND STORE-R00:.\1 C0:.\1PANIES 
WHICH SUPPLY REFRIGERATION AND LIGHT, POWER AND HEAT 
TO TENANTS AND OTHERS, FOR EXCISE PROPERTY TAX. 

'L'he definition of "public tttility'' as· intended by the tax statutes is that set 
out in section 5416, General Code, and does not depend upon any tax rights de
fined, or upon the general understanding of the term. 

When persons or firms, therefore, who own an office building, hotel, apart
ment house or store room, are engaged in the business of supplying to two or 
more tenants or others, tor a separate charge therefor, electricity for light, heat 
or power purposes, or water, stearn or heat, through pipes or tubing, tor the pur
pose of either heating or cooling, such persons or firms come within the term 
"public utility'' as contemplated in this statute, regardless of whether or not 
they are holding themselves out to tlze public as proclucers or suppliers of these 
commodities. They must, therefore, make their reports and pay the property 
and excise tax required of public utilities in this statue. 

Cor.c:~mus, Ouw, September 20, 1912. 

The Tax Comntission of Ohio, Columbus, Ohio. 

GEXTLE~JEX :-I beg to acknowledge receipt of your letter of September 6th 
submitting the following statement of facts and request for opinion: 

"Two individuals, brothers, during their lives erected in the city of 
Cincinnati certain buildings which, from the description given of them 
in the statement attached to your letter, I assume to lJe intended and 
~.;sed for offices, hotel, apartment and store-room purposes-at least each 
of these buildings is used for one of such purposes and some of them 
are used for more than one such purpose. In each of these buildings 
has been installed a steam heating system plant, designed primarily to 
supply the .tenants of the building or the occupants of the apartments, 
as the case might be, with necessary heat. 

"In one of the buildings a refrigeration plant has been installed 
primarily for the purpase of supplying cooling facilities to store-room 
tenants. In two of the buildings electric light plants have been installed, 
primarily for the ]JUrposo of lighting the rooms in the buildings them
selves. 

"Although such heating, cooling and electric light plants were de
signed merely for the accommodation and service of the buildings in 
connection with which tbey were constructed, they produce, in fact, an 
excess of product which, in the practice of economy, the managers of 
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the buildings have disposed of to parties in the neighborhood of the 
buildings other than the tenants thereof. Furthermore some of the 
tenants in the buildings in which electric light plants have been in
stalled have been charged fo.r electricity consumld by them upon a quan
tity basis, i. e., light is not included in the accommodation furnished in 
consideration of the rent paid but is independently furnished and 
charged for at so much per unit consumed. 

"In one instance a public library occupies a portion of an office 
building rent free under rights granted by a college which formerly 
had an interest in this building. Heat is furnished to this tenant with
out charge but electric light current consumed by the library is paid 
for by it according to the number of units. 

"The original builders of these edifices are dead and the property 
is now owned and operated by the widow of one of them and a trust 
company as trustee under the will of the other decedent, and under 
a deed of trust from his wid<J.w, each of these parties owning an undi
vided one-half interest in said properties. Upon these facts the question 
submitted is as follows: 

"Does the business done by these parties constitute them a public 
utility within the meaning of the provisions of the act of May 31, 1911, 
and should they be required to report to the commission and be as
sessed by it and pay an excise tax upon the gross receipts from such 
busin~ss ?" 

As I have pointed out in an opinion of even date herewith respecting the 
public utility character of a number of different corporations, all definitions 
in the tax commission act of 1911 are dependent upon the excise tax definitions 
found in section 5416, General Code. So much of it as is pertinent to the 
present question I may quote here. 

"Section 5416. Any person or persons, firm or firms, co-partner
ship or voluntary associations, joint stock association, company or cor
poration wherever organized or incorporated; * * ·· 

"When engaged in the business of supplying electricity for light, 
heat or power purposes, to consumers within this state, is an electric 
light company; * '~ * 

"When engaged in the business of supplying water, steam or heat 
through pipes or tubing to consumers within this state for heating pur
poses is a heating company; " ':' ':' 

"When engaged in the business of supplying water, steam or heat 
through pipes or tubing to consumers within this state for cooling pur-
poses, is a cooling company; 

As held in the other opm1on to which I have referred the phrase "public 
utility" as applicable to enterprises of the kinds embraced within the above 
definitions is descriptive merely and adds no qualification to these definitions 
themselves. My reasons for this conclusion are fully set forth in the opinion 
to which I refer. 

Indeed the discussion in that opinion furnishes a complete answer to the. 
question now presented; for although the other opinion related solely to the 
definition of an "electric light company" it is apparent at a glance that there 
is no essential difference between that definition and those of a "heating com
pany" and a "cooling company" as above set forth. 

Without further discussion, therefore I shall. in a summary manner state 
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my conclusions with respect to the question and an outline for my reasons 
therefor, ali of which will be found more elaborately discussed in the other 
opinion. 

Inasmuch as these persons are continuously and habitually engaged in fur
nishing the utilities mentioned, they are "in the business" of so doing within 
the meaning of these definitions, although as a mere incident to the transac
tion of other and paramount business. 

The persons outside of the buildings owned by these parties who are fur
nished with electric current or heating or cooling facilities by them, are 
"consumers" within the meaning of the definition. 

Tenants of said buildings who are furnished electric current under con
tracts requiring them to pay for the amount consumed by them in addition to 
their rent are "consumers" within the meaning of the definition of an "electric 
light company" as above quoted. 

The number of consumers, as above defined, of each of the commodities in 
qyestion is immaterial as affecting the question at hand excepting that seem
ingly a plurality of consumers of each of said commodities is necessary in order 
to constitute the parties a "public utility" as to such commodity. 

That is to say, the general assembly has by its definition foreclosed inquiry 
into the question as to whether or not the parties are "holding themselves out 
to the public" in any particular. 

I am, therefore, of the opinion that these parties constitute a "public util
ity" within the meaning of the provisions of the act of May 31, 1911, upon the 
facts submitted, and that under section 41 of said act (section 5417, General 
Code), they must report to the tax commission for Imposition of excise tax 
measured thereby "the entire receipts for business done * * * from the 
operation of" the several electric light plants and heating and cooling plants 
owned by them and so operated as to be constituted such "public utility," "or 
incidental thereto or. in connection therewith;" and that by virtue of section 
43 of such act (section 5419, General Code), they must report to the tax com
mission fer assessment and valuation for simple taxation by the commission, 
their several "plants !J.nd all real estate necessary to the daily operations" of 
the public utilities and "ali other property, moneys and credits owned or oper
ated, or both, by them wholly or in part within this state, used in connection 
with or incidental to the operation of the public utility whether the same be 
held in common or by the individuals operating such public utilities." 

19 -A. G. 

Very truly yours. 
TDIOTHY S. HOGAX, 

Attorney Genera~. 
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115. 

TAXES AND TAXATION-PUBLIC UTILITY-cORPORATION ORGANIZED 
BY CONSUMERS FOR SUPPLYING ELECTRIC POWER FOR THEM
SELVES AT COST-CORPORATION ORGANIZED TO CONTRACT FOR 
ELECTRIC POWER FOR CONSUMERB-LIABILITY FOR EXCISE AND 
PROPERTY TAXES. 

The term "public utility"' as employed in the tax statutes, is an artificial 
term and is not used in the sense generally accorded it. Its definition is that 
set out in section 5416, General Code, and the businesses therein enumerated 
come within the term, regardless of whether or not they are capable of exer
cising the power of eminent domain or other powers ttsually considered, inci
aental to public service corporations, and regaraless also of whether or not such 
business is accompanied by the privileges usually considered as accompanying 
such companies. 

Th6 term "business," as employed, in these statutes, does not necessarily 
contemplate only utilities for profit. This is shown by the tact that certain 
statutes have taken the precaution to exempt "public utilities not operated for 
profit" for certain purposes. 

The Factory Power Company, therefore, which toas especially incorporated 
by certain factories tor the purpose of furnishing power, heat, light and water 
tor themselves at cost, really operates to add to the profits of these concerns, 
and although the activity of this corporation does not extend to the conducting 
of the power generated to the consumer, it is to be considered a public utilit.y 
for the purpose of the excise and property taxes required by these statutes. 

Inasmuch as the National Power Company is engaged solely in the business 
of contracting with another electric power company for a supply of power to 
individual shareholders, this corporation does not possess a plant which is con
templated as a necessity by the tax statutes, ana it cannot be intended that 
such corporation be classed as a "public utility" so as to become liable tor these 
taxes. 

COLUMBUS, OHIO, October 30, 1912. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLE111EN:-I beg to acknowledge receipt of two letters from you under 
date of August 21, 1912, submitting similar questions with respect to the status, 
under the "public utility" provisions of the tax commission act of 1911, of the 
Factory Power Company and the National Power Company, both Ohio cor
porations. 

The facts respecting the two corporations, as disclosed by the correspondence 
and briefs of counsel submitted with your letters, are as follows: 

"The Factory Power Company is incorporated for the purpose of 
furnishing power, heat, light and water to consumers located, or who 
may hereafter be located in or in the vicinity of what is known as the 
Factory Colony Company tract,' in Oakley, Hamilton county, Ohio, and 
of constructing, owning, maintaining and operating the plant and other 
property, real and personal, necessary for the carrying of said purpose 
into effect." 

It appears that this corporation was formed by the proprietors of a num
ber of factories located on a certain tract of land. All of the stock of the cor-
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poration is owned by these persons. The company operates a plant for the 
production of electric power which, when generated, is transmitted to conduits 
and wires owned by the companies and individuals who own and operate the 
factories referred to. The plan of operation is designed to be co-operative, i. e., 
the electric current_ while meted out and sold to the different factories upon 
the basis of the amount used by them is charged for, as nearly as possible, at 
cost, it not being the purpose of the proprietors of the corporation to produce 
dividends upon its capital stock The company enjoys no franchise rights from 
any municipal corporation, and has never exercised, and does not deem itself 
capable of exercising the power of eminent domajn. 

The ::-;'ational Power Company was organized for the following purpose: 

"Manufacturing, purchasing, selling and furnishing electricity for 
light, heat or power, and to do all business incident thereto." 

As a matter of fact this company does not produce electric current and 
owns no real property or tangible personal property whatever, although it does 
possess a certain amount of cash in the bank. It appears that subsequently to 
the formation of this company it was ascertained by promoters thereof that the 
object of the corporation could be attained through a contract with the Cleve
land Electric Illuminating Company, an admitted public utility. Therefore the 
plan of operation is that electric current conducted through the wires and 
conduits of the Cleveland Electric Illuminating Company to the meters of five 
certain consumers, where the amount of current consumed by them respectively, 
is measured, The National Power Company is then charged for the current 
so used, presumably at a reduced rate, and is accountable to the Cleveland 
Electric Illuminating Company for the amount so charged. The National 
Power Company then collects from the five consumers in question proportionate 
amounts which always equal in the aggregate the gross amount paid by it to 
the Cleveland Electric Illuminating Company. , 

The contract between the National Power Company and the Cleveland 
Electric Illuminating Company does not authorize the sale of electric current 
in the manner above described to any consumers other than the five certain 
consumers above referred to. The same question is submitted by the commis· 
sion, in my opinion, with respect to both of these companies, viz.: 

"Is this company a public utility within the meaning of the pro
visions of the act of May 31, 1911, and should it report as such and its 
property be assessed by the tax commission, and should it be required 
to pay an excise tax as an electric light company upon its gross receipts 
from intrastate business, or should it report as a domestic corporation 
for profit and pay an annual fee as such as required by Jaw?" 

Two questions of Jaw seem to be involved here; at least counsel for the 
Factory Power Company, who have submitted a brief, rely upon two separate 
points as follows: 

1. It is claimed that because of the purely private nature of the business 
conducted by these companies they cannot be regarded as "public utilities" 
within the meaning of the term as used in the act of 1911. As a corollary to 
this proposition it is pointed out that the method of operation used by these 
two companies is so restricted as to render them ineligible to exercise the 
power of eminent domain. Cases are cited in support of this point. 

2. The claim is made that because the design of the proprietors of the 
two companies and their actual practice in pursuance thereof is not to produce 
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a profit from the operation of the plant or business of the company, they are 
not "engaged in business" within the meaning of the phrase used in the tax 
commission act. 

I shall discuss the meaning of the tax commission act of 1911 with respect 
to the two points mentioned before attempting to apply the law to the specific 
cases in question. 

To the first point above described some consideration has been given in 
the course of the opinion recently rendered to the commission upon the ques
tion as to whether or not the incidental furnishing of electric current to a few 
consumers by a corporation generating such current, primarily for its own 
use, constitutes such a corporation a "public utility," or, more accurately, an 
"electric light company" within the meaning of the act in question. Repeating 
in the abstract the rEasoning set forth therein, I may say that the legislative 
history of the law incorporated in the act of 1911 is such as to make it ap
parent that the term "public utility," as therein used, is an artificial one which 
was applied, for the first time in 1910, to a certain class of business which had 
long been subj~ct to excise taxation under what was formerly lmown as the 
"Cole law." The use of the term in question, therefore, ·cannot be given very 
much weight; so that it does not necessarily follow that it is the intention of 
the legislature to include within the class of "public utilities" created by it, 
those businesses only which enjoy some special privilege like the exercise of the 
right of eminent domain or hold themselves out as public servants to any 
given degr~e. In fact, when the foundation for the excise and property taxes 
imposed by the act upon such "public utilities" is carefully examined, it is 
found to be certain considerations which have nothing whatever to do with 
either of these facts. The definition which must thEn be examined is not any 
text writer's definition of the term "public utility" as he conceives it, but 
that employed in section 40 of the act of 1911, which is in part as follows: 

"Any * * * corporation * * * when engaged in the busi
ness of supplYing electricity for light, heat or power purposes to con
sumers within this state is an electric light company." 

This also is an artificial term in a sense. It is evident that the legislature 
intEnded to avoid fine distinctions and troublesome questions of fact, and for 
that purpose adopted a definition which could easily be applied to any state 
of facts. 

The sole question, then, as to any of these companies is: Is the company 
engaged in the business of supplying electricity for light, heat or power pur
poses to consumers? The fact that the number of consumers may be small; 
the fact that a contract between the company and each consumer may be in 
every sense of the word "private," and the fact that there is no intention on 
the part of the company to hold itself out to the general public as a "public 
service company" in furnishing electric current-all such facts are alike im
material in this connection. 

As heretofore stated, the reasoning in support of. the construction which 
I have given the law will be found more fully stated in the other opinion to 
which I have referred. 

Upon the second point above mEntioned the following authorities are cited 
in the brief of counsel: State vs. Boston Club, 45 La. Annual, 585, and Live 
Stock Company vs. Range Stock Company, 16 Utah, 59. 

I have examined both of these cases and am of the opinion that they do 
not support the contention upon which they are cited. The first case was an 
action by the taxing authorities against a social club for liquor license tax. 
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The ultimate conclusion of the court was that the defendant was liable for the 
tax even though it was claimed that each of the members of the club to whom 
the drinks of liquor were sold, was already a part owner of the stock of liquor 
kept in the club-an argument very much like that made by counsel in respect 
to the form of the organization of the Factory Power Company. Counsel quote 
the following language from the opinion of the court: 

"Business in a legislative sense is that which occupies the time, 
attention and labor of men for the purposes of livelihood or for profit, 
a calling for the purpose of a livelihood. This is its meaning in statutes 
relating to license taxes." 

This remark was found on page 589 of the report, and in view of the de
cision in the case was really obiter clictum. However, it is preceded on the 
page cited by the following language: 

"The definition of business by the lexicographers is sufficiently broad 
and comprehensive to Embrace every employment and occupation and 
ali matters that engage a person's attenttion or require his care. • * • 

"The meaning of the legislators, as expressed in the statutes is not 
as extensive." 

So that obviouslY, the court in using the language quoted in the brief was 
referring to the specific statutes before it for judicial interpretation, and did 
not intend to lay down any broad or general rule. 

The case of Live Stock Co. vs. Range Stock Co., supra, is one which in
volves the interpretation of a state statute imposing license or compliance fees 
upon foreign corporations "doing business in the state." The exact point de
cided was that a foreign corporation is not doing business in a state within 
the meaning of such a ·statute when it maintains an action in the courts of the 
state. In this respect the case is in entire accord with the best authority; but 
it is difficult to understand the applicability of the definition quoted by counsel 
from that case to the point decided by the court. 

In the former opinion to which I have referred, I held that the word "busi
ness" as used in section 40 of the act of_ 1911, has the second of the following 
two mEanings given by Webster: 

"That which busies or engages time, attention or labor as a prin· 
cipal serious concern or interest. Specif.: a. Constant employment; 
regular occupation; * * • b. Any particular occupation or employ
ment habitually engaged in, especially for livelihood or gain." 

It is apparent from this definition that while the woord "business" is per
haps most appropriately used to define an activity which is pursued for a 
livelihood or gain, yet this idea is not essential in the meaning of the term. 
On the contrary, having regard to the underlying reasons for the two taxes 
imposed upon electric light companies by the act of 1911, as I have discussed 
them in the other opinion referred to, I am clearly of the opinion that the pur
pose of the proprietors of such a company to make or not to make a profit by 
the operation thereof, is immaterial as affecting liability for the taxes. 

If I had any doubt upon this question I think the same would be dispelled 
by consideration of the so-called "public utility act" of 1911 passed by the 
general assembly with evident reference to the definitions embodied in the tax 
commission act already quoted. The section of that act, designated as section 
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614-2 contains in haec verba many of the definitions found in section 40 of the 
tax commission act. Section 4, thereof, however, which roughly corresponds to 
section 39 of the tax commission act, contains the following exception. "Except 
such public utilities as operate their utilities not for profit." 

Now it is the purpose of the public utility act to exercise the regulatory 
powers of the state over the same subjects of legislation as those upon which 
the taxing power is exercised through the sections of the tax commission act 
now under consideration. The identity of definition could not be ascribed to 
any other motive. Therefore, when the legislature, in framing the public util· 
ities act, took pains to exclude from its operation such "public utilities as oper
ate their utilities not for profit," it is clear that it must have been its under
standing that without this exception, the class of companies to which it re
lated would have been included within the natural meaning of the phrase "pub· 
lie utilities." 

I am, therefore, of the opinion that the fact that an electric light plant or 
company is not operated with a view to profit in the shape of dividends is im· 
material as affecting the question of liability to excise taxation and to valua
tion for property taxation upon the unit basis under the act of 1911. As a mat
ter of fact, it is perfectly apparent that both of the above described corpora· 
tions are used by their stockholders with a view to ultimate profit. The law 
in question looks to the substance and not to the form of things and these are, 
therefore, in my opinion, none the less business corporations (if that be ma
terial at all) because the profits which they produce may be distributed through 
decreased cost of service rather than in the shape of dividends on the capital 
stock. 

The foregoing comments, then, constitute my conclusions with respect to 
the points advanced by counsel and the officers of th~ company. They do not, 
however, entirely dispose of either of the cases in my mind. There still re
mains an element common to the case of both companies which must, in my 
judg~ent, be talren into consideration. I refer to the fact that the Factory 
Power Company doEs not conduct the electricity to the point of consumption 
or measurement, and that the National Power Company does not even produce 
electricity and has no wires, poles, meters or any equipment constituting an 

.electric light plant in the popular sense of the word, but merely amounts to a 
contracting agency in behalf of certain consumers of electricity. The question 
which arises from these facts may be stated as follows: 

Is an individual, partnership or corporation "engaged in the business of 
supplying electricity to consumers" when it does not perform all or any of the 
services usually involved in that business as commonly understood? 

This question depends, it seems to me, largely upon the meaning of the 
word "supplying" as used in the statute. Webster gives the following defini· 
tion of the word "supplying:" 

"To furnish with what is wanted; to afford or furnish with a suf
ficiency. * * * 

"To give or provide; to furnish." 

(In strict accuracy the second of the above quoted meanings is that of the 
verb which takes as its object the thing supplied.) 

The word "furnish" is defined by the same lexicographer as follows: 

* 
"To provide; supply; give; afford; specif. 

* * (something)." 
* * to supply 
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It seems clear that there is not inherent in the meaning of the word "sup
ply" itself the idea of delivery. It is just as accurate to speak of a thing as 
being "supplied" which is produced and made ready for transportation and 
delivery by another as it is to use the same word as referring to the produc
tion, transportation and delivery of a commodity. Yet the impression might 
arise that this was not the legislative intent, but that the general assembly 
had in mind in defining an electric light company a business which would not 
be complete without all of the attributes above referred to. 

As evidence of this intention the significance of the word "consumers" may 
be considered. The meaning of this term is obvious and in itself offers no spe
cial difficulties. The point I have in mind is brought out by considering the 
different steps in a single transaction of the supplying of electric current; they 
are as follows: 

In the first place the current is generated by the producer and becomes 
capable of transmission along wires designed for that purpose. In the second 
place the current is transported or transmitted to the place of consumption; in 
the third place the amount of current consumed is measured as it becomes sub
ject to the control of the consumer. 

Thinking of the matter in a natural way one would not suppose that a 
"consumer" would be purely such who engaged in all of these activities. That 
is to say, as pointed out in my opinion of recent date respecting the case of 
the sale of electric current from a power plant located in an office or hotel 
building, one who produces electric current for the purpose of supplying him
self with this commodity is not a "consumer." It might also be urged that 
one who takes electric current at the place of production and conducts it over 
his own wires to the place of consumption is not, in the purest sense of the 
word at least, a "consumer." He has undertaken a part of the process of pro
duction, viz., that of transmission. 

There is some internal evidence, however, in the act of 1911 which tends to 
emphasi:r.e the point now under discussion. I think it may be accepted as true 
that the intention of the act of 1911 is to impose the excise tax based upon 
gross earnings upon exactly the same subject of taxation, the property of which 
is to be valued upon the unit basis by the tax commission under section 46 et 
seq., of the act. 

Section H, which is one of the sections providing for the property tax, is 
in part as follows: 

"Each public utility as defined in this act • • • shall annu-
ally • * "' make and deliver to the tax commission of Ohio 
• * • a statement with respect to such utility's plant or plants and 
property owned or operated or both by it wholly or partly within this 
state." 

The italicized words are not of great importance in themselves, but they 
disclose in a measure what the legislature had in mind, viz., that a "public 
utility" and more specifically an "electric light company" is a company having 
a "plant." A mere collecting or contracting agency then cannot in the very 
nature of things be subject to property taxes on the unit basis, there being 
nothing to value in this way. Therefore, the case of the National Power Com
pany is at once disposed of. It has no "plant" in any sense of the word; there
fore, it is not within the meaning of the term as already discussed. 

The case of the Factory Power Company is somewhat different. This com
pany has a plant but not a complete once. This plant is capable of generating 
electric power but is not capable of delivering it to the consumers, who, if 
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they would use the power so generated, must, so to speak, send and get it. 
Upon a very careful consideration I have come to the conclusion that the Fac
tory Power Company, though not equipped to deliver electric current at the 
place of consumption, and not having a complete "plant," within the common 
acceptation of the term, is "engaged in the business of supplying electricity to 
consumers" within the meaning of section 40 of the tax commission act. If a 
company engages in any degree in the business, it is within the statute. To 
hold otherwise would deprive the law of any definite test as to what consti
tutes a "plant," or, conversely, the act of "supplying to consumers." 

It follows, as a matter of course, that the National Power Company not 
being liable for excise taxes under the act in question must report to the tax 
commission as a domestic corporation for profit and pay franchise fees there
on; but that the Factory Power Company must pay excise taxes based upon its 
gross receipts, and submit to property valuation of its "plant and property" 
by the commission. 

In conclusion, I may observe for reasons which I think are sufficiently 
disclosed by the discussion of similar questions in other opinions I have not 
deemed the language of the articles of incorporation of the two companies to 
which this opinion refers, of any importance. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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150. 

TAXES AND TAXATION-CORPORATION FILING REPORT AS PRIVATE 
CORPORATION FOR PROFIT IN 1.1AY, AJ..~D SUBSEQUENTLY OPER
ATING PUBLIC UTILITY-NOT SUBJECT TO· BOTH EXCISE AND 
FRAi..'\;CHISE TAX-FIXED LIABILITY FOR FRANCHISE TAX NOT 
AFFECTED BY SUBSEQUENT EVENT. 

The Cleveland, Alliance & .'llahoning Valley Railroad Company was in 
existence more than six months prior to the month of May, 1912, but it did not 
during that period, operate its railroad, ancl during the month of May filed its 
report as a private corporation tor profit. Between the first day of June and 
the thirtieth thereof, said corporation became engaged in the business of oper
ating an interurban railroad, held: under section 5518, General Code, it is the 
intention of the legislature that a corporation in no event be subject to both 
franchise and excise tax tor the same year. 

The franchise tax is a tax upon the privilege of being a corporation during 
the month of May, when the report is due and this tax is not intended in any 
way to relate to prior or subsequent existence or activities. The excise tax is a 
tax upon the privilege of doing a public utility business during the year period 
P1·eceding June 30th. Each tax is assessecl tor the same year and the funds re
ceived for each is appropriated tor public purposes tor the same period of 
time. 

In accordance with the intention of section 5518, General Code, therefore, 
that a corporation should not be subject to both taxes for the same year, no 
corporation can be required to file a private corporation for profit report in 
May, and at the same time be required to file a public utilities report in Sep
tember. 

Under the decisions of this state, when a corporation tor profit once be
comes liable tor the franchise tax, such liability cannot be removed by the with
drawal of the corporation from business subsequent to the time of making the 
report and prior to the time when the tax became a fixed charge. For the same 
reasons, the fact that a corporation becomes a public utility during such period 
cannot operate to dispense with the liability for the franchise tax. 

The above corporation, therefore, is liable for its franchise tax, but not tor 
its excise tax during the year 1912. 

COLU::IIBUS, OHIO, March 22, 1913. 

The Tax Commission ot•Ohio, Columbus, Ohio. 

GE:-.TLE::IIES:-1 acknowledge receipt of your letter of December 31st, en
closing reports for the year 1912 made by the Cleveland, Alliance & Mahoning 
Valley Railroad Company as a domestic corporation for profit and as an inter
urban railroad company. 

It appears from the reports themselves, and from facts stated by you that 
a corporation of this name was in existence more than six months prior to 
the month of May, 1912, but It did not, during that period, operate its railroad, 
and hence, within the meaning of the excise tax statutes of this state as uni
formly construed by this department and the commission, and by the courts, 
was In May, 1912, a domestic corporation for profit and not a public utility. 

In the month of June, 1912, the corporation began the operation of its elec
tric road, and between the date of commencing such operation and the end of 
the month acquired a small amount of gross earnings from intrastate busi
ness. 
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Having been Engaged in the business of operating an interurban railroad 
during a few days of the year ending with the thirtieth day of June, 1912, 
the company became seemingly liable for excise tax for the year 1912. 

The corporation desires to pay the excise taxes, which are small in amount, 
but _resists payment of franchise taxes on the ground that the two charges are 
for the same year, and that under section 5518, General Code, the liability for 
excise taxes exempts the corporation from the payment of the franchise taxes. 

You referred the reports to me for my collection of the proper fee, and 
without formal request for a written opinion upon the question presented. 
This question, however, is of such difficulty and general interest that I have 
deemed it advisable to prepare an opinion for the guidance of the commission 
in the future. 

The facts as I have outlined them create a situation which seems to be 
anomalous, and yet one which might frequently occur under the statutes as 
they are at present drawn. I quote the provisions of the statutes, the meaning 
of which is involved, for the purpose of showing the possibilities under them 
which have been realized in the case submitted. 

Section 5495, General Code (section 106 of the act of May 31, 1911, 102 0. 
L. 224), provides: 

"Between the first day of May and the first day of July, 1911, and 
annually thereafter during the month of May, each corporation, organ
ized under the laws of this state, for profit, shall make a report, in 
writing, to the commission, in such form as the commission may pre
scribe." 

Section 5498, General Code (section 109 of the act of May 31, 1911, 102 0. 
L. 224), provides: 

"Upon the filing of the report, provided for in the last preceding 
sections, the commission, after finding such report to be correct, shall 
on the first Monday of Jnly, determine the amount of the subscribed 
or issued and outstanding capital stock of each such corporation. On 
the first Monday in August, the commission shall certify the amount so 
determined by it to the auditor of state, who shall charge for collec
tion, on or before August fifteenth, as herein provided, from such cor
poration, a fee of three-twentieths of one per cent. upon its subscribed 
or issued and outstanding capital stock, which fee shall not be less 
than ten dollars in any case. Such fee shall be payable to the treas
urer of state on or before the first day of the following October." 

Section 5470, General Code (section 81 of the act of May 31, 1911, 102 0. 
L. 224), provides in part as follows: 

"* • • each street, suburban and interurban railroad and rail
road companY, shall, annually, on or before the first day of September, 
under the oath of the person constituting such company, if a person, 
or under the oath of the president, secretary, treasurer, superintendent 
or chief officer in this state, of such association or corporation, if an 
association or corporation, make and file with the commission a state
ment in such form as the commission may prescribe." 

Section 5473, General Code (section 84 of the act of May 31, 1911, 102 0. 
L. 224), provides as follows: 
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"In the case of tach street, suburban or interurban railroad com
pany such statements shall also contain the entire gross earnings, in
cluding all sums earned or charged, whether actually received or not; 
tor the year encling on the thirtieth day of June next preceding, from 
whatever source derived, for business done within this state, excluding 
therefrom all earnings derived wholly from interstate business or busi
ness done for the federal government. Such statement shall also con
tain the total gross earnings of such company for such period in this 
state from business done within this state." 
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Section 5478, General Code (section 89 of the act of :\lay 31, 1911, 102 0. 
L. 224), provides as follows: 

"On the first Monday of October, the commission shall ascertain 
and determine the gross earnings herein provided, of each street, 
suburban and interurban railroad company whose line is wholly or 
partially within this state, tor the year ending on the thirtieth day of 
June next preceding, excluding therefrom, as to each of the companies 
named in this section, all earnings derived wholly from interstate 
business or business done for the federal government. The amount so 
ascertained by the commission shall be the gross earnings of such 
street, suburban or interurban railroad company for such year." 

Section 5518, General Code (section 129 of the act of May 31, 1911, 102 0. 
L. 224), provides in part as follows: 

"An incorporated companY, whether foreign or domestic, owning 
or operating a public utility in this state, and as such required by law 
to file reports with the tax commission and to pay an excise tax upon 
its gross receipts or gross earnings as provided in this act, * * * 
shall not be subject to the provisions of sections one hundred and six 
to orie hundred and fifteen." 

The quotations of these sections makes it apparent at a glance that there 
is an overlapping of the tax years as between the franchise tax and the excise 
tax on interurban railroad companies. 

The case of the Cleveland, Alliance & Mahoning Valley R. R. Co., illus
trates then the possibility under these sections of a corporation being at least 
nominally liable for reports under both sets of provisions. That is to say, if 
a corporation theretofore not operating a public utility begins the operation 
of an interurban railroad any time during the month of June the following con
clusions seem to result: 

1. In the month of May it is a domestic corporation for profit, and is not 
an interurban railroad company operating a public utility, and, therefore, is 
within the terms of section 5518, supra. 

2. On the first day of September it is an interurban railroad company 
within the meaning of section 5-470, and an interurban company owning or oper
ating a public utility within the meaning of section 5518; in this capacity it 
is to report under section 5473 some gross earnings for the year ending on 
the thirtieth day of June next preceding. 

Section 5518, General Code, is the section which gives rise to the prin
cipal difficulty involved in this case; and it is also the section first to be looked 
to in an effort to ascertain the intention of the legislature with respect to 
such cases. 
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This section, which has already been quoted, evinces very clearly, it seems 
to me, the controlling intention of the legislature, which is that the corpora
tion shall not be liable both to franchise and excise taxes, but that the lia
bility for excise taxes shall suffice the state for the satisfaction of its power 
to tax the corporate franchise. 

Unfortunately, however, the legislature has not in this case given any clue 
as to what would constitute subjEcting a single corporation to both taxes, in 
the face of tlie obvious fact already pointed out, .that it is possible for a cor
poration at any time to pass from the one class into the other. It is true that 
an ingenious argument might be constructed around the mere words of sec
tion 5518 which would lead to the conclusion contended for by the company, 
viz., that under the peculiar facts of its case it is liable for excise taxes; and 
for such taxEs only. Such an argument would be as follows: 

The last clause of section 5518 is to the effect that the corporations enum
erated therein shall not be subject to the provisions "of sections 106 to 115." 
The corporation which has filed its annual report in May as a domestic cor
poration for profit would be liable in October to pay fees based thereon. This 
is by virtue of "the provisions of section 5498, General Code," one of the sec
tions referred to in section 5518, being section 109 of the original act. Mean
while, however, if the corporation had, in the month of June, commenced the 
operation of an interurban railroad it would have become liable in September 
to report to the tax commission its gross earnings from operation during the 
period of time within which it had been operating such a railroad preceding the 
thirtieth day of June. Being liable for the report it would, of course, be liable 
for the tax based thereon, and this liability would discharge it from any duty 
which would otherwise be imposed upon it by section 109, which duty would 
not accrue until a subsequent date; therefore, by such a course of reasoning 
it would be concluded that when in any given year a corporation becomes a 
public utility after it has filed its annual report as a corporation for profit but 
before any of the other steps provided for in the assessment and collection of 
the franchise tax have been taken, its change of status interrupts the ma
chinery of the franchise tax and discharges the corporation's liability to such 
tax. 

In other words, such an argument would be based upon the assumption 
that section 5518 means that a corporation may be subject to the provisions 
of section 106 of the act of 1911 but becoming a public utility before section 109 
becomes operative as to it, thereby becomes not subject to the provisions of 
that and the succeeding sections in the group referred to in section 5518. I 
cannot lend my assent to this argument, believing that it is invalid. In my 
opinion the clause "the provisions of sections 106 to 115" cannot be construed 
distributively. The group of sections referred to therein must be considered 
as a single legislative idea. The thought of the general assembly evidently 
was, in referring to these sections by number, to designate the franchise tax 
as such. 

I am of the opinion, therefore, that it is improper to separate any of the 
steps in the assessment of that tax for the purpose of determining the opera
tion of section 5518 and that, in short, the last clause of that section might 
properly be parapqrased as follows: "Shall not be subject to a tax on the 
franchise of being a corporation." 

Looking now for some index to the exact legislative intent, which is sur
rounded by some doubt because of the possibility of the transit of a corpora
tion from one class to another at any time, it occurs to me that both the fran
chise tax and the excise tax are annual exactions. Now it would seem to fol
low that it being clearly the legislative intention that no one corporation 
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should be subject to both of th~se taxes, the fact just referred to would lead 
to the conclusion that the intention was that no corporation should be liable 
to both taxes in any one year. 

The establishment of this point, however, does not of itself solve the ques
tion pr.sented by the facts under consideration. The word "year" must still 
be defined. It is possible to look at this question from various angles. The 
first point of. view which suggests itself to me is that of the subject of taxa
tion. It is very evident that the excise tax which is based upon the gross re
ceipts for a certain year, and is assessed and collected after the expiration of 
that year must be regardc d as levied upon the business of the year preceding 
the thirtieth of June. It is true that this is a privilege tax, and that its pay
ment is enforced (as is the payment of the franchise tax) by certain penalties, 
among which is the r~ vocation of the corporate charter. Because of these facts 
it might be urged that the privilege which is taxed is the privilege of being 
in business for another year. This does not necessarily follow however. It 
is perf. ctly competent for the general assembly to tax a privilege which has 
been enjoyed during a past year as well as to tax a privilege which is to be 
enjoyed during a succeeding year. In this case the former is clearly the sub
j ct of the tax. When the exc:se tax first went into effect it must, in the very 
logic of things, have fastened itself upon the receipts or earnings of the com
pany liable therefor, for the preceding year. In fact the history of legislation 
will disclose that the receipts which were first taxed under the parent of the 
present excise tax law were those which were received during a period when 
there was no such law in force. From all this it follows, I think, that the €X

cise t:tx is upon the business of the preceding year and the privilege of con
ducting the same, and not upon the privilege of remaining in busin~ss during 
the succeeding year. 

The franchise tax is also an annual tax in every sense. In So. Gum Co. 
vs. Laylin, 66 0. S. 578, this tax was spoken of as being imposed upon "the 
continuing annual valu10" of the privilege originally conferred upon a corpora
tion, i. e., the privilege of being a corporation. 

It has been held by certain referees in bankruptcy that the 'Villis tax, so
called, of which I am now speaking, is a tax upon the right to do business 
during the year following the date when the report is made or the fees are 
paid. In re Em merman vs. Specialty Co., 14 0. F. D. 289; In re Bank vs. 
Aultman, 14 0. F. D. 298. 

While I yield due deference to these opinions I cannot agree with them. 
The better reasoning is that of the supreme court of New .Jersey in the case 
of In re United States Car Co., 60 N. J. Eq., 514, and King vs. American Elec
tric Vehicle Co., 70 N. J. Eq., 569, under a Jaw substantially the same as ours. 
That court held that an annual franchise tax of the kind we have is simply 
a tax on the mere existence of the franchise at the time when it is levied 
precisely as the general property tax is a tax upon property in existence on 
the day preceding the second Monday in April. 

This is the view of the case which has been taken by Sater, J., in the 
recently decided, but unreported case of Lathrop, Haskins & Co. vs. The Colum
bus Hocking Coal & Iron Co. (application of receivers for instructions). In 
other words the franchise tax is levied upon the right of a corporation to be 
as distinguished from its right to do. (So. Gum Co. vs. Laylin, supra; Law
rence, J., in State vs, C. & P. R. R. Co., Cuyahoga common pleas court, unre
ported.) 

Now being does not import continuity. A tax upon mere existence is laid 
without reference to previous or subsequent existence; while an annual tax 
upon doing must have reference to what has been done prior to a given date 
or what is to be done thereafter. 
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Properly viewed, therefore, the excise tax is levied upon the business of a 
preceding year and the franchise tax is levied upon the existence of a franchise 
at a definite date, viz., the month of May. 

It will be readily observed that no satisfaction for our purpose can be 
gotten out of viewing the two taxes from the standpoint of the real subject of 
taxation. What has been said with respect to that matter has but served to 
emphasize the overlapping of the dates of annual payment of the two taxes. 
It makes it apparent that a corporation for profit reporting in the month of 
May has simply laid a foundation for an annual exaction in the nature of a 
tax upon its existence during that month irrespective of its previous existence 
(except for the six months limitation in section 5519, General Code), and also 
irrespective of its continued existence during the succeeding year. Therefore, 
the same corporation which commenced the operation of a public utility after 
the month of May and before the thirtieth day of June would not in the 
philosophical sense be doubly taxed if it should also be required to pay the 
excise tax for the "year preceding the thirteenth day of June," yet the intention 
of the legislature, as evinced in section 5518 seems to be opposed to any such 
conclusion, and but for one view of the case, which I am about to present, a 
discussion from the standpoint of the subject of the taxes, serves only to con
fuse the question. 

The consideration to which I have just alluded is this: While in the case 
presented by the Cleveland, Alliance and Mahoning Valley Railroad Company, 
the operation ·of a public utility did not commence until after the month of 
May, yet the "year preceding the thirtieth day of June" referred to in the 
excise tax law embraced that month of May. Therefore, it may be said that 
the two "years" are the same year which is all that it is necessary to establish 
at the present stage of the argument. 

Looked at from another point of view, however, the two exactions are ob· 
viously made in the same year. The franchise tax becomes collectible on the 
fifteenth day of October (section 5503) and the excise tax on interurban rail
roads in the "month of November" (section 5484). These two dates are suf· 
ficiently close together to make it clear that the revenues derived from the 
two taxes are to be used for the support of the government of the state during 
practically the same period of time. I make this statement in face of the fact 
that the fiscal year of the state ends on November 15th, and it might be pos· 
sible that the auditor of state would not make the necessary charge against 
an interurban railroad in a given calendar year until after the end of the fiscal 
year. It is well known, however, that in actual administration the fiscal year 
is virtually disregarded, appropriations being made for the period of time be· 
ginning and ending on February 15th. From this special point of view, there
fore, the two taxes are levied for the support of the government of the state 
during a single year. 

I am of the opinion, therefore, without looking at the question from every 
other viewpoint which might be suggested that the two taxes are levied and 
collected in and for a single year, and that it is the intention of the legislature, 
as evinced by section 5518, General Code, that no one corporation shall pay 
both a franchise tax and an excise tax during the period of time beginning 
with the fifteenth of October and ending with the fifteenth of December. 

Having reached the conclusion just stated it becomes necessary further to 
consider which of the two taxes is to be charged and paid. I have already 
pointed out that there was no question as to the liability of the Cleveland, 
Alliance and Mahoning Valley Railroad Company to report as a domestic cor
poration for profit in the month of May; I have already pointed out that for 
the purpose of the discussion all of the provisions relating to franchise and 
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~xcise taxation respectively, may be regarded as legislative units. From this 
it follows that the corporation having been liable for a report in the month 
of '!\lay, nothing could occur which would interrupt the succeeding steps in the 
assessment of the franchise tax. In fact a -question somewhat similar to that 
under discussion was involved in the case decided by Judge Sater, and cited 
herein. It was his decision in that case that a corporation liable to report in 
the month of ~lay could not be divested of liability for the tax based upon 
that report by ceasing to exist beyond the date of such report and the day 
when the tax became payable. If, then, a corporation cannot so discharge its 
liability, does it not necessarily follow by analogy that a corporation which 
was liable for a report in the month of May does not become discharged from 
this liability by reason of taking on the character of a public utility between 
the end of that month and the date of the payment of the franchise taxes? I 
think the analogy suggested here is perfect and I am of the opinion that a 
corporation which was liable for a report as such in the month of May remains 
liable therefor for that year and cannot become discharged therefrom by any 
subsequent act whatever. 

This being the case, then, and it being the evident intention of the legis
lature that no corporation should pay both taxes for any one year it follows 
naturally that the Cleveland, Alliance and Mahoning Valley Railroad Company 
under the facts submitted, is liable for taxes for the year 1912 as a domestic 
corporation for profit, and is not liable for excise taxes for the same year as 
an interurban railroad. 

I have reached this conclusion on what I have regarded as the broad and 
controlling intention of section 5518, General Code, and must acknowledge 
that there is no express language in the section to the effect which I have 
given to that section. I am convinced, however, that the conclusion which I 
have reached is the only one which is consistent with the purpose of the whole 
act of 1911, construed as a single act of- legislation. 

I am of the opinion, therefore, that a corporation which begins the opera
tion of an interurban railroad during the month of June, and has been in 
existence as a corporation for more than six months preceding the month oj' 
May of the same year is liable for franchise taxes for that year, and not for 
excise taxes. 

Yours very truly, 
TIMOTHY S. HooA:;-, 

Attorney General. 
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181. 

TAXES AND 'l'AXA'l'ION-EXCISE 'l'AX-IN'I'ERS'l'ATID AND INTRASTATE 
COMMERCE-STATE MAY NOT TAX DEMURRAGE AND STORAGE BUSI
NESS CHARGED FOR F.REIGHT HELD BEFORE DELIVERY TO CON
SIGNEE OF GOODS BROUGHT FROM OTHER STATES. 

It is now definitely settled by the decisionSI that a state may impose no tax 
or other regulation upon interstate commerce as such, i. e., the transportation 
and transit of property, bt~t that the state may impose such regulations or 
taxes upon mere aids in commerce, insofar as such state regulations do not 
conflict with the national regulations provided tor the same subject-matter. 

Under recent decisions it seems to be settled that the process ot interstate 
commerce is not completed until act1tal delivery to the consignee, and that the 
state may not interpose any regulations whatever upon the tra;jsportation of the 
commodity until delivery to t·he consignee. 

When a railroad, therefore, is engaged in the business of transporting a 
commodity from without the state to a consignee within this stat·e, and charges 
tor demurrage or storage tor holding such commodity within this state, subject 
to directions of the consignee, the charge so made may not be regarded, a.~ 

earnings or intrastate business within the comprehension of sections 83 ana 88 
of the excise tax law: ana this state may, therefore, not tax such earnings. 

CoLu:~mus, OHIO, April 14, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-There has been certified to me for collection a claim for four 
hundred and sixty-three dollars and seventy-two cents ( $463.72) for excise taxes 
and penalty charged against the Louisville and Nashville Railroad Company on 
a~count of intrastate business done in Ohio during the year ending June 30, 1912. 
The collection of this claim ·is resisted by counsel for the railroad company upon 
the ground that the sum upon which the tax has been computed represents 
an amount made up exclusively of the earnings of the company derived from "car 
service" and "storage freight" on interstate shipments. That is to say, it is stated 
as a fact, supported by an affidavit of the comptroller of the company, that the 
Louisville and Nashville Railroad Company is and was during the year covered 
by the assessment engaged in Ohio exclusively in transporting interstate ship
ments, and that none of the shipments of freight or carriers of passengers 
made by it in Ohio are such as both originate and terminate within this state. 
It is also stated and deposed that car service, or "demurrage" and storage of 
freight charges are the only items comprised within the amount determined by 
the commisson as being the gross earnings of the railroad company from business 
done within this state for the year preceding the date above mentioned. 

Because of the importance of the principle involved, I have deemed it proper 
toi address an opinion to you upon the facts as presented by counsel for the rail
road company. If the commission should have a different understanding of the 
actual facts in the case, the conclusion which I shall announce may not, of course, 
be regarded as finally disposing of the claim which is in my hands for collection. 

Upon a careful investigation, I have come to the point that all the earnings 
of the Louisville and Nashville Railroad Company which, as stated by its counsel,. 
comprise the amount upon which the excise tax for the year in question was 
computed. are "earnings derived wholly from interstate business" within the 
meaning of section 83 of the act of June 2, 1911, (102 0. L., 224), and conversely 
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do not represent "intrastate business" within the meaning of section 97 thereof. 
The sections of the act just cited involved here are as follows: 

"Section 83. In the case of each railroad company, such state
ment shall also contain the entire gross earnings, including all sums 
earned or charged, whether actually received or not, for the year ending 
on the thirtieth day of June next preceding, from whatever source 
derived, for business done within this state, excluding therefrom all 
earnings drrived wholly from interstate business or business done for 
the fedeml government. * * *" 

"Section 88. On the first l\1onday of October, the commission shall 
ascertain and determine the gross earnings as herein provided, of each 
railroad company whose line is wholly or partially within this state, 
for the year ending on the thirtieth day of June next preceding, ex
cluding therefrom al'l earnings derived wholly from interstate business 
or business done tor the federal government. * * * 

"Section 97. In the month of November, the auditor of state shall 
charge for collection, from each railroad company, a sum in the nature 
of an excise tax, for the privilege of carrying on its intrastate business, 
to be computed on the amount so fixed and reported to him by the com
mission, as the gross earnings of such company on its intrastate business 
for the year covered by its annual report to the commission, as re
quired in this act, by taldng four per cent. of all such grosl!l earnings, 
which tax shall not be less tpan ten dollars in any case." 

In a recent opinion in the matter of The Connecting Gas Company, I held, 
as the commission wiii recall, that all transportation services in connection with 
the journey of an article in commerce from a point in one state to a point in 
another state constitute the carrying on of interstate commerce, even though 
one or more of such services may be actually performed wholly within the ter
ritorial limits of a single state. I need not repeat the citation of authorities 
mentioned on that point, nor elaborate by discussion upon the statement of this 
principle, which is the starting point in the course of reasoning which I think 
must be followed for the solution of, the question now under discussion. 

It is, therefore, not conclusive in the present case that the service performed 
by a carrier in holding loaded cars on terminal tracks subject to the order of 
the consignee and the retention of unloaded freight in the warehouse of the 
carrier pending its delivery as the consignee demands are both performed 
wholly within the state; nor is it conclusive that each of the services is es
sentially separable and distinguishable from the principal service of actual 
transportation. 

In the other opinion already referred to it was held also that a state may 
not by taxation burden-and therefore inferentially "regulate" the carrying ·on 
of any of the processes of interstate transportation, and I need cite no further 
authorities upon this proposition. 

The precise point at issue is then as to whether or not car service and the 
storage of freight are services which constitute a part of the main service of 
transportation and are therefore a part of interstate commerce. If they are 
it would seem that the earnings derived from them would constitute earnings 
from interstate business within the meaning of the provisions above cited, for 
I take It that the legislature evidently intended to use the phrase "interstate 
commerce" in its established and customary sense. 

Counsel for the railroad company have relied in their memorandum, with 
which they have courteously supplied me, upon a line of federal and state de-
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cisions construing and applying the provisions of the so-called Hepburn act 
relating to the power of the interstate commerce commission, (U. S. compiled 
statutes, 1911, page 1285). I have, however, rejected these authorities as in
conclusive. The present case, and the citation of these authorities, illustrate a 
refinement of the rule respe~ting the distinction between interstate and intrastate 
commerce to which I have heretofore not been called upon to refer to in any 
opinion to the commission. It has become very definitely settled that, with 
respect to the relative powers of congress and the states there are two spheres 
of jurisdiction, so to speak, each comprising a definite kind of commercial service 
or regulation. 

The congress of the United States is vested by the constitution with general 
power "to regulate commerce among the several states." In early cases, some 
of which I have cited in former opinions, it was held that this general power was 
exclusive, i. e., that the mere imposition of it in congress by the federal con
stitution operated to restrain the states from exercising any like power whether 
congress had legislated or not. 

By later cases, however, it was held that as to certain matters the states 
do have regulatory powers, so that in the absence of legislation by congress, 
regulation by the states is permissible in such cases, and that such state regula
tions are merely supplanted by the subsequent acts of congress upon the same 
subject-matter. 

These two spheres of activity which might be designated respectively as 
that within the exclusive jurisdiction of congress and that within the concurrent 
jurisdiction of congress and the states, or, more accurately, that within the 
optional jurisdiction of congress, were clearly defined in the case of Mobile 
County vs. Kimball, 102 U. S., 691. Mr. Justice Field, in delivering the opinion 
of the court in that case, discusses the line of authorities beginning with Gibbons 
vs. Ogden, 22 U. S. (9 Wheat. 1); extending through Colley vs. Port Wardens 
and Welton vs. Missouri, 91 U. S., 275, and concludes with the following general 
observations: 

"Perhaps some of the! divergence of views upon this question among 
former judges may have arisen from not always bearing in mind the 
distinction between commerce as strictly defined, and its local aids or in
struments, or measures taken for its improvement. Commerce with 
foreign countries and among the states, strictly considered, consists 
in intercourse and traffic, including in these terms navigation and the 
transportation and transit of persons and property, as well as the 
purchase, sale and exchange of commodities. For the regulation of 
commerce as above defined, there can be only one system of rules ap
plicable alike to the whole country; and the authority which can act for 
the whole country can alone adopt such a system. Action upon it by 
separate states is not, therefore, permissible. Language affirming the 
exclusiveness of the grant of power over commerce as thus defined 
may not be inaccurate, when it would be if so applied to legislation 
upon subjects which are merely auxiliary to commerce." 

Now, I apprehend that it must be conceded that insofar as taxation amounts 
to a regulation of commerce, the taxing power of a state does not extend at all 
to the subjects within the exclusive power of congress, but that it may extend 
perhaps to subjects within the other category above mentioned. Whether or not 
a state may impose a tax either directly or indirectly upon the doing of such acts 
as to which the state might enact regulations in the absence of congressional 
legislation, is perhaps a doubtful question; but it is one at least that need not 
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even be considered in this opinion if it appears that the services in question 
are subject to the exclusive regulatory powers of congress. 

The question which is then raised is as to whether within the language of 
Chief Justice Field what are known as car service and freight storage respectively 
are part of "the transportation and transit of property." If they are, they are 
clearly operations of interstate commerce within the meaning of the Ohio statut.es 
now under consideration, and the fact that congress has legislated upon this 
subject-matter as shown by the statutes quoted in the memorandum of counsel 
is immaterial. 

In Rhodes vs. Iowa, 170 U. S., 412, the supreme court of the United States held 
unconstitutional a statute of the state of Iowa prohibiting an express company or 
railroad company or any agent of either from transporting within the state intox
icating liquors intended for delivery in the state without receiving a certificate that 
the consignee or person to whom the liquor was to be delivered was authorized to 
sell intoxicating liquors in the county of delivery. The statute by an explicit 
provision declared it to be the intention of the legislature that the offense should 
be completed and be held to have been committed in any county, "through or 
to which intoxicating liquors are sold or transported or within which they are un
loaded or transferred or in which such liquors are conveyed from place to place and 
delivered." The defendant was arrested and convicted under this statute for 
receiving, in his capacity as agent of a railroad whose line was entirely within 
the state of Iowa, a package shipped from without the state on the station 
platform and moving it into the freight warehouse of the railroad company-a 
distance of about six feet. It was claimed that a statute of congress which per
mitted a state to regulate the disposition of intoxicating liquors transported 
into its territory "upon arriving therein" sustained the constitutionality of the 
Iowa statute and convictions thereunder. The case turned upon the construction 
of the word "arrival." 'I'he court first held that this word did not mean "arrival 
at the state line." To state the court's conclusion as to the true meaning of the 
statute, Mr . .Justice White used the following language. 

"The provisions of the act were intended by congress to cast the 
legislative authority of the respective states to attach to intoxicating 
liquors coming into the states by an interstate shipment only after the 
consummation of the shipment, but before the sale of the merchandise. 
e * *" 

Referring to a consideration of the earlier case of Leisy vs. Hardin, 135 
U. S., 100, lVIr .. Justice White points out that under that decision without the 
enabling act of Congress, the right of the consignee of freight shipped in inter
state commerce to dispose of it in the original package, could not be impaired, 
but that the statute subsequently passed had the effect of permitting the state 
to regulate the exercise of hat right, and thereupon he uses the following lan
guage: 

"On the other hand, the right to contract for the transportation 
of merchandise from one state into or across anothen involved interstate 
commerce in its fundamental aspect, and imported in its very essence a 
relation which must be governed by laws apart from the laws of the 
several states, since it embraced a contract which must come under the 
laws of more than one state." 

Concluding, he made use of the following language: 

"We think that, interpreting th~ statute by the light of all its pro-
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visions, it was not intended to and did not cause the power of the state to 
attach to an interstate commerce shipment, whilst the merchandise was 
in transit under such shipment, and until its arrival at the point of 
destination and delivery there to the consignee * * *." 

"It follows from this conclusion that as the act for which the 
plaintiff in error was convicted, and which consisted in moving the 
goods from the platform to the freight warehouse, was a part of the 
:ntcrstate commerce transportation, and was done before the law of 
Iowa could constitutionally attach to the. goods, the conviction was 
erroneous. " * *" 

The significance of this opinion is best illustrated by the vigorous language 
used by Mr. Ju·stice Gray in dissenting. I need not quote his language; suffice 
it to say that he insisted upon the point that the package had actually been de
posited upon the soil of Iowa, and hence should be held to have "arrived" within 
the state within the meaning of the federal statute. 

This decision is not as clear upon the point upon which I have cited as it 
might be des'red; it seems to me, however, that it establishes the conclusion that 
the process of interstate commerce transportation of freight is not completed 
until actual delivery to the consignee is consummated. ·while the freight is in 
the car subject to the order of the consignee it is still in transit. Siinilarly, 
it remains in transit while at the freight warehouse of the carrier. 

A somewhat clearer application of the principle here involved is found in 
the case of the Central Stockyards Company vs. The L. & N. Railroad Company, 
55 C. C. A., 63. in the decision of the United States circuit court of appeals, per 
Day, circuit judge. The action was for a mandatory injunction to require the 
railroad company to deliver at the order of a consignor or consignee shipments of 
live stock at the plaintiff's stock yards, the railroad comp:my having refused to 
deliver live stock elsewhere than at arrival stock yards. The court, held, in 
effe::t, after reviewing the authorities embodying the distinctions made in the 
case of Mobile County vs. Kimball, supra, that congress alone had the pnwer 
to regulate the place of delivery of interstate shipments. 

I may have overlooked some authorities bearing on the question, but I have 
heen unable to find anJ7 relating directly to the subject-matter of taxation; while 
the meagerness of authorities relating to the extent of regulatory powers of the 
states may be explained by the fact that congress has legislated respecting the 
matters of car service and freight storage. 

Upon the principles laid down in the authorities cited rather than upon any 
authorities directly in point. I have reached the conclusion that "the delivery" 
which is spoken of in this case means the actual and ultimate delivery to the 
consignee, and such delivery is not completed while the freight remains in the 
possession of the carrier, although it is subject to the consignee's orders. It 
seems reasonable to suppose that matters of this sort are within the principle 
upon which the exclusive power of (!ongress is founded, being such as to which 
"there can be only one system of rules applicable alike to the whole country; 
and the authority which can act for the whole country can alone adopt such a 
system." 

I am therefore of the opinion that those features of the business of trans
portation are interstate in character for the purposes of taxation when the trans
portation itself is interstate and that earnings arising from the performance of 
such services are "earnings derived wholly from interstate business" within the 
meaning of the tax commission act of 1911. 

Pending the commission's vertification of the facts upon which this opinion 
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is based, I shall make no effort to collect the claim which has been certified 
to me; and if the facts be correct, I recommend that the claim be compromised· 
by remitting the entire tax and penalty. 

260. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 

STATE MAY COLLECT EXCISE TAX ON BUSINESS OF STEAJ.\lER ON 
VOYAGE WHICH BEGINS AND ENDS I)l" THIS STATE, ALTHOUGH 
PART THEREOF MAY EXTEND OUT OF THIS STATE. 

In the decisions of the supreme court, a distinction is made between the 
exercise of the taxing power and the police power of a state with reference to 
the journey made by a steamer, the beginning and end of which lies within 
this state, and a part of the course of which extends o1rtside of this state. 

The state is permitted to impose an excise tax on the receipts realized by 
such journey, but it may not impose police regulations upon the same. 

COLU~lBUS, OHIO, May 16, 1913. 

The Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE]\[E.'O:-On March 27, 1912, I wrote to the commission an informal 
letter, stating that in my judgment the steamer "Greyhound" was not liable for 
excise taxes as a "water transportation company" under the so-called "Cole 
law" provisions of the tax commission act of 1911. 

On April 10, 1912, you replied to this letter, calling my attention to the 
fact that the owners of the steamer had themselves reported for the year 1911 
certain receipts for excise tax purposes in the following language: 

"Intrastate business points in Ohio to points in Ohio on Ohio 
river, $4,027." 

I did not at that time immediately take up and dispose of this matter for 
the reason that I had been convinced by an examination of the authorities sub
mitted to me by Hon. A. R. Johnson, who then represented the owners of the 
vessel that inasmuch as the greater part of the route which the steamer would 
necessarily traverse in making its regular voyages from point to point along 
the Ohio river is located in the state of Kentucky. The entire business is 
necessarily interstate in character. The authorities which he cited are typified 
by Railroad Commission vs. Railway Co., 187 U. S. 617, in which it is held 
that: 

"Rates for the carriage of commerce by a road traversing more 
than one state, although the transportation begins and ends in the 
same state, are not subject to regulation by or under state laws, because 
this commerce for the purpose of regulation is 'interstate.' " 

It seems to me at the time that the test of what constitutes "interstate 
commerce" for the purposes of the excise tax law must be precisely the same 
as that by which, on application of the same term to the public service com
mission act and legislation of like character, would be determined. 
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Upon a more extended rEsearch I have, since receiving your letter above 
Teferred to, discovered that I was in error in supposing that the authorities 
cited by Mr. Johnson were conclusive of the question. In fact, I find that the 
peculiar facts presented by the case of the steamer "Greyhound" illustrate one 
of the few exceptions to a general rule that the taxing power of a state with 
respect to commerce is co-extensive with its regulatory power with respect to 
the same subject matter. 

The case of Lehigh Valley Railroad Co. vs. Pennsylvania, 145 U. S. 192, 
seems to be directly in point. This case arose under a law of the state of 
Pennsylvania exacting a tax upon the gross receipts of railroad companies from 
transportation in the state. The track of the plaintiff in error was located 
partly in Pennsylvania and partly in New York. A portion of the gross re
ceipts upon which the auditor general of the state assessed a tax under this 
law was derived from transportation between points in the state of Pennsyl
vania over track which passed through a portion of the state of New York. 
That is to say, the transportation began and ended in Pennsylvania but trav
ersed a portion of the other state en route. The court held that the tax as 
assessed should be sustained as not being in conflict with the federal constitu
tion. In the case which Mr. Johnson cited, Railroad Commission vs. Railway 
Co., supra, the earlier case was distinguished as follows: 

"That was a case of a tax afi:d was distinguished expressly from 
an attempt by a state directly to regulate the transportation while out
side of its boundaries * * * and although it was intimated that, 
for the purposes before the court, to some extent commerce by trans
portation might have its character fixed by the relation between the 
two ends of the transit, the intimation was carefully confined to those 
purposes. Moreover the tax 'was determined in respect to the receipts 
for the proportion of the transportation within the state' * * *. 
Such a proportional ta." bad been sustained in the case of commerce 
admitted to be interstate. Maine vs. Grand Trunk Ry. Co., 142 U. S. 
217 (p. 621) ." 

It is apparent, therefore, that the later decision does not by any means 
overrule the earlier decision. It might be intimated that the court in the sub
sequent case distinguishes the earlier case because of the fact that the tax 
therein was apportioned according to mileage within and without the state of 
:Pennsylvania. Careful examination of the facts in the Pennsylvania case, 
however, will disclose that this distinction is inadmissible. The original tax 
was assessed upon the apportioned part of the entire receipts of the company 
whether in Pemisylvania or not and whether originating from transportation 
between points in Pennsylvania and points in other states or not. The courts 
of the state held that the tax could not constitutionally be assessed upon those 
items of receipts which arose from transportation between points in Pennsylvania 
and other states or between points both of which were outside of the state of 
Pennsylvania. If the court had had the point of apportionment in mind it 
would on the authority of Maine vs. Grand Trunk Ry. Co., cited in the above 
quotation, have held that receipts from transportation originating in Pennsyl
vania and ending in another state, and vice versa, would have been subject to 
the tax. 

Upon careful consideration of both decisions I am unable to reach any con
clusion other than that the supreme court of the United States holds that trans
portation between points in one state over a road partly located In another 
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state is interstate for the purpose of rate regulation and intrastate for the pur
pose of taxation. 

I accordingly am of the opinion that the portion of the receipts of the 
steamer "Greyhound" arising from business carried on between points in Ohio 
may be used for the purpose of computing the excise tax payable by it, and 
that, therefore, the company is liable for some excise tax. 

I owe the commission an apology for so long delaying this opinion, and I 
can only assign as reasons for the delay, the fact that there was not a formal 
request for an opinion as such, and that when I had reached the conclusion 
which I have expressed the files relating to the matter were mislaid and lost 
sight of in the press of other business. 

I am sending a copy of this opinion to 1-lr. Johnson and shall, without 
further certification, take up with him the matter of the excise tax for the year 
1911, the collection of which has already been certified to this department, being 
our file No. 13724. 

270. 

Yours very truly, 
TIMOTHY S. HOGA~, 

Attorney General. 

HOUSE BILL No. 500 PROVIDING FOR AMENDMENT OF SMITH ONE PER 
CENT. LAW NOT A LAW PROVIDING FOR A TAX LEVY WITHIN THE 
MEANING OF SECTION 1-b, ARTICLE II OF THE CONSTITUTION, AND 
THEREFORE, SUBJECT TO INITIATIVE AND REFERENDUl\L 

The grammatical construction and the use of the term levy, ana the in
transitive form "providing tor" in the phrase "laws providing tor taa; levies," 
section 1-b, article II, ot the constitution, compel the conclusion that this section 
is intended to comprehend only such acts as provide tor a specified levy ana im
pose upon some office the mandatory duty of making the same at a defined rate 
on the grand duplicate of the state or some subdivision the1·eo(. 

A law, therefore, such as is House Bill 500, which merely provides tor the 
making of tax levies generally and prescribes the machinery by which such 
levies are to be carried out, is not subject to the exception provided in this sec
tion of the constitution, and is therefore subject to the initiative ana referendum. 

COLUMBUS, OHIO, May 10, 1913. 

The Tax Commission of Ohio, Columbus, Ohio. 

GE:I'TLE:IIE:I' :-I beg to acknowledge receipt of your letter of May 7th where
in you request my opinion upon the following question: 

House Bill No. 500, passed by the general assembly, approved bY 
the governor and filed by him in the office of the secretary of state, 
amends certain portions of the so-called Smith one per cent. law, being 
sections 5649-2 and 5649-3b thereof and repeals section 5649-3 of the same 
measure. Does this act take effect Immediately or is its effectiveness. 
postponed for a period of ninety days?" 

The question Involves the operation of the referendum provisions of the con· 
stitution as recenly amended and in particular the following: 



600 TAX COMMISSION OF OHIO 

"Article II, section lc. "' * * No law passed by the general as
sembly shall go into effect until ninety days after it shall have been filed 
by the governor in the office of the secretary of state, except as herein 
provided. When a petition signed by six percentum of the electors of 
the state and verified as herein provided, shall have been filed with the 
secretary of state, ordering that such law, section of such law or any 
item in such law appropriating money be submitted to the electors of 
the state for their approval or rejection, the secretary of state shall sub
mit to the electors of the state for their approval or rejection such law, 
section or item, in the manner herein provided, at the next succeeding 
regular or general election in any year occurring subsequent to sixty 
days after the filing of such petition, and no such law, section or item 
shall go into effect until and unless approved by a majority of those 
voting upon the same. * * * 

"Section ld. Laws providing for tax levies, * * * shall go into 
immediate effect. * * * The laws mentioned in this section shall not 
be subject to the referendum." 

The question presented by your inquiry is a clear cut one. Is a law of 
the nature exemplified by House Bill No. 500 one of the class of laws described 
as laws providing for tax levies, and, therefore, under, section ld, as above 
quoted, not subject to the referendum; or is it not such a law, and, therefore, 
by virtue of the general provisions of section lc does it remain ineffective for a 
period of ninety days so as to afford an opportunity for ordering a referendum? 

In my opinion the law to which you refer does not belong to the class of 
Jaws "providing for tax levies" within the meaning of section ld, and, there
fore, there being no other provision of such section that could be regarded as 
applicable to it, is subject to the referendum under section lc and must remain 
ineffective for a period of ninety days after it has been filed by the governor, 
with his approval, in the office of the secretary of state (not after its approval 
by the governor as you erroneously suppose. 

No authority can be cited at this time in support of this conclusion. This 
portion of the amended Ohio constitution is modeled closely after the constitu
tion of Oregon which has contained similar features for some years. I am unable 
to find, however, that the question has arisen in that state. In the absence of 
authority I have found it necessary to come to my conclusion by taking heed t~ 
what has impressed me as being the manifest purpose of the framers of the 
constitutional amendment. 

Of course the intention of the framers of the constitution must be primarily 
ascertained from the language which they have used. In the clause now under 
consideration the operative words are "providing for tax levies." The term 
"providing for" is the participle of the verb "provide" used in the intransitive 
sense. The verb itself is capable of being used also in the transitive, and if it 
were so used in this clause the meaning would at once become clear. That is, 
if the phraseology were "laws providing tax levies" which is grammatically cor
rect, it would at once become apparent that the phrase could refer only to such 
acts as in themselves had the effect of making specific tax -levies. The fact that 
the verb is used in the intransitive somewhat weakens its force and broadens 
its meaning. To provide tor a tax levy is not the same language as to provide 
a tax levy. The one is indirect, and the other direct, and the shade of meaning 
is by no means a slight one. 

On the other hand, there is significance in the choice of the principal noun 
"levies." The choice of phraseology here was between this word and the re
lated but not equivalent term "levying," or rather between the phrase as 
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formulated and the phrase "laws providing for the levying of taxes." The 
constitutional convention's choice of nouns somewhat tends to confuse the ques
tion because it points in a different direction from that indicated by its choice 
of verbs. If "providing for" is a broader term than "providing" would have 
been, yet the noun "levies" is a narrower and more exact term than the par
ticiple substantive "levying." A "levy" is a completed thing; the word refers 
to an act which has already taken place. It would be incorrect to say "the levy 

_ of taxes" if the meaning of the speaker were to refer to the process by which 
taxes became levied: rather he should choose the participle "levying" if that 
were his meaning. 

"Tax levies" then are not the same things as would be meant by the phras~ 
"the levying of taxes." The latter refers to the process which is a part of the 
taxing machinery; the former refers to the act itself when completed by the use 
of such process. For example, the title of chapter XII, title I, part second, Gen
eral Code, is "levying taxes." The whole subject-matter of the chapter, in which 
the sections amended by the bill of which you speak are found, relates to the 
process of making levies, and hence the term "levying" in the title of the chap
ter is used in its exact sense. On the other hand, in section 5649-2, one of the 
sections amended in this bill, is found a broader use of the word "levies" in the 
sense in which it is used in the constitution, viz., "the maximum rate of tax that 
may be levied for all purposes * * * shall not in any one year exceed ten 
mills on each dollar * * * and such levies in addition thereto for sinking 
fund and interest purposes as may be necessary to provide for any indebted·· 
ness * * *." 

So also in section 5649-3a of the same group of sections is found the fol
lowing: "The total tax levy for all school purposes shall not exceed in any one 
year five mills * • *. Such limits for county, township, municipal and school 
levies shall be exclusive of any special levy provided for by a vote of the electors 
• * * levies for road taxes that may be worked out, • * "' and levies 
* * * in special districts created for road or ditch improvements." 

Obviously the word "levy" as used in these connections means the rate or 
amount placed upon the duplicate of the subdivision through the act of levying. 
This, in my judgment, is the exact meaning of the word in the sense in which 
it is used in the constitution. 

Having then some insight into the clause of the constitution now under 
discussion the meaning of the whole phrase becomes somewhat clearer. "Laws 
providing for tax levies" are laws relating to the completed act itself, and not 
to the process by which it is effected. 

Perhaps this distinction is sufficient to afford ground for the conclusion 
which I have reached. However, I have looked into the question from still 
another angle, in which I have returned to a consideration of the word "pro
viding." While the verb used in the intransitive has a broader meaning than 
it would have had, had it been used transitively, yet, in my opinion it is not 
equivalent in meaning to "authorizing" for example. We are dealing here with a 
word, the use of which in the statutes is almost notoriously common. I do not 
think that it can be seriously disputed that the word "provide" as used legis
latively carries with its the significance of self-execution. That is to say the 
law does not "provide" for a tax levy unless it imposes upon some officer the 
mandatory duty of making a levy. If the law provides thatJ some officer or board 
shall be authorized to levy. or even if it commands that some levy shall be made 
for a given purpose, and leaves the amount thereof subject to the discretion 
of the officer or board. then the law itself does not provide for the levy; it simply 
authorizes the levy which in its completeness is provided for by the act of the 
officer or board. Summarizing, t~en, I am of the opinion that the phrase "laws 
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providing for tax levies" is restricted illj its meaning to those laws which impose 
upon some officer the mandatory duty of levying a tax at a certain rate or at a 
rate to be determined otherwise than by the exercise of the officer's discretion, 
on the grand duplicate of the state or some subdivision thereof. Laws author
izing tax levies to be made and laws providing for the making of tax levies 
generally, i. e., prescribing the machinery by which the levying act shall be 
carried out are alike outside of the pale of the definition of the term. 

This conclusion reached by considering what are perhaps fine shades of meaning 
of the operative terms used in the phrase under discussion, is supported by con
sideration of the consequences of a more liberal construction. There is a well 
recognized principle of statutory and constitutional construction, that exceptions 
in a statute to the general rules and provisions thereof, are to be strictly 
construed. Lewis Sutherland on Statutory Construction, 352. 

This rule has an application in the present instance. The obvious intention 
of the constitution is that the great bulk of the laws passed by any session of 
the legislature shall be subject to a referendum and that a comparatively 
small number of legislative acts shall not be subject thereto. If the broad con
struction which is the only alternative to the one which I have adopted were 
given to section ld, as above quoted, then its object would be very easily 
evaded. Practically all new policies of legislation require the raising of money 
to carry them into effect. Money is ordinarily raised for governmental p_urposes 
by taxation. A very large portion of the bills passed by any legislature will be 
found to contain authority to levy taxes in order to carry out their objects and 
purposes. Accordingly, if the mere fact that the law relates in some way to the 
levying of taxes is sufficient to exempt it from the referendum. The latter 
will have a very restricted application and most laws will be in the exempted 
class. 

The obvious intention of the framers of the constitution was, I think, to 
limit the exempted class of legislation to such legislation as is necessary in 
order to enable the state itself to carry on the functions of government. The 
other e~empted laws not quoted in the above quotation of section ld, are "ap
propriations for the current expenses of the state government and state in· 
stitutions, and emergency laws necessary for the immediate preservation of the 
public peace, health or safety * * *." 

This context sheds light upon the meaning of the phrase "laws providing for 
tax levies" in that it evinces the single and controlling intention of the framers 
of the constitution, which is that which I have already referred to. 

I am aware that it is somewhat difficult to express in exact language the dis
tinctions which I have made, and in order that there may be no misunderstanding 
of my meaning I beg leave to cite certain examples of laws which I believe are 
within the meaning of this provision of "laws providing for tax levies." 

"Section 7575. For the purpose of affording the advantages of a free 
education to all the youth of the state, there shall be levied annually 
a tax of three hundred and thirty-five thousandths of one mill on the 
grand list of the taxable property of the state to be collected as are other 
state taxes and the proceeds of which shall constitute 'the state common 
school fund,' and for the payment of interest on the irreducible or 
trust fund debt for school purposes, three hundred and thirty-five 
thousandths of one mill, such fund to be styled 'the sinking fund.' 

"Section 7924. For the purpose of affording support to the Miami 
university, there shall be levied annually a tax on the grand list of 
the taxable property of the state, which tax shall be collected in the 
same manner as other state taxes and the _proceeds of which shall con-
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stitute 'the :\Iiami university fund.' The rate of such levy shall be 
eighty-five thousandths of one mill upon each dollar of valuation 
of such property. The sum raised by such levy, or its equivalent in 
moneY, in case the levy is abolished, shall be the sum total received 
either from the proceeds of the levy or from appropriations for the sup
port of the college of liberal arts, and shall be used only for the pur
poses set forth in the next preceding section. This levy shall not here
after be increased. But this shall not prevent such appropriations from 
time to time as may be necessary for apparatus for university pur
poses, exclusive of buildings." 

603 

A similar law was passed by the present session of the general assembly, 
and I believe signed by the governor and filed in the office of the secretary of 
state. I do not recall the number of the bill I have in mind; it "provides for 
the levy" of a certain rate annually on the grand duplicate of the state for the 
purpose of building inter-county highways and is known as the "Hite bill." 

Such laws are clearly laws "providing for tax levies," so also would be in 
my judgment a Jaw which would provide for a levy to be made by some officer 
such as the auditor of state or a county auditor, the amount or rate of which 
might be uncertain, and which would be ascertained and determined by mere 
computation, contingent upon the existence of facts and not subject to the dis
cretion of the levying officer. 

In short then, the law must itself provide for the tax levy; and a law does 
not do this if it merely authorizes the levying power to be exerted at the dis
cretion of an executive or local legislative officer or tribunal. 

The sections amended by the bill to which you refer relate to two subjects 
connected with taxation and with the levying of taxes, viz.: 1. Certain limita
tions upon the aggregate of all levies. 2. The machinery through which the 
levying process must be carried on in order to enforce these limitations. 

A law providing for limitations on tax rates is not a law " providing for tax 
levies" as I have construed that phrase; neither is a law providing the machinery 
by and through which local levying authorities must exercise their levying 
power such a Jaw. 

I may add that I have attempted to examine the debates of the late con
stitutional convention for light upon the question which is presented by your 
letter. The publication of the debates is not, however, complete and the volumes 
now in print are not indexed so that within the time in which I was obliged to 
consider the question, I was unable to find anything bearing thereon. 

I repeat, then, in conclusion that it is my opinion that house bill No. 500 
to which you refer, will take effect ninety days after it was filed by the governor 
in the office of the secretary of state and not before that time. 

Yours very truly, 
THIOTHY S. HOOA"X, 

Attorney . General. 
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320. 

LIABILITY OF CORPORATION, AFTER VOLUNTARY DISSOLUTION, FOR 
TAXES UPON PROPERTY REPOR'I'ED PRIOR THERETO, BUT THE 
CLAIM OF WHICH ACCRUED SUBSEQUENTLY TO SAID DISSOLUTION. 

Under sections 8740, 8741, 8742, 8743 and 11969, General Code, a corporation 
tor profit after voluntary dissolution tor the purpose of wint:Ung up its affairs 
is to be governed by the directors, trustees or manager of t·he affairs of 
such corporation acting last before the time of its dissolution, and such dis
solved corporation may be sued upon all existing claims and liabilities existing 
at the time of dissolution, of which but tor the dissolution, would have accrued 
against it in its corporat·e name, and in the same manner and to the same effect 
as if is were not dissolved. 

All moneys and assets of such corporation coming into the hands of the 
persons acting as sttch trustees, represent a trust fund, which is liable for the 
payment of claims agai1ist a corporation which are unapproved at the tinw of the 
dissolution. and which except for the dissolution would have accrued against 
the corporation itself ancl the tntstees may be personaUy liable when they dis
tribute to the stockholclers such assets withottt maldng provi.si•Jn for such un
accruecl claims. 

When a corporation prior to such dissolution has filed a report of its prop
erties with the county auditor. bttt has so dissolved prior to the time of the ac
crual ot the claim for taxes on the same, the cotmty treasurer, nnder sectio1~ 2658 
may distrain sufficient goods and chattels remaining in the hands of such trustees 
as assets of the corporation. When there are no such properties within the hands 
of the trustees, the county treasttrer may proceecl, under section 2660, General 
Code, to have the court enter a judgment against the trustees for the amount of 
the taxes. 

Agai11st such judguzeut, the trustee may deje11d that the assets were in
sufficient to pay the taxes with other claims. When the assets are sufficient, 
however, and t·hey have been distributed to stockholders without paying the 
claim tor taxes. a judgment so obtained against· such corporation will entitle 
the county treasurer to a proper action against the stockholders for the reason 
that such assets constitute a trust fund tor the payment of existing creditors. 

COLUMBUS, OHIO, May 26, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE:.uEx:-I beg to acknowledge the receipt of your letter of April 17th, 
submitting for my opinion thereon the following question: 

"In the month of May, 1911, the W. E. Scott Company, of Montpelier, 
Ohio, a domestic corporation for profit, filed its annual report as an 
incorporated company with the county auditor of Williams county, who 
thereupon proceeded to ascertain and determine the value of the prop
erty of said company, which he found to be $18,400.00, all in personal 
property, and placed the same upon the tax duplicate, and taxes were 
levied thereon for the year 1911, in the manner provided by law. The 
taxes so levied amounted to $246.56, and the company having paid no 
part of the same, a penalty of ten per cent was added· by the county 
treasurer, and there remains due and unpaid in the delinquent per
sonal tax duplicate in the hands of the treasurer of Williams county 
the sum of $271.22. 
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"The W. E. Scott Company was incorporated February 7, 1908, and 
filed a certificate of voluntary dissolution with the secretary of state 
on September 19, 1911, aud tbe county treasurer has been unable to 
collect such delinquent taxes. He now requests the advice of this com
mission as to whether 5uch taxes are collectible and what his remedy, 
if any, is." 

()05 

In the consideration of this question the following statutory provisions 
must be taken into account: 

"Section 8738. \Vhen a majority of the directors, trustees, or other 
officers of a corporation not for profit desire to abandon its corporate 
existence and it has no flebt~. or in case oe a corporation for profit when 
a majority of such officers become satisfied that the objects of the corpora· 
tion cannot be accomplished, and no installment of its capital stock has 
been pa:d, no investments made, and that it has no debts, they, or the 
president of the board of directors, trustees, or other officers, may call 
a meeting of the members or stockholders of the corporation at such 
time and place as he or they designate by at least two weeks' publication 
in a newspaper published and of general circulation in the county 
wherein the principal office is located. 

"Seetion 8739. If a majority of the members of such corporation not 
for profit present at such meeting desire such abandonment, or a majority 
in amount of the stockholders of such corporation for profit present in 
person or by proxy decide that the objects of such corporation cannot 
be a~complished then such corporation shall be abandoned or dissolved 
upon the filing of a certificate of such abandonment or dissolution with 
the secretary of state in the manner provided by law. 

''Section 8740. When a majority of the directors or other officers 
having the management of the concerns of a corporation for profit, which 
has completely closed its business, and paid all the debts ancl liabilities 
incurred by it, desire to surrender its corporate authority and franchises, 
they, or the president of such bo;:trd of directors, may call a meeting 
of the stockholders at such time or place as, he or they designate by pub· 
lication for four weelrs in some newspaper published and of general cir
culation in the county wherein the principal office of the corporation 
is located and by written notices addressed to each of the stockholders 
whose residence is known, of the object, time and place of the meeting." 

"Section 8741. If all the stockholders present at such meeting in 
person or by proxy decide to surrender and abandon its corporate author
ity the corporat:on shall be abandoned and dissolved upon the filing of a 
certificate of the abandonment or dissolution with the secretary of state 
in the manner provided by law. 

"Section 8743. Upon the dissolution of a corporation by the expira
tion of the terms of its charter, or otherwise, and unless other persons 
be aprointed by the legislature, or by the stockholders, directors, or 
trustees of the corporation, or by a court of competent authority, the 
directors, trustees, or managers of the affairs of such corporation, acting 
last before the time of its dif:solution. by whatever name !mown in law, 
and their survivors, shall be the trustees of the creditors and stock
holders of the dissolved rorporat'on, and have full power to settle its 
affairs. collect and pay outstaniling !lebts. and divide among the stock
holders the money and other property remaining, in proportion to the 
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stock of each stockholder paid up, after payment· of debts and neces
sary expenses. 

"Section 8743. The persons so constituted trustees, may sue for 
and recover the debts and property of the dissolved corporation, by the 
name of trustees of the corporation, describing it by its corporate name, 
and jointly and severally they shall be responsible to the creditors and 
stockholders of the corporation, to the extent of its property ana effects 
coming into their hands. Such. trustees may be made or become parties 
tfJ any action, by or against the corporation. All liens of judgments 
existing at the time of the dissolution either in favor of or against the 
corporation, shall continue in force as if the dissolution had not taken 
place. 

"Section 11969. Such dissolved corporation may be sued by its cor
porate name, for or upon a cause of action accrued, or which, bufi for 
the dissolution, would have accrued against it, in the same manner, and 
with the like effect, as if it were not dissolved. Process by which an 
action is instituted against it may be served by the sheriff, or other 
proper officer, by delivering a copy thereof to an assignee, trustee, re
ceiver thereof; or person having charge of its assets, or by leaving such 
copy at his residence." 

Although the section last quoted is widely separated in the present General 
Code from the other sections above quoted, yet by investigation of its legislative 
history it will be ascertained to be strictly in pari materia with the other sections, 
and it will appear that the reference in the first line of said section to "such 
dissolved corporation" means "any dissolved corporation.' 

By virtue of the foregoing related provisions of law it is clear, I think, that 
a corporation cannot escape payment of an unaccrued liability merely by dis
solving. It is true that if the corporation has dissipated or otherwise lost its 
assets before its dissolution, so that the property and effects coming into the 
hands of those upon whom the duty of acting as winding up trustees is cast 
by the above quoted provisions, is insufficient to discharge such unaccrued 
liabilities, they will not be personally liable therefor; and in case the liability 
of stockholders has been exhausted the creditor or other person holding a claim 
against the corporation will, upon its accrual, simply Jose. 

I am of the opinion, however, that the amount of property coming into the 
hands of the persons acting as the last board of directors or other persons acting 
in their stead as trustees of a dissolved corporation at the time of dissolution, 
represents a trust fund which is liable under the express provisions of the 
statute for the payment of claims against the corporation which are unaccrued 
at the time of the dissolution, which, except for the dissolution, would have ac
crued against the corporation itself. 

The practical effect of such a holding is that if the trustees charged with 
the duty of winding up a corporation fail to provide for the payment of such 
unaccrued liability, and distribute to the stockholders the assets coming into 
their hands, they may be made personally liable at the suit of the owner of the 
unaccrued claim when it does ultimately accrue. 

All the foregoing conclusions seem to me t<> follow without any special 
difficulty from the express language of the statute. Whether or not trustees 
could absolve themselves of liability on an unaccrued claim by paying bona 
fide debts that had accrued, and thus exhausting the fund coming into their 
possession, is a question not necessarily involved in your inquiry but one which 
I would answer in the affirmative, without full consideration, at least. 

I am assuming, however, that in the case presented by you there may have 
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been a fund existing at the date of dissolution which was more than sufficient 
to pay the debts of the concern, leaving a balance sufficient to pay the taxes. 
The case wherein such a balance, instead of being held to pay the taxes, is 
distributed to the stockholders, is the one which I am more particularly dis
cussing. 

'I'he only confusion which arises from the statutes which are otherwise clear 
on their face, is caused by the fact that seemingly it is a condition precedent 
to the lawful voluntary dissolution of the corporation that it has paid all of 
its debts. Both the sections above quoted, which provide for the different 
methods of voluntary dissolution, require this. On the other hand, however, the 
sections providing for the board of winding up trustees explicitly authorizes 
and directs such trustees to pay all outstanding debts. These seeming incon
sistencies may possibly be accounted for upon the assumption that the legislature 
supposed that the stockholders of a corporation might, in good faith, believe 
that all its debts were paid and so believing cause it to be dissolved; but that 
thereafter a forgotten liability would appear, or it may be supposed that while 
it is a condition precedent to the voluntary dissolution of a corporation that 
all debts be paid, yet there are different claims and demands other than those 
which are technically "debts" such as liabilities in tort, and perhaps taxes them
selves, which need not be paid or discharged before the dissolution and are to 
be taken care of by the winding up trustees; or, again, it may be that the mean
ing of the word "debts" in the first two sections above quoted is to be interpreted 
as including accrued liabilities only, so that the legislative intent was to permit 
a corporation voluntarily to dissolve when all of its accrued liabilities had been 
discharged, leaving to the winding up trustees the duty of preserving the assets 
coming into their hands for the purpose of meeting the unaccrued demands when 
due. 

Any one of these hypotheses affords a satisfactory explanation for the seem· 
ing paradox which is presented by the sections which I have quoted. At any 
rate it seems very clear to me that, as I have already stated, the winding up 
trustees are liable to "creditors'' of the corporation to the amount of the assets 
coming into their hands upon all claims against a corporation which are unac
crued at the time of its dissolution. 

This conclusion having been reached, the further question remains to be 
considered, vi%.: Is the claim of the state for taxes one that can be so enforced? 

In this connection I quote the following sections of the General Code which 
seem to have some bearing upon the subject: 

"Settion 2Gli8. When taxes are past due and unpaid, the county 
treasurer may distrain sufficient goods and chattels belonging to the 
person charged with such taxes, if found within the county, to pay the 
taxes so remaining due and the costs that have accrued. He shall im
mediately advertise in three public places in the township where the 
property was talten, the time and place it will be sold. If the taxes 
and costs accrued thereon are not paid before the day appointed for such 
sale, which shall be not less than ten days after the taking of the 
property, the treasurer shall sell it at public vendue or so much thereof 
as will pay such taxes and the costs. 

"Section 2660. If the county treasurer is unable to collect by dis
tress taxes assessed UJlOn a person or corporation or an executor, ad
ministrator, guardian, receiver, accounting officer, agent or factor, 
he shall apply to the clerk of the court of common pleas in his county 
at any time after his semi-annual settlement with the county auditor, 
ancl the clerk shall cause notice to be served upon such corporation, 
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executor, administrator, guardian, receiver, accounting officer, agent or 
factor, requiring him forthwith to show cause why he should not pay 
such taxes. If he fails to show sufficient cause, the court at the term to 
which such notice is returnable shall enter a rule against him for such 
payment and the cost of the proceedings, which rule shall have the 
same force and effect as a judgment at law and shall be enforced by at
tachment or execution or such process as the court directs." 

I am clearly of the opinion that under the first of the above quoted sections 
the county treasurer may distrain in specific cases the chattels which he may 
find in the possession of the winding up trustees. That is, if the property of the 

· corporation has not been sold and the proceeds. distributed but some of it re
mains in the possession of the last board, of directors or any other agent of 
the company, it may be seized and sold for taxes against the corporation. In 
contemplation of law the property is still the property of the corporation, and 
the taxes having been charged against the corporation as such, they may be 
collected from such property even though the corporation for many purposes 
has ceased to exist. 

If the tangible assets of the corporation have been dissipated or turned 
into money or other intangible things of value, then the proper proceeding, in 
my judgment, would be that provided for by section 2660. The proper party 
defendant in such a proceeding would be the corporation itself as provided by 
section 11969, General Code. Lareman vs. Insurance Co., 11 N. P. N. S. 58; 
Glass Co. vs. Stoehr, 54 0. S. 157. 

Service of process, which in this case consists of the notice to show cause, 
should be made upon the trustees as therein provided. Treasurer vs. Dale, 60 
0. s. 180. 

It would, in my judgment, be a defense to this proceeding, on the part of 
the trustees representing the corporation, that on the dissolution of the cor
poration ali of the assets of the corporation had been distributed or that an 
amount insufficient to pay the taxes had been left in their hands (in which latter 
case in all probability the judgment should be only for the amount left in the 
hands of the trustees and not paid out to bona fide creditors of the corporation 
prior to the service of the notice). This is because the claim of the state for 
personal taxes does not constitute a specific lien like that for taxes on real estate 
does const'tute. If, however, the trustees are unable to show the facts which 
I have just mentioned, which in a proceeding like this would be matters of 
defense, in my judgment, then the judgment provided for in the section last 
above quoted should be entered against the corporation as such. The payment 
of this judgment could, in my opinion, be enforced against the trustees personal
ly in the manner In which the payment of any other judgment is enforced; 
whether or not having obtained a judgment (which constitutes a technical debt 
for this purpose) the county treasurer would then stand in the relation of a 
"creditor" to the trustees, within the meaning of section 8743, supra, might be a 
difficult question. Yet, in my opinion, the question is to be answered in the 
affirmative. It is held in numerous authorities in this state and elsewhere that 
taxes are not debts within the meaning of that word as customarily used. Peter 
vs. Parkinson, 83 0. S. 36. However, they are enforceable claims and may be 
made the basis of a judgment even after the "person" liable has passed out 
of existence, if there is survivorship of the cause of action as against others 
standing in a representative capacity. Hopkins Treas. vs. Osborne, 14 N. P. 
N. S. 94. 

A judgment, on the other hand, once obtained, is a debt, and although 
this judgment itself might have to be sued upon for the purpose of obtaining 
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separate judgments against the trustees under section 8743, yet it could, in this 
way, I think, be enforced against them personally. 

If it should develop that the assets of a corporation after its dissolution 
had been distributed among the stockholders, and that the surviving trustees, 
being the last board of directors, as aforesaid, were proof against execution 
under proceedings like those just discussed then, the judgment having been 
obtained against the corporation by service upon them as above described, the 
county treasurer would, in my opinion have a right of action against the stock
holders as such to be enforced by proper proceedings. Compton vs. Railway, 
45 0. s. 592-613-614. 

That is to say, as stated in the case last cited the assets of a corporation 
remaining in existence at the time it is dissolved, constitute a trust fund for 
the payment of creditors, and for the discharge of legal demands whether ac
crued or not. Therefore, even though at the time of the dissolution, the county 
treasurer in his official capacity would not be a "creditor" of the corporation 
under the facts stated by you, yet he would have an equitable right in this 
trust fund which. upon the accrual of this claim and its reduction to judgment 
in the manner above referred to, he could enforce by the remedies which the 
statutes and courts of equity afford to those entitled to participate in a trust 
fund. 

Some of the authorities which I have cited are closely analogous to dif
ferent phases of the question stated by you. Others are perhaps more remotely 
analogous. The complete working out of the question upon various propositions 
that might be conceived involves the expression of an opinion upon many points 
which do not seem to have arisen under the laws of this state. 

The language of .section 2660, supra, especially that with relation to the 
enforcement of the judgment thereunder once obtained, is, however, so com
prehensive as to afford to me considerable confidence that, at least under the 
direction of the court as therein provided, the treasurer might avail himself 
of all the ordinary remedies for such enforcement. 

20 -A. G. 

Yours very truly, 
TDIOTHY S. HOGAX, 

Attorney General. 
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321. 

PUBLIC UTILITIES-LIABILITIES OF FREIGHT' LINE COMPANIES FOR 
TAX ON ROLLING STOCK IN NATURE OF EXCISE TAX-NOT SUBJECT 
TO PROPERTY TAX BY TAX COMMISSION-LIABILITY OF DO;.viESTIC 
FREIGHT LINE CORPORATION OR FRANCHISE TAX-NON-LIABILITY 
FOR SUCH OF FOREIGN FREIGHT LINE COMPANIES. EMERY CANDLE 
COMPANY; GRASCELLI CHEMICAL COMPANY; PROCTOR AND 
GAMBLE TRANSPORTATION COMPANY. 

Under sect·ions 5415 and 5416, General Code, freight line companies are in
cludecl in the general use of the tern~ '·public utility." 

Under sections 5462 ana 5468, General Code, freight line companies are sltb
jected to a tax in the nature of an excise tax, which tax is assessed upon the 
amount of rolling stock of such companies which is located in Ohio, and which 
amount is to be detennined: by the proportion of the capi'tal stock of the company 
representing rolling stock which the miles of railroad over which the company 
runs cars or its cars are nm in this state, bears to t·he entire' number of miles 
in this state and elsewhere over which the company runs cars ana its cars are 
run, and such other rules as may conduce to an eqJtitable proportionment of 
vahte. 

Although freight line companies would seem to be included within the t·erms 
of section 5420, General Cocle, requiring all public utilities to deliver before the 
first day of March to the tax commission a statement with respect to it-s property, 
nevertheless, no method of proportionnwnt of value is provided tor freight line 
companies as is the case with respect to other toi·ms of public ut·ilities, enumer
ated in section 5422, General Code. 

From a legislative history of these statutes the intended plan is disclosed to 
make an assessment of the whole system of public utilit-ies upon a unit basis as 
a going concern and to apportion the value so ascertained upon the mileage or 
some other sirt'Lilar basis to the state of Ohio and the various subdivisions therein. 

A prescribed method of apportioning such value would seem to be a necessary 
part of the procedure and! the omission of such prescribed plan with reference to 
freight line companies ·must be deemed significant. 

Inasmuch as this tax state(J. to be in the nature of an excise tax operates 
equally upon the property of such freight line companies, whether they are en
gaged in the business of interstate commerce or intrastate commerce, such tax 
rnust not be seemed to be made upon the privilege of doing business and there
tore not properly an excise tax, but rather a tax upon the instrumentalities of 
the business, i. e., the physical properties. 

Under the rule of uniformit1J, thereto1·e, prescribed by article 12, section 2 
of the constitution the. legislature could not well have intended that the physical 
properties of such company should be subjectecl in addition to this tax designated 
in the nature of an excise tax, but which is in reality a property tax, should also 
be subject to the general property tax upon its physical properties, which is 
applied to other forms of public utilities. 

Inasmuch, therefore, as in the plan of procedure set out, no provtstan is 
made for a complete report of t·he properties of freight line companies and no 
plan of procedure is set forth for the apportionment of the value of such proper
ties, and as a property tax is to all particular purposes imposed by the statutes 
and desc1·ibed as a tax in the natltre of an excise tax ttpon the rolling stoc1c of 
such companies, they arc not to be deemea within the terms of the statntes pre
scribing a method of property tax tor public utilities generally. 

Although the statutes provide tor a report of the gross receipts of public 
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utilities generally, nc~:ertheless {<eight line companies are not included in the 
provisiu;zs defini,tg the duty of the tax commission in ascertaining the gross re
ceipts and gross earnings of the public utilities tor the regular excise tax pur
poses. A statement of gross receipts is. therefore, not required by the statutes 
of freight li11e companies. 

The legislature has tailed to affect, therefore, that; freight line c01npanies be 
made subject to the excise tax provisions of the Cole law. 

Under section 5495, General Code, all uorporations for profit, are subject to 
the Willis franchise tax unless excepted therefrom by section 5519, General Code, 
and t;herefore, flo11~estic freight line compcznies are liable for this tax. Foreign 
freight line companies, hou;ever, not being subject to compliance with the pro
visions of both sections 179 and 183, are not liable for the franchise tax. 

Unda the terms of the statutes, only the rolling stock of freight line com· 
panics is to be assessed for ta.ration by the tax commission,· the other property 
being 1·eturnefl locally. 

CoLu.:~mus, OHIO, April 2, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GL-.TLE:I!CX:-I beg to acknowledge receipt of your letter of August 21st en
closing a copy of the purpose clause of the Emery Candle Company, a domestic 
corporation, together with a copy of a statement contained in the annual report 
of the company, as a freight line company, for the year 1912, made under protest. 

You advise as to this company that it is its contention that if it is required 
to report at all as a freight line company or "public utility" for any purpose, 
its report as such should treat only of the freight line business of the company, 
if any, and should not include a statement of tangible·property used otherwise 
than in the transaction of such business or its gross receipts other than from 
that business; and that the company should also report annually as a domestic 
corporation for profit and pay franchise taxes. As to this company you submit 
iu your letter of August 21st the following questions: 

" ( 1) Is the above named company a 'public utility' within the 
meaning of the provisions of the act of May 31, 1911, and as such re
quired to report to the commission all its property, real and personal, 
to be assessed by the commission, aud to pay an excise tax upon its 
entire ~ross receipts from all intrastate business? Or 

"(2) Should it report as a domestic corporation for profit?" 

Subsequently you transmitted to me a brief prepared by l\iessrs. Squires 
Sanders and Dempsey on behalf of the American Tank Line, a freight line 
operated as a part of its business by the Graselli Chemical Company, evidently 
an Ohio corporation, ?nd in connection with the facts respecting that company 
as disclosed by the brief as well as those arising out of the report made by the 
Emery Candle Company you submit in your letter of September lOth, the follow
ing questions: 

" ( 1) Whether the company is a freight line company? 
" ( 2) If so, should it be tre::tted as a public utility and all of its 

property b!' aP!'cssed by the commission, and should it pay an excise tax 
upon its entire receipts from all business? 

" ( 3) Or pay an excise tax upon the proportion of its capital stock 
represented by the freight line business and a franchise tax as a domestic 
or foreign corporation for profit? .And 
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" ( 4) A property tax upon the value of its property used in the 
freight line business in addition to its other property?" 

On the last named date you also submitted to me a statement of facts and 
an argument submitted to you by Messrs. Paxton, Warrington and Seasongood, 
counsel for the Proctor & Gamble Transportation Company, a domestic corpora
tion exclusively engaged in freight line business,, raising the question as to what 
property of that company should be assessed by the tax commission of Ohio for 
local taxation, assuming that the company owns a large number• of cars of which 
five are continuously in Ohio, and the remainder during the greater portion of a 
given year are operated entirely outside of the state of Ohio. The commission 
has submitted this question to me in connection with the other matters here
tofore referred to and for my advice on the following specific question which 
relates solely to the Emery Candle Company: 

"Whether the commission should assess the value of the moneys and 
credits and certify this value to the auditor of Bamilton county, and 
should it assess the value of any cars against the company for local taxa
tion, and, if so, what proportion of the cars is taxable in Ohio?" 

In the same connection and in the same letter you state that a partnership 
known as Isaac Winkler & Bro., domiciled in Ohio, operates some freight line 
cars and reports to the commission in addition to said cars some money and office 
furniture a,t its office. The statement is that the firm is also engaged in business 
other than the freight line business, and my opinion is requested upon the fol
lowing question: 

"Whether it is the duty of the commission to assess any of the 
property of the partnership other than the cars?" 

Many specific questions are involved in the various queries thus submitted 
to me, and it would be confusing at this time to state these questions in detail. 
At the outset of any consideration of any one of these questions, or all of them 
together, a single fundamental question arises and must be answered, viz.: 

What is the scheme of taxation of property and privileges of freight line 
companies in Ohio at the present time? 

That this is a question by no means easy of determination becomes apparent 
upon consideration of the following sections of the General Code, enacted as 
sections of the tax commission act of 1911, 102 0. L. 224. 

"Section 5415. The' term 'public utility' as used in this act means 
and embraces each corporation, company, firm, individual and associa
tion, their lessees, trustees. or receivers elected or appointed by any 
authority whatsoever, and herein referred to as express company, tele
phone company, telegraph company, sleeping car company, freight line 
cornpany, equipment company, electric light company, gas company, pipe 
line company, waterworks company, messenger company, signal company, 
messenger or signal company, union depot company, water transportation 
company, heating companY, cooling company, street railroad company, 
railroad company, suburban railroad company, and interurban railroad 
company, and such term 'public utility' shall include any plant or 
property owned or operated, or both, by any such companies, corpora
tions, firms, individuals or associations. (Sec. 39, 102 0. L. 230.) 

"Section 5416. That any person or persons, firm or firms, co-partner-
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ship or voluntary association, joint stock assoeiation, company or cor
poration, wherever organized or incorporated: 

* 
,"When engaged in the business of operating cars for the transporta

tion, accommodation, comfort, convenience or safety of passengers, on or 
over any railway line or Jines, in whole or in part within this state, such 
line or lines not being owned, leased or operated by such company, 
whether such cars be termed sleeping, palace, parlor, chair, dining or 
buffet cars, or by another name, is a sleeping car companY; 

"When engaged in the business ot operating cars for the transporta
tion of freight, whether such freight is owned by such company, or any 
other person or company, over any railway line or lines in whole or part 
within this state, such line or lines not being owned, leased or operated, 
by such company, whether such cars be termed box, flat, coal, ore, tank, 
stock, gondola, furniture or refrigerator cars or by any other name, is 
a freight line company. 

"Wben engaged in the business of furnishing or leasing cars, of 
whatsoever kind or description, to be used in the operation of any rail
way line or lines, wholly or partly within this state, such line or lines 
not being owned, leased or operated, by such company, is an equipment 
company. (Sec. 40, 102 0. L. 230.) 

"Section 5417. Section 41. The term 'gross receipts' shall be held to 
mean and include the entire receipts for business done by any person 
or persons, firm or firms, co-partnership or voluntary association, joint 
stock association, company or corporation, wherever organized or incor
porated, from the operation of any public utility, or incidental thereto 
or in connection therewith. The gross receipts for business done by an 
incorporated company, engaged in the operation of a public utility, shall 
be held to mean and include the entire receipts for business done by 
such company under the exercise 'of its corporate powers, whether from 
the operation of the public utility itself or from any other business done 
whatsoever. 

"Section 5420. Section 44. Each public utility, as defined in this 
act, Pxcept express, telegraph and telephone companies, shall annually, 
on or before the first day of :\larch, mal{e and deliver to the tax com
mission of Ohio, in such form as the commission may prescribe, a state
ment with respect to such utility's plant or plants and all property owned 
or operated, or both, by it wholly or in part within this state. 

"Section 5422. Section 46. Such statement shall contain: (here 
follow numerous items of general information, required to be included in 
such statement) * * "' 

"13. In the case of street, suburban or interurban railroad com
panies and railroad companies, such statements shall also give: (Here 
follows certain specific information exacted from such company) * * *· 

"14. In the case of pipe line, gas, natural gas, waterworks and heat
ing or cooling companies, such statement shall also show: (Here follows 
an enumeration of specific items of information exacted from such com
pany). 

"Section 5423. Section 47. On the second :\Ionday of June of each 
year, the commission shall ascertain and assess, at its true value in 
money, all the property in the state of each such public utility, subject 
to the provisions of this ac:t, other than express, telegraph and telephone 
companies. 

"Section 5424. Section 48. In determining the value of the property 
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of each such public utility to be assessed and taxed within the state, the 
commission shall be guided by the value of the property as determined 
by the information contained in the sworn statements made by the 

·public utility to the commission and such other evidence and rules 3$ will 
enable it to arrive at the true value in money of the entire property 
of such public utility within this state, in the proportion which the value 
of such property bears to the value of the entire property of such public 
utility. 

"Section 5425. Section 49. The property of such public utilities to 
be so assessed by the commission shall be all the property thereof, as 
defined in section forty-three of this act. 

"Section 5428. Section 52. The commission shall deduct from the 
total value of the property of each of such public utilities in this state, 
as assessed by it, the value of the real property owned by such public 
utilities, if any there be, as otherwise assessed for taxation in this state, 
and shall justly and equitably equalize the relative values thereof. 

"Section 5446. Secqon 57. The commission shall apportion the 
value of the property of all other public utilities (than railroad and 
street suburban and interurban railroad companies) assessed accord
ing to the provisions of this act as follows: 

"(a) When all the property of such public utility is located within 
the limits of a county, the assessed value thereof shall be apportioned by 
the commission between the several taxing districts therein, In the 
proportion which the property located within the taxing district in
question, bears to the entire value of the property of each such public 
utility, as ascertained and valued as herein provided, so that, to each 
taxing district there shall be apportioned such part of the entire valua
tion as will fairly equalize the relative value of the property therein 
located, to the whole value thereof. -

"(b) When the property of such public utility is located in more 
than one county in this state, the assessed value thereof shall be ap
portioned by the commission between the several counties and the 
taxing districts therein, in the proportion which the property located 
therein bears to the entire value of the property of such public utility 
as ascertained and valued, as herein provided, so that to each county 
and each taxing district therein, there shall be apportioned such part 
of the entire valuation as will fairly equalize the relative value of the 
property therein located to the whole value thereof. 

" (c) When the property of such public utility, required to be 
assessed by the provisions of this act, is located in more than one state, 
the assessed value thereof shall be apportioned by the commission In 
such manner as will fairly and equitably determine the principal sum 
for the value thereof in this state, and after ascertaining such value 
it shall be apportioned by the commission, as herein provided. 

"Section 5447. Section 58. On the second Monday of July, the com
mission shall certify such apportionment to the auditor of each county 
in which any of the property of the public utility is located. 

"Section 5448. Section 59. The county auditor shall place the appor
tioned value on the tax list and duplicate and taxes shall be levied and col
lected thereon, in the same manner and at the same rate, as other 
personal property in the taxing district in question. 

"Section 5460. Section 71. Public utilities shall not be required 
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to make returns under, nor be governed by the provisions of sections 
fifty-four hundred and four, fifty-four hundred and five and fifty-four 
hundred and six of the General Code. 

"Section 5462. Section 73. Annually, between the first and thirty
first days of :\Iay, every sleeping car, freight line and equipment com
pany, doing business or owning cars which are operated in this state, 
shall under the oath of the person constituting such company, if a 
person. or under the oath of the president, secretary, treasurer, super
intendent or chief officer in this state of such association or corpora
tion, if an association or corporation, make and file with the commis
sion a statement in such form as the commission may prescribe. 

"Section 5463. Section 74. Such statement shall contain: .. 
"6. The number of shares of capital stock. 
"7. The par and market value, or, if there is no market value, the 

actual value of the shares of stock on the first day of l\Iay. 
"8. A detailed statement of the real estate owned by the company 

in this state, where situated, and the value thereof as assessed for taxa
tion. 

"9. The total value of the real estate owned by the company and 
situated outside of this state. 

"10. The whole length of the lines of railway over which the 
company runs its cars, and the length of so much of such lines as is 
without and is within this state. 

"11. The whole number and value of the cars owned or leased by 
the company classifying the cars according to kind, and the daily 
average number of cars operated in this state. 

"Section 5465. Section 76. On the first Monday in July, the com
mission shall ascertain and determine the amount and value of the pro
portion of the capital stock of sleeping car, freight line and equipment 
companies, representing capital and property of such companies owned 
and used in this state, and in so determining shall be guided in each 
case by the proportion of the capital stock of the company representing 
rolling stocl{, ~·hich the miles of railroad over which such company 
runs cars, or its cars are run in this state, bear to the entire number of 
miles in this state and elsewhere over which such company runs cars, 
or its cars are run, and such other rules and evidence as will enable 
the commission to determine, fairly and equitably, the amount and value 
of the capital stock of such company representing capital and property 
owned and used in this state. 

"Section 5468. Section 7!l. On the first Monday in August of each 
year, the commission shall certify such amount to the auditor of state, 
who shall charge a sum in the nature of an excise tax, to be collected 
from each sleeping car, freight line and equipment company, doing busi
ness or owning cars which are operated in this state, to be computed 
by taking one and two-thirds per cent. of the amount fixed by the com
mission as the value of the portion of the capital stock representing the 
C:liJital and property of each company owned and used in this state. 

"Section 5470. Section 81. Each public utility, except express, 
telegraph and telephone companies and street. suburban and interurban 
railroad and railroad companies, doing buinep:; in this state, shall, an
nually, on or bE'forc the first day of August, and each street, suburban 
anrl interurban railroad and railroad company, shall annually on or before 
the first day of September, under the oath of the person constituting 
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such company, if a person, or under the oath of the president, secretary, 
treasurer, superintendent or chief officer in this state, of such associa
tion or corporation, if an association or corporation, make and file with 
the commission a statement in such form as the commission may pre
scribe. 

"Section 5471. Section 82. (Provides for certain general informa
tion to be furnished by an public utilities in the statement provided for 
in the foregoing section.) 

"Section 5474. Section 85. In the case of all such public utilities 
except railroad, street, suburban and interurban railroad companies, 
such statement shall also contain the entire gross receipts of the com
pany, including all sums earned or charged, whether actually received, 
or not, from whatever source derived, for business done within this 
state for the year next preceding the first day of May, including the 

. compan~'s proportion of gross receipts for business done by it within 
this state in connection with other companies, firms, corporations, 
persons or associations, but this shall not apply to receipts from inter
state business, or business done for the federal government. Such state
ment shall also contain the total gross receipts of such company for 
such period in this state from business done within this state. 

"Section 5475. Section 86. On the first Monday of September, the 
commission shall ascertain and determine the entire gross receipts of 
each electric light, gas, natural gas, pipe line, waterworks, messenger 
or signal, union depot, heating, cooling ana water transportation com
pany for business done within this state for the year then next pre
ceding the first day of May, and of each express, telegraph and telephone 
company for business done within this state for the year ending on the 
thirtieth day of June, excluding therefrom, as to each of the companies 
named in this section, all receipts derived wholly from interstate busi
ness or business done for the federal government. 

"Section 5481. Section 92. On the first Monday of October, the com
mission shall certify to the auditor of state, the amount of the gross 
receipts so determined, of electric light, gas, natural gas, pipe line, 
waterworks, express. telegraph. telephone, messenger or signal, tmion 
depot, heating, cooling and water transportation companies, for the 
Year covered by its annual report to the commission, as required in this 
act. 

"Section 5483. Section 94. In the month of October, annually, the 
auditor of state shall charge, for collection from each electric light, 
gas, natural gas, tcatencorl~s. telephone. messenger or signal, union 
depot, heating, cooling and tcatcr tran8portation company. a sum in the 
nature of an excise tax. for the purpose of carrying on its intrastate 
business, to be computed on the amount so fixed and reported by the 
commission as the gross receipts of such company on its intrastate busi
ness for the year covered by its annual report to the commission, as re
quired in this act, by taking one and two-thirds per cent. of all such 
gross receipts, which tax shall not be less than ten dollars in any case. 

"Section 5490. Section 101. Nothing contained in this act shall 
exempt or relieve electric light, gas, natural gas, pipe line, waterworks, 
street, suburban or interurban railroad, express, telegraph, telephone, 
messenger or signal, union depot, railroad, heating, cooling, sleeping 
car, freight line, equipment and water transportation companies from 
the assessment and taxation of their 1Jroperty in the manner authorized 
and provided by law. 
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"Section 5495. Section 106. Between the first day of :\lay and the 
first day of July, 1911, and annually thereafter during the month of 
l\lay, each corporation, organized under the laws of this state, for 
profit, shall make a report, in writing to the commission, in such form 
as the commission may prescribe. 

"Section 5498. Section 109. Upon the filing of the report, provided 
for in the last three preceding sections, the. commission, after finding 
such report to be correct, shall on the first :\ionday of July, determine 
the amount of the subscribed or issued and outstanding capital stock 
of each such corporation. On the first :\londay in August, the commis
sion shall certify the amount so determined by it to the auditor of state, 
who shall charge for collection, on or before August fifteenth, as here
in provided, from such corporation, a fee of three-twentieths of one per 
cent. upon its subscribed or issued and outstanding capital stock, which fee 
shall not be less than ten dollars in any case. Such fee shall be payable 
to the treasurer of state on or before the first day of the following 
October. 

"Section 5499. Section 110. AnnuallY, during the month of July, 
each foreign corporation for profit, doing business in this state, and 
owning or using a part or all of its capital or plant in this state, and 
subject to compliance with all other provisions of law, and in addition 
to all other statements required by law, shall make a report in writing 
to the commission in such form as the commission may prescribe. 

"Section 5503. Section 114. On or before October fifteenth, the 
auditor of state shall charge for collection as herein provided, annually, 
from such company, in addition to the initial fees otherwise provided 
for by law, for the privilege of exercising its franchises in this state, 
a fee of three-twentieths of one per cent. upon the proportion of the 
authorized capital stock of the corporation represented by property 
owned and used and business transacted in this state, which fee shall 
not be less than ten dollars in any case. Such fee shall be payable to the 
treasurer of state on or before the first day of the following December. 

"Section 5519. Section 129. An incorporated company, whether 
foreign or domestic, owning or operating a public utility in this state, 
and as such required by Jaw. to file reports with the tax commission and 
to pay an excise tax upon its gross receipts or gross earnings as provided 
in this act, * "' * shall not be subject to the provisions of sections one 
hundred and six to one hundred and fifteen,. inclusive, of this act." 
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A cur~ory reading of the foregoing sections discloses that there are therein 
provided for three special taxes and one special method of valuation for taxa
tion, to wit: 

1. A method of valuation of the properties of each public utility as defined 
in the act except express, telegraph and telephone companies, to be employed 
by the tax commission of Ohio (sections 44 to 59, inclusive, supra). As is ap-

- parent from sections 58 and 59 above quoted, the result of this method of 
valuation is the placing of the value so determined on the general duplicate 
of the counties in which such property is located, apportioned among the taxing 
districts thereof for the levy of taxes thereon by the state and by the local 
taxing authorities empowered to levy current rates. 

2. A special tax denominated a "sum in the nature of an excise tax" upon 
sleeping car, freight line and equipment companies and based upon the propor
tion of the value of the capital stock of such companies representing property 
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and business in Ohio. ascertained by comparison of the route mileage of such 
companies in Ohio with the entire route mileage. (Sections 73 to 79 inclusive, 
supra.) 

3. A special excise tax, seemingly (section 81) exacted from each public 
utility as defined in the act and declared to be upon the privilege of carrying 
on intrastate business, the value of which is ascertained by the use of the 
gross receipts or earnings of such business. (Sections 81 to 94 inclusive, supra.) 

4. A franchise tax exacted from domestic and foreign corporations, excepting 
the public utilities enumerated in section 129, supra, and based upon the amount of 
the subscribed or issued and outstanding capital stock of domestic corporations, 
and the portion of the authorized capital stock of foreign corporations represent· 
ed by property owned and used and business done in Ohio by such corpora
tions. (Sections 106 to 114, supra.) 

To how many of these special taxes then, are sleeping car, freight line 
and equipment compa_nies subject, and are such companies under obligation to 
make reports to the tax commission for the valuation of their property in 
Ohio by the special method above described? 

I call attention to the following peculiarities in the legislation above quoted, 
the significance of which, in connection with this question will at once become 
apparent: 

1. The general definitive sections being sections 39, 40 and 41 as above 
quoted when considered apart from the other sections of the act certainly es
tablish the following points: 

(a) Sleeping car, freight line and equipment companies are within the 
meaning of the term "public utilities" as used in the entire act from which all 
of the sections above quoted in full are taken. (Sections 39 to 140, supra.) 

(b) 'fhe entire receipts for business done by a person, firm or corporation 
engaged in the operation of a sleeping car, freight line and equipment company 
constitute the "gross receipts" of such company within the meaning of that 
term wherever it may be used in the act. (Section 41, supra.) 

2. The first point being established it follows as a matter of course that 
sleeping car, freight line and equipment companies are within the intendment of 
section 44, supra, and are required to have their property valued for simple 
taxation according to the special method provided in the succeeding sections by 
the tax commission. 

Yet section 46, which provides in detail the contents of the statement which 
shall be made to the tax commission for this purpose, contains certain specific 
requirements as to street, suburban and interurban railroad companies, rail
road companies, pipe line companies, gas companies, heating companies and 
cooling companies, and does not· contain any such specific provision for special 
information to be furnished by sleeping car, freight line and equipment com
panies. In this connection I may be permitted to point out that express, tele
graph and telephone companies are required to report to the tax commission 
for assessment of their property for local taxation under section 60 to 70 in
clusive, which said sections contain explicit directions as to the nature of the 
information to be furnished to the tax commission by such companies similar 
to the explicit provisions of paragraphs 13 and 14 of section 46. 

Therefore, it is apparent that as to all the "public utilities" enumerated 
in section 39 there is, either in paragraph 13 or 14 of section 46 of the act 
or in section 61 thereof explicit provision for the furnishing of particular in
formation to the tax commission in the statement required to be made by such 
companies for valuation of property purposes, except the following: (a) Sleep-
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ing car, freight line and equipment companies. (b) :\lessenger and signal 
companies. (c) Union depot companies and (d) water transportation com~ 
panies. 

This fact can be ascertained by comparing the catalogue of section 39, 
supra, as repeated in section 40, with the provisions of paragraph 13 and 14 
of section 46 and sections 13 to 17 inclusive of section 61 of the act. 

·what then is the nature of the special provisions as to other companies 
which are omitted with respect to the above mentioned public utilities? 

I have quoted the provisions of paragraphs 13 and 14 of section 46 and 
13 to 17 inclusive of section G1 to which I have referred in the quotation al
ready made. In this connection, however, I think it would be well to consider 
these provisions in their entirety: 

"In the case of street, suburban or interurban railroad companies, 
and railroad companies, such statements shall also give: 

"(a) The whole length of their lines and the length of so much 
of their line as is without and is within this state, including branches 
in and out of the state, which shall include lines and branches such 
companies control and use under lease or otherwise. 

" (b) The railway track in each county in the state, through 
which it runs; giving the whole number of miles of road in the 
county, including the track and its branches and side and second tracks, 
switches, and turnouts therein and the true and actual value per mile 
of such railway in each county, stating the valuation of main track, 
second or other main track, branches, sides, switches and turnouts, 
separately. 

" (c) Such statement as to character, classes, number, amounts, 
values, locations, ownership or control and use of rolling stock, as the 
commission may require. 

"(d) The depots, station houses, section houses, freight houses, 
machine and repair shops and machinery therein and all other build
ings, structures and appendages connected thereto or used therewith, 
including tool houses, and the tools usually kept therein, together with 
telegraph and telephone lines owned or used, and the true and actual value 
of all buildings and structures, and all such machinery, tools and ap
pendages, including such telegraph and telephone lines; and the true 
and actual value thereof in each county in this state in which It is 
located. 

" (e) 'I'he gross earnings for the year, including earnings from tele· 
graph lines, which shall be stated separately, on the whole length of the 
road, including the branches thereof, in and out of the state, and also 
such earnings within this state on way freight and passengers. 

"14. In the case of pipe line, gas, natural gas, waterworks and 
heating or cooling companies, such statement shall also show: 

"(a) The number of miles of pipe line owned, leased or operated 
within this state, the size or sizes of the pipe composing such line, 
and the material of which such pipe is made; 

"(b) If such pipe line be partly within and partly without this 
state, the whole number of miles thereof within this state and the 
whole number of miles without this state, including all branches and 
connecting lines in and out of this state. 

" (e) The length, size and true and actual value of such pipe line 
in each county of this state, ineluding in such valuation the main 
line, branches and connecting lines, and stating the different value of 
the pipe separately; 
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" (d) Its pumping stations, machines and repair shops and ma
chinery therein, tanks, storage tanks and all other buildings, structures 
and appendages connected or used therewith, including telegraph and 
telephone lines and wires, and the true and actual value of all such 
stations, shops, tanks, buildings, structures, machinery and appendages 
and of such telegraph and telephone lines, and the true and actual 
value thereof in each county in this state in which it is located; and 
the number and value of all the tank cars, tanks, barges, boats and 
barrels. 

"Section 61. * .. 
"13. In the case of telegraph and telephone companies, such state

ment shall also set forth, the whole length of their lines, and the length 
of so much of their lines as is without and is within this state, which 
shall include the lines such telegraph and telephone companies control 
and use under lease or otherwise and the miles of wire in each tax
ing district in this state. 

"14. In the case of telegraph and telephone companies, such state
ment shall also contain the entire gross receipts, including all sums 
earned! or charged, whether actually received or not, for the year ending 
the thirtieth day of June, from whatever source derived, whether 
messages, telephone tolls, rentals, or otherwise, for business done 
within this state including the company's proportion of gross receipts 
for business done by it within this state in connection with ot~er com
panies, firms, corporations, persons or associations excluding therefrom 
all receipts derived wholly from interstate . business or business done 
for the federal government. Such statement shall also contain the 
total gross receipts of such company, for such period, from business 
done within this state. 

"15. In the case of express companies, such statement sl..all also 
contain the entire receipts, including all sums earned or charged 
whether actually received or not, from whatever source derived, for 
business done within this state, for the year ending the thirtieth day of 
June, for and on account of such company, including the company's 
proportion of gross receipts for business done by it within this state 
in connection with other companies, firms, corporations, persons or 
associations, excluding therefrom all receipts derived wholly from inter
state business or business done for the federal government. Such 
statement shall also contain the total gross receipts of such company, 
for such period, from business done within this state. 

"16. In the case of express companies, the gross receipts for the 
year ending the thirtieth day of June, from whatever source derived, 
of each office within this state, giving the name of each office in this 
state. 

"17. In the case of express companies, such statement shall also 
contain the whole length of the lines of rail ana toater rot~tes, over 
which the co1npany did business on the thirtiet·h clay of June, and the 
length of so much of such lines of land and water transportation as is 
without ana within this state, naming the lines within this state." 

A glance through the provisions just quoted will at once disclose their 
significance when it is realized that there is no like provision as to sleeping 
car, freight line and equipment companies. All of these provisions require 
statements of facts upon the basis of which the apportionment of value required 
by section 57, supra, can be made.-
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At this point it might be well to consider the legislative history of the 
idea embodied in the sections now under direct consideration; I refer, of 
course, to the sections providing a special method of assessment of property 
for local taxation. The commission is familiar with the fact that the act of 
1911, the provisions of which have been quoted, is intended as a formal re
vision of the corresponding act of June 10, 1910, 101 0. L. 399, familiarly known 
as the "Langdon law." That act created the tax commission of Ohio and reposed 
in it various functions relating to taxation formerly exercised by numerous 
ex- officio boards and state officers. It also embodied one or two ideas ln taxation 
not new in themselves, which were extended and made applicable to a larger 
group of subjects. In particular, it was the intention, I think I may say, as 
evinced by that act, to apply to the businesses formerly taxed on the excise 
basis by the so-called "Cole law," which was originally enacted in 1896, and 
was re-enacted under that name in 1902, the principles of the so-called "Nichols 
law," which related to the assessment for property taxation, of express, tele
graph and telephone companies. Practically all of the latter law is found now 
in sections 60 to 70 inclusive of the act of 1911, some of which are above quoted. 
The idea of the Nichols law thus intended to be extended to other subjects of 
taxation than express, telegraph and telephone companies was described in a 
philosophical way by the supreme court of the United States, which sustained 
its constitutionality in the case of Adams Express Co. vs. Ohio State Auditor, 
165 U. S. 195, and 166 U. S. 185 (rehearing). 

Paraphasing the language of the court used in these two opinions (which 
I need not qoute), the scheme of that law was a method of assessing and ap
portioning the entire value of the property of such companies located in Ohio, 
considered with respect to the enhancement of value contributed to that property 
by reason of its use in connection with other property elsewhere located, as 
a part of a single plant or system. That is to say, the assessing body first 
ascertained the value of the entire plant or system wherever the parts thereof 
might be located, and then upon the mileage basis apportioned to Ohio and to 
the various counties and taxing districts in the state so much of that entire 
value as was properly attributable to the plant or system in this state, due 
allowances and deductions being made for property owned by the company 
but not used in connection with the system and property which for any other 
reason ought to contribute especially to the revenues of a given locality. Sum
marizing this statement then, the two essential elements of the legislative idea 
embodied in the "Nichols law" were: 

(a) Assessment of the whole sYstem on the unit basis as a going concern; 
and 

(b) Apportionment of the value so ascertained upon the mileage or some 
similar basis to Ohio and to the various counties and taxing districts therein, 
in which the plant was located on the system operated. 

I think I may say without fear contradiction that the legislative idea under 
discussion was not complete without either of these elements; and that lt 
could not be effectively applied without machinery aesignea tor carrying either 
of them into effect. 

Before leaving this particular subject I call especial attention to paragraph 
17 of section 61 which is quoted above. This paragraph provides for certain 
specific information to be furnished by express companies for assessment of 
their property under the "Nichols law." It requires a statement of "the whole 
length of the lines of rail and water routes, over which the company' did business 
* • • and the length of so much of such lines of land and water transportation 
as is without and within this state, naming the lines within the state." 

In connection with this provision I call attention also to paragraph 10 of 



622 T..iX CO.lDliSSION OF OHIO 

section 74 of the act of 1911, and to section 76 thereof, above quoted. These 
provisions are found in the sections especially relating to sleeping car, freight 
line and equipment companies, and affording the machinery for the assessment 
of the so-called "excise tax" on such companies as already described. 

For the purpose of apportioning the value of the capital stock of sleeping 
car, freight line and equipment companies information is required to be furnished 
the commission as to the routes of travel of such sleeping car, freight line and 
equipment companies within ·and without the state, and the apportionment is 
upon that basis. Why then is there, in section 46 of the act no provision of 
this sort as to sleeping car, freight line and equipment companies? 

I have said that one of the ideas embodied in the "Langdon act" of 1910, 
was the extension to the subjects of the "Cole law" of the principles of the 
"Nichols law." In carrying this idea into effect the general assembly coined a 
new term-that is, one new at the time, to wit, "public utility." This term 
was applied to all the subjects of the "Cole law," to those of the "N'ichols law" 
and, as I have pointed out, to sleeping car, freight line and equipment com
panies (although in the act of 1910, the definitions of sleeping car, freight line 
and equipment companies were not only found in a section other than that 
including the definitions of other public utilities, but also the definitions them
selves were unlike, in an essential particular, the corresponding definitions of 
the act of 1911). See sections 121, 46 and 39 of the act of 1910, which I need not 
quote, and compare the same with sections 39 and 40 of the act of 1911. 

With this legislative history in mind, and having regard to the fundamental 
idea of the "Nichols law" and the two essential elements thereof as above 
pointed out, it seems strange and yet by no means, inexplicable that sleeping 
car, freight line and equipment companies doing a business in all essential 
respects similar to that transacted by express companies, which said business 
presents exactly the same difficulties of apportionment and localization of 
property values as are presented by express companies, and in a lesser degree, 
by railroad, street, suburban and interurban railroads, telegraph, telephone, pipe 
line, gas, natura\ gas, waterworks and heating and cooling companies have been 
treated in the act of 1911 (and in the act of 1910 as well) differently from 
these companies, and like such utilities as electric light companies, messenger 
companies, signal companies, union depot companies and water transportation 
companies. In short there is at least an incongruity in legislation which re
quires the value of the property of a railroad company or an express company 
for example to be apportioned upon a certain definite basis in the light of 
certain definite information required to be furnished to the tax commission, 
but which apparently while requiring the value of sleeping car, freight line and 
equipment companies to be ascertained upon the unit basis and "apportioned" 
(see section 67, supra), does not prescribe any method of apportionment nor 
afford any information by which any equitable apportionment whatever can be 
made (unless this matter is left to the discretion of the commission); and this 
too, in spite of the fact that a perfect mode of apportionment was before the 
legislature, not only in the case of express companies, but also in the case of 
sleeping car, freight line and equipment companies themselves, in the act pro
viding for the excise tax upon such companies. The significance of this peculiar 
state of legislation will be hereafter considered. 

3. The first point above noticed, viz., the sleeping car, freight line and 
equipment companies are apparently public utilities for all purposes of the act 
of 1911, by virtue of the provisions of section 39 and 40 thereof, seems also 
to establish the conclusion that the excise tax provisions, beginning with section 
81, which provisiOns are sufficiently quoted above, apply to such companies. 
That is to say, section 81 taken in connection with section 60, and paragraphs 



AXXL.\L REPORT OF TilE .\TTORXEY GEXER.\L. 623 

14 and 15 of section 61, supra, seems to exact reports of gross receipts or gross 
earnings from all "public utilities." Sleeping car, freight line and equipment 
companies being "public utilities" for the purposes of the whole act, by virtue 
of section 39, seem to be subject to this duty. Here, however, another in
congruity asserts itself. Sections 86 to 91 inclusive of the act, which prescribe 
the duties of the tax commission in ascertaining the gross receipts and gross 
earnings of the different public utilities for excise tax purposes, enumerate the 
various utilities instead of using any general all-inclusive phrase to describe them. 
From this enumeration, sleepiilg car, freight line and equipment companies are 
omitted. 

In like manner, sections 94 to 98 inclusive, which provide the different rates 
of excise taxation to be charged against the different public utilities, enumerate 
the various utilities to which they apply, and fail to mention sleeping car, 
freight line and equipment companies. 

The provisions now under examination constitute the embodiment of the 
"Cole law" already referred to. This act in its original form, as it existed prior 
to the act of 1910, did not apply to sleeping car, freight line and equipment com
panies. I have already stated that seemingly from the language of sections 39, 
40 and 41 of the act of 1911 (the subject-matter of which is all found, with 
certain differences, in the act of 1910) the legislature intended to make sleeping 
car, freight line and equipment companies subject to the excise tax. Obviously, 
howevn·, it failerl to effectuate this intention. The act while seemingly re
quiring a report for excise tax purposes from sleeping car, freight line and 
equipment companies, does not require that such report contain a statement of 
the gross receipts or gross earnings of such company; does not authorize the 
tax commission to determine the amount of such receipts or gross earnings, 
and does not provide any rate of excise taxation against such companies. 

Therefore, it is very clear to me that sleeping car, freight line and equip
ment companies are no~ subject to the excise tax or "Cole law" provisions of the 
act of 1911. 

4. Sleeping car, freight line and equipment companies incorporated under 
the laws of Ohio for profit, are subject to the franchise tax provisions of section 
106, etc., unless they are exempted therefrom by section 129. That section, 
however, does not in terms exempt such companies. Only such companies are 
within the purview of section 129 and its exemptions as are "required by law to 
file reports with the tax commission and to pay an excise tax upon "' " * gross 
receipts or gross earnings." 

I have just pointed out my reasons for concluding that sleeping car, freight 
line and equipment companies. while required to file reports with the tax com
mission, and to pay a certain kind of an excise tax under the provisions of 
sections 73 et seq., are not required to pay an excise tax upon gross receipts 
or gross f'arnings; therefore, such domestic sleeping car, freight line and equip
ment companies are subject to the franchise or "Willis law" taxes. 

In th's particular section 129 differs from the corresponding section of the 
ad of 1910, which was section 101 thereof. The public utilities exempted by 
that section from the franchise tax were those "required by law to file annual 
reports with the commission." The additional language, already commented 
upon, was added in the act of 1910, and for the reason just suggested has af
fected a change in the meaning of the Jaw. 

But while it is true that domestic sleeping car, freight line and equipment 
companies are subject to the franchise tax, the same is not true of foreign 
corporations organized for such purposes. In a recent opinion to the commis
sion in the matter of the Detroit & Cleveland Navigation Co .. I stated my 
opinion, based upon the legislative history involved as to the meaning of the 
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phrase, "subject to compliance with all other provisions of law" as found in 
section 110 of the act of 1911, above quoted. Tracing this phrase back to its 
origin I showed that those foreign corporations, and those only are subject 
to franchise taxes in this state, which are required to comply with the pro· 
visions of both sections 179 and 183, General Code, formerly sections 148d 
and 148c, Revised Statutes, now section 183, General Code, did not apply to 
foreign corporations engaged in Ohio in interstate transportation. 

Now sleeping car and freight line companies at least and possibly equip
ment companies are engaged in this kind of business. See Pullman Co. vs. 
Kansas ex rei., 216 U. S. 56. 

Therefore, foreign sleeping car and freight line companies, and possibly foreign 
equipment companies are not subject to the franchise taxes upon foreign cor
porations, not because of the exemption of section 129 of the act of 1911, which 
does not apply to them, but because they are not "subject to compliance with 
all other provisions of law." 

An anomalous situation exists here in that domestic freight line companies 
engaged in that business are the only class of corporations which are subject 
to an excise tax and a franchise tax both under the Jaws of Ohio. I do not 
believe that any constitutional difficulty is involved upon this exact point but 
I apprehend that this fact may have some bearing upon other and more puzzling 
questions which are encountered in connection with the general topic now 
under discussion. 

5. It has been at least once demonstrated in the course of this opinion that 
sleeping car, freight line and equipment companies are not public utilities tor all 
purposes of the act of 1911. An interesting question arises now as to the 
meaning of section 101 of the act of 1911 in this connection. I have quoted the 
section in full. It contains the solemn declaration that "nothing contained in 
this act" shall exempt the enumerated public utilities, consisting of each and 
every one of the companies mentioned in section 39, including sleeping car, 
freight line and equipment companies, from the assessment and taxation of 
their property in the manner authorized by law. This section perhaps does 
not add anything to the meaning of the act of 1911. It was brought over into 
the act of 1910, from the "Cole law" and inasmuch as there is explicit pro
vision in the act of 1910, and that of 1911, for the assessment of the property of 
all public utilities for simple taxation, its inclusion here is an absurdity even 
if it be regarded as having been inserted through an abundance of caution. 
If, therefore, it be ascertained that the act of 1911 does contain a provision for 
the assessment of the property of sleeping car, freight line and equipment com
panies the importance of this section is reduced to nothing. If, however, it 
be ascertained that there is no method provided by the act of 1911 for the 
assessment of the property of sleeping car, freight line and equipment com
panies, while there is some other tax provided for by that act against companies, 
then the significance of this section must be taken into consideration. 

This subject might as wen· be dismissed, however, with the statement that 
in my opinion "this act" as used in section 101, supra, refers not to the whole 
act but only to the sections immediately preceding, and beginning with section 
81 thereof, heretofore referred to as the "Cole law" provisions thereof. I have 
already referred to the legislative history upon which this conclusion is based. 
That being the case, I am of the opinion that in spite of the fact that sleeping 
car, freight line and equipment companies are expressly mentioned in section 
101, that section does not apply to them at all, because sections 81, et seq., for 
reasons already stated, do not apply to such companies, and because, further, 
section 101 applies only to the companies to which sections 81 to 100 inclusive, 
apply. 
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The points which have just been mentioned and discussed give rise to and 
make difficult of solution the fundamental question which I have already stated. 
You have evidently apprehended the existence of this question, for in your 
letter respecting the status of the "American Tank Line" you specifically ask 
what taxes the Graselli Chemical Company is subject to on account of this 
business. You have yourselves suggested some certain alternatives, which I 
thing are apparent upon the fact of the statutes as above outlined. Funda
mentally, however, the question here presented resolves itself into a considera
tion of the applicability of the three special taxes, and the one special method 
of taxation already spoken of to freight line companies. The discussion in Which 
I have indulged has eliminated, I think the excise tax based upon the gross re
ceipts, from consideration in this connection. Sleeping car, freight line and 
equipment companies are not subject to this tax. This conclusion leaves three 
factors for further consideration, viz.: The so-called excise tax based upon the 
proportion of capital stock represented by property owned and used in Ohio. 
apportioned on the track mileage basis, the property tax upon the unit value 
basis, ascertained and apportioned by the tax commission without any definite 
or specific rules for the guidance of that body, and the franchise tax which, as 
already pointed out, applies only to domestic corporations engaged in these 
businesses. 

It will simplify the discussion here, if, for the purpose of the argument, 
further consideration of the application of the franchise tax be deferred tem
porarily. In other words, let the issues of law involved be narrowed to the one 
specific question: Are sleeping car, freight line and equipment companies 
subject both to the capital stock excise tax above described, and to property 
taxation on the unit basis under the principles of the "Nichols law" as extended 
to public utilities? 

The question here is more fundamental than one of mere legislative intent. 
Pursuasive reasons might be marshaled in support of both of an affirmative 
answer to the question just formulated, and of a negative one thereto, if the 
intention of the legislature, as deduced from the language used in the act of 
1911 and that of 1910 were the only object of inquiry. That is to say, on the 
one hand the legislature must have had some motive in classifying sleeping car, 
freight line and equipment companies as "public utilities." it being apparent 
that the general assembly did not intend by the use of its definitions, and es
pecially that in section 39 of the act of 1911, already commentlld upon, to make 
sleeping car, freight line and equipment companies subject to the excise tax 
based on gross receipts, formerly known as the "Cole law tax," and, there 
being no other portion of the entire act of 1911, than the sections which extend 
the principles of the "Nichols Jaw" to which this term could have any applica
tion, it seems reasonable to suppose that the legislature did intend that such 
rompanies should be subject to valuation of their properties in Ohio upon unit 
basis under said sections. l' am not sure t]lat this was not the legislative intent, 
yet on the face of the statutes themselves there are reasons for denying the 
existence of any such intention. These reasons have already been discussed, 
and I shall do no more than to restate them in summary form. If the legis
lature did intend, by use of the definition contained in section 39, to make 
sleeping car, freight line and equipment companies subject to taxation on their 
property in Ohio upon the unit valuation by the tax commission, it certainly 
failed to provide adequate machinery for carrying that intention into effect. 
There b~ing in the mind of the legislature an evident conviction that some 
definite basis of apportionment of the gross valuation of the properties of those 
public utilities which are most similar to sleeping car, freight line and equip
ment companies was an essential element of the scheme of valuation as to such 
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other utilities. 'I'he failure of the legislature to provide any such definite basis 
of apportionment as to sleeping car, freight line and equipment companies 
argues strongly to the conclusion that it was not intended that such companies 
should be subject to taxation by this met"hod. This argument is strengthened 
by the fact that, of all the subjects of taxation, the property of sleeping car, 
freight l:ne and equipment companies undoubtedly offers the greatest difficultY, 
especially with respect to the apportionment of ascertained values to specific 
taxing districts. The nearest approach to the property of such companies, with 
respect to this difficulty is afforded by the case of express companies and the 
rolling stock of railroad and interurban railroad companies. These subjects of 
taxation, like the property of sleeping car, freight line and equipment companies 
are in a large part continuo.usly in motion, passing not only across the boundaries 
of specific taxing districts but also beyond the boundaries of the state itself. 
Recognizing that fact and the difficulties arising therefrom, the legislature bas 
provided adequate and appropriate rules for the equitable apportionment of the 
tot::tl valuation of rolling stock of railroad and interurban railroad companies 
and property of express companies, both to the state itself and among the various 
counties and subordinate taxing districts thereof. The statements required to 
be made to the taxing commission are to furnish the information to which 
these rules are to be applied. Not sn, however, with respect to sleeping car, 
freight line ancl equipment companies if they be subject to this form of valua
tion. The statute does not require the statements to be filed with the tax com
miss:on by those companies for property valuation purposes (if any) to set 
forth any information upon the basis of which the commission may make any 
equitable apportionment whatever; and I am seriously in doubt as to whether or 
not the tax commission under the power to prescribe the form of the statement 
which it has by virtue of section 44 of the act, or under its general powers of 
investigation possessed by it under sections 14 to 24 inclusive thereof, has 
authority to compel sleeping car, freight line and equipment companies to 
furnish the kind of information which would be required by the commission in 
order that it might make the apportionment of which section 57. speaks. There 
are certain provisions, especially in section 20 of the act, which I need not 
quote, which would seem to indicate the existence of such power. My doubt 
ar'ses from the fact that paragraph 15 of section 72 of the act of 1910, which 
specifically authorizes the commission to require other facts and information 
in addition to the facts· and information therein specifically required to be given, 
was left out of section 46 of the act of 1911, which. otherwise closely corresponds 
to said section 7.2. At the same time, however, section 19 of the act of 1910, 
which corresponds roughly to section 20 of the act of 1911, was not as com
prehensive as the latter section in this particular. So that on the whole 
it seems that the commis5ion itself has power to require other facts and in
formation in the form of returns prescribed by it under the property valuation 
provisions of the law and to require the statement of facts and information not 
specifically required by the law itself. But if the law only inferentially author
izes the commission to acquire the necessary information upon which to base an 
apr:ortionment of the value of the property of a sleeping car, freight line or 
equipment company, it clearly fails to furnish any rule by which such ap
portionment shall be made. 

Section 57. of the act furnishes no such rule. To be sure it requires such an 
Qpportionment as will "fairly equalize the relative value of the property" located 
within the state or the county or the taxing district, as the case may be "to the 
whole value thereof" but it does not contain any statement of the legislative 
intention as to how this equitable apportionment shall be made, whereas sections 
53 to 56 inclusive do contain such specific requirements as to railroad companies. 
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Section 68 (not above quoted) contains such an explicit direction as to ex pres<; 
companies, which is different from those with respect to rllilroad companies, 
in that gross receipts and not mileage is the basis of apportionment, and section 
·16. paragraph 14, already commentE:d upon, by inference at least, suggests the 
rule which is to be followed in the cases of pipe line, gas, natural gas, waterworks 
and heating and cooling companies. 

Without pursuing the critical analysis of the sections involved further, I 
think it may be said that the legislature by its peculia~ and anomalous treatment 
of sleeping car, freight line and equipment companies, has at least created a 
serious doubt as to whether or not it was intended that such companies should 
be subject to valuation of their properties upon a unit basis as a going concern, 
because it has failed clearly and adequately to provide for the apportionment 
of such unit value. 

I should be inclined. I think, to resolve the doubl! which exists here in favor 
of the inclusion of sleeping car, freight line and equipment companies within 
the so-called "Nichols law" scheme, although to do so would necessitate reading 
into the law authority on the part of the tax commission to choose one of several 
possible methods of apportionment as to such companies; that is to say, a 
holding to this effect would necessitate a further holding to the effect that the 
tax commission in valuing the properties of sleeping car, freight line and equip
ment companies upon the unit basis as going concerns, is authorized to apportion 
and distribute such valuation, when ascertained, to the state, the counties and 
the taxing districts therein on the basis of track mileage, car wheelage, gross 
rece!pts, the average number of cars therein during the year of such other basis 
as might be selected in its discretion for the purpose of applying the mandate of 
section 57. This would be a rather radical interpretation to place upon the law 
in view of the nature of the property in question, but I would be inclined to 
adopt it were it not for certain other considerations to which I shaH now call 
attention. 

It is a cardinal principle of statutory construction that laws will be in
terpreted so as to conform to the constitutional limitatlons. The question of 
legislative intent being doubtful, as it is here, that construction will be put 
upon a legislative act which does not violate any such limitation. There is a 
constitutional limitation upon the exercise of the taxing power with respect to 
property, as such, viz.: article 12, section 2, which provides that: "laws shall 
be passed, taxing by uniform rule all moneys, credits, investments in stocks, 
bonds, joint stock companies and otherwise; and also all real and personal 
property at its true value in money * * *." 

The rule of uniformity thus enjoined has always been interpreted so as to 
preclude the imposition of more than one property tax upon the same property 
or subject of taxation. Telegraph Co. vs. Mayor, 23 0. S. 521; State ex rei. vs. 
Guilbert, 70 0. S. 229 and Railway vs. State 49 0. S. 189. 

In the case last cited it was held that an act requiring a railroad company 
to pay a license fee of $1.00 for each mile of track operated within the state, 
imposed a tax upon the property of such company in addition to the tax assessed 
and levied against such property under the general statutes of the state, and it 
was, therefore, unconstitutional and void. 

That is to say, the nature of the tax and the real subject thereof-i. e. 
the thing UiJOn which the burden of the tax is laid, and which contributes to 
the revenues of the taxing corporation-is not to be ascertained wholly by 
reference to the name given thereto. The operation and effect thereof will 
govern courts in the determination of such questions. 

If the tax in question be, properly and purely, an excise tax. it is, of course, 
not a tax on the property of the companies affected by it. I need not cite 
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authority upqn a proposition so elementary as that the subjects of excise taxa
Uon are privileges, franchises, businesses requiring governmental regulation and 
the like. The philosophy of such taxation was commented upon to a considerable 
extent in a recent opinion to your department in the matter of the status as 
to "-public utilities" of corporations incidentally furnishing electricity to con
sumers. 

It is also an elementary proposition that no state may lay a tax upon a 
subject of taxation not witliin its jurisdiction. In order that a privilege may 
be subject to the taxing jurisdiction of the state it must be ·one that exists by 
virtue of, or the exercise of, which, is protected by the laws of the state. In 
order that a franchise may be taxed by a state it must owe existence or recog
nition to the laws of the state. In order that a business may be taxed by a 
state it must either be carried on under privileges or franchises granted or 
protected by the state or its transaction in the state must give rise to govern
mental burdens upon the state. 'I'hese propositions are self-evident. 

There is one class of privileges, franchises and business, however that, 
whatever may be the degree of protection afforded to the exercise thereof by· 
state laws, or the weight of the burden imposed thereby upon the regulatory 
power of the state, is not subject to state taxation. I refer to such privileges, 
franchises (other_ than those of the state's own creation) and businesses which 
are themselves the instrumentalities, of carrying on commerce among the several 
states. The constitution of the United States vests in congress the power to 
regulate such commerce. It having been declared by the supreme court of the 
United States in the early case of McColloch vs. Maryland, 4 Wheat. 416, that 
"the power to tax is the. power to destroy," it has followed logicaily that a state 
may not by taxation impose burdens upon commerce among the several states. 
I need not cite or quote from any of the multitude of authorities which establish 
this fundamental principle. • 

Equally well settled, on the other hand, is the principle that the physical 
instrumentalities of interstate commerce when within the taxing jurisdiction 
of the state or when enjoying the protection of its laws may be compelled to con
tribute to its revenues without violating the rule just defined. Putting it in 
another way, a state may tax the locomotive, cars and other equipment of a 
railroad doing an interstate business exclusively or, in part, as property; but 
the state may not by excise laws or otherwise tax the privilege of operating such 
a railroad in interstate commerce. Postal Telegraph Cable Co. vs. Adams, 155 
U. S. 688; LeLoup vs. Mobile, 127 U. S. 640; Phil. & S. S. Co. vs. Pa., 122 U. S. 
326; Gloucester Ferry Co. vs. Pa., 114 U. S., 196; Galveston H. & S. A. R. R. Co. 
vs. Texas, supra; Western Union Telegraph Co. vs. Kansas ex rei., supra, and 
numerous other authorities to the same effect. 

Again, it is equally well settled that a state may impose an excise tax 
upon the business conducted by an individual, firm or corporation engaged in 
carrying on interstate commerce, to the extent that such business is confined 
within the territorial limits of the state or is "intrastate." That is to say, the 
mere fact that a company may be engaged in interstate commerce does not 
prohibit a state from taxing it upon the excise basis as to any business which 
it may carry or which is wholly intrastate. The application of the discussion 
here involved is perhaps very difficult in specific cases. The problem is as 
follows: 

It being granted that a state may not by excise taxation lay a burden upon 
interstate commerce, and it being granted also that a state may by excise laws. 
tax intrastate business carried on by those who are also, and by the use of the 
same equipment, carrying on interstate commerce, what measure of.the value 



AXNC.A.L REPORT OF THE ATTORXEY GENER.iL. 629 

of the privilege of carrying on intrastate business may be employed by the state 
without amounting to a regulation of interstate commerce. 

The subjects of excise taxation are, of course, not susceptible to any accurate 
valuation. It is impossible, I think, for any court or taxing body to appraise 
the value of the franchise to be a corporation or of the privilege to carry on an 
intrastate railroad business or the like. Legislatures have, therefore, resorted 
to various devices in an endeavor to secure equitable results. Sometimes, the 
subject of the excise tax being considered of uniform value, regardless of the 
value of the property employed or its productivity, the tax has been assessed 
in bulk, as in the case of our own tax on the business of trafficking in intoxicat
ing liquors; again, gross receipts or gross earnings of a business are used for 
the purpose of approximating the value of the privilege, as in the case of the 
so-called "Cole law" provisions of the act now under consideration; again, net 
income has been employed for the same purpose, as in the case of the federal 
corporation excise tax; and again the amount of capital stock employed bas been 
used for this purpose, especially when the subject of taxation is the franchise 
to be a corporation, as in the case of our own "Willis law" so-called. The specific 
question which I have in mind here, then, is as to what receipts, earnings, in
come or property may be used by a state as an index of the value of the privilege 
enjoyed by the taxpayer when the latter is reaping receipts, earnings and income 
from, and using property in, the carrying on in a more or less indiscriminate 
manner, of both intrastate and interstate co=erce. 

I do not thing it is worth while to discuss this question further in this 
connection for the reason that before it may even be questioned whether or 
not a state may constitutionally employ the property of an interstate commerce 
carrier, located within the state, for the purpose of measuring a privilege, tax
able by it, it must be ascertained that it is not the state's intention to assess 
a tax upon a privilege which is clearly not taxable by it. 

If the tax be exacted from the taxpaYer for the doing of a thing which 
amounts to interstate commerce purely, or, conversely, if the liability for the 
tax does not cease upon the discontinuance of the business of carrying on intra
state commerce without· a corresponding withdrawal from the business of 
carrying on interstate commerce, then the tax must be adjudged to be uncon
stitutional as an attempt to tax the carrying on of commerce among the states. 

How is it then with respect to the tax now under consideration? The 
privilege which is intended to be reached, if this be a privilege tax, is not 
defined; but the acts which give rise to liability for the tax are clearly defined 
in section 40 above quoted. I need not repeat the definitions of that section. 
Suffice it to say, that it is clear therefrom that the business which constitutes an 
individual, firm or cor.poration a "sleeping car, freight line or equipment com
pany" within the meaning of that section, is not such business as is limited to 
intrastate commerce exclusively. Turning then, to sections 73 et seq., and 
especially to sections 76 and 79 already quoted, it is found that apparently the 
taxes therein provided for are due, as explicitly provided for in such sections 
from "each sleeping car, freight line and equipment company doing business 
or owning cars which are operated in this state." 

If, therefore, a foreign corporation be engaged in the business of operating 
cars in Ohio, although wholly in interstate commerce, and not to any extent 
whatever in intrastate commerce, it would be liable for the tax unless a violently 
artificial construction be given to the statute. 

If, then, sections 73 to 79 inclusive of the act are intended to impose a 
privilege tax they violate the constitution of the United States because no dis
crimination is made between companies engaged in interstate and intrastate 
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business respectively, and because, therefore, these sections attempt, if regarded 
as imposing such tax, to lay a direct burden upon interstate commerce. 

Looking at the question as to the nature of this tax from a positive rather 
than a negative standpoint there is ample authority for characterizing it as a 
property tax, or at least as a tax in commutation of all property taxes. 

Sections 73 et seq., are almost identical in purport with an act of the state 
of Pennsylvania, passed upon by the supreme court of the United States in Pull
man Palace Car Co. vs. Pa. 141 U. S. 613. I quote from the official report of the 
case to show that this is so: 

"This was an action brought by the state of Pennsylvania against 
the Pullman Palace Car Company, a corporation of Illinois * " * to 
recover the amount of a tax settled by the auditor general * * "' on the 
defendant's capital stock, taking as the basis of assessment such pro
portion of its capital stock as the number of miles of railroad over 
which cars were run by the defendant in Pennsylvania bore to the 
whole number of miles in this and other states over which its cars 
were run." 

This language compared with that of section 76 supra, not only establishes 
the essential similarity of the two laws but shows, if anything, that the Ohio 
law, which gives to the tax commission the right to reply upon such other 
"rules and evidence as will enable the commission to determine * * * the 
amount and value of the capital stock of such company representing capital 
and property owned and used in the state of Ohio" is a more palpable attempt 
to reach the property of the subject of taxation than was the Pennsylvania 
law itself. 

Speaking of the act of Pennsylvania, Mr. Justice Gray, delivering the opinion 
of the court used the following language (page 617): 

"The tax now in question is not a license tax or a privilege tax; 
it is not a tax on business or occupation; it is not a tax on, or because 
of, the transportation, or the right of transit, of persons or property 
through the state or other states or countries. T'he tax is imposed 
equally on corporations doing business w"ithin the state, whether domes
tic or foreign, and whether engaged in interstate commerce or not. 
The tax on the capital of the corporation, on account of its property 
within the state, is, in substance and effect, a tax on that property. 
Gloucester Ferry Co. vs. Pennsylvania, 144 U. S. 196, 209 (29: 158, 164); 
Western U. 'feleg. Co. vs. Massachusetts, 125 U. S. 530, 552 (31: 790, 
794). This is not only admitted, but insisted on, by the plaintiff in 
error. 

"The cars of this company within the state of Pennsylvania are em
ployed in interstate commerce; but their being so employed does not 
exempt them from taxation by the state; and the state has not taxed 
them because of their being so employed, but because of their being 
within its territory and jurisdiction. The cars were continuously and 
permanently employed in going to and fro upon certain routes of travel. 
If they had never passed beyond the limits of Pennsylvania, it could 
not be doubted that the state could tax them, like other property with
in its borders, notwithstanding they were employed in interstate com
merce. The fact that, instead of stopping at the state boundary, they 
cross that boundary in going out and coming back, cannot effect the 
power of the state to levy a tax upon them. The state, having the right 
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for the purposes of taxation, to tax any personal property found within 
its jurisdiction, without regard to the place of the owner's domicile, 
could tax the specific cars which at a given moment were within its 
borders. The route over which the cars travel extending beyond the 
limits of the state, particular cars may not remain within the state; 
but the company has at all times substantially the same number of cars 
within the state, and continuously and constantly uses there a portion 
of its property; and it is distinctly found, as a matter of fact, that the 
company continuously, throughout the periods for which these taxes 
were lf'Yied, carried on business in Pennsylvania and had about one 
hundred cars within the state. 

"The mode which the state of Pennsylvania adopted, to ascertain the 
proportion of the company's property upon which it should be taxed 
in that state, was by taking as a basis of assessment such proportion of 
the capital stock of the company as the number of miles over which it 
ran cars within the state bore to the whole number of miles, in that 
and other states, over which its cars were run. This was a just and 
equitable method of assessment; and, if it were adopted by all the states 
through which these cars ran, the company would be assessed upon the 
whole value of its capital stock, and no more." 

631 

In addition to the authority of this decision section 79 of the act contains 
certain language which while not inconsistent with other portions of the act 
shows rather clearly what was in the legislative mind at the time of its enact
ment. That section provides that there shall be collected "from each sleeping 
car, freight line and equipment company doing business or owning cars which 
arc operated in this state" a certain tax 

Now manifestly the tax cannot be collected from those which merely own 
cars which are operated in this state because such a company would not be a 
"sleeping car, freight line or equipment company" as defined in section 40. 
Nevertheless the seemingly inadvertent use of this phrase (which may possibly 
be explained by the history of the legislation) does show that the legh;lature 
had in mind that the tax for which it was providing, here embraced the property 
tax. In Flint vs. Stone, Tracey Co. 220 U. S. 126 will be found a very lucid 
explanation of the test by which a property tax may be distinguished from a 
privilege tax. In discussing the earlier case of Pollock vs. Farmers Loan & 
Trust Co., 157 U. S. 42, l\ir. Justice Day pointed out that the principle therein 
.decided was that, 

"A tax which was in itself direct because irnposeil upon property 
wholly by reason of its ownership could not be changed by affixing to it 
the qualification of excise or duty." 

E;uch a principle, however, was held not applicable to the federal corpora
tion income tax because that was "not payable unless there be a carrying on or 
doing of busine~s in a designated capacity " " ''. The requirement to pay such 
tax involves the exercise of privileges, and the element of absolute and unavoid
able demand is lacking. If business is not done in the manner prescribed in 
the statute no tax is payable." 

Of course this distinction is not applicable to the whole tax under con
sideration, but it would be perfectly applicable if it were possible to reconcile 
the language just quoted from section 79 with the rest of the related provisions. 
So that the signifirance of this portion of section 79 at once becomes apparent. 

Now it is possible to characterize the tax in question, as the general as-



632 TAX CmDHSSION OF OHIO 

sembly has characterized it. as an "excise tax" without depriving it of its 
characteristics a property tax. Courts have recognized that a state may properly 
impose what are sometimes called "commutation taxes" upon subjects of taxa
tion most difficult of equitable assessment and valuation in a fair effort to 
reach all the value that inheres both in the property and in the business of the 
subject of taxation, which may be subject to the taxing power of the state. For 
example this principle was recognized in Maine vs. Grand 'I'runk R. R. Co., 
142 U. S. 217 and Galveston, etc., R. R. Co. vs. Texas, supra. The practice of 
many states other than Ohio sustains this view. It is customary in many states 
to exact from railroads and other public utilities a stated proportion of gross 
receipts and gross earnings in lieu of all other taxes. Such a tax is in reality 
a hybrid; but it is clear that it includes the property tax and that its exaction 
precludes the imposition of any other property tax, upon the same property. 

The only' difficulty which I have apprehended in reaching the conclusion 
that the tax in question is inclusive of the property tax is one which might 
arise under the constitution of Ohio, article 12, section 2 already quoted whether 
or not any special difficulties of local taxation would justify the legislature in 
the face of the rule of uniformity therein prescribed, in commuting all local 
taxes by the assessment of a single tax for state revenue, by a single rate, 
ignoring the rates of taxation imposed upon other property in the various taxing 
districts of the state, is a doubtful question, and one which has never been 
passed upon in this state. However, if sections 73 to 79 inclusive of the act 
of 1910, construed as I have felt obliged to construe them in the light of the 
federal authorities cited and commented upon, and regarded as imposing a 
tax that it is part a property tax, are unconstitutional because of the implied 
limitations of section 2 of article 12 of the constitution of 1851, they are no 
more unconstitutional than the original acts applicable to sleeping car, freight 
line and equipment companies were and always have been. These acts may be 
found in 91 0. L. 408 (sleeping car companies) and 92 0. L. 89 (freight line and 
equipment companies). I shall not burden this opinion with extensive quota
tion from these acts. Sections 73 to 79 follow the language of the original laws 
so closely as to make this unnecessary. There is one fundamental difference 
however, between the old law and the new. The original definition of sleeping 
car, freight line and equipment companies containing the following clause, 
qualifying cars or equipment operated or furnished by the company, to wit, 
"not otherwise listed for taxation in Ohio." 

Following the history of this legislation it appears that this qualifying clause 
was merged into the Langdon act of 1910, and was dropped when the act of 
1911 was passed. The change in the meaning of the law which resulted from 
this verbal change is obvious. Nevertheless, this language clearly shows what 
the nature of the original tax on sleeping car, freight line and equipment com
panies was. It is a fact of common knowledge that the only sleeping car com
panies that now do business in Ohio or ever did business in Ohio were foreign 
corporations; and that these corporations never listed any of their property 
for taxation in Ohio, because it had no definite legal situs here. Therefore, as 
to such companies the designation of them as "engaged in the business of 
operating cars not otherwise listed for taxation in Ohio, was merely descriptive. 
So also with freight line companies. If I am correctly informed, it is not until 
very recently that any freight line companies domiciled in Ohio have been dis
covered by the taxing officers, and it is not to be doubted that the legislator'S 
who passed the original law never thought of domestic companies at all. The 
original laws, then, were clearly passed to response to_ a feeling that valuable 
property subject to the taxing power of the state was escaping contribution to 
its revenues. 
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If, therefore, the question as to whether or not sections 73 to 79 of the act 
of 1911 impose a property tax is doubtful, it is, on the other hand, quite clear 
that the original tax on sleeping car, freight line and equipment companies was 
intended to be a property tax. That being the case light is shed upon the in
terpretation of the present law; that being the case too, it may be said that if 
the present law is unconstitutional because of the uniformity of rule applicable 
to the imposition of property taxes, the old law, which has been in force for 
many years, was equally unconstitutional. Acquiescence in the law by all 
concerned for so long a time would seem to me to foreclose further considera
tion of the constitutional question last suggested. 

For all the foregoing reasons then I am of the opinion that the capital stock 
excise tax, so-called, imposed by sections 73 to 79 inclusive of the act of 1911 
includes within its purview the assessment of all of the property, interests 
and privileges of sleeping car, freight line and equipment companies subject to 
taxation in Ohio with the possible single exception of the franchise to be a cor·· 
poration in the case of domestic corporations. 

I am further of the opinion, therefore, that this tax must be regarded as a 
"commutation tax," and that accordingly such companies are not subject to have 
their physical and specific property assessed by the tax commission under the 
provisions of sections 44 to 59 inclusive of the act. 

This conclusion makes unnecessary consideration of many of the question8 
which you have submitted. Coming now to these specific questions I beg to 
state that in my opinion the Emery Candle Company, whether or not it is a 
"public utility" for any purpose within the meaning of the provisions of the 
act of May 31, 1911, is not, as such, required to report to the commission all its 
property, real and personal, to be assessed by the commission, nor to pay an· 
excise tax upon its entire gross receipts from all intrastate commerce. 

Answering your second question, I am of the opinion that the Emery Candle 
Company should report and pay fees as a domestic corporation for profit. I 
am somewhat in doubt upon this point, but in the absence of authority to the 
contrary I am of the opinion that the state may lawfully exact a franchise tax 
from one of its own corporations, although foreign corporations engaged in 
similar business are not subject to such taxes in this state. I am further of 
the opinion that because of the peculiar manner in which sleeping car, freight 
line and equipment companies are taxed there is no discrimination as to them 
in withholding from them the benefit of the exemption in section 121 of the act. 

Answering the first question in your letter of September lOth respecting thP. 
Graselli Chemical Company and its "American Tank Line" I beg to advise that 
in my opinion the Graselli Chemical Company is a freight line company. 

On this point an able brief is submitted by :\iessrs. Squire, Sanders and 
Dempsey which I have already mentioned. I have read this brief with con
siderable interest but it fails to convince me upon the point on which it is 
submitted because it does not explain away the phrase "whether such freight 
is owned by such company or any other person or company," as expressly in
cluded in the definition found in section 40. In other words, the statute itself 
destroys the force of the argument that one engaged in the business of operating 
cars for the transportation of his own freight cannot be considered a freight 
line company. Therefore, I am o{ the opinion that the fact that the freight 
line activities of a company or partnership may be limited to the transporta
tion of freight belonging to the company or partnership is immaterial as d('
termining whether or not the company or partnership is a "freight line company" 
and a "public utility" within the meaning of the law. 

Upon the other point involved, viz.: 
As to whether a corporation or individual which is only incidentally en-
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gaged in a freight line business in connection with some other and paramount 
activity, is within the scope of the definitions of section 40 of the act, and sub
ject to the provisions thereof, I beg to state that my conclusion and reasoning 
on this point may be found in a somewhat lengthy opinion heretofore transmitted 
to the .commission in the matter of certain corporations incidentally furnishing 
electric current to consumers. My conclusion was, as will be observed upon con
sulting that opinion, that the fact that one of the businesses defined .in section 
40 of the act may be carried on by a corporation in a subordinate or incidental 
way, the principal activity of the corporation being something other than the 
"public utility" business, is immaterial, and that a corporation so engaged in 
such business is a public utility within the meaning of the act. 

Indeed, this conclusion is even clearer with respect to freight line com
panies than it is with respect to some of the other companies defined in the 
same section. It is perfectly obvious, I think, that if a corporation be engaged 
in the business of operating cars for the transportation owned by itself, the 
transportation must be, in the very nature of things, subordinate or incidental 
to the other business of the company. 

Answering your second question submitted in this letter in accordance with 
what has already been said I am of the opinion that the tax commission is with
out power to assess all of the property of the Graselli Chemical Company as such 
or to accept from this company an excise tax upon its entire receipts from all 
business. 

The third question asked in connection with the Graselli Chemical Company 
requires further examination and analysis of section 76 of the act. In order to 
facilitate such examination I again quote that section in this connection: 

"On the first Monday in JulY, the commission shall ascertain and 
determine the amount and value of the proportion of the capital stock 
of sleeping car, freight line and equipment companies, representing 
capital and property of such companies owned and used in this state, 
and in so determining shall be guided in each case by the proportion of 
the capital stock of the company representing rolling stock, which the 
miles of railroad over which such company runs cars, or its cars are 
run in this state, bear to the entire number of miles in this state and 
elsewhere over which such company runs cars, or its cars are run, and 
such other rules and evidence as will enable the commission to determine, 
fairly and equitably, the amount and value of the capital stock of such 
company representing capital and property owned and used in this 
state." 

The question is at once presented as to whether or not, having ascertained 
the proportion of the capital stock of the company representing the rolling 
stock, the tax commission is to apportion this part of the property between Ohio 
and the rest of the world on the route mileage basis, and then to proceed to 
determine the value of the remaining property of the company in Ohio, and to 
assess the excise tax upon the basis of the amount of the capital stock represented 
by rolling stock assigned to Ohio and fixed property located in Ohio together; 
or on the other hand to content itself with the ascertainment of the capital 
stock represented by the rolling stock alone, leaving the fixed property to be 
assessed under the general laws. 

This section suggests consideration of another section which has so far 
not been mentioned, viz., section 5419, General Code, section 43 of the act of 
1911. That section provides in effect that the property owned or operated by 
a public utility "required to make return to the commission of its property to be 
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assessed for taxation by the commission" shall be deemed to include all property 
used in connection with or as incidental to the operation of the public utility, 
or in case of incorporated companies all the property of whatever kind whether 
used in connection with the public utility or not. · 

It might be urged that this section makes clear the purpose of the legis
lature in defining freight line companies to be "public utilities;" so that al
though not public utilities, for excise tax purposes or for general property tax 
purposes, such companies must be regarded as public utilities within the in· 
tendment of the section which requires that all of the property be reported to 
the tax commission. The conclusion of such an argument would be that the 
thing to be ascertained by the tax commission under section 76 is all the property 
of the company located in Ohio and used in connection with the freight line 
business, and in the case of a corporation, all of its property whether so used or 
not. Upon carefully considering this hypothesis I have rejected it. The phrase 
which I have quoted from section 43 "required to make return to the commis
sion of its property to be assessed for taxation by the commission" qualifies the 
entire section and discloses very clearly that it was not intended to refer to 
statements filed by sleeping car, freight line and equipment companies under 
sections 73 et seq., of the act of 1911. 'I'hat is to say, it only relates to property 
which is to be assessed for general taxation by the commission and the state
ments thereof to be filed with the commission. 

I have reached the conclusion, after careful consideration that, having regard 
to the history of the special excise tax on sleeping car, freight line and equip
ment companies, and its evident phylosophical nature, the thing which the tax 
commission must determine under section 76 is solely the capital stock, repre-sent
ing rolling stock, and the proportion thereof assessable by the excise method 
under the rule of apportionment adopted by the section. I do not base this 
conclusion solely upon the language of section 76, which I acknowledge is open 
to somewhat different construction. I take into consideration the language of 
paragraph 8 of section 74. which prescribes one of the items of the statement 
which shall be furnished by this class of companies to the tax commission in 
order to enable the commission to determine the basis for the assessment of 
the excise tax. The paragraph is as follows: 

"A detailed statement of the real estate owned by the company in 
this state, where situated, and the value thereof as assessed for taxa
tion.'" 

Evidently, then, the legislature contemplated that the real estate of the 
company (and no distinction is made as between such real estate used in daily 
operations, and that not so used) was to be taxed locally. Therefore, it does 
not seem that it could have been the intention of the legislature that all of 
the property of a freight line company, or even all of the property of such com
panies used in Ohio in the operations thereof, should constitute the basis for 
the assessment of the capital stock excise taxes. 

In other words, I think it is the intention and meaning of the capital stock 
excise tax provisions of the act of January 1, 1911, relating to sleeping car, 
freight line and equipment companies, that the tax shall be laid upon and 
measured by the cn.pital stock of such companies representing the rolling stock, 
which is a species of property having no permanent abiding place, and which in 
the customary use thereof is moved across state boundaries and by the laws of 
other states is suhject to a ldnd of taxation therein. I do not believe that the 
reasons of these provisions extends further than this, and I believe further that 
the maxim which is to the effect that "the reason of the law is its life, "applies 
with peculiar force to the interpretation of these provisions. 
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I am aware that the conclusion at which I have arrived does not eliminate 
all inconsistencies. Thus it does not give any force whatever to the definition 
of sleeping ·car, freight line and equipment companies as "public utilities." As 
to this I can only say that whatever may have been the intention of the general 
assembly in changing the !orm of the statute from that in which it was enacted 
in the Langdon law of 1910 to that which it is found in the act of 1911, that 
purpose must avail because the legislature did not make any other changes than 
the two already pointed out, which for reasons already discussed are not suf
ficient to change the substance of the law except to the extent of subjecting Ohio 
sleeping car, freight line and equipment companies to the capital stock excise 
tax. 

Another inconsistency which cannot be reconciled with the conclusion which 
I have reached is that section 76 viewed in one light seems to indicate that the 
"proportion of the capital stock of the company representing rolling stock" is 
not the ultimate thing to be ascertained, but is something which in connection 
with "other rules and evidence" is to be taken into consideration by' the com
mission in determining "the amount and value of the capital stock * * * 
representing capital and property owned and used in this state." As to this it 
may be said that the language of the section is, in this respect, no different 
from what it always has been; yet it has never been the intention to withdraw 
from the general property tax, for example, the real estate of a sleeping car, 
freight line or equipment company located in Ohio, whether used in operations or 
not, item 8 of the statement being precisely the same under former laws as ln 
present section 74. And if it never was the intention to withdraw real estate 
from general property taxation, then it cannot be said to have been the intention 
to incorporate the value of the real estate in the total value of property repre
senting capital in Ohio because to do so would, for reasons already discussed be 
unconstitutional. Therefore, although there is an inconsistency here as between 
the conclusion I have reached and a possible interpretation of section 76, I 
believe that my conclusion is at least the safer one from the standpoint of the 
constitutionality of the tax. 

I am, therefore, of the opinion that the phrase, "the amount and value ·)f 
the capital stock of such company representing capital and property owned and 
used in this state" means the amount and value of the capital stock representing 
rolling stock property owned and used in this state under the rules provided for 
in the section. 

Applying this conclusion to the question asked respecting the Graselli Chem
ical . Company it follows that this corporation is required to pay excise taxes 
upon the proportion of its capital stock represented by rolling stock only; and 
that this company is also, if a domestic corporation, liable for franchise taxes as 
a domestic corporation for profit. If the corporation is a foreign one, however, 
and is engaged as it presumably is in transporting interstate commerce, it is not 
liable for franchise taxes as a foreign corporation for profit. My reasons for 
making this distinction between domestic and foreign corporations have already 
been stated. 

Answering the fourth question submitted in your letter regarding the 
Graselli Chemical Company, I beg to state that in my opinion this company is 
liable for no specially assessed property tax whatever in the pure sense, either 
upon the value of its property used in the freight line business or upon its other 
property located in Ohio. 

Coming now to the question submitted on September lOth with respect to the 
Emery Candle Co., I beg to state that in my opinion the moneys and credits of 
that company are not subject to assessment by the tax commission at all. 

It is a logical corollary to what I have already stated as my opinion, that tt.e 
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capital and property representing things other than rolling stocli of a sleepin~ 
car, freight line or equipment company are subject to local taxation. It is on:y 
the rolling stock which is withdrawn from that species of taxation by necessary 
inference. 

I am, therefore, of the opinion that the Procter and Gamble Transportation 
Company should report to the auditor of Hamilton county as an incorporate1l 
company all of its property excepting rolling stock. The fact that the entire b11~i. 
ness of this company is the freight line business does not affect the question a'l 
to it because as I have already pointed out there is no distinction in the entire 
act insofar as it relates to sleeping car, freight line and equipment companies 
between properties used in operation or in connection with the freight line busi· 
ness and property not so used. The line of demarcation seems to be drawn where 
I have already drawn it, that is between the rolling stock and other property. 

It follows from what I have said that the commission should not assess the 
value of any cars owned by the Procter and Gamble Transportation Co., as such 
for certification to the auditor of Hamilton county, but should ascertain as to 
that company the total value of all the cars owned by the company wherever 
located or used and apportion such total value as between Ohio and the rest of 
the world on the basis of the route mileage regardless of the place in which such 
cars are customarily kept or to which they ordinarily return when not in us<?. 
Upon the result thus ascertained the capital stock excise tax is to be collecterl 
but no property taxes are to be levied. Therefore, the county auditor of Hamil
ton county should be instructed not to assess or attempt to assess any rolling 
stock of the Procter and Gamble Transportation Company although there may 
be cars belonging to that company which are kept in Hamilton county and which 
never move outside of its limits. 

With respect to the case of Isaac Winkler & Bro., the only difficulty here is 
the fact that this concern being unincorporated has no "capital stock" in the 
technical sense in which the phrase is used in reference to a corporation. How
ever, the substantial purpose of section 76 may be achieved by ascertaining the 
whole vaiue of all the cars belonging to the partnership and apportioning the 
amount thus ascertained in the manner already described. 

I beg· leave to point out in closing that the capital stock of a corporation 
which is to be taken as the basis of the valuation required by section 7G is not 
the authorized capital stock, as in the case of foreign corporations, or the actual 
property of the corporation as such, but is the actual aggregate value of the 
shares of capital stock of the company. 

Yours very truly, 
TuwTHY S. HOGAX, 

Attorney General. 
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32(i 

CORPORATION ORGANIZED IN OHIO ::\I.UST RETURN PERSONAL PROP
ERTY AT PLACE WHERE PLACE OF BUSINESS STATED IN ARTI
CLES OF I.:'\C0t{P0RATION IS SITUATED-\V,HEN ITS ACTUAL PLACE 
OF BUSINESS lS LOCATED IN THE COUNTY OTHERWISE WHEN 
ACTUAL PLACE OF BUSINESS IS OUTSIDE OF COUNTY WHERE 
PROPERTY IS LISTED. 

Under the rule applicable to persons described by section 5371, General 
Cod'3, a curporation whose place of business is stated in its articles of incorpora
tion to be at Mentor, Ohio, but whose actual place of business is in Cleveland, 
must return its personal property at the place where such property is located 
{or the reason that the owner resides outside of the county where the property 
is listecl. 

Moneys on deposit in banks of the City of Clevelancl, and creclits, however. 
have no sittts of their own and so the law presumes their situs to be that of 
the domicile of the owner. Such moneys ancl credits must be given a sit1ts and 
be subjectecl to taxation by listing in Mentor, Ohio. 

CoLcmws. Onw. May 26, 1913. 

'l'he Tax Commission of Ohio, 

GF.XTLEMEX:-I acknowledge receipt of your favor of May 13th, requesting 
my opinion upon the following questions: 

"A corporation organized under the laws of the State of Ohio, 
<. ngaged in the business of operating a line of freight boats upon the 
Great Lal,es, designates in its charter that its principal office is located 
in Mentor School District, Lake County, Ohio, that being the home port 
of its boats. Such company has a business office in the city of Cleve
land, from which its principal business is conducted. Under the deci
sion of the Supreme Court, in the case of Pelton vs. Transportation 
Co., 37 Ohio State, the boats of such a company are taxable at the home 
port, or, in this instance, in Mentor School District. 

"Are the moneys of such a company on d~posit in banks in the 
city of Cleveland taxable in the city of Cleveland or in Mentor School 
District, Lake County? 

"Are the credits of such a company taxable in the city of Cleve
land or in Mentor School District, Lake County?" 

The general statut~ of this state fixing the situs of property for taxation is 
section 5371, General Code, which is in part as follows: 

''Merchants' and manufacturers' stock, and personal property upon 
farms shall be listed in the township, city or village in which it is 
situated. All other personal property, moneys, credits and investments, ex
cept as otherwise specially provided, shall be listed in the township, city, or 
village in 'which the person to be charged wHh taxes thereon r. sides 
at the time of the listipg thereof, i( such person resides within the 
county where thz property is listed, and if not, then in the township, 
city or village where the property is when listed." 

This very ancient statute is abiguous on its face, but prolific as it bas 
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been of difficulti~s it has never been amended. That it applies to and deter
mines the situs of the property of corporations, as well as individuals, has 
become well established; and indeed it seems to follow, without specifl.l diffi
culty, from the provisions of section 5405, r. qui ring corporations to make re
turn of their property "to the several auditors of the respective counties where 
such property is situate, together with a statement of the amount thereof which 
is situated in each township, village, city or taxing district therein," thus leav
ing it to the other section just cited to fix the situs of each kind Of' class of prop
erty owned by tha corporation. 

You refer to the case of Pelton vs. Transportation Co., 37 0. S. 450, as 
bearing upon the question. As you state, this case holds that where the princi
pal office of a corporation, fixed by its articles of incorporation, is in one town
ship of a county, and its actual busin ss office is in another township of the 
same county, a boat owned by the company should be listed for taxation in the 
township in which the place fixed in the articles of inrorporatwn as the prin
cipal place of business is located. The decision is by Judge Mcilvaine, and is very 
clear-ly reasoned throughout. It establishes in the first instance the proposition that 
the "residence" of a corporation for the purposes of section 5371 must be conclusive
ly presumed to be the place fixed in its articles of incorporation. It is then held 
that, under the facts in that case, the boat, being personal property, other than 
merchants' or manufacturers' stock or p~ rsonal property on a farm, and being 
situated in the county in which the person-i.e. the corporation-required to 
list it for taxation "resided," it should be listed in thJ township where the 
"principal place of business" "·as located. 

After reaching this conclusion Judge Mcilvaine, in the opinion, makes use of 
the following language; which, I suspect, has given you the difficulty which you 
have encountered respecting this question: 

"In thus deciding this case, we have been guided solely by the 
statute, without calling to aid the familhr doctrine of the common law, 
that the situs of personal property follows the domicile of the owner; 
for we admit, that if the owner had not resided in Cuyahoga county, 
the result would have been different. And on the other hand, if the 
situs of the property had been in another county, subject to be listed 
and taxed under the statute, the residence of the owner in Cuyahoga 
county would not have given the latter county any right whatever to 
tax it. The residence of the owner in a particular taxing district fixes 
the place where his personal property is subject to taxation only in 
case the property is required to be listed in the same county; in which 
case. if the property be other than merchants' or manufacturers' stock, 
articles enumerated in said 7th section, or personal property on farms 
or on real property not in towns, it must be taxed in the distric-t of the 
owner's residence, otherwise, it must be taxed where it is situated." 

As I interpret this language, it means that if the law, i.e. either a statute 
or some settled principle of common law, assigns a particular situs for taxation 
purposes to a given kind or class of personal property, that situs is to be given to the 
propnty, other than merchants' or manufacturers' stocl;: or personal prop. rty 
on farms, if such situs is located outside of the county wherein the owner 
resides. I do not interpret the paragraph as indicating that if the law assigns 
conclusively, to be a c: rtain kind or class of property, as a situs for t::o.xation, 
the domicile of the owner thereof, such property ran be for any purpose under 
this section regarded as being in any county other than the county of sueh 
domicile. 
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It is true that the ambiguous provisions of section 5371 must be given 
some effect. The legislative choice of terms used therein makes it clear that 
whatever the seemingly vague legislative idea was, it contemplated the pos
sibility of some kind of personal property other than merchants' and manu
factur. rs' stock, and that on farms, being in a county other than that of the 
residence' or domicile of its owner for purposes of taxatioq. Thus, the statute 
itself must be regarded as an effort to fix a statutory situs for some kinds of 
personal property; for it was the maxim of the common law that all kinds of 
personal prop, rty, whether tangible or intangible property-i.e. all movable 
things the subject of ownership-took, in the absence of a statute, the taxable 
situs of the owner's domicile. If, then, section 5371 did not mean in some way 
to disturb that common law rule, its provisions would be absolut. ly me::tning
Jess and absurd, for personal property could not, in contemplation of the com
mon law "be" in a county other than that in which the owner thereof is domi
ciled. 

I think perhaps some light is shed upon the meaning of this seemingly 
obscure provision by consideration of section 5328, which in a sense controls 
the inLrpretation of all of the sections relating to the assessment of taxes, 
inasmuch as it is the introductory provision of the entire title. 'I'hat section 
provides: 

"All real or personal property in this state * ·• * and all 
moneys, credits, investments in bonds, stocks, or otherwise, of persons 
residing in this state, shall be subject to taxation, except only such 
property as may be expressly exempted therefrom. Such property, 
moneys, credits, and investments shall be entered on the list of taxable 
property as prescribed in this title." 

I need not quote the definition sections of the General Code, nor refer to 
the constitution itself to demonstrate that the term "personal propery," as used 
in this section, does not comprise moneys, credits, in"·stments in bonds, stocl\s 
or otherwise," which, in the mind of the legislature, constituted separate 
classes of property. Certain intangible things are within the definition of the 
term "personal property," as fixed by section 5325 which I do not quote. In 
the main, however, the term refers to tangible things having a physical existence. 
''l\Ioneys" and "credits," on the other hand, are intangible things not having 
physical existence, (except, of course, as to actual cash, which constituL s a 
very ;:mall portion of the "moneys" which are returned for taxation). 

Xow, it is clear that under section 5328, which as I have said must be 
a]Jlllierl in the construction of all the oth<:r provisions in the taxation code, all 
"IJC rsonal property" in the state, whether belonging to residents at this state or 
not. is to be taxed; while the "moneys" and "credits" of persons residing in 
this state, and tho&e only, are to be taxed in this state. 

Under this section, then, it is possible for "personal property" to be taxed 
when the owner does not even reside in the state. It is not so possible as to 
"money" and "credits." Some residents in this state on the part of the owner, 
or 0:1 the part of an agent or trustee with power of control, is necessary in 
order to give the state under its own statutes jurisdiction to assess taxes upo_ 
"moneys" and "credits;" but the stat3 asserts its jurisdiction to tax the tan
gible effects, which it may find within its borders, whether owned by residents 
of this state or not. 

There is therefore a fundamental difference in the theory of taxation as 
applied to tangible property and intangible interests, which is established by 
the statutes of this state themselvEs. This serves to throw light upon the 
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meaning of section 5371. It is clear that by reason of the statute just dis
cussed it is possible for "personal property"-i. e., tangible property-to be 
located in a county and taxable there, although the owner thereof may not 
be a resident of the state at all. The statute was evidently designed to pro
vide for this contingency. 

Now, it is possible for the legislature of the state to cn.ate what might be 
termed an artificial situs for the taxation of moneys and credits. In my 
opinion, however, section 5371 does not have this effect. It provides that mon
eys and crEdits shall be taxed at the owner's residence, if he resides within 
the county, and if not, then, where they are >:hen listed. This, however, 
leaves undetermined the question of where "moneys and credits" are. The 
answer to this question must be sought, in my judgment, in the principles of 
the common Jaw, which in this instance are founded upon considerations of rea
son and common sense. 

It is the well settled rule, as stated in Cyc., Volume 37, 955, that, 

"Property of an intangible nature, such as credits * * * bank 
deposits * ,. " and cotporate ·stock, has no situs of its own for the 
purpose of taxation, and is therefore assessable only at the place of its 
owner's domicile." 

Numerous authorities are cited in support oi' this general rule, from which 
there is no dissent except as to the possibility of legislation clearly and 
unequivocally changing the situs of credits arising out of the transaction of 
business, so as to make them referable to the place where business is trans
acted, and even, in some instances, to the place where the debt is owned 
rather than where the credit is owned. In another opinion addressed to your 
department, in the matter of the credits of th2 W. l\L Ritter Lumber Company, 
I have commented upon statutes of this sort. There are no such statutes in 
Ohio. 

The general rule, as I have already stat.Pd, is based upon considerations 
of reason. A depositor in a bani{ may be thought of as the owner of so many 
silver dollars or currency notes, lying in the vaults of that financial institu
tion; such, however, he is not. In essence he is a mere creditor of the bank, 
although the statute by an artificial rule constitutes his credit "moneys" for 
the purposes of taxation. No bank ever has on hand at any one time .actual 
cash enough to pay its deposits. Ther~fore, the thing which the depositor owns 
is a mere right, and it is immaterial whether or not he may have some tangible 
evidence of ri;?;ht, such as a certificate of deposit or pass book; the right exists, 
just the same. This right is incapable of "location" in the sense that house
hold furniture can be said to be situated in a given place. It travels with 
the owner and is found wherever he is found. In the absence of a statute 
expressly making bani' deposits taxable at the place where the bank is located, 
or at the 'place where the business in which the deposit is used is carried on, 
the legal residence or domicile of the depositor must be regarded as the place 
where in fact, as well as in law, the deposit is situated. 

The same considerations are true of "credits," whether evidenced by book 
accounts or notes, or not evidenced at all. This form of property consists 
merely of a right of action, either accrued or subject to accrual. It is not 
located where some evidence of its existence may be found, but it, like a bank 
deposit, is found, in the absence of a statute fixing a different situs, wherever 
the owner may be. 

I am, therefore, of the opinion that under the facts stated by you, both the 
moneys on deposit and the credits of the corporation to which you refer are tax-

21-A. G. 
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able in Mentor School District, Lake County, Ohio, and not in the city of 
Cleveland. The case of Pelton vs. Transportation Company, supra, is sufficiEnt 
authority for the proposition that the taxable domicile of the corporation is 
in the school district and not in the city. illy reasons for assigning that domi
cile to the moneys and credits as their taxable situs have just been stated. iliy 
conclusions, however, are supported by the case of Sims vs. Best, lO.C.C. n.s. 
41, in which it was held that certain investments, viz.: bonds owned by a for
eign corporation having a designatEd place of business in Ohio (which hap
pened to correspond with and not differ from its actual place of doing business), 
were taxable in the county in which such place was lo~ated, and not in the 
county in which they wue held on deposit by the treasurer of state. The case 
is of value, because the Pelton case is cited as an authority for the court's 
conclusion. Inasmuch as the only point decided in the Pelton case which could 
have been applicable to the case of Sims vs. Best was the conclusion that a 
corporation's domicile is that fixed by its articles of incorporation or certifi
cate of compliance, and not that in which it is actually carrying on business 
it will be seen that the circuit court reached the conclusion that the bonds 
were taxable in Hamilton county, because that was the place named in its 
articles of incorporation as its principal place of business, and not because its 
business was conducted there in point of fact. To the same effect see Insur
ance Company vs. Halliday, 126 Fed. 257; 127 Fed. 830. 

In short, then, under present statutes of this state, moneys and credits 
arising out of a business are not taxable where the business is carried on, as 
is the casa under the laws of many other states, and as should, in equity, be 
the case in all states. The common law rule as to the situs of moneys and 
credits obtains in Ohio and is not changed by the provisions of section 5371, the 
latter portion of which relates sol~ly to tangible personal property. 

Very truly yours, 

327. 

TIMOTHY S. HOGAN, 
Attorney General. 

ROAD TAXES-AMENDING OF SECTION 5649, GENERAL CODE, AND 
REPEALING OF ORIGINAL SECTION, HAS NO EFFECT UPON SEC
TION 7488, GENERAL CODE-RATE OTHER WORK IS PAID FOR AS 
SHOWN BY OTHER STATUTES IS $1.50 A DAY-HOUSE BILL 389 
WHICH AMENDS SECTION 5649, GENERAL CODID, BECOMES EFFECT
IVE IN AUGUST, 1913. 

From a legislative history of the statutes, the reference in section 7488, 
General Code, to the rates other u;orlc ot a similar nature is paid for, where 
such section provides tor the working out of road taxes assessed against prop
erty, discloses that this reference does not depend upon original section 5649, 
General Code, but is supported by other statut·es, which prescribe $1.50 a day as 
compensation for such work. 

The amending of section 5649, General Code, therefore, by house bill 389, 
in no wise effects section 7 488, General Code. 

CoLUMBus, OHIO, June 16, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! beg to acknowledge receipt of your letter of May 17th, 
wherein you ask the following questions: 
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"1. What effect will the passage of House Bill 389, amending sec
tion 5649, General Code, have upon section 7488, General Code? 

"2. On what date will said House Bill 389 become effective? 
"3. If said House Bill 389 becomes effective after taxes have been 

levied under favor of section 7488, what will be the rights of the tax· 
payers as to the payment of taxes so levied?" 

House bill 389, in full, is as follows: 

"An act to amend section 5649 of the General code, relating to the 
payment and distribution of township road tax. 

"Be it enacted by the General Assembly of the State of Ohio: 
"Section 1. That section 5649 of the General Code be amended to 

read as follows: 
"Sec. 5G49. Any person charged with a road tax shall pay it in 

money to the county treasurer in like manner as other taxes are col· 
lected and paid. Road taxes paid to or collected by the county 
treasurer shall be paid over to the treasurer of the township or 
municipal corporation from which they were collected, and be ex
pended on the public roads and in building and repairing bridges 
in the township and municipal corporation from which they wer2 col
lected under the direction of the trustees of the proper township or 
council of such municipal corporation. All funds heretofore levied 
for road purposes and not exp~nded, shall be expended l.Jy the trustees 
of the township or council of the municipal corporation from which the 
funds were collected as other taxes collected under the provisions of 
this title. 

"Section 2. That said original section 5649 of the General Code 
be, and the same is hereby repealed." 

643 

This act was signed by the governor and filed by him in the office of the 
secretary of state on May 8, 1913. 

Answering your second question first, I am of the opinion that this bill 
will become effective ninety days after :\lay 8, 1913, or some time in August 
of this year. This is for the reason that it clearly does not fall within any 
of the classes of laws exempted by article 2, section 1d, of the constitution as 
amended, from the operation of the ninety days' stay, so to speak, which ap
plies to all laws excepting laws providing for tax levies; those maldng appro· 
priations for the current expenses of the stata government and state institu
tions; and emergency laws necessary for the immediate preservation of the 
public peace, health or safdy, when declared to be such by the legislature. 

The answer to your first question depends upon the joint construction of 
this section and section 7488, to which you refer. Said section 7488 is as 
follows: 

"In addition to such levies (for road purposes) the township trus
tees, at any timo, if they deem necessary, may levy an amount not ex
ceeding one mill upon each dollar of valuation of the taxable property 
of the re<>pective townships, for road purposes, v:hich may be worked 
out at the rates other work is paid for, of a similar nature " "' * 

It is c ssential to the completion of the legislative idea involved in the 
section just quoted that some means be afforded by law for ascertaining the 
"rates other work is paid for, of a similar nature." It was not the intention of 
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the general assembly, I think, to leave the determination of the rates at 
which the taxes should be worked out.to the determination of any administra
tive officer or board. The reference in the statute is obviously to some other 
statute fixing such rates. At first blush, one would think that the reference 
in the statute must be to original section 5649, which fixes the rate of $1.50 per 
day, and a ratable allowance for team and implements, as the rate at which 
taxpayers may discharge road taxes by labor on the public highway. If this 
assumption were correct, then, it would necessarily follow that, original sec
tion 5649 having been repealed and the amended section substituted in its place 
by House Bill 389, providing as it does that any person charged with a road 
tax shall pay the amount into the treasury, such repeal and amendment would 
necessarily repeal section 7488 in toto. 

Consideration of the legislative history of the two sections involved, how
ever •. negatives this assumption. Singularly enough, the two statutes were at 
one time before the legislature in a single act; being the act found in 99 0. 
L. 436. Section 7488 was originally a part of section 1 of an act entitled "An 
act to .authorize and empower the trustees of townships having a population, at 
the last federal census of not more than 2,116, nor less than 2,112, to levy a 
road tax," which original act was clearly unconstitutional. This section, however, 
was amended in the act just referred to, so as to be o~ general application. 

In the same ·act section 2830, Revised Statutes, which has become section 
5649, General Code, was amended so as to read substantially as section 5649 
as amended by House Bill No. 389 reads. In fact, the only verbal difference 
between the two sections is that in section 2830, as amended in act referred to, 
there was an exception in favor of the township to which the special act above 
referred to applied. This, of course, made section 2830, or at least the excep
tion therein, unconstitutional. It may have been the design of the legislature, 
in amending the two sections in 1908, to make the sentence which has now 
become section 7488, General Code, apply only to "townships having a popula
tion, at the last federal census, of not more than .2,116, nor less than 2,112." 
Such an unconstitutional intention, however, cannot be imputed to the legis
lature. 

This legislative history shows that if the legislature intended what has 
now become the substance of section 7488, General Code, to be of general appli
cation, it did not mean that "the same rates as other work is paid for, of a 
similar nature" should be determined . by reference to what subsequently 
became section 5649, General Code. 

These considerations are, of course, by no means conclusive of the ques
tion, as it is possible that amended "section 1," as found in 99 Ohio Laws, 436, 
was simply inoperative for lack of a provision fixing the rates at which the ex
tra tax levied by the township trustees might be worked out. 

There were in force at the time, however, provisions sufficiently definite 
to supply the need suggested by what has since become section 7488, General 
Code. I call attention to what is now section 7147, General Code, prescribing 
the compensation of road superintendents, turnpike· directors and pike super
intendents, for road work employed by them. I find it unnecessary to cite 
other sections, as the one section is sufficient, and as it happens that all the 
sections to which my attention has been directed, provide $1.50 as the rate for 
day labor on the roads. 

If that portion of amended "section 1," in 99 0. L. 436, which has since 
become section 7488, General Code, was designed to have general applicJ.tion, 
then, the broad language of section 2830, Revis2d Statutes, as amended in the 
same act, and which has since become section 5649, General Code, and 
corresponds with the amendment thereto in House Bill 389, cannot b2 reg:1rded 
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as all inclusive. That is to say, although the legislature, in amending section 
2830, Revised Statutes, provided that "any person charged with a road tax shall 
pay the same in money," yet, in the same act, it also provided for the levy of a 
road tax "which may be worl,ed out at the same rate as other work is paid for." 

So far as these two sections are concerned, then, it seems that the legis
lature of 1908 did not regard them as inconsistent. It also appears that with
out present section 5649 there is a rule furnished by the statutes by which the 
rates of day labor on the roads may be determined. 

In the face of these facts I am of the opinion that the amendment of 
section 5649 by House Bill 389 will have no effect upon the operation of sec· 
tion 7488. 

This conclusion makes it unnecessary for me to consider the other question 
which you .ask. This quEstion, however, is perhaps more directly presented 
with reference to certain other sections of the General Code, authorizing road 
labor certificates to be used in payment of road taxes. If the commission 
desires I will further consider this question, with reference to such statutes. 

358. 

Very truly yours, 
TnroTIIY S. Hor.AX, 

Attomey Geneml. 

TAXING AUTHOtRITY IN TAXING DIST'RICT-HOUSE BILL 500 NOT EF
FECTIVE UNTIL NINETY DAYS AFTER DATE OF FILING IN OFFICE 
OF SECRETARY OF STATE-ACT OF BUDGET COMMISSION-SMITH 
ONE PER CENT'. LAW. 

1. The taxing authorities of a taxing district may levy a tax in addition to 
that which may be leviel:l within the ten mill levy, now imposed by the amenderl 
section as section 5649-2, for the purpose of providing for indebtedness incurrrcl 
prior to June 2, 1911, or after that date by a vote nf the people, and for no other 
interrst than sinldng funrl levies whatever, except those specifically authorized 
to be levied by the earlier provisions of section 5649-2, General Code. However 
tllP budget commission act dors not become effective until ninety days after Us 
filing in the office of the secretary of state by the governor. 

2. The action of the budget curmn ission to be taken in the year 1913, is to be 
governecl by the provisions of the original Smith one per cent. law and not bU 
the provisions ot house bill, No. 500, and the limitations of section 5649-3, which 
is repealed by house bill No. 500, will be operative upon the 1913 levies. 

CoLUl\Inus, OHIO May 23, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GEX'I'LE~mx:-I beg to acknowledge receipt of your letter of May 9th, written 
in connection with your previous letter, respecting the date when house tlill 500, 
passed by the recent session of the general assembly and approved by the 
governor, will talce effect. 

In your letter .of May 9th you submit the following additional questions 
respecting this bill: 

"1. ::.\lay the taxing authorities of a taxing district levy a tax under 
the provisions of section 5649-2 of the General Code, as amended, in ad-
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dition to the ten mill limitation, to provide for any indebtedness in
curred between the date of the passage of the Smith one per cent. law 
and the date of the passage of house bill No. 500, without a vote of 
the people? 

"2. If your ruling is that house bill No. 500 does not take effect 
until ninety days after its approval by the governor, will the provisions 
of said bill eliminating the provision of the Smith bill, to the effect 
that no greater amount of taxes shall be levied in the year 1913, than 
was levied in the year 1910, plus nine per cent., be effective as to the 
levies for the year 1913? That is to say, may the aggregate amount of 
taxes for all purposes levied in any taxing district for the year 1913, 
exceed the amount levied in the same district in 1910, plus nine per 
cent?" 

In order to answer your first question consideration of section 5649-2, as 
originally enacted and as amended by house bill No. 500, is necessary. I quote 
the section in both forms: 

"Section 5649-2 (As enacted 102 0. L. 268). Except as otherwise 
provided in section 5649-4 and section 5649-5 of the General Code, the ag
gregate amount of taxes that may be levied on the taxable property in 
any county, township, city, village, school district or other taxing dis
trict, for the yea.r 1911, ana any year thereafter, including taxes levied 
1tnder authority of section 5649-1 of the General Code, and levies tor 
state, county, township, municipal, school ana all other purposes, shall 
not in any one year exceed in the aggregate the total amount of taxes 
that- were leviec~ upon the taxable property therein of such county. 
township, city village, school district or other taxing district, for all 
purposes in the year 1910, provided, however, that Uw maximum rate of 
taxes that may be levied for all purposes, upon the taxable property there
in, shall not in any one year exceed ten mills on each dollar of the 
tax valuation of the taxable property of such county, township, city, 
village, school district or othe!' taxing district for that yeat·, and such 
levies in addition thereto for sinking fund and interest purposes as may 
be necessary to provide for any indebtedness heretofore incurred or any 
indebtedness that may hereafter be incurred by a vote of the people. 

"Section 5649-2 (As amended). Except as otherwise provided in 
section 5649-4 and section 5649-5 of the General Code, the aggregate 
amount of taxes that may be levied on the taxable property in any 
county, township, city, village school district or other taxing district, 
shall not in any one year exceed ten mills on each dollar of the tax 
valuation of the taxable property of such county, township, city, village, 
school district or other taxing district for that year, and such levies in 
addition thereto or sinking fund and interest purposes as may be neces
sary to provide for any indebtedness heretofore incurred or any in
debtedness that may hereafter be incurred by a vote of the people." 

By careful comparison it will be ascertained that the italicized portion of 
original section 5649-2 was omitted from the section in the course of its amend
ment, and that this was the only change made in the section. Broadly speaking, 
the omitted matter provided the limitation known as the "1910 tax limitation," 
and the effect of its omission was to abolish that limitation. 

The part of the section which is involved in your first question was un-
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changed verbally. The phrase "any indebtedness heretofore incurred or any in
debtedness that may hereafter be incurred by a vote of the people" occurs in 
both sections. 

Your first question, then, resolves itself to this: Was the meaning of the 
words "heretofore" aLld "hereafter" changed by amendment which was made 
in another part of the section? Putting it in another way, the question is as 
to whether or not the meaning of these words is to be determined by reference 
to the act of which the amended section is a part. I am of the opinion that the 
meaning of the words "heretofore" and "hereafter" is to be primarily determined 
by reference to the date of the passage of original section 5649-2, viz.: May 31, 
1911, or its approval on Jun 2, 1911. That was the date when the language first 
appeared in the statutes, although it then made its appearance in the form of 
an amendment to Section 5649-2, which, as such, had been first enacted at the 
previous session of the general assembly in 1910. The meaning of these terms 
then became fixed. Such meaning is not to be changed by any subsequent legis· 
lation unless the intention to effect such a change is clearly apparent therein. 
No such intention appears in house bill No. 500. The title of the act is "an 
act to amend sections 5649-2• and 5649-3b and repeal section 5649-3 of the General 
Code, relative to the limitation of the tax rate." 

In order to carry out the intention expressed in this title it was necessary 
to repeal and re-enact section 5649-2, and to set forth the amended section in full, 
because the constitution so requires. Compliance with the constitutional rule 
must be deemed to be the sole motive of the legislature in re-enacting section 
5649-2; and an intention to change the meaning of the words "heretofore" and 
"hereafter." which had previously become fixed, cannot be imputed to the gen· 
era! assembly. 

I am of the opinion, therefore, that the words "heretofore" and "hereafter," 
in amended section 5469-2, mean precisely the same as they meant in original 
section 5649-2, and that for the reasons I have suggested levies in addition to 
those which may be made within the ten mill limitation, now imposed by the 
amended section, may be for the purpose of providing for indebtedness incurred 
prior to June 2, 1911, or after that date by a vote of the people, and for no 
other interest and sinking fund levies whatever, excepting those specifically 
authorized to be made outside of said limitation by the earlier provisions of 
section 5649-2. 

I have already, in another opinion, stated that in my judgment house bill 
500 does not take effect until 90 days after the date of its filing in the office of 
the secretary of state by the governor. 

Your second question, then, involves the query as to whether the bill, which 
will become effective some time in August of this year, will apply to and govern 
the proceedings of the budFet commission for the year 1913; or whether such 
proceedings will be governed by the provisions of the original Smith one per cent. 
law, so called. 

Section 5649-3b, General Code, a portion of the original Smith one per cent. 
Jaw and one of the sections which are amended by house bill 500, provides in 
the original that "the budget commission shall meet at the auditor's office in 
each county on the first Monday of .June. annually, and complete their work on 
or before the first :\Ionday in .July next following." 

The provision as to the date when the commissioners are to meet is probably 
mandatory; that prescribing the time within which their work shall be completer! 
is undoubtedly merely directory. As a matter of fact it has been the practic<' 
thus far, under the Smith one per cent. Jaw for budget commissions to remain in 
session long after the date fixed for the completion of their work. 

In contemplation of law, however, the budget commission is to be in session 
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on and after the first Monday of June. It must be conceded, therefore, that so far 
as their earlier deliberations are concerned they are governed by the law which 
will be in force during the month of June; which will be, of course, the original 
Smith one per cent. law, including the 1910 limitation, with the percentages of 
increase provided by section 5649-3. 

Could, then, the budget commissioners, by remaining in session until house 
bill 500 becomes a law, complete their proceedings in accordance with its pro
visions? 

It would probably be a sufficient answer to this question to state that inas
much as the law fixes the first Monday in July as the limit of the time within 
which the work shall be done, the law in force on that date must be deemed 
to control all the actions of the budget commission, even though that date be 
held to be directory merelY. It is not necessary, however, to place a decision 
upon this ground. I call attention to the provisions of section 26, General Code, 
which is in part as'follows: 

"Whenever a statute is * * * amended, such * * " amendment shall 
in no manner affect pending * * * proceedings * * " unless otherwise ex
pressly provided in the amending * * * act." 

It was held in Alexander vs. Spencer, 13 C. C. 475, that the levying of g~neral 
. taxes is not "a part of any other proceeding." This decision is not to be regarded 
as a holding to the effect that the levying of taxes is not in itself a "proceeding." 
The holding is merely that the levying of a general tax is not a part of the pro
ceeding looking toward the improvement for which the tax is to be levied. 

WHhin the rule as the court defines it in the case cited, the act of levying 
taxes through the budget commission would have to be regarded as a "proceed
ing." The budget commission acquires jurisdiction of the subject-matter ou 
the firnt Monday of June. A proceeding is then commenced, the object of which 
is to enforce the limitations of the Smith law. By force of the provisions of 
sectlon 26, General Code, this proceeding must go forward to termination under 
the original law, and not under the amendment, regardless of the failure of the 
budget commission to complete its work within the time limited by section 
5649-3b. 

I may add that house bill 500 contains no express provision to the effect 
that it shall, upon taking effect, operate upon pending proceedings. 

I am, therefore, of the opinion that the action of the budget commission 
to be taken in the year 1913 1s to be governed by the provisions of the original 
Smith one per cent. law, and not by the provisions of house bill 500. Therefore, 
the limitation of section 5649-3, which is repealed by house bill 500, will be 
operative upon the 1913 levies, and will limit the aggregate amount of such 
levies, exclusive of emergency levies and levies provided for by vote of the people 
under section 5649-5 of the Smith Jaw, within an amount determined by the total 
amount levied in the year 1910, plus nine per cent. thereof. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 
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391. 

TELEPHONE-WHAT CONSTITUTES A TELEPHONE CO:\IPANY-PUBLIC 
UTILITY-SINGLE LINE TO SWITCH BOARD DOES NOT CONSTITUTE 
TELEPHONE CO:\IPANY-REPORT TO TAX CO:\DIISSION. 

1. ·where a number of telephone instruments and secondary tcires leading 
thereto are connected with a switch board, suC'h constitutes a public utility 
and renders the persons who have so associatuJ, thcmselve.q tor the purpose of 
transmitting telephonic messages among themselves, a telephone company within 
the meaning of the statutes. 

The ta:c commission should, value the entire system as a unit for the 
purpose of taxation in accordance with the rule laid down in section 5456, Gen
eral Code. 

2. Where a number of persons own wires and poles separately, these 
being connected with an exchange by means of a single tcirc or line, such an 
arrangement does not constitute a telephone C0?1ipa,ty. 

3. All lines connected with a switch board, in(·luding the tell'pllones of 
the individuals connected with the stciteh board should be included by the 
switching company in its report to the 1'ax Commission and shoultl be 'Valued 
in connection with the other property of the switching company. 

Coi,u:-.rm·s, Ouw, July 17, 1913. 

The Ta:c Contmission of Ohio, Columbus, Ohio. 

Gc:s-TLE:IIEX: -I beg to acknowledge receipt of your letter of 1\Iay 14th, 
requesting my opinion on the following questions, involYing the application of 
the laws relating to the assessment and valuation of the property of telephone 
companies and the excise tax on such companies: 

"(1) A number of farmers associate themselves together for the 
purpose of securing telephone service betwe<:n the members of the asso· 
ciation. They purchase in common and establish a switchboard at 
some central point. Each member of the association purchases his own 
telephone and constructs his own !ina of poles and wire from his home 
to the switchboard. The expense of operating the switchboard is borne 
by the members of the association jointly. 

"Is such .an association a 'telephone company' within the meaning of 
section 5415 of the General Code, the property of which the Tax Com· 
mission is required by the provisions of s~ction 5451 et seq. to value and 
assess for taxation, and the gross receipts of which the commission is 
required by section 5475 to ascertain and determine for the purpose of 
assessing and levying of (Xcise taxes? 

"(2) A numbEr of farmers associate themselves together, each one 
purchasing bis own telephone, and building his own line of poles and 
wire to a common point from which the line is construrted jointly by 
all the members of the association to a village and there connecting 
with a telephone company operating a switchboard, which company by 
contract agrees to switch the messages of the farmers' association. 

"Is the farmers' association in this instance a 'telephone company' 
within the meaning of section 5415 of the Gmeral Code, the property 
of which the Tax Commission is required by the provisions of section 
5451 et seq. to value and asess for taxation, and the gross receipts of 
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which the commission is required by section 5475 to ascertain and de
termine for the purpose of assessing and levying of excise taxes? 

"(3) In the second case above referred to, is the property, includ
ing the telephone, wires and poles of the individuals and the common 
property of such association operated by the company doing the 
switching, within the meaning of section 5419, and should such switch
ing company include the property of such association in its report to 
this commission to be valued in connection with the other property of 
said switching company? 

The sections of th3 General Code which must be considered in connection 
wi ~h these questions are as follows: 

"Section 5415. The term "public utility" as used in this act means 
and embraces each corporation, company, firm, individual and associa
tion * * * herein referred to as * * * tElephone company 
* * * and such term "public utility" shall include any plant or 
property owned or operated, or both, by any such companies, corpora· 
tions, firms, individuals or associations. 

"Section 5416. - * * any person or persons, firm or firms, co
partnership or voluntary association, joint stock association, company 
or corporation, wherever organized or incorporated: 

* * * * * * 
"When engaged in the business of transmitting to, from, through, 

or in this state, telephonic messages, is a telephone company; * * * 
"Section 5417. The term 'gross receipts' shall be held to mean and 

include the entire receipts for business done by any person or persons, 
firm or firms, co-partnership or voluntary association, joint stock 
association, company or corporation, wherever organized or incorpo
rated, from the operation of any public utility, or incidental thereto 
or in connection therewith. The gross receipts for business done by an 
incorporated company, engaged in the operation of a public utility, 
shall be held to mean and include the entire receipts for business 
done by such company under the exercise of its corporate powers, 
whether from the operation· of the public utility itself or from any 
other business done whatsoever. 

"Section 5419. The property owned or operated by a public utility, 
required to malie return to the commission of its property to be assessed 
for taxation by the commission, shall be deemed a!Jd held to include 
such utility's plant or plants and all real estate necessary to the daily 
operations of the public utility and all other property, moneys and 
credits owned or operated, or both, by it wholly or in part within this 
state, used in connection with or as inC'idental to the operation of 
the public utility, whether the same be held in common or by indi
viduals operating such public utility. In the case of incorporated 
companies, all the real estate. personal property, moneys and credits 
own~d and held by such corporation within this state in the exercise 
of its corporate powers, or as incidental thereto, whether such property, 
or any portion thereof, is used in connection with such public utility 
business or not, shall be conclusively deemed and held to be th3 prop
erty of such public utility. 

"Section 5449. On or before the first day of August, annually, 
every express, telegraph and telephone company, doing business in this 
state, under the oath of the person constituting such company, if 
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a person, or under the oath of the president, secretary, treasurer, 
superintendent or chief officer in this state of such association or cor· 
poration, if an association or corporation, shall make and file with the 
commission a statement in such form as the commission may prescribe." 

Section 5450. Such statement shall contain: 

"13. In the case of telegraph and telephone companies, such 
statement shall also set forth, the whole length of their lines, and the 
length of so much of their lines as is without and is within this state, 
which shall include the lines such telegraph and telephone companies 
control and use under lease or otherwise and the miles of wire in each 
taxing district in this state. 

"14. In the case of telegraph and telephone companies, such 
statement shall also contain the entire gross receipts, including all 
sums earned or charged, whether actually received or not, for the year 
ending the thirtieth of June, from whatever source derived, whether 
messages, telephone tolls, rentals, or otherwise, for business done within 
this state, including the company's proportion of gross receipts for 
business done by it within this state in connection with other com
panies, firms, corporations, persons or associations, excluding there
from all receipte derived wholly from interstate business or business 
done for the federal government. Such statement shall also contain 
the total gross receipts of such company, for such period, from business 
done within this state. * "' * 

"Section 5451. On the first Monday in September, of each year, 
the commission shall ascertain and assess the value of the property of 
the express, telegraph and telephone companies in this state. 

"Section 5452. In determining the value of the property of such 
companies in this state, to be taxed with the state and assessed as 
herein provided, the commission shall be guided by the value of the 
property as determined by the value of the entire capital stock of the 
companies, and such other evidence and rules as will enable such 
commission to arrive at the true value, in money, of the entire prop
erty of such companies within this state, in the proportion which such 
property bears to the entire property of the companies, as determined 
by the value of the capital stock thereof, and such other evidence 
and rules. 

"Section 5455. The commission shall deduct from the total value 
of the property of each express, telegraph and telephone company in 
this state, the value, as assessed for taxation of any real estate situated 
within this state and owned by such company. 

651 

"Section 5456. The value of the property of telegraph and tele
phone companies of this state, after deducting the value of the real 
estate, shall be apportioned by the commission among the several 
counties through or into which the lines of such telegraph or telephone 
companies run, so that to each county shall be apportioned such part of 
the entire valuation as will equalize the relative value of the property 
of the company therein, in proportion to the whole value of the prop
erty of the company in the state, and in the proportion that the length 
of the lines of wire owned by the company in the county, bears to the 
whole length of the lines of wire in all the counties in the-state, and to 
each city, village and taxing district, or part thereof, therein. 

•·.;:;ection 5475. On the first Monday of September the commission 
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shall ascertain and determine the entire gross receipts of * * " 
each * * " telephone company for business done within this state 
for the year ending on the thirtieth day of June, excluding therefrom 
" " * all receipts derived wholly from interstate business or busi
ness done for the federal government. 

"Section 5481. On the first Monday of October the commission 
shall certify to the auditor of state, the amount of gross receipts so 
determined, of * * * telephone " * "' companies, for the year 
covered by its annual report to the commission, as required in this act. 

"Section 5483. In the month of October, annually, the auditor 
of state shall charge, for collection from each "' * " telephone 
"' " * company, a sum in the nature of an excise tax, for the privi
lege of carrying on its intrastate business, to be computed on the 
amount so fixed ·and reported by the commission as the gross receipts 
of such company on itS intrastate business for the year covered by 
its annual report to the commission, as required in this act, by taking 
one and two-tenths per cent. of all such gross receipts, which tax shall 
not be less than ten dollars in any case." 

In ·other opinions to the commission I have discussed at some length the 
theory of property assessment under what is known as the "unit rule" or 
"going concern" plan. I have shown that the basic principle upon which this 
method of assessment is founded is that of unity of use as distinguished from 
unity of ownership. Adams Express Company vs. Ohio State Auditor, 165 U. 
s. 194; 166 u. s. 185. 

In dealing with so much of your first question as relatEs to the assess
ment of property of telephone companies, under that group of the above 
quoted sections which relates to property taxation, this fundamental principle 
must be at all timEs borne in mind. 

The sections themselves clearly recognize and effectuate this principle; 
thus, section 5415 gives two distinct meanings to the term "public utility," 
one of which relatEs to the person to be assessed,· so to speak, and the other 
to the thing to be assessed; the second definition expressly includes property 
operated by a public utility (in the first tense) ·whether owned by it or not. 

So, also, section 5419 recognizes the above stated principle and embodies it, 
in that it makes even plainer the legislature's intention to make unity of use 
the test by which to determine what property shall be assessed as a going 
concern. 

Indeed, section 5419, read in connection with the other sections, really 
contains a complete answer to so much of your first question as relates to 
property assessment. The clause which is most important in this. connection is 
as follows: 

"The property own(Od. or operated by ·a public utility 
shall be deemed and held to include " " " all * " * property 
* " " owned or operated, or both, by it* * "' used in connection 
with or "as incidental to the operation of the public utility, whether the 
same be held, in common or by the incLiviauals operating such public 
utility." 

It is obvious that the phrase "public utility," as used in the italicized 
portion of the above quotation, is employed in the second sense defined by 
section 5415. It is also obvious that the legislature intended that whenever 
any aggregation of property should be ascertained to be used or, as the statute 
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has it, "operated" as a unit plant or system, for any of the purposes constitut
ing one of the "businesses" defined in section 5416, all such property should 
be assessed as a unit, regardless of the ownership of the separate items or parts 
thereof. Thus, the mere fact, in the first case stated by you, that the separate 
telephone instruments, poles and wires, would constitute parts of a system, are 
separately owned by individuals who have associated themselves together for 
this purpose, is of no importance whatever, in the light of the italicized por
tion of section 5419, as above quoted from. 

Again, in the 13th paragraph of section 5450 is found recognition of the 
basic principle already referred to, in the requirement therein embodied that 
telephone companies shall include in their statement of property "the lines 
such " "' * companies control and use, under lease or otherwise;" thus, 
obviously dispensing with the necessity of considering the ownership of any 
telephone lines when the source of their operation has been ascertained. 

Other portions of the sections above quoted from might be employed to 
emphasize the facts already referred to. It is safe, I think, in this instance, to 
generalize by saying that section 5416, except in so far as it relates to "equip
ment companies," by its definitions fixes in each instance upon the operating 
company as the "public utility," the subject of taxation. Thus, that is not a 
"sleeping car company" which does not operate cars; nor a "freight line com
pany" which does not operate cars; nor a "pipe line company" which does 
not itself carry on the transportation which constitutes it such, whether by 
the use of agencies which it owns or not, etc. 

It is easy, therefore, to eliminate from consideration in connection with so 
much of your first question which relates to property assessment the fact 
stated by you that "each member of the association purchases his own tele
phone and constructs his own line of poles and wires from his home to the 
switchboard." That fact, of itself, is immaterial. The remaining fact for 
consideration is the statement that in the case supposed the persons who thus 
own instrument, poles and wires, associate themselves together in the common 
ownership of an exchange switchboard, which is "operated" at the joint or 
common expense of them all. 

In considering this fact I have, in a general way, made some study of 
the nature of the applied science of telephony, with a view to applying to the 
methods thereof and appliances used therein the definition above quoted from 
section 5416. I find that the telephone is an instrument which operates by the 
force of magnetism and resultant electrical vibrations. The telephonic appara
tus is not complete without three distinct parts, namely: the transmitter, the 
wire or wires, and the receiver. The transmitter and the receiver, though 
essentially different in many technical respects, both consist of sensitive disks, 
placed in juxtaposition with magnets wound with insulated wire. Sound 
waves, produced by the human voice or otherwise, wheri projected upon the 
disk, produce vibrations therein and thus effect rapid alterations corresponding 
to such waves in the magnetic fields. Thus, currents of electricity are induced 
in the coiled wire and are transmitted along the secondary wire to the receiver, 
where they induce vibrations of a similar disk therein. When the disk in 
the transmitter is held close to the human ear its vibrations set up air waves 
in the ear passages which correspond to the sound waves received at the other 
end of the line; thus, the effects of sound, including the articulations of speech 
and the influences of the voice, are reproduced. 

What' I have described is known as the magnetic telephone. There are 
variations of the apparatus wherein batteries are used to generate the primary 
current in an induction coil; in which instance there is always some current 
in the wires, and the audible sounds are caused by variations therein induced 
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in a manner essentially similar to, although not identical with, that already 
described. In such instances, however, the batteries themselves are and con
stitute a part of each separate instrument. 

I mention these somewhat technical facts because it is apparent, upon 
consideration thereof, that the process of telephoning can be carried on with
out the intervention of any switchboard. Any transmitter connected by sec· 
ondary wire with any receiver, may, when the circuit is completed by the 
return wire, be used for the purpose of transmitting telephonic messages 
between two persons; and when, at either end of the wire, there is both a 
receiver and a transmitter the complete operation, in the popular sense of the 
word, may be carried on without the intervention of any other apparatus what
ever. Yet, two telephone instruments, thus connected and used by two indi
viduals, could scarcely be said to constitute a "plant" or a "system." Nor 
would their use under such circumstances amount to "operation," in the ordi
nary or statutory sense of the word. The two individuals who would be using 
such a device could scarcely be said to be "transmitting" telephonic messages. 
As a matter of fact, the individuals do not themselves "transmit" anything; 
the transmission of the message would be effected through the automatic agency 
of the instruments themselves, without any human intervention or control what
ever, once the apparatus is set up and in working order. 

In this particular the use of the telephone is essentially different from that 
of the telegraph, the most similar other invention which human genius has 
devised for general use. In the case of the telegraph the messages, which it is 
desired to transmit, can be received and transmitted only by persons skilled 
technically in the use of telegraph instruments, and possessing a knowledge 
of the codes of signals nec"essary to be known by one who would make use 
of such instruments. Therefore, in order that the general public may make 
use of the telegraph, it is necessary that it rely upon the human agency of the 
telegraph operator. 

The use of the telephone apparatus, in its simplest form, as above de
scribed, however, does not present such practical difficulties. It is not neces
sary that two persons wishing to communicate with each other by means of two 
directly connected telephone instruments should invoke the services of any 
third party. In such case it is necessary only that, by means of a signal, appa
ratus for which is easily attached to any telephone, the one summon the other 
to his instrument; then, the two may converse freely. 

How, then, is it possible for any "person or persons," "firm or firms," etc., 
to "transmit telephonic messages" if such transmission is the result of the auto
matic workings of specially designed apparatus? This question cannot be 
answered by saying that the ownership of such specially designed apparatus, 
and the renting or leasing threof to others, for use as above described, consti
tutes the business of transmitting telephonic messages, because, as already 
seen, mere ownership does not and cannot enter into the question. 

In my judgment the answer to the question Which has been raised lies in 
the fact that, while two directly connected telephones may be used as I have 
already indicated, an apparatus having such a limited field of utility would 
be of little practical value, and, as a matter of fact, such apparatus is not in 
common use. People do not install telephones for the purpose of annihilating 
space in conversation with single other individuals, or with the occupants of 
single other places; but for the purpose of enabling themselves so to communi
cate with a large number of other persons. Hence, in order that the telephone 
might have a utility which is "public," and might therefore become a neces
sify, it is necessary to devise some means by which one telephone instrument, 
instead of connecting directly with another, might have its secondary wires 
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conducted to some central point, there to be connected at the will of some 
human agency or through the medium of some automatic machinery with the 
secondary wire leading to any one of a large number of other similar instru
ments. The means or medium of exchange came to be known as the "exchange" 
or "central station," and the instrument or appliance by which the switching is 
effected came to be known as the "switchboard," which is a device operated 
either by human agency or by machinery, and through which the wires leading 
to any one instrument may be connected with those leading to any other. 

Without a central exchange and a switchboard there is certainly no such 
thing as a "telephone system;" and while two or more instruments might be 
directly connected without such an apparatus, it would be impossible for any 
one instrument to be exclusively connected with any other single instrument. 

I think it must be conceded that the general assembly, in -using the lan
guage which it has used in section 5416, as above quoted, had in mind the 
familiar facts which I have above set out. It is true that the choice of termi
nology is somewhat inaccurate and confusing, in that no individual or corpora
tion ever does, nor, in the nature of things, could "transmit telephonic mes
sages," for reasons already pointed out. In my opinion, however, the trans
mission of telephonic messages, as that term is used in the statute, consists of 
the operation of a switchboard or switchboards by which, at the will of the 
operator or by machinery, and at the will of the subscriber, the telephonic 
message may be transmitted from one station to another designated station. 

Concis2ly stated, then, the "business of transmitting telephonic messages" 
consists of the operation of an exchange; without a central exchange, and the 
necessary switchboard, there can be no such "transmission" as the statute 
requires. Hence, an association of individuals, or a corporation, which might 
own and use two or more telephone instruments directly connected with one 
another, without the interposition of a switchboard, would not be "engaged 
in the business of transmitting telephonic nJPssages." 

Now, when a large number of separate telephone instruments, and sec
ondary wires leading thereto, are connected with a central exchange or switch
board, for the purpose above dLscribed, the use of all the instruments and all 
the wires and poles, together with the switchboard, is necessary in order that 
the purpose for which such connection is made can be completely achieved. In 
other words, all of the wires leading to such an exchange; all of the poles upon 
which they are strung, and all of the instruments with which thf'y connect, 
are a part of a single telephone "system" or "plant." Then, in my opinion, the 
connection of any one of these Jines with any other one line, by means of the 
switchboard at the central office, constitutes not only the "transmission" of 
meEsages within the meaning of section 5416, but also the "operation" of all of 
the property necessarily involved within meaning of section 5415 and 5419, and 
the "control and use" threof within the meaning of section 5450, above quoted 
from and commented upon. 

It follows from what I have said that the fact that the switchboard, in 
your first question, is operated as a joint or communistic enterprise is material 
and, regardless of the diversity of ownership of pol<s, wires and telephonic 
instruments, constitutes all such poles, wires and instruments so owned a part 
of a single "public utility," and renders the persons who have so associated 
themselves for the purpose of transmitting telephonic messages among them
selves a "telephone company" within the meaning of the statutes. Therefore, 
the commission should, under sections 5450 et seq., General Code, value the 
entire plant or system as above defined as a unit, for property taxation pur
poses, and assess the same to the association as such, by whatever name it may 
have, apportioning the unit valuation so ascertained and assessed among 
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different taxing districts, in accordance with the rule laid down in section 
5456. 

It follows, as a necessary corollary, from this conclusion, of course, that 
the property of the individual members of the association, used in connection 
with such plant or system, and considered in determining the value of the 
whole, should not be returned by and assessed to such individual members as 
their personal property. 

The question of excise taxation, as raised by your first question, will not be 
considered. I have already pointed out the reasons for holding that an asso
ciation of individuals mgaged in the activities described in the first question 
does constitute a "telephone company" within the meaning of section 5416. 
Being such, the association is, in my opinion, required to make the single report 
exacted from ·express, telegraph and telephone companies by section 5450, 
General Code; and to include therein something, at least, under item 14 of 
such report or statement. Said item 14, it will be observed, requires the state
ment to contain "the entire gross receipts, including all · sums earned or 
charged whether actually received or not, for the year * * * from whatever 
source derived, whether messages, telephone tolls, rentals, or otherwise, for 
business done within this state." This language, in my opinion, is broad enough 
to apply to the first case given by you and to constitute the assessments made 
against the individual members of the association, on account of the expense 
of operating a switchboard, the "gross receipts" of the association for the 
purposes of such statement. 

Now, it is upon the basis of this statement that tue Tax Commission, under 
section 5475, General Code, supra, determines the amount upon which the excise 
tax of 1.2 per cent., charged under section 5483, is to be computed. I am of the 
opinion, therefore, that the charges against individual members of the associa· 
tion on account of the expense of operating a switchboard constitute the gross 
receipts of the association as a "telephone company" for excise tax purposes. 

One question arises in connection with the foregoing which has not been 
considered in this opinion, namely: as to whether or not the method of doing 
business described in the first question, being co-operative in its nature and 
not pursued for the purpose of profit, constitutes a "business" within the mean
ing of section 5416. This question, however, has been considered and answered 
in the affirmative in other opinions to the commission, notably that in the 
matter of the Factory Power Company, given to you some months ago. As the 
commission knows, it is the purpose of the Factory Power Company to contest 
the opinion rendered in its case, and to raise the question as to whether a co
operative enterprise, conducted not for profit, constitutes a "business." The 
conclusion which I have reached upon the first question in your letter of May 
14th is based upon the premise which I have heretofore adopted in the other 
opinions referred to, and if the court should hold that that premise is invalid 
the conclusion would, of course be opposite to that which I have reached. 

Your second and third questions may be considered together. For re:J.sons 
already sufficiently discussed, I am of the opinion that the mere association of a 
number of individuals, owning wires and poles separately, and a single line 
or group of lines of wires, strung on a line of poles in common, for the pur
pose of contracting with a telephone company operating an exchange switch
board and thus securing exchange service from such company does not consti
tute the associated individuals a "telephone company" within the meaning of 
the statutes above quoted. The only thing which these persons do jointly is 
to own and maintain the poles carrying their respective wires from a certain 
meeting point to the company's exchange. This is unity of ownership, but not 
complete and separate unity of use; because the evident purpose of the asso-
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ciated individuals in so conducting their separately owned wires and poles to 
the exchange of the company is to enable their instruments and wires to be con
nected through the switchboard with the other instruments reached by the 
company. Therefore, the unit consists of all the instruments and -.;:irrs con
nected with the company switchboard. Having held that the operation of a 
switchboard constitutes the transmission of the messages, it follows, of course, 
that I must hold that the operating company in the case imagined in yot.r 
second question is the company and not the associated individuals. Your s;,cond 
question must, therdore, be answered in the negati>e. 

For the reasons already stated, your third question must be answered in 
the affirmative. Inasmuch as by the use of a single exchange switchboard, 
which is admitted to be operat~d by the company, the telephone instruments 
beionging to the associated individuals are connnected with other telephor>e 
instruments belonging to the company, and leased by its subscribers, all the 
telephone instruments and wires are designed for use and actually are used 
in connection with a single system. Inasmuch, also, as the operation of the 
exchange switchboard constitutes the operation of the system, I aJTJ of the 
opinion that, at the very least, the property of the asso~iat cl indivicluals, under 
the facts stated by you, constitutes "property "' "' '' operated '' ·~ <' 

by" a telephone company, and "used in connection with •:• " "' the opera
tion of a public utility" within the meaning of section 5419, above quoted. 

The answer to your third question suggests the general observation, not 
necessarily evol,ed by the particular case to which it refers, but which may be of 
some value to the commission as a general principle, that wherever property, 
owned by another, is required, because of the application of the unit rule, in the 
manner required by the statutes which have been discussed, to be included 
in the valuation of property assessed to the operator, it should not again be 
assessed to the owner. This is not only the man if~ st intention of the statutes, 
but to construe them otherwise would result in real double taxation. The 
phrase "double taxation" is a loose one, often improperly used. In its prop< r. 
application, however, it means that, especially under a constitution enjoining, 
as ours does, the so-called "uniform rule" in property taxation, the same prop· 
erty shall not be more than once a:;sessed for contribution to the public reve
nues for the same period of time. It is perfectly competent for the legislative 
power of the state to provide that property shall be assessed to one not its 
technical owner, leaving the rights of the parties, as between the taxpayer 
and the real owner, to be worked out between them. This is particularly true 
of property used in a given business and, therefore, impressed with a peculiar 
situs for taxation purposes; but it is not proper that property so used be taxed 
because of its business use as property and again taxed in resp~ct to its simple 
ownership. 

I mention this fa~t because, in my study of the question which yon 11r:--sent. 
my attention is called to the fact that "equipment companies," so-called, are 
assessable upon a basis which I have defined in a recent opinion to the com
mission as being a property basis for cars furnished or leased by them to rJ.il
roads, for the purpose of being used in the opcntion of the rail:-oa.rl. This 
is clearly a special provision, which controls to the exclusion of any general 
prov1s1on. This being the case, all rolling stock, on account of which the so
called excise tax may be assessed under sections 5462 et seq., General Code, 
should not be considered as property operated by the railroad company, in spite 
of the specific provisions of section 5429, General Code. The same principle 
must be observed throughout in the assessment of public utilities. 

This last general observation, I am sure, the commission desires. It 
amounts to a supplemel}t to a former opinion in the matter of sleeping car, pipe 
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line and equipment companies, and does not have proper place in this opinion, 
save as the principle which I have defined is suggested by the facts of t!Jh; 
opinion. 

VEry truly yours, 

455. 

TnWTHY S. HOGAX, 

Attorney General. 

OHIO OIL COMPANY NOT A PIPE LINE COMPANY UNDER LAWS OF OHIO
PRODUCERS' AND REFINERS' OIL COMPANY, LIMITED, AND THE 
TIDE-WATER PIPE COMPANY, LIMITED, ARE-PIPE LINE COMPANIES 
UNDER THE LA W.S OF OHIO. 

The business conducted by the Ohio Oil Company does not constitute that 
company a pipe line company and a public utility within any of the provisions 
of the act· of May 31, 1910, as to making property reports to the tax commiss·ion 
and paying excise tax the1-eon upon its gross receipts. 

The Proaucers and Refiners Oil Company, limitea, and the 'l'ide-Water Pipe 
Company, limited, are engaged in the business of transporting oil ana are pipe 
line companies within the meaning of section 5416, General Code, and their plants 
are P7tblic utilities within the meaning ot section 5415, General Code. 

CoLUllfBUS, Onro, May 20, 1913. 

Tax C01nmission of Ohio, Columbus, Ohio. 

GEXTLEJIU~N :-Some months ago you submitted for my opmwn a question 
respecting the liability for excise and property taxation, as "public utilities," 
or more accurately, as "pipe line companies," of four certain companies or organ
izations. The question has given me a great deal of trouble, and I must confess 
that I have in recent weeks, during the legislative session, laid it aside for 
more careful consideration. I have at length reached a conclusion in the matter 
and take this opportunity to apologize for the long· delay. The companies in 
question, with their manner of doing business are as follows: 

The Ohio Oil Company is a corporation of the state of Ohio, organized for 
the purpose of producing, transporting and refining oil. This is not the exact 
phraseology of its articles of incorporation as amended, but constitutes the sub
stance thereof. The company is actually engaged in the business of producing 
oil, as it owns and operates a large number of oil wells in Ohio, Indiana and 
Illinois. For its own convenience it maintains a pipe line which extends from 
the Illinois field (not the Indiana or Ohio fields) to the Pennsylvania state line 
where, as well as in Ohio, the company owns storage tanks. It appears from 
the statement of facts that all of the oil which the company transports through 
its pipe line is designated for storage in the tanks of the company. That is to 
say the movement of the oil is from the company's own wells to the company's 
own tanks. The oil is not secured by purchase or otherwise frorri other pro
ducers and is not delivered directly from the transportation line to the refineries. 
Therefore, although the company is authorized under its charter to engage in 
three distinct kinds of business, viz., production, transportation and refining. it 
is as a matter of fact engaged principally in the sole activity of production and 
incidentally (to the production) in the activity or business of transportation. 
The company sells all of its oil to refiners or to pipe line companies which are 
accustomed to purchase the oil transported by them. All of the receipts of the 
company are derived from the sale of its products. 
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The Producers' and Refiners' Oil CompanY, limited, operates (but does not 
own) an interstate pipe line originating in Ohio and extending into ·west Vir
ginia and Pennsylvania. The company buys the crude petroleum from producers, 
it not being itself engaged in the business of producing, and when the act of 
transportation thereof through the pipe line is complete it sells the oil to pur
chasers who for the purposes of the opinion may be referred to as those engaged 
in the business of refining the crude petroleum. The company is a limited part
nership organized under the laws of the state of Pennsylvania. 

It will be seen, therefore. that the business which this company does may 
be summarized as follows: It is engaged in transporting crude oil or petroleum 
in interstate commerce between points in Ohio and points in other states through 
a pipe line owned by another company; but all the crude oil transported by it 
is purchased before it enters the transportation line and sold at the end of the 
journey so that it is the property of the company while it is in the company's 
pipe line. 

The Pure Oil Company is a corporation of the state of New Jersey. It is 
engaged in Ohio in the business of producing and selling crude petroleum and 
also owns a pipe line but does not operate it; this line being the one operated by 
the Producers' and Refiners' Oil Company. 

'I'he Tide-Water Pipe Company, limited, is a limited partnership organized 
under the laws of Pennsylvania. The partnership is authorized by its partner
ship articles to transport and refine petroleum as well as to buy and sell this 
commodity. It owns and operates a pipe line through Ohio extending from a 
point in Illinois to a point in Pennsylvania and has other lines in the states of 
Pennsylvania, New York and New Jersey. A lengthy statement of facts is made 
from which, however, it is difficult to determine whether or not the company 
is actually engaged in the business of refining oil. 'I'he statement is made that, 
"we buy oil in Illinois, we transport it to Rixford (Ill.) * * "' at Rixford it is 
transported by the main line to Bayonne (N. J.) * * "· Our income is derived 
from the sale of the oil at the seaboard to our own refinery. * * * We have no 
transportation charge for the oil coming in from any of these branches or anY 
over the main line." 

It seems apparent from this statement of facts that if this partnership is 
engaged in the business of refining oil it keeps t~at business separate so that the 
oil which is purchased in Illinois and transported through Ohio is sold to the 
refinery in New Jersey, by whomsoever the refinery is owned and operated. I 
shall, therefore, consider the business of this company as being substantially 
similar (save with respect to the ownership of the transportation line) to that 
conducted by the Producers' and Refiners' Oil Company, i. e., the business of 
transportation of oil purchased at the point of origin and sold at the point of 
delivery, so that while in the transportation lines the commodity is the property 
of the transporting company. 

None of these companies admit that they are in fact engaged in the trans
portation business as a common carrier, although the Producers' and Refiners' 
Oil Company admits a willingness to engage in business in this manner, and that 
it is holding itself out in a tentative way, so to speak, in this capacity. The 
other companies assert that the business conducted by them is purely private 
and deny that they can be considered as "public utilities" and as "pipe line com
panies" for any purpose. 

The question which the commission desires to submit for my consideration, 
and upon which my opinion is requested is: 

"Whether these companies are 'pipe line companies' and subject to 
the provisions of the act of May 31, 1911, as to making property reports 
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to this commission and paying excise taxes thereon upon their gross 
receipts?" 

This question involves the consideration of the following sections of the Gen
eral Code, being sections of the tax commission act of 1911, 102 0. L. 224: 

"Section 5415. The term 'public utility' as used in this act means 
and embraces each corporation, company, firm, individual and associa
tion, their lessees, trustees, or receivers * " " herein referred to as 
,, * * pipe line companies * * " and such term 'public utility' shall 
include any plant or property owned or operated, or both, by any such 
companies, corporations, firms, individuals or associations. 

"Section 5416. That any person or persons, firm or firms, co-part
nership or voluntary association, joint stock association, company or 
corporati9n, wherever organized or incorporated; * * *, when engaged 
in the business of transporting natural gas or oil through pipes or 
tubing, either wholly or partially within this state, is a pipe line com
pany; * * * 

"Section 5417. The term 'gross receipts' shall be held to mean and 
include the entire receipts for business done by any person or persons, 
firm or firms, co-partnership or voluntary association, joint stock associa
tion, company or corporation, wherever organized or incorporated, from 
the operation of any public utility, or incidental thereto or in connection 
therewith. The gross receipts for business done by an incorporated 
company, engaged in the operation of a public utility, shall be held to 
mean and include the entire receipts for business done by such com
pany under the exercise of its corporate powers, whether from the opera
tion of the public utility itself or from any other business done what
soever. 

"Section 5419. The property owned or operated by a public utility, 
required to make return to the commission of its property to be as
sessed for taxation by the commission, shall be deemed and held to in
clude such utility's plant or plants and all real estate necessary to the daily 
operations of the public utility and all other property, moneys and 
credits owned or operated, or both, by it wholly or in part within thjs 
state, used in connection with or as incidental to the operation of the 
public utility, whether the same be held in common or by the individuals 
operating such public utility. In the case of incorporated companies, all 
the real estate, personal property, moneys and credits owned and held 
by such corporation within this state in the exercise of its corporate 
powers, or as incidental thereto, whether such property, or any portion 
thereof, is used in connection with such public utility business or not, 
shall be conclusively deemed and held to be the property of such public 
utility. 

"Section 5420. Each public utility, as defined in this act, except express, 
telegraph and telephone companies, shall annually, on or before the first 
day of March, make and deliver to the tax commission of Ohio, in such 
form as the commission may presc~ibe, a statement with respect to such 
utility's plant or plants and all property owned or operated, or both, by 
it wholly or in part within this state. 

"Section 5422. Such statement shall contain: 
"1. The name of the company. 

"2. The nature of the company, whether a person or persons, firm, 
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association or corporation, and under the laws of what state or country 
organized. 

"3. The location of its principal office. 
"4. The name and postoffice address of the president, secretary, 

auditor or the principal accounting officer or person, treasurer, and 
superintendent or general manager. 

"5. The name and postoffice address of the chief officer or managing 
agent of the company in this state. 

"6. The number of shares of the capital stock. 
"7. The par value and market value, or if there is no market 

value, the actual value of its shares of stock on the first day of the 
month of January in which the statement is made; the amount of capital 
stock subscribed, and the amount thereof, actually paid in. 

"8. A detailed statement of the real. estate owned by the company 
in this state, where situated, and the value thereof as assessed for taxa
tion, making separate statements of that part used in connection with the 
daily operations of the company, and that part used otherwise, if any 
such there be. 

"9. An inventory of the personal property, including moneys, in
vestments and credits, owned by the company, in this state, on the 
first day of the month of January in which the statement is made, 
where situated, and the value thereof, making separate statements of 
that part used in connection with the daily operation of the company, 
and that part used otherwise if any such there be. 

"10. The total value of the real estate owned by the company and 
situated outside of this state, malting separate statements of that part 
used in connection with the daily operations of the company, and that 
part used otherwise if any such there be. 

"11. The total value of the personal property owned by the com
pany and situated outside of the state, making separate statements of 
that part used in connection with the daily operations of the company, 
and that part used otherwise if any such there be. 

"12. The total amount of bonded indebtedness and of indebted
ness not bonded; the gross receipts for the preceding calendar year 
from any and all sources and the gross expenditures for the proceeding 
calendar year. 

* * * * • • 
"14. In case of pipe line, gas, natural gas, waterworl's and heating 

or cooling companies, such statement shall also show: 
"(a) The number of miles of pipe line owned, leased or operated 

within this state, the size or sizes of the pipe composing such line, and 
the material of which such pipe is made. 

"(b) If such pipe line be partly within and partly without this 
state, the whole number of miles thereof within this state and the whole 
number of miles without this state, including all branches and con
necting lines in and out of this state. 

"(c) The length, size and true and actual value of such pipe line 
in each county of this state: including in such valuation the main line, 
branches and connecting lines, and stating the different values of the 
pipe separately. 

"(d) Its pumping stations, machine and repair shops and machinery 
therein, tanks, storage tanks and all other buildings, structures and ap
pendages connected or used therewith. including telegraph and telephone 
lines and wires, and the true and actual value of all such stations, shops, 
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tanks, buildings, structures, machinery and appendages and of such 
telegraph and telephone lines, and the true and actual value thereof in 
each county in this state in which it is located; and the number and 
value of all tank cars, tanks, barges, boats and barrels. 

"Section 5423. On the second :Monday of June of each year, the 
commission shall ascertain and assess, at its true value in money, all 
the property in this state of each such public utility, subject to the pro
visions of this act, other than express, telegraph and telephone companies. 

"Section 5424. In determining the value of the property of each 
such public utility to be assessed and taxed within the state, the com
mission shall be guided by the value of the property as determined by 
the information contained in the sworn statements made by the public 
utility to the commission and such other evidence and rules as will 
enable it to arrive at the true value in money of the entire property of 
such public utility within this state, in the proportion which the value 
of such property bears to: the value of the entire property of such public 
utility. 

"Section 5425. 'rhe property of such public utilities to be so assessed 
by the commission shall be all the property thereof, as defined in section 
forty-three. 

"Section 5426. Before the assessment of such property each of such 
public utilities (and railroad or street, suburban or interurban railroad 
companies) shall have the right, upon written application, to appear 
before the commission and to be heard in the matter of the valuation 
of its property for taxation. 

"Section 5470. Each public utility * * * doing business in this state 
shall annually * * * under the oath of the president, secretary, treasurer, 
superintendent or chief officer in this state, of such association or cor
poration, if an association or corporation, make and file with the com
mission a statement in such form as the commission may prescribe. 

"Section 5471. The statement provided for in the preceding section, 
shall contain: 

"1. The name of the company. 
"2. That nature of the company, whether a person or persons or 

association or corporation, and under the laws of what state or country 
organized. 

"3. The location of its principal office. 
"4. 'I'he name and postoffice address of the president, secretary, 

auditor, treasurer and superintendent or general manager. 
"5. The name and postoffice address of the chief officer or managing 

agent of the company in this state. 
"Section 5474. In case of all such public utilities except railroad, 

street, suburban and interurban railroad companies, such statement shall 
also contain the entire gross receipts of the company, including all sums 
earned or charged, whether actually received, or not, from whatever 
source derived, for business done within this state for the year next 
preceding the first day of May, including the company's proportion of 
gross receipts for business done by it within this state in connection with 
other companies, firms, corporations, persons or associations, but this 
shall not apply to receipts from interstate business, or business done for 
the federal government. Such statement shall also contain the total 
gross receipts of such company for such period in this state from busi
ness done within this state. 

"Section 5475. On the first Monday of September the commission 
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shall ascertain and determine the entire gross receipts of each light, gas, 
natural gas, pipe line, waterworks, messenger or signal, union depot, 
heating, cooling and water transportation company for business done 
within this state for the year then next preceding the first day of 
:\Iay, and of each express, telegraph and telephone company for busi
ness done within this state for the year ending on the thirtieth day of 
June, excluding therefrom, as to each of the companies named in this 
section, all receipts derived wholly from interstate business or business 
done for the federal government. 

"Section 5487. In the month of October, the auditor of state shall 
charge for collection, from each pipe line company a sum in the nature 
of an excise tax, for the privilege of carrying on its intrastate business, 
to be computed on the amount so fixed and reported to him by the com
mission, as the gross receipts of such company on its intrastate business 
for the year covered by its annual report to the commission, as re
quired in this act, by taliing four per cent. of ali such gross receipts, 
which tax shall not be less than ten dollars in any case." 

663 

The questions presented have, as I have already indicated, seemed very 
difficult to me. However, after careful consideration it has occurred to me that 
the cases of these four mentioned companies, with the exception already referred 
to. are not by any means identical, and it has been helpful to me to note at the 
outset certain distinctions which have occurred to me, and which may serve to 
simplify a discussion of the entire question. 

I call attention to the fact that the Pure Oil Company is, in point of fact, 
engaged in Ohio in the sole business of producing oil. It owns a pipe line but 
i's not operating the same. It seems to me that the fact that this company is 
not operating its pipe line is conclusive of the question so far as it is concerned. 
It is certainly not "engaged in the business of transporting oil through pipes," 
within the meaning of section 5416. 

I, therefore, advise that the Pure Oil Company is not a public utility. This 
does not, however, as I shall hereafter point out, signify that the pipe line owned 
by this company but operated by another company is not to be valued for taxa
tion as a "pipe line," even though by the arrangement between the parties the 
assessment made as a result of such valuation, may render this corporation 
ultimately liable for taxes levied thereon. 

The case of the Ohio Oil Company should next be considered. This cor· 
poration is primarily a producing company. It transports oil but not for the 
purpose of conveying it to market. At least the transportation in which the com
pany engages does not result in delivering the oil to the refinery. This company 
does not lmy petroleum but does sell it. When the oil is sold it is delivered, 
not directly to the refinery but to another transportation company. The sole 
purpose of the transportation operations of this company, extensive as they 
are, is to make the petroleum available for storage in its own storage tanks. 
During the entire time that this company holds possession of the oil it acts 
primarily in the capacity of a producer. In this respect its ownership of the 
oil which it is engaged in transporting is perhaps of different significance from 
the ownership of the oil, both owned and transported by the Producers' and 
Refiners' Oil Co., and the Tide-Water Pipe Company, respectively, under the facts 
in regard to these companies as I have stated them. I think this distinction is 
of some importance as will hereafter more clearly appear. 

The Ohio Oil Company is, then, in a word, engaged in transporting oil which 
it has itself produced for the purpose of collecting it together in convenient 
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places for storage. The storage tanks are in turn connected with other pipe 
lines not owned or operated by the company through which the crude petroleum 
is again transported and sold to the refiners. 

The commission will recall that in a recent opinion respecting certain cor
porations incidentally engaged in furnishing electric current to consumers I 
held that the mere fact that such an activity is merely incidental to some other 
principal business, is immaterial as affecting the status of such corporation as 
an "electric light company" and accordingly a "public utility" under the sections 
above cited. This is because section 5416, General Code, in defining "electric 
light company" contains the following language: 

"Wben engaged in the business of supplying electricity for lighting, 
heating or power purposes to consumers within this state, is an electric 
light company." 

Every element of this definition is satisfied by the case of a corporation 
which actually does supply electricity to consumers, regardless of whether or 
not it be incidental to some other paramount business. This is true, as I tried 
to point out in the other opinion, whether the question turns on the mere phrase
ology of the definition itself or upon the fundamental reason and theory of 
the tax. 

The conclusion reached in this opinion is not of very great assistance in 
considering the case of the Ohio Oil Company however, because the phrase "to 
consumers" finds no counter-part in the definition of the "pipe line company" 
as above quoted, unless such a counter-part must be supplied by interpretation. 
This, it is alleged, must be done. It is argued· with great force that an "electric 
light company" is not such unless it supplies "consumers;" and a gas company 
is not such unless it serves "consumers." So also with a "natural gas company" 
a waterworks company, a heating company, and a cooling company, the definitions 
of all of which "public utilities," as found in section 5416, contains the identical 
phrase "supplying * * * to consumers." 

Again, in some of the definitions in this lengthy section in which this 
identical phraseology is found, there are similar phrases like, "supplying mes
sengers for any purpose" in the definition of a "messenger company." The idea 
of service to others, presumably the general public, being latent here. There
fore some relation to the general public or to those who are served, or would be 
served by the business of transporting oil must be shown to exist before, having 
regard to the intent of the section as a whole, the definition of a pipe line company, 
or rather the spirit of that definition, could be satisfied. So that it is urged 
that by construction the phrase "for others than itself," or some equivalent 
should be understood and interpolated in that portion of section 5416 which de
fines a "pipe l!ne company." Indeed, it is urged that even a more compre
hensive phrase should be so understood, viz., something to the effect that the 
oil transported is not the property of the transporting company. 

Reference to one of the former opinions of this department leads me also to 
mention a more recent opinion in the matter of certain freight line companies in 
which I held that the fact that a freight line business of a company might be 
carried on as incidental to some other business, and that the freight transported 
might belong to the company itself, were both immaterial as determining its 
status for taxation. This is because the phrase "whether such freight is owned 
by such company, or any other person or company," is found in that portion of 
section 5416 which defined the phrase "freight line company." So that it is dif
ficult to draw any conclusive inference from other provisions of this section by 
which interpretative light may be thrown upon the exact meaning of a "pipe 
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line company" therein. On the one hand it might be argued that whereas phrases 
like "supplying to consumers" are frequently used in the section, and no similar 
phrase is found in the definition in question itself, the silence of the legislature is 
significant and must be applied upon a principle analogous to that referred to as 
expressio unius est exclusio alterius. That is to say if the legislature had in
tended further to qualify its definition of a "pipe line company" it would have 
done so inasmuch as it was careful similarly to qualify other definitions framed 
by it in the same section. On the other hand it is pointed out that the term 
"public utility" as used in the preceding section ought to be given some weight 
and that the obvious intent of the use of this phrase ought by itself to qualify 
each and every one of the definitions found in section 5416. 

I have, however, in one of the previous opinions to which I have referred, 
shown by examination of the legislative history here involved that this phrase 
"public utility" must be regarded as descriptive but not as definitive. It is an 
artificial term and as such is not of great weight in qualifying definitions which 
were framed historically before it ever came into use in this connection. On 
the same side of the ledger, so to speak, however, there is another consideration 
which is the opposite of the one already discussed as tending to show an inference 
that the legislature did not intend further to limit its definition of the term 
"pipe line company;" that is, the fact that the definition of a "freight line com
pany" found in this section contains the express qualification already referred 
to. From this it might be argued that if the legislature had intended that the 
fact that a pipe line company is transporting oil which is its own property should 
be regarded as immaterial, it would have said so unequivocally as it has done 
in defining the term "freight line company." The force of this consideration is 
somewhat mitigated by the historical fact that prior to the revision of the tax 
laws by the legislature of 1911, the definitions of sleeping car, freight line and 
equipment companies were found in a separate section, and indeed, were original
ly part of an act entirely separate and distinct from that in which the other 
definitions now found in the same section are incorporated. 

Hence, it is true that from the standpoint of interpretation, the section itself 
is not a single legislative idea but is rather a conglomeration of several dis
tinct legislative ideas. Again, the inference just referred to, even if permis
sible, could bear upon the argument respecting ownership only, and not upon 
that respecting mere relationship to the public or that portion of it to be 
served by the transportation of oil. 

Therefore, while due weight must be given to the consideration which I 
have discussed as bearing upon the meaning of the definition of a "pipe line 
company" as found in section 5416, General Code, yet in the ultimate analysis 
I think that the definition must be interpreted in the light of the facts sur
rounding the business of transporting oil. In this same connection too, I may 
refer to the fact that. as I am informed, the interstate commerce commission 
has, under favor of an act of congress, declared all interstate pipe lines to be 
common carriers of interstate commerce, regardless of the ownership of the 
oil transported through them, and regardless also of the connection in which 
the transportation takes place. This order, however, was promulgated subse
quently to the enactment of the statute now under consideration, and, of course, 
long after the original adoption of the definition which I am now discussing, 
'Yhich was enacted in 1896. The re-enactment of this definition from time to 
time without verbal-chil.nge is sufficient, it seem:s to me,-to show that the legislature 
did not intend the phrase employed by it to have a meaning broader than the 
original meaning thereof. 

So it is that I have reached the conclusion that after all the definition in 
questfon is not to be interpreted by reading into .its phraseology any additional 
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qualifying language, but that rather the nature of the "business of transporting 
oil" must be ascertained by reference to undisputed facts. 

Now as I have already pointed out, the Ohio Oil Company itself transports 
oil, but this transportation is not only incidental to the business of production 
in the sense that it grows out of production but is completely incidental to 
the business because the oil after receiving the transportation which is given 
to it by this company is still, so to speak, producer's oil. It has not yet become 
available for refining. Now while the facts respecting the oil business as a 
whole are by no means free from confusion and doubt, it seems certain that the 
business as a whole may and must be divided into three distinct processes, viz.: 
production, transportation and refining. These three processes for the purpose 
of this opinion may be defined as follows: 

Production is the process by which the crude petroleum is brought from 
its natural reservoirs to the surface and there stored or otherwise made avail
able for the second or intermediate process of the business. 

Refining is the process by which the crude petroleum is made available for 
commercial use in various forms. It is a species of manufacturing; whereas 
the production of oil is a species of mining. One transforms thll raw material 
produced by the other into articles of use and consumption. 

Now it is a fact, I think, that for reasons similar to those which have 
located steel mills, for example, geographically remote from iron mines, the 
refineries are located geographically apart from the producing fields, or some 
of them at least. We may therefore imagine two groups of persons engaged 
in these different branches of the oil business, viz., the producers and refiners. 
In order that they may come into that contact by and through which the busi
ness may be carried on, the intervention of a third class of persons, which has 
been suggested by the above definition, is required. This leads to the formula
tion of "transportation" as applied to the oil business as follows: 

Transportation in the oil business is that activity or business by which 
crude petroleum is taken from the producer and delivered to the refiner, who 
in this instance correspon?s to the "consumer" who is fnentioned in some of 
the other definitions in section 5416. 

Now the service rendered by a transporter of crude petroleum is unlike that 
rendered by a "natural gas company" or a "waterworks company" and is like 
that rendered by a railroad company in that it is not given to or for the 
benefit of the class of persons to whom deliveries are made alone. It is this 
question ;which bas given me the greatest difficulty, and after conducting an in
vestigation into the customs of the oil business, I have come to the conclusion 
that it would not be fair to state either that transportation in the oil business 
is a service performed for the refiner or that it is a service performed for the 
producer. H is in point of fact a service performed for both the refiner and 
producer without which neither could do business with the other. So the 
business is like any other transportation business, except that it does not in
volve the public as such. That is to say, any person engaged in almost any 
business is likely to require the service of a common carrier of persons or 
freight, such as a railroad, interurban railroad or water transportation com
pany; but it is only the producers and refiners of oil who can ever require the 
services of a transporter of oil, when the transportation is effected by means 
of pipe lines. That is to say, while some help might he obtained from consider
ing that railroads and water transportation companies, for example, became 
such by holding them.selves out to the public as common carriers for all who 
may require their services, yet this consideration is not very helpful as ap
plied to the business of transporting oil, because an oil pipe line is incapable 
of transporting anything but oil. Therefore, a pipe line can never be a "common 
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carrier" in the full sense that a railroad can become one. So transporters of 
oil deal not with the public at large but with a very limited and restricted part 
of the public, viz., the producers and refiners of oil. It can take on its freight 
only in the producing fields and can deliver its consignment only at the refinery. 

With these definitions and principles, all of which I think are practically 
true from the standpoint of facts at hand, I pass again to the specific case of 
the Ohio Oil Company. This corporation does not employ its pipe line for the 
purpose of transporting oil in the sense that I have defined the business of 
transportation, being engaged in the business of production, it devolves upon 
this company, as a part of that business, to collect the oil taken from the 
wells and to place it in storage tanks. To be sure storage tanks are also used 
in the transportation business if I am not mistaken. On this point, however, 
it seems clear that the storage of oil is not an essential part of its transporta· 
tion, but is in a measure, at least, an essential part of its production, for while 
the crude oil remains in the storage tank it remains the property of the pro· 
ducer even when the storage tank belongs to the transporter, and I am informed 
that it is customary in •the business for. transporters of oil maintaining storage 
tanks to charge storage upon oil received by them for transportation between 
the time when the oil is received and when it is sold to the refiner; and that 
often oil is delivered by producers to transporters for storage facilities and is 
held in their tanks subject to storage charges for considerable lengths of time 
awaiting a more favorable market for the product. 

Now I apprehend that no one would say that a producer of oil on a large 
scale, who collected the product from his numerous wells and stored it in a 
given place in the same oil field where a number of storage tanks were located 
in close proximity to a potential connection with a transportation line operated 
by another, was engaged in the business of transportation because of the opera· 
tion of such pipe lines and the equipment necessary therefor as might be re
quired in order to get the petroleum from the wells to his own storage tanks. 
'T'his is because his intention, in operating such pipe lines, is not to start the 
oil on its journey to the refinery, which journey constitutes its "transportation" 
as I have above defined it, but rather to store the petroleum and thereby actual
ly to withhold it from true transportation and delivery to the refinery until 
the most favorable time for such transportation and delivery. It would be 
easy to reach this cdnclusion were the storage tanks in close proximity to the 
wells and did this process involve no lengthy mileage of trunk pipe line. Yet 
upon careful consideration I cannot determine in my own mind that the mere 
length of the transit, and the mere separatio'n of the storage tanks from the 
producing field., where both belong to and are controlled by the producer him
self, are either of them material. Once the principle is laid down that trans
portation for the producer's own convenience is not the business of transporta
tion which the statute describes, it must be applied regardless of the extent 
of the transportation. 

Just at this point the question naturally arises as to what the holding 
would be on the above principle as to a pipe line owned by a refiner and oper
ated in connection with the refinery, which none of the particular pipe lines 
about which you inquire are, unless it be the Tide-Water Pipe Company, in 
case the pipe line should connect directly with the producer's wells or with 
storage tanks supplied by a pipe line managed by a producer in the manner in 
which the Ohio Oil Companys' storage is conducted and maintained. That is 
to say, if the business of the Ohio Oil Company does not constitute transporta
tion because it is conducted as a part of the business of production, then 
would the transportation of oil through a pipe line managed and conducted 
by a refiner in connection with his refinery constitute the business of transporta
tion? 
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mention this question so that no unwarranted inference may be drawn 
from the preceding discussion. At a matter of fact-although this point is not 
necessary to the determination of any of th~ questions presented by you in 
your letter-I am of the opinion that a pipe line operated in connection with 
a refinery would under certain circumstances constitute the transportation of 
oil within the meaning of section 5416. So also I am of the opinion that a 
pipe line operated in connection with producing wells or producers' storage 
tanks if the pipe line extended to and delivered the oil to the refinery would 
constitute a transporting agency. In other words it is the transportation which 
takes the crude petroleum from the producer and delivers it to the refiner 
which constitutes the business of "transporting oil" within the meaning of 
said section. 

The transportation business conducted by the Ohio Oil Company is closely 
analogous to the incidental transportation conducted by large manufacturing 
plants and extensive mines. Railroads operated in such manner are not to be 
regarded as "railroads" within the meaning of the section under consideration. 
This is obviously the case. 

For all of the foregoing reasons then I am of the opinion that the business 
conducted by the Ohio Oil company does not constitute that company a "pipe 
line company" and a "public utility" within any of the provisions of the act 
of May 31, 1911, containing the sections above quoted. 

There remains to be considered yet the case of the Producers' and Refiners' 
Oil Company and the Tide-Water Pipe Company, which for the purpose of this 
opinion have 'already been assumed to be substantially similar. I have pointed 
out that the facts stated with respect to the second mentioned company are not 
as complete as might be desired, yet for reasons which I have already mentioned 
I think the conclusion· which I should reach upon either of the two possible 
constructions which might be placed upon that statement of facts would be the 
same. For the present, however, I shall consider the two companies just named 
together. 

It appears from the above statement of facts that these two companies arc 
actually engaged in taking oil from the producer and delivering it to the refinery, 
so that insofar as these facts are concerned the definition of the business of 
transportation already framed is completely satisfied. However, the business 
conducted by each of these companies supplies an additional element not here
tofore considered, viz., the fact that they actually purchase the oil from the 
producer and sell it to the refiner so that while it is in transit it is the property 
of the transporting company. Now it is apparent at a glance that these com
panies do two things, viz., they transport crude petroleum and they buy and 
sell the same commodity. In both capacities they constitute the go-between 
with respect to the producer and refiner. They are like, in one aspect of their 
business, a jobber or wholesale dealer in merchandise, except that jobbers and 
wholesale dealers might more properly be regarded as .distributors than as 
collectors, whereas these companies in their relation to the refiners serve as 
collecting agents in that the volume of petroleum delivered to a single pur
chaser is greater than the volume received from a single producer if indeed the 
former does not constitute the entire volume of oil transported. 

On the other hand, as already pointed out, the two companies are clearly 
engaged in transporting oil. A question might, therefore, be raised as to 
whether the purchase and sale of the commodity is "incidental" to the trans
portation, or, on the other hand, whether the transportation is incidental to 
the mercantile business. This puzzling question, however, is not necessarily 
determinative of the ultimate issue involved. In the first place the principles 
announced in the former opinion to the commission in the matter of certain 
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electric light companies comE> into play here. The mere fact that the so-called 
"public utility" business is merely incidental to another paramount activity 
does not necessarily point to the conclusion that the company is not within the 
intendment of the public utility taxation statute. Applying this principle to the 
facts respecting these two companies would result in holding that even if the 
transportation of oil be regarded as incidental to the mercantile business trans· 
acted by the companies, yet the transportation itself being such transporta
tion as the statute contemplates would render each of he companies a "pipe 
line company" within. the meaning of the section. 

But I am not so sure that it can be claimed that the transportation is even in
cidental to other business conducted by these companies. Broadly speaking, 
the activity of these companies, as already pointed out, is limited to satisfying 
the economic needs of two classes of persons, viz., the producers and the re
finers who without their intervention could not come together in such fashion 
as to enable the business as 31 whole to be carried on. The economic want which is 
satisfied is primaril:y that of transportation. That is to say, if the refineries 
were located in the producing fields these companies could not do business. 
There would be no demand for their services. They could not buy from the 
producers nor sell to the refiners; because in that event the two clll.sses of 
persons would deal directly with each other. It is only because of the geo
graphical separation of the two classes that these companies exist at all. I 
might interpolate here a remark which, of course, has no force or weight in 
itself but which is an interesting sidelight upon the question, the very name of 
one of these companies "The Producers' and Refiners' Oil Company" is sug
gestive of the business in which it is engaged, which is the business of bringing 
producers and refiners together. 

Now these companies choose to se~ure their remuneration for the service 
which they render by taking title to the commodity which they transport. That 
is to say, they might conduct themselves as carriers, and as such make stipulatetl 
rates for certain transits at which they would transport oil, either at the cost 
of the producer or at that of the refiner-most likely the latter if my under
standing of the businE-ss is correct. Instead of so doing, however, they make 
an outright purchase of the oil in the producing field and an outright sale of 
it at the refinery. This does not, however, in my judgment alter the essential 
nature of the business transacted by these companies from the standpoint from 
which they have been under investigation by me. In fact these companies do 
no more than is done by any so-called "public pipe line," if any such there bE). 
(In point of fact I am informed that in Ohio at any rate there are not many 
pipe line companies which purport to be actual common carriers of crude 
petroleum, although there are many pipe lines in operation.) The business then 
is in all respects a transportation business. It is such a business also as, in 
a sense, constitutes a service to so much of the public as is concerned in the 
general oil business. These things being true I am of the opinion that the mere 
taking of title in the oil transported is a fact insufficient to alter the legal 
effect of the other facts which are presented. 

It is, therefore, my opinion that the Producers' and Refiners' Oil Company, 
limited, and the Tide-Water Pipe Company, limited, are "engaged in the busine'ls 
of transporting oil through pipes" within the meaning of section 5416, and that 
they thereby become "pipe line companies" within the meaning of said section, 
and their plants become "public utilities" within the meaning of section 5415, 
General Code. 

As, to the suggested further question respecting the specific liability of these 
companies for taxes I refer the commission to a previous opinion in the matter 
of the Connecting Gas Company in which it is pointed out that business of this 
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ldnd is interstate in its character and, therefore these companies would be 
liable for little, if any, excise taxes on gross receipts. 

So far as property taxes are concerned I note one contention made by the 
Tide-,Vater Company, limited, which deserves consideration. It is claimed 
by the representative of that company that the line which runs through Ohio 
is independent of other lines owned by the company. If this is indeed true 
then for purposes of property valuation the commission would be limited to 
the line which traverses Ohio for the purpose of apportioning on the unit basis, 
that is to say, even if this limited partnership be regarde~ as an "incorporated 
company" within the meaning of section 5419, General Code, above quoted, and 
accordingly if the commission's first inquiry by virtue of such section would 
be into the total value of all the property owned by the company wherever 
located, then if the said line in Ohio is separated from other pipe lines the 
value of all such other pipe lines and equipment and property used in con
nection with them should first be deducted from the total so ascertained before 
the apportionment required by section 5446, General Code, above quoted is 
made. But if the commission ascertains that although there are distinct and 
in a sense separate branch lines which are owned by this company, of which the 
Ohio line is one such line, together, constitute a single system used for a single 
purpose, then on the authority of Adams Express Co. vs. Ohio State Auditor, 
165 U. S. 683, the commission may, and should, ascertain the value of the whole 
system and upon the equitable basis enjoined by the section just referred to ap
portion the ascertained value between Ohio and the rest of the world, due care 
being exercised to allow for any essential differences which exist among various 
lines which the company owns and operates. 

456 

Yours very truly, 
TL'IfOTHY s. HOGAN, 

Attorney General. 

THE PRODUCERS AND REFINERS Oi:L COMPANY IS NOT LIABLE FOR 
TAXES AS A FOREIGN CORPORA'I'ION, BUT IS LIABLm FOR EXCISE 
TAX. 

The Producers and Refiners Oil Company is not liable tor tax as a foreign 
corporation tor profit. This ccnnpany is liable for excise tax if it has any gross 
receipts tor business done in Ohio, upon which to compute such excise tax. 
This company is not liable at all tor reports and tees as a foreign corporation 
tor profit. 

COLUMBUS, OHIO, May 4, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE:IIEx :-On November 22, 1912, you submitted to this department 
for an opinion thereon a question which I shall presently state respecting the 
status of the Producers & Refiners Oil Company as a foreign corporation for 
franchise taxation. Previously you had submitted th-e facts respecting this 
company, together with other companies doing a somewhat similar business, for 
my opinion as to whether or not the business done by those ~ompan:cs con
stitutes them "public utilities" for excise and property taxation purposes. 

I have come to a conclusion with regard to this nquest which in reality 
obviates the necessity for considering the latter question. Because of the 
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principles involved, however, I have nndertal,en to answer the question as it 
would have to be answered if the Producers & Refiners Oil Company were not 
a "public utility company." The question is raised by the following facts: 

"The Producers & Refiners Oil Company is a corporation organized 
under the laws of Pennsylvania, and on August 7,1906, complied both with 
sections 148c and 148d of the Revis2d Statutes. Ever since that date 
it has annually made reports as a foreign corporation for profit and has 
paid the minimum fee of $10.00. 

"The property of the company located in Ohio is small in value 
as compared with that located outside of Ohio. The business trans
acted in Ohio is separable into two classes, viz: 

"1. A relatively large amount of crude petroleum was bought 
by the company and delivered into its Jines for transportation into 
other states. 

"2. A very small amount of local business intrastate in char· 
acter was also transacted. 

"The company buys crude petroleum in Ohio and owns a pipe line 
through which it transports the crude petroleum purchased by it into 
other states where it is sold to purchasers. In short, the company 
may be regarded, for the purpose of this opinion, as doing a "pipe 
line' business Exclusively inasmuch as it neither produces nor refines 
petroleum." 

This statement, however, must be qualified by noting the fact that tho 
company actually becomes the owner of the petroleum which is transported in 
its pipe lines and thus becomes a middle-man in the purchase and sale of the 
product as well as a transporting agency. 

The company contends that in determining the proportion of the author· 
ized capital stock represented in this state so far as business is concerned, the 
commission must compare purely local business transacted in Ohio, which is 
small in amount, with the business transacted outside of Ohio, for the reason 
that the other business of the company transacted in Ohio, which is large in 
amount, is interstate in character, and cannot lawfully be used for the pur
pose of computing the annual fee as that would impose a burden upon inter· 
state commerce in violation of the federal constitution. 

The question, therefore, is as to whether the commission in determining 
the proportion of the authorized capital stock of the company represented in 
this state may ascertain the same upon the basis of the entire amount of 
business transacted, or is the commission limited to the relatively small 
amount of purely local business for this purpose? 

I calJ attention to an opinion rendered somewhat recently to the com
mission in the matter of the Detroit & Cleveland Navigation Company. In 
that opinion I traced the legislative history of the so-caiied "Willis law" with a 
view to disclosing the meaning of the phrase "subject to complianc~ with all 
other provisions of law," found in section 5499, General Code. I came to the 
conclusion that the meaning of this phrase is "subjePt to compliance with sec
tion 183, Gem ral Code." That is to say, I was then of the opinion, and still 
am, that foreign corporations which are not liable to compliance with section 
183, General Code, are not liable for annual reports and fees under the so
ca!led "\Villis law" provisions of the present Tax Commission law. Til~ 
corporations which are not subject to section 183, General Code, are those 
enumerated in section 188, General Code. The following provision of this 
section will be sufficient for present purposes: 
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"The preceding five sections shall not apply to foreign * * '' 
express, telegraph, telephone, railroad, sleeping car, transportation or 
other corporations engaged in Ohio in interstate commlrce; * *" 

The Producers & Refiners Oil Company is a foreign corporation engaged 
in interstate commerce in the exact sense. Ind~ed, it is engaged in the trans
portation of interstate commerce. Therefore, it is not such a corporation as 
is liable to compliance with section 183, General Code>, which corresponds with 
section 148c of the Revised Statutes. 

It will, therefore, be seen that if the Producers & Refiners Oil Compaf!Y had 
not complied with section 148c of the Revised Statutes and had not pRid taxes 
for a series of years upon the theory that it was subject to such compliance 
the question presented by the facts stated in your letter would be precisely 
. the sam() as that involved in the case of the Detroit & Cleveland Navigation 
Company. 

The opinion in the matter just referred to, however, is not conclusive of 
the question here presented because the Producers & Refiners Oil Company 
has actually complied with section 148c, now section 183 and has actually been 
paying annual fees. This suggests the question as to whether or not a foreign 
corporation which is not subject to compliance with "all other p_rovisions 
of Jaw" witl;lin the meaning of section 5499 but which has actually complied 
with all other provisions of Jaw is subject to the provisions of the sections 
immEdiately following and including said section 5499. 

It might be urged in support of an affirmative answer to the question just 
suggested that the original certificate of compliance, and the annual fee 
exacted from foreign corporations by the sections already alluded to are in 
return for a privilege. Neither the original nor the annual fee constitutes a 
tax upon the doing of business but is a tax upon the right to exercise certain 
corporate franchises. Now it might be asserted that the corporation by secur
ing the original certificate has acquired the right which constitntes the subject 
of taxation, and having so acquired the right cannot be heard to deny its 
liability for the annual tax. 

Upon careful consideration I have· rejected this view and have adopted the 
opposite conclusion. As a matter of fact the act of the Producers & Refiners 
Oil Company in complying with the provisions of section 148c Revised Statutes 
\7as a mere nullity. It conferred upon the· corporation no right which it, so 
f.:tr as its transaction of business was concerned at any rate, would not have 
had without any such action. That is to say, it is now the settled law of the 
United States, as it seems to have been the certain policy of the general 
assembly in enacting sect;on 148c, Revised Statutes, that a corporation of 
one state may without let or hindrance on the part of another state carry on in 
such other state the businEss of transportating or conducting interstate com
merce, and to that end may exercise its corporate powers in such other state 
and be recognized as a body corporate for that purpose. 'Vestern "Union 
Telegraph Co. vs. Kansas, 217 U. S. p. l.; Commercial Co. vs. Glenn. Mfg. Co., 55 
0. S. 217, Fruit Co., vs. Armour, 74 0. S. 168. 

Now while it is reasonable to argue that a tax my be levied upon a right 
to do, even in the absence of its exercise, and that the state has a right to 
tax a privilege of its own creation so that so long as the privilege exists, the 
liability for the tax must also continue, yet if the proposed "privilege" in fact 
has no real existence it is my opinion that. the liability for the tax is likewise 
non-existant. 

The case is entirely different from that of a foreign corporation which 
after taking out a certificate under section 183, General Code, in fact withdraws 



.tXXC.lL REPORT Of' TilE .tTTORXEY GEXER.tL. 673 

from the state and ceases to transact business or to own or use property 
therein. In such a case the liability for the tax continues because the privileges 
-i.e. the right to transact business-still exists. That is to say, the privilege at 
one time existed and was real and substantial. In the case now under dis
cussion, how;;ver, the "privilege" i.e., the supposed act of the state conferring 
rights upon the corporation, never existed in reality or substance. 

For the foregoing reasons I am of the opinion that the Producers & Re
finers Oil Company is in no event liable for taxes as a foreign corporation for 
profit. This is entirely aside from the question suggested by the other letter 
which I have already mentioned respecting the liability of this company for 
excise taxes as a "pipe line company." I have reached the conclusion that this 
company is liable for excise taxes if it has any gross receipts for business done 
in Ohio upon which to compute such excise tax. That liability of itself would, 
by virtue of section 5518, General Code, discharge any supposed liability for 
franchise tax(S as a foreign corporation for profit. If, however, the company 
has no gross receipts from intrastate business done in Ohio, and, therefore, is 
not liable for any excise taxes, then the principles of this opinion apply, which 
is a sufficient reason for going into th3 question in the manner in which I 
have done. 

It is my conclusion, therefore, that the Producers & Refiners Oil Company is 
not liable at all for reports and fees as a foreign corporation for profit, and 
therefore, the exact question which the commission submits cannot be answered. I 
am aware that my opinion was not directly asked upon the question which I 
have actually considered, but on another question. However, on careful con
sideration I became satisfied that I could not answer the commission's ques
tion because, at least so far as transportation companies are concerned, it would 
be impossible for reasons already stated, for a foreign corporation of this kind 
actually engaged in interstate commerce to be liable for any taxes whatever as a 
foreign corporation for profit. 

Yours very truly, 
TiliiOTHY s. HOGA~. 

Attorney General. 

464. 

PARAGON REFINING CO;>.JPANY NOT A PIPE LINE COMPANY UNDER 
THE LAWS OF OHIO. 

The Paragon Refining Company. a corporation engaged, in refining petro
leum, which transfers its petroleum in a pipe line from the field, to its refinery, 
is not a pipe line company within the meaning of section 5416, General Code, for 
excise tax and ge,zeral property tax under the laws of Ohio. 

CoLUl\IBUS, Onw, June 4, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GI·:XTLE~tt:X: In connections with questions involving companies engaged 
in broadly similar business, you have submitted to me, separately, the question 
as to whether or not, upon the following statement of facts, the Paragon Refining 
Company is a "public utility," or a "pipe line company," for excise tax and gen
eral property ta:: purposes under the laws of this state. 

The company is principally engaged in the business of refining, as defined 

22-.A. G. 
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in the opinion respecting the other companies above referred to. In connection 
with its refinery, it operated transportation pipe lines from the producing 
field to the said refinery, through which crude petroleum, some of which is 
produced by the company itself and some of which is purchased from other 
producers, is carried from the field to the refinery. No separate charge is 
made for transportation, nor is the oil produced or purchased by the com
pany sold as it passes from the transportation line into the refinery. 

At first blush I was inclined to the view that the case of the Paragon 
Refining Company is essentially identical with that of The Tide-Water Pipe 
Company, one of the companies considered in the former opinion, and therein 
held to be a "pipe line company," for excise tax and general property tax 
purposes. Upon more careful consideration, however, I observe a distinction 
between the two cases, which, slight though it is, has in my opinion, determin
ing effect. I refer to the fact, as stated in the statement respecting the nature 
of the business of The Tide-Water Pipe Company that although the old trans
ported through its pipe lines was purchased in the field and belonged to the 
company while it was in the pipe line and in course of transportation, and 
although the refinery, in the case of that company, belonged to the company 
itself, yet, there was a separation of the business of refining from the business 
concerning which your question was asked. So that, whether or not, in the case 
of the Tide-Water Pipe Company, the business concerning which your question 
was asked could have been regarded in any sense as incidental to the business 
of refining, yet it was clear that it was not strictly so, having been separated 
therefrom in the usual course of businEss by the company itself. 

The case of the Paragon !Refining Company differs from that of The Tide
Water Pipe Company in this one particular. As in the other case, the oil 
transported belongs to the transporting company, and the activity of trans
portation is incidental to some other business. But in the case of the Paragon 
Refining Company the incidental relation is much closer than that which exists · 
in the other case. There is no separation of the business of refining from that 
of transportation. There are no receipts from transportation-although this 
is not of itself a determining consideration. The important thing is that it 
is, on the statement of facts furnished me, impossible to distinguish and separate 
the transportation activity of the Paragon Refining Company from its refining 
and producing business. 

Now, in the opinion of March 13, to the commission, in which the meaning 
of the word "business" as used in section 5416, General Code, was considered, 
I stated the following conclusion, found on page 19 of the pamphlet which has 
been printed: 

"That conclusion is that a person, partnership or corporation is 
'engaged in the business' defined by section 5416, when it is found doing 
any of the acts therein enumerated, as a continuous or habitual activity, 
whether as a principal pursuit, or an independent, though subordinate, 
undertaking, or as a purely incidental undertaldng. 

"In laying down this broad principle, however, I deem it proper 
to state that it may be subject to certain exceptions. I have no such 
exceptions specifically in mind, but realize that the nature of the 
subject is such that it is unsafe to state rules too rigidly." 

I adhere to the conclusion thus expressed, but in the light of the facts as 
presented by the case of the Paragon Refining Company, I am moved to add 
another qualification to the definition suggested, namely: 
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"In order to constitute a 'business' within the meaning of section 
5416, an activity must be separable, by means appropriate to the pur
poses of the taxes involved, from other activitits to which it may be 
incidental. If the activity is so separable, the mere fact that it is 
merely inciden.al to another activity is immaterial. If, however, it 
is not so separable, then it does not constitute a 'business' within the 
meaning of the statute." 

675 

In reaching this conclusion I have given weight to the legislative his· 
tory of the sections involved, which are quoted in other opinions, and need not 
be quoted here. For the purposes of this opinion, it is sufficient to state that 
most of the definitions in section 5416 were first adopted in the act of 1896, 
and have remained unchanged ever since. The act of 1896 imposed a uniform 
excise tax at the rate of one-half of one per cent. upon certain defined com
panies, among them pipe line companies. I think that it is clear that under 
that law, a pipe line company was not liable for excise taxes and therefore, 
conversely, was not "a pipe line company" in the technical sense, unless it 
had separate receipts from the pipe line business as such, whether those 
receipts were in the nature of transportation charges, or consisted of rereipts 
from sales of petroleum bought and sold by the company for the purpose of 
transportation only, as in the case of The Tide-Water Pipe Company. When the 
receipts of the company consisted entirely of receipts from the sale of manufac
tured products, is in the case of the Paragon Refining Company, I do not 
think that it could have been contended that the company constituted a "pipe 
line company" for the purposes of the original act. 

Now, inasmuch as the definitions found in the original act have never 
been changed, I am of the opinion that they do not include any subjects of 
legislation not included within the terms of the original definitions; and this 
despite the fact that by recent legislation these definitions have been used to 
designate the subjects of general property taxation by and under the unit rule 
of valuation, and have been supplemented by the comprehensive definitions of 
section 5417, for example, under which the gross receipts of a public utility 
which is a corporation are held to mean and include all of the receipts of the 
corporation as such, from what2ver source derived, whether from the opera
tion of the utility or not. The enactment of section 5417 did not, in other 
words, in my opinion, operate to enlarge the class of things comprehended 
within the definition of section 5416, which had been previously adopted, but 
simply operated to enlarge the definition of the term "gross receipts." 

Therefore one test of ascertaining what constitutes a "pipe line company" 
within the meaning of the present Jaws, is afforded by considering what would 
have constituted such a company under the act of 1896. The Paragon Refining 
Company, which did not so conduct its transportation business so as to per
mit separation of its receipts from that source, from its receipts for merchan
dise sold, or even to afford any means of separating its transportation activi
ties from the remainder of its business by any means could not, under the 
original act, have been regarded as a "pipe line company." Therefore, it is not 
a "pipe line company" under the existing law. 

This conclusion is supported by the decisions of the federal courts in two 
cases arising under the federal revenue laws, viz.: United States vs. Northwest
ern Ohio Natural Gas Company, 141 Federal, 198, and United States vs. Con
sumers Gas Trust Company, 142 Federal 134. I confess that I cannot follow the 
learned judges who decided these cas~s through the entire course of their 
reasoning, particularly when they cite the case of Carothers vs. Philadelphia 
County, 118 Penna. State, 485, in support of the conclusions reached by them. 
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However, I heartily agree with the principle announced by the court which is 
to the effect that a tax on the receipts of a business cannot be levied upon a 
company which does the things that would otherwise amount to the business 
taxed, but whose receipts or income are exclusively derived from another 
activity or business to which that activity is purely incidental and into which it 
is so merged as to be incapable of separation therefrom. 

It does not militate against the conclusion which I. have reached, that 
there is no seeming reason for distinguishing between the Paragon Refining 
Company and The Tide-Water Pipe Company, for example, so far as property 
taxation under the unit rule of valuation is concerned. The general assembly 
has been content to adopt the excise tax definitions in defining the subjects of 
this kind of taxation; hence it has failed to comprehend within the definition 
for property tax purposes the companies which fall outside of the definition as 
applied to excise taxes. 

Nor can it be urged, I think, against my conclusion, either in this opinion 
or in the other case involved, that the facts herein are so nearly like those 
respecting the Producers & Refiners Oil Company, for example. The distinc· 
tion, though slight, is sufficient to charge the nature of the business trans· 
acted. 

This opinion should be read in connection with the opinion respecting the 
·four other oil transporting companies. By so doing, the application of so much 
of section 5416, General Code, as relates to pipe line companies, as I construe it, 
may be worked out, I think, in its entirety. 

I am of the opinion, for the reasons above suggested, that the Paragon 
Refining Company is not "a pipe line company" within the meaning of section 
5416 of the General Code. 

Very truly yours, 

542. 

TIMOTHY S. HOGAN, 

.Attorney General. 

TAXPAYERS MAY WORK OUT THE ROAD TAX LEVIED AGAINST THEM 
AT ANY 'I'IME PRIOR TO THE FIRST OF SEPTEMBER, 1913 . 

.Any taxpayer may work out the road tax levied against him any tim"e prior 
to September 1913, and receive a certificate for the same, or if he so desires 
he may pay the tax. 

CoLUMBUS, OHIO, October 1, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLE::IIEN: -On June 16, 1913, I directed to you an opm10n, in which, in 
answer to a question asked by you, I gave it as my view that the passage of 
house bill No. 389 amending section 5649, General Code, would not affect the 
continued operation of section 7488, General Code. This opinion was based 
upon three considerations, viz.: 

1. Section 7488 was not repealed or amended expressly and the presump
tion is against an implied amendment or repeal thereof. 

2. A former general assembly had enacted laws substantially the equiva
lent of present section 7488 and amended section 5649 as a part of the same 
act, seeming to indicate that it was possible for the two statutes to subsist side 
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by side, and leading to the conclusion therefore, that the two sections are not 
necessarily inconsistent. 

3. Where there is a general provision which is inconsistent with a specific 
provision relating to a particular subject, the specific provision is construed as 
an exception to the general provision, even though the latter be later in point 
of enactment. This is a general rule of statutory construction. 

In a letter just received from you, under date of June 21st, you call my 
attention to certain considerations which I overlool{ed and which, in my judg
ment, entirely over-ride the considerations upon which the opinion referred to 
was based. You point out that while section 7488, General Code, vests in the 
township trustees authority to levy a tax which may be worked out by tax
payers in labor performed on the roads at the rate paid for similar services. 
This section of itself does not provide the machinery by which it may be carried 
into effect. That is to say, in order that the declared right of the taxpayer 
to work out his road tax may be made effective and carried into execution it 
is necessary to provide by law for the issuance, by some duly constituted author
ity, of certificates showing the amount of labor performed by an individual 
taxpayer, which certificates would be acceptable at the county treasury in pay
ment of taxes, or some equivalent machinery. 

You point out that former section 5649 did provide such machinery, but 
that the section in its amended form, when the same became effective, does 
not provide such machinery, these provisions of the former section having been 
stricken out. You point out also that the working of the roads is now under 
the direction of the road superintendents, who have been substituted for 
the road supervisors who formerly exercised this duty. 

An examination of the statutes, being sections 7137 to 7180, General Code, 
fails to disclose any authority in the road superintendent to issue any cer· 
tificate receivable at the county treasury in payment of taxes. On the other 
hand, section 7147, General Code, clearly implies that the road superintendent 
shali pay for all labor performed on the roads at the rate of $1.50 per day 
out of funds subject to his disposition. It is true that section 7148 gives the 
superintendent authority to fix compensation for cutting weeds which may be 
credited on the road tax, but this is a special proceeding. Aside from this pro
vision, however, there is no authority vested in the road superintendent to do 
the thing which would be necessary in order to enable the taxpayer to re
ceive credit upon his road tax for work performed by him upon the roads. 

Yqu point out that the same situation existed under the act of 1906 which 
was referred to in the former opinion; so that although it was proper for me 
to impute to the legislature of that year the intention that two provisions similar 
to those found in the amended Jaw of 1913 should exist at the same time, yet 
that intention, even under the act of 1906, was not effective for lack of appro
priate machinery to carry it into effect. These considerations lead to the follow
ing conclusions: 

1. Whether or not the general assembly intended to amend section 7488 
or to repeal it by implication, the amendment of section 5649 so as to strike 
out of that section all machinery for receiving credit on road taxes renders 
said section 7488 inoperative insofar as the right to work out the road tax 
therein provided for is concerned. 

2. Inasmuch as it is of the essence of section 7488 that the tax therein 
provided for shall be subject to be worked out by the taxpayers, subsequent 
legislation which renders the labor provision thereof inoperative, is equivalent 
to a repeal of the whole section. That is to say, the legislature would not 
originally have granted to the township trustees authority to make the levy 
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mentioned in section 7488 in the absence of any machinery giving to the tax
payers the right to work the said tax out on the roads. 

Therefore, I am of the opinion that section 7488 will be no longer effective 
when the amendment of section 5649, General Code, becomes effective, which 
will be, as stated in the former opinion, sometime in August of this year. To 
this extent the former opinion must be regarded as reversed. 

This conclusion makes it necessary to consider the other two questions 
asl,ed in your Jetter of May 17th, which may be combined into a single question 
as follows: 

"Inasmuch as the change in the law did not take place until August, 
1913, if township trustees have levied this year taxes under section 
7488, may the taxpayer discharge the same by labor after the date when 
the repeal and amendment of section 5649, General Code, becomes ef
fective." 

This question is of considerable difficulty. Prior to the enactment of the 
Smith one per cent. law, so-called, the road taxes to be worked out in a given 
year were to be fixed earlier in the year so that the road labor in discharge 
thereof could be performed during the succeeding summer. The machinery for 
this purpose was provided by section 7485, General Code, which provides as 
follows: 

"The auditor of each county, after the county commissioners and 
township trustees at their annual sessions for that purpose, have de· 
termined the amounts to be assessed, for road purposes in their re
spective counties and townships, shall forthwith give notice, in a news
paper in general circulation in the county, of the per cent. on each 
hundred dollars of the valuation so determined to be assessed in 
such county and township respectively. He shall make a list of the 
names of taxpayers, and the amount of road tax with which each 
stands charged, and transmit it to the clerk of the proper township.'' 

I think it is apparent from this section, read in connection with section 
5649, in its present form, i. e. prior to its amendment, wherein the superin
tendent is required to make his return "on or before the 5th day of September 
in the year in which levied," and wherein it is further provided that "when 
such road tax is paid in labor, such labor shall be performed before the first 
day of September in the year in which levied," that the labor should be per
formed before the tax was technically charged for collection. The Smith law 
may have had some technical effect upon the operation of section 7485 after all, 
though the budget commission has no control over levies which may be worked 
out by the taxpayer. It may be (although the point is not decided) that the 
levies themselves do not become perfect until they have been certified through 
the budget commission. 

However, this may be, I am of the opinion that section 5649, General Code, 
in its original form, as aforesaid, continued to control after the enactment of 
the Smith law, and that the labor to be performed must be credited upon the 
tax levied in the year of the performance thereof and not upon the taxes 
charged in the fall of the preceding year. 

If, therefore, township trustees have made a levy for this year under section 
7488, General Code (which they have the right to do), road labor performed, 
at least up to the date when the amendatory act became effective, can be credited 
upon the payment of such taxes through the machinery provided in the present 
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section 5649. This seems to be clear. Your question, however, relates to the 
right of the taxpayers to receive a certificate from the superintendent for labor 
performed after the amendment of section 5649 became effective. 

It will not be necessary to quote section 5649 in full. The section is a 
lengthy one and its contents have already been described. I have already 
pointed out that it is essential to the legislative idea implied in section 7488, 
General Code, that the levy therein authorized to be made, may be worked out 
by the taxpayer. I have also shown that section 5649, General Code, in its 
original form, and the machinery therein provided for, is necessary in order to 
complete the idea of section 7488. In other words, when the levy is made under 
section 7488, the right of the taxpayer to work out the road tax during the 
succeeding summer thereupon attaches under section 5649 in its original form, 
and, therefore, the superintendent will continue to issue certificates, at least 
up to the date when the change in the law became effective. 

In my opinion the case comes within the reason and spirit of section 26, 
General Code, which provides that: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shaii not in any manner affect pending * * * proceedings "' " * 
unless so expressed." 

I am of the opinion that the working out of the road labor under a levy 
made under authority of section 7488 is a proceeding and that the taxpayer has 
a right to pay the tax in road labor and to have issued to him a certificate, so 
that the amendment of section 5649 does nut by virtue of section 26, General 
Code, operate to take away that right. 

Virtually, then, the amendment to section 5649, General Code, although it 
technicaily took effect sometime early in August, 1913, did not become complete 
until after the first of September, 1913, and does not operate at ali until the period 
for the coiiection of road taxes in the year 1914. Therefore, any taxpayer might 
work out, at any time, prior to the first of September, 1913, the road tax levied 
under section 7488, General Code, in the year 1913. 

627. 

Yours very truly, 
TI:ii!OTIIY S. HOGAX, 

Attomey General. 

A FOREIGN CORPORATION, OTHER THAN A TRANSPORTATION COM
PANY, :\lUST PAY FRANCHISE TAX ON ALL ITS PROPERTY AND 
ALL THE BUSINESS TRANSACTED IN OHIO. 

1Vhere a foreign corporation, other than a transportaticn company, trans
acts business and has property in Ohio, so as to make it subject to the annual 
tax on foreign corporations, all the business so transacted in Ohio, tcgethcr 
with the property so owned and used, may be taken into consideration in 
determining that p1·oporUon of the authorized capital stock of the corporation on 
which the computation of the franchise tax may be based. 

CoLu~wus, Oruo, Nov. 25, 1913. 

Tax Commission of Ohio, Columbus, Ohio. 

GE:I'TLE:>.U::I' :-Mr. Lay lin, of this department, informs me that the Tax 
Commission has been confronted in various forms with a question which may 
be generally stated as follows: 
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"A foreign corporation, other than a transportation company trans
acts some business and has some property in Ohio, and is admittedly 
liable for some franchise taxes. A part of its business in Ohio, how
ever, consists of sales of manufactured products in the original package 
or otherwise under such circumstances as to lend support to the con
tention that such businrss is interstate in character, and constitutes 
interstate business. 

"In determining the amount of the authorized capital stock of the 
corporation represented by its property and business in Ohio should 
the commission take into account the business which may be regarded 
as interstate in character?" 

Mr. Laylin informs me that a question of this type has been raised, for 
example, in the matter of the National Biscuit Company, and that the question 
has been discussed informally but that no formal request for an opinion has 
come to this department from you. I have determined to adopt the somewhat 
unusual course of advising you in advance of the receipt of a formal request 
for an opinion for the reason that the question has been cleared up to· a con
siderable extent by the decision of the Supreme Court of the United States in 
the case of the Baltic Mining Company vs. Massachusetts, rendered on Monday, 
November 3, 1913, a copy of which I have receivEd from the clerk of that 
court. 

In that case the Supreme Court sustained the constitutionality of a law 
something like our own law for taxation of the franchises and privileges of 
foreign corporations. The most important section of the Massachusetts act is 
as follows: 

"Every foreign corporation shall, in each year, at the time of 
filing its annual certificate of condition, pay to the treasurer and 
receiver general, for the use of the commonwealth, an excise tax to 
be assessed by the tax commissioner of one-fiftieth of one per cent of 
the par value of its authorized capital stoc~ as stated in its annual cer
tificate of condition; but the amount of such excise tax shall not in 
any one year exceed the sum of two thousand dollars." 

It will be observed that under the Massachusetts law every foreign cor
poration is obliged to pay on the entire value of its authorized capital stock, 
whereas under the Ohio law a foreign corporation is required to pay only on 
such portion of its authorized capital stock as is represented by its property 
and business in Ohio, as compared with its property and business outside 
of the state. In the abstract sense, therefore, the basis of taxation under the 
Massachusetts statute is more extensive, so to speak, than that under the Ohio 
statute. 

The Baltic Mining Company which took the case to the Supreme Court of 
the United States had certain property and assets in Massachusetts but was 
engaged principally in the busimss of mining in theostate of Michigan. Some 
of its product was sold for delivery in Massachusetts and transported from 
the Michigan smelter to the purchaser. The place of sale, as a general rule, 
was New York City, although in exceptional instances sales might be made 
out of the usual course of business in the state of Massachusetts for delivery 
there. 

A case heard contemporaneously with that of the Baltic Mining Company 
was that of the S. S. White Dental Manufacturing Company vs. Massachusetts, 
which presents the converse of the case of the Baltic Mining Company, in that 
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this company, while a non-resident of the state, had a business office and sales 
room in Boston from which place it conduct<:d a business in part consisting 
of mail orders received at, and filled from the Boston sales room, and delivered 
to points outside of the state by means of the instrumentalities of interstatJ 
commerce. 

As stated by :\Ir. Justice Day, who delivered the opinion: 

"The specific objections of the plaintiffs in error to the imposition 
of this tax under the facts shown in the records are threefold: First, 
the tax is a regulation of interstate commerce, in that it impOS(S a di
rect burden upon that portion of the business and capital of the 
plaintiffs in error which is devoted to interstate commerce; second, 
the tax is in violation of the due process of law clause, because it 
attempts to impose taxes upon property beyond the jurisdiction of the 
Commonwealth of M:assachusetts; and third, the tax denies to the 
plaintiffs in error the equal protection of the law." 

The court dismissed all three of these objections and in so doing dis
tinguished first, the class of cases holding that a corporation may not be 
excluded by a state from the privilege of conducting an interstate business 
within its borders; holding in substance that although the state might not 
prohibit the business, it, nevertheless· might tax it. The court distinguished 
also cases like Western Union Telegraph Co. vs. Kansas, 216 U. S., 1, Pullman 
Co. vs. Kansas, 216 U. S., 56 and other similar cases on the ground which is 
perhaps best stated by quoting from the opinion itself: 

"In the Kansas cases the business of both complaining companies 
was commerce, the same instrumentalities and the same agencies carry
ing on in the same places the business of the companies of state and 
interstate character. In the Western Union Telegraph Company case, 
the company had a large amount of property permanently located within 
the state and betwEen 800 and 900 offices constantly carrying on both 
state and interstate business. The Pullman Company had been running 
a large number of cars within the stale, in state and interstate busi
ness, for many years. There was no attempt to separate the intrastate 
business from interstate business by the limitations of state lines in ·its 
prosecution. 

"An examination of the previous decisions of this court shows that 
they have been decidrd upon the application to the facts of each case 
of the principles which we have undertaken to state, and a tax has only 
been invalidated where its necEssary effect was to burden interstate 
commerce or to tax property beyond the jurisdiction of the state. 
In the cases at bar the business for which the companies arc chartererl 
is not of itself com1tterce. True it is that their products are sold anti 
shipped in interstate commerce, and to that extwt they are engaged in 
the business of carrying on interstate commerce and are entitled to the 
protection of thJ Federal Constitution against laws burdening com
merce of that character. Interstate commerce of all kinas is within 
the protection of the constitution of the United States, and it is not 
within the authority of a state to tax it by burd .. nsome Jaws. From 
the statement of facts, it is apparent however, that each of the corpora
tions in question is carrying on a purely local and domestic business 
quite separate from its interstate transactions." 

And also at another point, the following language is employed: 
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"It is the commerce itself which must not be burdened by state 
exactions which interfere with the exclusive federal authority over it." 

I apprehend that tlie distinction in the mind of the court lies in the fact 
that there is a difference, so far as the question made in the case was con
cerned, between foreign corporations engaged in transporting interstate com
merce, i.e., furnishing the very instrumentalities by which that commerce may 
be carried on, and corporations engaging in such commerce as merchants or 
manufacturErs and the like. 

The second point respecting the taxation of property outside of the juris
diction of the state was decided upon the ground that the authorized capital 
stock, as distinguished from the actual capital stock is a proper measure of 
the value of a privilege taxable in the state, and cannot be regarded as in 
substance a tax on property of a corporation. On this point Mr. Justice Day 
uses the following language: 

"In these cases the ultimate contention is not that the receipts 
from interstate commerce are taxed as such, but the property of the 
corporations, including that used in such commerce, represented by the 
authorized capital of the corporations, is taxed and therefore inter
state commerce is unlawfully burdened by a state statute. While the 
tax is imposed by taking a percentage of the authorized capital, the 
agreed facts show that the authorized capital is only a part of the capi
tal of the corporations, respectively. In the Baltic Mining Company 
case, the authorized capital is $2,500,000, while the entire property and 
assets are $10,776,000; and in the White Dental Company case the 
authorized capital is $1,000,000, while the assets aggregate $5,711,718.29. 
Further, the Massachusetts statute limits the tax to a maximum of 
$2,000. The conclusion, therefore, that the authorized capital is only 
used as the measure of a tax, in itself lawful, without the necessary 
.effect of burdening interstate commerce, brings the legislation within 
the authority of the state. So, if the tax is, as we hold it to be, levied 
upon a legitimate subject of such taxation, it is not void because im
posed upon property beyond the state's jurisdiction, for the property 
itself is not taxed. In so far as it is represented in the authorized 
capital stock it is used only as a measure of taxation, and, as we have 
seen, such measure may be found in property or in the receipts from 
property not in themselves taxable." 

This decision, then, permits the use of the authorized capital stock of a 
foreign corporation as the sole measure of a tax upon the privilege of that cor
poration to do business in the state; that is to say, if a corporation is admit
tedly taxable at all on its privileges the tax may be based upon the whole 
authorized capital stocl,, and if upon the whol9 authorized capital stock then, 
assuredly, upon any portion thereof less than the whole whether that portion be 
ascertained by comparing business done in the state, which is interstate in 
character, with the whole business of the corporation, or otherwise. 

I am, therefore, of the opinion that under the Ohio law, the commission is 
entitled to and should use all the business of the corporation transacted in 
Ohio whether technically of an interstate character or not, for the purpose of 
ascertaining the proportion of the authorized capital stock which shall consti
tute the measure of the tax. 

Not desiring to be misunderstood, I call attention also to the fact that the 
Ohio law itself limits the measure of the tax to something less than the entire 
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authorized capital stock of the corporation, although under the decision cited 
this limitation might perhaps be regarded as unnecessary from the view points 
of constitutional limitations. Hence, it follows that in applying the rule of the 
statute care must be taken to ascertain whether or not the business in question 
is actually transacted "in Ohio." The mere fact, for exampl2, that a foreign 
corporation might sell goods to an Ohio purchaser would not of itself mal{e 
that sale Ohio business within the meaning of the "Willis law." The sale must 
itself be consummated in Ohio in order to be counted on that side of the ledger, 
so to speak. Furthermore, the commission must bear in mind that the corpora
tion is not liable at all if it is engaged solely in interstate business or if it is 
one of the transporters. of interstate commerce mentioned in section 188, Gen
eral Code; the non-liability of the latter class of companies existing regard
less of the extent of the interstate transportation as compared with intrastate 
business of the company. · 

I might state in this connection that the fact that the ~iassachusetts 
law, as interpreted by the supr.:me judicial court of that state, did not apply 
to this class of companies, may have been one of the elements inducing the 
Supreme Court of the United States to bold the law constitutional. At least 
these facts are commented upon by Justice Day in his opinion. 

In short, for the present purposes, I would limit this opinion to the 
statement that where business is actually transacted in Ohio, as by the making 
of sales in the original package or by the making of sales from an Ohio ware
bouse for delivery outside of the state, so that the business is transacted "in 
Ohio" within the meaning of the "Willis law," such business so transacted 
while "technically interstate" in character, J;llaY lawfully be taken into con
sid-eration by the commission in ascertaining the taxable proportion of the 
authorized capital stock of a foreign corporation. 

While the decision in the Massachusetts case above referred to calleil my 
attention to the question in such a way as to induce me to address this opinion 
to you, the above conclusions are supported also by the case of People ex rei 
Parke, Davis & Co. vs. Roberts, 171 U. S. 657. The facts in this case are 
strikingly similar to the above" hypothetical statement. 

Parke, Davis & Co., was a corporation organized under the laws of the 
state of Michigan for the manufacture and sale of chemical and pharmaceutical 
preparations. Its manufactory was situated in the city of Detroit. The cor
poration had a warehouse and depot' in the city of New York and there kept. 
on hand varying quantities of its manufactured products which were sold there 
at wholesale in original packages. 

The resident manager of the company in New York, in addition to selling 
·the manufactured articles of the company, also sold crude drugs imported 
from foreign countries in the original packages. 

The law of the state of New York imposed upon foreign corporations, 
together with domestic coporations, "a tax upon its franchise or business" to be 
computed upon "the amount of capital stock employed within this state." 

It is claimed, of course, that the corporation was not liable to any tax, for 
the reason that it transacted nothing but interstate and foreign business. 

~ir. Justice Sbiras delivering the opinion of the court, from which Mr. 
Justice Harlan only dissented, first made the distinction already referred to in 
this opinion betwe2n corporations engaged in the business of furnishing 
instrumentalities of interstate and foreign commerce, on the one hand, and 
corporations engaged in interstate commerce in the manner in which Parke, 
Davis & Co., was admittedly engaged therein, in the following language: 

"When a corporation of one state, whose business is that of a 
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common carrier, transacts part of that business in other states, difficult 
questions have arisen, * * "'· It has been found difficult to pre
scribe a satisfactory rule whereby the public burdens of taxation can 
be justly apportioned between the business and agencies of such a cor
poration in different states and the subject has been much discussed in 
several recent cases. (Citing Western Union Teleg. Co. vs. Atty Gen. 
125 U. S. 530; Railway Co. vs. Backus, 154 U. S. 421; Pullman's Palace 
Car Co. vs. Pennsylvania, 141 U. S. 18, and Adams Express Co. vs. Ohio, 
165 u. s. 194.) 

"lt is not necessary in this case to enter into a subject so difficult, 
but the cases are referred to as showing the distinction between cor
porations organized to carry on interstate commerce, and having a 
quasi-public character, and corporations organized to conduct strictly 
private business. 

"The corporation concerned in· the present litigation is of the latter 
character, and the casa comes within the doctrine of Paul vs. Virginia, 
8 Wall, 168, and subsequent cases affirming that one," (citing in particu
lar Horn Silver Mining Co. vs. New York, 143 U. S. 305). 

This distinction was considered by Mr. Justice Shiras and the court at 
that time as sufficient ground upon which to uphold the New York law and its 
application to corporations doing business in that state in the manner in which 
Parke, Davis & Co. was doing business therein, as against the objection that 
such application of the statute would constitute a burden upon interstate com
merce. I shall perhaps have hEsitated, however, to apply the doctrine of the 
case last discussed to the situation which now confronts your commission in 
the light of the many more recent decisions of the supreme court of the United 
StatEs upon the general subject, and particularly in the light of what may be 
termed the "Kansas cases" already referred to herein, but for the fact that in 
the Massachusetts case already discussed, the court has re-affirmed its adher
ence to the doctrine of the Parke, Davis & Co. case and to the distinctions 
therein made bEtween corporations actually . carrying on interstate commerce 
on the one hand, and corporations whose mercantile operations might be 
regarded as technically interstate on the other hand. Then, too, the express 
reference to the unquestioned propriety of basing a franchise tax upon the 
authorized capital stock as distinguished from the actual capital of the cor
poration, made in the Massachusetts case, seems to me to furnish a final cumu
lative ground for the opiniol). which I have already expressed. 

Subject to the qualifications which I have tried to outline, then, and with 
the additional remark that the statute of Ohio does not g()l so far apparently 
as, under the doctrine of these cases it might go without violating the federal 
constitution, I beg to advise the commission that where a foreign corporation 
actually transacts business in Ohio (as distinguished from what may be termed 
the transaction of "Ohio business," i. e. business with the citizens of Ohio), and 
owns property in this state, so as to make it subject. to the annual tax on 
foreign corporations, all the businEss so transacted in Ohio, together with the 
property so owned and used, may be taken into consideration in determining 
that proportion of the authorized capital stock of the corporation on which the 
computation of the franchise tax may be based. 

Yours very truly, 
TI:!IWTHY s. HOGAN, 

Attorney General. 
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4. 
(To the Public Service Commission) 

PASSENGER FULL CREW LAW-INTERPRETATION-CRDUNAL OFFI< 
CES-"COACHES"-EXE:\lPTION OF DINING CAR AND PRIVATE CAR 
-"CARS CARRYING PASSENGERS" INCLUDES PULLMAN CAR. 

In construing the various offices definea in the passenger full crew law, 102 
0. L. pages 508 and 509, under fihe express provisions of that act, the term day 
coach shall include a combination mail or baggage and passenger car. 

The term "cars can-ying passengers" shall include pullman cars and day 
coaches, but shall not include state dining cars, and private cars. The term day 
coaches means the ordinary day coach as used and understood in the railroad 
world. 

COLUMBUS, OHIO, Jan. 6, 1913. 

Public Service Commission, Columbus, Ohio. 

GEXTLE::IIEx:-I am in receipt of your communication in which you request 
my opinion as to the meaning of what is usually designated as the Passenger 
Full Crew Law, being House Bill No. 93, and found on pages 508 and 509 of 
volume 102, Ohio Laws. In reply thereto I desire to say that on September 12, 
1911, I rendered an opinion to your board, in which I endeavored to construe an 
offense, or how many offenses said act defines; and I can do no more now than to 
more fully construe said law, and, therefore, render the following as supple· 
mentary to the original opinion: 

Under the provisions of said act there are six offenses defined, as set forth 
in the opinion of September 12, 1911, as follows: 

Whoever, being superintendent, trainmaster, or other employe of a railroad 
company, sends or causes to be sent outside of the yard limits, 

1. A train of not more than five cars, any one of which carries passengers, 
with a crew of less than one engineer, one fireman, one conducter and one 
brakeman; 

2. A train of five cars, four of which said cars are day coaches carrying 
passengers, with a crew consisting of less than one engineer, one fireman, one 
conductor, one brakeman and less than one additional brakeman; 

3. A train of more than five cars, three or more of which are day coaches 
carrying passengers, with a crew consisting of less than one engineer, one fire
man, one conductor, one brakeman, and less than one additional brakeman; 

4. A train of more than six cars, four of which carry passengers with a 
crew consisting of lEss than one engineer, one fireman, one conductor, one 
brakeman and less than one additional brakeman; 

5. A train of more than seven cars, two or more of which carry passen
gers, with a crew of less than one engineer, one fireman, one conductor, one 
brakeman, with less than one additional brakeman; 

6. A train of six or more cars carrying passengers, with a crew consisting 
of less than one engineer, one fireman, one conductor, one brakeman, and less 
than one additional brakeman; 

Said act also defines another offense, namely: 
That whoever, being superintendent, trainmaster or other employe of a rail

road company, sends or causes to be sent outside of the yard limits a passenger 
train with more than two cars, either of which carries passengers, and requires 
the brakeman to perform the duties of a baggagemaster or express agent, shall 
be fined not less than twenty-five dollars for each offense, etc. 
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This act also provides that a combination mail or baggage: and passenger 
car shall be regarded as a day coach and counted as one car, but exempts 
straight dining cars and private cars from being classified as such cars as are 
carrying passengers. 

Under the first offense defined in said act a superintendent, trainmaster 
or other employe of a railroad company may not send out a train of not more 
than five cars, any one of which carries passengers, with less than a full crew, 
namely: one engineer, one fireman, one conductor and one brakeman, unless 
the car carrying passengers is a private car; in which event such train does 
not come within the provisions of said act, on account of the exemption of pri
vate cars. But any other cars of such train, carrying passengers, must be 
considered in the making up of said train for the purposes of said act. 

In defining the second offense the legislature has used the term "day 
coaches carrying passengers," and has provided that a superintendent, train
master or other employe of a railroad company may not send or cause to be 
sent outside of the yard limits a train of five cars, four of which said cars are 
day coaches carrying passengers, with a crew consisting of less than one en
gineer, one fireman, one conductor, one brakeman and lEss than one additional 
brakeman. The term "day coach" was intened by the legislature to mean 
the ordinary day coach as used and understood in the railroad world. 

Under the third offense defined in said act a superintendent, trainmaster 
or other employe of a railroad company may not send out, or cause to be sent 
out of the yard limits a train of more than five cars, three or more of which are 
day coaches carrying passengers, with a crew of less than the full crew with 
one additional brakeman. In computing the number of coaches carrying 
passengers the same rule applies as is set forth under Offense Number Two, 
above defined. 

The fourth offense consists in sending out a train of more than six cars, 
four of which carry passengers, with a crew of l€ss than a full crew and one 
additional brakeman; and under this offense is included any train of more 
than six cars, four of which carry passengers, either day coaches or pullman 
coaches, or any other car carrying passengers except private cars. 

The fifth offense consists of sending a train outside of the yard limits, of 
more than seven cars, two or more of which carry passengers, with less than a 
full crew and one additional brakeman; and in computing the number of cars 
carrying' passengers any cars may be included therein except private cars. 

The sixth offense consists of sending or causing to be sent outside of the 
yard limits a train of six or more cars, carrying passengers, with a crew of 
Jess than one engineer, one fireman, one conductor, one brakeman and one 
additional brakeman; and in computing the number of cars carrying passen
gers all cars may be included, which carry passengers, except dining cars and 
private cars, exempted under the provisions of said act. 

The other offense described in said act consists of sending, or causing to 
be sent outside of the yard limits, a passenger train of more than two cars, 
any of which carries passengers, and requiring the brakeman to perform the 
duties of baggagemaster or express agent. 

I think that the legislature, in enacting said act, intended to exempt pull
man coaches from certain offenses, and to include them in others. 

In computing the number of cars which go to make up a train, or trains, 
under the respective offenses defined, a combination mail or baggage and pas
senger car shall be regarded as a day coach, and as one car. 

I come to the above conclusions for the reason that the legislature, in 
enacting said law, must have taken into consideration the fact that pullman 
coaches universally have porters· thereon for the purpose of taking care of pas-
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sengers traveling in said coaches; but in long trains, as those set forth in 
offenses four, five and six, that although composed of day coaches and pullman 
coaches, carrying passengers, no distinction is to be made and each class of 
cars should be counted in making up such trains. 

56. 

Very truly yours, 
.TI::UOTHY S. HOGA:'i, 

.Attorney General. 

PUBLIC UTILITY-POWER OF PUBLIC SERVICE COMMISSION TO COM
PEL ADDITIONS AND EXTENSIONS UPON COMPLAINT OR UPON OWN 
INITIATIVE-CONTEMPLA'I'ED MERGER NO DEFENSE. 

Under sections 2329 and 2330, of the '•public utilities act," the public service 
commission is given ample power, either upon its own initiative or upon com
plaint, to compel, in accordance wit-h the procedure required, any additions, ex
tensions, improvement·s, repairs or changes which are just and reasonable, and 
which may be necessary to give patrons, adequate and sufficient service. The 
tact that the telephone company is contemplating a merger with a rival concern 
does not operate as a defense against" the orders of the commission, on the 
ground that· compliance therewith would compel unnecessary duplication and 
expense. 

CoLu~mus, OHIO, December 4, 1912. 

PtLblic Service Commission of Ohio, Columbus, Ohio. 
GEXTLEMEN :-I acknowledge receipt of yours of September 11, 1912, the 

pertinent part of which is as follows: 

"I am directed by the commission to lay before you for an opinion, 
the following state of facts: 

"About four months ago a resident of Dayton, Ohio, complained 
informally to the commission that he had made application to The 
Home Telephone Company, of that citY, for service and was refused. 
The Home 'I'elephone Company in Dayton is an independent interest, 
being owned by the same parties that own The Citizens' Telephone 
Company at Columbus. Upon receipt of informal complaint above re
ferred to, we took up with the manager of The Home Telephone Com
pany at Dayton and we refered it to :\ir. Frank Davis, of Columbus. 
:\ir. Davis asl,cd for an interview and at the interview plainly stated 
that the ownership of the inc!ependent telephone interests in the larger 
cities in Ohio did not, at the present time, intend to extend their exist
ing facilities for the reason that a general policy of merger with the 
Bell interests was anticipated and that a duplication of property would 
be an economic waste. 

"Subsequently we sent our telephone expert to Dayton and he 
reports that it would cost one hundred and seventy-five thousand dol
lars ($175,000.00) to equip The Home Telephone Company's plant at 
Dayton to take care of the business now offering, and the reasonable 
prospective needs of the near future. 

"Kindly understand that the additional equipment referred to is 
not all in the nature of extension. There are localities in Dayton 
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where the existing cables are drawn upon to their full capacity, and t() 
serve their patrons in the same localities would require additional equip
ment at the central plant and additional cable extended from the central 
plant. Some of the $175,000.00 referred to would be expended in pure 
extension; that is to say, in carrying lines into territory beyond the 
termini of existing lines, but the greater part of it would not be so 
expended; but rather expended in the increase of facilities in the terri
tory now partially covered. 

"It is but fair to say that when the city of Dayton conferred upon 
The Home Telephone Company the franchise by which the streets and 
alleys were occupied and were to be occupied, the expectation undoubt
edly was that the entire population within the municipal limits would 
be served. It is also but fair to say that the franchise in the city of 
Dayton was not conferred by the city itself, but was accorded by order 
of the probate judge after the city itself had refused." 

Based on the above facts, your interrogatory to me is as follows: 

"The question is, what authority, if any, lies in the public service 
commission of Ohio to proceed on its own initiative to compel The 
Home Telephone Company of Dayton to accord the citizens of Dayton 
the service demanded?" 

You also say, at the close of your letter, "it is pretty hard to draw the line 
between 'extensions' as the word is used in section 53, and the word 'additions,' 
as used in section 30, when applied to this state of facts." I fully concur with 
you in your last remarks. 

In the first place, it is not at all clear from your statement of facts what 
portion of the required constructions are "extensions," and what are "additions." 

All these matters of "extension," "addition,'' adequate service, etc., on the 
part of public utilities, are provided for in the public utilities act, 102 0. L. 549. 

This is a lengthy and comprehensive law; and like all acts attempting to 
cover too much ground, it is, in many places, ambiguous, and repeats some of 
its provisions in different sections. 

Confusion necessarily arises by reason of the incorporation of different acts 
of commission and omission, together with the remedies therefor, in one section, 
and attempting to duplicate the same in another. 

Section 23 of said act provides "upon complaint in writing, against any 
public utility, by any person, firm or corporation, or upon the initiative or 
complaint of the commission that·"' * * any service is, or will be, inadequate 
or cannot be obtained, the commission shall notify the public utility, etc." A 
hearing is then provided for, and the commission, according to the facts in each 
case, may fix and determine the just and reasonable service to be thereafter 
rendered. 

Sec~ion 29 of said act provides as follows: 

"Whenever the commission shall be of the opinion, after hearing 
had upon complaint, as in this act provided, or upon its own initiative 
or complaint, served as in this act provided, that the rules, regulations, 
measurements or practices of any public utility with respect to its 
public service are unjust or unreasonable, or t4at the equipment or 
service thereof is inadequate, inefficient, improper or insufficient, or 
cannot be obtained, it shall determine the regulations, practices and 
service thereafter to be installed, observed, used and rendered, and 
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fix and prescribe the same by order to be served upon the public utility. 
It shall thereafter be the duty of such public utility and all of its 
officers, agents and official employes to obey the same and do every
thing necessary or proper to carry the same into effect and operation; 
provided, that nothing herein contained shall be so construed as to 
give to the commission power to make any order requiring the per
formance of any act or the doing of anything which is unjust or un
reasonable or in violation of any law of the state or the United States." 

Section 30 provides as follows: 

"Whenever the commission shall be of the opinion, after hearing 
had, as in this act provided, or upon its own initiative or complaint, 
as in this act provided, that repairs or improvements to the plant 
or equipment of any pubilc utility, should reasonably be made, or that 
any additions thereto should reasonably be made, in order to promote 
the convenience or welfare of the public, or of employes, or in order to 
secure adequate service or facilities, the commission may make and 
serve an apropriate order with respect thereto, directing that such re· 
pairs, improvements, changes or additions be made wit·hin a reasonable 
time, and in a manner to be specified therein. Every such public utility, 
its officers, agents and official employes shall obey such orcler and make 
such repairs, improvements, changes and additions required of such 
public utility by such orcler.'' 
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Section 53 of said act provides that the council of any municipality may 
require of any public utility such additions or extensions to its distributing 
plant as shall be deemed reasonable, etc. So far as "additions" are provided 
for in this section, the remedy is cumulative' to ihe provisions for the same word 
in section 30. So that, "additions" can be compelled to be made either by the 
council or the commission. 

Section 14 provides that "every public utility shall furnish necessary and 
adequate service and facilities which shall be reasonable and just * * *." 

Section 15 says "every public utility shall furnish and provide with re
spect to its business such instrumentalities and facilities as shall be aclequate 
aml in all respects just and reasonable." 

I have quoted the law extensively to show the duties of the telephone com
pany and the powers of the commission. It makes no difference how this com
pany acquired its franchise in Dayton, whether through the probate court or 
council. In return for such franchise, it is bound to furnish adequate service 
to the citizens; and if it requires additions to its plant or equipments, it must 
make the same, provided that it is just and reasonable, under the facts and 
circumstances, so to do. 

Neither does it make any difference that the company claims it is about 
to sell out to the Bell Company, or be merged therewith. The company must 
render adequate service to the citizens, regardless of prospective sales or 
mergers, unless the costs thereof are not just and reasonable under all the 
circumstances; and that is a question for the commission, after a full and im
partial hearing, to determine. The company cannot retain control of the terri
tory of the city of Dayton and only supply the citizens thereof in a half-hearted 
and inefficient manner. 

If the service is refused, as you say in your letter, then it "cannot be 
obtained," and falls within the language of sections 23 and 29. If the service 
is inadequate, as provided for in section 23, or inadequate, inef/leient, improper 
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or insufficient, or cannot be obtained, as recited in section 29, then it clearly 
makes a case which you should investigate and make such orders as are just 
and reasonable. You need not worry much about the name you shall apply tD 
the further equipment of the plant for efficient service, whether it is a repair, 
improvement, addition, change or enlargement. You must apply common, ordi
nary judgment in viewing these matters in the full light of all the circumstances 
and say whether these changes or additions, etc., should be made by the com
pany for the proper service of the citizens of Dayton. 

By reference to the law quoted above you are given full power, either on 
complaint of others, or on your own initiative and complaint, to take up this 
matter, and make such orders as you see proper and which are just and reason
able. You will take into consideration the investments of the company, the 
revenue derived, the number of patrons, the territory occupied and to be oc
cupied, the nature and extent of the service rendered and to be rendered, and 
all other facts connected with the case. 

Exercise your best judgment and deal fairly with the citizens and the com
pany and then make and enforce such orders as are warranted by the facts. 

59. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorne11 General. 

PUBLIC UTILITIES-RAILROAD COMPANIES-RIGHT TO CHARGE FOR 
SINGLE JOURNEY IN EXCESS OF TOTAL AMOUNT CHARGED FOR 
INTERMEDIATE JOURNEY. 

A railroad company has the right to make such reasonable rates and regula
tion.~ pertaining to the charge tor a single journey as its sees fit to impose. A 
journey in which a passenger is engaged is the whole journey from a place of 
departure to his destination and the tare which is due is for the whole distance. 
A passenger has no right to split up a sing1e journey into several, by tendering 
fares at intermediate stations tor intermediate distances, even though he might 
thus secm·e a passage cheaper than the regular fare made tor his entire con
templatecl tq-ip. The rates tor intermediate trips are made in accordance with 
local conditions for Ute benefit ot local persons, which a person contemplating 
a longer trip rnay not take advantage of. 

A railroad company, therefore, is not exceeding its rights in charging forty 
cents from Youngstown to Leetonia, Ohio, although its fare from Youngstown to 
Columbiana. an intermediate point; is only thirty cents, and its fare tor the 
remaining distance, to wit: (rom Columbiana to Leetonia is five cents, and a 
passenger may not indirectly avoid this rule by disembarking at an intermediate 
point and reboarding the train at the same point. 

CoLu:~mus, Omo, January 29, 1913. 

Public Service Co1nmission of Ohio, Columbus, Ohio. 

GEXTLE:IlK'\:-In your letter of October 7, 1912, you say: 

"Please refer to attached correspondence with Mr. W. G. Wells, of 
Youngstown, Ohio, which involves a very abstruse legal problem. 
Should be pleased to have an opinion from you relative thereto." 
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l\lr. Wells' letter to your board is as follows: 

"The enclosed affidavit is self-explanatory. Will you kindly inform 
me, viz.: 

"1st. What is the passenger fare on the Youngstown & Southern 
Railroad from Youngstown to Leetonia? 

"2nd. If a through passenger pays the fare of 30 cents from 
Youngstown to Columbiana, does he have to pay 10 cents from Colum
biana to Leetonia? 

"3rd. Does getting off and on the car at Columbiana make any 
difference in the fare?" 

His accompanying affidavit sets forth: 

"That the passenger fare on 'The Youngstown and Southern Ry. 
Co's. road from Youngstown, Ohio to Columbus, Ohio, is 30 cents; 
and from Columbiana, Ohio, to Leetonia, Ohio, 5 cents. 

"That he purchased from said company on September, 9, 1912, 
coupon book No. 4797, for '100 rides,' each coupon 'good for one five-cent 
fare' and "good between all stations for one or more persons.' 

"That on September 7, 1912, he rode on said road from Leetonia to 
Columbiana when the conductor-McElroy-took up one of the coupons, 
and he rode from Columbiana to Youngstown when the conductor took 
up 7 coupons. 

'"I'hat on September 10, 1912, he purchased from said company a 
regular ticket from Leetonia to Columbiana and used the same. Then 
went on to. Youngstown when the conductor-MciDlroy-took up 7 
coupons. 

"That on September 10, 1912, he went on said road from Youngs
town to Columbiana when the conductor-Bacon-took up 6 coupons; 
got off the car and returned to the same for Leetonia-the conductor 
took up 2 coupons. 

"That on September 11, 1192, he purchased from said company 
a regular ticket from Leetonia to Columbiana and return, and used the 
ticket to Columbiana, then went on to Youngstown on the same car. 
The conductor-Flickinger-took up 7 coupons. 

"That on September 11, 1912, he went on said road from Youngs
town to Columbiana when the conductor-Puth-took up 6 coupons; 
went on to Leetonia when he gave the conductor said return ticket, 
the conductor demanded 5 cents more fare which was paid under 
protest." 

The substance of your answer is: 

"The question that you raise is one that involves a very uncertain 
legal situation. The published tariff passenger fare of The Youngstown 
& Southern Railway CompanY, Youngstown to Leetonia is 40 cents, 
Youngstown to Columbiana, 30 cents, and Columbiana to Leetonia 5 
cents. You will observe that the combination is less than the through 
rate. Your contention is that if you pay from Leetonia to Columbiana, 
then from Columbiana to Youngstown, that the railroad has no right 
to demand more. As above stated, this is a very doubtful question. 
Your trip is through from Leetonia to Youngstown and the published 
fare for that trip is 40 cents. On the other hand, you have paid the 
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tariff fare, Leetonia to Columbiana and Columbiana to Youngstown. 
The court decisions, so far as there are any, seem to favor the right of 
the railroad to demand through fare, when they know, as a matter of 
actual fact, and the passenger is accorded through transportation. Just 
how far your debarking from a train at Leetonia and immediately re
embarking would change the situation, is problematical." 

I have quoted extensively from the whole correspondence, in order that we 
may have all the salient points involved in the controversy before us. 

The undisputed facts, as gathered from said correspondence, are substantial
ly as follows: 

(1) The published tariff passenger fare of The Youngstown & Southern Ry. 
Co., from Youngstown to Leetonia is 40 cents, being within the price authorized 
by statute to be charged for the distance between said points. 

(2) The fare for local passengers from Youngstown to Columbiana (and 
intermediate stations), is 30 cents, and from Columbiana to Leetonia 5 cents. 

(3) The conductors on said road uniformly refused to permit Wells to 
ride from Youngstown to Leetonia for 35 cents, in 5-cent coupons, or local tickets 
being the sum of the local fares between the three statio_ns on that route. 

( 4) Said conductors refused to allow this passenger to split up his 
journey, and pay from station to station, based on the local fares between the 
same, but charged the full published tariff fare of 40 cents. to him and others, 
making the continuous journey from Youngstown to Leetonia. 

The questions presented are not free from difficulty, owing to the dearth of 
authorities thereon. 

"The journey is a single entire unit." 

In section 1253, of Wyman on public service corporations, under the above 
title, at page 1108, the author says: 

"The journey for which a passenger has a right to be received and 
upon which he enters when he is received, is the whole transit front the 
point of depart1we to his destination; the entire journey which he 
means at the particular time to take. This journey is a single unit of 
service; for if the carrier is entitled to make a single charge, and the 
passenger is entitled only to an unbroken carriage. Neither party has 
a right to break this single unit of service into two." 

Under the title "The journey as a single unit," this author, in section 446, 
repeats the same language as above quoted. 

The same author, in sections 1254 and 1255, page 1109, discusses the prop
osition further, under the titles respectively: '·Ticket good only tor through 
transportation," and "Passengers cannot; take two journeys for a single tare." 

"Two partial tares tor a single journey." 

Under the above title, section 1256, page 1110, the author says: 

"For this reason a passenger has no right to split up a singl~ journey 
into two by tendering fare from the point of departure to an. inter
mediate station, and then, continuing on the train, tender fare from 
the intermediate station to his destination, even though he might thus 
secure a cheaper passage by taking advantage of cheaper rates between 
two of the stations. 
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"The journey in which he is engaged is the whole journey from his 
place of departure to his destination; and the fare which is due, and 
which alone is due, is the fare for the whole distance. Same section 
page 1111. 

''Change of destination during the journey." 

Section 1260, page 1113, of the same author, says: 

"If a passenger takes a train intending to go to an intermediate 
station, but during his journey changes his mind and determines to go 
further, he is still proposing to take a single journey, and must pay the 
difference between the fare he has already paid and the entire fare for 
the whole journey he decides to take, but upon doing so he would, 
it seems, have a right to stay in the train and complete his journey." 
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Under the title, "The journey t·he unit in passenger service," Beale and 
Wyman on Railroad Rate Regulations, section 671, uses the same language as 
above and further says: 

"Furthermore it is essential that the passenger when taking the 
train should have determined what journey he shall take and should 
be ready to pay his fare for that journey." 

Section 444, page 382, same author, in discussing "public service upon a unit 
basis," says: 

"One applying to a public service company for service is not al
together free to determine what service he will have, and for what 
amount of service he will pay. It is for the public service company it
self in the first instance to decide upon what basis it will render service, 
and the decision of the company as to the units in which it will pro
vide service is conclusive 1tnless their section is unreasonable. Thus 
one who wishes to g;o on a journey cannot demand the right to pay 
?nile by mile, but the company may insist that he pay for the whole 
journey as a unit whenever fare is demanded." 

Hutchinson on Carriers, 3rd edition, section 1042, page 1202, under the head
ing:• "Through passengers cannot claim the advantage of local excursion or com
petitive rates between intermediate points," says: 

"When the through fare from the place of departure to passenger's 
destination is greater than the sum of the local fare between the place 
of departure and an intermediate point plus the local fare between that 
intermediate point and the passenger's destination, owing to the exist
ence of a competitive rate between the place of departure or destina
tion and the intermediate point, a passenger cannot stay on the train 
and tender the local fare plus the remaining local fare for his through 
carriage, instead of the existing through rate. By remaining on the 
train, the passenger showed an intention to make the contract one of 
through carriage, and he must pay the through rate. And it would 
seem that the same rule is applicable to excursion tickets." 

The leading case on this subject, and which is extensively quoted in all 
the text books above cited by me, is that of London & Northwestern Railway 
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vs. Hinchcliffe, 2 Kings Bench ( 1903), page 32. Referring to said leading case, 
section 675 of Beale and Wyman on railroad rate regulations says: 

"The facts in the case were these: the defendant, intending to travel 
by a particular train from Huddersfield to Manchester on plaintiff's 
railway, took a ticket to Stalybridge, an intermediate station, and 
after. giving up this ticket on the arrival of the strain at Stalybridge 
remained in the carriage and tendered to the plaintiff's servants 7d., 
which was the amount of the fare from StalYbridge to Manchester, 
the difference between the fare from Huddersfield to Stalybridge and the 
through fare from Huddersfield to Manchester being 9d. The plaintiff 
refused the amount tendered, but allowed the defendant to travel on 
in the same train to Manchester, and sued him for the excess through 
fare; it was held that the plaintiffs were entitled to recover." 

The latter part of the above section lays down the doctrine, that a through 
passenger, by rebooking at intermediate stations against the rules of the com
pany, may obtain the advantage of tourist rates between such stations which 
were never intended for him, or holiday and excursion rates between inter 
mediate local stations by wrongfully splitting his journey. 

"If he (the passenger) had remained in the train, and informed the 
guard (conductor) that he wanted to go on to S., he would have had 
to pay the full fare from G. (his starting point) to S. (his destination)." 

The above is the language of Chief Justice Darley of Australia, quoted on 
page 624 of Beale & Wyman on railroad rate regulations. 

A railroad company has the right to make and enforce any rules as to 
carrying passengers, which are reasonable and not in conflict with law. This 
includes through rates, local rates, stop-over privileges, holiday rates, excursions, 
party tickets, coupon. tickets, mileage books or any other arrangement which the 
company may see fit and proper to carry out, lawfully, as a carrier of pas
sengers. The test of any rate, charge, or regulation in passenger service is: 
"Is the same reasonable under all the circumstances, surrounding and conditions, 

and not in violation of law? 
Railroads, for instance, can charge more fare from A. to B. than from 

B. to A. Leon vs. B. & M. R. R., 9 I. C. C. Rep. (1903) 642. 
A through rate is not unreasonable because it is higher than the sum of 

local rates fixed by state laws. 7 I. C. C. Rep. (1898) 601. 
That railroads can charge a passenger higher cash fare on train, than for a 

ticket, over the same route, is universally upheld by the courts. For good and 
sufficient reasons, the company may establish regular rates between intermediate 
stations on its lines, or the accommodation of local passengers between said points. 
Labor trains to mines, or factories, or from one town to another, covering only a 
part of a line of road, have become a part of the industrial necessities for re
duced rates; but all these arrangements are special in their nature, and es
tablished tor the benefit and accommodation of the local passengers for whose 
convenience and accommodation they were installed,. Through passengers and 
those not contiguous to the sections of the road included within these local 
arrangements, are not entitled to the benefits thereof as parts of their journeys 
when their units of travel are not co-extensive with points favored by these 
special rates. Certainly, any one, no matter where he lives, would be en
titled to these local rates, when making a local journey between stations in
cluded in such provisions; but through passengers should inform conductors, 
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if the rules so provide, of their destination, and pay the full fare, if they pro
vided, as in this case, with mileage coupons. Through passengers seeking to 
pay from station to station, either on the train, or by rushing out at each 
station and purchasing a ticket and rushing back on again would cause con
fusion and interference with others entering or leaving the coaches. In the lan
guage of Chief Justice Darley, Beale & Wyman railroad rate regulation, section 
675: 

"A person might (if such rules were not enforced as above set 
forth) in coming from G. to S., take a ticket from G. to the next station, 
and then travel on the C., and take a ticket from there to S., thus 
traveling over a considerable portion of the journey without a ticket. 
To obviate this it would be necessary, to look at the tickets at every 
station, which would lead to inconvenience and delay, not only to the 
railroad department, but to the public. In the present case the respond
ent, by rebooking, obtained the advantage of tourist rates between M. 
V. and S., which were never intended for him. 

"Without regard to any statutory authority, a carrier of passengers 
has, under the common law, the right to make reasonable rules and 
regulations for the conduct oft his business. Cyc. vol. 6, page 545. 

"The right of the carrier to exact payment in advance as a con
dition of the right of the passenger to transportation is unquestioned." 
Cyc. vol. 6, page 547." 

In the light of all the facts submitted in this case, and the law applying 
thereto, I am of the opinion that the railroad company has the right to make 
and enforce a rule requiring through passengers from Youngstown to Leetonia 
to pay the full published tariff fare of 40 cents; and that such passengers are 
not entitled to the benefit of the lo10er fare between intermediate stations, us 
a part of their unit of travel for the entire route aforesaid. 

Of course if the railroad consents to such arrangement, or permits it, such 
acts would give the passenger the right to split his journey; but the company 
can do as it sees fit, within reasonable bounds, in such matters. Getting off at 
intermediate stations would not help the passenger, in this matter, who is 
equipped with ticket, coupon or mileage transportation, as you have stated, if 
he was on the train originally as a through passenger. 

Such passenger, if required by the company, must pay the tun legal pub
lished tariff fare from his start to destination, either in money, or such other 
evidences of transportation as are recognized and issued by the company. 

Yours very truly, 
TiliiOTHY s. HOGAN, 

Attorney General. 
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73. 

PUBLIC UTILITY-FRANCHISE BY MUNICIPALITY TO PUBLIC UTILITY 
IS A CONTRACT-COMMISSION HAS NO AUTHORITY OVER SAME. 

It is well settled that a franchise granted by a municipal corporation to a 
public utility is a contract. As the public service commission is not given judi
cial power, it may not exercise supervision over and has no jurisdiction with 
respect to the enlorcement of the terms of such franchise. 

Section 614-8, General Code, therefore, Wh'iCh empowers the public service 
commission to examine public utilities and to keep informed as to their general 
conditions, their capitalization and their {1·anchises and with respect to their 
compliances with franchises and charter requirements, may only be construed 
to permit such commissi01~ power to examine such fmnchises in order to inform 
itself as to the general conditions, capitalization, etc. 

COLUMBUS, OHIO, December 10, 1912. 

Public Service Commission of Ohio, Columbus, Ohio. 

GE;-.;TLEJ\IA:Ii: I beg to acknowledge receipt of your letter of October 17, 
1912, in which you state: 

"Suggestions have been made to the commission at various times 
that the commission had the authority and was therefore charged with 
the duty of requiring public service corporations to comply with the 
terms and conditions of franchises granted to them by municipal 
and county authorities, and to compel obedience to the provisions and 
conditions of contracts entered into by such public service corporations 
and public authorities,'' 

and request my advice and construction as to that part of section 10 of the 
Public Service Commission act, section 614-8, General Code, which authorizes 
the commission to exercise general supervision over all public utilities with 
respect to their compliance with franchise and charter requirements. 

In construing said section it is necessary to read the same in connec
tion with the whole act, particularly for the reason that certain sections of 
said act except the operation thereof with respect to certain utilites, to which I' 
shall hereafter refer. 

Said section 614-8, General Code, provides as follows: 

"The commission shall have general supervision over all public 
utilities within its jurisdiction as hereinbefore defined, and shall have 
the power to examine the same and keep informed as to their general 
condition, their capitalization, their franchises and the manner in which 
their properties are leased, operated, managed, and conducted with 
respect to the adequacy or accommodation afforded by their service, 
and also with respect to the safety and security of the public and their 
employes, and with resp'ect to their compliance with all provisions of 
law, orders of the commission, franchises and charter requirements 
• * *'' 

In order to properly construe said action it is necessary to look to the 
definition of "franchise" and apply the same to the use of the word as found 
in said section and act. In its legal meaning a franchise is a particular privi-
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lege conferred upon individuals by grant from the government. Franchises are 
usually held by corporations created for the purpose of enjoying them. The 
charter of a corporation is in itself a franchise from the state, creating said 
corporation and authorizing it to do the things for which it was formed. The 
Public Service Commission act was enacted for the purpose of giving to your 
commission a general supervision, by vesting it with the power and jurisdic
tion to supervise and regulate public utilities and railroads, as in said act 
defined and provided; and to require all public utilities to furnish their product, 
and render all services as required by the commission or by the law, and 
thereby insure to the public, from corporations and public utilities amenable to 
said act, the service which the law enjoins upon them. 

By early decisions of our supreme court, which have been followed to 
the present day, a franchise granted by a municipality to a corporation or pub
lic utility is a contract, and the contractual relation existing under such fran
chise cannot be impaired by subsequent act of the legislature. Upon this 
theory I am of the opinion that section 10 of the Public Utility Act being 
section 614-8 of the General Code, was enacted by the general assembly with 
that well established principle of law in mind; and that the legislature, by 
said section, intended that your commission should have, and granted to it, the 
general supervision of all public utilities within its jurisdiction, with the object 
in view that your commission should see that such public utilities complied 
with all the provisions of the laws Of the state, and the ord2rs of the com
mission, franchises and charter requirements, only insofar as that supervision 
and jurisdiction did not, in any manner, impair the obligations of a contract 
between any municipality and such utility or utilities, created prior to the 
enactment of said public utility act, or any legal contract entered into between 
any municipality and any utility as in said act defined thereafter. 

I am of the opinion, under the public utility act and the particular section 
heretofore referred to, that your commission would be without jurisdiction to 
entertain a complaint by any municipality against a utility or utilities, enjoying 
a franchise contract from such complaining municipality, as to the enforcement 
of a contractual relation between such public utility and said municipality, be
cause the municipality would have its legal remedy against the utility to compel 
it to specifically perform its contract, or have its remedy in law against said 
utflity or corporation for failure to perform the obligation enjoined upon it by 
such contractual relation. The powers and jurisdiction granted to the Public 
Service Commission under said section are confined to the enforcement of those 
duties, imposed upon a public utility by its charter or franchise, to the public 
and individuals thereof, as to adequacy of service and obedience to rates, under 
the terms of any franchise. The legislature did not, in creating the said com
mission, and enacting the provisions of the law defining its powers and juris
diction, delegate to its judicial powers; and, in section 49 of the act, provides 
that the act shall not apply to any rate, fare or regulation, now or hereafter 
prescribed by any municipal corporation granting a right, permission, authority 
or franchise, to use its streets, alleys, avenues or public places, for street rail
way or street railroad purposes, or to any prices, so fixed under sections 3644, 
3982 and 3983 of the General Code, except as provided in sections 46, 47 and 48, 
General Code, sections 614-44, 614-45 and 614-46. In view of this fact I am of 
the opinion that the legislature intended that the power with respect to rate, 
price, charge, toll or rental, to be made, charged, demanded, collected or exact
ed, for any commodity, utility or service, by public utilities in the cases 
enumerated in the statute should remain and be vested in the municipality; but 
that the Public Service Commission should have the general supervision over 
such utilities in seeing that the operation of such utilities, under said fran-
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chises, should be in compliance with all provisions of law, orders of the com
mission, franchises and charter requiremEnts. 

Said section 614-8 of the General Code provides in part as follows: 

"That the commission shall have power to examine all utilities 
within its jurisdiction and also power to keep informed as to their 
general conditions, their capitalization, the franchises, etc." 

and in my opinion the word "franchises," as used therein, means that your com
mission may examine such franchises in order to inform itself as to the general 
conditions, capitalization, etc., of said utilities, but may not entertain any com
plaint against any such utility whErein the contractual relation arising out of 
such franchises between municipalities and utilities is the basis of said com
plaint, for the franchise granted to a utility by a municipality is a contract 
between them and the enforcement of the terms thereof, as between said muni
cipality and utility, is a judicial power and not conferred by law upon your com
mission. 

116. 

Very respectfully, 
TBIOTHY S. HOG"~N, 

Attorney General. 

TAXES AND TAXATION-PUBLIC UTILITY-LIABILITY OF OWNER OF 
BUILDING FOR EXCISE TAX WHEN FURNISHING ELECTRICITY TO 
TENANTS UPON EXTRA CHARGE THEREFOR. 

Since the Burckhardt· Estate, which is the owner of a large building, fur
nishes electricity to its tenants tor light ana power, by charging each inclividual 
tenant a higher price therefore than the estate itself is charged by the company 
supplying such power, such estate "is engaged in the business of supplying 
electTicity tor light ana power purposes to constLmers" within the meaning 
of section 614-2, General Code, ana is, therefore, a "public utility" within the 
sense of that statute. 

CoLUlliBUS, OHIO, December 21, 1912. 

Public Service Commission of Ohio, Columbus, Ohio. 

GEXTLEllrE.x:-I am replying to yours of Apt_il 11, 1912, which is as follows: 

"I take the liberty of handing you herewith the correspondence 
with the Burckhardt Estate of Cincinnati, Ohio, and would invite your 
attention to the same and request your opinion as to whether or not tha 
Burckhardt Estate is a utility?" 

From the extensive correspondence submitted herewith, the facts seem to 
be substantially as follows: 

"The Frederick Burckhardt Estate of Cincinnati, Ohio, is the owner 
of a large bui'lding in that city, ~he several stories of which are occu
pied by tenants of said estate. 

"Said estate furnishes electricity to its tenants for light and power, 
in the following manner: A large meter is installed in the building, 
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and the estate purchases electricity for the whole structure from an 
electrical company. All the electricity used in the building passes, in 
the first instance, through this large meter, and is paid for by the estate 
at certain rates. Small meters are placed in every tenant's apartment, 
and all the electricity used by each tenant goes through his individual 
meter and is paid for monthly by him at rates fixed by the estate. The 
price received by the Burckhardt Estate from its tenants for this 
electricity, is higher than it pays for the same to the electrical com
pany, although the profit is not very great_ 

"This estate will not permit its tenants to purchase their electricity 
from any other other source." 
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The question then is, whether the above facts constitute the Frederick 
Burckhardt Estate a public utility, subject to your jurisdiction, under the 
public utility act? 

Section 614-2, General Code, (102 0. L. 550), defining the terms as used in 
said act says: 

"Any person or persons, firm or firms, co-partnership or voluntary 
association, joint stock company or corporation, whenever organized or 
incorporated: 

"When engaged in the business of supplying electricity for light, 
heat or power purposes to consumers within this state, is an electric 
light company." 

In section 4 of said act, the term "public utility" is defined as follows: 

"The term 'public utility' as used in this act shall mean and include 
every corporation, company, co-partnership, person or association, their 
lessees, trustees or receivers, defined in the next preceding section, 
except such public utilities as operate their utilities not for profit. 
* * * *" 

It is clear from the reading of the above sections that the act was intended 
to include any person, corporation, etc., engaged in the business of supplying 
electricity for light, heat or power purposes to consumers within this state; 
and it only remains to apply the facts herein to the law, in order to answer 
your question. There can be no question but that this estate is furnishing 
electricity to all the tenants in said building, and they use it for light and 
power. This makes them '"consumers,"' and they are within this state. 

It makes no difference whether this estate purchases this electricity from 
another and then distributes it, or generates it by a plant of its own, the legal 
status is the same. Nor does it matter whether the consumers are many or 
few, or whether the profits are large or small. It is the clzaracter of the busi
ness that fixes the standing of tha parties in the eyes of the law. Each indi
vidual case, of course, is determined by the particular facts thereof. 

Taking all of the facts of this case into consideration, as well as the law 
applicable thereto, I am of the opinion that the Burckhardt Estate is a public 
utility, and, therefore, subject to yo~r supervision, and must comply with your 
orders. 

Very truly yours, 
TDIOTHY S. HOGA:X, 

Attorney General. 
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135. 

PUBLIC SERVICE COMMISSION-MAY USE FUNDS FOR PURCHASE OF 
BLANKS FROM INTERSTATE COMMERCE COMMISSION. 

Under section 614-48, General Code, the public service commission is re
quire(/) to furnish public utilities with blank forms tor its reports, ana under sec
tion, 606, General Code, such commission is empowered to assess public utilit-ies 
tor the purpose of obtaining funds necessary for the operation of the depart
ment. These statutes, therefore, authorize the commission to purchase blanks 
for the Interstate Commerce Commission tor the purpose of furnishing the same 
to public utilities in accordance with these statutes. 

CoLUMBus, OHIO, March 31, 1913 . 

. Public Service Commission of Ohio, Columbus, Ohio. 

GENTLElliEN:-Your communication dated March 11, 1913, is received in 
wliich you request my opinion upon the f?llowing question: 

"Whether the commission would have authority under the law to 
use any of its funds for the purpose of buying blanks from the inter
state commerce commission for use by the railroads of the state in 
making their report to the commission as required by law? 

Section 606 of the General Code provides as follows: 

"For the purpose of maintaining the department of the public ser
vice commission of Ohio, and the exercise of police supervision of railroads 
and public utilities of the state by it, a sum not exceeding $75,000.00 
each year shall be apportioned among and assessed upon the railroads 
and public utilities within the state by the commission, etc." 

It is manifest, the intention of the legislature was ·to make the depart
ment of public service self-supporting, and that the funds raised by assessing 
the railroads and public utilities, should be expended 'by the commission in 
carrying on the duties and affairs of the commission and exercising public 
supervision of the railroads and public utilities. 

Section 614-48, General Code, provides as follows: 

"Every public utility (which includes railroads) shall ·file with the 
commission, at such times and in such form as it may prescribe, an an
nual report ., ., "' The commission shall prescribe the character 
of the information to be embodied in such annual report, ana shall fur
nish to each public utility a blank form therefor, etc." 

Section 556 ·of the General Code provides: 

"The commission shall cause blanks to be prepared suitable for the 
purposes designated in this chapter which shaii conform as nearly as 
practicable to the forms prescribed by the interstate commerce com
mission, and when necessary furnish such blanks to each railroad." 

The furnishing of blanks to the railroads for the purposes set forth in 
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the foregoing quoted sections is mandatory upon the commission, and they shall 
conform as nearly as practicable to those used by the interstate commerce com
mission. 

The fact that you can get the blanks required to be so furnished to the 
railroads from the interstate commerce commission of itself goes without 
saying that by purchasing the blanks from said interstate commerce com
mission they will conform in toto with those forms used by it. 

The funds proposed to be used in the purchase of said blanks arc raised 
by ass;:ssing the railroads and public utilities for the purpose of properly exer
cising public supervision of said railro'ads and public utilities, and the reports 
referred to are one of the things which enable the commission to properly 
perform such supervision of said railroads and public utilities, hence the EX· 

penditure of so much of the funds so raised for blanks is legal and proper and 
from all reports the purchasing of the same from the interstate commerce 
commission will insure uniformity and economy. 

The forms, such as you speak of in your communication, are not such state 
printing as comes under the provisions of sections 754 and 786 of the General 
Code. 

I am, therefore, of the opinion that your commission may purchase the 
blanks for the purposes referred to from the interstate commerce commis
sion and pay for the same from the funds of your commission. 

419. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

PUBLIC SERVICE COMMISSION-PUBLIC UTILITY COl\1PAl.~IES MUST 
FILE SEPARATE ANNUAL REPORTS WHEN ONE COMPANY IS CON
TROLLED BY THE OTHER THROUGH STOCK. 

Under the provisions of section 614-48, General Code, every public utility 
company is obliged to file an annual report with the pub'lic service commission 
Where one company is controlled by another through stoclc ownership, so long 
as they remain distinct companies, they should file separate reports. 

CoLUllmus, OHIO, August 1, 1913. 

Public Service Cor.tmission of Ohio, Columbus. Ohio. 

GEXTLE;~mx:-Your communication dated June 12, 1!l13, is received in which 
you submit copies of your file of correspondenc3 with the officers of the Ohio 
Fuel Supply Company, which company controls, through stock own3rship, the 
Federal Gas and Fuel Company, relative to the said company filing but one 
report, viz.: the report of the Ohio Fuel Supply Company, which includes the 
annual report of the Federal Gas and Fuel Company, and r:>questing my 
opinion as to whether or not the two companies' transactions can be covered 
in th3 one report of the Ohio Fuel Supply Company, which controls, through 
stock ownership the Federal Gas and Fuel Company, and thereby meet the re
quirements of the law as to reports to be made by utilities to the public service 
commission annually. 

In reply to your inquiry I desire to say that section G14-48 of the General 
Code provides as follows: 
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"Every public utility shall file with the commission, at such times 
and in such form as it may prescribe, an annual report, duly verified, 
covering the yearly period fixed by the commission. The commission 
shall prescribe the character of the information to be embodied in such 
annual report, and furnish to each public utility a blank form therefor. 
If any such report is iiefactive or erroneous, the commission may order 
the same to be amended within a prescribed time. Such annual reports 
shall be preserved in the office of the commission. The commission 
may, at any time, require specific answers to questions upon which it 
may desire information." 

Under the provisions of the above quoted section of the General Code there 
can be no quEstion that so long as the Ohio Fuel Supply Company and the 
Federal Gas and Fuel Company exist as separate corporate entities it is the 
duty of each company or each utility under said section to file with the com
mission an annual report, duly verified as in said s:cction provided. 

The power vested in your commission to compel annual reports to be 
filed by each and every utility operating in this state is for the purpose of 
carrying into effect the provisions of law relating to said utilities under the 
public service commission act; and I cannot see how your commission can 
properly be informed as to the matters that may be embodied in such annual 
report and enlightened as to all things that may come into question and for 
which said annual reports are or may be made, such as the question of rates for 
the commodity furnished by the respective utilities or for the securing of such 
information as may enlighten the commission upon the transactions of the 
said separate utilities upon any issue which may be properly brought before your 
commission relating to the utilities referred to in your communication. 

I am, therefore, of the opinion that it is a mandatory duty incumbent upon 
each public utility to file an annual report, and that although the Ohio Fuel Supply 
Company controls, through stock ownership, the Federal Gas and FUEl Com
pany, as long as they remain separate and distinct corporate entities within this 
state your commission should require them to file separate reports and not take 
the report of one company wherein is included the transactions and proceed
ings of the other for the year for which the report was intended to cover. 

Very truly yours, 
TIJ\10THY S. HOGAX, 

Attorney General. 
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449. 

PUBLIC SERVICE CO:\IMISSION-:\IEMBERS OF PUBLIC SERVICE CO.:.\I· 
.:.\IISSION ENTITLED TO SALARY UNTIL THE :\'I:E.:.\1BERS OF THE 
PUBLIC UTILITIES C0.:.\'1::\IISSION ASSU.:.\1E THEIR OFFICE-PUBLIC 
UTILITIES C0.:.\1.:.\USSION TO FINISH UP BUSINESS OF PUBLIC SER
VICE CO.:.\IMISSION. 

"Members of the public service commission are entitled to their salary from 
the time the public utilities law went into effect until the members of the public 
utilities commission are appointed and assume their duties. 

"The public utilities commission, by virtue of the tact creating this com
mission, has authority and power to finish up any and all unfinished business 
of the public ser-r;ice commission and to use all of the funds appropriated to 
that commission, the same as the public service commission would have done 
had it continued to exist. ·• 

CoLu:~mus, Ouw, August 26, 1913. 

Public Service Commission ot Ohio, Columbus, Ohio. 

DEAR Sms:-1 have your l~tter of August 20, 1913, in which you inquire: 

"The auditor of the state has raised the question: First, as to 
whether, since the eighth day of August, the public service commis
sion of Ohio has any authority to draw vouchers against the fund 
appropriated for its use. 

"Second, whether there is any fund appropriated or available for the 
use of the public utilities commission of Ohio against which the public 
utilities commission may, after its organization, draw vouchers for 
the money necessary; to carry on the pubic business. 

"The auditor seems to be of the opinion the public service com
mission of Ohio has had no legal existence since the eighth day of 
August and that there is no fund appropriated or available for the use 
of the public utilities commission." 

Section 606, G. C., reads: 

"For the purpose of maintaining the department of the public ser
vice commission of Ohio, and the Exercise of police supervision of rail
roads and public utilities of the state by it, a sum not exceeding 
seventy-five thousand dollars each year shall be appropriated among 
and assessed upon the railroads and public utilities within the state, by 
the commission, in proportion to the intrastate gross earnings or 
receipts of such railroad and public utilities for the year next preced
ing that in which the assessments are made. 

"On or before the first day of August next following, the commis
sion shall certify to the auditor of state the amount of such assessment 
apportioned by it to each railroad and public utility and he shall certify 
such amount to the treasurer of state, who shall collect and pay the 
same into the state treasury to the credit of a sp£cial fund for the 
maintenance of the department of such public service commission." 

Section 20 of the act of April 18, 1913 ( 103 0. L., 808), reads: 
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"The public utilities commission shall succeed to and be possessed 
of the rights, authority and powers not exercised by the public service 
commission of Ohio and perform all the duties now imposed upon the 
public service commission of Ohio, and said powers and authority shall 
·be exercised and enforced and said duties performed in the manner now 
provided by law for the said public service commission. Said public 
service commission of Ohio shall on and after the time this act shall 
take effect have no further legal existence, and the public utilities 
commission is hereby authorized and directed to assume and continue 
as successor of said public service commission of Ohio. Wherever in 
the public service the terms railroad commission or public service com
mission occur, the term public utilities commission shall be substi
tuted therefor." 

While it is true that after the taking effect of the said act on August 9, 
1913, the public service commission had no further legal existence and its 
successor, the public utilities commi!>sion, was authorized and directed to 
assume and continue as successor of the: said body with all of its rights, author
ity, power, and duties, yet I beg to advise that his excellency, honorable 
James M. Cox, consulted with this department a few days prior to August 8, 
1913, advising me that he would not be prepar<:d to appoint the ·members of 
the public utilities commission until the fifteenth day of August, and inquiring 
if members of the then public service commission might not continue to dis
charge their usual duties until August 15th. I advised him that I saw no 
objection to the members of the commission continuing to discharge the duties 
of their office until the said date so long as they made no orders, so that the 
state might safely have the benefit of their services for the few days intervening 
in. the way of attending to all the other duties of the office. 

About August 9th, Messrs. Sullivan and Gothlin called upon me and asked 
for instructions as to what they should do pending the arrival of the new 
public utilities commission. I advised them that it was their duty to attend 
to the affairs of the office until their successors arrived, refraining from making 
any orders. 

They accordingly did perform such duties of the office as I directed them 
was within their power, I am of the opinion that justice requires that these 
men should receive their salaries. Certainly no one could claim that in paying 
these salaries any abuse has been committed. They rendered honest and effi
cient service to the state. 

Moreover, the public utilities law is substantially the same as the public 
service commission law; the same general duties are to be performed by the 
same number of men, and one law may well be said to be a continuation of 
the other; and Judge Hughes being appointed a member of the public utilities 
commission rendered service during all the period, and Messrs. Sullivan and 
Gothlin remaining at their post in accordance with the wishes and direction of 
the governor, it is immaterial whether the service was rendered by virtue of the 
public service commission or the public utilities law-the effect would be 
the same, entitling all three members to their compensation. 

Your second question calls for a construction of the act creating the pub
lic utilities commission, and especially the above copied section 606, G. C., and 
section 20 of the public utilities act. 

To my mind section 20 should be given a full, fair and liberal construction, 
avoiding, of course, any exclusion of its language or enlargement of its pro
visions, and that it should be held to transfer to the utilities commission all the 
rights, powers, privileges and duties devolving upon the public service com-
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mission, including the right to dra'l": Youchers against any and all funds upon 
which the public service commission, had it continued to exist, might have 
drawn. 

I am therefore of the opinion that the public service commission ceased to 
exist at the expiration of ninety days after the finding of said public utilities bill 
with the secretary of state, and it had no power thereafter to transact any 
business whatever, but that the public utilities commission took its place and 
succ~eded to all its business, when it ceased to exist. And by virtue of section 
20, above copied, it had power and authority to finish up any and all unfinished 
business of the public service commission and to use any of the funds appro
priated to that commission, the same as such commission might have done had 
it continued in existence. 

461. 

Very truly yours, 
TnroTHY S. Hocax, 

Attorney General. 

WHERE TWO RAILROADS MERGE AND ONE IS IN PROCESS OF BUILD
ING, THE PART THAT IS C011PLETED 1IUST CONFOR11 TO THE 
STATUTE REQUIRING A FARE OF TWO CENTS PER 1HLE. 

The Lorain, Ashland and Southern Railway Company may not charge rates 
in excess of two cents per mile in ercess of five miles on that part of the road 
now completed. The road does not come within the exemptions of section 9004, 
General Code, as a completed section of the roacl. 

CoLU:IIBl:S, Onw, Sept. 9, 1913. 

Public Service Commission of Ohio, Columbus, Ohio. 

GETLI::IIEX:-Your communication dated June 7, 1913, is received in which 
you state as follows: 

"The Ashland & Western Railroad bas been in existence and opera
tion for ten years or more. Within the past six months it was merged 
with, and became part of a road known as The Lorain, Ashland & 
South• rn, a part of which road is still under construction. 

"The Lorain, Ashland & Southern recently submitted to this com
mission a proposed new passenger tariff covering the Ashland & West
ern portion of the new road only, and this proposed new tariff carries 
rates in excess of two cents per mile for distances of more than five 
miles. They justify these rates by section 9004." 

You request my legal opinion as to whether or not the exemption specified 
in section 9004 of the General Code would apply under the above statement of 
facts. 

In reply to your inquiry I desire to say that section 8977 of the General Code 
provides as follows: 

"A company operating a railroad in whol2 or in part in this state 
may demand and receive for the transportation of passengers on its road, 

~3-A. G. 
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not exceeding two cents pel;" mile, for a distance of more than five 
miles, but the fara shall always be made that multiple of five nearest 
reached by multiplying the rate by the distance." 

Section 9004 of the General Code provides in part as follows: 

"The provisions of sections eighty-nine hundred and seventy-seven 
* * * shall not apply to a railroad in course of construction, * "' * 

* Such exemption shall not continue longer than five years after 
cars are run for the transportation of freight and passengers on such 

. road." 

Your inquiry, in brief, raises the question whether The Lorain, Ashland & 
Western Railroad Company may charge in excess of the rates provided in sec· 
tion 8977, General Code, because of its right to avail itself of the provisions of 
section 9004, General Code. 

As you state the facts, The Ashland & Western Railroad Company has been 
in operation ten years or more and prior to the stated merger was not and did 
not claim to be a road in process of construction, but the claim is made by 
the Lorain, Ashland & Western Railroad Company that because it has a part 
of its road under construction, it may claim exemption from section 8977, 
General Code. 

While the manner of this merger is not stated, it could only have been 
brought about in one of three ways: (1) the old road (Ashland & Western) buy
ing out and securing control of the new road-the one then in process of con
struction; (2) By the n~.w organization buying the old road, or (3) By a new 
corporation organized for that purpose buying both roads. 

While it is true that section 8977, mentions a "company operating a rail
road," and section 9004 merely directs that its provisions shall not apply to a 
railroad in course of construction," and it is also true that the corporation now 
owning both these roads is a legal entity indivisibla, and that the railroad 
companies owning these roads, before the merger, have ceased to exist, yet it is 
not believed that your question is to be answered from a consideration of the 
ownership merely. While the ownership has changed, the physical condition of 
the roads remained the same--one completed road and one in process of con
struction. The change of ownership had no more effect in making one road of 
the two than it did to render the completed portion incapable of operation, and 
while this may be looking at the question from the standpoint of facts rather 
than law, I cannot conceive how the merger of these two roads could any more 
constitute one completed road than it could one road in process of con
struction. 

One of three conclusions must follow: 
1. That the merger of the completed road with the unfinished one consti

tuted the combination a completed road. 
2. That it constituted it a road "in process of construction," or 
3. That it constituted the Ashland, Lorain and Western Company the 

owner of two roads, one constructed and completed and the other in process 
of construction. 

The first and second of these are based on equal law, logic and facts and 
neither of them fulfill the measure of the law or meet the objects intended to 
be accomplished by this legislation. 

The third and last has a solid foundation in the request made to your body 
for authority to fix a tariff on the old road only. 

This company by making its application in this manner confessedly admits 
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that it has some completed road, that it is operating the same and desires to 
fix rates on it. 

If it should be claimed that the attachment of the new road to the old one 
merged the new into the old and that they both constituted a completed road, 
greater hardship and more inconvenience would result than in holding, as I do, 
that the change of ownership of the old road did not change its physical condi
tion nor alter its relation to the statutes in question. 

I am, therefore of the opinion that The Lorain, Ashland and Western is not 
entitled to change rates in Excess of two cents per mile as requested, and does 
not come within the exemptions of section 9004, General Code, as to the com
pleted portion of the road. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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437 
(To the Industrial Commission) 

FUNDS OF THE VARIOUS STATE DEPARTMENTS THAT ARE CO'~SOLI
DATED INTO THE INDUSTRIAL COl\1:.\IISSION ARE TO GO TO THE 
INDUSTRIAL COMMISSON AS ONE GROSS SUM FOR THE USE OF 
THE COMMISSION. 

The amounts appropriated tor the use of the State Liability Board of 
Awards, State Board of Arbitration, Chief Examiner ot Steam. Engineers, 
Department ot Board ot Boiler Rules, Bureau of Labor Statistics, Chief Inspector 
of Mines and Chief Inspector of Workshops and Factories. that are 1tnappro
priated at the time t-hese departments cease to exist on September 1, 1913, are 
to be converted into one gross s1~m tor the use of the commission. 

COLUMBUS, OHIO, August 8, 1913. 

Industrial Commission ot Ohio, Columbus, Ohio. 

GENTLEllrEx:-I have your letter of August 6th in which you inquire: 

"Kindly advise us whether such portions of the amounts appro
priated in detail for the state liability board of awards, state board 
of arbitration, chief examiner of steam. engineers, department of 
board of boiler rules, bureau of labor statistics, chief inspector of 
mines and chief inspector of workshops and factories as remain 
unexpended on September 1, 1913 are by the provisions of sections 
3 and 4 above mentioned, reduced to a lump sum and made available 
for the uses and purposes of the industrial commission of Ohio under the 
heads 'receipts and business' and 'salaries and expenses;' or, will the 
industrial commission in making use of such appropriations, be re
quired to observe the detail of the same?" 

. The act of March 12, 1913, creating the industrial commission of Ohio, by 
s~ction 11 thereof provides that after September 1, 1913, the following depart

·ments, to wit: commissioner of labor statistics, chief inspector of mines, chief 
inspector of workshops and factories, chief examiner of steam engineers, board 
of boiler rules and the state board of conciliation and arbitration shall have no 
further legal existence, except that the heads thereof shall report to the gov
ernor for such part of the year 1913 as they were in existence; and by the same 
section it is provided that, 

"On and after the first day of September, 1913, the industrial commis
sion of Ohio shall have all the powers and enter upon the performance of all 
the duties conferred by law on said departments." 

By section 12 of said act, pp. 97 and 656, 103 0. L., the industrial commis
sion supersedes and is given authority to perform all the duties of the state 
liability board of awards; and by section 24 of said act (163 0. L. 103) it is 
provided: 

"All duties, liabilities, authority, powers and privileges conferred 
and imposed by law upon the commissioner of labor statistics, special 
agents for the commissioner of labor statistics, chief inspector of mines, 
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district inspector of mines, chief inspector of workshops and factories, 
first assistant chief inspector of workshops and factories, second assist· 
ant chief inspector of workshops and factories, chief examiner of steam 
engineers, assistant chief examiner of steam engineers, district examiners 
of steam engineers, the board of boiler-rules, head of the department of the 
board of boiler rules and chief inspector of steam boilers, assistant chief in
spector of steam boilers, general inspectors of steam boilers, special inspect
or of steam boilers, state board of arbitration and conciliation, are hereby 
imposed upon the industrial commission of Ohio and its deputies on and 
after the first day of September, 1913. All laws relating to the commission
er of labor statistics, special agents of the commissioner of labor sta
tistics, chief inspector of mines, district inspector of mines, chief in· 
spector of workshops and factories, first assistant chief inspector of 
workshops and factories, second assistant chief inspector of workshops 
and factories, district inspectors of workshops and factories, chief 
examiner of steam engineers, assistant chief examiner of steam en
gineers, district examiners of steam engineers, the board of boiler 
rules, head of the department of the board of boiler rules and chief 
inspector of steam boilers, general inspectors of steam boilers, special 
inspectors of steam boilers, state board of arbitration and conciliation 
on and after the first day of September, 1913, shall apply to, relate 
and refer to the industrial commission of Ohio, and its deputies. Quali· 
fications prescribed by law for said officers and their assistants and 
employes shall be held to apply, wherever applicable to the qu~Iifica

tions of the deputies of the commission assigned to the performance 
of the duties now cast upon such officers, assistants and employes." 

709 

The power of the legislature to abolish these departments and consolidate 
them, as done by this act, cannot be questioned, and inasmuch as section 3 of 
the sundry appropriation act provides: 

"* * * That whatever sums are herein specified and appro
priated for the purposes of the state liability board of awards, state 
board of arbitration, chief examiner of steam engineErs, department of 
board of boiler rules, bureau of labor statistics, chief inspector of mines 
and chief inspector of workshops an·d factories; and, whatever sums 
have been appropriated or may be appropriated for the purpose of SJ.id 
departments shall on and after September 1, 1913, be available for the 
uses and purposes of the industrial commission of Ohio." 

(103 0. L. 626) 

Section 4 of the general appropriation act reads: 

"Sums herein specified and appropriated for the purposes of the 
state liability board of awards, state board of arbitration, chief exam
iner of steam engineers, department of board of boiler rules, bureau of 
labor statistics, chief inspector of mines and chief inspector of work· 
shops and factories; and, whatever sums have been appropriated or 
may be appropriated for the purpose of said departments shall, on and 
after September ·1, 1913, be available for the uses and purposes of the 
industrial commission of Ohio." 

(103 0. L. 647) 

All doubt as to what body shall use and control these appropriations 
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(whether in gross or specific) is removed. They are available for the uses 
and purposes of the industrial commission of Ohio, and there being no re
quirement that the appropriations shall be used for the specific purposes named, 
it must necessarily follow that as the industrial commission supersedes the 
boards and departments, named, is given all their powers, and required to per
form all their duties and thus given thes<l appropriations for the purposes of 
the act of March 13, 1913, without specifying that they shall be used for the 
specific purposes mentioned, it is only called upon to use these appropriations 
for the general purposes of the industrial commission. 

In other languag.e, section 3 of the one bill and section 4 of the other, 
substantially converts these specific appropriations to one in gross, for the use 
of the industrial commission in carrying out the objects of the various depart
ments whose legal existence terminates on September 1, 1913, and whose power 
and duties are conferred upon the industrial commission, said commission 
being careful if possible to keep the expenses of each department, as made by 
it, within the limit of the appropriations made for the same. 

From this it necessarily follows that the industrial commission of Ohio 
has the incidental right and power to see that the expenses of· these several 
departments, up to September 1, 1913, are within the limits of appropriations 
made for each. 

526. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE PROVISION OF SECTION 6213, GENERAL CODE IN REFERENCE TO 
PRISON MADE GOODS IN A VALID USE OF THE, POLICE POWER AND 
DOES NOT INTERFERE WITH INTRASTATE OR INT'ERSTATE COM
MERCE. 

Section 6213 of the General Code of Ohio reqtttnng goods, wares and mer
chandise made by convict· labor to be branded, labeled or marked before being 
exposed for sale, applies to goods, war·es and merchandise made by convict labor 
in the state of Ohio, when such goods are imported, brought or introduced into 
this state, applying as well to goods of this character made within thi.s state 
as well as those introduced into it. 

This section is a legitimate exercise of the police power of the state, does 
not interfere with interstate commerce, and is vio7ative of neither the federal 
nor the state constitution. 

COLUMBUS, OHIO, October, 1, 1913 

Hox. T. J. DUFFY, Industrial Commission of•Ohio, Columbus, Ohio. 

DEAR Sm:-1 beg. to acknowledge the receipt of your letter of September 
17th, enclosing a letter received from Mr. Schreiber, city solicitor of Toledo. 
In his letter he refers to the fact that certain firms in Toledo are selling prison
made goods and suggests that the factory inspectors throughout the state call 
upon merchants in the various cities and explain to them the law prohibiting 
the sale of prison-made goods. You state that the sections of the General Code 
to which you have been referred in regard to this matter do not prohibit the 
sale of prison-made goods, but merely provide that such goods must be labeled 
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in order to indicate that they are prison made. You inquire whether this depart
ment has rendered an opinion upon this subject, and if it has, you desire to have 
a copy thereof. 

This department has not rendered an opinion upon this question, but I 
shall hereby do so. 

Section 6213 of the General Code, provides that: 

"Goods, wares and merchandise made by convict labor in a peni
tentiary, prison, reformatory or other establishment in this or any other 
state in which convict labor is employed and imported, brought or intro
duced into this state, shall be branded, labeled or marked as hereinafter 
provided before being exposed for sale, and shall not be so exposed 
without such brand, label or mark." 

Section 6214 prescribes the style and use of the brand, section 6215 desig
nates the form of label to be used, section 6216 states where the brand, mark or 
label shall be placed, and section 6217 reads thus: 

"A person dealing in convict-made goods, wares or merchandise, 
as described in this chapter, shall not knowingly have them in posses
sion for the purpose of sale, or offering them for sale without the brand, 
label or mark required by this chapter, or remove, conceal or deface the 
brand, mark or label thereon." 

Section 6218 provides in substance that when the commissioner of labor 
statistics has reason to believe that the immediately foregoing section has been 
violated, he shall submit to the attorney general his information in support of 
such belief and the attorney general shall institute the proper legal proceedings 
to compel compliance with the foregoing statutes. 

The following is section 13170: 

"Whoever, dealing in goods, wares and merchandise made by con
vict labor in a penitentiary, prison, reformatory or other establishment 
where convict labor is employed, knowingly has them in possession for 
the purpose of sale or offers them for sale, without the brand, label or 
mark of 'convict made' as required by law, or removes, conceals or de
faces such brand, mark or label, shall be fined not Jess than fifty dol
lars nor more than one thousand dollars or imprisoned not Jess than ten 
days nor more than twelve months, or both." 

Preliminary to a discussion of the questions here involved, I desire to say 
that the section last quoted was originally enacted with other sections therein 
before referred to, and therefore the words "as required by law" no doubt ha,·e 
reference to the provisions of the other sections. 

The constitutionality of this law must be determined from a consideration 
of its validity under the constitution as it stood prior to the amendment of 
1912. This is true because· the constitutionality of a statute must be based on 
the constitution in force at the time of the passage of the law. An unconstitu
tional statute is absolutely void and cannot be validated by subsequent amendment 
which is in harmony with the said statute. 8 Cyc. 758. 

In Arnold vs. Yanders, 56 0. S. 417, an act requiring any person exposing 
for sale convict-made goods, to obtain a license, was held to be in conflict with 
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that provision of the United States constitution giving congress power to regulate 
commerce among the several states. It must be noted, however, that this act 
provided that its terms should not be applicable to the products of the prisons 
of this state. It is a clear and distinct regulation of commerce, as its aim was 
to discourage the importation of convict-made goods from other states, while 
it did not tend to discourage the sale of such goods when they were made in 
Ohio. If it had oeen a proper police regulation, it should have been made ap
plicable to all classes of convict-made goods. In addition to this, I think a 
distinction should be made between a license, such as was involved in that case 
and the requirement of a label as provided for in the sections here discussed. 
And furthermore, it must be borne in mind that the case just referred to con
tains no discussion of the application of the state constitution to the law there
under consideration. At the time this decision was rendered, the statutes we 
are now considering applied only to convict-made goods manufactured in other 
states and imported into Ohio. After this decision, and probably as a result 
thereof, section 6213 was amended by the insertion of the words "this or" im· 
mediately after the words "establishment in." On July 5, 1901, Mr. J. H. Sheets, 
who was then attorney general held that the insertion of these two words 
rendered the statute ambiguous, with the result that the manufacturers succeeded 
in obtaining a decision in the circuit court of Franklin county, in the case of 
State ex rei. vs. Brown, etc., Company, to the. effect that the provisions of this 
sectioru did not apply to convict-made goods manufactured and sold in Ohio. 

Vol. 5, opinions of attorney general of Ohio, 496. 
If this construction be correct, then I should be inclined very seriously to 

doubt the constitutionality of the statute, but with the construction of Mr. 
Sheets, I am not entirely satisfied, notwithstanding the decision to which he 
refers, and think that the act can and should be so read as to apply to goods 
made by convicts in this state as well as to imported convict-made goods. I 
base this reasoning on the fact that it was the manifest intention of the legis
lature, by the insertion of the words above quoted, to include with its provisions 
goods made in this state. Clear meaning may be given the act by making the 
following words stand together as one separate clause, thus, "or any other 
state, in which convict labor is employed, and imported, brought or Introduced 
into this state." 

In other words, the act would then provide in substance-the goods, etc., 
made by convict labor in a penitentiary, etc., in this state or in any other state 
and brought into this state, should be branded, etc. After arriving at this con· 
elusion. I found that Attorney General Richards had construed the Jaw in the 
manner in which I herewith suggest. 

Vol. 4, opinions of attorney general of Ohio, 581. 
It is interesting to note in this connection, that in the Massachusetts case. 

to which I shall later refer, the justices of the court of that state treated an act. 
like the one ii;J. question as embracing goods made within and those without tllP 

state within its terms. Of course in that case this identical question was not 
decided, but the assumption of the court seemed to be that which I have in
dicated. 

Assuming that my interpretation of the law is correct, the next question 
is whether the act is a valid police regulation under the constitution of Ohio 
.as it stood at the time of the enactment of the law. The New York court of 
appeals in People ex rei. vs. Hawkins, 42 L. R. A. 490, at least in the reasoning 
of the opinion of the judge who rendered the majority opinion, took the view 
that a Jaw of this character was invalid under the New York constitution. The 
substance of the holding of the judge rendering the majority opinion was that 
the statute was not a valid exercise of police power, although he announced 
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another reason to which I shall later refer. Very able dissenting opinions were 
rendered by Chief Justice Parker and Judge Bartlett, and the justices who 
concurred in the majority opinion voted for affirmance upon the ground that 
the statute conflicted with the commerce clause of the federal constitution. 
From this it will be seen that two justices distinctly held that the act was :1. 

valid police regulation, and one took a contrary view while three of the justices 
by concurring in the majority opinion only upon the federal question, would in
dicate that they agreed with the dissenting judges upon the phase of the question 
which I am now discussing. Judge Haight concurred with Chief Justice Parker 
and Judge Bartlett. The majority opinion, however, was followed in People ex 
rei. vs. Rayne, 136, App. Div. 417 (Aff. 198 N. Y. 549), which last decision was 
not upon a statute like the one in question but upon a law similar to the Jaw 
declared unconstitutional by our supreme court in the cas~ hereinbefore referred 
to. 

I am of the opinion, although the question is one of some doubt, that this 
legislation is a legitimate exercise of the police power of the state because the 
protection of an honest, unimprisoned laborer, from competition with convict
made goods, will promote public welfare and prosperity and such production is 
consonant with the spirit of the age and modern thinking; and also because it 
is and should be competent for this state to protect its citizens from the fraud 
and deception that result if prison-made goods are offered for sale without any 
designation of their origin. The people should be advised of the fact that such 
goods are convict-made so that when they buy them they will do so with their 
eyes open and not under a delusion that such goods are the product of the labor 
of him who is a free citizen rather than a criminal. Congress has fully recog
nized this in providing by statute that prison-made goods may not be imported 
into the Un!ted States. 

Conceding that I am correct in my interpretation of the statute and in my 
opinion that it is not violative of the state constitution, we are still confronted 
with the claim that the law is invalid as an interference with interstate com
merce. The supreme judicial court of Massachusetts in re opinion of Justices 98 N. 
E. 334, held that a statute like the one in question, was invalid as an interference 
with interstate commerce. Now if this statute is so .separable that one part 
of it may be held valid, while another part is held invalid, the constitutional 
part may stand and the unconstitutional part may be rejected. Consequently if 
the clause regulating imported prison-made goods be independent of the clause 
regulating prison-made goods .manufactured within the state, then, even if the 
former clause were held to be contrary to the provisions of the federal constitu
tion, the latter provision may be retained. This rule of statutory construction 
must be limited, however, and where it is found that the whole taken together 
warrants the belief that the legislature would not have passed the valid portion 
alone, then the whole statute should be held inoperative. 

There is much to be said in favor of the theory that the legislature would 
have made a law applying solely to convict-made goods within the state, even 
if it could not have regulated the sale of convict-made goods which are imported 
into the state and I incline to that theory, although a very strong argument to 
the converse may be adduced. I also think that the two parts may be treated 
as independent. Upon the whole, however, I have arrived at the conclusion in 
the face of the two decisions which I have cited, that this law, even if it be 
treated as so inseparable as not to permit any clause to be disregarded, is 
nevertheless, not violative of the federal constitution, or a direct interference 
with the freedom of interstate commerce. The opinion of Judge Bartlett in the 
New York case very clearly and lucidly maintains this position and I think 
it would be supported by the supreme court of the United States. I wish 
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to add that in the Massachusetts case, the justices were asked to pass upon the 
constitutionality of a proposed law, as is permitted in that state, rather than 
to construe one that had been passed, and this I think should have some bearing 
in considering their opinion. 

A particularly nice question also arise3 upon the application of section 13170, 
General Code, to section 41 of article 2 of the new constitutional amendment. 
The statute was originally part of an act found in 90 Ohio Laws 320, but was 
carried into the General Code separate from the other parts of this act. The 
constitutional amendment ]Jrovides that convict-made goods sold in this state 
shall be marked "prison made," while section 13170 prescribes a penalty for 
selling convict-made goods without the brand "required by law." Can these 
words last quoted be treated as referring to the said constitutional amendment? 
If so the difficulty of interpreting section 6213 will be obviated. I shall not here, 
however, enlarge upon this phase of the situation. 

The foregoing considerations move me to suggest to you that your com
mission should conduct an i~vestigation with a view of bringing a test case in 
order to determine the validity of the law. 

584. 

Very truly yours, 
TI::I10THY S. HOGAN, 

Attorney General. 

THE INDUSTRIAL CO:Ml\HSSION TAKES THE PLACE OF CHIEF IN
SPECTOR OF WORKSHOPS AND FACTORIES AS A MEMBER OF THE 
BUILDING CODE COMMISSION-MONEY APPROPRIATED FOR THE 
PURPOSES OF THE CHIEF INSPECTOR OF WORKSHOPS AND FAC
TORIES CAN BE USED FOR THE GENERAL PURPOSES OF THE 
Jl:\TDUSTRIAL COMMISSION. 

1: The industrial commission takes the place of and stLcceeds the chief 
inspector of workshops and factories as a member of the building code com
mrission on and after September 1, 1913, and in acting as a member of the 
building code commission or industrial commission should act as a unit, that 
is, as one member of such bttilding code commission. 

2. Appropriations made for the chief inspector of workshops and factories 
are available tor the expenses of t·he industrial commission. 

CoLt::\lBt:s, Onro, October 21, 1913. 

Hox. WALLAn~ D. YAPLE, Chairman, Industrial Commission, ColtLmbus, Ohio. 

DEAR Sm:-Under date of October 11, 1913, you inquire: 
"1. What, if anY, duty is the industrial commission of Ohio 

required to perform, relative to the preparation of the building code 
referred to in my letter? 

"2. Whether the appropriation made for the chief inspector of 
workshops and factories is available for the expenses of the industrial 
commission, and if so, in what manner shall expepditures therefrom be 
authorized?" 

1. On 1\Iay 10, 1913, an act relating to the preparation of r. code of regula
tions to govern the erection and maintenance of public and other buildings 
was passed and the secretary of the state board of health, state fire marshal 
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and chief inspector of workshops and factories, were authorized and directed 
to submit to the next general assembly a copy of the regulations governing the 
erection, etc., of such buildings. An appropriation was made to cover the 
expenses of this work. This act was continued on :\lay 31, 1911, (102 0. L., 
440) and additional appropriation was made. As the work was not completed 
at the time the last general assembly was in session, the commission was con
tinued and an appropriation of $3,500.00 was made, such appropriation appear· 
ing under the head of "state department workshops and factories," this being 
the language: 

"Uses and purposes of the State Building Code 
Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $3,500.00" 

By the creation of the industrial commission, 103 0. L., 95 the office of 
chief inspector of workshops and factories was abolished and his powers and 
duties were transferred to and merged into the industrial commission of Ohio, 
the act in this regard taking effect on and after September 1, 1913. The title of 
this act, and sections 11 and 24 thereof, make very clear the fact that the 
industrial commission shall have all powers and perform all duties conferred 
by law upon the chief inspector of worl,shops and factories, and that all Jaws 
relating to the last named position shall relate and refer to the industrial com
mission. It is true that the act continuing the building code commission was 
passed subsequent to the passage of the industrial commission act, which con
tinued as a member thereof the chief inspector of workshops and factories, but, 
in my judgment, this is an immaterial matter, as no necessity arises for the 
application of the doctrine of implied repeal. The chief inspector of workshops 
and factories was an existing position and continued so to be until September 1, 
1913, and the legislature no doubt intended that he should remain a member 
of the building code as long as his office existed. 

In view, however, of the broad language used in conferring the power, 
duties and obligations of the chief inspector of workshops and factories upon 
the industrial commission, I am of the opinion that this commission takes the 
place of and succeeds the chief inspector of workshops and factories as a mem· 
ber of the building code commission, on and after September 1, 1913. Ordinar
ily, there would be no question in the average mind regarding this, if an indi
vidual had been appointed to succeed the inspector, but as it is a board which 
takes his place, this might at first glance confuse the mind, but a careful study 
will develop that there is no reason for the distinction. In acting as a mem
ber of the building code commission, the industrial commission should act as 
a unit-that is to say, as one member of such building commission. 

2: I assume from your question, that you desire information regarding 
all appropriations made for the chief inspector of workshops and factories 
rather than the one to which I have heretofore adverted. 

As your board has aucceeded, in all respects, to the chief inspector of 
workshops and factories, I think that under the language used in the appro
priation act itself, there is no question that the industrial commission has the 
right and has been authorized, since September 1, 1913, to use the balance of 
the appropriations made for the inspector, by virtue of appropriations made by 
the last general assembly. 

Section 2 of the appropriation act, 103 0. L., 611, 626, provides: 

"'Vhatever sums herein specified and appropriated for the purpose 
of the • • * • chief inspector of workshops and factories; and 



716 INDUSTRIAL COMMISSION 

whatever sums have been appropriated or may be appropriated for 
the purposes of said departments shall, on and after September 1, 1913, 
be available for the uses and purposes of the industrial commission 
of Ohio." 

The specific appropriation of $3,500.00 for the use of the state building 
code commission, must be expended for the uses and purposes of this commis· 
sion, and cannot be devoted to the general purposes of the industrial commis· 
sion of Ohio. 

606. 

Trusting that this fully answers your inquiry, I am, 
Yours very truly, 

TIMOTHY S. HOGAN, 
Attorney General. 

WAGES MUST BE PAID TWICE EACH MONTH. 

The provisions of the General Code require the payment of wages earned 
during the first half of the month on or before the first of the following month, 
and the payment on or before the 15th day of each month all wages earned 
during the last half of the preceding calendar month. Any system that does not 
comply with these requirements is illegal. 

HoN. WALLACE D. YAPLE, Chairman Ind1tstrial Com·mission of Ohio, Columbus, 
Ohio. 

DEAH Sm:-I beg to acknowledge the receipt of your letter of October 
15, 1913, enclosing a letter from the Goodyear Tire & Rubber Co., together 
with a copy of your reply to their letter. You request this department to render 
an opinion upon the following questions, suggested by the, letter of the Goodyear 
Tire & Rubber Co. 

"Om: factory employes have been divided into two divisions, each 
containing about one-half of the employes, Saturday has been deter
mined upon as pay day; one division being paid one Saturday, and the 
other division the following Saturday. Our pay system, therefore, 
involves a pay period covering two weel,s, making twenty-six pay days 
during the year. The pay period for wages paid on any Saturday 
always ends with Wednesday, ten days before pay day. 

"To give you a concrEte example, showing wherein possibly our 
system does not fully comply with the law, we might take a pay period 
of one of the divisions starting Thursday, September 11th, and ending 
Wednesday, September 24th. Under our system, the men in this divi· 
sion would be paid on Saturday, October 4th. Thus there would be 
in this period four days, 11th, 12th, 13th and 15th, which falls within, 
the first one-half of the month, and which according to the law, would 
have to be paid on or before the 1st of October. 

"If you can, we would be glad to have a ruling on this, and an 
explanation from you as to whether we are working so well within 
the provisions of the law as to make unnecessary a change in our pres· 
ent system." 
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Section 1 of an act to provide for the payment of wages at least twice in each 
calendar month, provides in substance that every individual, firm, company, 
partnership, association or corporation, doing business in this state, who employ 
five or more regular employes, 

"shall on or before the first day of each month, pay all their 
employes engaged in the performance of either manual or clerical 
labor, the wages earnEod by them during the first half of the preceding 
month, ending with the 15th day thereof, and shall on or before the 
15th day of each month pay such employes the wages earned by them 
during the last half of the preceding calendar month." 

The foregoing language clearly and unequivocally requires the payment 
of wages earned during the first half of the month, on or before the first day 
of the following month, and the payment, on or before the 15th day of each 
month, all the wages earned during the last half of the preceding calendar 
month. This being true, it necessarily follows that the Goodyear Tire & Rub
ber Company will not comply with this act if it continues the system illustrated 
in its letter, for the reason that part of the wages earned during the first half 
of the month will not be paid on or before the first of the following month. 

While the systrm that they have adopted seems to be eminently fair and 
may possibly conform to the spirit of the act, neverthless the statute is so plain 
that there is no room for construction or consideration of the object of the law 
as a means of arriving at its intention. Hence, the company should be advised 
that it must discontinue its present system and adopt one in conformity with 
the statute. 

In conclusion, I wish to call your attention to the opinion rendered by this de
partment to the Hon. Carl D. Friebolin, on July 11, 1913, a copy of which I 
herewith enclose. 

642. 

Yours very truly, 
TillfOTHY s. HOGA:X. 

Attorney Genera~. 

A STATIONARY ENGINEER'S LICENSE MAY NOT BE REVOKED EXCEPT 
ON 'fHE GROUNDS PROVIDED BY STATUE. 

The tact that charges have been set forth against an operating stationary 
engineer accusing him of neglect of duty in abandoning his boiler and leaving 
the building in darkness, during which time the oil C'l/.ps, oil pump check valves 
and other parts of the machinery were interfered with in a very detrimental 
manner, is not grounds for revoking his license under section 1049, General 
Code. 

COLUliiBUS, OHIO, Dec. 9, 1913 

Industrial Commission of Ohio, Columbus, Ohio. 

GE:XTLEliiE:X:-I have at hand your communication of December 8th, with 
which you enclose an affidavit setting forth charges against an operating sta
tionary steam engineer, who holds a license issued by your department. Said 
affidavit, in substance, sets forth that the engineer in question abandoned bis 
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boiler, leaving the building in darkness, and that within a very short time 
thereafter the oil cups, oil pump, checl' valves and other parts of the machinery 
were found to be interfered with in a very detrimental manner. You ask 
whether or not the facts set forth afford sufficient grounds for the revocation 
of the engineer's license, under section 1049, General Code. 

Section 1049, General Code, is as follows: 

"If upon such examination, the applicant is found proficient in such 
subjects, a license shall be granted him to have charge of and operate 
stationary steam boilers and engines of the horse power required by 
law, for one year from the date on which it is issued. Upon written 
charges after notice and hearing, the district examiner may revoke the 
license of a person guilty of fraud in obtaining such license, or who 
becomes insane, or is addicted to the liquor or drug habit to such a 
degree as to render him unfit to discharge the duties of a steam en
gineer." 

The grounds for revocation of a license are set forth fully in this statute; 
they are specifically enumerated and distinctly stated. Whatever may be the 
guilt of the engineer in question, and whatever condemnation his action may 
merit, it is clear that the facts stated do not afford sufficient grounds for revo
cation of a license, as they are set forth in the statute quoted. It is clear that 
none of the grounds set forth in the statute have application to the facts appear
ing in the affidavit; since the facts stated show not the slightest evidence of 
fraud in obtaining the license, nor of insanity, nor of addiction to th2 liquor 
or drug habits in any degree, which circumstances alone afford ground for 
·revocation of a license under said statute. 

I am enclosing the affidavit and the communication submitted by you. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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GG1 
(To the Civil Service Commission) 

DISTRICT TAX ASSESSORS-SUBORDINATE TO TAX CO::\DliSSIOS OF 
OHIO-NOT ENTITLED TO TWO SECRETARIES, ASSISTANTS OR 
CLERKS IN UNCLASSIFIED SERVICE. 

The district tax assessors are responsible directly to the Tax Commission 
of Ohio, and are not directly res:wnsible to the qovernor. They are not heads 
of p1·incipal department. They are not principal executive officers, but arc 
subordinate to the Tax Commission of Ohio, consequ£ntly they are not entitled 
to have two secretaries, or assistants or clerks in the unclassified service. 

CoLullwcs, OHio, Dec. 20, 1913. 

State Civil Service Commission, Columbus, Ohio. 

GEXTLEliiES: Your favor of December 18, 1913, is received, in which you 
inquire: 

"The question has been submitted to us as to whether the district 
assessors (commonly called the county tax assessors) are to be con
strued as heads of principal departments, as designated in section 2 of 
main section 8 of the civil service act-and also whether or not each 
district tax assessor is entitled to appoint two persons outside the 
classified service, as provided in subsection 7 of main section 8. That 
is, are all the employes of each district assessor in the classified service 
or can they have two exempt persons?" 

Subdivisions 2 and 7 of branch (a) of section 8, of the civil service act, 
section 486-8, General Code provides: 

"2. All heads of principal departments, boards and commissions 
appointed by the governor or by and with his consent or by the mayor, 
or if there be no mayor such other similar chief appointing authority 
of any city or city school district. 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil 
service commissions, authorized by law to appoint such secretary, 
assistant or chief clerk." 

The district assessors are appointed by virtue of the act of 103 Ohio Laws, 
786, and their duties are therein pr' scribed. 

Section 1 of said act, to be known as section 5579, General Code, provides: 

"In addition to all other powers and duties vested in or imposed 
upon it by law, the tax commission of Ohio shall direct and supervise 
the assessment for taxation of all real and pzrsonal property in the 
state. For the purpose of such assessment, the state is hereby divided 
into assessm~nt districts. Each county in the state shall constitute 
an assessment district. In each assessment district which contained, at 
the last preceding federal census, less than sixty-five thousand inhabi
tants, there shall be appointed in the manner provided in this act, one 
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deputy state tax commissioner, who shall be known as the district 
assessor. In all other assessment districts, there shall be appointed, 
in the manner providEd in this act, two deputy state tax commissioners, 
not of the same political party, who shal! constitute the district board 
of assessors. Wherever used in this act, the term "district assessor" 
shall mean and include also the district board of assessors herein 
provided for, or a member thereof as the case may be. Such district 
assessors, shall, under the direction and supervision of "bhe tax commis
sion, be the assessors of real and personal property tor taxation, within 
and for their respective districts, except as may be otherwisa provided 
by law. There shall also be appointed in each assessment district, in 
the manner provided in this act, three pasons who shall constitute a 
board to hear complaints and review assessments of real and personal 
property for taxation, which shall be known as the district board of com
plaints. 

Section 2 of said act to be known as section 5580, General Code, provides: 

"Each district assessor shall be appointed oy the governor on or 
before the first day of November, 1913 and shall hold his office until his 
successor is appointed and qualified, except as otherwise provided by 
law. He shall be an elector of the district for which he is appointed, 
and upon ceasing to be such, his office shall be vacant. The tax com
mission of Ohio may with the consent of the governor remove any 
district assessor. 

Section 3 of said act, to be known as section 5581, General Code, provides: 

"Each district assessor shall appoint such number of deputy assess
ors, assistants, experts, clerks and employes as may, from time to time, 
be prescribed tor his district by the tax commission ·of Ohio. Such 
deputy assessor, assistants, experts, clerks, and employes shall hold 
their respective offices and employments for such times as may be pre
scribed by the tax commission." 

Section 4 of said act, to be known as section 5582, General Code, provides, 
in part: 

"The district assessor shall, annually, under the direction and 
supervision of the tax commission, list and value for taxation all real 
and personal property subject to taxation in the county constituting his 
assessment district, except as otnerwise provided by law." 

It will be observed that the district assessor is appointed by the governor. 
The duties of such district assessor are performed "under the direction and 
supervision of the tax commission" of Ohio. It is the duty of "the tax commis
sion of Ohio" to "direct and supervise the assessment for taxation of all real and 
personal property in the state." 

For this purpose the state is divided into districts and in each district there 
is one or two district assessors. These district assessors are subordinate to the 
state tax commission. 

In the opinion recently given to your department it is held that a principal 
department is one the head of which is directly responsible to the chief ap-
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pointing authority. The chid appoint:ng authority in this instance is the 
governor. 

The district as~:>essors are responsible directly to the tax commis~:>ion of 
Ohio and are not directly responsible to the governor. They are not, therefore, 
heads of principal departments as said term is used in subdivision 2 of branch 
(a) of section 8 of the civil service law. 

They are not "principal executive officers" within the meaning of subdivision 
7 of said s~ction 8. They ·are subordinate executive officers, as they are subor
dinate to the tax commission of Ohio. 

The district assessors do not therefore come within the terms of either sub
division 2 or subdivision 7, of branch (a) of section 8 of the civil service bw, 
p.nd they are not entitled to have two secretaries, or assistants or clerks in the 
unclassified service. 

662. 

Respectfully, 
TL\lOTHY s. HOGAX, 

Attorney General. 

HEAD OF SUBDEPARTMENT UNDER CLASSIFIED CIVIL SERVICE MAY 
NOT HAVE ASSISTANTS IN UNCLASSIFIED SERVICE. 

There is no head of a sttbdepartment that can be classed as a "principal 
executive officer"' under subdivision 7 of the civil service act, nor any other posi
tion, the incumbent of which is in the classified service t·hat can have two as
sistant-s or secretaries or clerks in the unclassified service. 

COLUMBUS, OHIO, December 23, 1913. 

State Civil Service Commission, Columbus, Ohio. 

GEXTLE:IlEX:-Under date of December 22, 1913, you inquire: 

"Could an appointee, either of the governor or the mayor of the 
city, who is himself under "the classified service, have two secretaries, 
assistants, or clerks exempt from the classified service as provided in 
section 7, i. e., are there any persons with appointing power who are 
in the classified service and at the same time entitled to have secre
taries, assistants and clerks, who are not in the classified service?" 

You attach a letter from Mr. C. B. Wilby, chairman of the civil service 
commission of Cincinnati, in which he states: 

"What officers are entitled to two secretaries or assistant clerks, 
under subdivision 7 of section 8 of the civil service law. Does that 
apply to appointees of the heads of principal departments, boards and 
commissions named in subdivision 2 of that section? In other words, 
are any principal executive officers who themselves are not exempt, but 
are in the classified service, entitled to two secretaries, assistants, or 
clerks, who are not in the classified service?" 

Subdivisions 2 and 7 of branch (a) of section 8 of the civil service law, 
provide: 
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"2. All heads of principal departments, boards and commissions ap
pointed by the governor or by and with his consent or by the mayor, 
or if there be no mayor such other similar chief appointing authority 
of any city or city school district. 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil 
service commissions, authorized by law to apoint such a secretary, 
assistant or chief clerk." 

By virtue of subdivision 2 "heads of principal departments, boards and 
commissions," who may be termed "principal executive officers; boards and 
commiss:ons" are in the unclassified service. 

By virtue of subdivision 7, "principal executive officers, boards or commis
sions," are entitled to two secretaries, or clerks or assistants in the unclassified 
service. 

An appointee appointed by the governor or mayor, and who is in the classified 
service cannot be termed a "principal executive officer." If he should be so 
classed he would come under the terms of subdivision 2 and himself be placed 
in the unclassified service. 

The word "principal has the same meaning in subdivision 2 that it has in 
subdivision 7. It does not necessarily follow that if an officer comes within the 
terms of subdivision 2 he must thereby come also within the provisions of sub
division 7, or vice versa. 

I know of no head of a subdepartment that can be classed as a "principal 
executive officer" under subdivision 7. Nor do I know of any position, the in
cumbent of which is in the classified service, that can have two assistants, or 
secretaries, or clerl;:s in the unclassified service. 

663. 

Respectfully, 
TiliiOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-SECRET SERVICE OFFICERS NOT UNDER CIVIL SERV
ICE-CLERK OF COUNCIL IN CLASSIFIED CIVIL SERVICE-CITY 
ENGINEERS, STREET COMMISSIONERS AND CITY CEMET'ARY SUPER
INTENDENTS IN CLASSIFIED CIVIL SERVICE. 

The clerk of council is placed in the classified civil service of the city by the 
new c~vil service law. A secret service officer appointed by the prosecuting at
torney is not in the classified service under t·he civil service law. A street com
missioner. as provided for in section 4363, General Code, is an officer of a village 
and not of a city and the new civil service law does not apply to villages. The 
city engineer is not at the heac~ of a principal department as provided for in 

·subdivision 2 of I; ranch a of section 8 of the oivil service law, and is, therefore 
in the classified service. A court bailiff is not in the classi{iec~ service ttnder pro
visions of section 9 of the civil service law. 

CoLu:~mus, Orrro, December 27, 1913. 

State Civil Service Commission, Columbus, Ohio. 

GE:'\'T.LE:\rEX :-This department bas received several inquiries asking for an 
interpretation of the new civil service law. As you have general supervision 
of the civil service law it is deemed advisable to address all opinions pertaining 
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to said law to your commission. This opinion is therefore addressed to you upon 
the several inquiries as now presented. 

Under date of July 15, 1913, Hon. D. F. Dunlavy, prosecuting attorney of 
Ashtabula county, inquires: 

"Kindly inform me whether or not in your opinion the secret 
service officer, appointed by the prosecuting attorney, comes within the 
Friebolin act and is a civil service man." 

Hon. David G. Jenkins, city solicitor of Youngstown, Ohio, submits this 
inquiry under date of September 8, 1913: 

"Please render me your opinion as to whether under section 486-8, 
General Code, 103 Ohio Laws, 701, the clerk of council is in the un
classified service or not." 

Under date of September 15, 1913, Hon. T. A. Bonnell, member of the house 
of representatives from Guernsey county, inquires: 

"Do city engineers, street commissioners, and city cemetery super
intendents come within the provisions of the new civil service law? 

"Do these hold under civil service or by direct appointment?" 

Also under date of October 13, 1913, Senator Carl D. Friebolin inquires: 

"Will you please give me your opinion on section 8, subdivision 9 
of the civil service law, passed April 28, 1913, found on page 702, volume 
103, Ohio Laws? Section 8 enumerates the positions not to be included 
in the classified service, among others subdivision 9 provides 'bailiffs 
of courts of record.' 

"Would you say that the term 'bailiffs of courts of record' would in
clude persons appointed by virtue of section 1692, General Code?" 

Each of these inquiries call for a construction of section 8 of the act of 
103 Ohio Laws, 698. This section, to be known as section 486-8, General Code, 
divides the civil service of the state, counties, cities and city school districts 
thereof, into classified and unclassified service. 

Said section 8, reads: 

"Service-Unclassified. The civil service of the state of Ohio and 
the counties, cities and city school districts thereof shall be divided 
into the unclassified service and the classified service. 

"(a) The unclassified service shall comprise the following posi
tions which shall not be included in the classified service, except as 
otherwise provided in section 19 hereof: 

"1. All officers elected by popular vote. 
"2. All heads of principal departments, boards and commissions ap

pointed by the governor or by and with his consent or by the mayor, 
or if there be no mayor such other similar chief appointing authority 
of any city or city school district. 

"3. All officers elected by either or both branches of the general 
assembly. 

"4. All election officers. 
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"5. .All commissioned, noncommissioned officers and enlisted men 
in the military service of the' state. 

·"6. .All presidents, superintendents, directors, teachers and in· 
structors in the public schools, colleges and universities, the library 
staff of any library in the state supported wholly or in part at public 
expense. 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil 
service commissions, authorized by law to appoint such a secretary, 
assistant or chief clerk. 

"8. The deputies of elective or principal executive officers author
ized by law to act generally for and in place of their principals and 
holding a fiduciary relation to such principals. 

"9. Bailiffs of courts of record. 
"10. Employes and clerks of boards ol: deputy state supervisors 

and inspectors of elections. 
"(b) The classified service shall comprise all persons in the em

ploy of the state, the counties, cities and city school districts thereof, 
not specifically included in the unclassified service, to be designated as 
the competitive class. 

"1. 'I'he competitive class shall include all positions and employ
ments now existing or hereafter created in the state, the counties, cities 
and city school districts thereof, for which it is practicable to determine 
the merit and fitness of applicants by competitive examinations. .Ap
pointments shall be made to, or employment shall be given in, all posi
tions in the competitive class that are not filled by promotion, rein
statement, transfer or reduction, as provided in sections 15, 16 and 17 
of this act and the rules of the commission, by appointment from 
those certified to the appointing officer in accordance with the provi
sions of section 13 of this act." 

Section 19 referred to in the first part of section 8 above quoted, applies to 
the appointment and duties of the members of the municipal civil service com
mission, and to the suspension of the chief of police, or the chief of the fire 
department. It does not affect any of the positions now under consideration. 

Section 8, supra, places certain described positions in the unclassified service 
and all others in the classified service. The office of county detective or county 
secret service officer is not placed in the unclassified service by this section. 

Section 2915-1, General Code, as amended in' 103 Ohio Laws, provides: 

"The prosecuting attorney may appoint a secret service officer whose 
duty it shall be to aid him in the collection and discovery of evidence 
to be used in the trial of criminal cases and matters of a criminal 
nature. Such appointment shall be made for such term as the prosecut
ing attorney may deem advisable, and subject to termination at any 
time by such prosecuting attorney. The compensation of said officer 
shall be fixed by the judge of the court of common pleas of the county 
in which the appointment is made, or if there be more than one judge, 
by the judges of such court in such county in joint session, and shall 
not be less than one hundred and twenty-five dollars per month of the 
time actually occupied in such service nor more than one-half of the 
official salary of the prosecuting attorney for a year, payable monthly, 
out of the county fund, upon the warrant of the county auditor." 
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Said section 2915-1, General Code, as passed in 102 Ohio Laws, 73, did not 
contain a provision that such "appointment shall be made for such terms as the 
prosecuting attorney may deem advisable, and subject to termination at any 
time by such prosecuting attorney." Such a provision, however, was contained 
in section 6184, General Code, as enacted in 100 Ohio Laws, 91. The constitu
tionality of original section 2915-1, General Code, need not be considered in 
determining the present question. 

The same legislature which passed the civil service law also passed the 
amendatory act of section 2915-1, General Code, supra. The civil service act and 
section 2915-1, General Code, apply to the same subject-matter and they should 
be construed, if possible, so as to permit both acts to stand. 

The provisi.on in section 2915-1, General Code, to be considered in this: 

"Such appointment shall be made for such term as the prosecuting 
attorney may deem advisable, and subject to termination at any time 
by such prosecuting attorney." 

This provision would tend to show that the position of secret service office 
is temporary. The prosecuting attorney "may appoint" such an officer and he 
may terminate it at any time. That is he may terminate the position. In other 
words it is discretionary with the prosecuting attorney as to whether he shall 
appoint a secret service officer. This is further shown by the provision as to 
payment of salary. That is, he shall be paid "for the time actually occupied in 
such service." 

The temporary character of the position would not indicate that the aP· 
pointment to such position should not be made from an eligible list after ex· 
amination. 

Section 8 of the civil service act does not place this officer in the unclassified 
service. 

Is it practicable to hold examinations for this position? The determination 
of this question is left, in the first instance to the civil service commission, 
subject to review by the courts, as is held in the opinion as to assistant city 
solicitors and assistant prosecuting attorneys. 

The duties of the secret service officer are prescribed by section 2915-1, 
General Code, and they are such that it can be determined as a matter of law 
that it is impracticable to hold examinations as to this position. The duties 
of the posiUon are to assist the prosecuting· attorney "in the collection and 
discovery of evidence to be used in the trial of criminal cases and matters of 
a criminal nature." 

These duties are so intimately connected with the duties of the prosecuting 
attorney that it would be impracticable to determine the merit and fitness of 
applicants by examination. 

"It is held to be impracticable to hold examination for a county de
tective in People vs. Webb, 54 N. Y. App. Div. 588, and for a subpoena server in 
People vs. Gardner, 157 N. Y. 520. 

The county secret service officer is therefor in the unclassified service. 
The next position to consider is that of clerk of council. 

Section 4210, General Code, provides: 

"Within ten days from the commencement of their term, the mem
bers of council shal~ elect a president pro tern., a clerk and such other 
employes of council as may be necessary, and fix their duties, bonds 
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and compensation. The officers and employes of council shall serve 
for two years, but may be removed at any time for cause, at a regular 
meeting by a vote of two-thirds of the members elected to council." 

This section was enacted in 96 Ohio Laws, 59, and then carried into the 
General Code as section 4210. It was enacted prior to the adoption of the con
stitutional amendment pertaining to civil service. 

The general rule is that a later general law does not repeal an earlier special 
or local law. But there are many exceptions to the general rule . 

. In discussing this rule it is stated at page 1087 of volume 36 of Cyc.: 

"While the rule undoubtedly is that a general affirmative act, with
out express words of repeal, will not repeal a previous special or local 
act on the same subject, even though the provisions of the two be in
consistent, and although the terms of the general Jaw are broad enough 
to include the cases embraced in the special act, yet it is not a rule 
of positive law, but of construction only. In accordance with this rule, 
the presumption is that a general act does not repeal a local or special 
statute, although it contains a general repealer of acts inconsistent 
with it. But, equally in accordance wit-h the purpose and limitations 
of the rule, such presumption must give way to a plain manifestation 
of a different legislative intent. The question is always one of intention 
and the purpose to abrogate the particular enactment by a later general 
one is sufficiently manifested when the two acts are so irreconcilably 
inconsistent or repugnant that both cannot stand together. Such in
tention may also be made to appear by the words of the general act, 
by the subject-matter with which the general act is concerned, by other 
legislation on the same matter, by the surrounding circumstances, by 
the purpose to be accomplished, or by anything else to which reference 
may properly be had for the purpose of discovering the legislative in
tent. Th1ts where the clear general intent of the legislature is to es
tablish a uniform system throughout the state, the presumption m1tst be 
that local acts are intended to be repealed. So also where an act is 
passed to carry into effect a general amendatory provision of the constitu
tion, all acts inconsistent therewith, although local, are repealed,." 

Section 4210, General Code, was passed before the constitutional-amendment 
requiring the application of the merit system was adopted, and also prior to 
enactment of the civil service law. 

The civil service act was passed in compliance with thel provisions of section 
10 of article 15 of the constitution and the act was intended to establish a 
uniform system throughout the state as to all offices and positions which are 
in the civil service as defined by the act itself. 

Such a purpose shows a general intent to repeal prior inconsistent acts 
which may be special, particular or local. 

In view of this rule the provisions of section 4210, General Code, which 
fix a term of office for the clerk of council and which grants the right to council 
to remove the clerk of council for cause are limited and qualifiP.d by the pro
visions of the civil service act, and to the extent that the two acts are incon
sistent, the civil service act is controlling. 

This is further shown by the general repealing clause of the civil service 
act, wherein it is provided in part: 
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"Repeal. Sections 4381, * * * of the General Code, and all other 
acts or parts of acts inconsistent with the provisions of this act be and the 
same are hereby repealed." 
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The status of the clerk of council must, therefore, be determined by the 
provisions of the civil service act. 

It is necessary to determine first, if the clerk of council as an officer or 
employe Qf a legislative body, is in the civil service of the city. 

'I'he term "civil service" is defined in section 1 of the civil service act. 
section 48G·1, General Code, as follows: 

"Definitions. 1. The term 'civil service' includes all officers and 
positions of trust or employment, including mechanics, artisans and 
laborers in the service of the state and the counties, cities and city 
school districts thereof." 

This section places all positions in the civil service. The purpose to include 
officers or employes of a legislative body in the civil service is further carried 
out by section 8 of the act when it is provided therein that 

"3. All officers elected by either or both branches of the general 
assembly" 

shall be in the unclassified service. 
It is evident, therefore, that the clerll: of council is in the civil service of 

the city as contemplated by the civil service law. 
It will be observed that by the terms used in section 4210, General Code, 

the clerk of council is spoken of as being "elected." 
·In section 2 of the civil service law, section 486·2, General Code, the election 

of officers in the civil service is referred to as an "appointment." 

Said section 2 reads in part: 

"On and after January 1, 1914, appointments to and promotions in 
the civil service of this state shall be made * * *." 

The terms "election" and "appointment" are distinguished in 15 Cyc. at 
page 279, as follows: 

"The term 'election' carries with it the idea of a choice in which 
all who are to be affected with the choice participate; whereas 
from the word "appointment" we understand that the duties of the 
appointee are for others than those by whom he is appointed." 

In the note to the above citation it is said: 

"As distinguished from an election an appointment is generally 
made by one person or by a limited number acting with delegated 
powers, while an election is the direct choice of all the members of the 
body from whom the choice can be made." 

A number of cases are cited. Among these is the case of State vs. McCallister 
11 Ohio 46. 

In that case Hitchcock, J., says, at page 52: 
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"The constitution of the state contemplates two different modes of 
conferring office. One is by appointment, the other by election. And a 
careful examination will show, that. whenever the office is to be con· 
ferred by the people, or by any considerable body of the people, it is 
spoken of as an election. Whenever it is to be conferred by an in
dividual, as by the governor, or by a select number of individuals, as 
by a judicial court, or by the general assembly, it is spoken of as an ap
pointment." 

Also on page 53 he further says: 

"It is true that in a certain, and perhaps in the most general sense 
of the term, every person upon whom an office is conferred may be said 
to hold that office by appointment, whether the appointment be made by 
an individual or individuals having power to make, or by the election 
of a more numerous body. And it is equally true that the same person 
may be said to have been elected to the office, as he fills it in pursuance 
of choice whether that choice has been made by one or more." 

The clerk of council, while an employe of council is in fact in the service 
of the city, and his compensation is paid by the city. His selection is made 
by council. Although section 4210, General Code, provides that he shall be 
"elected" by council, the selection of a clerk of council is in effect an "appo.int
ment," in view of the foregoing distinctions between an election and an appoint
ment. 

If the clerk of council comes in the unclassified service it must be by virtue 
of subdivision 7 of brlJ.nch (a) of section 8, which provides: 

"Two secretaries or assi.,;tants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil 
service commissions, authorized by law to appoint such a secretary, 
assistant or chief clerk. 

This branch of section 8 covers "elective and principal executive officers, 
boards and commissions." The council is an elective body, but it is not an 
executive body. By virtue of this branch of section 8 the officers, boards and 
commissions, must be "executive officers, boards or commissions." 

This branch of section 8 does not, therefore, include the clerk of council. 
It might be contended that council is not a continuous body, and that each 

newly elected council has the inherent power to select its officers and employes. 
The same contention can be made as to the general assembly. Yet the legislature 
has seen fit to specifically place the officers selected by the general assembly 
in the unclassified service. 

A specific mention of one of a similar class in a statute means the exclu
sion of all others of that class. 

I am of opinion, therefore, that the clerk of council is placed in the classified 
service of the city by the new civil service law. This is true as to the other 
employes of council. 

As to street commissioner: 
Section 4363, General Code, provides for the appointment of the street 

commissioner as follows: 

"The street commissioner shall be appointed by the maYor and con
firmed by council for a term of one year, antl shall serve until his sue-
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cessor is appointed and qualified. He shall be an elector of the cor
poration. Vacancies in the office of street commissioner shall be filled 
by the mayor for the unexpired term. In any village the marshal shall 
be eligible to appointment as street commissioner." 
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'I'he street commissioner as herein provided for is an officer of a village and 
the civil service act does not apply to villages. The office of street commissioner 
is not fixed by statute for a city. If the office is created by ordinance the duties 
of the office and manner of appointment should be given in order to determine 
its status under civil service Jaw. 

As to the city engineer: 

Section 4250, General Code, provides: 

"The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the di
rector of public service, the director of public safety and the heads of 
the subdepartments of the departments of public service and public 
safety, and shall have such other powers and perform such other duties 
as are conferred and required by law." 

This section authorizes the mayor to appoint the heads of the subdepart
ments of the department of public service. The city engineer is at the head 
of the subdepartment of engineering, and as such is appointed by the mayor. 

Subdivision 2 of branch (a) of section 8 of the civil service law, places 
all heads of principal departments appointed by the mayor in the unclassified 
service. 

The department of engineering is a "subdepartment" of the department of 
public service. The principal department is that of public service. The city 
engineer is not at the head of a principal department, and is therefore in the 
classified service. 

The next position to be considered is that of court constable or as commonly 
called, the court bailiff. 

Subdivision 9 of branch (a) of section 8, supra, places "bailiffs of courts 
of record" in the unclassified service. 

Section 1692, General Code. as amended in 103 Ohio Laws, 417, provides: 

"When. in the opinion of the court, the business thereof so requires, 
each Pourt of common pleas, court of appeals, superior court, insolvency 
court, in eaPh county of the state, and, in counties having at the last 
or any future federal census more than seventy thousand inhabitants, 
the probate court may appoint one or more constables to preserve order, 
attend the assignment of cases in counties where more than two common 
pleas judges regularly hold court at the same time, and discharge such 
other duties as the court requires. Wb.en so directed by the court, 
each constable shall have the same powers as sheriffs to call and im
panel jurors, except in capital cases." 

Section 1541, General Code, applies to the appointment of criminal bailiffs. 
This section was amended in 103 Ohio Laws, 415, which act was approved :Hay 
6, 1913, and also by act in 103 Ohio Laws, 564, which also was approved :\lay 
6, 1913. 

The parts herein quoted from said section are the same in each of the acts. 
Said section 1541, General Code, as amended provides in part: 
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"The judge of the court of common pleas of a county, or the judges 
of such court in a county in joint session, if they deem it advisable, 
may appoint either or all of the following: 

"Second. A criminal bailiff, who shall be a deputy sheriff and hold 
his position during the pleasure of the judge or judges of such court. 
He shall receive compensation to be fixed by such judge or judges at 
the time of his appointment not to exceed the amount permitted by law 
to be allowed court constables in the same court, which shall be paid 
monthly from the county treasury upon the warrant of the county 
auditor." 

In the act creating and governing the Cleveland municipal court, bailiffs 
are authorized to be appointed. 

Section 1579-46, General' Code, as amended in 103 Ohio Laws, 694, provides 
in part: 

"A bailiff and deputy bailiffs, shall be designated as hereinafter 
provided for in this act. They shall perform for the municipal court 
services similar to those usually performed by the sheriff for courts of 
common pleas and by the constable for courts of justice of the peace. 
* * *" 

But section 1579-47, General Code, as amended in 103 Ohio Laws 694, 
places such officers in the classified service as follows: 

"Excepting the clerk and the chief deputy clerk, the bailiff and all 
deputy clerks and deputy bailiffs, of the municipal court shall be in the 
classified civil service of the city of Cleveland, subject to the provisions 
of the laws of the state applying to said classified service. * * *" 

The statutes do not provide for bailiffs in police courts. 
The foregoing are all the provisions of the statutes wherein officers of 

a court are called "bailiffs." 
If subdivision 9, supra, applies only to such positions as are called "bailiffs" 

in the statutes, then it can only apply to the criminal bailiff authorized to be 
appointed by virtue of section 1541, General Code, supra. The bailiffs of the 
Cleveland municipal court are specifically placed in the classified service and 
were in said classified service prior to the amendment of the Cleveland municipal 
court act in 103 Ohio Laws 694, supra. 

Court constables as provided for in section 1692, General Code, are commonly 
known as court bailiffs and are not generally known as constables, as called 
by statute. 

A bailiff is defined at page 156 of volume 5 of Cyc.: 

"Bailiff. An officer concerned in the administration of justice of a 
certain province; an under or deputy sheriff; a tipstaff; * * *." 

Also at page 1524 of volume 35 of Cyc. under the subject of "sheriffs and 
constables" bailiffs are defined: 

"Bailiffs. It is the duty of the sheriff, when he cannot attend to 
such duties in person, to appoint deputies to attend upon the terms of 
court, and when such deputies are put in charge of juries the term 
'bailiff' is applied to them. "' "' *" 
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There is no statutory officer, other than the criminal bailiff, that is called by 
statute a "bailiff," to which subdivision 9 of section 8, of the civil service law 
can apply. The officer who performs the duties of a court bailiff is the court 
constable and this officer is generally known as the court bailiff. He is in fact 
the bailiff of such courts and as such is a bailiff of a court of record. 

The legislature in specifying the officers in the unclassified service used 
general terms and did not call or designate each office by its specific title. 

By subdivision 9, supra, the legislature evidently intended that such officers 
who performed the duties of "bailiffs" to courts of record should be placed in 
the unclassified service. The court constable provided for in section 1692, Gen· 
eral Code, performs such duties and is therefore in the unclassified service. 

664. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-COURT STENOGRAPHERS IN CLASSIFIED SERVICE 
UNLESS CIVIL SERVCE COMMISSION DETER::\HNES OTHERWISE. 

The question whether or not court stenographers are to be in the classified 
civil service is an administrative question and should be settled by the civil ser· 
vice commissioners. Court stenographers are in the classified civil service unless 
the civil service commissioners decide that it is not practicable to determine 
their merits and fitness by a competitive examination. 

COLUMBUS, OHIO, December 9, 1913. 

State Civil Service Commission of Ohio, Columbus, Ohio. 

GEC\'TLEME;o.; :-A question relating to the civil service laws has been sub
mitted to this department by Mr. Frank L. Hogan, Secretary of the Ohio Re
porters' Association, which will, no doubt, be of interest throughout the state, 
and with which your commission will be concerned, consequently, pursuant to 
our understanding tbat all questions of this nature should be answered as if 
coming from the civil service commission, I am taking the liberty of herewith 
submitting my opinion upon the matter involved. 

Mr. Hogan's inquiry is as follows: 

"Does the position of official court stenographer come within the 
purview of the new state civil service law?" 

Section 10 of article 15 of the constitution, was adopted by the people of 
this state at an election held on Septemb:=r 3, 1912, and provides as follows: 

"Appointments and promotions in the civil service of the state, the 
several counties, and cities, shall be made according to merit and fitnEss, 
to be ascertained, as far as practicable, by competitive examinations. 
Laws shall be passed providing for the enforcement of this provision." 

This mandate to the general assembly was complied with by the passage, 
on April ::!5, l 913, of an act to regulate the civil service of the state of Ohio, 
the several counties, cities and school districts thereof, and to repeal certain 
sertions of the General Code. This act was approved by the governor on May 
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5, 1913. It provides, among other things, that on and after Jan. 1, 1914, ap
pointments to and promotions in the civil service of the state and the counties, 
cities and city school districts thereof, shall be made only according to merit 
and 'itncss, to bE. m:certained as far as practicable, by examination which, if 
practicable, shall be competitive. On and after that date, no person shall be 
appointetl, r•:moved, transferred, laid off, suspended, reinstated, promoted or 
reduced as an offieer or employe in the civil service under the government of 
this state or the foregoing subdivisions thereof, except as prescribed in said 
act. Your commission is authorized to prescribe, amend and "nforce rules for 
carrying into effect that section of the constitution just quoted, and the pro
visions of said act, which rules are to-have the force and effect of law. 

Section 8 of the act divides the civil service into unclassified and classified 
service. Those coming within the unclassified service are expressly designated, 
they being officers elected by public vote, heads of principal departments, boards 
and commissions, appointed by the governor or with his consent, or by the 
mayor or similar chief appointing authorities of any city or village school diP
trict, officers elected by either or both branches of the general assembly all elec
tion officers, all commissioned, non-commissioned officers and enlisted men in 
the military service of the state, presidents, superintendents, directors, teachers 
and instructors in the public schools, colleges and universities; the library 
staff of any library, supported wholly or in part at public expense, two secre
taries or assistants or clerks for each of the elective and principal executive 
officers, boards or commissions, excepting the civil service commissions, author
ized by law to appoint such employes, deputies of elective or principal executive 
officers authorized by law to act generally for and in place of their principals, 
and holding a fiduciary relation to such principal; bailiffs of courts of record, 
and employes and clerks of boards of deputy state supervisors and inspectors 
of elections. 

The salient provisions relating to classified service read thus: 

"The classified service shall comprise all persons in the employ of 
the state, the counties, cities and city school districts thereof, not specifi
cally included in the unclassified service, to ba designated as the com
petitive class. 1. The competitive class shall include all positions and 
employments now existing or hereafter created in the state, the coun
ties cities and city school districts thereof, for which it is practicable, 
to determine the merit and fitness of applicants by competitive exam
inations. Appointments shall be made to or employment shall be given 
in all positions in the competitive class that are not filled by promotion, 
reinstatement, transfer or reduction as provided in sections 15, 16 and 
17 of this act, and the rules of the commission by appointment from 
those certified to the appointing officer, in accordance with the pro
visions of section I3 of this act." 

By virtue of section 9 of this act, your commission is required to put into 
effect rules for the classification of offices positions and employment in the 
classified service of the state and the counties, and for appointments promo
tions, transfers, etc., which rules are to be given to appointing officers affected 
thereby, as well as printed for public distribution. 

The nature of the examinations to be given and the manner in which they 
shall be conducted, are defined under section 10. Incumbents of positions in the 
competitive classified service, except those holding positions under the existing 
civil service laws, shall be subject to a non-competitive examination as a condi
tion of continuing in the service. From the returns of these examinations the 
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commission shall prepare an eligible list of persons whose general average is 
not less than the minimum fixed by your rules, provided such persons are other· 
wise eligible. The persons on the eligible list shall take rani' in the order of 
their relative excellence, as determined by the txamination and in case this 
develops equality priority of time of application shall determine the order in 
which the nam(s shall be placed upon the list. 

Under section 13, the heads of the departments, offices or institutions in 
which a position in the competitive classified list is to be filled, shall notify 
the commission of such fact and it shall then certify to him the names of the 
three candidates standing highest on the list, for the class or grade to which 
the position belongs. The appointing officer shall fill such position by appoint· 
ment of one of the three persons certified to him by the commission, as afore· 
said. This appointment shall be for a probationary period of not to exceed 
three months, to be fixed by the rules and no appointment or promotion shall 
finally be made until the probationary p~riod has been served. At the end of 
this time the appointing officer shall transmit to the civil service commission 
a record of the employe's service, and if it is unsatisfactory the employe may, 
with the approval of the commission, be removed or reduced without restric· 
tion; but dismissal or reduction may be made during such period as provided in 
section 17 of the act, to which I shall hereafter refer. 

Positions in the competitive class may be filled without competition; (a) 
when there are urgent reasons for filling a vacncy and the commission is unable 
to certify to the appointing officer a list of eligible persons, when the appointing 
officer may nominate a person to the commission for a non·competitive exam
ination and if certified by the commission as qualified, such person may b:! 
appointed provisionally to fill a vacancy until appointment can be made after 
competitive examination. (b) In case of vacancy in a position where peculiar 
and exceptional qualifications of a scientific, managerial, professional or educa· 
tiona! character are required and competition is impracticable and the position 
can best be filled by the selection of some designated person of high and recog
nized attainments, in which event the commission may suspend the provision of 
statute relating to ~ompetition. (c) Whrn the services to be rendered are for 
a temporary period not to exceed one month and the need of such service is im
portant and urgent, then any person on the eligible list may b3 selected with
out regard to his standing. 

The following language is taken from section 1G: 

"Any person holding an office or position under the classified ser
vic::! who has been separated from the service without delinquency or 
misconduct on his patt may, with the consent of the commission, be 
reinstated within one year from the date of such separation to a 
vacancy in the same or similar office or position in the same depart
ment." 

Section 17, heretofore referred to, reads as follows: 

"No persons shali be discharged from the classified service, reduced 
in pay or position, laid off, suspended or otherwise discriminated ag.:tinst 
by the appointing officer for religious or political reasons. In all cases 
of discharge, lay off, reduction, or suspension of a subordinate, whether 
appointed for a definite term or otherwise, the appointing officer shall 
furnish the subordinate discharged, laid off, reduced or suspended, with 
a copy of the order of discharge, Jay off, reduction or suspension, and 
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his reasons for the same, and give such subordinate a reasonable time 
in which to make and file an explanation. Such order together with the 
explanation, if any of the subordinate shall be filed with the commis
sion. 

"Nothing in this act shall limit the power of an officer to suspend 
without pay, for purposes of discipline a subordinate for a reasonable 
p::riod, not exceeding thirty days; provided however, that successive 
suspensions shall not be allowed." 

I have discussed at some length the provisions of this act in order that a 
clear understanding as to its purport and scope may be had, as this is an 
essential element to be taken into consideration in construing the law. 

I do not believe that court stenographers can be treated as coming within 
the unclassified service, as they are not either directly or indirectly included 
within any of the classes therein designated consequently I have here to deter
mine whether they are comprised within the classified service. 

The question is one of much difficulty and it may be well to quote the 
provisions of law relating to their appointment. Section 1546 of the General 
Code, as it appeared prior to the amendment thereto which will be hereafter 
quoted, authorized the court of common pleas to appoint a stenographer who 
should hold the appointment for a term of three years and until a successor 
was appointed and qualified unless removed by the court, after good cause 
shown for neglect of duty, misconduct in office or incompetency. 

On April 17, 1913, and eleven days prior to the passage of the civil service 
act, this section was amended, authorizing th3 court to appoint for a term not 
exceeding three years. The statute now reads as follows: 

act. 

"When in its opinion the business requires it, the court of common 
pleas of a county may appoint a stenographic reporter as official stenog
rapher of such court who shall hold the appointment for a term not 
exceeding three years from the date thereof, and until a successor is 
appointed and qualified, unless rEmoved by the court, after a good 
cause shown, for neglect of duty, misconduct in office, or incompetency. 
Such official stenographer shall take an oath to faithfully and impar-
tially d:scharge the duties of such position." · 

This act was approved on May 6, 1913 and one day after the civil service 

It would seem to be fundamental that this authority vested in the court, would 
constitute within the meaning of the civil service act, an employment created in 
the state, as it is by virtue of the state law that a stenographer may be hired, 
and the court is an arm of the state rather than a county official. 

A peculiar situation arises by reason of the fact that the civil service law, 
although passed after this act nevertheless was approved first, the difficulty 
being in determining what rule of statutory construction should obtain, there 
being a conflict to so"me extent at least between that provision of the civil ser
vice law which prohibits removal for religious or political reasons, and the 
express d~signation of an official term by court, under authority of the courts 
stenographer statute. A doubt also would arise in case the court stenographer 
act is to be read as an exception to the civil service law, as to whether a 
stenographer should be appointed from the eligible list, although such doubt is 
not a very serious one, in that two acts might be reconcil!lble in this regard 
upon the hypothesis that while the court should appoint his choice should be 
confined to those persons certified to him by the civil service commission. 
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In principle, the case of People vs. Gaffney, 142 App. Dec. 122 (N. Y.) seems to 
maintain this view. The decision has been affirmed without report by the New 
York court of appeals. In addition to thie, under the civil service act the 
court would be compelled to furnish a stenographer, whom he had discharged, 
with reasons for such dismissal, the subordinata being given a reasonable time 
in which to file an explanation. In this regard the two laws might be read to· 
gether and reconciled. The real conflict will arise when the term of the 
sttnographer has expired, as it seems to be the aim and purpose of the civil 
service law merely to provide for civil service in so far as appointments are 
concerned, and not with reference to tenure in office. 

Returning, however, to the subject of the construction of statutes, it is a 
fundamental principle that, in construing laws, the intent of the legislature is 
the polar star by which one is to be guided and it is a general rule that this 
le>gislative intent may b" ascertained from the time at which the laws were 
enacted-that is to say, where there is conflict between an earlier and later 
statute, the last shall go,·ern. ·wheth:r this priority is to be determined from 
the date of the approval by the governor or from the time of the enactment 
of the laws by the general assembly, is a s::rious question. Authority may be 
found to support both views, and in view of the fact that I think that the civil 
service act is to be construed as an exception to ordinary legh;lative enactments, 
as I shall hereafter show, I do not care to enter upon a discussion of the ques
tion as to whether the date of the approval of the governor or the date of the 
passage of the laws should be the guiding light to lead us out of the maze in 
which those laws are involved, but it would seem that the mere inadvertent act 
of the governor in signing last the law first passed, ought not to operate to 
defeat the manifest purpose of the law enacting body of ihe state. 

State vs. Henson, 106 Pac. 362. 
Of cours J if the principle last referred to obtains, there would !Je no ques

tion that /the civil service act superseded section 1546, insofar as there exists 
any repugnancy between them, but in view of the other rules of statutory con
struction, which will (nahlc us to arrive at the same result in regard to this 
law, I shall not further refer to that phase of the situation. Furthermore, if 
that view should be taken it would result in the placing of the common pleas 
court stenographer under civil service, whil3 the stenographer of the court of 
[l!Jpeals would not be within such service. This is true because on the day suc
ceeding the pa~sage of the civil service act, the legislatt:re revised certain sec
tions of the General Code rPlative to the organization, jurisdidion and procedure 
of the court of appeals, which revision was approved by the governor on May 
6, 1913, one day after he approved the civil servi~e law, thus unquestionably 
rendering the court of appeals law the later enactment. 

Section 1520 of this act, 103 0. L., 412 provides as follows: 

"Each court of appeals may appoint one or more official stenog
raphers. They shall tal<e an oath of office, serve at the pleasure of the 
court, perfcrm such dnties as the court directs, and have such powers as 
are vested in official stenographers of the common pleas court. 

·what has alr. acty been sai(l with reference to the reconcilement of the com
mon pleas stenographer statute, obtains in regard to the section now under 
discussion, excepting that theso latter stenographers "serve at the pleasur;) of 
the court," whkh, if the civil Rervice act does not apply. would enable them to 
remove a stenographer for religious or political reazons. 

It is a sound and salutary doctrine of statutory construetion that all laws 
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in pari materia should be construed together, and this applies with peculiar 
force to the statutes passed· at the same session of the legislature. The pr_
sumption is that such laws are imbued with the same spirit and actuated by the 
same policy and conseqm ntly should be construed together as if parts of the 
same act; and statutes which are not even in pari materia m:ty be referred to 
in ascertaining the legislative intent. 

36 Cyc., 1151. 
26 Am. En. Enc. of Law, 2d. Ed. 623, 624, 
Now statutes ar.:J in paTi mateTia when they relate to the same class of 

persons or things. They have the same general purpose. 
26 Am. Eng. Enc. of Law, 2d edition, 621. 
38 Cyc., 1147. 
These three statutes have express reference to the appointment and tenure 

of state employes. The civil service act expressly refers to all positions and em
ployments now existing or hereafter created in the state, while the other stat
utes quoted apply to particular employments. At this point I desire to say, 
that I cannot bring myself to believe that this is a case calling for the applica
tion of another rule of statutory construction, to the effect that a particular 
statute is to ba read as an exception to a general statute for the reason that the 
civil service act relates to a primary interest of public policy, which was re~og
nized by the people of the state in adopting the constitution. It clearly an::! 
cogently lays down the theory that it is the public policy of the stat3 that civil 
service should obtain, and the other statutes to which we are here confining our
selves, are of a secondary consideration and therefore that which is greater in 
principle should obtain. Consequently, it must follow that the doctrine of 
special statutes, overriding general ones, does not here obtain. 

Having lstablished the fact that these three laws should be construed 
together as if they were parts of the same act, 

Blackwell vs. Bank, 63 Pac., 43, 
County vs. Gordon, 145 S. W., 1160, 
Mays vs. Bassett, 125 Pac., 609, 

we bring the matter in hand within the purview of state ex. r~l. vs. Mulhern, 74 
0. S., 363, which provides that in giving construction to a legislative act, the 
position in the order of precedence of the s<overal provisions will be given due 
consideration, but there is not arbitrary rule requiring that a provision found in 
the latter part of the act shall be given an effEct to repe~.l conflicting provisions 
in the earlier part of the act. Where conf!icEng provisions are irreconcilab!c, 
the court, in seeking to make the act enforcible, will be governed by the pur
pose, policy and intent of the general assembly, as gathered from the whole act, 
even though it results in a disregard of the !at r proyision. This rule should 
here obtain, even though the statutes were not in pari materia or were not parts 
of the same statut2. The civil service law was passed on one clay and the 
court of appeals stenographer act on the following. They are so close in point 
of time that the obvious policy and intent of the legislature should be ascer
tained from an txamination of the two l:J.ws rather than by any arbitrary rcle 
to the effect that the later provisions or statute should repeal the prior one. 

The rule last referred to is not based upon reasoning but rath: r upon 
necessity, and therefore should not be applied when that necessity does not 
<xi st. Here the intent of the legislature may be ascertained by a construe tion 
of the two acts. 'Vhen the general assembly stated that the competitive class 
should include all positions and employments hereafter created, it m; ant jt"st 
what it said, and when it created a position on the folowing day. it i:1tended 
that position to be read as coming within the purview of the former act. Had 
there been any other intent or desire on the part of the legislature, such intent 
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or desire could easily have been made clear by the insertion of the proper language. 
While it is true that one legislature cannot pass a law which another legisla
ture may not repeal, nevertheless, it has been held that it may bind !?uch subs~
quent legislature by providing in the law that it shaii only be expressly re
pealed. 

American Society vs. Cloversviile, 78 Hun., 40. In so doing it merely lays 
down a rule for the construction of a certain statute and it is not an attempt 
by one legislature to restrict a future legislature, as the latter can frame en
actments so as to bring them without the purview of the first law. This rule 
should obtain a fortiori in this case because all these laws were passed by the 
same general assembly. The foregoing doctrine has received the support of a 
supreme court of the United States in Lau Ow Bew vs. United States, 144 U. S., 
47. Section 6 of the court of appeals act provided that these courts should have 
appellate jurisdiction to review final decisions of the circuit court in certain 
cases "unless otherwise provided by law." Chief J]Jstice Fuller, for the court, 
says, that the quoted words were inserted out of abundant caution in order 
that any qualification of the jurisdiction, by contemporaneous or subsequent 
acts, should not be construed as taking it away, except when expressly so pro
vided. "Implied repeals were intended to be thereby guarded against. To 
hold that the words referred to prior laws would defeat the purpose of the act 
and be inconsistent with its context and its repealing clause." If words of the 
character referred to by Mr. Chief Justice Fuiier provide against implied 
r peals, it. cannot fairly be contended that the words "hereafter created in this 
state" do not, just as effectually remove the possibility of impliedly repealing the 
civil service law, by acts such as the one here being considered. 

Another important and decisive consideration to be borne in mind is, that 
the civil service act was passed in pursuancJ of a constitutional mandate. It is 
a law providing for the enforcement of section 10 of article 15, to be found 
quoted in this opinion, and under the decision of the supreme court of this 
stat~, in State vs. Harris, 77 0. S., 481, should be interpreted as if part of the 
amendment. In that case an amendment to the constitution relating to elections 
was before the court, such amendment providing that the general assembly 
should have power to extend existing terms of office to effect the purpose of 
section 1 of said amendment. This language was not as positive as is the 
language used in the present instance. It was contended that the law enacted 
in conformity with this amendment was unconstitutional, as in violation with 
another provision of the constitution to the effect that no person should be 
eligible to certain offices for more than four years in any period of six years .. 
The court in deciding the case held that cases interpreting constitutional 
restrictions nspecting ordinary legislation are distinguishable from those per
taining to acts especially authorized by constitution. In other words, the appli
cation of a constitutional limitation to an act passed under a general grant of 
legislative power, is not involved. The court holds that a law, such as the one 
here in question, enacted to make a constitutional amendment operator, is to be 
interpreted as a part of the constitlttional amendment. Adopting this construction, 
we are confronted with the proposition to repeal by implication part of the con
stitutional amendment, merely becausJ the general assembly had subsequently 
enacted a law, which in some respects is not in complete harmony with an act 
passed for the purpose of carrying into effect the constitution, which latter act 
must be r<ad as part of the constitutional amendment. To permit this would 
be violative of sound public policy and the spirit, if not the exact letter of the 
decision just cited. By this I do not mean to say that the legislature could not 
alter a law carrying into effect a constitutional provision, but I do wish to be 
understood as holding that this cannot be done by implication, nor by the 

24-A. G. 
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passage of laws in some respect conflicting with an act vitalizing the consti
tution. In order that the legislature may alter the civil service act, it is neces
sary that it do so by directly amending the provisions of that act, thereby 
clearly indicating an intention to carry out the provisions of the constitution 
in some way other than that originally designed. T_hat has not been done in 
this case and consequently, I am of the opinion that the civil s::rvice act applies 
to stenographers of the common pleas court and the court of appeals, unless they 
are taken out of the classified service by the commission, und::r circumstances 
hereinafter referred to. I may add that the reasoning adopted in this branch of 
the opinion receives add<.d force from the fact that all the laws here involved 
were passed by the same session of the legislature at approximately the same 
time. 

The possibility just suggested that court stenographers might not be under 
civil service, arises by virtue of the language following the figure 1, where it 
appears in that provision of section 8 relating to classified service. The com
pEtitive class includes positions and employments for which it is practicable to 
determine the merit and fitness of the applicants by competitive examination. 
This determination of the practicability of an examination for the ascertain
ment of the fitness and merit of applicants, is in the first instance for your 
commission, and its decision is final in the absence of an arbitrary, ).mfair or 
improper action by it in including in or excluding from the competitive class, 
certain employments. Should it exceed the bounds of propriEty and reasonable
ness, the courts will review its action. It appears, however, as a matter of law, 
that a court stenographer does not occupy a position for which it is not prac
ticable to det-rmine the merits and fitness of applicants by competitive exam
inations. The case of People vs. Weatherly, 130 N. Y. Supp. 1, expressly holds 
that a stenographer comes within civil service, and the reasoning of this case 
will be applicable to the whole law. 

In connection with the foregoing discussion, I desire to remark that in 
People vs. McWilliams, 185, N. Y., 92, is to be found what is probably the latest 
expression of the New York court of appeals upon the question of the extent to 
which the courts will go in reviewing the question of the practicability of com
petitive examinations. The holding is to the effect that the determination of 
the commissioners in classifying positions is not a judicial act, although it 
involves in a high degree the exercise of judgment, which judgment is that of 
the logislative or executive officers rather than that of a judge. Decisions of 
matters of this ldnd involve considerations which cannot well be the subject of 
judicial inquiry, but, nevertheless, ·the action of the commissioners is subject 
to control. The proper classification depends, in no small dEgree, on the prac
tical operation of such classification, but if it clearly violates the constitution 
or the law, mandamus will issue to correct the error. The court will not 
intervene unless the action of the commission is palpably illegal. In other 
words, if the position is clearly one that is subject to a competitive examina
tion, the commissioners may be compelled so to classify it, while on the other 
hand, if the position be by law or from its nature, exempt from examination, 
and the action of the commission be unlawful, it may be compelled to strike 
tha position from the competitive class. If there be fair and reasonable ground 
for difference of opinion among intelligent and conscientious officials, the action 
of the commission should stand, even though the courts might differ from the 
commission as to the wisdom of the classification. 

Yours very truly, 
TDfOTHY 8. HOGAX, 

. Attorney General. 



.AXNL'~L REPORT OF TilE .\TTORNEY (,f:NER.\.L. 739 

665. 

WHEN STATE CIVIL SERVICE CD:.\DIISSIO'.\r ~lAY APPOINT CIVIL SER
VICE CD:.\DIISSION FOR CITY-LENGTH OF TERl\1 OF SUCH CD:.\1-
~IISSION, ETC. 

Where the mayor ot a city fails, for more than sixty days after the taking 
effect of the civil service law, to appoint a ci'Vil service commission tor such 
city, it becomes the duty of the state Ci'Vil service commission to appoint a civil 
service commission tor the said city, the appointment to take effect immediately 
ancl to continue in force until the expiration of the term of such mayor. 

CoLc:lmt:s, Oruo, December 26, 1913. 

Civil Service Commission, Colnmbus, OMo. 

GEXTLE:IIEX :-I have your inquiry in which you set forth that the maym· 
of the city of Washington C. H. has failed, for more than 60 days after the 
taking effect of the civil service law, to appoint a civil scrvic'! commis£ion for 
that city, and that lately, and after the expiration of said GO days, he named 
three persons to act as a civil service commission for that city; and you in
quire as to whether the 60 day limit in s£ction 19 of the civil service law is 
directory or mandatory, and whether it is your duty, under that section, to make 
an appointment of the civil service commission of that city. 

I have given the matter careful consideration and havz concluded that the 
failure of the mayor to appoint within the 60 days, rendered it impossible for 
him to legally make the appointment thereafter, and that his naming of said 
parties at the time he did, had no force nor effect in law, and was nugatory. 
I am of the opinion that it is the duty of your board to appoint a civil service 
commission for Washington C. H., the appointment to take effect immediately. 
and the tenure of the appointees to be until the expiration of the term of the 
present mayor of that city, which, I am advised, is January 1, 1914. 

I believe this fully and clearly answers your question and will set the matter 
at rest in so far as said city is concerned. 

667. 

Yours very truly, 
TDIOTIIY S. HoGAX, 

Attorney General. 

MUNICIPAL CIVIL SERVICE COl\Il\HSSION-POWER OF MAYOR TO AP
POINT-POWER OF STATE CIVIL SERVICE COMMISSION TO APPOINT 
WHERE ~IA YOR NEGLECTS TO APPOINT, 

When the mayor of a city, 01· the chief appointing authority thereof, fails 
to appoint a member of the municipal civil service commission within sixty rUJ.ys 
after that right existed in him, the state civil service commission is t·he only 
authority which can exercise the right ot appointment of such member. 

CoLl:":IIBt:s, Onro. December 20, 1913. 

State Civil Service Commission, Columbus, Ohio. 

GE:\'TLE:IIEX:-Under date of December 16, 1913, you inquire: 
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"In many municipalities of the state the mayors have not yet a!} 
pointed civil service commissions, and in some of the municipalities of 
the state the existing mayors have appointed civil service commissioners 
since the expiration of sixty days from the taking effect of the civil 
service act. 

"To illustrate our question we desire to say, that in one city in 
Ohio there never was a municipal civil service commission appointed 
until December 12, 1913, when the mayor of that city appointed three 
persons to serve for two, four and six years, respectively. There has 
come to our commission requests that we act under section 19 of the civil 
service act and proceed to appoint a commission for that city. 

"\Ve desire your opinion to this commission as to whether or not 
the power of a mayor of a city to appoint a municipal civil service com
mission continues until the power has been exercised by the state com
mission, or does the authority of the mayor to appoint a commission cease 
after sixty days have elapsed from the time the law became effective? 

"The two questions we desire to have answered specifically are: 
"First. When does the right and authority of a mayor to appoint a 

civil service commission for liis city cease where the authority has never 
been exercised, or where a vacancy exists? • 

"Second. Does the authority of this commission to appoint munic
ipal civil service commission begin at the expiration of sixty days from 
the time the law became effective, and is the authority of our commis
sion thereafter the only appointing power, or does that power continue to 
be lodged both in the mayor and in our commission until one or the 

·other has exercised its prerogative?" 

A similar inquiry has been received from Hon. S. M. Johnson, solicitor 
of Athens, under date of November 19, 1913. 

Your inquiry is governed by the provisions of section 19 of the civil service 
act to be known as section 486-19, Gene1al Code. 

Said section provides in part: 

"The mayor or other chief appointing authority of each city in the 
state shall appoint three persons, one for a term of two years, one for 
four years, and one for six years, who shall constitute the municipal 
civil service commission of such city and of the city school district in 
which such city is located; provided, however, that members of existing 
municipal civil service commissions shall continue in office for the 
terms for which they have been appointed and that their successors, the 
first appointees of the mayor or other chief appointing authority of 
such city, shall be appointed to serve respectively for four years, five 
years and six years and until their successors are appointed and have 
qualified. 

"If the appointing authority of any such city fails to appoint a civil 
service commission or commissioner as provided by Jaw within sixty 
days after he has the power to so appoint, or after a vacancy exists, the 
state civil service commission shall make the appointment, and such 
appointe3 shall hold office until the expiration of the term of the ap
pointing authority of such city and until the successor of such appointee 
is appointed and qualified." 

By virtue of this section the mayor is given the power to appoint the mem· 
bers of the municipal service commission. 
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Formerly the municipal civil service commission was appointed by virtue of 
section 4478, General Code. This section was specifically r~pealed by the repeal
ing clause of the civil service act. This repeal became eifective ninety days 
after the approval of the civil service act by the governor on :\lay 5th, 1913. 

Section 19 of the civil service 2-ct became effective ninety days after its 
approval on :\lay 5, 1913, and from that time the pov.·er of appointing a muni

·cipal civil service commission vested in th~ mayor. 
It is further provided that if the appointing authority of such city fails to 

make such appointment "within sixty days after he has the power to so 
appoint, or after a vacancy exists, the state civil service commission shall 
make the appointment." 

Is this provision directory or mandatory? This is a matter of construction 
and the intention of the legislature as expressed must govern. 

Provisions as to the time of performance of a duty by an officer are 
generally dir-.ctory, but there are exceptions. 

The rule is stated at section 612 of Sutherland on Statutory Construction: 

"Provisions regulating the duties of public officers and specifying 
the time for their performance are in that regard generally directory. 
Though a statute directs a thing to be done at a particular time, it 
does not necessarily follow that it may not be done afterwards. In 
other words, as the cases universally hold, a statute specifying a time 
within y;hich a public officer is to perform an official act regarding the 
rights and duties of otllers is directory, unless the nature of the act to 
be performed, Oi- the plzmseology of the statute is such that the designa
tion of time must be considerea as a limitation of the power of the 
officer .. , 

The nature of the provision under consideration and the phraseology of 
the statute is such that the designation of the time "must be considered as a 
limitation of the power of the officer," the chief appointing authority, to make 
the appointment. 

Also at section 617 Sutherland further says: 

"A statute required that, within fifteen days after a vote to organ
ize a nc:w sPhool district, directors of the new district should be elected. 
The provision Y.T.s held mantlatory as to time, and a failure to elect 
directors within the time specified y;as held to nullify the prior pro
ceeding-s to or;:;2.nize the district." 

By section 19 of the civil service act, after the expiration of sixty days 
the poy;er of appointment is vested in the state civil service commission. This 
time of sixty days does not beg-in to run in all cases from the time when the 
civil service law became effective. The power to appoint b active when an 
appointment is to be made, and the time of sixty days beg\us to run \\'hen the 
appointing authority bas an appointment to ml.'lH'. 

It is evident that the leg-islature did not intend th[;.t the power of appoint
ment should exist in two different authorities at the same time. It has fixed the 
time within whirh the mayor may act, and durin~ that time his powl:r is ex
clusive. This is a limitation upon his power of appointment and if be fails 
to act within that time, his right terminates. In that event the exclusive right 
of appointment is vested in the state civil service commission. At no time has 
the mayor and the state civil service commission a concurrent power of ap
pointment. 



742 CIVIL SERVICE COMMISSION 

Answering your specific questions: 
Where no municipal civil service commission has ever been appointed the 

right of the mayor to appoint vested in him ninety days after May 5, 1913, and 
that power ceased sixty days after it vested. 

The power of a mayor to fill a vacancy vests when such vacancy occurs and 
ceasEs sixty days thereafter. 

The authority of the state civil service commission to appoint members 
of a municipal civil service commission begins at the expiration of sixty days 
from the time the state civil service law became effective, where no civil service 
commission bas ever been appointed for a city. 

When the mayor of a city, or the chief appointing authority thereof, fails 
to appoint a member of the municipal civil service commission within sixty 
days after that right existed in him, the state civil service commission is the 
only authority which can exercise the right of appointment of such member. 

In this connection your attention is called to this provision of section 19, 
as to the appointee of the state civil service commission: 

"and such appointee shall hold office until the expiration of the term 
of the appointing authority of such city and until the successor of such 
appointee is appointed and qualified." 

The state civil service commission does not appoint for the full term or for 
the unexpired term in case of a vacancy. 

669 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Gene1·al. 

CIVIL SERVICE ACT-MUNICIPAL CIVIL SERVICE-CLASSIFIED SER· 
VICE-INCUMBENTS--G0:\1PETITIVE EXAMI~ATION- NON-COMPETI
TIVE EXAMINATION. 

1. The civil service act does not repeal sect-ion 4505 of the General Code, 
specifically. This section would be Tepealed by the civil service act insofar as 
it is inconsistent with the provisions of this act. 

2. UndeT the provisions of section 10 of the civil seTvice law incumbents 
who were not in the classified civil service under the former civil seTvicc law, 
and are placed in tile classi{iecl service, retain their positions subject to a non· 
competitive examinat-ion. This pTovision applies to municipal, county and state 
positions. 

3. The word "incumbents'' includes all pfrsons legally holding positions 
prioT to January 1, 1914, and who legally occupy their positions on January 1, 
1914. 

4. Incumbents holding positions on Jan. 1, 1914, are net compelled to take 
a competitive examination. They are required to take a non-competitive exam
ination in order to hold their position. 

Cou::o.mcs, Orrw, Dec. 27, 1913. 

State Civil Service Commission, Columbus, Ohio. 

GEXTLE:IIEX:-Your favor of December 3, 1913, is received, in which you 
inquire: 
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"First: Does the civil service act known as amended Senate Bill 
No. 7, repeal section 4505 of the General Code? 

"Second: ·would persons in the municipal service now holding office 
by appointment without examination because they were not in the classi
fied service under the old law, but who are now taken from the exempt 
class and put in the classified service by the new law, be included among 
those persons who shall not be removed on and after January 1, 1914, 
as provided in section 2 of the civil service act? 

"That is, will those persons who are holding positions of this class 
on the first day of January, 1914, be from that time on in the classified 
service until after they have taken the non-competitive examination 
provided for in the last paragraph of section 10 of the civil service law? 

"Third: ·what is the meaning of the word "incumbents" as used in 
the last paragraph of section 10 of the civil service law in its applica
tion to those who are in the service of the municipalities and who 
have not heretofore been in the classified service, and will these incum
bents who may never have passed an examination be construed as in 
the classified s<:rvice from January 1, up to the time they take their 
non-competitive examination? 

Fourth: Does section 10 of the civil service act require a non
competitive examination for such "incumbents," or may the municipal 
commissions require thes3 "incumbents" to submit to a competitive 
examination?" 

743 

The title to the civil service act, 103, Ohio Laws, 698, et seq., reads in part: 

"To regulate the civil service of the state of Ohio, the several 
counties, cities and city school districts thereof, and to repeal sections 
4412, * * * 4504, 4505, 7690-1, "' * * of the General Code. 

The rEpealing part of said act, section 32 thereof, reads: 

"Repeal. Sections 4381, 4412, 4477, * * * 4503, 4504, 7690-1, 
* * * of the General Code, and all other acts or parts of acts incon
sistent with the provisions of this act be and the same are hereby 
repealed." 

Section 4505, General Code, is mentioned in the title, but is omitted in the 
repealing section. 

Section 31 of said act provides in part: 

"* "' * Municipal civil service commissions now in office shall 
continue to perform their duties under the provisions of sections 4412, 4477, 
4505, 7690-1, 7690-6, 12895 and 12896 of the General Code and the rules 
prescribed thereunder until rules are provided in compliance with the 
the provisions of this act. 

'the fact that section 4505, General Code, is used in this section in connec
tion with other sections which have been repealed would not be sufficient of 
itself to show that section 4505, General Code, was in fact repealed. 

The title of an act is not a substantive part thereof. It may be Joolted to 
in case of doubt to ascertain the intention and purpose of the legislature. 

The rule is stated by Hitchcock, J., at page 10, of state of Ohio vs. Gran
ville Alexandrian Society, 11 Ohio 1, where he says: 



744 CIVIL SERVICE COMMISSION 

"True, the title to an act does not constitute any part of the act, 
but it may be referred to, in order to explain what is doubtful in the act, 
itself. 

The same judge says in case of Steamboat Monarch vs. Finley, 10 Ohio 
384, at page 387: 

"Although the title to a statute constitutes no part of the law, yet 
it may well be considered in its construcion as furnishing an index by 
which doubtful matters in the body of a statute may be settled. Es
pecially is this proper where, as in this state, the title is prefixed by 
a solEmn vote of the legislature passing the law." 

It will be observed that the title is referred to in order to construe 
doubtful provisions of the act. 

The title in this case evidently shows that at one time the act proposed to 
repeal section 4505, General Code, but the completed act does not show such a 
repeal. The omission of section 4505, General Code, in the repealing section 
is not doubtful. It is an actual fact. 

Therefore section 4505, General Code, is not specifically repealed by act of 
103 Ohio Laws 698, known as the civil service act. In so far as the provisions 
of section 4505, General Code, are inconsistent with the provisions of the civil 
service act it would be repealed by implication. The section has not been ex
amined to determine this. 

Your second inquiry is as to persons in the municipal civil service, who were 
not in the classified service under the former civil service law but who are 
placed in the classified service by the provisions of the new act. 

Section 2 of the civil service act, section 486-2, General Code, provides: 

"Method of appointment. On and after January 1, 1914, appoint
ments to and promotions in the civil service of this state and the coun
ties, citi€s and city school districts thereof shall be made only according 
to merit and fitness to be ascertained as far as practicable by exam
ination which, as far as practicable, shall be competitive; and on and 
after January 1, 1914, no person shall be appointed, removed, trans
ferred, laid off, suspended, reinstated, promoted or reduced as an officer 
or employee in the civil service under the government of this state, 
the counties, cities and city school districts thereof, in any manner or 
by any means other than those prescribed in this act." 

This section applies to all persons and positions in the civil service of the 
state, the counties, cities and city school districts thereof. It includes positions 
in municipal civil service, which under the former municipal civil service law 
were in the unclassified service but which will be in the classified service under 
the act of 103 Ohio Laws, 698, et seq. 

Section 10 of the civil service act, section 486-10, General Code, provides in 
part: 

"The incumbents of all offices and places in the competitive classi
fied service, except those holding their positions under existing civil serv
ice laws, shall, whenever the commission shall require, and within twelve 
months after the rules adopted by the commission go into effect, be 
subject to non-competitive examinations as a condition of continuing 
in the service. Reasonable notiPP of all such non-compRtitive exam-
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and all such non-competitive examinations shall conform in character 
to those. of the competitive service." 
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The provisions of section 10 apply to persons in the municipal civil service 
as well as to thos3 in the state. This is shown by the exception in the part of 
this section above quoted: 

"except those holding their positions under existing civil service Jaws." 

This exception can only apply to cities and city school districts. 11unici
pa!ities are specifically mentioned in othrr parts of section 10, supra. 

By virtue of the above provisions of section 10, incumbents who were not 
in the classified service under the former civil servic3 Jaw, and who are placed 
in the classified service by the act of 103, Ohio Laws, G98, retain their positions 
subject to a non-competitive examination. This provision applies to positions 
in the municipal civil service as well as to those in the service of the state and 
of the counties thereof. 

Under the former municipal service Jaw, incumbents at the time the act 
became· effective passed into the classifi:od service without examination of any 
kind. The new Jaw provides for a non-competitive examination as a condition 
of their, the incumbents, continuance in the service. 

In your third inquiry you ask th3 meaning of the word "incumbents" as 
used in section 10, supra, and ..... .-hether such incumbents are in the classified 
service from and after January 1, 1914, up to the time they take the non-com
petitive examination. 

By virtue of section 2 of the civil service act on and after January 1, 1914, 
all appointments and promotions are to be made by v_irtue of the provisions of 
the new civil service Jaw. 

The word "incumbents" as used in section 10, supra, applies to all persons 
who have been legally appointed to an office or position prior to January 1, 
1914, and who on January 1, 1914, legally occupy such offices or positions. 

In other words the "incumbents" must have been appointed in conformity 
to the Jaw in existence at the time of their appointment. 

Th2 word "incumbents" wiii include persons in the municipal civil service 
who were in the unclassifieu service prior to January 1, 1S14, and who were 
legally appointed to such positions. Such "incumbents" if placed in the classi
fied servic3 by the act of 103, Ohio Laws, G!l8, will be subject to the provisions of 
s~ction 10, supra, and will pass into the classified service subject to a non
competitive eJ~amination. 

On and after January 1, 1914, all positions are either in the classified ser
vice or in the unclassified service. The civil service is divided into these two 
classes. On January 1, 1914, incumbents of positions in the classified service 
under the new law pass into the c!assifi2d service, but their continuance therein 
is subject to a non-competitive examination. This applies to the civil service of 
the state, the counties, cities and city school districts. 

Answering your fourth inquiry: 
::.\Iunicipal civil service commissions cannot comp2! "incumbents" on Jan

uary 1, 1914, to take a competitive examination. Such incumbents are required 
to take a "non-competitive" examination as a eondition of their continuance in 
the classified service. 

RcspectfuJiy, 
TnroTIIY S. Hoo~x, 

Attorney General. 
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ASSISTANT PROSECUTING ATTORNEYS IN UXCLASSIFIED SERVICE
ASSISTANT CITY SOLICITORS IN UNCLASSIFIED SERVICE-UN
CLASSIFIED CIVIL SERVICE. 

Assistant prosecuting attorneys are deputies within the meaning of the civil 
service law, and are in the unclassified service of the county. Assistant city 
solicitors are deputies within the meaning of the civil service law, and are in the 
tmclassi{ied service of the cottnty. 

CoLc:~mcs, O:nro, Dec. 30, 1912. 

State Civil Service Commission, Columbus, Ohio. 

GEXTLE:11EX :-You have made inquiry of this department as to whether or 
not assistant prosecuting attorneys are in the classified or unclassified savice 
under the civil service law, 103, 0. L., 698, et seq. 

Section 2915, General Code, provides: 

"The prosecuting attorney may appoint such assistants, clerks and 
stenographers as he deems necessary for the proper performance of the 
duties of his office, and fix their compensation, not to exceed in the ag
gregate the amount fixed by the judge or judges of the court of com
mon pleas. Such compensation after being so fixed shall be paid to 
such assistants, clerks and stenographers monthly from the general 
fund of the county treasury upon the warrant of the county auditor." 

This section authorizes L.le prosecuting attorney to appoint assistants. The 
duties of such assistants are not prescribed in this section. 

Section 8 of the civil service act placEs certain positions in the unclassified 
service. By virtue of subdivision 8 of branch (a) of said section, "deputies" 
are placed in the unclassified service. Said subdivision 8 reads: 

"The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding 
a fiduciary relation to such principals." 

Are assistant prosecuting attorneys "deputies" within the meaning of the 
above subdivision? 

Authorities have beEn submitted which tend to hold that these assistants 
are in fact deputies. Cases have been cited which hold that assistant district 
attorneys are deputies of their principals. These cases do not arise under civil 
service regulations and are no doubt decided upon the particular wording of 
the statute then under consideration. 

The legislature of Ohio has left no doubt as to the meaning of the word 
"deputy" as used in subdivision 8 of section 8, supra. 

Two things are necessary to bring a position under the term "deputy." 
First. Deputies must be authorized by law to act "generally for and in 

place of their principals." 
Second. They must hold a fiduciary relation to their principal. 
Now it seems that even in the absence of statute the court had the in

herent power to appoint an assistant to the prosecuting attorney, but this mat
ter has been set at rest in this state by the enactment of section 13560 which 
reads as follows: 
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"The prosecuting attorney or assistant prosecuting attorney shall 
be allowed at all times to appear before the grand jury for the purpose 
of giving information relative to a matter cognizable by it or advice 
upon a legal matter when required. Such attorney may interrogate 
witnesses before such jury when it or he deems it necessary, but no 
other person shall be permitted to rt:main in the room with the jury 
while the jurors are expressing their views or giving their votes on a 
matter before them. In a matter or case which th2 attorney general 
is required to investigate or prosecute by the governor or general 
assembly, he shall have all the rights, priviltges anrl powers conferred 
by this section and the next succeeding section, upon prosecuting attor
neys." 
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This section does not in .any way limit the powers of an assistant prose
cuting attorney but, on the contrary, places him on a parity with the prosecutor 
himself. The legislature evidently doubted the right of the prosecutor to appear 
before the grand jury and be present at the deliberations of the grand jurors, 
and consequently conferred this right upon him in express terms. Recog
nizing the fact that the assistant had t)le right to act for his principal it 
included him in the statute, thus VEsting him with the same authority as the 
prosecutor in this regard. In other words, this section conferred an additional 
right upon the office and enlarged its authority. It was not intended to nor aid 
it restrict, in any way, the powers of assistants. It is fundamental that such 
assistant may do whatever the prosecutor is authorized to do, and his acts have 
the same validity as though done by the principal in person; or as expressed 
in 32 Cyc., 724: 

"An assistant duly appointed or permitted to prosecute is clothed 
with all the powers and privileges of the prosecuting attorney, and all 
acts done by him in that capacity must be regarrlerl as if done by the 
prosecuting attorney himself." 

See also 23 Am. & Eng. Ency. of Law, 2d Ed. 278. 

If the assistant possess such extEnsive authority in that gravest of all 
public duties-that of prosecuting persons charged• with crime, it must neces
sarily follow that be may act for and on behalf of his principal in other mat
ters pertaining to the office, and by such acts binds his superior. 

Subdivision 8, under consideration, requires deputies to act "generally" for 
and in place of their principals. 

Does the word "generally" mean universally?" 
The word "generally" is defined in the New Standard Dictionary as fol

lows: 

"For the most part; in general; in most but not all cases; com
monly; ordinarily." 

It is in the foregoing sense that the word "generally" is used in subdivision 
8 of section 8 of the civil service act. That is, the deputy must be allthorized 
to act "in gEneral, in most but not all cases," for and in place of his principa 1. 

By virtue of section 13560, General Code, the assistant prosecuting attorney 
is authorized to act generally for his principal in the grand jury room. 

A deputy must also occupy a fiduciary relation to his principal. An a!isist
ant prosecuting attorney who is authorized to appear before the grand jury and 
examine witnesses would certainly occupy a fiduciary relation to his principal, 
whose duty it is to present the evidence to the grand jury. 



748 CIVIL SERVICE COM:MISSION 

The assistant prosecuting attorney is authorized by law to act generally 
for and in place of his principal and he holds a fiduciary relation to his prin
cipal, the prosecuting attorney. 

Assistant prosecuting attorneys are, therefore, "deputies" within the mean
ing of subdivision 8 of section 8 of the civil service law and are in the unclassi
fied service of the county. 

ASSISTANT CITY SOLICITORS. 

You also enquire as to whether or not the assistant or assistants to the city 
solicitor are within the classified or unclassified list. Very muc:h of what has 
been said in reference to assistant prosecuting attorney applies with refernce to 
city solicitors. Of course the duties to be performed by the assistant prose
cuting attorney in relation to the grand jury are ones that do not fall within 
the scope of the duties of an assistant city solicitor. ~ev(lrthless section 4306 
of the General Code serves as a parallel so far as the reason of the question is 
concerned, said section being as follows: 

"The solicitor shall also be prosecuting attorney of the police or 
mayor's court. When council allows an assistant or assistants to the 
solicitor, he may designate an assistant or assistants to act as prose
cuting attorneys of the police. or mayor's court. The person thus desig
nated shall be subject to the approval of the city council." 

The very fact that force and effect are to be given to the provisions whereby 
the assistant or assistants who are designated to appear before the mayor's 
court are to be affirmed by the council would seem to suggest that the subject 
is not Within the domain of the classified service. So far as I know, speaking 
rather off-hand, one whose merit is determined by the civil service would hardly 
be subject to the test of approval by the city council. The city solicitor is, 
under the statutes, counsel for the board of euucation in cities. He may appear 
as well through one of his assistants as personally; likewise may the city 
solicitor through one of his assistants perform the duties mentioned in sec
tion 4305 in relation to the preparation of contracts, bonds and oth~>r instru
ments in writing in which the city is concerned, and in serving the several 
directors and officers referred to in the title relating to city sohcitors, he is, in 
my judgment a deputy in the ordinary acceptation of the term. The real gist 
of the question is that the assistant shall act generally for and on behalf of his 
principal, and sustain toward the principal a fiduciary relation; and the reas
oning which brought me to the conclusion I arrived at in relation to the 
assistant prosecuting attorney applies with special force in relation to the 
solution of the present question. 

The civil service act is one design2d for practical purposes and to embrace 
all those offices of such character as that in fact it ought not matter what may 
be the political or general notions of the appointee or employe. The act is not 
designed to bring impracticable and unworkable relations into the administra
tion of public affairs. My own experience in the office of the attorney general 
has satisfied me beyond doubt that it is humanly impossible for the head of a 
legal department either in the state or in any of the great cities of the state to 
keep in personal touch with all of the important matters requiring professional 
attention. It is necessary for the head of a legal department to repose the 
greatest trust and confidence not only in the ability of each of his assistants 
but in their feeling of responsibility they should know that their tenure of 
office depends upon that feeling of personal responsibility for results and that 
fidelity to the policy pursued by the head of the department. 
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Courts are inclined to take the practical view of questions of this character 
and to keep well in mind the object to be attained by any act. It will, if neces
sary, disregard the strict letter of the act to carry out the design and purpose 
thereof. This is especially true when they have precedents before them dis
closing that the word "assistant" in many situations is a real substitute of the 
word "deputy" although ~pparently the latter might have a technical or even 
statutory meaning. 

l\loreover, the number of assistants in a legal department is usually more or 
less fluctuating, depending upon the extent of litigation. There are times when 
the head of a legal department in a state or city is almost wholly dependent upon 
his assistants for the daily operation of his office, especially is this true when 
the head of a department is engaged personally in the conduct of a suit. The 
head of a department is at times required to select the things which will engage 
llis personal attention, leaving to his assistants to act not only generally but 
exclusively in his stead, and your commission, in the conduct of your office, will 
find it necessary to conduct examinations through others. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Liquor License Commission) 

446. 

UNDElR PROVISIONS OF 103 0. L. 216-243, A PERSON WHO IS A STOCK· 
HOLDER IN A BREWERY CANNOT OBTAIN A LICENSE TO SELL 
LIQUOR. 

Under the provtswn of the liqtwr license act of April 18, 1913, no person 
who is a stockholder in a brewery can be permitted to have a license authorizing 
the sale of intoxicating liquors. 

CoLUli1BUS, OHIO, August 15, 1913. 

State Liquor License Commission, Columbus, Ohio. 

DEAR SIR:-The question whether a saloon license can be issued to a person 
who is a stockholder in a brewery is one at once interesting, intricate and im
portant. 

The amendment to the constitution (in part) reads: 

"License shall not be granted to any applicant, who is in any way 
interested in the business conducted at any other place where intoxicat
ing liquors are sold or kept for sale as a beverage, nor shall such license 
be granted unless the applicant or applicants are the only persons in 
any way pecuniarily interested in the business for which the license is 
sought, and no other person shall be interested therein during the 
continuance of the license; if such interest of such person shall appear 
the license shall be deemed revoked." 

Section 19 of the act of April 18, 1913, 103 0. L. 216-243, in part, reads: 
"License shall not be granted to any applicant, who is in any way 

interested in the business conducted at any other place where intoxicat
ing liquors are sold or kept for sale as a beverage, nor shall such 
license be granted unless the applicant or applicants are the only 
persons in any way pecuniarily interested in the business for which the 
license is sought, and no other person shall be interested therein during 
the continuance of the license; if such interest of such person shall 
appear, the license shall be deemed revoked." 

In the application for a license, it must be stated: 

"The fact that the applicant is not in any way interested either 
as owner or part owner in a business, or a stockholder of a corpora
tion engaged in the business, conducted at any other place where intox
icating liquors are sold or kept for sale as a beverage." 

The evident object of the amendment and these provisions of the law is to 
prevent the control of more than one saloon by any one individual. And inas
much as these provisions are clear, contain no exception, nor reservation, and 
there are two and only two classes of licenses- wholesale, and retail or saloon 
licenses-it is plain that no person interested in a saloon license can take 
out a wholesale license and vice versa. 

The question to be solved, however, is not to be disposed of so easily as 



..L.--,NGAL REPORT OF TilE ATTORNEY GENER.\L. 751 

that, and we must look to all of the provisions of the amendment and the act 
bearing upon the subject. 

The last sentence of the amendment defines a saloon in the following lan
guage: 

"The word 'saloon' as used in this section is defined to be a place 
where intoxicating liquors are sold or kept for sale, as a beverage, 
in quantities Jess than one gallon." 

As stated, the legislature grants two classes of licenses, ( 1), wholesale, 
where sales must not be made in a smaller quantity than two gallons at one 
time, and (2), saloon, where the sales may be made in any quantity and con· 
sumed on or off the premises. (Sec. 22.) 

Of course, intoxicants are not always sold as a beverage, nor are they man
ufactured far that purpose exclusively in any instance, but when sold either to 
a wholesale dealer or to a saloon, such sales, unless made for some mechanical, 
pharmaceutical or medicinal uses, must be conclusively held to have been sold 
for beverage purposes. In fact, it will be seen that the local option and other 
laws restricting the sale of intoxicants are directed at their sale for beverage 
purposes, and an examination of this amendment and the law under considera· 
tion will develop the fact that they deal with the sale of intoxicants as a bever· 
age only. 'I'he amount of sales cuts no figure, whatever, especially as to beer, 
which is neither manufactured nor sold for any other purpose, having no use 
from a commercial or practical view for either mechanical, pharmaceutical or 
medicinal purposes. 

Such being the situation, it would seem unnecessary to look further to as
certain whether a stockholder in a brewery was a person interested in any 
way as owner or part owner in a business, or a stockholder in a corporation 
engaged in the business, conducted at any other place where intoxicating liquors 
are sold, or kept for sale as a beverage, but I prefer going back and taking into 
consideration one of the objects of this amendment to see if I can, whether, in 
adopting it there was any specific object in view, which might aid in solving 
the question. 

No fact was nor is better known in Ohio, than that a very large number of 
saloons in the state were formerly owned and managed by some brewery. The 
object of the brewery_ was to increase its trade, business and profits, and by doing 
so they became wholesalers of beer, retailers of intoxicants, and saloon keepers 
in the municipalities or counties where the brewery was located and elsewhere. 
Neither care nor wisdom was exercised in all instances in selecting managers, 
bartenders and person in charge, or in whose names the business was conducted, 
and the result was a deterioration of the breweries and a loud insistence from 
the best citizens of the state that the practice should be stopped, and tha} 
saloons and breweries should be divorced. 

To my mind, this end is sought to be accomplished by this amendment and 
act, and the question arises as to whether it can be done without doing violence 
to the language used. To my mind, it is no stretch of meaning to hold that all 
beer is sold as a beverage, whether in a saloon, by a wholesale dealer or at 
the brewery, and, instead of construction of the language used being necessary 
to bring about the result, it is only necessary to apply the primary meaning of 
the words employed to the subject matter at which they are directed and we 
find that stockholders in breweries are not eligible under the law to secure a 
license authorizing the sale of intoxicants. 

This may not be broad enough in statement to cover a person who is a 
stockholder in a distillery, for the reason that distilled intoxicants may have 
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more uses than the product of a brewery, but the answer would have to be the 
same unless it was made to appear clearly to the commission that the distillery 
in which the applicant held stock was not, and would not be engaged in selling 
its products or keeping the same for sale as a beverage. 

457. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

THERE IS NO LIMIT UPON NUMBER OF WHOLESALE LICENSES WHICH 
MAY BE ISSUED IN ANY MUNICIPALITY- WHOLESALE LICENSES 
SHALL NOT BE COUNTED WITHIN THE LIMIT OF FROM ONE TO 
FIVE HUNDRED POPULATION-WHOLESALE BUSINESS CAN BE 
DONE UNDER A SALOON LICENSE. 

Since the constitution has made no provision tor the limiting ot licenses in 
intoxicating liquors, except to those who sell in quantities of less than one 
gallon, ana since under a wholesale licenses, a person may not sell in quantities 
of less than two gallons at one time, there is no limitation upon the number of 
wholesale licenses that may be granted . 

.t1 wholesale license is not counted a saloon license, and is not counted 
among saloon licenses, which may be issued within the limit of from one to 
five hundred population. 

Under section 22, of the liquor license act, under a saloon license intoxicat
ing liquors may be sold in any quantity, and it follows that under such a license 
one can conduct both a wholesale and retail business if he so desires. 

COLUMBUS, OHIO, September 10, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GEXTLEMEX:-I have your letter of September 5th asking for a ruling upon 
the following questions: 

"1. Is there any limit upon the number of wholesale licenses which 
may be granted in any municipality? 

"2. Shall wholesale licenses be counted among the saloon licenses 
which may be issued within the limit of one to five hundred population? 

"3. Can a wholesale business be done under a saloon license?" 

As the questions are inter-related I will discuss them all together. Section 
9 of article 15 of the constitution, as approved September 3, 1912, reads as 
follows: 

"License to traffic in intoxicating liquors shall be granted in this 
state, and license laws operative throughout the state shall be passed 
with such restrictions and regulations as may be provided by law, and 
municipal corporations shall be authorized by general laws to provide 
for the limitation of the number of saloons. Laws shall not be passed 
authorizing more than one saloon in each township or municipality 
of less than five hundred population, or more than one saloon for each 
five hundred population in other townships and municipalities. • • • 
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The word 'saloon' as used in this section is defined to be a place whete 
intoxicating liquors are sold, or kept for sale, as a beverage in quantities 
less than one gallon." 
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Under authority of this section of the constitution the legislature passed 
the so-called liquor licensing law, passed April 18, 1913, approved :\lay 3, 1913, 
filed in the office of the secretary of state :\lay 3, 1913, and found in 103 0. L. 216. 

Section 19 of this act reads as follows: 

"License sha]] not be granted to a person who is not a citizen of the 
United States or who is not of good moral character. Where a cor
poration or other association of persons is an applicant for license, 
such corporation or association shall designate a manager or managers 
of the place of business belonging to said corporation or association, who 
must be a citizen or citizens of the United States, residing in Ohio, and 
of good moral character. 

"If at any time a corporation or association shall come to be 
without a designated manager as provided for herein, the license of said 
corporation or association shall be suspended unless within ten days a 
new manager or managers are appointed; and if in such case no new 
manager is designated within thirty days after the original manager 
ceases to occupy the position, unless the time is extended by the county 
board, and if said manager has not all the qualifications provided by law 
in the case of an individual applicant, the license may be revoked. 

"License shall not be issued to a minor or to a person of unsound 
mind. 

"License shall not be granted to any applicant who is in any way 
interested in the business conducted at any other place where intox
icating liquors are sold or kept for sale as a beverage, nor shall such 
license be granted unless the applicant or applicants arc the only persons 
in any way pecuniarily interested in the business for which the license 
is sought, and no other person shall be in any way interested therein 
during the continuance of the license; if such interest of such person 
shall appear, the license shali be deemed revol{ed. 

"No saloon license as hereinafter provided for shall be issued to anY 
person who has not been a resident of Ohio for more than one year pre
ceding the date of his application. 

"No license shall be granted after August 1, 1915, to operate a 
saloon within three hundred feet of any permanent public or parochial 
school building, measuring the distance in a straight line following 
the street from the nearest point of the premises on which such school 
building is located, nor two. hundred feet in a straight line following 
the street from the nearest point of the premises. This provision shall 
not apply.to a bona fide reputable hotel or club; or to a saloon located 
within three hundred feet of a school house in the central or main 
business section of the city." 

Section 22 of this act reads as follows: 

"Licenses shall be either wholesale licenses or saloon licenses. 
Under a wholesale license: intoxicating liquors may be sold in smaller 
quantities than two gallons at one time of the same kind of liquor, and 
not to be consumed upon the premises. Under a saloon license intox
icating liquors may be sold in any quantity and consumed on or off the 
premises." 
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Section 24 of this act reads as follows: 

"Not more than one saloon shall be licensed in any township or 
municipality of less than five hundred population, nor more than one 
saloon for each five hundred population in other townships and munic
ipalities. * * * 

"(Then follows the provision where, in municipal corporations, 
thirty-five per cent. of the electors may petition for a further limita
tion on the number of saloons in such municipality, with provisions 
for the holding of elections, etc.)" 

I believe from a consideration of the questions submitted I have above quoted 
all of the sections of the law and constitution directly applicable. 

The people in approving the license amendment to the constitution changed 
the policy on the liquor question that had obtained since the adpotion of the 
constitution, and expressly provided that "license to traffic in intoxicating 
liquors shall be granted in this state." 

Further authority was granted to the legislature to enact license laws with 
such restrictions and regulations as might be provided by law, and power was 
also given to the legislature to authorize, by general law, each municipality to 
provide for limitation of the number ·of saloons. In addition to this a general 
limitation was provided for in regard to "saloons." Saloons were to be limited in 
each township or municipality to one saloon for each five hundred population. 

Attention is called to the fact that while authority was given to license the 
traffic in intoxicating liquors in general, the only limitation made was on the 
number of places where a traffic of a certain kind was carried on, to wit, 
saloons; and "saloon" as used in section 9, was defined "to be a place where in
toxicating liquors are sold or kept for sale as a beverage in quantities less than 
one gallon." The constitutional convention in formulating, and the people in 
approving this amendment, had in mind a restriction in the number of places 
where intoxicating liquors are sold at retail, usually by the drink or dram, 
and where men resorted to for the purpose of consuming the liquor where pur
chased. The object and aim of most of the liquor legislation has been against 
the dram-shop. It was the regulation of sales ·in small quantities to be drunk 
on the spot that was primarily aimed at in the early legislation against the 
evils resulting from the sale of intoxicating liquors, and in the adoption of section 
9 of the constitution, the same idea was in mind and limitations on the number 
of licenses to be granted was specifically provided for, as to those licenses as 
would permit places where intoxicating liquors were sold in quantities of less 
than one gallon. 

The legislature in the adoption of the so-called liquor licensing law has 
attempted to carry out the spirit, intention and letter of the constitutional 
amendment, and divided the kinds of licenses to be issued into two classes, 
denominating one "wholesale license" and the other a "saloon license." Under 
section 22 of the act maldng this classification, under a "wholesale license,'' 
liquors may not be sold in smaller quantities than two gallons at one time 
of the same kind, and not to be consumed upon the premises. Under a "saloon 
license," liquors may be sold in any quantity and consumed on or off the premises. 
It is apparent that under a saloon license, since the sale may be in any quantity, 
there is a permission to sell in quantities of less than one gallon, and since· 
there is such permission, the holder of such a license comes within the class 
which, under the constitution and the law, is limited in number. On the other 
hand, since under a wholesale license, liquor may not be sold in smaller quan
tities than two gallons at one time of the same kind of liquor, the holder of 
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such a license does not come within that class which is limited in number 
in a particular locality. It is to be noted that the provision for a saloon license 
is in no wise inconsistent with the constitutional provision defining "saloon,'' 
for the definition is limited to the section in which it is used. So long as the 
person to whom a license to traffic in intoxicating liquors has been granted, is 
authorized to mal>e sales in quantities less than one gailon he is authorized to 
conduct that character of place which is specifically limited in number in 
particular localities. 

The constitution does not mal{e any classification of licenses. It gives 
general power to grant licenses. It merely provides that in the event that 
licenses are granted which would permit sales in smaller quantities, to wit, less 
than one gallon, that licenses permitting such place, shaii be limited in number 
in each particular locality. 

The case of Strauss vs. Galesburg, 67 North Eastern Rep., 8S5 (203 III. 234), 
might be interesting to refer to in this matter. In that case the validity of 
an ordinance, by the provisions of which the holder of a dram-shop license might 
be permitted to keep a dram-shop and sell liquor in any quantity, was challenged 
upon the ground that it was in conflict with what was known as the "dram
shop act," and particularly that section thereof which defines a dram-shop as 
"a place where spirituous, vinous or malt liquors are retailed in less quantity 
than one gallon." It was argued that the statute having defined a dram-shop, 
that the statutory definition was exclusive, and when the city of Galesburg, 
by ordinance, conferred upon the bolder of a license to keep a dram-shop, the 
authority and power to sell liquors in any quantity other than the quantities 
specified by the definition, viz., by less quantity than one gallon, that it had 
exceeded its power. The Illinois ·supreme court in that case held that the 
definition of a dram-shop as a place where liquors are retailed by Jess quantity 
than a gallon, is not exclusive and does not prohibit the authorities of a city 
from authorizing dram-shop keepers to sell liquors in any quantity. The case, 
of course, is not exactly similar to the case under discussion, since in the one 
instance the legislature had defined the term "dram-shop,'' and a municipality 
in dealing with the same subject had granted further powers than were ex
pressed in the legislative definition, while in our case the constitution defines 
the word "saloon" as used in part of the section, and the legislature. by th_!l 
authority granted to it, apparently broadens the definition in defining what a 
license for a saloon shall be; still the reasoning of the decision of the supreme 
court of Illinois, and its conclusion fuiiy supports the position taken here. 
Coming then to your questions I would say: 

First. That since the constitution made no provision for the limiting of 
licenses to traffic in intoxicating liquors other than those licenses which grant 
to a person the right to sell in quantities of less than one gallon; and that 
since under a wholesale license a person may not seii in smaller quantities than 
two gaiions at one time, there is no limitation upon the number of wholesale 
licenses which may be granted in any municipality. 

Second. Since the only limitation on the number of licenses is as to a 
license permitting the sale of intoxicating liquors in less than one gallon 
quantities, and since under a wholesale license one is not permitted to make sales 
in such quantities, that a wholesale license is not counted as a saloon license, 
and I answer your second question in the negative. 

Third. It appearing that under section 22 of the act that under a saloon 
license intoxicating liquors may be sold in any quantity, it follows that under 
such a license one can conduct both a wholesale and retail business if he so 
desires. The mere fact that a person holding a saloon license sells in greater 
quantities than one gallon does not militate against the fact that he is author-
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ized to make sales of less than one gallon. It is this right to make such sales 
of less than one gallon that constitutes his place a saloon. The fact that he 
also sells, and is authorized to sell in greater quantities does not make him 
any more or less the keeper of a saloon. I might remark that neither the law 
nor the constitution made any classification into wholesale and retail business. 
The classification that the legislature made is into wholesale and saloon licenses. 
What constitutes a wholesale business or a retail business has not been defined. 
Just where the line is to be drawn between a wholesaler and retailer, so far 
as this act is concerned, cannot be determined, but I am of the opinion that the 
legislature had a perfect right to mal{e the provision that it has seen fit in 
section 22 of the act, and under this section, by authority of the license a 
person holds, liquors may be sold in any quantity and consumed on or off the 
premises. Consequently I would answer your third question affirmatively. 

488. 

Yours very truly, 
TiliiOTHY s. HOGAN, 

Attorney General. 

HOT'EL COMPANY P.AlRTLY OWNED BY A BREWERY MAY NOT RECEIVE 
A SALOON LICENSE. 

Where an incorporated brewery owns a minority of the stock in a hotel 
company, such hotel company may not receive a saloon license. 

COLUMBUS, OHIO, September 18, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GEXTLE:llEX:-I have your favor of the 17th wherein you advise: 

"We herewith transmit a copy of a letter received from the Hamil
ton county liquor licensing board, and request your opinion in writing on 
the question therein contained." 

The copy of the Jetter from the Hamilton county liquor licensing board to 
which you refer is as follows: 

"The following question is submitted to you at the special re
quest of an applicant for a retail license; the same query occurs in 
several other cases. 

"Where an incorporated brewery owns a minority of the stock in a 
hotel company, would that fact have any bearing upon the considera
tion of the application for license of said hotel company?" 

Section 9 of article 15 of the constitution of Ohio, among other things pro
vides: 

"License shall not be granted to any applicant who is in any way 
interested in the business conducted at any other place where intoxicat
ing liquors are sold or kept for sale as a beverage nor shall such license 
be granted unless the applicant or applicants are the only persons in 
any way pecuniarily interested in the business for which the license is 
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sought and no other person shall be in any way interested therein dur
ing the continuance of the license." 

This same language is carried in the Greenlund act. 
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A hotel company, part of whose stock is owned by an incorporated brewery, 
could not comply "l':ith the following conditions: 

" 0 0 0 nor shall such license b2 granted unless the applicant or 
applicants are the only persons in any "l':ay pecuniarily interested in the 
business for which the license is sought 0 0 (<" 

because the brewing company clearly would be a person pecuniarily interested 
in the iicense within the contemplation of the statutes. 

While the word "person" in all situations in reference to the Greenlund 
liquor act and the const:tutional amendment upon which it is founded would 
not embrace corporations, undoubtedly the term "person" embraces as well as a 
corporation in the particular provision of the constitution quoted from. 

Other reasons may be given why the applicant or applicants referred to in 
the communication are not eligible, but in our judgment sufficient has been said 
to disclose their ineligibility. 

491. 

Very respectfully yours, 
TI::IIOTHY S. HOGAN, 

Attorney General. 

APPLICANTS FOR SALOON LICENSES THAT ARE REFUSED, ENTITLED 
TO HEARING-SAME KIND OF LIQUOR MEANS THE SAME CLASSES 
OF LIQUOR. 

·where applicants for saloon licenses have been refused, the applicants are 
entitled to a hearing; but in most cases no extendea hearing shoula be neces
sarily granted, especially when the reason or refusing the license was because of 
the necessity of reducing the number of saloons. 

The same kind of liquor means tliP same class of liquor, namely, distilled, 
vinous ana malt, or some other kina of liquor having a well known aistinction 
in the tradP, and does not mean different varieties of the same class. 

Counmus, OHIO, September 18, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GENTLE::IIEX:-In your communication under date of August 30th, you ask 
an opinion upon the following questions: 

"1. Do the provisions of section 29 of said law apply for the year 
1913, to those applicants who may be rejected by the various county 
liquor licensing boards for the reasons that it is necessary so to do to 
reduce the number of saloon licenses to the number authorized by law? 

"2. We respectfully direct your attention to the phrase found in 
section 22, namely, 'same kind of liquor,' and ask to legally define or 
construe the same. 

"Section 29 of the liquor licensing law reads: 
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"In all cases where an application is rejected, the applicant shall 
be given a hearing upon the announcement of said rejection of the 
county board * "' *." 

The rest of this long section provides the procedure, etc., attendant upon 
such hearing. It is my view that since there is a slight ambiguity in the lan
guage used by the legislature,. the provision for a hearing is a right granted to 
all applicants whose application for license have been rejected. T'he rejected ap
plicant is entitled to his notice from the secretary of the board of the fact of 
the reje~tion of his application and shall be given a list of the complaints, if any, 
made against him, with the names and addresses of the complainants. Further, 
the applicant· has the right to be present at said hearing, either in person or 
by counsel. 

Attention is called to the fact that this section authorizes the liquor licensing 
board to adopt certain rules and regulat1ons concerning the· hearing and I am 
of the opinion that owing to the necessity for expediting the work of the boards 
that in cases where applications -are rejected solely for the reason that there 
exists the necessity to reduce the number of saloon licenses to the number al
lowed by the constitutional provisions, that formal compliance is all that is 
required. It is my opinion that the board might formulate a rule that in such 
cases, on a day certain and within the time prescribed by this section, hearings 
would be had upon such rejected applications but that no extended hearing 
would necessarily be granted to any applicant so rejected unless sufficient 
evidence would first be filed with the board by said rejected applicant, against 
some applicant who had been tentatively granted a license and whose place 
was claimed by said rejected applicant, by reason of the evidence thus furnished. 
While every right granted by the licensing act should be afforded to one whose 
application is rejected, still from the very necessity of the case, owing to the 
brief time allotted between the time that the applications are filed and the time 
when the list of granted applications are finally made up, the board is justified in 
making such reasonable rules as will permit the expeditious performance of its 
duties. As in many localities a far greater number of applications will be filed for 
saloon license than that locality will be entitled to under the constitutional 
limitations, I can well understand that many applicants will be rejected solely 
because of this limitation. It would avail nothing to have any extended hearings 
showing the qualifications for license of the rejected applicants unless the board 
was advised where and whose place it would be possible for these rejected ap
plicants to take. 

Hence it is my view that iri such cases the burden of showing that there 
might be made a place for them, rests upon the rejected applicant and in the 
absence of the furnishing by said rejected applicant of evidence that would 
disqualify some applicant who had been tentatively given a license, there 
exists no necessity for an extended hearing in the case of a rejected applicant. 

Section 22 provides that licenses shall be either wholesale licenses or saloon 
licenses. Under a wholesale license, intoxicating liquors may not be sold in 
smaller quantities than two gallon at one time of the same kind of liquor. 
You ask what is meant by the phrase "the same kind of liquor." The license 
law was enacted to provide not only for a license to traffic in intoxicating 
liquors but also to further regulate the traffic therein and it is to be assumed 
that the legislature had in mind the whole scheme of Ohio law for regulating 
such traffic. The phrase "intoxicating liquor" had already been defined by 
statute. 

Section 6064 reads: 
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"The phrase 'intoxicating liquor,' as used in this chapter and in the 
penal statutes relating thereto, means any distilled, malt, vinous or any 
intoxicating liquor except in subdivisions 2 and 6 of this chapter, en
titled 'taxation' and 'local option in municipal corporations' respectively, 
and the penal statutes relating thereto, in which cases such phrase means 
any distilled, malt, vinous or any other intoxicating liquor." 
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"\\'bile that definition specifically refers to the phrase as used in chapter 
15 of title 2 and in the penal statutes relating thereto, in Woolen & Thornton's 
"The law of intoxicating liquors" in section 1, the author says: 

"In its most comprehensive significance, the term 'liquor' implies 
a fluid substance such as water, milk, blood, sap, juice, but in its more 
limited sense it means spirituous fluids, whether fermented or dis
tilled." 

In a note on page 3 will be found the following language: 

"The meaning. of the word 'liquor' must always be ascertained by 
considering the sense in which it is used and that sense is ascertained 
by considering its connection with the words in which it is connected." 

Many of the states have defined intoxicating liquors in the same manner 
as defined by our statute in section 6064 and the general classification of in· 
toxicating liquors are "distilled, malt, vinous or any other intoxicating liquors." 
In my opinion, the legislature in speaking of the sale of liquor under the whole
sale license, meant intoxicating liquor as used in our statute. It may be noted 
that they did not speak of a sale in smaller quantities than two gallon at one 
time of the same liquor. They said "of the same kind of liquor," recognizing 
the well known subdivision of intoxicating liquors into distilled, malt and 
vinous liquors. Cyc. treats the term "kind" as synonymous with "sort;" 
"grade;" "class." The term "class" has been defined as a crowd of persons or 
things taken collectively, having qualities in common and constituting a unit 
for certain purposes. It is my opinion that "same kind" of liquor means the 
same class of liquor and that so long as the holder of a wholesale license does 
not sell in smaller quantities than two gallon at one time of the same sort of 
or class of liquors, that is, of distilled, vinous, or malt liquor or of some other 
intoxicating liquor, having a well !mown designation in the trade, that he 
would be within his rights under his license. T'he mere fact that the liquors 
thus sold would be of different varieties of th~ same class, would not in my opinion 
make any difference. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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521. 

BREWING COMPANY MAY NOT OBTAIN LICENSES IN ITS NAME FOR 
THE SEVERAL PLACES IN THE STATE WHERE IT CONDUCTS SELL
ING AGENCIES. 

Under the provisions of the General Code, a brewing company cannot obtain 
license in its name tor selling liquor in the several places in the state where 
selling agencies are located. 

All persons and corporations seeking licenses may obtain but a single 
license within the state. 

COLUl\IBUS, OHIO .. 

State Liquor License Commission, Columbus, Ohio. 

GEXTLE::IIEX:-I have your letter of September lOth, enclosing a letter from 
the Huebner-Toledo Breweries Company, in which it is stated: 

"We are engaged in the brewing business in this city. We have 
also a number of selling agencies throughout the state at which places 
we have been paying the Aiken tax in the past and selling and disposing 
of our beer in any quantity wholesale and retail. Inasmuch as the 
new license code provides that a person or corporation may be interested 
in only one place where intoxicating liquors are sold the question arises 
as to how we are to make applications for our selling agencies where 
the beer is sold at both wholesale and retail in our name. 

"We understand very well that under a retail license we may sell 
in any quantity providing we pay the interiial revenue tax. The ques
tion I desire answered is whether we may apply and obtain in our name 
retail licenses for the several counties or places in the state of Ohio 
where our selling agencies are located." 

Section 19 of the so-called liquor license law provides among other things, 
that: 

"License shall not be granted to any applicant who is in any way 
interested in the business conducted at any other place where intoxicat
ing liquors are sold or kept for sale as a beverage, nor shall such license 
be granted unless the applicant or applicants are the only persons in 
any way pecuniarily interested in the business for which the license is 
sought, and no other person shall be in any way interested therein dur
ing the continuance of the license; if such interest of such person shall 
appear, the license shall be deemed revoked." 

Under the above provision I do not think there can be the slightest ques
tion but that is would be impossible for the brewing company to obtain licenses 
in its name for the several counties or places in the state of Ohio where its 
selling agencies are located, as· the statute says that an applicant cannot in 
any way be interested in the business conducted at any other place where in
toxkating liquors are sold. This limits all persons and corporations seeking 
licenses to obtain but a single license within the state. 

There "is no way, so far as I know, for this company to make application 
for more than one liquor license. Very truly yours, 

TI::IIOTHY S. HOGAN, 

Attorney General. 
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534. 

UNDER THE PROVISIONS OF '£HE LIQUOR LICENSE LAW LIQUOR :\lAY 
XOT BE SOLD ON TRAINS. 

The liquor license· 101~ does not rnali:e any provision tor the sale of liquor 
on trains. Tlle legislature dirl ;wt see fit to atte,npt to mal:e any law coverin[T 
this matter, a,zd the va;·ious uoal'ds arc limited in tlte granting of liquor licenses 
to tlle lazes c;wctcrZ uy tlte legislatnrc ;·cgarding such subjects. 

CoLu::~mus, Onro, October 3, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GEXTLE~11:x:-I am in receipt of your Jetter of September 19th, enclosing 
copy of a Jetter from ~Icssrs. Dolle, T'aylor and O'Donnell, of Cincinnati, Ohio, 
which reads as follows: 

"We have been asked for an opinion as to whether under the liquor 
licensing Jaw intoxicating liquors can be sold in Ohio on trains while 
moving through wet territorieR, as is now being done, and if so can such 
traffic be carried on under a license issued to the person in charge of the 
commissary of such railroad company, and which designates one of the 
companys' depots as the place of traffic. 

"Before giving a definite answer to said inquiry we would be pleased 
to have you advise us if you have made any ruling upon the subject, and 
if so to favor us with a copy thereof. If your conclusion is that sales 
will be permitted upon moving trains then we shall be pleased to have 
you also advise us of the place which should be designated by the ap
plicant for its place of business, if one of the depots of the company 
is not the proper place." 

Under the Dow-Aiken Jaw, as found in section 6075, provision was made for 
a tax on a railway corporation which maintained or conducted dining or buffet 
cars upon a train, in which spiritous, vinous, malt or other intoxicating liquors 
are dispensed within the state. While the constitutionality of this section was 
doubted by some, still, no question was ever raised upon the same. The framers 
of the license law were fully cognizant of this provision, made for a tax upon 
a particular da~s engaged in the bu.~iness or trafficking in intoxicating liquors; 
but, under the provisions ol section 9 of article 15 of the constitution, providing 
for the licensing to traffic in intoxicating liquors, laws could not be passed 
authorizing more than one saloon in wch township or mm•icipality of less than 
five hundred population nor more than one saloon for each five hundred popula
tion in other townships and municipalities. The definition of the word "saloon," 
as used in this section, to wit: "a place ,..-here intoxic:::.ting liquors are sold or 
kept for sale as a beverage, in quantities of less than one gallon," would include 
the buffet and dining cars of railway corporations as heretofore conducted. 

The further provision of this section of the constitution as to a denial of a 
licenEe to any applicant in any way interested in the business conducted at any 
other place where intoxicating liquors are sold, or liept for sale as a beverage, 
would lil•ewise limit the use of a license granted to one particular place and 
locality. 

The committee having the preparation of this license law in charge had in 
mind the question as to whether or not licenses could be granted for the sale 
of intoxicating liquors on dining or buffet cars, and, I am reliably informed, 
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concluded that unde'r the constittttion it would be very doubtful if any law could be 
so framed as to permit the sale of intoxicating liquors on such cars, under a license 
authorized by this section. At least, they did not put into the act any pro
visions covering the granting of licenses to persons operating or conducting 
dining or buffet cars, permitting the dispensing' of intoxicating liquors thereon. 

You can well see that since the limitation of the number of saloons is to each 
particular municipality and township, the question would arise as to which. 
locality a saloon license should be charged, that would be granted to a corpora
tion conducting such business. Then, again, since such corporations would have 
more than one car, the license could not cover the different buffet or dining 
cars in which it was sought to dispense the liquor. Since, too, the intent and 
spirit of the constitutional provision and the law, as indicated by the language, 
was to prevent a person from being interested in more than one saloon, it can 
readily be seen that the ordinary license could not cover a number of moving 
places in different localities in the state, dependent upon where the railroad 
ran. 

The suggestion in the letter of Messrs. Dolle, Taylor and O'Donnell as to 
whether or not one of the depots of the company would be the proper place to 
designate as a place where the license might be used, in the event that sales 
would be permitted upon moving trains, practically answers the question. If 
the depot in one of the principal municipalities of the state were designated as 
the place of business, then each of the dining or buffet cars of the railway com
pany would be charged against that particular municipality, and still each of 
the movable places in which the sales were allowed under the license might be 
scattereu throughout the various townships and 111unicipalities of the state, 
only at rare intervals being within the particular municipality designated as 
the place of the location of the business. 

I am constrained to hold that since each municipality and township is limited 
by the constitution and law to a designated number of places, according to the 
respective population of a particular municipality, there cannot be such a thing 
as a "movable place," where intoxicating liquors are sold, and which, under the 
liquor license law could be permitted to operate under a license. 

Directly answering the question propounded, I am of the opinion that the 
liquor license law does not malie any provision for the licensing of the sale of 
intoxicating liquor on trains, while moving through wet territory. The legis
lature did not see fit to attempt to make any such provision, and the various 
boards are limited in the granting of such licenses to the laws enacted by 
the general assembly on the subject. 

Yours very truly, 
TilllOTHY S. HOGA~, 

Attorney General. 
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546. 

A VILLAGE OF 700 POPULATION l\1AY HAVE BUT ONE SALOON. 

The liquor license law permits one saloon for each 500 population. Under 
tkis provision a village ot 700 population may have but one saloon. 

Cou:::mn:s, OniO, October 3, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GsxTLE:IlEX :-I am in receipt of a letter from Hon. Henry Hart, prosecuting 
atborney of Erie County, under date of September 25th, which reads as follows: 

"Under the constitutional provision authorizing the licensing of 
saloons, it is provided, 

"'Laws shall not be passed authorizing mgre than one saloon in each 
township or municipality of less than five hundred population or more 
than one saloon for each five hundred population in other townships 
and municipalities.' 

"Under this provision, can a saloon license be issued for a fractio~al 
part of five hundred population, after one license is issued for the first 
five hundred? 

· "Reduced to a concrete form it is this: The village of----
has seven hundred population. Can two saloon licenses be issued to 
traffic in intoxicating liquors in that village?" 

I am answering this letter to you, and will furnish l\Ir. Hart with a copy 
of the opinion. 

I beg leave to say that the language of section 9, article 15 of the constitu
tion, quoted above, is not susceptible of any construction other than that the 
full population of five hundred is required for each saloon license. The language 
used in section 24 of the liquor license act follows the wording of the constitu
tional provision, and reads as follows: 

"Not more than one saloon shall be licensed in any township or 
municipality of less than five hundred population, nor more than one 
saloon for each five hundred population in other townships and munic
ipalities. "' "' "" 

I am informed that the question of providing for a license for a fraction over 
and above one-half of five hundred population was discussed by the committee 
drafting the liquor license law, but that the opinion was practically unanimous 
that any such legislation would contravene the constitutional provision. 

I am of the opinion, therefore, in answer to your concrete question, that in 
a village of seven hundred population there can be granted but one saloon license. 

Very truly yours, 
TDIOTHY 8. Hoo.-.x, 

Attorney General. 
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570. 

A PERSON HOLDING A SALOON LICENSE l\IAY .SELL INTOXICATING 
LIQUORS IN ANY QUANTITY AND TO BE CONSUMED IN ANY QUAN
TITY ON OR OFF THID PRE:.\IISES, SO LONG AS THE SALES TAKE 
PLACE ON THE PREMISES OF THE SALOONIST HOLDING THE LI
CENSE AND :\lAKING THE SALE. 

A person holding a saloon license may sell intoxicating liquors in any quan
tity and to be consumed in any quantity on or ott the premises. There is nothing 
in the law to prevent one saloonist· from selling beer in quantities to other saloons 
so long as the sales take place on the premises of the saloonist holding the license 
and malcing the sale. The question of drug companies complying with the liqnor 
license is a question of fact to be determined from the circumstances of each case. 

COLUMBUS, OHIO, October 10, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GEXTLE::IIEX:-In your communication of October 7th you ask my opinion 
upon the following questions: 

"First. The firm of C. & S., applicants for a saloon license, have in 
the past few years established a trade in their city for a certain Mer 
manufactured in another city. There is no interest between the brewery 
and saloonist whatsoever. The firm buys a carload of beer at a time and 
places it in a rented cold storage apartment, and have been in the 
habit of selling said beer to two or three other saloonists in the city, 
and to one saloonist outside of the county. 

"They would like to know if they can continue to sell said beer?" 

In an opinion to your honorable board under date of September 10, 1913, 
this department held that the holder of a saloon license was permitted to sell 
intoxicating liquors in any quantity and to be consumed on or off the premises.· 

As I understand your inquiry, this firm has been a dealer in a certain brand 
of beer, buying the same at one price and selling it at an advanced price like 
a dealer in any other commodity. I s.ssume there was no question of agency, 
since the question states that there was "no interest between the brewery and 
saloonist." The fact that Eales are ms.de to certain saloons in the city has no 
bearing on the question whatever, and if the sale made to the saloon located 
outside of the county is legally made and referable to the place for which the 
license is held, then the fact that the purchaser happens to live outside of the 
county would h:::ve no bearing on the case. As I take it, the inquiry resolvec; 
itself into the simple question of whether or not the holder of a saloon license 
can mal'e sales in any quantity; and as I stated before, this question was answered 
in the affirmative in the opinion spolien of. In answering the above I assume 
that all sales are made on the licensed premises. 

"Second. 'I'he B. Drug Co., a wholesale drug concern, and the F. · 
P. B. Drug Co., a wholesale and retail drvg concern, have made applica
tion for saloon licenses. The two companies are wholly separate. The 
B. Drug Co., has been conducting a wholesale business while the F. P. 
B. Drug Co., has been conducting both a wholesale and retail business. 

"The inquiry is made as to whether in the .event that the F. P. B. 
Drug Co., was granted a saloon license it would have to conform to the 
laws governing saloons. 
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"You further ask if the company would not have to conform to the 
laws governing saloons whether or not the two saloon licenses would 
be included in the elimination?" 
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I confess that I am somewhat at a loss as to how to answer this inquiry. In 
the first place I take it that the question before the county board is whether or 
not they will grant the application for saloon licenses made by these two 
companies. The reason why one or the other desires a saloon license, rather 
than a wholesale license, to my mind, is no concern of the board as far as the 
mere granting of the licenses is concerned. So too, it strikes me, that what 
laws will be applicable to the saloon acting under the license that it obtains 
is an entirely after consideration. I hardly think it is fair to anticipate that if 
either one of these companies, acting under a saloon license, conduct a saloon 
business that they will seek to protect themselves under the exemption of 
section 13050, General Code, as being a regular drug store. Whether or not 
they are conducting a regular drug store, and are within the exception of the 
section above cited would be a question of fact to be decided at the time. So 
with any other of the laws on the statute books affecting places where intoxicat· 
ing liquors are sold as a beverage, decision as to what laws would apply would 
depend solely upon the state of facts presented at the time. 

Then again, it is my opinion that it does not make any difference whether 
or not the companies must conform to the laws governing saloons when it 
comes to granting the number of saloon licenses that are permissible in a given 
municipality. Only the number of saloon licenses allowed by law can be granted 
and if e:!ch of these companies receive a saloon license that fact alone places 
them in the Jist of places that are limited by the constitution and the law. 

573. 

Trusting this answers your inquiries, I am, 
Yours very truly, 

TDIOTHY S. HOGA~, 
Attorney General. 

BREWIXG CO~IIPANIES ~\1AY SELL BEER IX QUANTITIES OF ONE GALLON 
OR :\TOilE IF IT IS DELIVERED IN 'IHEIR WAGONS FRO:\I THEIR 
BREWERY, BUT THEY AilE NOT PER:\IIT'IED TO SELL FR0:\1 STOR· 
AGE HOUSES. 

nrell·iilg COIIIpa.lif'S mal;ing stiles of their product i1~ this state under the 
liquor license law are permitted to \izakc sales in qu('ntities of one gallon or 
more at tlzc {adv,.y or from the ·,~·c:Jon of said urc,cCt" to the holder of a liquor· 
license, or in the saii!C quantities to indivirlual co;zsu;;zers tvhen the liquor is 
delivered to the lto11zes of said individual co;zsu;;zers in territory tvhere the sale 
of into:ricatiilq liquor is not prolzi/,ited. But they arc not permitted to sell from 
sto;-agc houses. Ordrrs may be tal~en and sales made from the 1•Wnttfactory, and 
orders 11zay ue tal<en and sales made from the wagons of the manufactory, uut 
a sale that is referable to any other place would be a violation of the license Tmc. 

CoLr~!IIrR, Orno, October 29, 1913. 

State Liquor Liernse Oommi.ssion, Oolumuus, Ohio. 

GE:\"I"I.Dil·::\' :-In your communication of September lOth you submit a 
number of inquiriEs coming to you from numerous brewing companies within 
the state, all in\'olving practically the same question, to wit, the status and 
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rights of brewing companies in making sales of their product in this state under the 
new liquor license law. In this opinion I will confine myself to a discussion of the 
position of manufacturers within this state of intoxicating liquors from raw 
material. 

Section 9 of article 15 of the constitution, as adopted September 3, 1912, 
provides amongst other things that license shall be granted to traffic in intoxicat
ing liquors in this state, and authorizes the legislature to pass licensa laws, witi1 
such restrictions and regulations as might be deemed proper. The -same amend
ment also provides that licenses to traffic in intoxicating liquors shall not be 
granted to any applicant who is in any way interested in the business conducted 
at any other place where intoxicating liquors are sold or kept for sale as a 
beverage, nor shall such license be granted unless the applicant or applicants 
are the only persons in any way pecuniarily interested in the business for which 
the license is sought and no other person shall be in any way interested therein 
during the continuance of the license. 

Under authority of this amendment the legislature passed what is known 
as amended senate bill 203, providing a scheme for the licensing of the traffic in 
intoxicating liquors. Twice before the voters of Ohio had voted down a proposi
tion to license the sale of intoxicants. The liquor question had been before the 
people in many phases, for many years. It was desired to place the liquor busi
ness on a higher and better plane, and by the means of a license system raise the 
standard of those engaged in this business, and at the same time reduce the 
number of places where intoxicating liquors are sold in small quantities. A 
feeling also was prevalent that there should be a separation of the interests of 
the wholesaler and the retailer in their respective business, and further that no 
one should be interested in any way in more than one place where intoxicating 
liquors are sold as a beverage. Concessions were made by the adherents of either 
side of this great moral question of temperance, and with due regard for the 
acute condition of the public mind the so-called Greenlund act was enacted. 

I think it is well to keep in mind the purpose aimed at in this law in the 
discussion of the questions involved here, and for the purpose of reaching a 
conclusion that is fully justified by both the letter and the spirit of the law. 

It may be well to call attention at this point to the fact that for many 
years a tax had been assessed upon the business of trafficking in intoxicating 
liquors. The Dow law, passed in 1886, 83 0. L. 157, with its various amendments, 
is now found in the General Code as sections 6071, et seq. Section 6071 reads 
as follows: 

"Upon the business of trafficking in spirituous, vinous, malt or other 
intoxicating liquors, there shall be assessed yearly and paid into the 
county treasury, as provided by sections 6072, and following, of the 
General Code, by each person, corporation or co-partnership engaged 
therein the sum of one thousand dollars. (103 Ohio Laws, page 241.)" 

This section, prior to the amendment by the last legislature, provided that 
this tax should be paid "for each place where such business is carried on;" but 
since, under the license law, but one license may be issued to any one person, 
and that license only for a designated place, it can readily be seen that it would 
be necessary only to place a tax upon the business at the one place permitted under 
the license. The Dow law, as it stood prior to the last amendment, exempted certain 
classes of persons from its provisions, and specifically provided that the phrase 
"trafficking in intoxicating liquors" did not include the manufacture of intoxicat
ing liquors from the raw material, and the sale thereof at the manufactory by 
the manufacturer thereof in quantities of one gallon or more at one time. Origi-
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nally, the exemption was to all sales by the manufacturer. It was subsequently 
limited to sales at the manufactory; and the last legislature (103 Ohio Laws, 
241) amended that l)Qrtion of section 6065 so that it now reads as follows: 

"* * "' Such phrases do not include the manufacture of intoxicat
ing liquors from the raw material, and the sale thereof by the man
ufacturer the~of in quantities of one gallon or more at one time at the 
manufactory or the sale thereof in said quantities from the 1cagon or 
other vehicle of tlte manufacturer to tlte holder of a liquor license or in 
said quantitiPs f.o individual consumers tchere saia liquors are delivered 
to the homes of said individual consumers in territory wherein the sale 
of mtoxicating liquors is not prohibited by law." 

I call attention to the provisions of this liquor tax Jaw because, while under 
the license a permit is issued to a person to sell intoxicating liquors at desig
nated place, the Dow-Aiken tax law assesses a yearly tax upon the business for 
which it is necessary under the law to secure a license. ·while the one is a 
tax, and the other is a license, and they are therefore separate and distinct, they 
are nearly related, and the Ohio decisions upon the tax law will be very helpful, 
if not controlling, in deciding similar questions under the license law. 

Attention is further called to the fact that the legislature, in excepting 
certain classes from the provisions of the license law, followed practically the 
same language as the general assembly used in designating the exceptions to 
the Dow-Ail,en tax. 

Section 48 of the license act, which provides a penalty for "liquor for drink
ing." 

As stated by Mr. Black, in his estimable work on interpretation of law, 
page 204: 

"In the course of the entire legislative dealing with the subject, we 
are to discover the progress and development of a uniform and con
sistent design, or else the continued modification and adoption of the orig
nal design to apply it to changing conditions or circumstances. In the 
passage of eaoh act, the legislative body must be supposed to have had in 
mind and in contemplation the existing legislation on the same subject, 
and to have shaped its new enactment with reference thereto. Hence the 
same principle which requires us to study the context for the meaning 
of a particular phrase or provision, and which directs us to compare 
all of the several parts of the same statute, only takes us on a broader 
scope when it bids us read together, and with reference to each other, 
all statutes in pari materia." 

Originally the brewer was exempted from the provtstons of the so-called 
Dow tax law, for certain sales made no mutter where. Subsequently legislation 
limited these sales to the particular sales made at or referable to the place of 
manufacture. The last legislation on the subject extended the exemption from 
the tax, so that manufacturer could make sales from his wagon or other vehicle, 
providing such sales were to either one of the two well defined classes, to wit, 
license holders and individual consumers, made in "wet" territory, at their 
homes. 

While it might have been a disputed question as to whether all sales by 
the manufacturer were sales of intoxicating liquors to be used as a beverage, 
it is no longer an open question in this state, where it is a well-known fact that 
the brewer fills practically all orders for his product providing the same is not 
below the quantity limited by law. 
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To my mind the reasoning of the supreme court of Tenessee, in the case 
of Kelly & Co. vs. State, as reported in 132 S. W., at page 193, fully justifies the 
conclusion that the sale by a brewer is a sale as a beverage, and that a brewery 
is a place where intoxicating liquors are sold or kept for sale as a beverage. 
The court in said case says, at page 199: 

"But counsel say the words 'as a beverage' restrict the word 'sale' 
so that it means a sale for consumption 'for the pleasure of drinldng.' 
It should be borne in mind that it is 'to sell as a beverage' that is 
prohibited, and not to drink as a beverage. It is the seller's purpose 
that is referred to and not the purchaser's. The quantity so sold is not 
limited by the statute, and there is nothing in the language employed 
that necessarily restricts the prohibition to immediate consumption sales. 
The plaintiff in error sold 10 barrels of whiskey knowing that it would 
be resold in 'small and large quantities' in· the ordinary course of 
trade. Its ultimate destination was the consumer, the purchaser being 
merely a distributor, and there is no suggestion in the evidence that it 
was not intended by all parties that, even the whiskey finally reached 
the consumer, it would be sold as a beverage. Plaintiff in error sold as 
a manufacturer in wholesale quantities, and thereby became the initial 
distributor of the whiskey to the general trade, and its purpose with 
respect to the final sale to the consumer must have been general and 
promiscuous. This would include beverage sales, as well as all other 
kinds of sales, and would clearly fall within the prohibition conceded 
by its learned counsel. When a sale is proven, the burden shifts to the 
defendant· to show that it was lawfully made for a lawful purpose, and 
it would be straining too far to say that a sale in quantities to be dis
tributed to the public generally for all purposes negatives a purpose 
upon the part of such seller that it was sold as a beverage." 

Our own supreme court, in the case of Senior vs. Ratterman, 44 Ohio State, 
661, while not deciding this question, did hold that wholesale dealers in in
toxicating liquors were not manufacturers, nor within the terms of the act of 
the general assembly passed May 14, 1886; and it is readily apparent, from a 
reading of .Judge Spear·s decision in that case, that the sole reason for the 
exemption of the manufacturer was because he was specifically exempted by 
the statute. As the learned judge saYs, at page 673: 

"The word 'traffic' has always had a well-understood meaning in the 
popular sense. It is the passing of goods or commodities from one person 
to another for an eql!ivalent in goods or money; and a trafficker is one 
who trafficks-a trader, a merchant. No limit as to amount is fixed in 
the section, and it is plainly as much traffic to deal in a given commodity 
by the wholesale as at retail." 

While, of course, the statutory definition, as found in section 6065, General 
Code, is controlling, it is apparent that it is only the exception to the man
ufacturer that saves him from liability to the Dow-Aiken tax; and it cannot be 
contended that the brewer of today does not keep a place where intoxicating 
liquors are sold or l'ept to be sold as a beverage. 

Section 19 of the so-called Greenlund license act provides amongst other 
things: 

"License shalJ not be granted to any applicant who is in n.nv wav 
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interested in the business conducted at any other place where intoxicat· 
ing l:quors are sold or liept for sale as a beverage, nor shall such 
license ue granted unless the applicant or applicants are the only persons 
in any way pecuniarily interested in the business for which the license 
is sought, and no other person shall be in any way interested therein 
during the cont'nuance of the license; if such interest of such person 
shall appear, the license shall be deemed revoked." 

Section 21 of the same act provides: 

'·Each applicant shall state: .. * * * 
" ( c J The fact that the applicant is not in any way interested either 

as owner or part owner in a business, or a stockholder of a corpOJ:ation 
engaged in the business, conducted at any other place where intoxicat
ing liquors are sold or liept for sale as a beverage." 
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, Now, since under the express provisions of section 48 of the liquor licensing 
act", which imposes a 1~enalty upon any person who sells intoxicating liquors 
without having obtained the license prescribed by law, the manufacturer is 
exempted, under the circumstances hereinbefore stated, it must be conceded that 
he is entirely without the law and does not have to obtain any license to make 
the sales that be is authorized to make under the statute; but he is limited 
strictly to the charaC'ter of ~ales an<l in the quantities that are permitted. So, 
it is my opinion that the bre"l">ers in the question submitted are permitted to 
malie sales in quantities of one gallon or more at one time at the factory, or in 
quantities of one gallon or more from the wagon or other vehicle of said man· 
ufacturer to the holder of a liquor license, or in quantities of one gallon or 
more at one time to individual consumers, where said liquors are delivered to 
the homes of said individual consumers in territory wherein the sale of in
toxicating liquors is not prohibited by law. 

Since this right and privilege is :m exception to a certain class, for a certain 
character of sales, every sale must comply with and conform strictly to the 
sale so permitted. 

In the past, »o I am informed, brewers have had, in one or more counties 
of the state, other than the county where the urewery was located, a storehouse 
or depot for tlw <listrilmtion of its keg and bottled beer. Following the decisions 
of our r·onrts, wiJCre t<ales wc:.:-e referable to such storehouses, the practice has 
been. by virtue- of bedion G071, to pay the tax assessed upon each place where 
intoxicating liqt'O' s \·:ere so ~old." Questions frequently arose as to where the 
s~le was a~tua!ly made, but in the recent case of Diehl Brewing Company vs. 
Beck, 10 C. C. ~- n. s. 3Gl, affirmed without report in 81 0. S. 512, the court 
held that: 

"A brewing company manufacturing and selling beer at wholesale, 
which maintains a cold storage house in a location separate from its 
manuf.<ctory, and from which cold storage house daily deliveries of beer 
nfe ma<le to customers on order previously taken by a soliciting agent, 
thereby becomes a trafficker in intoxicating liquors within the meaning 
of Rev'serl Strtute'>, 43G4·9 (and section G071, General Code,) and is sub
ject to the Dow tax provided for by that act." 

In that ease the agent of the brewery took orders from saloon lreepers for 
the amount of heer whic·h they would need during the next period of thirty days 
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or until he would next make his round. 'I'hese order were sent to the main 
office of the brewing company at Defiance for approval. From its brewery the 
company would then ship in carload lots to Holgate and Deshler an amount of 
beer sufficient for the demand in those places. The beer so shipped was con
signed to itself, and was received by its agents in Holgate and Deshler and 
stored in its cold storage houses in those towns and none of it was in any way 
designated or set apart for any particular customer. Each morning and evening 
the agent of the brewing company at Holgate and at Deshler would take the 
round of the saloons in his town; inquire of each saloon lieeper how much beer 
he would need for the day or part of a day; enter that amount with the price 
thereof on a book which he carried with him; make a duplicate entry -on the 
books kept by the saloon l;:eeper; and afterwards would deliver by wagon to the 
saloon keeper the amount and kind of beer so ascertained to be needed, taking 
such amount of beer from the general stock on hand in the cold storage house, 
and continue so to do until the amount previously ordered by any customer 
had been delivered to him. Occasionally the local agent would make collections; 
ordinarily, however, the soliciting agent would do so. 

Judge Hurin, at page 363, after stating the facts, says: 

"It is evident that the whole question involved in this case depends 
on the one word 'sale' and its definition. 

"When and where under the facts agreed upon in this case, did the 
sale take place? 

"Was the sale completed by the soliciting agent when he took the 
order for the supply of beer to each saloon for the coming month; or 
was it completed when the order for beer was accepted and confirmed 
by the home office in Defiance; or was it completed when the beer for all 
the Holgate and Deshler customers was shipped in bulk to the cold 
storage houses in those towns; or was it completed when the beer was 
delivered by· the agent of the brewing company from the cold storage 
houses to the saloons; or was it only completed when, after delivery, 
the soliciting agent again called, collected the money for the beer 
previously delivered, and solicited a new order?" 

The judge distinguishes the cases of Hanson vs. Luce, treasurer, and 
M:Qllaghan vs. Luce, treasurer, reported together in 50 0. S. 440, because in those 
cases it was conceded that there was no traffic or sale at the cold storage houses; 
and calls attention to the case of .Tung Brewing Company vs. Talbot, 59 0. S. 
511, saying: 

"In that case it appeared that the brewing company, located in Cin
cinnati, maintained a cold storage house in Urbana, Champaign county, 
'where beer, shipped from the brewery, \vas received and kept on hand 
ready for sale and delivery to customers in the latter city, from time 
to time as they might order. The sales were not made directly at the 
storage rooms, but were made by agents and employes of the plaintiff 
who drove wagons for that purpose which were supplied with beer in 
the keg from the storage room.' The court held that the business con
ducted in that manner was taxable and on page 516 of the opinion the 
court says: 

" 'If customers had made their purchase or received the property at 
the building (meaning the cold storage building) it would undoubtedly 
have been a place of traffic. Instead of conducting the business in that 
way the agents who had charge of the building and contents obtained 
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orders from the customers which they filled by hauling the beer from 
the building to the customers. That was merely a matter of convenience 
to the purchaser or inducement to buy. The building where the prop
erty sold was situated and from which it was delivered was, for every 
practical purpose, the place where the business was carried on. The 
substantial distinction between this case and the cases of Hanson vs. 
Luce, and ::uonaghan vs. Luce, 50 0. S. HO, is that in the latter case 
the storage room was used in connection with, and as part of the whole
sale and retail traffic carried on by the proprietor at his saloon where 
all the business was done, and for which he had paid the tax. In such 
a case, it was held he was not subject to a separate tax on account of the 
use made of the storage room.' 

"Here we find a close similarity to the case at bar and the court 
holds that though 'agents who have charge of the building and con
tents obtained orders 'rrom the customers which they filled by hauling 
the beer from the building to the customers, that was merely a matter 
of convenience to the customers or inducement to buy; the building 
where the property sold was situated and from which it was delivered 
was, for every practical purpose, the place where the business was 
carried on.' 

"But plaintiff in the case at bar insists that the manner of sale 
in this case, the fact that a blanket order had previously been taken 
and that the daily orders delivered from the cold storage houses were 
merely desip1ations of what was immediately needed, takes it out of the 
rule thus laid down. 

"A case perhaps still more nearly identical with this case is that of vil
lage of Bellefontaine vs. Vassaux, 55 0. S. 323. There a brewery company at 
Sidney owned a cold storage house at Bellefontaine. There was evi
dence tending to show that customers in Bellefontaine ordered beer 
of the brewing company at Sidney, which thereupon shipped it to the 
purchaser at Bellefontaine, but in care of its own agent, who stored 
the beer in the "old storage house and delivered it to the purchaser 
only wben lJaid for. In that ('ase there was an attempt to show that 
the beer !or e!lnh purrhascr v;as set apart by itself in the storage house 
in a rack labeled vdth the initial of the purchaser's n!lme but there was 
no attempt to show a separation between the be2r ordered by two men 
with names of the same initial letter. The court held that such evi
dence justified a co'lviction of the charge of selling intoxicating liquor 
in violation of law. 

" '' (• 0 Wh:.:t then is a sale and when is it complete? 

"Blaelrstone (e!l. Com. page 446) says it is 'transmutation of prop
erty from one man to another in consideration of some price.' 

"Kent calls it 'a contract for the transfer of property from one 
person to another for a valuable consideration.' 2 Kent's Com. 468. 

"Benjamin on Sa:t~s, section 1, declares that, 'It may be defined to 
he a tra'lsfer of the absolute or general property in a thing for a price 
in money.' 

"1\Iecham on Sales defines it as, 'The transfer, in pursuance of a 
valid agreement, from one party called the sellE'r to another called the 
buyer, of tl-te general or absolute title to a. specific chattel, for a price, 
or a consideration estimated in money,' and says further that the sale 
tal,es place only when the title passes. 

"In all these definitions except that of Kent a transfer of title or 
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property is held to be a necessary element of a sale; and in Kent's 
definition it is the contract for the transfer which constitutes a sale. 

* 
"But when the agent of the brewing company took that beer from 

this cold storage house, setting apart some of it for one customer and 
some for another and, from the cold storage house, began the delivery 
of their portions to the respective purchasers, then the brewing company 
lost its title and the purchaser gained it whether payment had been 
made or not. Then the sale was complete . 

• • 
"True, the order haq previously been given, but the execution of 

it, the completion of the actual sale, was carried out only from the 
cold storage house and by the agent in charge thereof. Until such 
delivery, there was no completed sale; no setting apart of any particular 
beer; no transfer of any title to any particular kegs or barrels of beer. 
The business was conducted from the cold storage house and only com
pleted by the agent in charge of that house. '' * "' 

"It may not be amiss to consider in conclusion the effect of a con
trary view. Under that holding the brewing company-merely because 
it is a manufacturer-might establish in each county in the state and 
in each town in each county, a depot of supplies. Its agents might 
there conduct what is in all essential respects a wholesale business 
and without taxation-a privilege denied to all other wholesalers of beer . 

* * * .. .. .. 
'"I'he brewing company might thus by a simple subterfuge get 

around the law and conduct a limitless number of subsidiary whole
sale houses without taxation-just what the law prohibits in all others. 

"We do not think that such an interpretation of the law Is con
sistent either with the decisions of our supreme court or with the 
spirit of the law or even with its letter." 

In Jung Brewing Company vs. Talbot, 59 0. S. 512, Judge Williams said: 

"The business of trafficking in intoxicating liquors upon which the 
tax may be assessed, as defined by the statute, means the buying or 
procuring and selling of such liquors, and does not, it is claimed, in
clude sales by the manufacturer of them, because he neither buy·s nor 
procures, but produces them. It seems clear, however, the word 'procure' 
was not used in the statute in that restricted sense. After defining the 
phrase 'trafficking in intoxicating liquors' .to mean the 'buying or pro
curing and selling,' etc., the statute, in express terms, excludes man
ufacturers in certain cases from the definition, which is sufficiently in
dicative of the legislative understanding that such express exclusion was 
necess::try to relieve manufacturers of the tax; for if they were not 
within the definition, the cxr'epting clause was unnecessary. And, 
moreover, the excepting clause does not exclude manufacturers in all 
instances, but only in cases where their sales are made at the manu
factory, etc. * * * In general use the word 'procure' means to obtain 
in any way, and that it was employed in that sense in this statute, 
seems clear from all of its provisions." 

Continuing, Judge Williams, at page 516, says: 

"The selling of intoxicating liquors from a wagon equipped as a 
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saloon, drawn from place to ph::ce, is as certainly within the purview 
of the statute, as is the traffic carried on in elegantly fitted rooms; 
and so is the selling from any vehicle when it is not done as a part 
of a lmsiness on which the proprietor pays the required tax. But, 
was not the traffic carried on by the plaintiff at a place in the city of 
Urbana? The beer •was shipped there and placed in the storage room, 
where it was kept on hand for sale by local agents. If customers had 
made their purch:;:scs or received the property at the uuilding, it 
would undoubtedly have been a plaee of traffic. Instead of conducting 
the business in that way the agents who had charge of the building and 
contents obtained orders from the customers which they filled by haul
ing the I.Jeer from the building to the customers. That was merely a 
matter of convenience to the purchaser, or inducement to buy. The 
building where the property sold was situated, and from which it was 
delivered, was, for every practical purpose, the place where the business 
was carried on." 
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Keeping in mind the principles laid down by the cases discussed above, 
it is plainly to be seen that every case must be decided upon its own peculiar 
evidence, and that at a)l times the brev;er must see to it that every sale is 
made in the manner and at the place permitted in the exception in the law. I 
believe that the cases decided by our court of last resort, and referred to above, 
point out the kind of sales that are permitted, and those that are not. It is 
perfectly apparent that all sales in the proper quantities, made at the manu
factory, are within the exemption. Also, the language is so plain as to not need 
interpretation that the manufacturer is permitted to make ~ales in the pre
scribed quantities from his "wagon" or other vehicle to the permitted classes 
mentioned in the exception. 

A more serious question arises when the inquiry is made as to the right 
of the brewer to have a warehouse or depot for the distribution of his keg 
or bottled beer, away from his manufactory. If this warehouses is a mere matter 
of convenience to the manufacturer, and no sale is made or can be legally 
referred to the warehouse, I can see no valid reaEon for preventing the stoppage 
at the warehouse of the goods of the manufacturer; and it is my opinion, under 
the authority of the Dow tax cases in our supreme court, which are so analogous 
to those that might arise under the lic::nse act, that a manufacturer could load 
up his wagon as well from his warehouse as from his manufactory, and start 
out to mal;c hh, ~ales from his wagon or other vehicle. Such sales, under 
such circumstanees, would I.Je at the peril of the manufacturer; and if at any 
t!me the :-;ale could be properly referred to the storehouse; and if, in the 
words of Judge Williams, 5~ 0. S. ul2, the manufacturer "obtained orders from 
customPrs whieh lle filled by ha~ling the heer Irom the building to the custom
ers," then, sinec that was merely a matter of convenience to the purchaser, the 
builrling or storchouEe \Vhere the property sold was situated, and from which 
it wa:; delivered, would be for eYery practical purpose the place where the 
bus;ness was carried on, and the sales made, and so would be in violation of 
law. 

A manufacturer could not solicit and receive orders and then tal{e his 
wagon to the store:wurc, obtain therefrom his product, ::.nd deliver the product 
Ps per the orders theretofore received. This woulci constitute a sale at the 
storehouse. He would have to have his goods on his wagon and then proC'eed 
to consummate even· el<'ment th::.t went to mal{e up the sale of his product 
therefrom, in order to be within the excepting clause of the statute. 

A manufacturer, by reason of the exception, is without the scope of the 
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license act; neither he nor anyone for him can obtain a license. In the first 
place, one is not necessary to him for making the sales that he is allowed to 
make; and then, again, he could not comply with the requisites to obtain a 
license for another and a different place, for he would already be interested in 
the business conducted at another place where intoxicating liquors were sold 
or kept for sale. 

It must be understood that the exemption is to the manufacturer, and that 
the practice can no longer obtain of establishing agencies in the various 
counties and making sales from the offices of the agencies, or from the store
houses themselves. The manufacturer, by himself and his agent, is bound to 
the strict letter of the law, and can make only such sales as are fully and legally 
completed at the excepted places, to wit: the manufactory or the wagon or other 
vehicle. The sales at the manufactory must be limited to the very place of 
manufacture; the sales from the wagon or other vehicle are limited to the wagons 
or other vehicles, but not to any particular locality, so long as the sales are 
made in the prescribed quantities and to the prescribed persons. 

In discussing this entire question I am assuming that the brewery or place 
of manufacture is situated in so-called "wet" territory. 

I hope I have made myself plain. The question is somewhat involved; yet, 
to me, the language of the exception in the statute can mean nothing else than 
the literal meaning of the words. The rule laid down by the circuit court in 
Brewing Co. vs. Beck, which was later affirmed in the supreme court, must be 
borne in mind, as well as that of the other cases cited above. The breweries 
may have storehouses or warehouses, but they cannot make sales at or there
from. They must strictly cpmply with the letter of the law, according to all 
rules of statutory construction regarding exceptions. 

As I view it, the manufacturer may ship a carload of beer to another point 
than the factory, consigned to himself, and place the same in his storage house. 
He may load from the storage house, into his wagon or other vehicle, and 
proceed to make sales from said wagon or other vehicle; but he may not take 
an order for some of his goods and proceed then to the storehouse, and deliver 
the same in fulfillment of the order therefore given. Under the cases above 
referred to this would be a sale at the storehouse, which is not permitted. 
Orders may be taken and sales made from the manufactory, and orders may 
be taken and sales made from the wagon or other vehicle; but any sale that is 
referable, under the law, to another place would be outside of the exception, 
and a violation of the license act. 

Very truly yours, 
TlliiOTHY S. HOGAN, 

Attorney General. 
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576. 

THE LIQUOR LICENSE C0:\1:.\IISSION SHOULD EXERCISE GREAT CARE 
IN GRANTING SALOON LICENSES IN ORDER THAT THE WELFARE 
OF ORPHANS' HO:.\fES AND ORPHAN ASYLU:\IS :\lAY BE GUARDED. 

·while section 13206, General Code, in reference to locating saloons in the 
vicinity of state institutions does not apply to private institutions, yet the liquor 
license commission should exercise great care to the ena that the welfare of 
orphans' lwmes ana asylums, whether public or private, should, be guarded,. 
This is within the power of the liquor commission ana i~ should not hesitate 
to exercise its power. 

· CoLu:~rnus, Onio, October 31, 1913. 

State Liqtwr License Commission, Columbus, Ohio. 

GEXTLE~iEX:-You inquire whether, on account of section 13206, General 
Code, county license commissioners may lawfully issue a license to an applicant 
for a saloon license, whose saloon is located within twelve hundred yards of 
an orphan asylum, as distinct from an orphans' home which is conducted either 
by the state or state agencies. 

The orphan asylums to which you refer are those conducted by individuals 
or private charitable associations or corporations, other than those in charge 
of the state or the agents of the state, or political subdivisions of the state. 

Section 13206, General Code, is as follows: 

""Whoever sells intoxicating liquors or keeps a house of ill-fame 
at or within twelve hundred yards of the administration or main 
central building of the Columbus state hospital, Dayton state hospital, 
Athens state hospital, Toledo state hospital, soldiers' and sailors' or
phans' home, or an other orphans' home in this state, or within two 
miles of the boundary line of the boys' industrial school, south of Lan
caster, Fairfield county, or within two miles of the place where an 
agricultural fair is being held, or within one mile of a county children's 
home of a county of the state situated within one mile of an incorpo
rated village or city in which the sale of intoxicating liquors is pro
hibited by an ordinance of such village or city, shall be fined not less 
than twenty-five dollars nor more than one hundred dollars, or impris
oned not more than thirty days, or both. 'I'be place wherein such in
toxicating liquors are sold shall be shut up and abated as a nuisance 
by order of the court upon conviction of the owner or keeper thereof." 

It is clear that every other institution named in this section, than orphans' 
homes, is conducted by the state or state agencies, or political subdivisions. In 
other words, they are conducted by governmental agencies. This alone tends 
strongly to the notion that it was not intended to embnce orphan asylums in 
charge of individuals, charitable associations or eleemosynary corporations. 
This conclusion would reasonably follow were it not for the history of thP 
legislation on this subject. 

It is not necessary to go farther back than year book 88, page 603, laws of 
1891, for light on the subject. Section 6946, Revised Statutes, as found in said 
volume, prohibited the sale within twelve hundred yards of "the Ohio soldiers' 
and sailors' orphans' home." No other orphans' home was referred to. 

The next act is to be found in 99 Ohio Laws, page 435 (laws of 1896), 
where the provision in respect to orphans' homes is as follows: 
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"Soldiers' and sailors' orphans' home, or any other orphans' home 
in this state, except in cities of the first class." 

The exception "or any· other orphans' home in this state, except in cities 
of the first class" would leave the inference that sales were prohibited within 
the prescribed distance from orphans' homes other than those conducted by 
governmental agencies. However, the legislative intent appeared to be to 
except cities of the first class from the operation of the act. 

The same ·language is used when the legislature acted again. See year 
book 93, page 342, ~ection 6946. 

To the same effect we find the section in the Revised Statutes, section 6946, 
Bates' Annotated Code, 1908. 

Whe-q the General Code was adopted section 6946, Revised Statutes, passed 
into what is now section 13206, General Code, with the following words left 
out, so far as the question at hand is concerned, to wit, "except in cities of 
the first class." 

It is easily to be seen that the exception was omitted because of the deci
sion of the supreme court holding that classification of cities is unconstitutional. 

Nothwithstanding the exception, and the changes made in reference to it, 
it does not conclusively follow that other than governmental homes are still 
embraced. "\Vitho~t finding it necessary to go deep into the statutes with 
reference to orphans' homes and orphan asylums, it is sufficient to say that an 
examination of the General· Code, sections 3070, et seq., discloses that the stat
utory idea of "home" and "asylum" is not the same. It will be kept in mind 
that the statute under interpretation is a penal one. A home, in legal con
templation, is a permanent fixed place of abode, and presupposes that those at 
the home are under the entire control of the management in charge, subject to 
governmental authority; while this does not always obtain as to an asylum. 
Orphan asylums frequently do receive children for given and limited periods; 
and in fact do receive destitute children who may not be orphans. 'I'oo, usually 
there are well-defined rules and regulations as to admission to homes, as well 
as to departure therefrom. In my judgment a court in a criminal case would 
hesitate to enter into an inquiry as to the shades of difference that in some 
circumstances would constitute an orphan asylum a home, and in others not. 

In advising you as to a constitutional provision I wish to leave the idea 
that great care should be talwn to avoid too liberal a construction, to the end 
that the spirit of the constitution might be carefully complied with. Section 
9 of article 15 of the constitution provides as follows: 

"La\vs shall not be passed authori:>:ing more than one saloon in 
each township or municipality 9f less than five hundred population or 
more than one saloon for each five hundred population in other town
ships and municipalities. Whue the traffic is or may be prohibited 
under laws applying to counties, municipalities, townships, residence 
districts, or other districts now prcscribed by law, the traffic shall not be 
licensed· in any such local subdivision while any prohibitory law is 
operative therein, and nothing herein contained shall be so construed as 
to modify or suspend any such prohibitory Jaws, or any regulatory 
laws now in force or hereafter enacted, or to prevent the future enact
ment, modification or repeal of any prohibitory or regulatory law." 

The maxim. expressio unius Pxclusio Pst alteriuB, may apply to the matter 
at hand, especially since the Greenlund act is directly applicable and controlling 
with reference to the issuance of licenses; and the legislature may have had 
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in mind the lilu:lilloud of tile exi::.tence of .;;orne part of clause of statute to 
which its attention m~ght not l.Je tiirccted, and to leave no doubt upon the sub
ject ru:ty have intenued to dchcril.Je all o£ the prohibited places. Sufficient at 
lEabt c:.pvears from thi~:> to more than raise a question of doubt as to the right 
of the license con,mi osion to v;ithholu a license to a saloon 1\eeper, who is of 
good moral cilaraeter, and whose place of business has been conducted within 
twelve hunured yards of an orphans' home or asylum other than one conducted 
by governmental agency. 

Importance, too, is to be atta( hed to the last paragraph of section 19 
of the Greenlund act, to the effeC;t that •·no license shall be grailted after 
August 1, 1915, to operate a salooil 1cithin three hundred feet of any permanent 
public or purochial sc:ltool building, ;,teasuring the distance in a sUaight line 
tollo1cing tl1e street from the nearest point· of the premises on which such school 
building is located, nor t1co hu~trlred teet in a straight line follo!ci;!g the street 
from the nearest point of the premises. This provision snall.not apply to a 
bona fide reputable hotel or club; or to a saloon located within three hundred 
teet ot a school house in the central or a main business section of the city." 

Section 28 of the Greenlund act, among other things provides: 

"\Vhere the .nuinbcr cf apvlications is greater than the number of 
licenses allowed by law, the applicants who were engaged in the sale 
of intoxicating liquors prior to the fourth l\londay of :\lay, 1912 (or 
their bona fide successors in title), as evidenced by the payment of the 
assessment for the preceding period under section 6071 of the General 
Code, shall be preferred, provided they are otherwise qualified by law." 

The legislative intent, as well as the spirit of the constitution, indicates the 
purpose of the legislature and the people to place the license traffic in proper 
hands. The criminal sections in existence before the licenses were intended to 
prevent abuses, largely because there was no other method provided for reach
ing the end to be attained and regulating the liquor traffic. 

In:tsmuch as the section of the constitution before quoted, prohibiting the 
sale in certain places, does not deny to the license commission the authoritY 
to issue licenses to persons who are to conduct the business within twelve 
hundred yards of privately conducted orphan asylums or homes, in my judgment, 
the mind rather inclines to the lJelief that the license commission has authority 
to issue the licenses, ruther than that they have not. In view of the fact that 
the statute, RePtio'-1 1320G, General Code, is a penal one; that its own interpreta
tion is not free from doubt; that if its interpretation were free from doubt, it 
is not altogcth;r cjear that it is applicable as against the provisions of the 
constitut:on in r~:;£pect to license and the Greenlund act, passed in conformity 
thereto; and in view of the further fact that the commission, in my judgment, 
in a ca~e of this kind, has the power to protect any institution, whether private 
or public, from danger of proximity to the liquor traffic, I think you should 
he cle:uly or the opinion that the commission is v;ithout authority to issue a 
license before withholding it. 

I[ your l'ommh;s:on anu this department should be wrong in this interpreta
tion, the general asscmhly may easily remove the doubt. 

:\Iy ::dviPe to you, therefore, is that the commh:sion would hardly be war
ranted in l'Onstruing the statute to apply to homes other than those in charge 
of gov~rnmental a~encies; hut that, in view of the doubt, great care should be 
taken to the end that the welfare of the orphnns' homes and orphans' asylums, 
of whatever kind and character, public or private, ;;hould be guarded. This is 
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within the power of the local commission, and it should not hesitate to exercise 
that power, to the end that no abuse might possibly be permitted. 

577. 

Very truly yours, 
TDIOTHY S. HOGA?I, 

Attorney General. 

THE OWNERS OF A DISTILLERY THAT .IS BEING OPERATED IN DRY 
TERRITORY lVIA Y RECEIVE EITHER A WHOLESALE OR A SALOON 
LICENSE, PROVIDING THE ENTIRE OUTPUT OF THE DISTILLERY 
IS DISPOSED OF AT THE LICENSED PLACE, AND THEY DO NOT 
INTEND TO TAKE ADVANrr'AGE OF THE EXEMPTION UNDER THE 
LICENSE ACT. 

1Vhere a distillery is owned and operated in dry territory the proprietors 
of this distille1·y are eligible to a license either saloon or wholesale, provided 
they do not intend to take advantage at the exemption remaining to them under 
the license act, and provided further the entire output of the factory is dis
posed of at the licensed place. 

COLUMBUS, OHIO, October 31, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GK:-;;TLK:IIEX:-I have yours of October 9th enclosing a request from the 
Montgomery county liquor licensing board wherein an opinion is desired upon 
the following: 

"An application is made for a license by a partnership doing busi
ness under the firm name of D. Distilling Company, the partnership 
consisting of J. F. D. and B. E. D., both giving the same address at 
Tippecanoe City, Ohio. The place where the business is to be carried on 
is at a certain address in Dayton, Ohio. Both partners say in their 
application that they are in no way interested, either as owners or 
part owners in the business or stockholders of the corporation, nor 
engaged in a business conducted at any other place where intoxicating 
liquors are sold or kept for sale as a beverage. 

"One of the partners stated verbally that the partnership owns and 
operates a distillery at Tippecanoe City. Tippecanoe City is located in 
a county which is "dry" under the county local option. It is not 
disclosed whether or not this distillery sells liquors to other con
cerns or ~hether its product is marketed through their Dayton store. 

"Inquiry is made whether or not this distillery is such a place 
as debars the proprietors thereof from obtaining a saloon license in an
other place?'' 

The Rose law passed in 1908, 99 0. L., 35, makes it unlawful for any person, 
personally or by agent within the limits of such county to sell, furnish or 
give away intoxicating liquors to· be used as a beverage or keep a place where 
such liquors are kept for sale, given away or furnished for beverage purposes. 
(Sect' on 6112, General Code.) 

Section 6103, General Code, which was section 3 of the Rose law excepted 
from the operations of the law, 

"The sale of intoxicating liquor at retail by a regular druggist for 
exclusively known medicinal, mechanical, pharmaceutical, scientific 
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or sacramental purposes; nor in addition thereto shall it prevent such 
sale for exclusively known art purposes by a regular druggist in the 
limits of a township without the limits of a municipal corporation, as 
provided in sub-division 5 of this chapter." 

779 

Section 13225, General Code, which was section 2 of the Rose law provides 
a penalty against selling, furnishing, giving away or otherwise dealing in in
toxicating liquors as a beverage in any manner, directly or indirectly, and also 
for the keeping or using of a place of any kind where the same is done. 

In the case of Scheu vs. State, 12 circuit court, N. S. 118, the syllabus reads: 

"Inasmuch; as the Rose local option law provides its own exceptions, 
it is not permissible to read into it the exceptions found in the Dow law 
as to sales of intoxicating liquor at the manufactory and by the manu
facturer in quantities of one gallon or more at any one time; but such 
sales are prohibited within a county where the Rose law has become 
operative." 

Judge Donahue says at page 119: 

"Looking to the law itself we find no exceptions made in favor of 
manufacturers or brewing companies any more than any other in
dividual." 

At page 121 the same eminent jurist says: 

"Construing similar legislation, the supreme court in the 61st Ohio 
St., at page 597 says: 

" 'The sale of beer as a beverage, in any quantity, whether by the 
manufacturer or not, is prohibited in a township where the people have 
availed themselves of the provisions of the local option law.' 

"Let us change that language by substituting the word 'county' for 
'township.' 'The sale of beer as a beverage, in any quantity, whether 
by the manufacturer or not, is prohibited in a county where the people 
have availed themselves of the provisions of the local option law.' It 
is clear to us that the supreme court has passed upon substantially the 
same statute as the one in question and has held against the conten
tion of the plaintiff in error." 

Later the supreme court in the same case, found reported in 83 0. S. 146, 
affirmed the judgment of .the circuit court, and Judge Price, at the bottom of 
IJage 153 says: 

"We see no exception of the brewer or manufacturer, and no 
privilege defined if sold, furnished or given away in quantities of one 
gallon or more. There is no intimation of such exemption in favor of 
anyone." 

So it is settled beyond cavil in this state that there Is no exception to the 
manufacturer in a "dry" county to sell, furnish or give away intoxicating 
liquors as a beverage or to keep a place where the same is done. The only right 
that would be left to the manufacturer is to transport his product, consigned to 
himself, in so-called "wet" territory, and to make his sales there. I am inclined 
to the view that while his business at this last point is the selling of his product, 
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that he is none the less a manufacturer because the manufacturer does not Jose 
his class as a manufacturer when he acts in the same manner as a merchant 
in the selling of his product. 

Then the question arises, what is the status of the manufacturer who is 
unablo to dispose of his product at his plant by reason of local option Jaws when 
it comes to his making sales of his own product at a place where the sale 
of intoxicating liquor is not prohibited by law. 

Section 48 of the Greenlund license law grants an exemption to the manu
facturer in the making of sales at two places, to wit: at the manufactory in the 
prescribed quantities, and from the wagon or other vehicle of the manufacturer 
to- the two mentioned classes of consumers. 

Now, in the case under discussion, the manufacturer is prevented by an 
intervening vis major, to wit: the county local option Jaw, from taking ad
vantage of the exemption to sell at the manufactory; yet, as above stated, he is 
none the less a manufacturer when he still holds his product at a point away 
from his manufactory where a sale of intoxicating liquor as a beverage is per
mitted by law. He would be entitled to the other exemption, to wit: the right 
to make a sale in the prescribed quantities "from the wagon or other vehicle 
of said manufacturer to the holder of a liquor license, or in said quantities to 
individual consumers where said liquors are delivered to the homes of said 
individual consumers in territory wherein the sale of intoxicating liquors is not 
prohibited by law." 

A manufacturer is specifically exempted, and is entirely without the license 
law, so long as he sells at the places, in the quantity, and to the persons 
prescribed by the exemption. 

So, if this manufacturing firm, whose plant is in "dry" territory, under 
the "Rose law," still desires to sell from its wagon, it may do so in "wet" 
territory without a license, so long as the- sales are at and from the wagon of 
the manufactory, and to the persons prescribed by law. 'I'here is nothing in 
either the constitution, nor in the license laws passed by authority of the con
stitutional amendment, that prohibits the issuance of licenses to sell intoxicating 
liquor to manufacturers. There is provision against granting a license to any 
applicant who is in any way interested in the business conducted at any other 
place where intoxicating liquors are sold, or lrept for sale as a beverage; and if 
the manufacturer does make sales of intoxicating liquors, as a beverage, from 
his manufactory or other place, he, of course, would be precluded from having 
a license to sell at an additional place. Now, since it is presumed that this 
manufacturing firm will not violate the law prohibiting the sale in the county 
in which its plant is situated, if it should choose not to avail itself of the other 
privilege granted in the exemption to manufacturers, to wit: to make sales from 
the wagon, as provided in said exemption, then, so far as the manufactory was 
concerned, and so far as the wagon was concerned, since no sales were to be 
made therefrom, the said firm would stand in the position of any other ap
plicant. The mere fact of its being a manufacturer of intoxicating liquors, of 
itself, would not disqualify said firm from eligibility to receive a license. 

In other words, it is my opinion that a proper construction of the pro
visions of the liquor licensing law does not prohibit a manufacturer from being 
eligible to receive a license, either wholesale or saloon; and that, as far as 
his application is concerned, he stands in the same position as any other ap
plicant, as long as he does not avail himself of the privileges granted in the 
exemption clause of section 48 of the license act. 

This would permit the manufacturer to obtain a license, and from the place 
so licensed to make sales of his manufactured products, as well as those of other 
manufacturers. Of course, it is ~o be understood that like any other holder of a li-
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cense under this law, if at any time he desires to avail himself of the exemption 
to manufacturers, and made a sale at a place other than at the place licensed; 
or if, at any time, it should appear that he was or should become in any way inter
ested, either as owner or part owner, in the business, or a ·stockholder of a corpora· 
tion engaged in the business conducted at any other place where intoxicating 
liquors were sold, or kept for sale as a beverage; or that any other persons 
were in any way pecuniarily interested in the business for which the license 
was held, then his license v:ould under the law be deemed revoked. 

I am, therefore, of the opinion that the proprietors of the distillery in 
question are eligible to a license, either saloon or wholesale, provided they do 
not intend to take advantage of the exemption remaining to them under the 
license act, and provided further that the entire output of the manufactory is 
disposed of at the licensed place. 

578. 

Very truly yours, 
TDIOTHY S. HOGAN, 

Attorney General. 

A FOREIGN BREWERY :\fAY HAVE A LICENSE TO DO BUSINESS AT ONE 
PLACE WITHIN THIS STATE AND CANNOT BE DIRECTLY, OR IN
DIRECTLY, INTERESTED IN ANY O'I'HER PLACE WHERE INTOX
ICATING LIQUORS ARE SOLD AS A BEVERAGE. 

The managing agent· of and for a foreign brewery cannot deliver beer from 
its storehouse in this state on orders previously solicited by said agent from 
customers 1citllin tllis state, without said brewery having a license authorizing 
such sale of intoxicating liquors in the particular county in which, and M the 
place the business is conducted. Such a foreign brewery can have a license to 
do business at only one place in the state ana cannot be interested directly, or 
indirectly. in any other place 1chere intoxicating liquors are sola as a beverage. 

CoLV::IIBVS, OHIO, October 31, 1913. 

State Liquor License Commission, Columbus, Ohio. 

GE:\"TLE•mx:-Your honorable. board has inquired as to the status of a 
foreign brewery, which has resident managers conducting branch agencies in 
the different counties of the state. As I understand the practice that has ob· 
tained in thc!'e branch agencies, a local manager, under salary, is in charge of 
and manages the local branch. The product of the foreign brewery is shipped 
to the local manager, and sales are made by the local manager at the branch 
agency; and the several branch agencies have been paying the Aiken tax for 
each place ~o conducted. 

In this opinion I am assuming that the sales are actually made by and at 
the local agencies; and do not consider the question of sales made directly from 
the office of the foreign brewery. 

Section 48 of the Greenlund liquor licensing act, 103 Ohio Laws, 237, 
provides: 

"Wboever sells intoxicating liquors without having been duly li
censed as provided herein shall be guilty of a misdemeanor, and shall 
be fined not less than two hundred dollars nor more than five hundred 
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dollars for the first offense and for a second or subsequent offense not 
less than five hundred dollars nor more than one thousand dollars, or 
imprisoned in the county jail for a period of not less than one month 
nor more than three months, or both. 

"Sales of intoxicating liquor by other tha~ dealers therein, in 
quantities of forty gallons or more, where said liquors are taken by 
way of payment of a debt or by way of collateral security on a loan, 
or are acquired for investment solely and sold en bloc, and sales under 
provisions of law requiring an executor, administrator, guardian, re
ceiver or other officer of the court to sell, where such sales are made of 
a stock of liquors en bloc, or a sale by a person, firm or corporation 

. previously licensed but whose license is not renewed, or is revoked, for
feited, surrendered or otherwise lost, where such sales are made of a 
stock of liquors en bloc, are not included within the meaning of this 
section. Nor shall this section include the manufacturer of native 
wine, cider or other intoxicating liquors from the raw material and 
the sale thereof by the manufacturer in quantities of one gallon or more 
at one time at the factory or the sale thereof in said quantities by the 
manufacturer from the wagon or other vehicle of said manufacturer 
to the holder of a liquor license, or in said quantities to individual 
consumer where said liquors are delivered to the homes of said individ
ual consumers in territory wherein the sale of intoxicating liquors is 
not prohibited by law. Nor shall this section include the sales made by a 
registered pharmacist upon a prescription issued in good faith by a 
reputable physician in active practice, or for exclusively known mechan
ical, pharmaceutical or sacramental purposes." 

The first question that might arise is whether these branch agencies come 
within that part of the exemption in section ·48, supra, which provides that: 

"Nor shall this section include the manufacturer of native wine, 
cider or other intoxicating liquors from the raw material and the sale 
thereof by the manufacturer in quantities of one gallon or more at 
one time at the factory or the sale thereof in said quantities by the 
manufacturer from the wagon or other vehicle of said manufacturer to 
the holder of a liquor license, or in said quantities to individual con
sumers where said liquors are delivered to the homes of said individual 
consumers in territory wherein the sale of intoxicating liquors is not 
prohibited by law." 

Attention is called to the fact that this language is identical with the provision 
found in section 6065, as amended by the last legislature. Section 6065, prior 
to the amendment, excepted the manufacture of intoxicating liquors from the 
raw material, and the sale thereof at the manufactory by the manufacturer 
thereof, in quantities of one gallon or more at one time. This phrase has been · 
judicially construed, and while it is found in a section which imposes a tax 
upon the business of trafficking in intoxicating liquors, this tax is so similar 
to a license and the two laws are so intimately related, I am of the opinion 
that the interpretation given by the courts to the same, or similar words in the 
tax law, would be controlling as to the same words used in the same manner 
in the license law. 

Our courts have held that if intoxicating liquors are shipped to a ware
house,and kept on hand for sale by local agents, the manufacturer is liable to 
the tax, and that the sale is not completed while anything remains to be done, 
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such as setting apart and identifying specific goods which are the subject of 
the sale, from other goods belonging to the seller. 

Brewing Company vs. Talbot, 59 0. S. 516. 
vu;age of Belleiontaine vs. vassaux, 55 0. S. 323. 
So, too, it has been held that a brewing company that 'maintains storehouses, 

separate and apart from the manufactory, from which daily deliveries are made 
to customers on orders tal{en by the seller, would be liable to payment of the 
tax and would be :::. trafficker under the meaning of the tax law. True, these 
decisions were on a state of facts arising where the manufactory was situated 
in this state, and the sales were made from storage houses at other points than 
at the factory, !Jut I think it must l!e conceded that the practice that has 
obtained in the conduct of l!ranch agencies of foreign breweries is similar to 
the manner in which the business of the local manufacturers was sought to 
bo done in places removed from tbe manufactory. 

Now, it appears at a glance tbat the exception in the Dow-Aiken tax law 
was to the manufacturer selling in quantities of one gallon or more at the 
manufactory, and it could only have applied to those manufacturers who were 
manufacturing in this state. I speak now of the law prior to the last amend
ment. This amendment extended the exception, granted further privilege to 
the manufacturer, and gave him a right to make certain sales from his wagon 
or other vehicle to certain classes of consumers. To my mind, this further 
exception applies to the sanzc class to which the exception in the prior law 
applied, to wit: to the domestic manufacturer; and it is he, and he alone, who is 
so specially favored and granted exemption in the tax law from the payment 
of the assessment on trafficking in intoxicating liquors; and he is likewise, 
by similar language, exempted from the penal provisions of the liquor license 
law. All who are not engaged in the business of manufacturing in this state 
are without the exception, as far as this particular exception is concerned. So, 
then, the managing agents stand in the place of the foreign breweries; and the 
foreign breweries come to the licensing board as any other applicant of a 
similar kind, i. e. whether corporation, firm or individual. 

I do not believe the fact that one is a foreign manufacturer of intoxicating 
liquors would necessarily disqualify him from receiving a license to sell in
toxicating liquors within this state. The license act only acts intrastate. It 
has no extra territorial effect. The provision against one being interested in 
the business conducted in another place where intoxicating liquors are sold or 
kept for sale as a beverage means any other place tcithin this state, and it is 
my view that a foreign brewer is eligible to make application for either a 
saloon or wholesale license, under the new license act. So, then, the foreign 
brewer, standing on the same footing as any other applicant, may receive one 
license, and that either a salcon or a wholesale license. When he has obtained 
that, he is through. He cannot h!Lve more than one place within this state, for 
then J,c would oifend against the provision of being interested in another 
place v-;here the. business of trafficking in intoxicating liquors is carried on. 
Sure!~·, a foreign urew:ng company could not be in any better position than a 
domestic brewing company in maintaining a cold storage house, from which its 
prodPcts were delivered on orders previously taken by a soliciting agent. 

In the (ase of Diehl Brewing Company vs. Beck, found reported in the lOth 
c:rcuit eourt reports, page 361, which case was subsequently affirmed without 
report by the supreme court in 81 0. S. 512, the court held: 

"A brcv-;ing company manufacturing and selling beer at wholesale, 
which maintains a cold storage house in a location separate from Its 
manufactory, and from which cold storage house daily deliveries of beer 
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are made to customers on orders previously taken by a soliciting agent, 
thereby becomes a trafficker in intoxicating liquors within the meaning 
of Revised Statutes, 4364-9, and is subject to the Dow tax provided for by 
that act_" 

In this case, as well as the cases of Brewing Co_ vs_ Talbot. 59 0. S. 516, and 
Village of Bellefontaine vs. Vassaux, 53 0. S. 323, it was contended, on behalf 
of the brewers, that the sales were referable to the manufactory, and hence were 
exempt from the Dow tax, but the court uniformly held that some element of 
the sale was completed at the storehouse, so constituting the storehouse the 
place of sale, and rendering it amenable to the tax. 

You understand, of course, that I am not passing on the question where the sale 
in law and in fact was completed at the manufactory of the foreign brewer in 
another state. I am assuming that the managing agent seeks to conduct the 
business as branch establishments of foreign brewers have been conducting 
business in this state in recent years. 

It is my opinion, therefore, that a managing agent of and for a foreign 
brewery could not deliver beer from its storehouse in this state on orders 
previously solicited by said agent from customers within this state, without 
said brewery having a license authorizing such sale of intoxicating liquors in 
the particular county in which, and at th!! place the business was being con
ducted. Further, it is my opinion that such foreign brewery could only have 
a license to do business at one place within the state, and could not be interested, 
directly or indirectly in any other place where intoxicating liquors were sold 
as a beverage. 

Of course, such foreign brewer, whether individual, firm or corporation, 
would have to comply with all the provisions of the license and other laws. of 
this state; and if a corporation the l!cense act specifies what qualification it 
must possess, as also the qualifications of its managers. 

Very truly yours, 
Tn!OTHY 8. HOGAN, 

Attorney General-
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(To the Secretary of the Building Commission) 
G22. 

THE CONTRACT EKTEHED I::\'TO BET'.\'EEX THE VILLAGE CO"C'::.\'CIL OF 
:'.IARYSVILLE, OHIO. AXD THE OHIO 3EFOR:\IATORY FOR WO:\IEN FOR 
THE COXSTR"C'CT'IO::.\' OF A SE\\'"ER, SHO"CLD PROVIDE THAT IT 
SHALL COXTIX"CE IX FORCE SO LOXG AS :\lAY BE A"C'THORIZED BY 
LEGISLATIVE APPIWPRIATIOXS FOR THAT PURPOSE. 

Adid•· 4 of tile ordinance adoptf'd lJy thr· village council of Marysville in 
regard to a se;ca ('Oiltract lu:t,reen thf' IJuilrling commission fo,· the Ohio reform
atory for 11"0iilf'il aild the 1:illage of Jiarysvillc. Chio, 1chich provides that the eon
tract shall be cu.lfiniWIZ i,z fon·e until 1935 is im:alirl. aml slwulcL be changed so 
as to provide t·liat tile coniract shall I.e iil force fo;· the full term for which rzp
propliatioiis arc now 111U.de fo,· said 1cfonnatory, and for such further period or 
pcrio1ls as may br auti/Ori.zerl by legislative appropriations for that purpose. 

CoTX~tscs. Omo, November 25, 1913. 

Hos. H. H. Smm:R, 8rcrrtary of Building Commission. Columbus, Ohio. 

DE.\U SI!!:-I have your letter of November 15th with copies of sewerage 
contract between the building commission for the Ohio reformatory for women 

and tlle village of :\larysville, together with copy of the ordinance of said village 
in regard to the same, and you inquire as to whether any changes should be made 
in said contract so as to make it conform to decisions of the supreme court. 

The authority of the village council to make a contract of this character 
is found in the aet of :\lay 18, 1911, which reads: 

"Section 10160-1. The council of any city or village may permit the 
owners or association of owners of lots and lands abutting on roads or 
other highways entering such city or village to connect with and use 
the sewers of such city or village for carrying off sewage and drainage 
from such outside lot~ or lands upon such terms as may be agreed upon 
between such council and the owne1s or association of owners of such 
outside lots or lands. (102 0. L., 192.)" 

The authority for your board to make such contract is found in the act of 
April 18, 1913, which reads: 

"Section 1. Any commission or board vested with authority to erect 
or manage a state institution, located outside of the corporate limits of 
a municipality and the council of such municipality may enter into a 
contrar-t upon such terms :>.nd conditions as may be agreed upon, to 
ronnePt the sewer system of such institution with that of such munic
ipality. Such contract may include payment for the increased cost to 
surh munif'ipality occasionen hy Guch conne-:tion and service renderen, 
Pl'OYiclen that SUCh contract sha]] be made for a period Of not leSS than 
ten rears, and is approvert by the governor and the attorney general. 
(103 0. L., 658.)" 

No criticism can be made of the act of 1911, and the power of the council 
to make the contract must be conceded. However, on :\larch 6, 1845, the legis-
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lature passed an act to abolish the board of canal commissioners and revive the 
board of public works, the fifth section of which act provided: 

"That whenever, in the opinion of said board, it will be for the public 
interest to Jet by contract the keeping in repair, all or any portion of the 
public works, except the national road, said board may divide any por
tion of the same into suitable and convenient sections; and thereupon 
said board shall give due notice of the time and place of letting, for 
sa:d repairs, with the plans and specifications for said repairs, and the 
manner of doing the same; and said board shall let the same by sections, 
to the lowest responsible bidders, for any term of years not exceeding 
five, upon condition that the bidder shall mal;:e, execute, and deliver 
to said board a bond, with security to be approved by the board, in 
any sum not less than double the amount of the contract price, payable 
to the state of Ohio, conditioned for the faithful performance of said 
contract, and upon such other terms and conditions as said board may 
determine. * "' *" 

The constitutionality of this act was assailed in State vs. Medbery et al., 
7 0. S. 522, and the court held inter alia: 

"That no officers of the state can enter into any contract, except in 
cases specified in the constitution, whereby the general assembly will, 
two years after, be bound to mal{e appropriations either for a particular 
object or a fixed amount-the power and the discretion, intact, to make 
appropriations in general devolving on each biennial general assemblY, 
and for the period of two years. 

"The contra_cts of the board of public works, creating a present ob
ligation to pay the defendants and others, for the period of five years, a 
certain amount, do not come within said constitutional exceptions, and 
are in contravention of the provisions of article 8, section 3 and article 
2, section 2." 

and the court" in course of the opinion by Judge Swan says: 

"These contracts, then, so far as the inhibition of the constitution 
relating to debts is involved, stand precisely upon the same ground as 
any other contracts for expenditure, which the general assembly lnve 
authorized, but provided no revenue and made no appropriations to 
meet the amount specified to be paid by the state when it becomes dt'!e. 
It is a contingent debt ripening into an absolute one, without money 
being set apart to meet and pay it. The contracts, indeed, can stand 
nowhere else than among inhibited debts, inasmuch as they are, in our 
opinion, and for the reasons which we shall now state, in addition to 
those already given, inconsistent with the provisions of the constitu
tion relating to expenditures and appropriations." 

The opinion of Swan J. was concurred in by Brinkerhoff, Scott, and Sutliff, 
.J . .J., and Bartley, C . .J., filed concurring opinion in which he stated: 

"I concur in the decision just announced, solely on the ground of 
a want of authority in the agents of the state to make such a contract 
as that set out in the agreed case submitted to us. I am wholly unable 
to reconcile the exercise of such authority by the board of public works 
with the provisions of the present constitution of the state." 
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The constitutional provisions considered in the ~ledbery case being still in 
force, the analogy between that case and the one we have. is very close. 

If the legislature, under the constitution, had no power to authorize the 
board of public works to make a contract for keeping public works in repair 
"for any term of years not exceeding five," it certainly has no power to authorize 
the building commission for the Ohio reformatory for women to make a contract 
for connection of a sewer system with that of a municipality for a "period not 
less than ten years" where such contract involves annual payments by the state 
during the period covered by the contract. 

Such being my conclusion, it follows that article 4 of this contract, when 
it provides that this contract shall be continued in force until the first of Jan· 
uary, 1935, is invalid, and my suggestion is that this article of the contract 
should be changed so as to read (in substance): 

"This contract shall continue and remain in force for the full term 
for which appropriations are now made for said Ohio reformatory for 
women, and for such further period or periods as may be authorized by 
legislative appropriations for that purpose." 

This, of course, will necessitate an amendment to the village ordinance: 
The question whether this amendment is subject to a referendum is exceed

ingly doubtful, but can be easily cared for by declaring the amendment to be an 
emergency measure. 

The following is suggested as a guide to the framing of such section of said 
ordinance: 

Section . . . . . . . . . . . . . The terms, conditions and provisions of the contract 
by which the village of Marysville shall take care of the sewage from the Ohio 
reformatory for women having been heretofore agreed upon, and the compliance 
with said agreement, necessitating a change in the plans, specifications and 
character of said system and materially affecting the time of the completion 
thereof, and this amendment being made solely for the purpose of making the 
ordinance passed ..................... , ...... , 1913, conform to the decisions 
of the supreme court of Ohio, this amendment is declared to be an emergency 
measure affecting the health, peace and safety of the village of Marysville and 
therefore shall take effect upon passage and publication as provided by law. 

Very truly yours, 
TIMOTHY S. HOGA:1il1 

.Attorney General. 
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(To the Superintendent of Banks) 
43. 

SUPERINTENDENT OF BANKS l\IAY CO:\IBINE TWO OR :\iORE LIQUIDA
TIONS UNDER ONE HEAD. 

Under t·he statutes, the superintendent of banks, is empowered. if he so 
desires, to establish a liquidation bureau in which to combine two or more liquida
tions Wider one head, when they reach a point where the services of special 
tleputies and other help can be dispensed with. 

CoLUC\IBUS, OHIO, January 24, 1913. 

Hox. F. E. BAXTER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of January 23rd in which you 
make the following requests for my opinion: 

"I have been considering the advisability of establishing in this 
office a liquidation bureau in which to combine two or more liquida
tions under one head, as fast as they reach a point where the services 
of a special deputy and other help can be dispensed with. Please render 
to me an opinion as to whether or not this action would be consistent 
with the law. I might add that this proposed action is contemplated for 
the purpose of reducing the cost of liquidation to a minimum figure as 
well as to develop a corps of expert assistants in that feature of our 
work." 

I take it from your letter that it is your plan to have all liquidations ad
ministered from your office after said liquidations have passed the active stage, 
that is, the stage when a special deputy is necessarily required to be at the 
situs of the corporation in process of liquidation. After this active stage is 
passed and it is unnecessary to have a special deputy or other assistants actually 
at the place where the business of the corporation was transacted, I can see 
no reason why the remaining business of the liquidation should not be trans
acted at your department in Columbus, and, if one liquidation is carried on here 
there is no reason why all liquidations in your charge should not be so carried 
on. It seems to me that such an arrangement would lessen the cost of liquida
tion, and also, by having the various liquidations in progress under one head, 
would add to the efficiency of the same. 

I have carefully examined the laws governing your department and find 
no provision that is inconsistent with your carrying into effect the idea ex
pressed in your letter. 

Very truly yours, 
TDIOTHY S. HOOAX, 

Attorney General. 
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55. 

SAVINGS BANK8-:\1A Y NOT :.\lAKE DIRECT LOAN ON SEC"LRITY OF A 
:\IORTGAGE UPON A LEASEHOLD ESTATE-:\IAY INDIRECTLY LOAN 
ON S"LCH SECURITY. 

Cndcr parag;·aph (a), of section 9765, General Code, referring to paragraph 
(f) of s('efion 9758, G('il('ral Cod('. !Chich co;Jcludes all nature of real estate se
curities upon tcl!icl! a sa-ciilgs bank ;;wy loan its funds, such bank is not em
po!cered to invest its funds in a mortgage of a leasehold estate, tor any term 
of years which does not contain a clause providing for the renewal thereof, 
forever. 

Under paragraph (c), of section 9765, General Code, however, a corporation 
may invest its funds in promissory notes given to other individuals, firms or 
corporations, when such notes were secured by a mortgage on such leasehold 
estate. if the directors approve thereof, subject to the provisions of sections 9754 
and 9755, General Code; the reason being that paragraph (f) of the section afore
said, authorizes only real estate security, tchilst paragraph (e) of the other 
section authorizes collateral security. 

COLL\IB'L'S, OHIO, December 19, 1912. 

Hox. F. E. BAXTER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-In your letter of November' 16, 1912, you asked for a clarification 
of the conclusion of my opinion rendered to you on January 19, 1912, stating 
that a certain bank had written you that it did not entirely understand my 
holding, and wished to know whether if a mortgage were executed on a lease
hold estate (said leasehold not being permanent) securing notes a savings bank 
could purchase said notes. The conclusion of my opinion of January 19, 1912, 
is as follows: 

"My opinion, therefore, is that a savings bank cannot legally invest 
its funds in a mortgage or a leasehold estate, for any term of years, 
whiPh does not contain a clause providing for the renewal thereof 
forever under paragraph 'f' of section 9758 of the General Code of 
Ohio. 

"This disposes of your third question, as such a loan, if made, can
not be regarded as a real estate loan. 

"Your second question, I take it, should be: 'Can a mortgage upon 
a leasehold estate be taken by a savings bank as security for a loan 
in any event?' I think that it can, under paragraph 'c' of section 9765; 
that is, such a mortgage if given to a third person, securing notes to 
such person, could be taken with sairl notes as collateral security for 
promissory notes of an individual, firm or corporation to the bank; 
but a savings bank, in my opinion, is not authorized to make a loan 
secured directly by a mortgage upon a leasehold estate which is not 
renewable forever." 

I shall try to make my meaning a little clearer. Section 9765 of the General 
Code specifies the manner in which the funds of savings banks shall be in
vested, and if' as follo'l'ls: 

"A s:>.vinvs bank may invest the residue of its funds in, or loan 
money on, discount, buy, sell or assign promissory notes, drafts, bills of 
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exchange and other evidences of debt and also invest its capital, sur
plus and deposits in, and buy and sell the following: 

" (a) The securities mentioned in section ninety-seven hundred and 
fifty-eight, subject to the limitations and restrictions therein contained, 
except that savings banks may loan not more than seventy-five per 
cent. of the amount of the paid-in capital, surplus and deposits on notes 
secured by mortgage on real estate. But all loans made upon personal 
security shall be upon notes with two or more signers or one or more 
indorsers, payable and to be paid at a time not exceeding six months 
from the date thereof. In the aggregate, not exceeding thirty per cent. 
of the capital, surplus and deposits of a savings bank shall be so in
vested. 

"(b) Stocks, which have paid dividends for five consecutive years 
next prior to the investment, bonds and promissory notes of corpora
tions, when this is authorized by an affirmative vote of a majority of the 
board of directors or by the executive committee of such savings bank. 
No purchase or investment shall be made in the stock of any other 
corporation organized or doing business under the provisions of this 
chapter. The superintendent of banks may order any such securities 
which he deems undesirable to be sold within six months. 

"(c) Promissory notes of individuals, firms or corporations, when 
secured by a sufficient pledge of collateral approved by the directors, 
subject to the provisions of sections ninety-seven hundred and fifty
four and ninetY-seven hundred and fifty-five." 

Under paragraph (a) of said section it will be noted that the first class 
of securities in which said funds may be invested are the securities mentioned 
in section 9758. This section 9758 is as follows: 

"Subject to the provisions of the preceding section commercial 
banks may invest their capital, surplus and deposits in, or loan them 
upon: 

"(a) Personal or collateral securities. 
"(b) Bonds or other interest-bearing obligations of the United 

States, or those for which the faith of the United States is pledged 
to provide payment of the interest and principal, including bonds of 
the District of Columbia; also in bonds or other interest-bearing obliga
tions of any foreign government. 

"(c) Bonds of interest-bearing obligations of this or any other state 
of the United States. 

"(d) The legally issued bonds or interest-bearing obligations of any 
city, village, county, township, school district or other district or political 
subdivision of this or any other state or territory of the United States 
and of Canada. 

" (e) Mortgage bonds or collateral trust bonds of any regularly in
corporated company, which has paid for at least four years, dividends 
at the rate of at least four per cent., on their capital stock. Such loan· 
shall not exceed eighty per cent. of the market or actual value of such 
bonds, the purchase of which first has been authorized by the directors. 
AU such securities having a fixed maturity shall be charged and entered 
upon the books of the bank at their cost to the bank, or at par, when 
a pre_mium is paid, and the superintendent of banks shall have the 
power to require any security to be charged down to such sum as in his 
judgment represents its value. The superintendent of banks may order 

.. 
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that any such securities which he deems undesirable be sold within 
six months. 

" (f) Notes secured by mortgage on real estate, where the amount 
loaned thereon inclusive of prior incumbrances does not exceed forty 
per cent. of the value of the real estate if unimproved, and if improved 
sixty per cent. of its value, including improvements, which shall be 
kept adequately insured. Not more than fifty per cent. of the amount of 
the paid-in capital, surplus and deposits of such bank at any time shall 
be invested in such real estate securities." 
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Therefore, the only authority in law for a savings bank to invest its funds 
in notes secured by mortgage on real estate is paragraph (f) of section 9758. 
It has been held that leasehold estates, except permanent leasehold estates, are 
not real estate, and therefore a savings bank cannot directly invest its funds 
in any leasehold estate,. except those that are permanent. 

But I meant by the conclusion of my opinion to refer especially to paragraph 
(c) of section 9765, and I again quote this section, which is as follows: 

"(c) Promissory notes of individuals, firms or corporations, when 
secured by a sufficient pledge of collateral approved by the directors, 
subject to the provisions of sections ninety-seven hundred and fifty-four 
and ninety-seven hundred and fifty-five." 

And it seems to me that if a note is given by an individual or a corporation 
to a bank, and in order to secure said note said individual or corporation de
posits as collateral therefor a note or notes given to him or it secured by 
a mortgage upon a leasehold estate, whether permanent or not, the transaction 
would fall under said paragraph (c). In other words, a bank cannot loan its 
money directly tlpon said leasehold estates, but under paragraph (c) of section 
9765, it can indirectly do so. 

Answering the question referred to in your communication, the bank cannot 
buy the notes which are secured by the mortgage on a leasehold estate, but it 
can accept such notes as collateral. 

130. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SUPERINTENDENT OF BANKS HAS NO AUTHORITY TO MAINTAIN A 
B,RANCH OFFICE IN CLEVELAND. 

CoL"C)IBUS, OHIO, ::.\!arch 27, 1913. 

Hox. E~n;ny L.\TTAXXEn, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your communication of March 14th, in which 
you make the following request for my opinion: 

"Please render to this office an opinion as to whether or not it 
has any authority under the Jaw to maintain a branch office in Cleve
land, and to pay the salary of a stenographer for services rendered 
there?" 
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Section 719 of the General Code provides as follows: 

"The superintendent of banks shall be furnished by the state 
suitable rooms at the seat of government for conducting the business of 
his office." 

I find no other section which is supplementary to this provision, and there
fore in the absence of any statutory authority for you to maintain offices else
where than at the seat of government, my opinion is that you have no authority 
to maintain a branch office in Cleveland. 

215. 

Very truly yours, 
TUIOTIIY S. HOGAX, 

Attorney General. 

BANKS AND BANKING-BOARD OF DIRECTORS-FILLING OF VACANCY
NUMBER OF DIRECTORS. 

Under section 9733, General Code, the board of directors may fill a vacancy 
in the board, but 1tnder such section it is not· mandatory to make the appoint
ment at once. 

When the stockholders provide at their meeting for a board of directors, 
consisting of twelve members, under section 9727, General Code, it is necessary 
at each subsequent stockholders' meeting t·o elect twelve directors until the 
stockholders provide for a different number. 

COLU:IIBL'S, OHIO, April 26, 1913. 

Hox. E.:IIEHY LATT.\XXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DF.AR Sm:-On January 29, 1913, you asked for my opinion-upon the follow
ing request received from a representative of one of the incorporated banks of 
Ohio: 

'"I'he constitution of our bank provides for a flexible board of 
directors, the number being from 7 to 15 inclusive, and says a vacancy 
in the board caused by death, resignation or otherwise, may be filled 
for the unexpired term by appointment by a vote of a majority of the 
board. At our first stockholders' meeting a motion was made to elect 
twelve directors to direct the affairs of our bank, which number has 
been elected every year since. Are we required at every stockholders' 
meeting to pass a resolution to elect twelve men or does the first 
resolution make it compulsory to elect that many, until another resolu
tion is passed to change the number? Since my last letter to you we 
have a vacancy in our board, so that with our constitution providing for 
a flexible board, and section 9733 says a vacancy in the board may be 
fil)ed, can we legally do business the rest of this year with 11 men ( 12 
men elected were elected at our last stockholders' meeting) or must the 
vacancy be filled?" 

Ohio banking corporations are governed by the general corporation laws of 
Ohio except where special provisions are made by the banking act. 
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Section 9733, General Code, is as follows: 

"Any vacuncy in the board of directors may be filled by the board 
for the unexpired term." 

793 

L"nder this section it is not mandatory that a vacancy in the board of 
directors be filled at once. 

Section 9727 of the General Code provides for the number of the board of 
directors as follows: 

"The corporate powers, business and property of corporations 
formed under this chapter, shall be exercised, conducted and controlled 
by the board of directors, which shall meet at least once each month. 
Such board shall consist of not less than five nor more than thirty 
directors, to be chosen by the stocl<holders, and hold office for one year 
and until their successors are elected and qualified." 

When the stockholders, in the manner provided by law, provide for a 
board of directors to consist of twelve persons, such action would be final and 
valid, and it would be necessary at each subsequent stockholders' meeting to 
elect twelve directors, until the stockholders provide for a different number. 

217. 

Yours very truly, 
TnroTHY S. HooA~, 

Attorney General. 

OFFICES COMPATIBLE-CASHIER AND TREASURER OF BANK. 

Under the lau;s of Ohio a cashier is not prohibited from acting as treasurer 
of a banlc. 

Cou::.rm;s, Orrro, April 26, 1913. 

Hox. E)II:ItY L.\TT.\XXEU, Deputy Saperi1ztrnrle;zt of Banlcs, Columbus, Ohio. 

Dt..\It Sm:-On ;\larch 27th you sent me a communication from a represent
ative of a ecrtain bank asking whether the bank could make its cashier also 
trca'luro· of the banl<, the cashier being a stockholder but not a director, and 
you ask for my opinion as to whether this action could be taken. 

The hws of Ohio governing incorporated banl<s provide that all directors 
and executive officers of a banking corporation must be stockholders. The laws 
also provide that the president must be chosen from the directors, but there 
is no provision that the treasurer must also be a director, and I know of nothing 
that wonld prevent the election or appointment of any stockholder of the cor
poration as treasurer. 

Yours very truly, 
TnroTrrY S. HooA~. 

Attorney General. 

P. S. I return herewith letter which rou forwarded to this department. 



794 SUPERINTENDENT OF BANKS 

227. 

PARTNERSHIP RECEIVING DEPOSITS OF MONEYS AND PAYING IN
TEREST THEREON NOT VIOLATING ANY LAW. 

CoLu::~mus, OHIO, April 30, 1913. 

Hox. E::~rERY L.WTAXXER, Deputy Superintendent of Banks, Columbus, Ohio. 
DEAR SIR:-On February 7, 1913, your predecessor made the following state

ment of facts to me, upon which my opinion was requested: 

"A partnership, existing in the city of Cleveland, and engaged in a 
purely mercantile business, received from its employes deposits of 
money, on which it pays the employes, at the rate of six per cent. per 
annum, allowing them to withdraw the funds at any time. T'he part
nership does not invest the deposits, but banks them with its own 
funds, the loss in interest being charged to operating expenses. The 
partnership is absolutely solvent, and no question has ever arisen be
tween the partnership and its employes, who regard the arrangement 
as a distinct benefit to them, and earnestly desire its continuance." 

While this partnership might be said to exercise one of the functions of 
banking, that is the receiving of deposits, still, while the receipts of deposits 
was originally the sole feature of the banking business, today it only con
stitutes one branch of the same; and the firm to which you refer, as I take 
it, does not hold itself out as receiving deposits generally, but only receives 
those 'made by its employes. At the present time there is nothing in our laws 
which would prevent this being done. 

228. 

Yours very truly, 
TIMOTHY S. HOGAN, 

AttoTney General. 

BANK NOT PROHIBITED FROM DEPOSITING MORTGAGES AND OTHER 
SECURITIES TO INDEMNIFY A SURETY GOING ON ITS BOND. 

COLUliiBUS, OHIO, April 30, 1913. 

RoN. EliiERY LATTANXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your favor of April 18th enclosing a com
munication received by you from a certain banking company, which communica
tion is as follows: 

"We put in a bid for state funds and was awarded twenty thou
sand dollars. ·we promised to give them a bond with the Maryland 
Casualty Company. Now as we are just a new bank they have asked us 
to put up some of our mortgages with them as collateral. We are 
anxious to get this money and want your advice. Would this be all 
right? Please reply as soon as possible?" 

I am not clear, in reading the Jetter of this bank, wheth~or this banli wishes 
to put up their mortgages with the casualty company or with the treasurer of state, 
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but I presume, taking the letter as a whole, that they refer to a deposit 
required by the casualty company to secure the casualty company in going on 
their bond to the state. 

I know of nothing that would prevent this transaction as the bank would 
have the right to use its securities in any legitimate manner to promote its 
business so long as it did not violate any of the banking regulations, and there 
is no regulation prohibiting a bank from depositing mortgages and other 
securities in order to indemnify a surety in going on its bond. 

244. 

I return you herewith letter from the bank referred to. 
Yours very truly, 

TIMOTHY S. HOGAN, 
Attorney General. 

CHANGE OF BANK NAME DOES NOT NECESSITATE CHANGE OF NAME 
OF PAYEE ON NOTES TAKEN BY BANK PRIOR TO CHANGE. 

Under section 8719, General Code, empowering corporations generally to 
make a change of name, since there are no special conflicting bank regulations, 
a bank may change its name in accordance with section 9714, General Code. 
Such change of name does not ef{ec"b the identity of the bank rtnd therefore, the 
name of the payee on notes tal;;en by the bank prior to such change of name 
need not be altered. 

CoLUMBus, OHIO, April 26, 1913. 

Hox. EMERY LATTAXNER, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On March 7, 1913, your department made the following request 
for my opinion: 

"In the event a state bank of Ohio changes its name by amendment 
to its charter, is it necessary that any action be taken looking to the 
change of name of payee on the notes tal{en by the bank in its own name 
prior to the authorized change." 

Section 9714 of the General Code provides that the provisions of the General 
Code applicable to other corporations shall apply to banking corporations except 
where special provisions are made by the banking act. 

Section 8719 of the General Code provides that a corporation organized 
under the general laws may amend its articles of incorporation so as to change 
its corporate name, and, therefore, banks would have this power. 

If the name of the bank is so changed it would not be necessary for any 
action to be taken changing the name of the payee on "notes taken by the 
bank prior to the change of name, for the change would be simply in the name 
of the corporation, and the corporate entity would be at all times the same. 
In all cases of renewals, however, the renewals, of course, should be taken in 
the new name of the bank. 

Yours very truly, 
TDIOTHY S. HOGAN, 

Attorney General. 
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253. 

RESTRICTIONS UPON BANK IN PURCHASING ITS OWN STOCK. 

Ordinarily ~chere through a charter or a statute, or a constitutional pro
vision t·he imposition of double liability on stockholders does not exist, a cor
poration may purchase its own stock. 

Under section 9761, General Code, however, a commercial bank, savings 
bank, sate deposit company or trust company may not loan money upon nor 
purchase its own stock, except wllere such pu;·chase is absolutely necessary to 
p1·event loss upo1t a debt previously contracted in good faith, in which case the 
stock must, be sold within six months from the time of its purchase. 

Coi.u::~mus, OHio, April 28, 1913. 

Hox. E::~IERY LATTAXXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On April 11th you sent to me a communication received by 
you from a certain bank in Ohio, asking for an opinion upon two questions. 
The first as to the competency for the attorney for a bank to act as notary 
public in matters in which the bank was interested. This inquiry I have 
answered in another opinion to you. 

The second inquiry is as follows: 

"I would ask if our banlc would be allowed to purchase any of our 
own bank stock, in the event that one of our stockholders desired to sell 
his stock, and resell the stock to another party whom we felt would give 
us a part of his banking business, thus enabling us to make a few 
dollars on the transfer of the stock and perhaps increase our banking 
business by gaining a new depositor." 

In the case of Siders vs. Gem City Concrete Co., 13 circuit court, n. s., 
481, it was held that where a corporation was not prohibited by its charter or 
by a statute or constitutional prohibition, it may purchase its own stock, and 
that there is no statute or constitutional provision in Ohio preventing such 
purchase. This decision was rendered in 1910, and the question involved was 
that of the right of a corporation, other than a banking corporation, to purchase 
its own stock. 

As above stated, the court held it bad such right in the absence of constitu
tional or statutory prohibition. Though attention is called to the fact that the 
rourt's decision is based l~rgely on the ground that double liability of stock
holders did not exist in this state at the time this decision was rendered, and 
the decision seems to indicate clearly that if double liability existed, then that 
it would be compelled to hold that such right did not exist. 

By the constitutional amendment adopted September 5, 1912, which became 
effective January l, 1913, stockholders in banking corporations are now subject 
to double liability, and the holding by analogy, from the language of the circuit 
court in the above case, would be that since the effective date of such con
stitutional amendment banking corporations have not the power to purchase 
their own stock. There is, however, a statute upon this subject which relates 
to commercial banks, savings banks and safe deposit and trust companies. 
This statute is as follows: 

"Section 9761. No commercial bank, savings bank, safe deposit com
pany or trust company shall loan money on the security or pledge of 
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the shares of its capital stoc]{; nor be the purchaser or holder of any 
such shares, unless such security or purchase be necessary to prevent 
loss upon a debt previously contracted in good faith. Stock so ac
quired, shall within six months from the time of its purchase, be sold 
or disposed of at public sale on thirty days' notice from the superintendent 
of banks, and in default thereof the superintendent of banks may forth
with take possession of the property and business of such corporation 
until its affairs be finally liquidated, as herein provided." 
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Upon the authority of this section my holding is that such banks cannot 
purchase their own stock, unless such purchase is absolutely necessary to pre
vent loss upon a debt previously contracted in good faith, and that stock so 
acquired must be sold within six months from the time of its purchase; and 
that otherwise than as provided by this statute, a purchase by a bank of its 
own stock is illegal. 

259. 

Yours very truly, 
TniOTHY S. HOGAX, 

Attor·ney General. 

P. S. I herewith return letter addressed to you. 

INCORPORATED BANK NOT ORGANIZED AS A TRUST COMPANY MAY 
NOT ACT IN CAPACITY OF A TRUSTEE FOR HOLDERS OF BONDS 
ISSUED BY INDIVIDUALS. 

CoLT;)InL's, OnTO, May 16, 1913. 

Hox. E~tERY L.\TT.\XXER, Deputy Superintendent of Banks, Oolnmbus, Ohio. 

DE.\R Sm:-On ;\<larch 6, 1913, your department asked my opinion upon the 
following question submitted to you by one of the incorporated banlrs of this 
state: 

"A state b:::nk has received a proposition as follows: An individual, 
owner of improved real estate worth from $70,000 to $RO,OOO, wishes 
to i~suc bonds to the amount of $25,000 or $30,000 to be S<'cured by a 
mortgc.ge on his said real estate, given to this bank in trust for the 
bond holders. The bonds to be negotiable, and to be given in place of 
promi~sory notrf'. The hank is not organized as a trust company. 
And the query is ":hcthei', under the provisions of sections !l7G5 and 
9758, it may c.ct in this capaf:ity as a trustee for the bond holders, 
the bonds to be cancelled as they are paid and the mortgage released 
on the payment of all the so-called bonds. The bonds being, in fact, 
nothing more than so many promissory notes." 

I find no authority in law for a savings b::nk or commercial bank to act as 
trustee in the m:::nncr indicc.tcd in the above statement; and as the bank re
ferred to is not a trust company it must, therefore, be held that it cannot have 
the power to act in thi'! cap1.dty. 

Yours very truly, 
TD!OTIIY S. HOGAX, 

Attorney General. 
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263. 

RULE OF CORPORATION REQUIRES PROXIES TO BE IN HANDS OF 
SECRETARY ONE DAY BEFORE MEETING DAY, VALID. 

It is clearly within the power of a corporation in its code of regulations to 
describe the manner of voting by proxy, so long as the statutory right of the 
stockholder to vote is not curtailed or li1nited, and within this rule the regulation 
requiring a proxy to be in the hands of the secretary at• least one day before the 
date set tor the annual meeting, is not invalid. 

COLUMBUS, OHIO, May 17, 1913. 

Hox. EliiERY LATTAXXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On January 14, 1913, your department requested my opinion 
upon the following question: 

"At a meeting of the stockholders of a certain bank one of the 
stockholders was present in person, and also represented a number of 
other stockholders, by proxies duly authorized in writing. The proxies 
held by this stockholder were refused recognition on the ground that 
the notice of the meeting of the stockholders of the company contained 
also a notice that all proxies must be in the hands of the secretary at 
least one day before the date set for the annual meeting. 

"Was the action in refusing recognition of these proxies on this 
ground proper?" 

Section 9730, General Code, is as follows: 

"In elections of directors, and in deciding questions at meetings 
of stockholders, each stockholder shall be entitled to one vote for each 
share of stock held by him. Any stockholder also may vote by proxy 
duly authorized in writing." 

Thompson on corporations, section 878, under the head of "right to vote 
by proxy-regulation by by-laws" says: 

"It is very clearly within the power of the corporation to regulate 
by a by-law the method of voting by proxy. But the corporation may not 
in any manner curtail or limit any statutory right of the stockholder. 
The corporation may prescribe the manner in which the proxy shall be 
executed; it may require acknowledgment, or that it shall be filed 
with a particular officer, or within a stated time preceding the election." 

This citation from Thompson on corporations seems to dispose of the 
matter. The regulation is not at all one curtailing or limiting the statutory 
right of the stockholder. The statute seems to 'go only to the question of the 
number of votes to which a stockholder is entitled ·for each share of stock held 
by him and authorizing the voting by proxy. It does not pretend to restrain 
a corporation from fixing reasonable regulations as to how the voting shall be 
done. A reasonable regulation like this is necessary to prevent mistake or 
fraud and to give those interested an opportunity to inspect the proxies to the 
end that they may be satisfied of their genuineness. 

In your inquiry· you state that the proxies held by the stockholder in 
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question were refused recognition on the ground that the notice of the meet
ing of the stockholders of the company contained also a notice that all proxies 
must be in the hands of the secretary at least one day before the date set for 
the annual meeting. It does not appear in your inquiry whether or not there 
was a provision to that effect in the code of regulations of the corporation. 
It would be lawful, as above stated, for the corporation to regulate by a pro
vision in its code of regulations the method of voting by proxy and if there was 
a provision in the code of regulations of the corporation that all proxies must 
be in the hands of the secretary at least one day before the date set for the 
annual meeting such provision would be binding upon the stockholders, but 
if there was not such a regulation the secretary had no power to make such a 
provision in issuing the notices of the meeting. Whether or not there was 
such a valid provision in the code of regulations is a matter of fact which should 
be determined in order to ascertain whether the action in refusing recognition 
of proxies on the ground that they must be in the hands of the secretary at 
least one day before the date set for the annual meeting was proper. 

280. 

Very truly yours, 
TiliiOTHY S. HOGAN, 

Attorney General. 

P. S. I herewith return Jetter which you forwarded to this office. 

REPORTS OF BANK-LIABILITY OF OFFICIALS FOR CHARGING OVER
DRAFT AS A LOAN-DISTINCTION BETWEEN FALSE ITEM AND 
REPORT' TO INSPECTOR ON FALSE ITEM IN PUBLICATION. 

Lin officer in the bank, who in making a report, carries an overdraft on an 
individual account into the column on loans, is guilty of making a false entry, 
under section 13183, General Code, and is subject to the penalty therein pre
scribed. 

Shoulcl tlle Teport be made properly, but t-he pttblication of the report con
tain this falsity, the person responsible for such report would be liable for the 
penalty pr01:ided, under section 741, General Code, tor failing to f1trnish to the 
superiiltenfle;tts of banks a copy of the pttblication as provided by section 739, 
General Code. 

CoLUliiBUs, Onm, May 16, 1913. 

Hox. E:lli:RY LATTAX:on:R. Deputy Superintendent of Banks, Columbus, Ohio. 

Dr-:.\H Sm:-On April 28th you made the following request for my opinion: 

"Section 737, 738, 739 and 741 provide for the manner of publication 
of the reports of banl{s as called for on certain dates. A certain bank 
having a large overdraft of one party, as shown by their own books, 
in making up the list for the printer, which is supposed to be an 
exact copy of their statement and their own books, carried this overdraft 
into the loan column in order, presumably, to show a small overdraft. 
What is our remedy in this instance, aside from compelling them to 
publish their report again?" 
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The sections to which you refer are as follows: 

"Sect'on 737. N"ot less than four times during each calendar year 
ea~h banking company, savings bank, savings and trust company, safe 
deposit and trust company, society for savings, or savings society, 
chartered or incorporated under any law of this state, and every person 
or co·partnership doing a banking business, shall make a report to the 
superin-tendent of banks. Such report shall be made at such times as 
required by the super'ntendent on forms prescribed and furnished by 
him, and, so far as possible, they shall be made on the same day on 
which reports are required from national banking associations by the 
comptroller of the currency. 

"Section 738. Such report shall be verified by the oath or affirma· 
tion of the president, vice·prcsi:lent, cashier, secretary or treasurer 
thereof, and shall exhib:t in detail, and under appropriate heads, a 
true st:ltement of the resources, assets and liabilities of such banking 
company, savings bank, society or association, at the close of business 
of any past day by him specified, which day shall be the same for all 
corporations required to make such reports. 

"Section 739. Such reports shall be transmitted to the super· 
intendent within ten days after the receip~ of the request, therefor from 
him, and shall be published in a newspaper in the city, town or county 
where the company is located, and, if there iS: none, then in a newspaper 
of general circulation in an adjoining county. A copy of such publica· 
t'on shall be furnished· to the superintendent of banks. 

"Section 741. Every company, corporation, society or association 
failing to malic and transmit to the superintendent of banks any of the 
reports required by law shall forthwith be notified by the superin· 
tendent, and, if such failure continues for ten days after receipt of 
such notice, such delinquent company, society or association shall be 
subject to a penalty of one hundred dollars for each day after the time 
required for making such report. In case of delay or refusal to pay 
the penalty herein imposed for failure to make and transmit a report, 
the superintendent shall maintain an action against the delinquent 
company, society or association, for the recovery of such penalty, and 
all sums collected by such action or paid as such penalty shall be 
paid into the st:tte treasury to the credit of the banking fund." 

I ~ake it that the report transmitted to you was a correct report and· showed 
tbe overdraft of which you sp<'ak, if not, then the officer who made the report 
would be guilty of maldng a false entry in a rerort or statement of such bank 
under section 13183 of the General Code which is as follows: 

"Wi10ever, being an officer, employe, agent or director of a cor· 
poration innorr.orated and do'ng business as a rommercial bank, savings 
bank, savings society, society for savings, savivgs and loan association, 
savings and trust comp::my, safe deposit or trust company or other cor· 
poration or association, except building and loan association, having 
power to receive and receiving money on deposit, wilfully and fraud· 
ulently issues or puts forth a certiil~atc of deposit, draws an order or 
bill of exchange, makes an acceptanre, assigns a note, bond, draft, bill of 
exchange, mortgage, judgment or decree or makes a false entry in a 
boo!{, report or statement of such corporation, shall be fined not more 
than two thousand dollars or imprisoned in the penitentiary not more 
than thirty years, or both." 
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If the report sent you was correct, but the repOrt published in the news
paper was not identical with the report sent to you, then said bank has failed 
to comply with section 739 which provides that the report transmitted to you 
is the report which shall be published, and the publication required by law 
has not been made. In this case section 741 would apply, and if upon notice 
the bank failed to publish the lawful report, then it would be liable to the 
penalty provided in said section. 

281. 

Yours very truly, 
TD10THY s. HOGAX, 

Attorney General. 

TRAVELING EXPENSES OF SUPERINTENDENTS OF BANKS AND DEP
UTIES !VIA Y NOT BE ALLOWED WHILST ENGAGED IN WORK IN HOME 
CITY. 

CoLu:~mcs, OHIO, May 16, 1913. 

Hox. E:~t~HY LArrAXXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DE.u; SIR:-On April 18, 1913, you made the following request for my 
opinion: 

"The matter of allowing lunch and car fare for examiners in this 
department who reside in Cincinnati and Cleveland and who examine 
the banks in these cities, is. one of dispute. The examiners claim that 
they should be permitted lunch and car fare while they are working 
in their own city, as in actual cases now in existence they would lose 
considerable time if they were to go home, whereas a lunch down town 
would materially advance their work." 

Section 714 of the General Code is as follows: 

"The actual and necessary traveling expenses of the superintendent 
of banks and of the deputies, assistants, clerks and examiners incurred 
in the discharge of their official duty shall be paid monthly by the 
treasurer of state upon the warrant of the auditor of state. Vouchers 
therefor shall be fully itemized, approved by the superintendent and 
countersigned by the auditor of state." 

It has been the uniform holding of this department that state officers and 
employes are not entitled to what arc ordinarily classed as traveling expenses 
in the cities where they reside. There is no more reason for allowing examiners 
the expense of lunches and car fare while at work in the cities where they reside 
than there would be for allowing state officers in Columbus their expenses of 
car fare and that of lunch which the majority of them incur daily in perform
ing the necessary duties of their respective offices. 

For a more extended opinion on this question I refer you to my opinion 
to the inspector of building and Joan associations, found in volume 1, report 
of attorney general for the year 1911, at page -. 

26-A. G. 

Yours very truly, 
TIJIIOTHY S. HOGAX, 

Attorney General. 
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282. 

POWER OF SAVINGS AND COMMERCIAL BANKS TO INVEST OR LOAN 
FUNDS ON MORTGAGE AND BO~'DS OF CORPORA'I'ION. 

The only limitation upon the power of savings banks to loan money on 
bonds of private corporation, is that contained in section 9765, General Code, 
which requires the vote of a majority of the board of directors or the execuHve 
committee of the bank, and the power therein contained of the superintendent 
of banks to order such security which he deems undesirable to be sold within 
six mont·hs. 

Bonds issued by a building company which are secured by the real estate 
of the company are within this rule. 

Such bonds with reference to a commercial bank, however, under the terms 
of sections 9756 and 9758, General Code, being a form of real estate security, shall 
not exceed forty per cent. of the value of the real estate if unimproved, and if irn· 
prover! sixty per cent. of its value; and, loans on the same may not be made except 
upon two-thirds vote by resolution of the board of {Lirectors and may not exceed fifty 
per cent. of t·he capital, surplus and deposits of such corporation; except that 
when a bank combines the b11siness of commercial ana savings banks, it may 
loan up to sixty per cent. of its capital stock. 

COLUJI!Bus, OHIO, May 16, 1913. 

Hox. E~IIEHY LAT'UXXEn, Deputy Supaintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On May 15, 1913, you made the following request for my opinion; 

"Referring to section 9765 with reference to investments, we are 
confronted with this situation in the northern part of the state around 
Cleveland, viz.: 

"A building company issues bonds on their building, which are 
virtually nothing more than mortgages but are called bonds and issued 
in small amounts, but in a large aggregate. They are purchased by the 
banl,s. Now if they are bonds, we contend that they come under 
paragraph b and hence ought to have been in existence at least five 
years. If they are mortgages, then they are in excess of the sixty per 
cent. limit of the value of the property. In other words, these companies 
are simply organized for the purpose ~f floating the bonds. 'rhe value 
of the mortgage, or bond, whichever you may call it, is in excess, so 
my examiners say, of sixty per cent. of the value of the property, and 
hence could not be classed as a mortgage; on the other hand if they are 
classed as a bond they do not fulfill the five year requirement." 

Section 9765 of the General Code is as follows: 

"A savings bank may invest the residue of its funds in, or loan 
money on, discount, buy sell or assign promissory notes, drafts, bills of 
exchange and other evidences of debt and also invest its capital, sur
plus and deposits in, and buy and sell the following: 

"a. The securities mentioned in section ninety-seven hundred and 
fifty-eight, subject to the limitations and restrictions therein contained, 
except that savings banks may loan not more than seventy-five per cent. 
of the amount of the paid-in capital, surplus and deposits on notes se
cured by mortgage on real estate. But all loans made upon personal 
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security shall be upon notes with two or more signers or one or more 
indorsers, payable and to be paid at a time not exceeding six months 
from the date thereof. In the aggregate, not exceeding thirty per cent. 
of the capital, surplus and deposits of a savings bank shall be so in
vested. 

"b. Stocks, which have paid dividends for five consecutive years 
next prior to the investment, bonds, and promissory notes of corpora
tions, when this is authorized by an affirmative vote of a majority· of 
the board of directors or by the executive committee of such savings 
bank. No purchase or investment shall be made in the stock of any 
other corporation organized or doing business under the provisions of 
this chapter. The superintendent of banks may order any such secur
ities which he deems undesirable to be sold within six months. 
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"c. Promissory notes of individuals, firms or corporations, when se
cure:] by a sufficient pledge of collateral approved by the directors, sub
ject to the provisions of sections ninety-seven hundred and fifty-four 
and ninety-seven hundred and fifty-five." 

Under paragraph "b" of said section loans on stocks must be on stocks 
which have paid dividends for five consecutive years next preceding the invest
ment, but this qualification does not apply to bonds and promissory notes of 
corporations upon which sav_ings banks are also authorized to loan money. 
The only restriction as to loans on bonds and promissory notes of corporations 
is that surh loans must be authorized by an affirmative vote of a majority of the 
board of dirertors or by the executive committee of a savingr;; bank; and further 
that you, as superintendent of banks, may order any such securities which you 
consider undesirable to be sold within six months. This section as to bonds 
and promissory notes is very indefinite, and though there is every reason for 
contenrling that it does not apply to bonds of a corporation secured by mortgage 
on real estate, v:hif'h is nothing more nor Jess than a loan upon real estate, 
still this is not expressed hy the section, and I have been compelled to hold 
that the only limitation upon investments by savings banks under paragraph 
"b" of section 9765 of bonds and promissory notes of corporations are those em
bracNl in this paragraph, viz., the ~uthorization by the board of directors or 
executive committee, and the power of the superintendent of banks to order 
such securities to be sold within six months. 

In the Ci!S3 of commercial banks the matter is different. Section 9756 of 
the General Code is as follows: 

''Loans by a commercial bank upon mortgage or other forms of 
real est:1te security, shall not be made until after the adoption of a 
general re~olution by a two-thirds vote of the board of directors, stat
ing to what extent its officers may loan on real estate. The aggregate 
amm.nt of such loan3 shall not exceed fifty per cent. of the capital, 
surplus and deposits of such corporation; except that, if a bank com
bines the business of a commercial and savings bank, it may lend up to 
sh:ty per cent. of its capital stock, surplus and deposits upon real estate 
se~urity, after the adoption of a general resolution authorizing it by 
a t•·, o·thirds vote of the board of directors. Such loans shall be upon 
re·!l e!itiitE', situated in this state, or in states immediately adjacent 
thP.reto, and inclusive of prior incumbrances shall not exceed forty 
per rent. of the value of such real estate, if unimproved, and if it is 
improved, sixty per cent. of its value. The improvements shall be kept 
adenuately insured." 
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The language in this section is clear, "loans by a commercial bank upon 
mortgage or other forms of real estate security undoubtedly covers bonds se
cured by a mortgage on real estate, and would be governed by sections 9756 
and 9758, General Code. 

294. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ATTORNEY WHO IS. OFFICER OF BANK MAY NOT ADMINISTER OATH OF 
OFFICE TO BOARD OF DIRECTORS. 

Under section 181, General Qode, an attorney who is held out as an of!ice1· of 
a bank may not act in the capacity of n?tary public in any matter in which 
such banlc is interested. 

CoLul\mus, OHIO, May 19, 1913. 

Hox. EMERY LATTANXER, Deputy Superintendent of Banks, ColU?nbus, Ohio. 

DEAR SIR:-On February 14, 1913, your department made the following re
quest for an opinion: 

'·Could our attorney, who is a notary public and one of our stock
holders, administer the oath of office to our board of directors?" 

Section 9732 of the General Code provides for the oath to be taken by the 
directors of a bank and is as follows: 

'·Every director shall take and subscribe an oath that he will 
diligently and honestly perform his duties in such office, not lmowing
ly Yiolate, or permit to be violated, any provisions of this chapter, and 
that he is the owner in good faith of the number of shares of stock of 
the company required to qualify him for such office, standing in his own 
name, on its books." 

Section 181 of the General Code specifies who are not competent to act as 
notaries in certain matters, and is as follows: 

"No banker, broker, cashier, director, teller, clerk of a bank, banker 
or broker, or other person holding an official relation to a bank, banker 
or broker, shall be competent to act as a notary public in any matter in 
which suc::h bank, banker or broker is interested." 

Section 126 of the General Code specifies the powers of notaries public, 
and is as follows: 

"A notary public shall have power, within the county or counties 
for which he is appointed, to administer oaths required or authorized by 
law, to take and certify depositions to take and certify to acknowledg
ments of deeds, mortgages, liens, powers of attorney and other instru
ments of writing, and to receive, make and record notarial protests. In 
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taking depositions he shall have the power which is by law vested in 
justices of the peace to compel the attendance of witnesses and punish 
them for refusing to testify. Sheriffs and constables are required to 
serve and return all processes issued by notaries in the taking of deposi· 
tions. If the postoffice which is recorded in the governor's office as 
the address of a notary public is in a city or village, situated in two 
or more counties, such notary public may receive, make and record 
notarial protests within the established limits of such city or village." 

805 

think it is clear from section 121, General Code, that a stockholder of a 
bank is not ineligible to act as notary public. If this had been intended the 
word "stockholder" would have been included in the catalogue of those who 
are ineligible and it has been held in the case of Read, Assignee vs. The Toledo 
Loan Co., 68 0. S., 280, that a stockholder in a corporation may, when acting 
in good faith, act as notary public in taking the acknowledgment of a mort· 
gage to the corporation, but so far as I know, no judicial interpretation has been 
made of the provision "or other person holding an official relation to a bank, 
banker or broker." I think this provision, as such wide powers are given 
notaries public generally, in the matter of taking acknowledgments, should be 
strictly construed on account of the evident intention of the legislature to· de· 
clare that no one connected with the active management or business of a bank 
should act as a notary in matters in which the bank is interested. 

My opinion, therefore, is that when the attorney for a bank is regularly 
employed and designated as such by the directors of the bank, and is included 
in the list of officers of the bank, then that such attorney is not competent to 
act as a notary public in any matter in which such 1Jank is interested, no matter 
whether the attorney is a stockholder of the bank or not; but I do not consider 
that this inhibition would apply to an attorney for a bank who is not regularly 
employed and designated as such by the directors nor held out as an officer 
of the 1Jank. That is, many banks employ the same attorney in all matters 
where the employment of an attorney is necessary, but this attorney is not 
included in the list of officers of the bank, and is not chosen or elected as at· 
torney by the directors, but it is understood or agreed that he is to represent 
the banlt whenever the necessity arises. In such a cr.se I do not think the in· 
hibition would apply. The distinction is rather hard to draw, but I think 
the safe course to follow would be that when the attorney for the bank is in· 
eluded in the list of its officers, and advertised publicly as the attorney for 
the bank then such attorney should not act as notary in any matter in which 
the bank which he represents is interested. 

295. 

Yours very truly, 
TDIOTHY S. HoGAX, 

Attorney General. 

APPRECIATED VALUE OF BANK REAL ESTATE MAY BE ADDED. 

When the value of real estate owned by a bank increases, such increase 
may be shou;n in the book value ot the bank"s property. 

CoLu:o.mcs, OHIO, May 16, 1913. 

Hox. E~IEHY LATTAXXER, Deputy Superintendent of Banks, Columbus, Ohio. 

DEAB Sm:-On April 29, 1913, you made the following request for my 
opinion: 
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"Is there anything in the statutes that would prevent a bank, 
operating under the state laws of Ohio, from adding to the value of its 
real estate by reason of an apparent appreciation, when itJ can be clearly 
shown that the earning capacity, as a renting proposition, would be 
such as to justify the carrying of the property at the increased valua
tion?" 

There is nothing in the General Code in the proVisiOns relating to banks 
and banking which govern the manner in which real estate· belonging to a 
banking corporation shall be carried on its books. In the absence of any ex
press requirement real estate owned by the bank should be carried in the first 
instance at its actual cost. In case the value of the real estate increases, then 
I know of nothing to prevent a conservative increase in the book value of the 
property. In other words, it is not only legitimate but proper to show the 
actual fact in regard to the value of the assets of a corporation at all times. 

322. 

Yours very truly, 
TIMOTHY S. HOGAX, 

Attorney General. 

BANKS MAY NOT ESTABLISH BRANCH OFFICES WITHIN OR OUTSIDE 
OF CITY OF PLACE OF BUSINESS. 

Inasmuch as under section 9703, General Code, articles of incorporation of 
a banking company must state the place where its business is to be transact·ed, 
clesignating the part-icular city, village or township, ana also inasmuch as 
1maer section 2724, General Corle, the superintenaent of banks in his examina
tion is rfquircd to ascertain whether t·he bank is conducting its business at the 
place clesignatcd in its articles of incorporation, banking companies may not 
be cleemecl under the present state of the statutes to be empowered to establish 
branch banks. 

COLUMBUS, OHIO, May 13, 1913. 

Hox. E~tERY LATTAXXER, Deputy /Superintendent of Banks, Columbus, Ohio. 

DE.\R Sm:-On April 18, 1913, you made the following request for my 
opinion thereon: 

"Please render this office an opinion as to whether or not there is 
any authority of law which would enable any of our state banks to 
establish branch offices either within or outside the corporate limits of 
the city or village (or town) named in the bank's charter as its principal 
place of business." 

Section 2 of the Thomas act, 99 0. L. 269, provides for the form of articles 
of incorporation to be subscribed and acknowledged by persons desiring to form 
an incorporated banking companY, and provides that such articles must contain, 
among other things, the following statement: 

"b. The citY, village, or township where its principal office is to 
be located, or where its principal business is to be transacted." 
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By an act of the general assembly found in 102 0. L., 171 this section was 
amended so that said paragraph now reads, (see section 9703, General Code): 

"b. The place where its business is to be transacted, designating 
the particular city, village or township." 

This amendment must be regarded as significant for the reason that it 
leaves out the word "princip:ll," which might, under the former section, have 
given ri&e to an inference that branch places of business might be authorized 
in other localities than where the principal office was to be located. 

Section 724 of the General Code, which provides for examinations by the 
superintEndent of banks of banking corporations, among other requirements, 
contains the following: 

"He shall also ascertain if any such corporation, company, society 
or a~sociation is conducting its business in the manner prescribed by law 
and at thr. place designated in its articles of incorporation." 

The provisions of law governing banking corporations are to be strictly 
construed. The business of banking corporations is different in almost every 
respect from the business of other corporations, and the laws and rules ap
plicable to corporations generally only apply to banks when there is no pro· 
vision whatever in the banking laws on the subject, and the general pro
vision is applicable. There is nothing in our laws, at the present time which 
gives authority for the establishment of branch banks. The only authority, 
if any ever existed, was by way of an inference which might possibly have been 
drawn from old paragraph "b" of section 2 of the 'I'homas act above quoted, 
but this inference is certainly annihilated by the amendment which I have 
quoted above. 

It also seems to me that this amendment to paragraph "b" of section 9703 
certainly implies that only one place of business is contemplated. The whole 
banking act treats of banks as separate and distinct entities. Nowhere is any 
authority given for the establishment of branch banks at any place, and none 
of the sections relating to the examination, regulation and supervision of banks 
refer expressly or by implicat:iou to branch banks. In fact to make the examina
tion, supervision and regulation effective it is necessary that all the data relating 
to the business of a bank be at one place. 

On account of the amendment to paragraph "b" of section 9703, and the 
reasons above stated I am constrained to hold that branch banks may not be 
established either within or without the corporate limits of the city, village 
or township where the bank is located. 

I may add that my predecessors, Hon. U. G. Denman, came to the same con
clusion upon consideration of the laws as they stood prior to the last amendment. 
His opinion will be found in the report of the attorney general for the year 
1910-1911 at page 565, and I consider it sound in every respect. In this opinion 
he calls attention to the fact that while the federal laws do not expressly 
prohibit branch b:1nks, yet the United States government has always construed 
the national banking act as not authorizing the establishment of the same. 

ADDENDUM: 

Yours very truly, 
TiliWTIIY S. HOGAX, 

Attorney General. 

I have confined the above opinion simply to the right of the establlshment 
of branch banks in the future. 
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325. 

BANK HOLDING REAL ESTATE AT THE TIME PROVISION OF THOMAS 
ACT BECAME EFFECTIVE MAY HOLD THE SAME FOR FIVE YEARS 
SUBSEQUENT THERETO. 

Under sections 9753, 9762 and 9774, General Code, all real estate purchases 
leased or held by banking companies must be sold by such corporation within 
five years atte1· investing therein, unless the time is extended by the superin· 
tendent ot l>anks. 

Under sections 9741, 9742, 9793 and 9794, General Code, all banking corporations 
must come under the provisions of t-he Thomas act, on or before April 1, 1910, 
except as therein provided. Banks so coming within the act and owning real 
estate at the time said act became effective may hold such real estate tor five 
years subsequent to such date. 

COLUMBUS, OHIO, June 6, 1913. 

Hox. E.\rERY LATTA:'IXEH, DePJttY Superintendent of Banks, Columbus, Ohio. 

DEAR SIR:-On April 28, 1913, you made the following request for my 
opinion: 

"Under sections 9753, 9762 and 9774 it is defined when a bank may 
purchase real estate and how long they may hold the same. In the case 
of a bank which came into possession of real estate prior to the enact· 
ment of the Thomas act, does the five years in which they can hold it 
mean five years from the original time it was required, or five years 
from the enactment of said law?" 

I wish to call your attention to the following sections of the General Code 
which were original sections of the Thomas act, 99 0. L. 272: 

"Section 9741. Banks, savings banks, savings societies, societies 
for savings, savings and loan associations, safe deposit companies, trust 
companies, and combination of any two or more of such corporations, 
heretofore incorporated in this state which have paid in the amount 
of capital stock required by this chapter to enable them to commence 
business, if they so elect, may avail themselves of the privileges and 
powers herein conferred, by signifying such election and declaration 
under their seal, attested by the signature of the president and secre· 
tary to the secretary of state and the superintendent of banks, which 
such secretary shall record, and his certificate he evidence thereof. 
When such election and declaration is so recorded, it shall confer all 
privileges and powers conferred by this chapter, and from that time 
such association or corporation shall be governed by its provisions. 

"Section 9742. Such election and declaration shall be made only 
when authorized by a vote of at least two·thirds of the capital stock 
at a meeting of stockholders, thirty days' notice of which meeting, and 
of the business to come before it, has been given by a majority of the 
directors in a newspaper published and of general circulation in the 
county where such association or corporation has its principal place of 
business. But after April 1, 1910, every such corporation, association 
in all respects must conform its business and transactions to the 
provisions of this chapter." 
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These two sections were originally part of section 36 of the Thomas act. 
Section 9793 of the General Code, originally a part of section 91 of the 

Thomas act, is as follows: 

"Every banking company, savings bank, savings and loan associa
tion, savings and trust company, safe deposit and trust company, 
society for savings, s:1vings society and every other corporation or as
sociation, except building and loan associations empowered to receive, 
and receiving money on deposit, now exh;ting and chartered or incor
porated, or which hereafter become incorporated shall be subject to the 
provisions of this chapter, except that no such corporation or associa
tion having a less capital stock than the minimum amount provided 
in section ninety-seven hundred and four, shall be required to increase 
its capital stock in order to conform to the provisions of such section." 

Section 9794 of the General Code, originally part of section 91 of the 
Thomas act, is as follows: 

"No such association or corporation, may avail itself of any of 
the privileges or powers conferred by this chapter until it has complied 
with the provisions of sections ninety-seven hundred and forty-one 
and ninety-seven hundred and forty-two. No corporation, or. asso
ciation, shall be required to comply with the provisions of this chap
ter before April 1, 1910, but every such corporation and association, 
shall be subject to the inspection, examination and supervision of the 
superintendent of banks, as provided by law." 

Sections 9753, 9762 and 9774 of, the General Code are as follows: 

"Section 9753. A commercial bank may purchase, lease, hol<l and 
convey real estate only as follows: 

"a. Real estate whereon is erected or may be erected a building or 
buildings useful for the convenient transaction of its business, and 
from portions of which, not required for its use, a revenue may be 
derived; but the cost of such building or buildings and the real estate 
whereon they are erected, in no case shall exceed sixty per cent. of 
its paid-in capital, and surplus. 

"b. Such as is mortgaged and conveyed to it in good faith by way 
of security for loans made by or money due to such corporation. 

"c. Such as has been purchased by it at sales upon the foreclosure 
of mortgages owned by it, or on judgments or decrees obtained or 
rendered for debts due to it, or in settlements effected to secure such 
debts. All real property referred to in this paragraph shall be sold 
by such corporation within five years after it vested therein, unless 
upon application by the board of directors, the superintendent of banks 
extends the time within which such sales shall be made. 

"d. Such corporation also shall have power by lease to acquire a 
suitable building for the convenient transaction of its business, and 
from portions of which, not needed for its own use, a revenue may be 
derived. 

"Section 9762. A savings bank may purchase, lease, hold and 
convey real estate for the purposes and in the manner hereinbefore 
provides as to commercial banks, and subject to like restrictions and 
limitations. 
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"Section 9774. A trust company may purchase, lease, hold and con
vey real estate, exclusive of trust property, for the purpose and in the 
manner provided by this chapter as to commercial banks, and subject 
to like restrictions and limitations." 

Under these sections, which are part of the Thomas act, all real property 
referred to in paragraph "c" of section 9753, General Code, purchased, leased 
or he,d by commercial banks, savings banks and trust companies must "be 
sold by such corporations within five years after invested therein, unless upon 
application of the board of directors, the superintendent of banks extends the 
time within which such sales shall be made." 

Under the sections which I have quoted above, all Ohio banking corpora· 
tions must come under the provisions of the Thomas act from and after April 
1, 1910, except that no such corporation having a less capital stock than the 
minimum amount required by the Thomas act can be required to increase its 
capital stock in order to conform with the provisions of the act, but in all 
other respects such corporations must comply with the regulations prescribed 
by the Thomas act. As the date fixed for compliance is April 1, 1910, it seems 
that in the matter of real estate purchased by banks prior to April 1, 1910, 
it should be considered as if said real estate had been purchased on that date, 
that is, they would have five years after April 1, 1910, within which to dispose 
of said real estate. To fix any shorter te;m would be in effect to apply the 
regulation of the Thomas act to such banks prior to the time of compliance 
as fixed by the act itself. 

347. 

Yours very truly, 
TIJIIOTHY S. HOGAN, 

Attorney General. 

SUPERINTENDENT OF BANKS ALLOWED PAY DURING LEAVE OF AB
SEJNCE GRANTED PRIOR TO REJSIGN'ATION. 

Under the constitution, the compensation of state officers must be fixed for 
the ternt dw·ing which they are in office, mid as t-here is no provision tor sus
pension of salary during such time, the state superintendent of banks must be. 
allowed his salary up to date of his resignation, notwithstanding a leave of ab-
5ence teas granted that official, immediately prior to his resignation. 

COLUJilBliS, OHIO, .June 12, 1913. 

Hox. EJ::~rERY LATTAXXER, Deputy Superint-endent of Banks, Columbus, Ohio. 

DEAR Sm:-On March 17th you made the following request for my opinion: 

"Upon February "15th, F. E. Baxter, was, upon his request, granted 
a leave of absence by the governor. Upon March lOth Mr. Baxter's resig
nation as superintendent of banks was received and accepted by the 
governor. 

"Please render to me an opinion as to whether or not Mr. Baxter 
is entitled to any salary covering that period." 

Section 710 of the General Code provides for the appointment of the super
intendent of banks and is as follows: 
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"The governor, with the advise and consent of the senate, shall ap
point a superintendent of banks, who shall hold his office for the term 
of four years and until his successor is appointed and qualified. The 
superintendent may be removed by the governor at any time." 

Section 20 of article 2 of the constitution is as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall effect the salary of any officer during his existing 
term, unless the office be abolished." 

811 

Under the authority of this section of the constitution, by section 2250, 
General Code, it is provided as follows: 

"The annual salaries of the appointive state officers and employes 
herein enumerated shall be as follows: * * * superintendent of banks, 
five thousand dollars. * * *" 

Under section 710, above quoted, the governor is given the power to remove 
the superintendent of banks, and by sections 13 and 14 of the General Code the 
governor is ~iven power generally to remove and suspend appointive state 
officers; but in the present case Mr. Baxter was neither removed nor suspended 
but upon his own rpquest on February 15th was granted a leave of absence, 
which leave extended until March 10, 1913, when he resigned. 

I find no authority whatever in our Code for the granting to an officer of 
a leave of absence nor any provisions of our General Code, nor any decisions 
which govern the matter of the salary of an officer during his leave of absence. 
Therefore, the question can only be considered from the standpoint of an officer 
who, while holding his office, does not perform all the duties of the office. This 
non-performance might result from sickness or from wilfulness, but the rule 
seems to be that unless suspended an officer is entitled to the salary fixed by 
law until he resigns or is removed or until his term expires. In England it 
has been held that even in case of suspension an officer is entitled to his salary; 
but the rule is otherwise in America, and our Code, sections 13 and 14, which are 
as follows: 

"Section 13. When not otherwise provided by law, an officer who 
holds his office by appointment of the governor with the advice and con
sent of the senate. may be removed from_ office by the governor with the 
advise and consent of the senate, if it be found that such officer is in
efficient or derelict in the discharge of his duties or that he has used 
his office corruptly. If, in the recess of the senate, the governor is 
satisfied that such officer is inefficient or derelict or corrupt, he may 
suspend such officer from his office and report the facts to the senate 
at its next session. If in such report the senate so advise and consent, 
such officer shall be removed, but otherwise he shall be restored to his 
office. 

"Section 14. In case of such suspension of an officer, the governor 
shall desiguate a person to perform the duties of the office during the 
period of such suspension. The person so designated shall give bond and 
take the oath of office, and during the time he performs the duties of the 
office he shall receive the full emoluments thereof, no part of which 
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shall, for such time, go to such suspended officer. If the suspended 
officer be removed or his term expires before the action of the senate, a 
new appointment shall be made." 

provide that in case of suspension the governor shall designate a person to per
form the duties of such officer during the period of suspension, and that the 
person so appointed shall receive all the emoluments of the office during such 
period. It would seem, as our statutes give th€1 power of removal and the power 
of suspension as to state officers, that unless an officer is actually suspended he 
should be entitled to the salary fixed by law for his office. 

Sections 499 and 500 of Throop on public officers are as follows: 

"Section 499. Some cases, where this question was involved, have 
been cited in a former' chapter. Cases, where it was held that an officer, 
wrongfully kept out of his office, was entitled to his full compensa
tion, without any deductions for what he might have earned, or actually 
did earn, while thus kept out, will be cited in subsequent portions of this 
chapter. The principal question, to be considered here, is whether an 
officer's compensation can lawfully be made subject to deduction, by 
reason of his failure to discharge the duties of his office. 

"Section 500. The general rule, applicable to this class of cases, 
is well stated in a case in the common pleas of the city and county of 
New York, in the following language: 'The right of an officer to his 
fees, emoluments, or salary, is such only as is prescribed by statute; 
and while he holds the office, such rights are in no way impaired by his 
occasional or protracted absence from his post, or neglect of his duties. 
Such derelictions find their corrections in the power of removal, im
peachment, and punishment, provided by law. The compensation for 
official services are not fixed upon any mere principle of a quantum 
meruit, but upon the judgment and consideration of the legislature, as 
a just medium for the services which the officer may be called upon to 
perform. These may in some cases be extravagant for the specific serv
ices, while in others they may furnish a remuneration which is wholly 
inadequate. The time and occasion maY, from change of circumstances, 
render the service onerous and oppressive, and the legislature may also 
increase the duties to any extent it chooses; yet nothing additional to 
the statutory reward can be claimed by the officer. He accepts the office 
'for better or for worse;' and whether oppressed with constant and 
overburdening cares, or enabled, from absence of claims upon his 
services, to devote his time to his own pursuits, his fees, salary, or 
statutory compensation, constitutes what he can claim therefor, and is 
yet to be accorded although he performs no substantial service, or neg
lects his duties * * *. The fees or salary of office are 'quicquid 
honorarium,' and accrue from mere possession of the office." 

My opinion, therefore, is that Mr. Baxter is entitled to the salary of super
intendent of banks for the period beginning with February 15th and ending 
with the date of his resignation. 

Yours very truly, 
TIMOTHY S. HOGA~, 

Attorney General. 
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373. 

CAPITAL STOCK OF BANK IS NOT NECESSARILY THE AUTHORIZED 
CAPITAL STOCK. 

In section 8705, General Code, which provides that a corporation may 
borrow money in any sum not exceeding the amount of its capital stock, issue 
its notes, or coupons or registered bonds therefor, bearing any legal rate of 
interest and secure their payment by a mortgage of its property, real, personal 
or both, the words •·capital stock'' must be held to mean the actual capital stock 
paid in and not merely its authorized capital stock. 

COLUMBUS, OHIO, July 14, 1913. 

Hox. E)IEnY LATTAXXER, Deputy Superintendent of Banks, Columbus, OhiO. 

DEAR Sm:-Your predecessor, on December 20, 1912, n;~ade the following 
request for an opinion: 

"Referring to your opmiOn of June 1, 1911, regarding the right 
of state banks to borrow money, I beg to make the further inquiry as 
to whether or not the language of section 8705 is understood by you to 
mean authorized capital stock or paid in capital stock." 

Section 8705 of the General Code is as follows: 

"A corporation may borrow money in any sum not exceeding the 
amount of its capital stock, issue its notes, or coupon or registered 
bonds therefor, bearing any legal rate of interest, and secure their 
payment by a mortgage of its property, real or personal, or both." 

I have previously held, under the authority given by this section, as well 
as the general authority given to banks to contract and be contracted with, 
that banks have the power to borrow money, but the question which has arisen 
as to whether the words "amount of its capital stock" mean the authorized 
capital stock or the capital stock which is actually paid in, is quite difficult 
and seems never to have been expressly decided in this state, or in any other 
state that J1as a statute in all respects similar to ours. 

Section 8705 of the General Code was formerly section 3256 of the Revised 
Statutes. A brief consideration of the history of this section is instructive 
and tends strongly to the view that the intent of the legislature was to make 
the paid-in capital the basis for the limitation and not the authorized capital. 

This section was originally enacted March 23, 1875, as a supplement to an 
act passed May 1, 1852 (Curwen chap. 1196) entitled "an act to provide for the 
creation and regulation of incorporated companies in the state of Ohio," and 
may be found in Sayler's Statutes of Ohio, chapter 2974, page 3433 and Is as 
follows: 

"1. That any company heretofore or hereafter incorporated under 
the .Jaws of this state for the purpose of manufacturing or mining, or 
any corporation organized for religious purposes, shall have power to 
borrow money on the credit of the corporation, not exceeding its author· 
ized capital stock, at any rate of interest not exceeding that for which 
natural persons are or may be allowed to stipulate under the laws of 
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this state, and may execute bonds or promissory notes therefor in sums 
of not less than one hundred dollars, and to secure the payment thereof 
may pledge the property and income of such company." 

H will be noted that in passing this section the words "not exceeding its 
authorized capital stock" were used and of course this language was free from 
any doubt, and the corporations named in the section under the authority 
given by it could borrow money to an amount not exceeding their authorized 
capital stock. This section seems to have stood in the form in which it was 
passed until the codification of the statutes made in 1879 when, by section 
7437 of the codification act passed June 20, 1879, the act above quoted was re
pealed. (See subsection 1002 of section 7437, Revised Statutes of 1880, page 
1795) and such act was then enacted as section 3256 of said Revised Statutes 
of 1880, and as re-enacted, read as follows: 

"Section 3256. A corporation may borrow money, not exceeding the 
amount of its capital stock, and issue its notes or coupon or registered 
bonds therefor, bearing any rate of interest authorized by law, and 
may secure the payment of the same by a mortgage of its real or 
personal property, or both." 

It will be noted that in this re-enactment the word "authorized" was 
omitted. In 1902 this section was amended by two different acts. The first 
amendment is found on page 151, 95 0. L. and is as follows: 

"A corporation may borrow money, not to exceed the amount of 
its capital stock, authorized by its articles of incorporation, and issue 
its notes or coupons or registered bonds therefor, bearing any rate of 
interest authorized by law, and may secure the payment of the same by 
a mortgage upon its real or personal property, or both." 

The second amendment is found on page 390 of the same volume and is as 
follows: 

"A corporation may borrow money, not exceeding the amount of its 
capital stocl,, and issue its notes or coupon or registered bonds therefor, 
bearing any rate of interest authorized by law, and may secure the 
payment of the same by a mortgage of its real or personal property, 
or both; and a private corporation may purchase, or otherwise ac
quire, and hold shares of stock in other kindred but not competing 
private corporations, whether domestic or foreign, but this shall not 
authorize the formation of any trust or combination for the purpose 
of restricting trade or competition." 

By both of these amendments the language as to the capital stock used 
in the revision of 1880 is retained. 

From the above, in the absence of any judicial interpretation, it would 
seem that as the original act gave express authority to corporations to borrow 
to the extent of their authorized capital stock, and as the amendment or re
enactment of the section omitted the word "authorized" that such elimination 
should be regarded as significant, and that it was the intention of the legis
lature to limit the amount to the capital stock of the corporation, that is the 
actual capital stock, not potential. A corporation may have an authorized capital 
stock of a very large amount, and yet may be without actual capital stock at all, 
for the reason that none of its capital stock may be subscribed and paid for. 
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Our bUpreme court, while never having passed expressly upon the meaning 
of this section, has at different times given a definition of the meaning of the 
capital stock of a corporation. These definitions are generally found in cases 
involving taxation but nevertheless a definition seems to me to apply to the 
question now being discussed. In the case of Jones, Auditor vs. Davis, 35 0. 
S., 474, the court at page 476, said: 

"The capital stock of a corporation consists of the money and 
property subscribed and paid in for the purposes of carrying on its 
bus!ness operations. It constitutes a corporate fund, belonging to a 
corporate body." 

And further on the court quotes the language of Justice Nelson in the 
case of Farrigton vs. Tenn. 95 U. S., 686 as follows: 

"The capital (referring to the capital stock of a national bank) 
is not an idle, fictitious, arbitrary sum of money, set down in the 
articles of association, but in theory and practical operation of the sys
tem, is composed of substantial property, which gives value and solidity 
to the stock of the institution." 

In the case of Lee, Treas. vs. Sturgess, 46 0. S. 153, Judge Spear says, in 
delivering the opinion of the court, page 160: 

"It may be assumed that 'capital stock'. and 'capital and property' 
mean practically the same. thing. Primarily the 'capital stock' is the 
money paid in by the stockholders in compliance with the terms of 
their subscriptions. It soon, however, takes the form of real estate, 
or personal property, or both, including machinerY, buildings, credits, 
rights in action etc." 

'I'here is as gre:tt a reason for holding that the words "capital stock" when 
prescribed as the basis for loans to be made by a corporation, should refer to 
what is actual and tangible, as there is to give those words such meaning in 
matters of taxation. 

The rase of Lehigh Ave. Railway's appeal, being a case decided by the 
supreme court of Pennsylvania in 5 L. R. A., page 367, is one very much in 
point. The act of the legislature of Pennsylvania authorizing the incorpora
tion of the Lehigh Ave. Railway Company provided: 

"The said company shall have the power and authority to borrow 
money in any sum or sums not exceeding in amount one-half of the 
par value of the capital stock." 

The main question raised in this case was as to the meaning of the words 
"par value of the capital stock." The authorized value of the capital stock 
of the company was one million dollars, and the amount of the capital stock 
actually paid in was one hundred thousand dollars. The attorney general 
of Pennsylvania maintained that the company could only borrow to the extent 
of one-half of the amount actually paid in, viz., fifty thousand dollars. The 
company contended that the language meant the authorized stock of the com
pany, viz., one million dollars, and that it could borrow fifty per cent. of that 
amount. The syllabus of the case is as follows: 

"The par value of the stocl{ of a corporation within the meaning 
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of its charter authorizing it to borrow money 'not exceeding one-half 
of the par value of the'capital stock' means the actual amount of capital 
paid in, and not the nominal or authorized capital, where subscriptions 
for the full amount of stock have been made, but only part of the 
face value of each share actually paid in." 

Of course the language of the act is different from ours in that the 
Pennsylvania act contains the words "par value" while ours simply limits it 
to the capital stock, but the discussion by the court is interesting and the · 
reasoning seems to apply as well to our statute as it would to the Pennsylvania 
statute. 

As stated above I am unable to find any decision of our courts, or of 
any court, directly in point. Our statute, section 3256, has been before the 
courts a number of times. In the case of Central Trust Co., of New York vs. 
Columbus H. V. & T. Ry. Co., et a!, the United States circuit court, south~rn 
district of Ohio, 87 Fed. 815, the fourth paragraph of the syllabus is as follows: 

"Rev. Stat. Ohio, section 3256, provides that a corporation may 
borrow money not exceeding the amount of its capital stock, issue its 
notes or bonds therefor and secure them by mortgage of its real or 
personal property, but does not declare indebtedness in excess of 
capital void. Held, that the mortgage of a corporation in excess of its 
capital stock is not void as to a subsequent mortgage with notice, if 
upheld by the corporation and its stockholders." 

The court says at page 827: 

"2. It next objected that this mortgage is void because the amount 
of the bonds secured exceeds the amount of the stock of the Coal & Rail
road Company. The Revised Statutes of Ohio, affecting corporations 
of the class to which the Coal & Railroad Company belongs, provided 
that a corporation may borrow money not exceeding the amount of its 
capital stock, and issue its note or coupon and registered bonds therefor, 
bearing any rate of interest authorized by law, and may secure pay
ment of the same by a mortgage of its real or personal property, or 
both. Rev. St. Ohio, section 3256. T'his limitation as to third persons 
must be regarded as applying to the authorized, and not the sub
scribed stock. Farmers' Loan & Trust Co. vs. Toledo, A. A. & N. M. 
Ry. Co., 67 Fed. 49; Water Co. vs. De Kay, 36 N. J. Eq. 548." 

It will be seen from the syllabus and the above quotation that the court 
in this case had before it the interest of the third party to the transaction and 
not the naked question as to the meaning of the words "capital stock." The 
language seems, in a way, to indicate the view of the court that the words 
meant that a corporation had a right to borrow money to the extent of its 
authorized capital stock, but this view is taken as to the rights of the third 
party to the transaction and in effect holds that a loan made, even in excess of 
the amount authorized by statute, is not void but can be enforced against the 
corporation. 

After very careful consideration of the question, and on account of the 
change made in the statute itself, the definitions given by our supreme court 
of the meaning of the words "capital stock" and the analogy of the PennsyJ. 
vania case above quoted, my conclusion is that the words "capital stock" as 



X~NUAL REPORT OF TilE .\.TTORNEY GENERXL. 817 

used in section 8705, must be held to mean the actual capital stock of the 
corporation and not its authorized capital. 

404. 

Yours very truly, 
TI:IlOTHY S. HOGA.X, 

Attorney General. 

BANK STOCK-BONA FIDE HOLDER-TRANSFER OF TO A BONA FIDE 
HOLDER. 

1Vhere bank stock is fully paid for and the certificate bears no endorse
ment or statement that a lien is reserved by the bank against the holder of 
the stock tor debts due to the bank from him, and such stock is transferred by the 
holder to a bona fide ven(Lee or transfere-e, then the bank issuing the stock would be 
1cithout authority to refuse to transfer the same. 

CoL<:::~rn-us, OHIO, July 18, 1913. 

Ho.x. E~IERY LATTAXXER. Deputy Superintendent of Banks, Columbus, Ohio. 

DI!:AR Sm:-On May 7, 1913, I received a letter from you enclosing a letter 
addressed to you by the secretary and treasurer of a certain banking company 
upon which you desired my opinion. The request contained in this letter is 
as follows: 

"If the stockholder of a bank should place his stock as collateral 
to another bank could the bank, issuing this stock, legally refuse to 
transfer the stock to another party if the original owner of the 
stock was indebted to the said bank? 

"Or, if there was a resolution on the records setting forth the 
right to hold stock of stockholders for any indebtedness they might owe 
the bank, would said resolution have to be embodied in the certificate 
of stock?" 

The question as to whether or not a banking corporation has a lien upon 
the stocl{ held by its members, for debts due by such members to the corpora
tion, unless such a lien is authorized by a statute of the state, seems to be 
somewhat unsettled. It has been held in other states, in which the banking 
laws and statutes are not in all respects similar to ours, that such a lien 
does not exist unless a statute exists which expressly authorizes the lien, but 
in Ohio, even prior to the enactment of section 8673-15, hereinafter quoted, 
the rule seems to be different. 

In the case of Stafford vs. The Produce Exchange Banking Co., 61 0. S. 160, 
the court held that a savings and loan company could reserve such a lien by 
an express stipulation in the certificate of stock issued by it. The syllabus 
of this case is as follows: 

"A corporation organized to do business of a savings and loan 
company may, by an express stipulation in the certificate of stock by it 
issued, reserve a valid lien upon the stock to secure the debts of the 
holder of it; and such lien may be asserted against a transferee who 
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receives the stock before, but does not present it for transfer on the 
stock book of the company until after, the original holder becomes in
debted to the corporation." 

The opinion, written by Judge Shauck, in this case seems to imply that 
corporations have the right to reserve such a lien unless there is statutory 
authority forbidding such a lien. This case, I take it, is determinative of the 
question that a corporation has the right to reserve such a lien by an express 
stipulation on the certificates of stock. In addition, such a lien is now recog
nized by statutory authority in this state. 

Section 8673-15 of the General Code is as follows: 

"There shall be no lien in favor of a corporation upon the shares 
represented by a certificate issued by such· corporation and there shall 
be no restriction upon the transfer of shares so represented by virtue of 
any by-law of such corporation, or otherwise, unless the right of the 
corporation to such lien or the restriction is stated upon the certificate." 

This was original section 15 of the act found in 102 0. L. page 500, passed 
May 31, 1911, entitled "an act to make uniform the law of transfer of shares 
in stock in corporations." 

As section 9714 of the banking act provides that in the matters not covered 
by the provisions of the chapter relating to banks and banking such corpora
tions shall be created, organized, governed and conducted in the manner pro
vided by law for other corporations insofar as not inconsistent with the banking 
laws, section 8673-15 would undoubtedly apply to banking corporations, and 
expressly recognizes the authority of such corporations to reserve a lien upon 
its stock by a proper statement upon the certificate. 

Undoubtedly, unless the stock certificate itself has indorsed on it the re
strict'ons that it is subject to the lien of the banl• against the person to whom 
the stock was issued for the debts of such person to the bank, the lien would 
not attach, and it has been held that corporations providing for such a lien by 
appropriate by-laws, and issuing certificates of stock which do not show upon 
their face that such a lien has been reserved, cannot assert such lien against 
a transferee of the stock. See Bank vs. Bank, 97 Iowa, 204 and Stafford vs. 
Produce Exchange Banking Co., 61 0. S. 160. 

A banking corporation in Ohio, also has a lien against shares of its capital 
stock held by its members to the extent of the amount remaining unpaid on 
account of the subscription for such stock. This lien is given by section 9717 
of the General Code which is as follows: 

"When a stockholder or his assigns fail to pay an installment on 
his stock, as required by the preceding section to be paid, or for thirty 
days thereafter, the directors for -such company may sell his stock at 
public Eale for not less than the amount due thereon, including costs 
incurred, to the person who will pay the highest price therefor, having 
first given the delinquent stockholder twenty days' notice of such sale 
personally or if no personal notification can be given, then by_ mail at 
his last known address as appears from the corporate record, and having 
advertised the sale for a like period in a paper of general circulation 
within the county in which the corporation is located. If no bidder can 
be found who will pay for such stock the amount due thereon, with 
costs incurred, such stock shall be sold as the directors order, within 
six months for not less than the amount then due thereon with all 
costs of sale." 
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The answer to your question, therefore, depends upon the facts. If the 
stock referred to is fully paid for, and the certificate bears no indorsement or 
statement that a lien is reserved by the bank against the holder of the stock 
for debts due to the bank from him, and such stock is transferred by the 
holder to a bona fide vendee or transferee, then the banks issuing the stock 
would be without authority to refuse to transfer the same, and even though 
the bank had passed a resolution that the stock of stockholders should be held 
for any indebtedness due from such stockholders to the bank. But if the 
stock certifi<:ates bore an appropriate statement, setting forth the lien then such 
lien would be valid, and the bank holding the same would have authority to 
refuse to transfer until the lien is satisfied. 

414. 

I herewith return the letter which you send to this department. 
Yours very truly, 

TI::IIOTHY S. HOGAX, 

.tl.titorney General. 

PRIVATE BANKS-TH:m WORD "STATIONERY" AS USED IN SECTION 6, 
103 0. L., 381, DEFINED-THE WORD "UNINCORPORATED MUST FOL
LOW THE NAME PRIVATE BANK. 

The word "stationery as referred to in section 6, 1~3 Ohio Laws, 381, ana 
as usea in private banks, refers to the business paper usea in the bank ana in
clucles all the paper usea in transacting the business of the bank, including. 
letter hea!ls, checks, notes, deposit slips, notices and aU other kinas of paper 
usecl in transacting the business of the bank in which the name of the bank 
appears. 

COLUMBUS, OHIO, July 30, 1913. 

Hox. E~IERY LATTANXEH, Deputy Superintendent of Banks, Columbus, Ohio. 

DE.tn Sm:-In your letter of July 17th you make the following request 
for my opinion: 

"Under the private bank act, section 6 (103 0. L. 381) says: 
"That all persons, partnerships or associations that shall engage in 

business under the purview of this act, shall have printed on all their 
advertising matter and business stationery, the word "unincorporated" 
immediately following the name of the firm or business title. 

"The question has been raised whether this word 'unincorporated' 
should be on every legal paper used in the bank, or whether it pertains 
purely to advertisements and stationery such as is used in correspond
ence which goes to the public. Would it apply to notes and deposit 
slips, which I take it are in no sense an advertisement?" 

The statute which you quote is the first paragraph of section 6 of the act 
entitled "an act to provide for the examination, regulation, supervision and dis
solution of certain banking concerns," 103 0. L. page 379. Your request calls 
for a definition of the word "stationerY" as used in this act, for it is clear 
that any advertising matter, of any kind issued by the bank, upon which the 
name of the bank appears, must also bear the word "unincorporated" immediate
ly following the name of the bank. 
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In the case of Commissioners of Trumbull County vs. John Hutchins, 11 
Ohio, 369, the court gives a definition of the word "stationery" at page 371 
which is as follows: 

"The word 'stationery' embraces all things necessarily employed by 
the clerk for the purpose of writing and authenticating every species 
of writing which the law requires the clerk to write and authenticate; 
especially all such things as are necessarily connected with the office 
for such purpose." 

This definition is extremely broad and would, of course, cover such articles 
as pens, ink, pencils, as well as the paper and blank forms necessarily used by 
the clerk in discharging the duties of his office. 

I take it that the words as used in the above statute, viz., "business sta
tionery" refer simply to the business paper used in the bank, and that as so 
used they include all the papers used in transacting the business of the bank 
including letter heads, che<;ks, notes, deposit slips, notices and in fact every 
species of paper used in the transaction of the business of the bank upon which 
the name of the bank appears. 

415. 

Yours very trulY, 
TiliWTHY S. HoGAN, 

Attorney General. 

LIQUIDATION OF BANK-DEPOSITOR NOT BARRED BY NOT ASSERTING 
HIS CLAIM WITHIN TIME SPECIFIED-FINAL DISPOSITION OF 
FUNDS TO BE MADE BY LEGISLATURE WHEN DEPOSITS REMAIN 
UNCALLED FOR. 

Depositors who fail to file and prove their claim before t;he expiration of the 
date fixed for filing snch clai1n, are not barred from afterwards asserting it. 

In liqnidating a bank, notice mnst be taken of all deposits in the bank 
whether the same are approved or not. Deposits that are not· called tor should 
be held by the superintendent of banks until the legislature makes some enact· 
ment for the final disposition of the same. 

CoLUMBUS, OHIO, July 18, 1913. 

Hox. ThiERY LATTAXXFAJ, Deputy Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-On March 21, 1913, you gave the following request for an 

opinion: 

"Please render this office an opmiOn as to what further dissolution 
proceedings are necessary in the liquidation of a bank, after each de
positor has been paid in full, and after all other moneys coming into 
our hands have been paid pro rata to the stockholders." 

If all the depositors have been paid in full and all other moneys coming 
into the hands of the liquidating agents have been paid pro rata to the stock
holders then nothing remains except to dissolve the corporation. The statutes 
are silent at to the exact method of dissolution of a banking corporation in 
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the hands of the superintendent of banks for purposes of liquidation, and, 
therefore, that would have to be worked out under the sections of the General 
Code providing for the dissolution of corporations. 

From a conversation with you I understand that it was intended to in· 
elude in this inquiry the question as to what disposition should be made by 
you in liquidating banks of unclaimed deposits. 

Section 742-16, General Code, is as follows: 

"Dividends. and unclaimed deposits remaining in the hands of the 
superintendent of banks for six months after the order for final 
distribution shall be by him deposited in one or more state banks or 
trust companies to the credit of the superintendent of banks in his name 
of office, in trust for the several depositors or creditors entitled thereto. 
The superintendent of banks may pay over the moneys so held by him 
to the persons respectively entitled thereto upon being furnished satis
factory evidence of their right to the same. In cases of doubt or con
flicting claims he may apply to the common pleas court of the county 
in which the office of s·uch corporation, company, society or associa
tion .was located for an order authorizing and directing the payment 
thereof. He may apply the interest earned by the money so held by 
him towards defraying the expenses of the payment and distribution 
of such unclaimed deposits or dividends to the depositors and creditors 
entitled to receive the same, and he shall include in his annual report 
to the governor a statement of the amount of interest earned by such 
unclaimed dividends." 

It is plain from this section that depositors who fail to file and prove their 
claims before the expiration of the date fixed for filing claims are not barred 
from afterward asserting the same, and therefore, in liquidating a bank you 
are bound to take notice of all deposit15 in the bank whether the same are 
proved or not, and it is your duty to hold the deposit of such funds as pro
vided in said section until the same are paid and distributed to the depositors 
and creditors entitled to receive the same. The law does not specify how long 
such moneys should be held and, therefore, they should be held on deposit by 
you, as provided in said section, until the legislature makes some enactment 
as to the final disposition of the same. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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435. 

UNDER PROVISIONS OF HOUSE BILL No. 46, 103 0. L. 384, THE SUPERIN
TENDENT OF BAKKS OR ANY OF HIS EXA;\ll:NERS SHALL NOT 
ENGAGE IN OR BE INTERESTED IN THE BANKING BUSINESS. 

House Bill No. 46 (103 0. ~- 384) which provides that neither the superintendent of 
banks nor the examiner appointed by him shall be interested in any bank or other institu
tion under the supervision of the superintendent of banks, or be engaged in the business of 
banking, does not apply to existing obligations at the time the law passed but would prevent 
the renewal of these obligations after the act becomes effective. · 

CoLUMBus, Omo, July 30, 1913. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SiR :-on July 17th you made the following request for. my opinion: 

"Referring to section 717 of the private bank act, known as House Bill 
No. 46 (103 0. L., 384), beg to inquire whether an examiner owing a state 
bank prior to the enactment of this law would be liable under this act, provid
ing the note was not renewed, but was an existing obligation? This question 
has been raised and I would thank you for an early reply." 

Sections 712 and 717 of the General Code, as amended by the act passed April 
17, 1913, found in 103 0. L., 384, are as follows: 

"Section 712. With the approval of the governor, the superintendent 
of banks may employ from time to time necessary clerks and examiners to 
assist in the discharge of the duties imposed upon. him by law. With such 
ap'proval he may remove any such clerks or examiners. He shall summarily 
remove the deputy superintendent of banks, and any examiner, clerk or 
deputy connected with the department of the superintendent of banks upon 
tl':re violation by any such officer, examiner or clerk of any of the provisions 
of section 717 of the General Code." 

"Section 717. Neither the superintendent of banks not the examiners 
appointed by him shall be interested directly or indirectly in any banking as
sociation, or in any bank or other corporation or association under their 
supervision, or be engaged in the business of banking. Neither the superin
tendent of banks, the deputy superintendent of banks or any examiner, deputy 
or clerk connected with the department of the superintendent of banks shall di
rectly or indirectly borrow money from any corporation, person or association 
under the supervision of the superintendent of banks." 

I think that clearly the prohibition found in section 717 against the officials named 
therein borrowing money from any corporation, person or association under the super
vision of the superintendent of banks is operative only as to transactions occurring 
after the date when the act becomes effective. It does not apply to existing obligations. 
It would, however, apply to the renewal of an existing obligation, if by such renewal 
a new obligation was created. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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482. 

VOUCHERS FOR TRAVELIXG EXPEXSES \\HEX PROPERLY APPROVED 
BY THE DEPART~IEXT HEAD SHOULD BE HOXORED. 

Where the legislature makes an appropriation to cover the actual and necessary trm·el
ing expenses of the head of a department and his deputies and assistants, and the !'Oucher 
drawn on this fund is for legal and proper expenses and is properly approved by the head 
of the department, the auditor of slate should honor it. 

CoLUMBUS, Omo, August 11, 1913. 

HaN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-You have asked me to give you my opinion more fully upon your 
request of April 18, 1913, which was as follows: 

''The matter of allowing lunch and car fare for examiners in this depart
ment, who reside in Cincinnati and Cleveland, and who examine the banks in 
these cities, is one of dispute. The examiners claim that they should be 
permitted lunch and car fare while they are working in their own city, as in 
actual cases now in existence they would lose considerable time if they were 
to go home, whereas a lunch down town would materially advance their 
work." 

In response to the above request, on May 27, 1913, I gave you the following opinion: 

"Section 714 of the General Code is as follows: 
"The actual and necessary traveling expenses of the superintendent of 

banks and of the deputies, assistants, clerks and examiners, incurred in the dis
charge of their official duty shall be paid monthly by the treasurer of state 
upon the warrant of the auditor of state. Vouchers, therefor, shall be fully 
itemized, approved by the superintendent and countersigned by the auditor 
of state. 

"It has been the uniform holding of this department that state officers 
and employes are not entitled to what are ordinarily classed as traveling 
expenses in the cities where they reside. There is no more reason for allow
ing examiners the expense of lun<.'hes and car fare while at work in the cities 
where they reside than there would be for allowing state officers in Columbus 
their expens~s of car fare and that of lunch which the majority of them incur 
daily in performing the necessary duties of their respective offices. 

"For a more extended opinion on this question I refer you to my opinion 
to the inspector of building and loan associations, found in volume 1, report 
of attorney general for the year 1911 at page 815." 

You state that tp.'ere seems to be a conflict between the above quoted opinion and 
the one referred to. As .I view it there is no conflict in the two opinions, but the latter 
one to you, in view of the fact that the question had never before been raised in your 
department, should have gone into the matter more fully. 

I now refer you to the following opinions rendered by me upon the question of the 
allowance of "traveling expenses" to employes or subordinates in state departments. 

(a) Opinion to the auditor of state dated ~lay 8, 1911, (opinions of attorney 
general 1911, volume 1, page 140). 

(b) Opinion to dairy and food commissioner, dated September 26, 1911 (opinions 
of attorney general 1911, volume 1, page 503). 
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(c) Opinion to the public service commission dated September 12, 1!111, (opinions 
of attorney general 1911, volume 1, page 722). 

(d) Opinion to inspecltor of building and loan associations dated November 3, 
1913, (op'inions of attorney general, 1911, volume 1, page 815). 

There can be no question as to the correctness of my holding in my opinion to you 
of May 27, 1913, above quoted, namely, that state officers and employes are not en
titled to what are ordinarily classed as "traveling expenses" in the cities where they 
reside. If the general rule were ot;__herwise then all officers and employes here at the 
seat of government could charge and collect from the state their living expenses. This 
would be manifestly improper. But, like all general rules, th.is rule is subject to excep
tions; and it was for this purpose that I referred you to my opinion of November 3, 
1911; and I now wish to refer you especially. to my opinion of September 26, 1911, 
to the dairy and food commissioner (above referred to), and I repeat the language 
used in that oplnion as applicable to all cases of character: 

"The question of 'traveling expenses' must be determined by the appli
cation of common sense rules. No hard and fast regulation can be laid down; 
close fine spun distinctions need not be drawn, either for the purpose of de
feating a claim for reimbursement or for charging to the state an expense 
n'ot contemplated by the term 'traveling expenses.' 

"The commissioner, in the exercise of his judgment, can soon determine 
from an inspection of an itemized expense account what would or would not 
be a proper charge of such an item as 'traveling expense.' The interest of 
the state should be closely safeguarded, yet, it should be remembered that 
since the laborer is worthy of his hire he is entitled to all that would reasonably 
come under the term 'traveling expenses.'" 

As I have stated, this question is one that essentially involves the appijcation of 
the rule of commo'n sense rather than a technical and inflexible rule of law. The 
legislature makes an appropriation to cover the "actual and necessary traveling ex
penses" of the head of a department, his deputies and assistants, and the vouchers 
for items charged as necessary and actual expenses must be countersigned by the head 
of the department. He is the jpdge and upon him must rest the responsibility. He 
should be quick to reject padded, improper or unnecessary expense accounts. When 
the items charged are for expenses actually incurred, by a public servant, in the dis
charge of his duty, and the head of the department approves the voucher and thereby 
certifies that in his opinion the charge is prQper, the voucher should be honored. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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541. 

WHEX THE 12TH DAY OF OCTOBER, KNOWN AS "COLU:\fBUS DAY," 
FALLS ON SUNDAY THE HOLIDAY IS NOT TRANSFERRED TO 
THE NEXT SUCCEEDING BUSINESS DAY. 

When the 12th day of October, known as "Columbus Day," falls on Sunday the holiday 
is not transferred to the next succeeding business day, as it is not one of the holidays to be 
transferred to the next business day as provided in section 8301, General Code. 

CoLUMBus, Omo, October 8, 1913. 

RoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR:-I received a request from Ron. John L. Vance, Jr., of the Citizens 
Trust & Savings Bank, asking whether or not, since the 12th of October, known as 
"Columbus discovery day," falls this year on the first day of the week, known as 
Sunday, the holiday is transferred to the next succeeding secular or business dav·t 

As this inquiry has come to my department from many other sources, and I deem 
it to be of public interest, in order that I may give an official ruling on the question, 
I am addre~sing my reply to you. 

Section 8301, General. Code, prior to the amendment passed March 23, 1910 
reads as follows: 

"The following days, viz. 
"1. The first day of January, known as new year's day; 
"2. The twenty-second day of February, known as Washington's 

birthday; 
"3. The thirtieth day of May, known as decoration or memorial day; 
"4 The fourth day of July, known as independence day; 
"5. The first Monday of September, known as lu.bor day; 
"6. The twenty-fifth day of December, known as Christmas day; 
"7. Any day appointed and Iccommended by the governor of this state 

or the president of the United States as a day of fast or thanksgiving; and 
"8. Any day which may hereafter be made a legal holiday, shall, for 

the purpose of this division, be holidays. But if such days firstly, secondly, 
thirdly, fourthly, sixthly and eighthly, herein, be the first of the week, known 
as Sunday, the next succeeding secular or business day shall be a holiday." 

W'hen the legislature, in response to the petitions of a great number of earnest 
admirers of the discoverer of America, concluded to fix a day that should be a holiday 
in his honor, section 8301 was amended to read as follows: 

"The following days, viz: 
"1. The first day of January, known as new year's day; 
"2. The twenty-second day of February, known as Washington's 

birthday; 
"3. The thirtieth day of May, known as decoration or memorial day; 
"4. The fourth day of July, known as independence day; 
"5. The first Monday of September, known as labor day; 
"6. The twelfth day of October, known as Columbus discovery day; 
"7. The twenty-fifth day of December, known as Christmas day; 
"8. Any day appointed and recommended by the governor of this 

state or the president of the United States as a day of fast or thanksgiving; 
and 
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"9. Any day which may hereafter be made a legal holiday, shall for the 
purpose of this division, be holidays. But if the first day of January, the 
twenty-second day of February, the thirtieth day of May, the fourth day 
of July, or the twenty-fifth day of December be the first day of the week, 
known as Sunday, the next succeeding secular or business day shall be a 
holiday." 

It is to be noted that in sub-section 9 of the amended section, provision is made 
that certain of the holidays therein named would be transferred to tl_le succeeding 
secular or business day if the holiday fell on a Sunday. Attention is further called 
to the fact that in the last amendment the wording of this special provision as to the 
holiday falling on Sunday is changed, and the twelfth of October is omitted from the 
list of holidays which shall be transferred if the date fall on Sunday. 

I am, therefore, of the opinion that since the twelfth day of October, known as 
"Columbus discovery day," falls on Sunday this year, that the holiday is not trans
ferred to the next succeeding secular or business day. 

636. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE USE OF THE WORDS "BANK," "BANKER" OR "BANKING" AS A 
DESIGNATION OR NAJ\1E UNDER WHICH BUSINESS IS CON
DUCTED IN THIS STATE IS CONTRARY TO LAW, UNLESS THE 
PERSON, PARTNERSHIP, ASSOCIATION OR CORPORATION USING 
SUCH NAJ\1E IS EXAMINED AND REGULATED BY THE STATE 
BANKING DEPARTMENT. 

The use of the words "Bank," "banker" or "banking," or words of a similar meaning 
in any foreign language, as a designation under which business is conducted in this state, 
is contrary to law, unless the person, partnership, association or corporation 1tsing such 
word or words submit to inspection, examination and regulation by the state banking depart
ment as provided by law, and also pay annually to that department the fees provided by law. 

CoLUMBUs, Omo, December 6, 1913. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 
DE.A.R Sm:-You have asked my opinion as to whether persons, associations, 

partnerships or corporations, not engaged in the banking business, have the right to 
use the words "bank," "banker" or "banking," as a designation or name under which 
such business may be conducted in this state. 

The last paragraph of section 3, article 13, of the constitution, is as follows: 

''* * * No corporation not organized under the laws of this state, 
or of the United States, or person, partnership or association shall use the· 
word 'bank,' 'banker' or 'banking,' or words of similar meaning in any foreign 
language, as a designation or name under which business may be conducted in 
this state unless such corporation, person, partnership or association shall 
submit to inspection, examination and regulation as may hereafter be pro
vided by the laws of this state." 

Section 744-1 of the General Code, is as follows: 
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"That no corporation not organized under the laws of this state, or of the 
United States, or person, partnership or association, shall use the word 'bank,' 
'banker' or 'banking' or 'trust' or 'trust company,' or words of similar mean
ing in any foreign language, as a designation or name under which business 
may be conducted in this state unless such corporation, person, partnership or 
association shall submit to inspection, examination and regulation, as pro
vided in this act. The superintendent of banks shall execute all laws in re
lation to corporations, organized under the laws of this state or of the "United 
States, persons, partnerships and associations using the word 'bank,' 'banker' 
or 'banking,' or 'trust' or 'trust company,' or words of similar meaning in 
any foreign language as a designation or name under which business is con
ducted in tbis state." 
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It is clear from the constitutional provision above quoted, and from section 744-1, 
enacted under the authority of the constitutional provision, that the words "bank,'' 
"banker" or "banking,'' or words of similar meaning in any foreign language, can 
only be used by corporations, persons, partnerships or associations which submit to 
inspection, examination and regulation, as provided by ln.w. This inspection, emmina
tion and regulation is now fully provided for by law and upon you, as superintendent 
of banks, is cast the duty to execute all the laws relating to persons, partnerships, 
associations or corporations using any of said words. In addition, under section 736 
of the General Code, every company, firm, corporation, person or association, which 
is subject to inspection and examination by you, as superintendent of banks, must pay 
annually the fees provided by such section. 

My opinion, therefore, is that the use of the words "bank,'' "banker" or "banking,'' 
or words of similar meaning in any foreign language, as a designation or name under 
which business is conducted in this state, is contrary to law unless the person, partner
ship, association or corporation, using such word or words, submit to inspection, ex
amimJtion and regula.tion by your department, u.s provided by law, and also pay annually 
to your department the fees provided by law. 

653. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE 'VORDR "THE ISSL'E" AS "CSED IX PARAGRAPH "F" OF SECTION 2 
REFER TO A PARTICULAR BOXD ISSUE WHICH THE CO:\IPAXY 
MAY DESIRE TO DISPOSE OF UNDER FAVOR OF THIS PARAGRAPH, 
AND NOT TO THE EXTIRE BOND, STOCK, OR SECURITY, ISSUED 
BY THE CORPORATION APPLYING. 

The words "the issue" used in line six of subdivision "!" of section 2 of the act 
entitled "An act to regulate the sale of bonds, stocks and securities and of real estate not 
located in Ohio, and to preuent fraud in such sales" found in 103 0. L. 743, refer to the 
particular issue which a company may desire to dispose of under fm·or of this paragraph, 
and not to the entire bond, stock or security, as the case may be, issued by the corporation 
applying. 

CoLL"~!BL"s, Omo, November 25, 1913. 

HoN. E~1ERY LATTANER, Superintendent of Banks, Columbus, Ohio. 

DEAR SJR:-Under date of September 4, 1913, I have letter from you asking 
opinion as follows: 
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"Do the words 'the issue,' used in the line six of subdivision 'f' of section 
2 of the act entitled 'An act to regulate the sale of bonds, stocks and securities 
and of real estate not located in Ohio, and to preven~ fraud in such sales,' 
passed April 28, 1913, refer to the particular issue of bonds, stocks or secu
rities, of which the 'securities' under consideration are a part, or do said words 
'~he issue' refer to the entire bond, stock or security, as the case may be, 
issued by the corporatioq applying?" 

Section 1 of the act in question (103 0. L., 743) provides as follows: 

"Except as otherwise provided in this act, no dealer shall from and after 
the first day of August, A. D., 1913, within the state, dispose or offer to dis
pose of any stocks, bonds, mortgages or other instruments evidencing title 
to or interest in property or other securities of any kind or character (all here
inafter termed 'securities'), issued or executed by any private or quasi-public 
corporation, co-partnership or association (except corporations not for profit, 
organized under the laws of this state), or by any taxing subdivision of any 
other state, territory, province or foreign government, without first being 
licensed so to do as hereinafter provided." 

Section 2 of the act states what shall not be deemed and considered "securities," 
within the meaning of the term as used in the act, and, further, defines the word "dealer" 
as therein used as follows: 

"The term 'dealer,' as used in this act, shall be deemed to incipde any per
son or company, except national banks, disposing or offering to dispose of any 
such security through agents or otherwise, and any company engaged in the 
marketing or floatation of its own securities, either directly or through agents 
or underwriters. or any stock promotion scheme whatsoever." 

The same section by separate paragraphs thereof, from "a" to "f," inclusive, 
conditionally except certain persons, both natural and artificial, from the mean
ing of the term "dealer" as above defined. The question submitted arises out of the 
exception stated in subdivision "f" of the section, which subdivision or paragraph 
reads as follows: 

"An issuer organized under the laws of this state, where the disposal in 
good faith and not for the pu'rpose of avoidjng the provisions of this act, is 
made directly to its stockholders or by its own officers, without any com
mission, and at a total expense of not more than two per centum of the pro
ceeds realized therefrom, and where no part of the issue is issued, directly or 
indirectly, in payment for patents, services, good will, or for property not 
located in this state; provided that the president and secretary of the issuer, 
shall prior to such disposal, file with the 'commi~sioner' a written statement 
setting forth the existence of all such facts." 

One purpose of this act, as disclosed b'y the paragraph just noted, is to inhibit 
the issue by a company of its stock or other "securities" by exchange or payment 
for patents, services, good will or property not located in this state-considerat;ions 
often taken over at gross over-valuation-unless the same be disposed of by a licensed 
"dealer" under the supervision of the superintendent of banks, secured by the pro
visions of other sections of the act. This consideration, as well as the generBl rule 
applicable in the construction of statutes, leads to the view that the provisions of the 
paragraph in question were intended to be prospective only in their operation and 
effect. 
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"It is laid down as a ruie of construction that a statute shouid have a 
prospective operation only, unless its ter~s show clearly a legislative in
tention that it should operate retrospectively." 

Bernier vs. Becker, 37 0. S., 72, 74. 
Allen vs. Russell, 39 0. 8., 336, 339. 
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It is manifest that if the words "the issue," as used in this paragraph, are to be 
construed as including more than the particular issue a company may desire to dis
pose of, and to include the entire bond, stock or other security, issue or issues of such 
company, such con<rtruction might impose a disability on the company arising out of 
transactions which took place before the enactment of the act under consideration; 
which construction is contrary to the plain intent that provisions of this paragraph 
are to be prospective in their effect only. 

Again, a sale or other disposition of its stock or other "securities" without license 
under the provisions of this paragraph, is one of several exceptions to sales of "securi
ties" which otherwise, under the provision of the act, must be made by a licensed 
"dealer." By section 9 of the act it is provided that before a licensee (licensed "dealer") 
shall dispose or offer to dispose of securiti.es within this state, he shall file "ith the 
"commissioner" certain information including the following: "A pertinent discription 
of such securities, and the purpose of said issue." It is evident that the word "issue" 
as used in this connection, is, by legislative intent, in the singular, and referable only 
to the partiC'ular issue that the licensee may then desire to dispose of. The meaning 
of the word "issue" being clear in this connection it is to be presumed that the legisla
ture used the word with the same meaning in the paragraph out of which the question 
made by you arises. 

"Where the same word or phrase is used more than once in the same act 
in relation to the same subject-matter, and looking to the same general pur
pose, if in one connection its meaning is clear and in another it is otherwise 
doubtful or obscure, it is in the latter case to receive the same construction 
as in the former, unless there is something in the connection in which it is 
employed, plainly calling for a different construction." 

Rhodes vs. Weldy, 46 0. S., 234. 

For the reasons above stated, and on a consideration of the whole of the act in 
question, I am of the opinion that the words "the issue," as used in paragraph "f" of 
section 2, refe~ to the particular issue which a company may desire to dispose of under 
favor of this paragraph, and not "to the entire bond, stock or security, as the case may 
be, issued by the corporation applying." 

Very truly yours, 
TDIOTHY 8. HOGAN, 

Attorney General. 
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675. 

LIQIDDATION OF BANKS-CROWN CITY BANK-DRAFTS ON CROWN 
CITY BANK. 

Where checks drawn on the Crown City bank are deposited with other banks and for
warded by these banks to the Crown City bank where drafts are drawn on the Huntington 
National bank of Huntington, W. Va., in payment of these checks and forwarded, and the 
drafts are presented for payment at the Huntington National bank the day of the failure of 
the Crown City bank, such claims cannot be allowed as preferred claims against the Crown 
City bank. 

CoLUMBus, Omo, December 31, 1913. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

MY DEAR SIR:-You have referred to me the claim of the Fifth-Third national 
bank of CinCinnati, Ohio, against the Crown City bank. The facts upon which this 
claim is based are as follows: 

On October 16, 1913, the Fifth-Third national bank of Cincinnati, Ohio, fonvarded 
by mail to the Crown City bank of Crown City, Ohio, certain checks drawn by dif
ferent depositors on the Crown City bank, and deposited with the Fifth-Third national 
bank. These checks so forwarded by the Fifth-Third national bank reached the Crown 
City bank in due course; on October 16th the Crown City bank issued its draft in 
favor of the Fifth-Third national bank and drawn on the Huntington national bank 
of HuntingtoD, West Virginia, for the sum of one hund1ed forty-four and sixty one
hundredths ($144.60) dollars, in payment of the checks so forwarded by the Fifth
Third national bank. 

Thi,s draft was received by the Fifth-Third national bank on October 20, 1913, 
and was by it presenied for payment to the Huntington national bank of Hunting
ton, West Virginia, on October 21, l!H3. On said dsy, October 21, 1913, you, as super
intendent of banks, took charge of the said Crown City bank for the purpose of liqui
dation, and immediately notified the said Huntington. national bank of that fact, 
and ordered it not to pay any checks or drafts issued by the Crown City bank upon 
it. This notice was received prior to the presentation of said draft by the Fifth
Third national bank, snd the said draft was therefore rejected by the said Hunting
ton national bank, and duly protested. 

The Fifth-Third national bank now presents its claim for the amount of one 
hundred forty-five and seventy-two one-hundredths (8145. 72) dollars, being the 
amount of said draft plus protest fees, and asks that the ~me be allowed as a preferred 
claim against the assets of the Crown City bank, now in your hands r'or the purposes 
of liquidation. 

After consulting the authorities upon this question, I am of the opinion that this 
cla~m cannot be so allowed;it seems that no cash has actually pa.ssed in this transaction 
that the funds in your hands as asset;s of the Crown City bank have not been aug
mented by the vmount of this draft, nor has the money represented by this draft been 
set aside in any way so that it can be looked to as a trust fund or special deposit. The 
only theory upon which it can be treated as a special fund or deposit would be that 
when the Crown City bank issued its draft upon the Huntington national bank, it 
thereby made the assignment pro tanto of a sufficient amou'nt of funds then belong
ing to it in the said Huntington national bank to pay said draft. 

However, the statute provides, section 8294 of tl1e General Code, as follows: 

"A check does not of itself operate as an assignment of any part of the 
funds to the credit of the drawer with the bank, and the bank is not liable 
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to the holder unless and until it accept<> or certifies the check. (R. D. sec
tion 3177z.) 

Our supreme court has also held to the same effect as this sta.tute, i. e., 

"That a bank check or draft for a part of the sum due the drawer, does 
not, before acceptance by the drawee, constitute an equitable a<>signment of 
the amount for which it is drawn." Covert vs. Rhodes, 48-0. S., page 66. 

See also Blake vs. The Hamilton Dime Savings Bank, 71:1 0. S., 189, p. 196, et seq. 
In Morse on Banks and Banking, fourth edition, section 511-K, it is stated: 

"In case the bank on which a check is drawn becomes insolvent before 
the check is paid, of course the check holder could not expect a preference 
to the other creditors of the bank; in no reasonable view can the holder ac
quire more rights than the depositor would have himself." 

In the present case, if one of the depositors in the Crown City bank residing at 
Cincinnati had sent his check to Crown City and received for the same a draft upon 
the Huntington national bank, and had presented snid draft for payment at the Hun
tington national bank subsequent to the notice of the superintendent of banks, under 
the above authorities, he could not have compelled payment by the Huntington 
national tank, and his right against the Crown City bank would be only that of a de
positor or general creditor; it seems to me that undoubtedly the Fifth-Third national 
bank by the tranaction obtained no IITeater rights than the depositors in the Crown 
City bank who i.ssued said checks against their respective accou'nts. 

A case almost exactly in point is that of Clark vs. Toronto Bank, et al., being the 
dec~sion of the supreme court of Kansas, reported in 82 Pac. 582, and in 2, L. R. A., 
new series, page 83. The syllabus of this case is as follows: 

"1. Draft as a'>signment of fund. 

"Ordinarily the issuance of a bank draft does not, prior to its ac
ceptance, operate as an assignment of a part of the fund against which 
it is drawn. 

"2. Same-insolvency of drawer. 

"\\'here 3 bank fails and passes into the hands of a receiver after it 
has issued a draft upon a correspondent bank in which it has funds on 
deposit, and the drawee has notice of the receivership before the draft 
is presented for payment, the title to such deposit passes to the receiver, 
and the holder of the draft, in the absence of any special circumstances, 
is entitled to no priority over other creditors of the failed bank." 

I am, therefore, constrained to hold that this claim cannot be vllowed as a pre
ferred claim against the Crown City bank. The claim may be allowed as a general 
claim against the Crown City bank in favor of the Fifth-Third national bank, and it 
can then adjust mattets between itself and the persons who deposited the ori~nal 
checks with it; or the original checks sent by the Fifth-Third national bank to the 
Crown City bank on October 16, 1913, can be returned to the Fifth-Third bank so 
that the individual drawers or holders of said checks may present their claims indi
vidually, which claim~, when presented, can only be treated as general claims. 

Very truly yours, 
TniOTHY S. HoGAX, 

Attorney General. 
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676. 

LIQUIDATION OF BANKS-CROWN CITY BANK-CERTIFICATE OF 
DEPOSIT-LIQUIDATION BY STATE BANKING DEPARTMENT. 

Where the holder of a certificate of deposit on the Crown City bank deposits the certifi
cate of deposit with another bank, and the certificate is finally presented to the Crown City 
bank, and the Crown City bank returns to the bank in payment therefor its draft on the 
Huntington National bank of Huntington, W. Va., but before its presentation to the Hunt
ington National bank the Crown City bank fails, the holder of said draft will not have a 
preferred claim, but the claim may be allowed as a general claim. 

CoLUMBus, OHIO, December 31, 1913. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbw;, Ohio. 

MY DEAR Srn:-You have submitted to me various correspondence with reference 
to the claim of the Commercial & Savings Bank of Gallipolis, Ohio, against the Crown 
City Bank. The facts with reference to this claim, as I understand them, are as follows: 

A lVIrs. Wocd became in some way the owner of a certificate of deposit for the 
sum of nine hundred ($900.00) dollars, issued by the Crown City Bank. This certifi
cate of deposit she either sold to or deposited with the Commercial & Savings Bank of 
Gallipolis; the Commercial & Savings Bank of Gallipolis sent the said certificate of 
deposit to its Cincinnati correspondent, the Fourth National Bank; the Fourth National 
Bank sent the said certificate direct to the Crown City Bank; the Crown City Bank 
returned to the Fourth National Bank in payment therefor its.draft on the Huntington 
National Ba,nk of Huntington, W. Va.; after the issuance of said draft by the Crown 
City Bank to the Fourth National Bank, but before its presentation to the Huntington 
National Bank, the Crown City Bank was taken over by you for the purpose of liquida
tion, and said draft was rejected and protested upon presentation. The draft was 
then returned by the Fourth Kational Bank to the Crown City Bank of Crown City, 
Ohio, and the said Commercial & Savings Bank now asks that this claim for the amount 
of said draft be allowed as a preferred claim against the assets of the Crown City Bank, 
in your hands, for the purposes of liquidation. 

A case quite similar to this is that of Clark vs. Toronto Bank, being the decision 
o(, the supreme court of Kansas, reported in 2 L. R. A., page 83. The syllabus of this 
case is as fallows: 

"1. Draft as assignment of fund. 
"Ordinarily the issuance of a bank draft does not, prior to its acceptance, 

operate as an assignment of a part of the fund against which it is drawn. 

"2. Same-Insolvency of drawer. 

"Where a bank fails and passes into the hands of a receiver after it has 
issued a draft upon a correspondent bank in which it has funds on deposit, 
and the drawee has notice of the receivership before the draft is presented for 
payment, the title to such deposit passes to the receiver, and the holder of the 
draft, in the absence of any special circumstances, is entitled to no priority 

· over otl)er creditors of the failed bank." 

This case seems to be in accord with the Ohio decisions and statutes. 

I am, therefore, compelled to hold that this claim on the part of the Commercial 
& Savings Bank of Gallipolis cannot be allowed as preferred claim against the assets 
of the Crown City Bank, in your possession, for the purpose of liquidation; it can 
however, be allowed as a general claim. 



.\XXC.\L REPORT OF THE ..iTTOR~'"EY GEXERAL. 833 

The question as between the Commercial & Savings Bank of Gallipolis and :\Irs. 
Wood, who sold to or deposited with said bank the original certificate of deposit, will 
depend entirely upon that transaction and whether the said bank purchased said certi
ficate of deposit, or only received the same for collection. 

27-A. G. 

Very truly yours, 
TniOTHY S. HoGAN, 

Attorney General. 
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(To the Superintendent of Insurance) 
12. 

SUPERINTENDENT OF IXSURANCE-ANNUAL FEE OF 825.00 FOR COL
LECTING INTEREST "C"PON SECURITY DEPOSITS, COl\IPREHEXDS 
CALENDAR YEAR. 

The history of 657, General Code, providing for a charge by the superintendent of 
insurance of 825.00 each year for the collecting and forwarding of interest checks and 
coupons upon bonds and securities deposited, discloses that it is the intention to apply such 
825.00 fee on each 8100,000.00 so deposited to each calendar year, regardless of the fact 
that such deposit may not hm·e been held for the entire year. 

Cou~J\IBUs, Omo, December 14, 1912. 

HoN. D. H. MonnE, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-On December 10, 1912, you made the following request for my 
opinion: 

"Please adviEe tlils department what construction you place upon section 
657, General Code, paragraph as follows: 

"For making and forwarding annually, semi-annually and quarterly the 
interest checks and coupons accruing upon bonds and securities deposited, 
twenty-five dollars each year on each one hundred thousand dollars so depos
ited. (R. S. Sees. 269, 282). 

"We refer you to this specific case: 
"The Svea Fire & Life Insurance Co., Gothenberg, Sweden, was ad

mitted September 7, 1912. 
"This department collected interest on its bonds deposited October 1,1912. 
"Should this department charge the company the full amount of 825.00 

for this collection or pro rate the fee n.ccording to the amount collected on 
October 1st only?" 

It seems to me that it is the intent of this statute to provide for one annual pay
ment by insurance companies to your department for services rendered in making and 
forwarding the interest checks and coupons accruing upon bonds and securities de
posited. Whether scid interest checks are made and forwarded annually, senil-annu
ally or quarterly, it would seem, makes no difference, the fee is twenty-five dollars to 
be paid ooch year; and there is nothing expressed in the statute, nor anything that would 
give rise to the inference that this annual fee of twenty-five dollars is to be prorated 
in any event. 

The meaning is perhaps clearer from this paragraph as it appeared in the revised 
statutes, section 269. It there appeared as follows: 

"Foreign insurance companies shall pay annually, as fees, for making out 
and forwarding annually, senil-annually and quarterly, the interest checks 
and coupons accruing upon bonds and securities deposited, the sum of twenty
five dollars on each one hundred thousand dollars so deposited which fees 
shall be turned over to the state treasurer on warrant of the state auditor." 

I think it is clear from this that one annual payment was intended, and when 
checks are made out and forwarded to the company, your department should charge 
the fee specified, and it makes no difference, in my opinion, whether such checks are 
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made out and forwarded annually, semi-annually or quarterly, the fee is the same; 
and, therefore, your department should charge the company referred to the full annual 
fee specified in this section. 

28. 

Very truly yours, 
TrnoTITY S. HOGA~, 

Attcmey General. 

INSURAXCE EXA::\IIXERS-EXPEXSES, TRA YELIXG-WHILE EX GAGED 
IX PER::\IAXEXT WORK IX THE OFFICE AT COLU::\lBUS, XOT AL
LOWED-8A::\IE ALLOWED WHEX TE::\IPORARILY E::\iPLOYED 
EXA::\llXIXG CO::\IPAXIES IX SAID CITY. 

Examiners emplcyed by the superintendent of insurance, who do not reside in Columbus 
may be allowed their necessary trm·eling expenses whilst temporarily engaged in said city 
in the examin~dion of insurance companies therein. 

When such examiners are pernumently emplcyed, ·however, in the office work of the 
depart1~ent of the superintendent of insurance, they may not be allcwed their expenses. 

CoLU.\IBus, Omo, January 11, 1913. 

HoN. E. H. liooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-ln your letter of October 30th you request my opinion upon the 
following questions: 

"1. Shall the examiners employed by this department be allowed their 
necessary expenses while examini;ng insurance companies located in the city 
of Columbus? · 

"2. Shall such examiners be allowed their necessary expenses while em
ployed in the work of the department in the office of the superintendent of 
insurance?" 

I respectfully refer you to my opinion of May 8, 1911, to the Honorable E. M. 
Fullington, auditor of st.1te, relative to the expenses of inspectors of building and loan 
associations. The direct question asked by the auditor of state at that time was 
whether an inspector who resided in anothet city being assigned to inspect an associa
tion in Columbu~ should be entitled to living expenses while engaged in that work. 
My holding, in brief, was that when an inspector is inspecting an u.ssociation in a city 
other than that of his residence, whether that city be the capital of the state or not, 
all expenses incurred by him while absent from his home are really "traveling expenses." 
This opinion, I think, is n.pplirable to the insurance department proper ns well as to 
the building and loan department, and the sections providing for the inspection of 
insurance companies, wllile not identical· with the provisions for the inspection of 
building and loan associations, are, so far as this particular inquiry is concerned, for 
all practical purposes the same. 

An v_ppropriation is mu.de each year by the legisluture for traveling and other 
expenses of the insmu.nce department superintendent and employes on official bm•i
ness. The mere fact that a company happens to be located in Colurabus does not 
seem to me to preclude an exi!miner who does not live in Columbus from being allowed 
travelin~ expenses while in this city and enga6ed in such an examination. The basis 
of my holdin;.; in regard to officials and employe.; in Columbus is that while perma
nently emplcyed here, or located hefe, they cannot charge living expenses while in this 
city, and can charge only such expenses wheu absent on official business from Columbus. 
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My opinion further is that this rule applies inversely in the case of examiners 
who do not live in Columbus and are not permanently employed here, and that when 
they are here upon orders from you and engaged in examining a company or companies 
located in this city, such traveling expenses should be allowed; but when such examiners 
are brought into this city by you and employed in work in your department, not in 
the examination of associations, and when such period of employment in Columbus 
is of any length, then they would not be entitled to expenses. 

Answering your questions, therefore, I would say: 
1. Examiners employed by your department should be allowed their necessary 

expenses while examining insurance companies when located in Columbus if they do 
not live in this city. 

2. Such examiners should not be allowed their necessary expenses while employed 
in the office of the superintendent of insurance in necessary office work for your 
department. 

287. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIGHT OF INSURANCE COMPANIES TO RECEIVE BANK DEPOSITS 
PLACED WITH SUPERINTENDENT OF INSURANCE, IN ACCORD
ANCE WITH SECTION 3641, REVISED STATUTES, NOW REPEALED, 
WHEN CONTRACTS WHICH DEPOSIT WAS INTENDED TO SECURE 
HAVE BEEN EXECUTED. 

The deposit 'IJJith the state superintendent of insurance required under section 3641 
Revised Statutes, now repealed, should be returned to such companies, as a matter of policy, 
when the contracts which such deposit was intended to secure have been proven to have been 
executed. 

There being no statutory provision therefor, however, the proper method would be for 
such companies to file a friendly Sltit against the superintendent ·and in such suit proof to 
be given of the execution of all obligations pertaining to such contract. 

CoLUMBUs, Omo, May 16, 1913. 

HoN. E. H. MoORE, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:-On January 2, 1913, you made the following request for an opinion: 

"Where a deposit of 830,{)00.00 in securities required to be made by com
panies of other states, under section 3641 of the Revised StatuteR of Ohio, as 
the same stood prior to the amendatory act of April 1, 1902, has been made by 
an insurance company, and all obligations upon contracts executed prior to 
said last named date have been fully extinguished, is it the duty of the super
intendent of insurance to return to such company such deposit, upon appro
priate proof being made of that fact?" 

If the obligations of all contracts made prior to April 1, 1902, by such companies 
had been fully extinguished then there is no further reason for holding the deposit of 
$30,000 made by such companies to secure such contracts and such deposit should be 
returned to said company. The difficulty about the matter is that there is no provision 
of law now existing which provides for the return of such deposits, nor is there any 
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method prescribed by law which you are to follow in satisfying yourself that the reason 
for such deposit no longer exists. It seems to me, therefore, that the only way out of 
the difficulty is to have such company bring suit against you, setting forth all of the 
facts in regard to this matter and praying for a return of such deposit. To a petition 
of this character an answer can be filed, admitting all the facts except the allegation 
that the obligation of all contracts for the security of which such deposit was originally 
made had been extinguished. This should be denied and the company put upon 
proof, and I have no doubt that upon satisfactory proof being produced the court 
could order the return of such deposits. This would protect you and is in fact the only 
method which can be safely followed to accomplish the desired result. 

301. 

Yours very truly, 
TillfOTBY s. HOGAN, 

Attorney General. 

LAW OF THE IMPROVED ORDER OF RED MEN REQUIRING ALL OFFI
CERS TO FURNISH BOND AND PERMITTING CERTAIN GOVERN
ING OFFICERS OF THE ORDER TO SELECT THEIR SURETY COM
PANIES, NOT INVALID. 

There is nothing in the statutes of Ohio which prohibits a fraternal order, such as the 
Improved Order of Red Men, from having in its general law a requirement that all officers 
furnish bond with a surety company, to be selected by certain governing officers of the order. 

CoLUMBUR, OHio, May 16, 1913. 

HoN. E. H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-On April 29, 1913, you referred to me correspondence of your de
partment with Mr. J. A. O'Donnell, great sachem, Troy, Ohio, relative to the issu
ance of security bonds hy the American Surety Company of New York City, to local 
tribes of the Improved Order of Red :'lien of Ohio. 

It seems that on ::\lay 14, 1912, the great council of Ohio of the Improved Order 
of Red :Men, amended section 226, chapter 30 of the general laws of the Improved 
Order of Red ::\fen, as follows: 

"Section 226. The chief or records, collector of wampum, keeper of 
wampum and trustees, before entering into the duties of their chieftaincies, 
shall be bonded with some approved surety company for the faithful per
formance of their duties, and the board of great chiefs shall enter into a con
tract ·with some approved surety company for a blanket bqnd to cover a11 
the tribal chiefs above named. 

"Section 226a. The expenses of said bond to be contracted for by the 
great sachem, great chief of records and keeper of wampum shall be ap
portioned among the tribes, and said amounts shall be transmitted to the 
great chief of records together with six moons per capita tax." 

It further appears that in pursuance of the authority given by said law or reso
lution, the board of great chiefs of said order unanimously selected the American 
Surety Company of Xew York as the surety company to execute such bonds, and that 
the order now requires that the officers named in said resolution give surety bonds 
with the American Surety Compan·y of New York as surety, the cost of said bonds to 
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be apportioned and paid as provided in said section 226a. It does not appear from 
the correspondence before me that any one connected with the order solicits these 
bonds or that any one connected with the order is paid a commission on the same, and 
it must, therefore, be presumed that the bonds arc written through the duly author
ized agents of the company. 

I have not the constitution and by-laws of the Improved Order of Red Men before 
me, and, from the data in my possession, unless there is something in said constitu
tion and by-laws which would prohibit a transaction of this kind, I do not find that 
there is anything illegal in this transaction. The law or resolution primarily pro
vides that the officers named in it shall be bonded by a. bond given by some approved 
surety company. I think that this requirement is valid. The law then delegates to 
certain officers of the order the power and duty to select and approve a surety company. 
This, I think, can also be done. The method may perhaps be open to some criticism 
on the ground that it gives an opportunity for favoritism in the matter of choosing a 
surety company, and also it may be coerci'Ce in making all local tribes pay for bonds 
in a company selected by the governing body, but I take it from what is before me 
that tlus order has a representative form of government, and if the rank and fiie are 
dissatisfied with the manner in which those in authority exercise their powers, that, 
though this order may not have adopted the recall, still all obnoxious officers can be 
readily supplanted in due course of time. 

304. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

POWER OF SUPERINTENDENT OF INSURANCE TO MAKE ASSESSMENT 
UPON MUTUAL INSURANCE COMPANY TO RESTORE IMPAIR
MENT OF CAPITAL, OPERATES ON"LY AS TO GOING CONCERNS
INSOLVENT COMPANY. 

The power of the superintendent of insurance conferred by sections 630, and following 
of the General Code, to compel an assessment to restore impairment of capital of a mutual 
insurance company is permitted to be exercised only against going concerns. 

When a company is undergoing voluntary liquidation, the superintendent of insumnce 
has no further authority in the matter and recourse must be had under section of the General 
Code relating to insolvent corporations. -

COLUMBUs, OHio, June 6, 1913. 

HoN. E. H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

MY DEAR Sm:-I am in receipt of your letter of January 16, 1913, as to the 
Akron Mutual Fire Insurance Company, together with the various enclusures at
tached to your letter. 

It appears from your letter and the conespondence that several years ago the 
Akron Mutual Fire Insurance Company became insolvent, and that the superin
tendent of insurance revoked its license and ordered it to make an assessment of one 
and one-half per cent. in order to restore the impairment of its capital. I am in
formed that this assessment was made and was sufficient to pay off all claims that 
were known at that time; that subsequently the company cancelled all out-standing 
policies and went into voluntary liquidation, and subsequent to this, one or more 
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judgments were obtained against the said company, and the question has arisen as to 
whether your department, under section 630 of the General Code, can again levy an 
assessment in order to satisfy these judgments. 

Section 630 of the General Code is as follows: 

"If it appears to the superintendent of insurance upon satisfactory 
evidence that the funds and assets, other than contingent liability, of any 
company organized on the plan of mutual insurance, after deducting there
from a reinsurance reserve fund, computed in accordance with law, are less 
than its liabilities, such company shall be deemed to have imp::dred its capi
tal. If such impairment exceeds twenty-five per cent. of such reinsurance 
reserve fund, the superintendent shall require such company to make an 
assessment as provided by law in case of impairment of its capital by a mutual 
company, for the amount needed to pay its incurred losses and expenses and 
to make good the reinsurance reserve fund required by law. The assess
ment shall be paid within such period as the superintendent names in the 
requisition." 

' It appears from this that this section only applies to companies that may be called 
going-concerns. Under it, when the superintendent of insurance ascertains that the 
capital of any such company is impaired, he may require an assessment to be made, 
and to be paid within such period as he may prescribe. 

Section 633, General Code, is as follows: 

"Upon default of a company to comply with the requisition of the super
tendent of insurance, the superintendent shall communicate the fact to the 
attorney general, who shall apply to the court of common plen.s of the county 
in which the principal office of the company is located for u.n order requiring 
such company to show cause why its business should not. be closed. The 
n.ttorney .general shall 11.ive the company such notice of the pendency of the 
v.pplication n.s the comt directs, and thereupon the comt shall hear the alle
gations and proof of the respective parties, or refer the l.l.pplica1ion of the 
attorney general to a referee." 

Section 634, General Code, is as follows: 

"If it appears to the satisfaction of the court that the assets of such 
company are reduced below the amount so required by law, or that the inter
est of the public so require, the court shall decree a dissolution of the com
pany and distribution of its assets. A transfer of stock of a company made 
during the pendency of such investigation shall not release the party making 
the transfer from his liability for losses which have occurred previous to the 
transfer." 

As stated above, I gather that this company went into volunt:J.ry liquidation 
after the first assessment was ordered and paid by the superintendent of insurance, 
and, therefore, it would seem that the superintendent of insurance has now no further 
authority in the matter, and that the proper course to follow would be under the sec
tions of the General Code relating to insolvent corporations. 

Y ourR very truly, 
Tn!OTHY s. HOGAX, 

Attorney General. 
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316. 

RIGHT OF INSURANCE COMPANY ORGANIZED IN DISTRICT OF COLUM
BIA TO DO BUSINESS IN OHIO UPON DEPOSIT OF SECURITIES TO 
THE SUPERINTENDENT OF INSURANCE OF THE DISTRICT IN 
ACCORDANCE WITH RULES PRESCRIBED BY SAID SUPERIN
TENDENT AND APPROVED BY THE COMMISSIONERS OF SAID 
DISTRICT. 

Under section 9367, General Code, an insurance company organized in the District 
of Columbia may do business in this state upon depositing the security required by said 
section with the superintendent of insurance of the District of Columbia, in accordance 
with the provisions of this statute, and in the manner prescribed by rules adopted by the 
superintendent of insurance of the district and approved by the commissioners of said 
district. 

For this purpose the District of Columbia may properly de deemed a state and the 
rule adopted by the commissioners and approved as authorized by act of congress may be 
considered a law of the state within the comprehension of said section 9367, General Code. 

Inasmuch as this statute requires a certificate from the superintendent of insurance 
or other officer of another state to the effect that he holds in trust and on deposit the pre
scribed securities, a certificate from such officer to the effect that such securities have been 
deposited with a bank would not be a compliance with the law. 

CoLUMBus, Omo, June 6, 1913. 

HoN. EDMOND H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-In your letter to me, dated January 17, 1913, you make the follow
ing request for my opinion: 

"The Equitable Life Insurance Co., of Washington, D. C., ha~ m!>.de 
application for admission to this state. Section 9367, General Code, provides 
f9r the deposit to be made by life insumnce companies as transacting such 
business within this state, where the secmities are not deposited with this 
state, they are to be deposited 'with the officer of the state in which such com
pany was organized, designated by the laws of such state to receive them.' 

''The com pa.ny in question is organized under the laws of the United States 
No person or officer within the district is designated by law to receive such 
securities. 

"It is not practical to make the deposit with this state for the reason 
that the company desires to do business also within the state of Maryland, 
and, perhaps, elsewhere, in which event, a deposit with this state would be of 
no avail, a~ the laws of other o;;tates are similar to our own and provide that 
the deposit must be made with the respective state in which admission is sought 
or with the state where the company is organized. 

"The commissioners of the district are authorized to make regulations for 
the government of the insurance department in matters where the law was made 
no provision. 

"With the approval of the district commissioners, the company seeks to 
deposit the securities with the Commercial National Bank, under an agreement 
(a. copy of which is filed with this department) that such securities shall be 
deposited and remain in trust for the benefit and security of all the policy 
holders of the company, and that they shall not be released except upon a 
certificate Eigned by the superintendent of insmance of this state, and the 
superintendent of insurance of the District of Columbia., declaring that the 
said deposit is no longer required. 
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"I v.Tite to inquire if, in your opinion, such deposit can be taken as a 
substantial compliance with the law sufficient to authorize the admission of 
said company to this state. 

"The company otherwise appears to me to be a clean and conservatively 
managed company, and I have found no further objection to it~ admission 
save only the matter of deposit referred to." 

841 

There has also been forwarded to me the following certifcates made by the Com
mercial l'\ational Bank of Washington, D. C., and by George W. In!!hl'.m, superin
tendent of insurance of the District of Columbia, respectively. 

"DISTRICT OF CoLUMBIA. 
WASHINGTON, February 24, 1913. 

"THE COMMERCIAL l'\ATIOKAL BAKK, a corporation duly incor
porated under the laws of the United States and located in said District of 
Columbia, hereby certifies that attached hereto is the certificate of the superin
tendent of insurance of the District of Columbia, dated February 21, 1913, 
reciting the rule and regulation of said superintendent requiring 8100,000.00 
of the assets of the Equitable Life Insurance Company to be invebied in the 
notes and mortgages described (in items) in the schedule attached to said 
certificate and deposited with the said The Commercial National Bank, in 
truSt for the benefit of the policy holders of said company; that in pursuance 
of said rule and regulation, said Equitable Life Insurance Company did on 
December 10, 1912, duly deposit with said The Commercial National Bank 
the notes and mortgages referred to and described in said certificate and the 
schedule attached thereto, for the benefit of the policy holders of said com
pany; that said securities consist of said promissory notes and mortgages, 
and said mortgages are on unincumbered real estate in said District of Colum
bia, of at least double value of the respective amounts loaned thereon, and said 
securities are worth at least one hundred thousand dollars. That said deposit 
cannot be withdrawn without the consent of the superintendent of insurance 
of the District of Columbia, and the consent of the superintendent of insurance 
of the state of Ohio; a.nd that said deposit ever since bas been and is now so 
maintained. 

"IX WITNESS WHEREOF, the said The Commercial Xational Bank 
has hereunto set its name, by R. E. Clapham its preRident, and T. K. Sands, 
its cashier, and caused its official seal to be affixed hereto, the day and year 
first above mentioned. 

"The Commercial Xational Bank, 
By R. E. Clapham, President. 

T. K. Sands, Cashier." 

(Attached to the same is a list of said notes and mortgages.) 

"DEPARTMENT OF INSURANCE OF THE DISTRICT OF COLUMBIA." 

"WAsHINGTON, February 21, 1913. 

"I, GEORGE W. ll'\GHAl\1, do hereby certify that I am the superin
tendent of insurance of the District of Columbia, and that The Equitable 
Life Insurance Company is a corporation duly organized under the laws of 
the congress relating to the District of Columbia, and is duly authorized to 
transact business of life insurance; that under the authority conferred upon me 
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as such superintendent of insurance by said laws of the congress I duly made 
and promulgated a rule and regulation requiring said company to invest one 
hundred thousand dollars of its assets in promissory notes secured by mor,gages 
on unincumbered real estate in said District of Columbia, of at least double 
the value of the amount loaned thereon, and deposit the same v.ith The Com
mercial National Bank of Washington, D. C., in trust for the benefit of the 
policyholders of said company, said deposit to be so maintained and not with
drawn for substitution of other securities or otherwise without the consent of 
the superintendent of insurance of the District of Columbia; that said rule 
and regulation was duly approved by the commissioners of the district of 
Columbia; that in pursuance of said rule and regulation, said the Equitable 
Life Inswance Company duly so invested one hundred thousand dollars of 
its assets in said described securities, and a schedule of the notes and mort
gages in which said investments were so made is hereto attached, showing 
respective dates of notes and mortgages, amounts of loans, location of real 
estate mortge.ges, values thereof, maturity of loan and rates of interest payable 
on the loans; that I am satisfied said notes and mortgages are worth at least 
one hundred thousand dollars; that in pursuance of said rule and regulation 
said company on December 10, l!H2, duly deposited said notes and mort
gages with said The Commercial National Bank of Washington, D. C., in trust 
for the benefit of the policyholders of said company, and under a stipulation 
that the same cannot be withdrawn without the consent of the superintendent 
of insurance of the District of Columbia and the consent of the superintendent 
of insurance of the state of Ohio; that said deposit has been ever since and is 
now so maintained. 

"IN WITNESS WHEREOF, I have hereunto set my hand and caused 
my official seal to be affixed, the day and year first above written. 

"GF.o. W. INGHAM, 

"Superintendent of Insurance of the District of Columbia." 

(Attached to the same is a list of said notes and mortgages.) 

Section 9367 of the General Code of Ohio is determinative of this question, and 
is as follows: 

"No such company shall transact any business of insurance in tlus >it:J.te 
unless one hundred thousand dollars of its assets are invested in the interest 
paying bonds or stocks of the 1:nited States, or of this state, or of any munici
pality or county thereof, or in the interest paying ste.te bonds or stock of some 
other state of the 1:nited States, of the m~.rket value of one hundred thousand 
dollars in the city of X ew York or in bonds and mortgages on unincumbered 
real estate in this state, or in the state under the laws of which it was organized, 
of at least-double the value of the amount loaned thereon, 2-nd such bonds 
and mortgages are deposited with the superintendent of insurance of this state 
or the chief finanCJal or other officer of the state in which such company was 
organized, designated by the laws o: such state to receive them. If such bonds 
and mortgages are deposited with the superintendent of insurance or other 
officer of another state, the superintendent of insurance of this st:>.te shall be 
furnished with the certificates of such state officer, under his hand and official 
seal, the.t he as such officer, holds in trust and on deposit, for the benefit of 
the policy holders of such company, the securities above mentioned, giving 
the items thereof, and stating that he is satisfied such securities are worth 
at least one hundred thousand dollars." 
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I have been furnished a most able and comprehensive brief on this question by 
Hon. A. I. Vorys, and without going into the question fully, I mr.y se.y that I agree with 
his view, that if power has been delegated to the superintendent of insurance of the 
District of Columbia to make a rule requring deposits by insurance companies in 
practically the same manner as Rm·h requirement is made by section 9367 of the Gen
eral Code of Oliio, such rule could be held to satisfy the requirement to the extent 
that it would have the same effect as a law; :J!~o thot the District of Columbia can be 
com:idere·l, for the purpcses of this question, as a state; but it seems to me that the 
deposit, as mafic in this instance, does not me3t the mandatory requirements of our 
act. You will take notice that section \1367 makes it mandatory thnt such bonds and 
mortgages must be "deposited with the superintendent of insurance of this state or the 
chief financial or other officer of the stale in which such company was organized, des·ignaled 
by the laws of such stale to receive them." The requirement is further that, "If such 
bonds and mortgages are deposited with the superintendent of insurance or other 
officer of another state, the superintendent, of insurance of this state shall be fmnished 
with the certificate of such state officer, under his hand and official seal, that he, as such 
officer, holds in lru.st and on deposit, for the benefit of the policy holders of such company, 
the securities aboz•e mentioned." 

This requirement seems to be mandatory and plain, it spec;ifies directly that such 
deposit must be made with the chief financial or other officer of the state * * * 
designated by law to receive them, and further it specifies and requires that you, as 
superintendent of insurance of this state, must be furnished with the certificate of such 
state officer that he, as such officer holds in trust and on deposit said securities. 

It v.ill be seen from the certificate made by The Commercial National Bank and 
by the superintendent of insurance of the District of Columbia that these securities 
are not held by any officer of the District of Columbia, but that they are held by the Com
mercial Kational Bank of the city of Washington D. C. Therefore, it would be im
possible for the superintendent of insurance of the District of Columbia (granting for 
the purpose of the argument that the District of Columbi;:~ can be treated as a state, 
and the rule of the superintendent of insurance as a law) to furn,i,sh you the certjficate 
required by secti9n 9367. 

I have reached this conclusion with great reluctance, for I understand from you, 
and other sources, that this is a most excellent company, and one which your depart
ment would be glad to have do business in this state; but I am convinced that the 
legislature intended, in making this requirement as to the trustee for such deposits by 
insurance companies, to protect the policy holders to the greatest possible extent by 
requiring such deposit to be m:1de in all cases "l"lith the superintendent of insurance of 
this state, or with the chief financial officer or some other officer of the state in which 
the company was organized, designated by the laws of such state to receive and hold 
such deposits. This requirement b!\ing made RO pi:.Un and explicit it seems to me it 
would be not only improper, but contrary to the fundamental rules of statutory con
struction to read an exception into this statute upon this important particular. 

Addendum: 

Yours very truly, 
TU.IOTBY s. HOGAN, 

Attorney General. 

Sinoe writing the above opinion the superintendent of insurance of the District of 
Columbia has made a rule requiring deposits made by legal reserve life insurance 
companies to be made with him for the benefit of the policy holders of such companies. 
This rule ha'S been approved by the commissioners of the District or Columhia, and a 
certified copy of tne Fame has been filed with you, and in pursuance of said rule the 
Equitable Life Insurance Company of the District of Columbia has made a deposit of 
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$100,000 in securities with the superintendent of insurance of the District of Columbia, 
and such fact has been certified to you. The certifica.te evidenring this deposit is as 
follows: 

"UNITED STATEs oF AMERICA, DisTRICT OF CoLUMBIA, 

DEPARTMENT OF INSURANCE. 

May 13, 1913. 

"I, GEORGE W. INGHAM, do hereby certify that I am superintendent 
of insurance of the District of Columbia; that the Equitable Life Insurance 
Company is a corporation duly organized under the laws of the congress relttt
ing to the District of Columbia, and is duly authorized to transact the business 
of life insurance; that under the authority conferred upon me as such super
intendent of insurance by said laws of the congress, I duly made and promul
gated a rule and regulation requiring that when a legal reserve, life insurance 
company, authorized under the la~s of, and located if! the District of Colum
bia, shall make a deposit of securities in the District of Columbia for the 
benefit of its policy holders, such deposit shall be made with the superintendent 
of insurance, in trust for the benefit of the policy holders of the company, 
and such deposit shall be held by said superintendent of insurance of the Dis
trict of Columbia in trust for the benefit of policy holders of the company until 
all the obligations of the company, for the protection of which the deposit is 
made, are paid or extinguished; subject, however, to the right of the company 
to sub'>titute other acceptable securities and to receive the interest, dividends 
and income on said securities so long as the same are not required to discharge 
the liabilities for the protection of which said deposit was so made, a copy of 
which said rule and regulation is hereto attached, together with the certificate 
of approval of the same by the commissioners of the District of Columbia: 

"That by a further rule and regulation I duly required said The Equitable 
Life Insurance Company to invest one hundred thousand dollars ($100,000.00) 
of its assets in promissory notes secured by mortgages on unincumbered rea1 
estate in said District of Columbia, of at least double the value of the amount 
loaned thereon, and to deposit said securities with me as said supelintendent 

of insurance in •rust, in pursuance of said 1ule and regulation. 
"I hereby further certify that said The Equitable Life Insurance Com

pany duly so invested one hundred thousand dollars (8100,000.00) of its assets 
in said described securities, and a schedule of the notes and mortgages, in 
which said investments were so made, is hereto attached, showing respective 
dates of notes and mortgages, amounts of loans, location of real estate mort
gaged, values thereof, maturity of loan and rates of interest payable on the 
loans; 

"That I am satisfied said notes and mortgages are worth at least one hun
dred thousand dollars, and that said The Equitable Life Insurance Company, 
in pursuance of said rule and regulation, did on the 13th day of May, 1913, 
duly deposit all of said notes and mortgages with me as said superintendent 
of insurance and trustee, and I certify that said rleposit ever since has been 
and is now so maintained. 

"And I certify that as said superintendent of insurance of the District of 
Columbia, I hold said securities in trust for the benefit of all the policy holders 
of said company, and that said deposit cannot be withdrawn until all the obliga
tions of the company, for the protection of which sa_id deposit was made, are 
paid or extinguished; subject, however, to the right ol the company to s'ubsti-
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tute other acceptable securities and to receive the interest dividends and 
income on said securities so long a'S the same are not required to discharge the 
Jiabi,lities for the protection of which said deposit was so made. 

"IN WITNESS WHEREOF, I have hereunto set my hand and caused 
my official seal to be 8flixed, the day and year first above written. 

"GEo. W. INGHAM, 

"Superintendent of Insurance of the Diatrict of Columbia." 

The certificate of the commissioners of the District of Columbia showing the rule 
made by the superintendent of insurance and the approval of the same by said com
missioners is as follows: 

WASHINGTON, May 10, 1913. 
"Ordered: 

"That the following rule and regulation of the superintendent of insurance 
of the District of Columbia is hereby approved by the commissioners of the 
District of Columbia, viz: 

"UNITED STATES OF AMERICA, DISTRICT OF COLUMBIA, 

DEPARTllENT OF INSURANCE·. 

"May 10, 1913. 
"Under the provi,sions of section 646 of the laws of congress rela-Qing to 

insurance, providing: 
"Said superintendent shall have power to make such rules and regulations 

subject to the general supervision of the commissioners, not inconsistent with 
law, etc." 

"and section 645, providing: 
"Said superintendent shall have supervision of all matters pertaining to 

insurance, insurance companies and beneficial orders and associations, subject 
only to the general supervision of the commissioners. 

"The superintendent of insurance of the District of Columbia, subject to 
the approval of the District commissioners, hereby make and establishes the 
following rule and regulation, to wit: 

"When a legal reserve, life insurance company, organized under the laws 
of and located in the District of Columbia, shall make a deposit of securities 
in the District of Columbia for the benefit of its policy holders, such deposit 
shall be made with the superintendent of insurance, in trust for the benefit of 
the policy holders of the company, and such deposit shall be so held by said 
superintendent of insurance of the District of Columbia in trust for the benefit 
of policy holders of the company, until all the obligations of the company, for 
the protection of whj.ch the deposit is made, are paid or extinguished; subject, 
however, to the right of the company to substitute other acceptable securities 
and to receive the interest, dividends and income on said securities so long as 
the same are not required to discharge the liabilities for the protection of 
which said deposit was so made. 

"GEo. W. INGHAM, 

"Superintendent of Insurance of the District of Columbia." 

The laws of the District of Columbia relative to insurance are very brief, make 
simply general provisions and give very broad discretioru.ry power to the superintendent 
of insurance to prescribe rules for the conduct of insurance companies and their business. 

Sertions 645 and 646 are as follows: 

"Section 645. * * * Said superintendent shall have super-
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vision of all matters pert,tining to insurance, insurance companies and bene
ficial orders and associations, subject only to the general supervision of the 
commissioners." 

"Section 646. * * * Said superintendent shall have power 
to make such rules and regulations, subjert to the geneml supervision of the 
commissioners, not inconsi'ltent with law, a& to make the conduct of each 
company in the same line of insurance conform in doing business in the district." 

Under the authority of section 646 the superintendent of insurance made the rule 
which is above set out. Under this same authority the superintendent of insurance of 
the District of Columbia has made 1egulations as to the basis for calculating reserves 
for fire and life insurance companies, a rule prescribing the table which shull be used 
in computing the reserves of life insurance companies, also rules prescribing the class 
of investments for the capital of life insurance companies, and in fact rules on prac
tically all the important branches of the insurance business which in our state are 
covered by specific laws. 

Quoting again section 9367, General Code, which is as follows: 

"No such company shaH transact any business of insurance in this state 
unless at least one hundred thousand dollars of its assets are invested in the 
interest paying bonds or stocks of the United States, or of this state, 
or of any municipality or county thereof, or in the interest paying state 
bonds or Stocks of some other state of the United States, of the market vafue 
of one hundred thousand dollars in the city of New York, or in bonds and 
mortgages on unincumbered real estate in this state, or in the state under 
the laws of which it was organized, of at least double the value of the amount 
loaned thereon, and such bonds and mortgages are deposited with the super
intendent of insurance of this state or the chief financial or other officer of the 
state in whkh such company was organized, designated by the laws of such 
state to receive them. If such bonds and mortgages are deposited with the 
superintendent of insurance or other officer of another state, the superin
tendent of insurance of this state shall be furnished with the certificate of 
such state officer, under his hand and official seal, that he as such officer, holds 
in trust and on deposit, for the benefit of .the policy holders of such company, 
the securities above mentioned, giving the items thereof, and stating that he 
is satisfied such securities are worth at least one hundred thousand dollars." 

The companies particularly referred to are specified by section 9365 which provides: 

"No company organized by act of congress, or under the laws of any other 
state of the United States, shall transact any business, etc." 

Strictly speaking this company would be a company in no way subject to or recog
nized by the laws of this state for it is not organized by an act of <'Ongress nor is it 
organized under the laws of any other state of the United StateR, but it i.s organized 
under the laws of the District of Columbia. 

I take it that it was not meant by the enactment of our insurance code relative 
to foreign insurance companies, to exclude companies which might be organized in any 
district or territory of the United States from doing business in this state. If such 
had been the intention it would have been expressed; nor do I take it that it was the 
intention to allow such companies to do business in this state without complying with 
our statutes. On the contrary, I think that the only reasonable construction to be 
placed upon our laws is that these laws are made for the protection of the policy holders 
in insurance companies, they are not made to discriminate against any company 011 

account of its location. In brief, these statutes make requirements for the protection 
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of policy holders and if insurance companie~ comply with the~e requirements then I 
think hey could, under our Jaws, no matter where they l!re located, and should be 
allow to do businesR. 

Section 9367, I take it, should not be construed from u. territorial view point nor 
from the standpoint of the insurance eompanies. Its purpo5e, it seems to me, i~ to 
provide that no forei~n life insurance company ~hall transact business in this state 
until at least 8100,000 of its assets, invested as required by the section, are deposited 
with the superintendent of insurance in this state or \\ith the chief fin:meial or other 
officer of the state in which the company was org:lnized, de,ignated by the lav:s of 
such state to receive sueh t!epo~its. The purpose of the st:J.t ute is to secure the deposit 
of the securitie~ with some official of the sto,te. It SPems to me that it iR not essential 
that the tcrritmy in which the company is located shall bP :.~ :>tate. There would be 
no reason whatever for such a holding beC'ause ii would only re;mlt in exclucling com
panies orgn.nized in the District of Columbia or in some territory of the "Cnited States 
no matter how sound such companies might be, and for the r;.dditional reason that if 
such was the holding then we would have no laws that Pould be applied to such com
panies, and they consequently would be allowed to do bUBiness in this state \\·ithout 
corning under such requirements. In addition, for the purpose of this question, as well 
as for pmctically all purposes relating !o comity and intercourse between the states, 
the District of Columbia can be trea.ted as a state. 

In fact it seems to me that upon the question of insurance and the transaction of 
insurance business, as between the District of Columbia and the state of Ohio, the 
District of Columbia is for all practical purposes a state. 

It is also my opinion that the rule promulgated by the superintendent of insurance 
ot the District of Columbia under the authority 1/,iven him by the code ot that state, 
for all practical purposes, answers the requirements of section 9367, that the deposit 
shall be with the "chief financial or other officer * * * designated by the 
Jaws of such state to receive them.'' If it is within the authority of the commissioner 
to make this rule, then such rule must be considered as a Jaw of the state, just. as the 
rules or orders made by our public utilities commission, when reasonable and within 
their powers, have the force and effect of laws in thi~ state. (56 Fed. 746, and many 
other cases which could be cited.) 

But a~ain, the question <>s to whether or not this rule is :1 l:tw, is immatmbl so 
far as this inqni1y is concerned. \Yhether it is a rule or a bw, its purpose is to require 
the insmanee comp:1nies to make the deposit with the superintendent of insurance, 
and the insnrance company has complied with this requirement aud made the deposit. 
If any objePtion should be made, it would have to be made by the insurance company, 
and as stated, it ha~ complied with the order, and in so doing has met the requirement 
made by our statute.· 

:\Iy opinion, therefore, is that tlu~ company has done everything which is required 
by section !J367; tlmt the only pos1-ible ground upon which it could now be excluded 
would be that. the District of Columbia is not a sta1c, and tlus holding would result 
in const.ruing ~eetion 9367 as a prohioitive stdute in l'<'g:~r<l to in~umncc companies, 
that is pwhibitive on account of locatiou, and not of qndific:ttion, a,d I c~n find noth
ing in tllis f:ection or in any of the sections of our insur:·.ncc eode whieh indicate the 
intcnf,;on of the le;:?;islature to exclude a company organizr tl anywhere in the lTnit ed 
Std<'.<, wlueh complies with all the requirements of our bws, from doing buHinP~~ in 
this Ht.ate simply on account of its location. 

I am, therefore, of the ophlion thu.t the dcpo>it m~.dc by tJ.i~ comp:.my \\ifh the 
superintendent of insuranpe of the Dih-trict of Colo!mbia is ~~ sub&i:mtial requirC'meut 
with our laws and is sufficient to authorize the adnu~-ion of this company to do bUBi-
ncss in this state. Yours very truly, 

TmoTHY S. lloGAX, 
Attorney Genual. 
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429. 

ASSIGNMENT OF WAGES FOR PURPOSE OF PAYING IKSURANCE PREM
IUMS IS INVALID. 

Insurance premiums are not necessaries within the purview of section 12946-1 and 
section 12946-2, General Code, and the assignment of f1tture or unearned wages for the 
purpose of making provision for the payment of insurance premiums is invalid. 

CoLUMBUs, Omo, August 11, 1913. 

HoN. E. H. ::\foORE, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-1 have your favor of June 28, 1913, requesting opinion from me in 
which you say: 

"I enclose you a letter from the Standard Accident Insurance Company 
which is self explanatory. 

"The matter concerning which a ruling of tills department is asked is one 
not relating primarily to insurance, but is of considerable moment and general 
interest, for all of which reasons I respectfully request your opinion as to the 
ronstwction to be placed upon section 2 of senate bill No. 132, being an act 
to provide for the payment of wages at least twice in each calendar month. 
Such request·resolves itself into two queries: 

1. "Does the act in question forbid any assignment of wages except to 
the extent of 10 per rentum thereof, and then only for necessaries? 

2. "Are insurance premiums 'necessaries' within the purview of the act?" 

The act referred to by y.ou (103 0. L. 154) has been carried into the General Code 
as sections 12946-1 and 12946-2, and the same provide as follows: 

"Section 12946-1. That every individual, firm, company, copartnership, 
association or corporation doing business in the state of Ohio, who employ 
five or more regu}ar employes, shall on or before the first day of each month, 
pay all their employes engaged in the performance of either manual or cler
ical labor, the wages earned by them during the first half of the preceding 
month ending with the fifteenth day thereof and shall on or before the fif
teenth day of each month pay such employes the wages earned by them during 
the last half of the preceding calendar month; provided however, that if at 
any time of payment an employe shall be absent from his or her regular place 
of labor and shall not receive his or her wages through a duly authorized 
representative, such person shall be entitled to said payment at any time 
thereafter upon demand upon the proper paymaster at the place where such 
wages are usually paid and where such pay is due. Provided nothing herein 
contained shall be constrw:d to interfere with the daily or_ weekly payment 
of wages." 

"Section 12946-2 No such corporation, contractor, person or partnership 
shall by a special contract with an employe or by any other means exempt 
himself or itself from the provisions of this act, and no assignment of future 
wages, payable semi-monthly, under these provisions shall be valid, but 
nothing in this act shall prohibit the assignment by an employe of ten per 
centum of his personal earnings, earned or unearned, to apply on a debt for 
necessaries. Whoever violates the provisions of this act shall be punished by 
a fine of not less than twenty-five nor more than one hundred dollars." 
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The questions submitted by your inquiry depend for their solution upon a con
struction of the last section of the Generul Code above set out. I am of the opinion 
that the words "payable ~emi-monthly" found therein, limit and are de~rriptive of 
the words "future W9_ge~" immediately precedinl!, and not the word "acsij!r.mer.ts." 
This is evident from the whole context of the act, and especially from the words under 
"these proviEions," immediately follmvinp; the descriptive words in question. It 
follows, therefore, that no a~~ignment of future wages by an employe who is within 
the provi>ions of this a.ct is valid unless the fUme Ehall be to apply on a debt for neces
saries, and then only to the extent of ten per centum of Rueh future or unearned wages. 

Your inquiry however, is whether the act in question f01bids any assignment of 
wages except for necessa.ries to the extent of tPn per cent. thereof. Prior to the enact
ment in question it was the decided Jaw in this state that an assignment of wages 
whether em ned, or to be earned in the future, under an existing employment was 
valid. 

Rodijkeit vs. Andrews, 74 0. S., 104. 
Porter vs. Dunlap, 17 0. S., 5!)1. 

The language of the enacting clause "no assignment of future wages payable semi
monthly under these provisions shall be '\•alid" re2.d separate and apart from the pro
viso or saving clause following is affective to invalidate all assignments of future wages 
by an employe within the provisions of this act. The express reference in the language 
quoted to future wages excludes by implication wages that have been earned from 
the meaning of the language quoted and leaves wholly tmaffected and unchanged the 
prior law permitting the assignment by an employe of wages that have been earned. 
(73 0. s. 64, 80.) 

The proviso or saving clause immediately following the enacting clause of section 
12946-2, is as follows: 

"But nothing in this act shalt prohibit the assignment by an employe of 
ten per centum oi his personal earnings, earned or unearned, to apply on a debt 
for necessaries." 

The question suggested by this language of the statute is, whether or not the 
language quoted having expressly provided that an assignment by an employe of ten 
cent. of his personal earnings, earned or unearned to apply on a debt foL" necessaries 
shalt not be prohibited, prohibits by implication, an assignment by him of earned 
wages other than for necessaries. The language quoted, though not formally so stated, 
is in suLbtance and effeet but a proviso or .-laving clause, in that its only manifest pur
pose is to limit or restruin the operation of the general terms contained in the enacting 
clause of this section immediately preceding, and is not, therefore, to be considered as 
an enactment in addition to what precedes. 

Allen vs. Parish, 3 Ohio, 187, 193. 
Zumstein vs. Mullen, 67 0. S., 382, 409. 

'It is the matter of the succeeding words and not the form, which de
termines whether it is or not a technical proviso." 

Carroll vs. State, 58 Ala., 401. 

The language of the section making provision as to assignments of wages for nec
essaries was not in the bill as introduced, but was inserted afterwards, and before 
enactment. As before noted, the terms of the section, apart from the saving clause, 
was to make invalid assignment-s of future wages for any purpose; and it is reasonable 
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to believe that the legislature, by incorporating in the act the particular language 
noted as to assignments of wages for necessaries, were actuated therein by a purpose 
only to withdraw such assignments of future wages from the inhibition of the enacling 
clause which in itself made invalid all assignment of future wages. I conclude, there
fore, that the provisions of this section ·as to assignment of personal earnings for nec
essaries, is not an independent enactment, but is in substance a proviso or exception, 
and as such, effective in its operation only as a limitation on the terms of the enacting 
clause immediately preceding. 

Buckman vs. State, 81 0. S., 171, 180. 

On the com:iderations above noted as pertinent to the construction of this section, 
I am of the opinion t.hat assignments by employes who ure within the act, of wages 
that have been earned is not inhibited, and the prior In.w as to such assignments remain 
unaffected and unchanged. Moreover, the congideration that statutory provision 
which attempt to abrogate or .modify a well establi~hed rule of the common lnw should 
not be extended beyond the plain import of the words used, le2.ds to the same con
clusion that the prior law respecting the assignmcPt of w2.gcs tlu;t have been earned is 
unaffected by anything in this section. 

Felix vs. Griffith, 56 0. S., 39. 
State, ex rei., vs. Fronizer, 77 0. S., 7, 16. 

It may be added, that where possible, a legislative enactment should not be so 
construed m: to inject any unnecessary question as to its constitutional validity in 
whole or in part. 

Burt vs. Rattle, 31 0. S., 116 
Bobilya vs. Priddy, 68 0. S., 373, 387. 

It is to be concluded, therefore, that the effect and only effect of this section is 
to inhibit ~.nd invalidate all assignments by employes within the ::~ct, of future or un
earned w~.ges excepting assigments thereof to apply on 'debts for necessaries, which by 
its terms are valid to the extent of ten per cent. of such future or unearned wages. 

The second queslion made in your inquiry is: Are insurance premiums neces
saries within t.he purview of the act'! It is evident that the word "necessaries" as 
used in section 12946-2 is used primarily in the same sense as that properly !.!.scribable 
to the word as used in our exemption laws with respect to executions or attachments. 
(Sections 10253, 11725, 11738, 11819, General Code.) 

In none of the sections of the exemption laws r.bov(' noted is there ::~ny attempt 
to define the word "necessaries" as used therein. The term is one whose me:.wing is 
often import£jllt in other connections r.nd is applied to other legal relations; such as 
that of infants and persons mentally incompetent with respect to commod,it,ies, serv
ices or other things of value furnished to them; like\\ ise that of the husband or parent 
with respect to goods or services furnished the wife or child. There are still other 
relations in which the signification of the term may become impmtant in the par
ti<'ular case. 

Though the immediate context indicates that the legislature in the u'le of the 
term "necessaries," in section 12946-2, used the same primarily in the sense in which 
the term is used in the exemption laws, yet, in the construction of this section it may 
become important to determine ·the signification of the term as applied to other legal 
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relations. This would be true, for instance, with respect to a minor employed under 
the provisions of the act whose cireumstn.nces might not be such as to bring him within 
the protection of the exemption laws. 

It has been suggested that some decisions limit the definition of necessaries for 
an infant may contruct to D nan-ower class than do the exemption statutes. (9 X. 
P. X. S., 582.) 

I am of the opinion however, that. whn,tevcr difference there m::~y be in the atti
tude of the courts with regard to the rights of creditors as against an infant on the 
one hand, and a_!!;ain~t persons setting up exemption laws on the other, has respect 
rather to the circumstn.nces under which the goods or services claimed to be necessa
ries are furnished thn.n to any difference in the defiPition or meaning of the term itself 
in the two relations: For example, though one. furnishing supplies to an infant as 
necessaries is bound to know whether he is already supplied, such is not the case under 
our exemption laws with respect to attachment on a claim for necessaries furnished 
an adult person. 

Smith vs. Getz, 9 C. C. N. S., 321, 323. 

In no relation in which the proper definition and meJ.ning of the term may become 
important, do I understand that the term is ever one of absolute or fixed signification. 
In every instance the question in so far as it may depend on the signification of the 
term is largely a relative one depending on the facts and circumstances of the par
ticular case. 

Bouvier as quoted in the case of Watkins vs. Schleeter, 7 N. P., 42, defines the 
term as follows: 

"Such things as are proper and requisite for the sustenar.ce of man, in
cluding food, clothing, medicine and habitation, the term 'necessaries' is not 
confined simply to what is requisite barely to support life, but includes many 
of the conveniences of "refined society. It is a relative term which mum be 
applied to the circumstances and conditions of the party." 

"The word 'necessaries' is.not used in the Ohio statutes in the narrow 
of articles which are indispensable, but it includes all articles which will 
enable them to li\•e conveniently and decently accord~ng to the custom of 
those a.mong whom they res'ide." 

Pittsburg Water Heating Co. vs. Meckel, 9 N. P. N. S., 581. 

However, before the law will permit an inquiry ~nto the facts of a particular case 
to determine whether articles or services are "necessaries" they must be of such nature 
or character that the law can say concerning them that under some circumstance 
or character that the law can say COI]Cerning them that under some circumstance 
they may be considered as such. In other words, though the term itself is a relative 
one, there are some things which as a matter of law may be said not to be "neces
saries." 

Tupper vs. Cadwell, 12 Met. 55!:1. 
Simpson vs. Pru. Ins. Co., 184 Mass. 349. 

In this state, it has never been suggested that insurance contracts may be clu.ssed 
as necessaries or that premiums thereof are binding and collectable oblip,ations as 
such. On the contrary, it has been assumed that u.s against an infant, insurance pre
mium~ are non-enforcible and voidable at his option. 
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Life Ins. Co. vs. Hilliard, 63 0. S., 478, 491. 

Since the decision in the above case infants have been made competent by statute 
to contract for life insurance within certain limitations (section 9392-I, G. C.). 
This legislation is without significance here, other than as legislative recognition of 
the fact that, aside from the provisions of the statutute, insurance contracts of an 
infant are not on any consideration enforcible against him. 

In other jurisdictions the decisions have been to the point that insurance con
tracts are not within the class of necessaries in the legal sense of that term as here used. 

Simpson vs. Pru. Ins. Co., 184 Mass. 349. 
N. H. Met. Ins. Co. vs. Noyes, 32 N. H., 345. 
Johnson vs. N. W. Mut. Life Ins. Co., 46 Minn., 365, 370. 

I am therefore of the opinion that insurance premiums are not "necessaries" 
within the purview of the act in question, and that assignments by employes who are 
within the provisions of the act of future or unearned wages for the purpose of mak
ing provision for the payment of insurance premiums are not authorized, but are 
invalid. 

485. 

Very truly yours, 
TIMOTHY S. HoaAN, 

Attorney General. 

BLUE SKY LAW APPLIES TO CONTRACTS ENTERED INTO IN ANTICI
PATION OF ITS PASSAGE, PROVIDING FOR THE SALE OF STOCK 
AT MORE THAN FIFTEEN PER CENT-CONTRACTS OF THIS NA
TURE ENTERED INTO AFTER THE PASSAGE OF THE BLUE SKY 
LAW AND BEFORE ITS GOING INTO EFFECT ARE CONTROLLED 
BY THE BLUE SKY LAW. 

Where an insurance company prior to the passage of the Blue Sky law, had entered 
into a contract with some underwriting concern for the sale of its stock at a larger commis
sion than fifteen per cent, such concern may not take subscriptions from the public for such 
stock without being bound by the provisions of such act. 

The Blue Sky law is a statute passed under the police power of the state and the right 
of the legislature to regulate sales of this kind cannot be questioned. 

Where a contract was entered into subsequently to the passag3 of the act, but before it 
went into effect, the provisions of the Blue Sky law apply. 

• CoLU::\IBUS, Omo, August 6, 1913. 

HoN. EDMOND H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR SJiR:-On July 21, 1913, you made the following request for my opinion: 

"I enclose you a letter from Halfhill, Quail & Kirk with reference to the 
construction to be placed on section 12 of the Blue Sky law. 

"A like question will arise in reference to several other insurance com
panies, which, in anticipation of the law, have made contracts for the sale of 
their stock at commission so abnormal as to amount to a fraud upon the 
public, and which seek now to avoid the operation of the law, as regards the 
sale of their stock, by the claim that the limitation imposed by section 12 of 
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the Blue Sky law would impair the obligation of the contracts which such com
panies have respectfully entered into v.ith various agents, underwriting con
cerns and companies. 

"I respectfully request the opinion of your department upon the following: 
1. "Where an insurance company, prior to the passage of house bill N" o. 

357, commonly known as the Blue Sky law had entered into a contract v.ith 
some underwriting concern for the sale of its stock at a larger commission 
than fifteen per cent, may such underwriting concern take subscriptions from 
the public for such stock v.ithout being bound by the provisions of section 12 
of the act, and contrary to the provisions thereof? 

2. "::\fay this be done where the c•mtract was entered into subsequent to 
the passage of the act, but before it went into effect? 

"An early reply to these questions will be appreciated." 

853 

You also enclose me with your request a letter from l\Ir. Max E. Meisel, of Cleve
labd, Ohio, in re The Ohio Commonwealth Fire Insurance company. I have carefully 
considered both letters and especially the arguments contained in the letter of Mr. 
Meisel and the questions raised by the two letters are embraced in your request for 
my opinion. 

Section 12 of what is commonly known as the Blue Sky law, 103 Ohio Laws, 743, 
found on page 749, is as follows: 

"No person or company shall, for the purpose of organizing or promoting 
any insurance company, or of assisting in the flotation of its stock after organ
ization, dispose or ofler to dispose, within this state, of any such stock, unless 
the contract of subscription or disposal shall be in writing, and contain a 
provision substantially in the following language: 

'No such sum shall be used for commission, promotion and organization 
expenses on account of any share of stock in this company in excess of _____ _ 
per cent. of the amount actually paid upon separate subscriptions (or, in lieu 
thereof there may be inserted, 'S ______ per share from every fully paid sub-
scription,') and the remainder of such payments shall be invested as author
ized by the law governing such company and held by the organizers (or trustees 
as the case may be) and the directors and officers of such company after organ
ization, as b:.illees for the subscriper, to be used only in the conduct of the 
business of such company after having been licens':!d and authorized therefor 
by proper authority.' 

"The amount of such commission, promotio,1 and organization expenses 
shall in no case exceed fifteen per cent. of the amount actually paid upon the 
subscription. 

"Funds and securities held by such organizers, trustees, directors or 
officers, as bailees, shall be deposited v.ith a bank or trust company of this 
state or invested as provided in sections ninety-five hundred and eighteen and 
ninety-five hundred and nineteen of the General Code until such eompany 
has been licensed as aforesaid.'' 

Section 23 of said act found on page 753 is as follows: 

"Nothing herein contained shall be so construed as to impair the obliga
tion of prior contracts." 

The question in brief is, does section 23 allow persons or companies, for the pur
pose of organizing or promoting any insurance company, to dispose or offer to dispose, 
within this state, of any stock in any such insurance company unless the contract of 
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subscription or disposal of such stock shall be in writing and contain the provJ.swn 
provided in section 12? In other words, if such persons or companies have entered 
into contracts with other persons or companies to sell their stock at a larger commis
sion than the amount prescribed by the statute are such contracts excepted from the 
opervtion of the Jaw and said companies allowed to sell stock without the restrictions 
imposed by the law? 

Section 23 of the Blue Sky law above quoted is certainly no stronger and can be 
given no broader effect than the provisions of our constitution, section 23 of article II, 
which is as follows: 

"The general assembly shall have no power to pass retroactive laws, or 
laws impairing the obligation of contracts; but may, by general laws, authorize 
courts to carry into effect, upon such terms as shall be just and equitable1 the 
manifest intention of parties and officers by curing omissions, defects and errors 
in instruments and proceedings arising out of their want of conformity with 
the laws of this state." 

Indeed, it can be regarded as a reiteration of said constitutional provision, which 
is also found in the constitution of the United States. 

It is contended that section 23 of the act operates to exempt from its provisions 
all contracts made prior to its going into effect. 

Upon consideration it is difficult to see how this could be its effect. The evident 
purpose of the general assembly in enacting this section was to furnish a rule of con
struction to the courts, with a view to preserving the validity of the act against possible 
attack; fearing, no doubt, that without such provision same part of the act, literally 
construed, might be in derogation of the constitutional inhibition against impairment 
of the obligation of contracts. 

That this must have been in the mind of the general assembly is apparent when 
we consider that either with or vrithout tliis section any law impairing the obligation 
of prior contracts would be invalid. While, in the absence of this provision, if the 
courts should find that the legitimate construction to be placed on the language of the 
act was that it sought to impair the obligation of contracts, the courts, of necessity, 
must declare the act invalid. 

Since the language of the constitution is used in the statute, it must be supposed 
that the general assembly had in mind the construction that the courts have placed 
upon the constitutional provision, and that it used the words "impairment" and 
"obligation" as these terms had theretofore been judicially defined. 

The section does not purport to be one of exemption, taking out certain classes of 
contracts from under the operation of the statute, but assumes merely to lay down 
a rule of construction. \Vith or Vlithout it, the act would be powerless to impair the 
obligation of contracts, but, in its absence, the courts might have held that the effect 
of the statute would be to attempt to do this thing, and that therefore the act would be 
repugnant to the constitution. 

As will be observed from the cases hereafter cited, the state, in the exercise of its 
police power, may lawfully prohibit the doing of an act even though individuals may 
have theretofore contra.cted between themselves to do it; and this prohibition by the 
state is not construed to be within the constitutional inhibition, even though thereby 
the carrying out of such private contract is made impossible. 

The power of the state is neither extended or abridged by the section in question. 
In the case of the contract in question, moreover, it is apparent that its obligation is in 
no wise impaired, even if we should take of the section under consideration the well 
nigh impossible view that it is one of exemption rather than of construction. 

The obligation of the contract referred to is not impaired. It is only within this 
state that the act undertakes even to impose conditions upon the sale of stock. Both 



.ANXB"AL REPORT OF THE ATTOR~"EY GEXER.\L. 855 

the corporate principal and the a)!;ent, or the company and the underwriter; as the case 
may be, c:1n proceed to sell the company's stock under the terrnB of their contract any
where else in the world; and, even in this state, the statute does not att!lmpt to impair 
the obligation of the contract, a~ between the parties, but only to prevent the a~ent 
from doing a thing as re)!;ards third parties, which it is admitted that the principal 
cannot do. To put any other construction than this upon the statute would be to say 
that while a corporotion of Illinois cannot sell its stock ·within this state without com
plying with the statute, yet, if. it had, prior to the 8th day of August, entered into a 
contract with somebody else to s2ll its stock for it, this act, prohibited to the principal, 
could be performed within our borders by the ~;~;ent without lot or hindrance. The 
mere statement of this absurd proposit.ion furnishes its own refutation. 

In the light of the authorities cited, it is clear that where the state has, within the 
proper exercise of its police power, prohibited the doing of a certain act, such prohibi
tion is not in conflict with the con~titutiond provision referred to, even if private con
trscts have been entered into for the doing of the probihited thing. How, then, can 
it logically be contended that the passage of an act, admittedly within the legitimate 
exercise of the state's police powers, prescribing conditions under which a wle of stock 
may be made within this state, is in derogation of such constitutional provision? 
Especially in view of the fact that there is nothing within the terms of the contract 
itself that makes it imperative that it shall be performed within this state. 

I have no hesitancy, therefore, in holding that the constitutional inhibition does 
not apply to or save the contracts to which you refer from the operation of the statute. 
This statute is passed under the police power, and its object is to promote the welfare 
of the people at large, and the questio~ is not raised here and it is needless to consider 
it as the constitutionality of the act and the right of the legislature to regulate the 
sales of stock of this kind cannot be questioned. 

"Palmer vs. State, 39 Ohio State, 236." 

As to the question as to whether or not contracts of this character are saved by 
the constitutional provision I cannot improve upon the l:J.nguage used by Professor 
Freund in his work on police power, section 556, which is as follow~: 

"It seems, however, that the constitutional p~:ohibition applies only to 
laws impairing the obligation of the contraP.t for the benefit of the pmiy obli
gated. It is not an objection to an othetwise valid police regulation that it 
makes the performance of a contract valid in its inception impossible. Thus, 
the power of the state to regulate railroad rates is not defeated by the fact 
that the milroad company has made a contract v.ith another railroad com
p!!.ny that it v.ill not charge less than the rate fixed by the existing statute 
(BuffuJo East Side Street R. Co. vs. Buffalo Street R. Co., Ill N. Y., 132, 2 
L. R. A., 384), or that the railroad company has incurred indebtedness upon 
the basis of an earning capacity calculated on higher rates, (Chicago, B. & Q. 
R. Co. vs. Iowa, 94 U. S., 155; this point was made in Xew York and Xew 
England R. R. Co. vs. Bristol, 131 "C. K 556, but not considered by the court.) 
and the mere fact that a high rate of intere~t on bondH cannot be prud under 
a proposed tariff, would not make that tariff unrea~onable. 

"The regulation by the legislature of the pressure of natural ga~ in pipes 
was held valid although it affected exi~ing contructs, (.Jamieson vs. Indiana 
X at ural Gas & Oil Co., 128 Ind. 55, 12 L. R. A. G52) and it has been held that 
the operation of an ordinance establishing fire limits is not affected by an exist
ing contract to erect a frame house on premises covered by the ordinance, 
although lumber has been bought on the fnith of the contract. • (Salem vs. 
~Ianyes, 123 :\lass. 372; Knoxville vs. Bird, 12 Lea. (Tenn.) 121. See also, Xew 
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York vs. Herdje, 68 App. Div. 370, 74 N. Y. Suppl. 104.) So the validity of an 
act requiring a railroad company to elevate or depress its tracks would not be a 
affected by the existence of contracts with adjoining owners for track con
nections. (See Branson vs. Philadelphia, 47 Pa. St. 329). 

"Contrary to this doctrine, it was formerly held in Missouri and Ken
tucky that the power of the state to prohibit or revoke lottery grants could 
not be so exercised as to defeat rights of purchasers or lenders upon .the faith 
of the franchise, especially when the sale of the franchise had been expressly 
authorized; but the United States supreme court has held that the abrogation 
of monopolies is valid notwithstanding such contracts. If, indeed, the grantees 
of a lottery franchise can be deprived of rights for which they have paid, it 
follows logically that those claiming under them must be equally unprotected. 

"Undoubtedly in all these cases the obligation of a contract is impaired, 
but it is not impaired in order to confer a benefit upon the obligor or debtor. 
The principle is that a person cannot, by entering into a cont.ract, impair the 
power which the state must have for the protection of peace, safety, health 
and morals. If this were not so, an owner of propmty who apprehended that 
a police regulation would be passed affecting his property, would have it in his 
power to nullify its effect in advance, by making contracts inconsistent with 
its enforcement. That the relief from the contractual obligation individually 
benefits the party previously bound by it, is no objection to the validity of the 
statute, provided such relief is not the primary object of the law. For tlus pur
pose laws which impair existing contracts as being prejudicial to public svfety 
and morals should be treated as not enacted for the primary benefit of the party 
bound. Upon this theory a law limiting hours of l:J.bor in the interest of safety 
or health may apply to existing contracts, although it is within the legislative 
power to exempt existing contracts from its operation. Strong considerations 
of public policy require the exemption of existing contracts, and this policy is 
raised into a principle of constitutional law when the object of the statute is 
relief from pecuniary or economic burdens." 

It seems that from the above authority and the decisipns there cited that clearly 
a negative answer must be given to both of your questions, and especially to the second 
question for the reason, as pointed out by Professor Freund in the paragraph quoted 
above, that a contrary holding would allow corporations and persons, by entering 
into socalled contracts, whether in good faith or not, during the referendum period, 
to nullify the laws of this state. A further reason why negative answers should be 
given to each of your questions is also found in the fact that both of the requests made 
of you come from corporations and our constitution contains the following provisions, 
section 2 of article I, and section 2 of article XIII, and even if the law as it stood had 
allowed these corporations to enter into the class of contracts now claimed, still such 
laws were subject to amendment or repeal and said corporations acquired no vested 
rights under the same, nor no privileges which could not thereafter be altered or taken 
away. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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553. 

CO::\IPA~IES WRITING LIABILITY INSURANCE AND CO::\IPANIES THAT 
INSlJRE CORPORATIONS AND PERSONS AGAINST LOSS OR DA::\1-
AGE ON ACCOUNT OF PERSO~AL INJURY OR DEATH RESlJLTING 
FR0:\1 ACCIDENT, OTHER THAN E::'IIPLOYES, ~lUST ::\lAKE THE 
DEPOSIT AS REQUIRED BY LAW. 

Corporations that write liability insurance, as well as those companies which insure 
persons or corporations against loss or damage on account of personal in;ury or death 
resulting from an accident, other than employes, must make the deposit required by para
graph 2, section .9610, General Code. 

CoLmmus, 0Hw, October 13, 1913. 

HoN. EDMOND H. MooRE, Superintenclent of Insurance, Columbus, Ohio. 

DEAR S R:-In your letter of September 19, 1913, you make the following re
quest for my opinion: 

"Paragraph 2, section 9510, General Code, provides that, among other 
classes of insurance that may be written by companies of the .class referred 
to in such paragraph, such companies may: 

" 'Make insuranse to indemnify employers against loss or damage for 
personal injury or death resulting from accident to employes or persons other 
than employes, and to indemnify persons and corporations other than em
ployers, aga.lnst loss or damage for personal injury or death resulting from 
accidents to other persons or corporations. But a company of another state, 
territory; district or country, admitted to transact the business of indemni
fying employers and others, in addition to any other deposit required by 
other laws of this state, shall deposit with the superintendent of insurance 
* * * fifty thousand dollars,' etc., etc. 

"Liability for personal injury and death resulting to persons other than 
employes, from accidents occasioned by automobiles, is daily growing to 
constitute a considerable class of risks against which automobile owners seek 
indemnity. · 

"Certain casualty c9mpanies which do not write employers' liability 
insurance, desire to cover under their automobile policies this hazard, but 
contend that it is unnecessary to make the deposit referred to, and many of 
them would prefer not to write the insurance rather than to have so large a part 
of their capital tied up in the shape of a special deposit. 

"The usual form of the insuring clause in the automobile liability policy 
reads substantially as follows: 

" 'To indemnify the insured againat loss from the liability imposed by 
law for damages on account of bodily injuries or death suffered by any person 
or persons other than employes, as the result of an accident occurring while this 
policy is in force and caused by reason of the use, ownership or maintenance 
of the automobile covered hereunder.' 

"I respectfully request your opinion upon the follov.ing: 

"Where an insurance company does not write employers' liability in
surance, but merely indemnifies per8ons or corporations against loss or damage 
for personal injury or death resulting from accidents to persons other than 
employes, is it necessary for such insurance company to make the deposit 
referred to in paragraph 2, of section 9510: 
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"In other words, is the word 'and' used in the phrase 'admitted to trans
act the business of indemnifying employers and others', to be read 'or'?" 

As you have fully quoted the portion of paragraph 2 of section 9510 of the 
General Code, which gives rise to your inquiry, it, is unnecessary to quote it again. 

It is well known that the word "or" is frequently used in the same sense as the 
word "and." In fact there is good authority for holding that the words are inter
changeable as may be required to give the statute meaning. 

Section 397, of Lewis' Sutherland Statutory Construction, 2nd edition, is as fol
lows: 

"The popular use of "or" and "and" is so loose and so frequenqy inac
curate that it has infected statutory enactments. While they are 11ot treated 
as interchangeable, and should be followed when their accurate reading does 
not render the sense dubious, their strict meaning is more readily departed 
from than that of other words, and one read in place of the other in deference 
to the meaning of the contmd;." 

It seems to me therefore, that the use of the word "and" in the statute now under 
consideration is an instance where the word should be given the meaning usually ex
pressed by the word "or." If this were not done, and the word "and" should ·be re
garded as used strictly in its ordinary sense, then this statute would fail to accomplish 
what seems to me is its expressed intent, viz., that foreign companies transacting the 
business of indemnity ins,urance shall make a deposit with the superintendent of in
surance of tl>,is state to protect the holders of policies issued by them. 

The first clause of the first sentence of the paragraph provides that companies 
may be admitted to make insurance "to indemnify employers against loss or damage 
for personal injury or death resulting from accidents to employes or persons other than 
employes." · 

The second clause provides that such comapnies may make insurance "to indem
nify persons and corporations other than employers against loss or damage * * 
from accidents to other persons or corporations." 

The sentence placing the restriction on such companies provides that, "a com
pany * * * admitted to transact the business of indemifying employers and 
others" must make the deposit. 

The clause appearing iri the policy issued by the companies which claim to be 
exempt, as stated by you, provides for insurance "against loss * * * suffered by 
any person or persons other than employes * " * " 

The statute is plain upon its face. It authorizes, 
First, the issuance of insurance policies to employers to insure them against loss 

or damage on account of injuries or death from accidents to employes or persons other 
than employes. 

Second, the issuance of insurance to indemnify all persons and corporations other 
than employers. 

The re~trictive portion of the section clearly refers to the two classes named in 
the first portion of the paragraph, viz., "employers" and "persons and corporations 
other than employers," referred to by the wo1d "others." 

It seems clear to me, therefore, that the restrictive portion of this statute applies 
to both classes of policies and, if necessary, the word "and" as used may be read as 
"or." lf this is not done, then a company which qualified to make insurance, and did 
make insurance as authorized by the first section, indemnifying employers only against 
loss resulting from injuries or death of employes, would not have to make the deposit 
because it did not issue such insurance to "employers and others," and the company 
which made insurance as provided by the second clause of the paragraph, insuring 
persons other than employers would not have to make the deposit because it did not 
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insure employers. This would result in the deposit being required only from com
panies whom issued policies to employers protecting them aguinst loEs or damage on 
account of injuries or death resulting from accidents to employes or persons other than 
employes, which, in turn, would mean that it would not only be impos:;ible, but en
tirely feasible, to write all the insurance authorized by tiJ.is section without making 
any deposit whatever. That is, one company could write insurance policies protect
ing employers against loss on account of injuries to employes, and another company 
could write policies protecting against loss to persons other than employes, for, mani
festly, the fact that a person may be classes as :m employer, for instance, the owner 
of a factory, would not classify him as an employer in case he ·wished to buy an insur
ance policy protecting rum from accidents caused by his automobile to persons not 
in his employ. 

:\Iy opinion, therefore, is that not only the companies which write employers' 
liability insurance, as commonly understood, but also companies which insure person 
or corporations against loss or damage on account of personal injury or death resulting 
from accidents to persons other than employes, must make the deposit require<} by par
agraph 2 of section 9510, General Code. 

278. 

V cry truly yours, 
T!~fOTHY s. HOGAN, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIO~S NOT AUTHORIZED TO RECEIVE 
AND HOLD COU~TY, CITY AND TOWNSHIP FUNDS. 

Inasmuch as the statutes do not so authorize, building and loan associations may not 
become depositories of county, city and township funds. 

CoLUMBus, OHio, May 15, 1913. 

HoN. E. H. MooRE, Inspector, Building and Loan Associations, Columbus, Ohio. 
(HoN. JAMES A. DEVINE, Deputy). 

DEAR SIR:-On February 5, 1913, you made the follo"\\ing request for my opinion: 

"Has a "building and loan association the right to bid on county, city and 
townslJ.ip fund~, and, if tht>y are awarded same under a bid, arc they pernJ.itted 
under the statute to handle such funds?" 

I have carefully exanJ.ined the provisions of the General Code relative to the depos
iting of public funds of counties, cities and townshlps and find no authority whatever 
for depositing any such funds with building and loan associations, nor for building 
and loan associations bidding for such deposits. 

The provisions for the depositing of county funds, sections 2715 to 2745 inclusive, 
refer only to banks and trust companies. The sections as to municipal funds, sections 
4294 to 4299 inclusive, refer only to banks (but I take it that wherever the word "bank" 
is used trust companies having power to receive money on deposit would also be in
cluded). 

The sections as to township funds, being sections 3320 to 3326, inclusive, refer 
only to banks but the word "depository" is ::!Iso uEed. The first section relatin):!; to 
townshlp funds, 3320 is as follows: 

"The trustees of any township shall provide by resolution for the deposit
ing of any or all moneys coming into the hands of the treasurer of the township, 
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and the treasurer shall deposit such money in such bank, banks or depository 
within the county in which the township is located as the trustees may direct 
subject to the following provisions." 

As the subsequent sections refer only to banks I take it that "depository'' as used 
in section 3320, refers also to banks and probably to trust companies, and cannot be 
held to include building and loan associations. 

An act was passed by the 80th general assembly authorizing the treasurer of state 
to deposit state funds in a limited amount in building and loan associations located in 
the districts in Ohio affected by the floods of 1913. This act is now in operation. With 
this exception I know of no authority in law for depositing the public funds of the state, 
or any of its political divisions, in building and loan association. 

2179. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

STREET ASSESSMENTS ON REAL ESTATE OWNED BY BUILDING AND 
LOAN ASSOCIATION INDISPENSABLY CONNECTED WITH AND 
SHOULD BE CHARGED TO SUCH REAL ESTATE. 

CoLUMBus, Omo, May 15, 1913. 

HoN. E. H. MoORE, Inspector of Building and Loan Associations, Columbus, Ohio. 
(HoN. JAs. A. DEVINE, Deputy). 

DEAR Sm:-In your letter of March 25, 1913, you make the following request 
for my opinion: 

"Where building and loan associations carry real estate accounts, can 
street assessments be charged as a part of the cost to such real estate accounts? 

When a building and loan association is held to pay a street assessment upon real 
property owned by it, it would seem not only right to charge such street assessment 
to the cost of such real estate, but in fact that is the only place where it could properly 
be charged if a real estate account is carried by the association. A street assessment 
is not an ordinary expense; it is attached to and inseparably connected with the real 
property on which it is assessed, and should, therefore, be charged to that property. 

Yours very truly, 
TIMoTHY S. HoGAN, 

Attorney General. 
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392. 

BUILDING AXD LOAX CO:\IPANY-XAl\IE OF DEPOSITOR SHO"LLD AP
PEAR ON CERTIFICATE OF DEPOSIT IX BLILDIXG AND LOAN 
COMPANY-RECORD OF CERTIFICATE. 

The practice of a building and loan company making certificates of deposit in which 
the name of the depositor does not appear on the certificate nor on the books of the company, 
the record of the certificate being kept by number only, is a practice that is obnoxious to the 
principal upon which building and /{}an companies are founded and should not be per
mitted by the building and loan department. 

CoLUMBus, Omo, May 16, 1913. 

HoN. E. H. MooRE, Inspector, Building and Loan Associations, Columbus, Ohio. 
(HoN. JAMEs A. DEVINE, Deputy). 

DEAR Sm:-On September 14, 1912, you made the following request for my 
opinion: 

"We are enciosing herewith specimen copy of coupon certificate of de
posit, recently put into use by a certain building and loan association, and 
beg to call your attention to the advertising matter on the back thereof, de-

scribing the two different forms of these certificates, viz: 
"1. Registered; that is, made out in the name of the depositor. 

"2. Made payable to bearer, 'in which latter case the name of the de
positor does not appear on the certificate nor on the books of the company; 
the record of the certificates being kept by number only.' 

"Will you kindly advise whether the use of this unregistered certificate 
is pennissible under the p1esent building and loan laws, or does the fact that 
such a certificate (payable to bearer with the possibility of its being trans
Initted by the depositor to another person without such transfer being entered 
upon the company's records") and the interest aecruing thereon, could be 
collected by anyone in whose possession the certificate Inight be, bring the 
use of such a certificate within the class of business which a building and 
loan association is prohibited from doing? 

"We would also direct their att"ention to what they say in regard to the 
'strictest privacy' afforded by such certificate." 

The portions of the advertisement to which you refer are as follows: 

"These certificates are either rev;istered, that is, made out in the name 
of the depositor, or are made payable to bearer, in which latter case the name 
of the depositor does not appear on the certificate nor on the books of the 
company; the record of the certificate being kept by number only. 

"This insures the strictest privacy, and thus no one but the depositor himself 
knows how much money he has on deposit or where it is depositerl. 

"For various reasons it frequently happens that it is very desirable that 
a depositor's surplus funds shall be kept strictly private, and by placing them 
in an unregistered certificate of deJJosit, they arc free from any kind of out
side interference whatsoever, being in this respeet safe, convenient and service
able as unrep,istered municipal government bonds. 

"INC0:\1E.-These certificates bear 5 per cent. interest payable twice a 
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year; and thus, in addition to the absolute safety they provide, return a much 
higher rate of interest than municipal or government bonds which yield from 
2 to 4 per cent. at the very most. A coupon is attached to this certificate 
for each six month's interest. When this interest. is due, the depositor simply 
clips it off and deposits it at his bank as he would a check, or cashes it wherever 
it may be most convenieRt for him to do so. As the coupons are made pay
able to bearer, they do not require any endorsement or identification. 

"WITHDRA WABLE:-These certificates can, under ordinary circum
stances, be ·withdrawn by the depositor at any time desired. Notice Df 'vith
drawal has never been required by the company, although it reserves the right 
to require the usual sixty days' notice in case of unforeseen emergencies that 
might arise through causes beyond the control of the company. This right is 
reserved merely as an additional safety measure andisfor the general protection 
of a1l the depositors of the institution, though as above stated, it has never been 
put into effect, nor is there any special reason to expect that it ever will. 
Nevertheless it is a s:1feguard which conservative business methods warrant." 

I would Pall your attention to the following sections of the General Code, relative 
to deposits in building and loan associations. 

"Section 9648. To receive money on deposit, and all persons, firms, 
corporations and courts, their agents, officers and appointees may make such 
deposits and stock deposits, but such corporation shall not pay interest thereon 
exceeding the legal rate. When such deposits or stock deposits are made 
to the joint account of two or more peisons, whether adults or minors, with a 
joint order to the corporation that such deposits or any part thereof are to be 
payable on the order of any one or more of such joint depositors, and to con
tinue to be so payable, notwithstanding the death or incapacity of one or 
more of the persons making them, such aC'count shall be payable to any one 
or more of such survivors or survivor or order, notwithstanding such death 
or incapacity. No recovery shall be had against such corporation for amounts 
so paid and charged to such account. 

"Section 8652. To permit 'vithdrawal of deposits upon such terms and 
conditions as the association provides except by check or draft. But no 
such association shall be permitted to carry for any member or depositor any 
demand, commercial or checking account. Nothing in tllis chapter shall 
prevent members or depositors from withdrawing funds by non-negotiable 
orders." 

In the first place the certificate, as described in the advertisement, violates, at 
least by implication section 965'2, because it is practically held out as a demand account, 
that is, while the association reserves the right to acquire sixty days' notice, it is stated 
that under ordinary circumstances the deposits can be withdrawn at any time, which 
of course would amount to "on demand." 

In 11ddi1.ion, it seems clear to me that section 9648 contemplates that all deposits 
in building and loan associations shall appear in the name or names of the pers:m or 
persons making the deposits, or for whose credit the depOFit W8s made. To permit 
deposits of this character, issuing the certificate of deposit payable simply to bearer, 
with no record on the books of the comp::l.UY whatever to Rhow by whom the deposit 
was made, and nothing whatever to identify it except the number, it seems to me 
would be very bad business for any institution receiving money on depogit, and eope
cially obnoxious to the principle upon which building and loan associations operate. 
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::\Iy opivion is that the receiving of deposits in this manner and the issuance of 
such certificates should not be permitted by you'r department. 

399. 

Yours very truly, 
TniOTHY S. HoGAN, 

Attorney General. 
P. S. I here·with return the certificate which you forwMded to this department. 

MAGAZINES-XEWSPAPERS-AMERICAN BlJILDIXG ASSOCL\.TIOX XEWS 
-B"C"ILDIXG AXD LOAX ASSOCL\.TIOX-.\.XXCAL REPORT. 

The distinction between a magazine, especially a monthly magazine, and a newspaper 
is well marked. A newspaper is not and cannot be considered a monthly magazine. 

The American Building Association News is not a newspaper as prescribed by sec
tion 68.3 of the General Code, which pro~ides that annual reports of building and loan 
associations shall be published in a newspapet regularly issued in the county in which it 
is located. 

CoLc~mcs, Omo, July 22, 1913. 

HoN. E. H. ::\IooRE, Inspector, Building and Loan Associations, Columbus, Ohio. 

DEAR Sm:-In your letter of July 10, 1913, you make the following request for 
my opinion: 

. "I desire your opinion upon the following question: 
"Section 633 of the General Code provides that annual reports of build

ing and lo~n ~ssoei:J.tions s!:mll be published 'in a newspaper regularly issued 
in the county in which it is located.' 

"I am e11dosing with this letter copiecl of the AmC'rcian Building Associa
t-ion KcY:s, a monthly mai!,azille published and issued at Cineinnati, Ohio. 
The question iH, 'Is tho American Building A.~sociation Xcws a newspaper 
as prescribed by the scatute?' 

"1 am submitting you eopics of the issue of thi~ magazine for DecemhRr, 
1912, January, February, :\Iarch, April anrl ::\Lay, 1913, received at this office 
monthly a~ 11 regular is~ue and a regular subscriber. I also submit. copy of 
the issue of :\lay, 1913, obtained by request from the Ohio Valley Loan & 
Buildinp: Company, of Cineim:.ati, who reported in their annual statement 
that vublicai.ion bad been made in said Ame1ican Building Association 1\e>\'S. 
You ·will obbcl-ve that the sworn statements arc not published in the reguh~r 
issue of this magnine, but that the supplement attached to the :\lay, 1913, 
issue, shows the form in wliich these reports arc published. 

"I also snbmit t', brief sent to this department by the American Building 
Association X cws, supporting their contention that they are within the purview 
of the statutes, a newspaper." 

Section 683 of the General Code is as follows: 

"The report required in the preceding section shall be the fmm and con
bin such information as is prescribed by the inspector of building and loan 
associations. It shall be sworn to by the seeretary and its correctness attested 
by at least three directors or an auditing committee appointed by the board. 
The ori;.(inal shall be filed with the inspedor ol building and loan associations 
within forty days after the close of the fiscal year. Surh an abstract thereof 
a'3 the inspector requires shall be posted for sixty days In the office of meeting 
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place of such association, and published in a newspaper regularly issued in the 
county in which it is located." 

Therefore, the sole question to be answered is whether the American Building 
Association Xews is a "newspaper regulady issued in the county in which it is located." 
I take it from your letter, and from the copies of the magazine which have been sub
mitted to me, that there can be no question but that the. Americ~n Building Associa
tion News is regu~arly issued in the county in which the Ohio Valley Loan and Building 
Company is located, i. e., Hamilton county, Ohio, and, therefore, the question i~ whether 
this publiration is a newspaper? · 

The law books are full of definitions of t.he term "newspaper" but though the 
definitions are so numerous, strangely enough, it seems almost impossible to find one 
that is definite. Perhaps the best definition is that given in 29 Cyc., page 693, which i~ 
as follows: 

"A newspaper is the ordinary.acceptation of the term is a publication in 
sheet form, intended for general circulation, published regularly at short inter
vals, and containing intelligence of current events of general interest. It 
follows from this definition that if a publication contains the general current 
news of the day, it is none the less a newspaper becauRe it is devoted primarily 
to special interests, such as legal, religious, political, mercant.ile or sporting." 

The Century dictionary defines the term as follows: 

"A paper containing news; a sheet containing intelligence or reports of 
passing events, issued at shmt but regular intervals, and either sold or dis
tributed gra'is; a puhlic plint, or daily, weekly, or semi-weekly periodical, 
th~t presents the news of the day, such a~ the doings of political, legislotive, 
or other public bodies, local, provinchl or national current events, items 
of public interest on science, religion, commerce, as well as trade, market and 
money reports, advertisements and announcements, etc." 

The definition in Webster is as follows: 

"A sheet of paper printed and distributed, at short intervals for con
veymg intelligence of passing events; a public print that circulates news, 
adverti~ements, proceedings of legislative bodies, public documents, and 
the lilte." 

I have carefully examined the copies of the American Building Association News 
which you have sent me, viz.: the i~~ue for December, 1912, for January, February, 
March, April and May, 1913. The publication itself proclaims on the first page that 
it is a monthly magazine, its caption or title page being as follows: 

THE AMERICAN BUILDIXG ASSOCIATION NEWS 
A. Monthly Magazine 

Official Organ United Stc.tes League 
Offices:-15 West Sixth St., Cincinnati; 314 S. Canal St., Chicago. 

Subscription, 82.00 Per Annum. CJnadian and Foreign, .i1'2.25 
Entered :JS Second Cia<ss Matter at the Post Office at Cincinnati, 0., under Act of 

Congress of March 3, 1879. 
Since 1880, The Recognized Authority on Building Association ~ratters. 

Vol. XXXIII. May, 1913. No.5. 
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On the cover of the magazine it is also stated that it is published monthly. On 
exemining the copies which you have sent me I find that all of its contents relate to 
matters of interest to building and loan associations; that is, particularly to the associa
tions themselves. I am unable to find any current or general news whatever, and 
applying the definitions above given to this publication I cannot find that it ans\vers 
the definition in any' particular. It is not in sheet form; from its purpose and contents 
it cannot be deoigned for general circulation; at the v.idest its circulation could only be 
Pmong those interested in building and loan association matters; it is not published 
regularly at short intermls, although I take it that it is published regularly, yet it is 
published once each month, and so fn.r as I can ascertain it contains no intelligence of 
current events of general interest not any of the current news of the day. 

I am, therefore, compelled to hold that it is not a newspaper as contemplated by 
the statute. Even if this publication did answer some of the requirements held to be 
necessary to constitute a newspaper, still I would be compelled to hold that it is not a 
newspaper; it is a monthly magazine, and so proclaims itself, and I have never heard 
of a monthly magazine being called a ~ewspaper. It wiii be noted in the definition 
given in the Century dictionary, above quoted, that a newspaper is a "public print, or 
daily, weekly or semi-weekly periodical." The same authority also defines a "maga
zine as" a pa.mphlet periodically published, containing mi~cellaneou~ papers or com
p >sition." The definition in Webster is substantially the same. Therefore, the 
distinction between a magizine, especially a monthly magazine and a newspaper is 
well marked, and a newspaper is not and cannot be considered a.s a monthly magazine. 

My holding, therefore, is that the American Building Association News is not a 
newspaper as prescribed by section 683, General Code. 

In addition to the above, and upon an examination of the copies of this magazine 
sent to me, I find that the report of the financial statement of the Ohio Valley Loan and 
Building Company was not contained in any form in the issue of the magazine for 
May which was sent to you, but that in another issue of the same magazine for the 
same month a sheet of paper, called "supplement to the American Building Association 
News" is pasted in the copy of the magazine. This so-called sheet, or supplement, 
contains the financial statements of seven building and loan associations and a sruall 
advertisement of the American Building Association News, and nothing else. There 
is no index of the magazine that refers to the supplement, and from the fact that it 
appears in one copy of the May issue and does not appear in the copy sent to you, it 
would seem that it was not included in all of the copies of the issue. This, of course, 
would not be "publication in a newspaper (even if the seid magazine were a newspaper) 
as required by the statute. The statute provides that the statement must be "published 
in a newspaper" and were the question before me, I would be compelled to hold that 
the statute means what it says-that the statement must be actually published in a 
newspaper and not simply printed on a separate sheet and pasted on to the paper which 
purports to publish it. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

P. S. Copies of the magazine and other papers sent to me are returned herev.ith. 

28-A. G. 
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447. 

PERSONS MAIITNG DEPOSITS IN A BUILDING AND LOAN COMPANY 
CANNOT BE HELD AS STOCKHOLDERS UNLESS THEY SUBSCRIBE 
FOR CAPITAL STOCK. 

A person making deposits in a building and loan company in the manner provided in 
their respective constitutions, cannot be treated as a member or stockholder unless he sub
scribes for a definite number of shares of capital stock of such association. 

CoLUMBus, Omo, July 18, 1913. 

HoN. E. H. MooRE, Inspector, Building and Loan Associations, Columbus, Ohio. 
(HoN. JAMES DEHNE, Deputy). 

DEAR Sm:-I am in receipt of your letter of March 25, 1913, in which you make 
the following request for my opini()n: 

"Can a building and loan association carry running stock accounts 
without a written subscription for a designated number of shares in such 
association?" 

Section 9649 of the General Code is as follows: 

"To issue stock to members on such terms and conditions as the consti
tution and by-laws provide. Each member may vote his stock i'n whole or 
fractional shares, as the constitution and by-laws provide, but no person shall 
vote more than twenty shares in any such corporation in his own right, nor 
have the right to cumulate his votes. But every subscriber for stock in 
accordance with the constitution of the association, may vote the amount of 
stock so subscribed for, in no event to exceed twenty shares." 

You will note that this section refers to "every subscriber for stock." Taking 
the language of this section and the language of the entire chapter governing building 
and loan associations there is nothing which can give rise to the inference that stock 
in an association ctl.n be issued in any other way than the method usually followed. 
That is, that each person desiring to have stock issued to him must, in some manner, 
subscribe for the same or else ha.ve a certificate of stock issued to him. It seems to 
me that the methods proposed by the constitutions of the associations which are quoted 
by you do not smount to stock subscriptions at all. They are nothing more nor less 
than ordinary deposits, and it would be impossible il a person, making a deposit of this 
kind, objected, to hold him as a stockholder. There would be no agreement, express 
or implied, by which he could be l>eld unless it could be shown that he bad read the 
constitution and by-laws of the association and fully agreed and assented to them when 
he made the deposit. 

It was held in the case of the Turner Bau-Verein, No. 3 vs. Robert Woodburn, 
27 Ohio Law Bulletin, 409, that a person making a general deposit in a building and 
loan association is not a member. The court at page 411, says: 

"I am awDre that for many years section 3834 has given a power to rereh·e 
general deposits and loan them to members, but these general deposits m.,.y be 
made by non-memberP without ~ubscribing for shares, and in such unlimited 
amount as the Jssocidion may detenrune; but such depositors are not share
holders or members, and cannot be fined, or share in tbe dividends, or rereive 
interest or earnings in excess of legal rates." 
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I would call your attention to section !:1642 of the GPneJ al Code, which reads as 
follows: 

"To permit withdraw!!! of depo'>.its upon such terms and conditions as 
the associetjon provides except by check cr draft. But no such assorialion 
shall b,, permitted to carry for any member or depositor and demand com
mercial or checking account. Nothing in this chapter 8hall prevent mem
bers or depositors from withdrawing funds by non-negotiable orders." 

Though you do not quote the proviF.ions of these constitutions as to withdrawals, 
yet on deposits made in this extraordinary method, in the absence of nnything 
to the contrary, the suspicion mises that this is a method devisPd 1 o allow building 
and lo:m associations to transact an ordinary banking business, which co.nnot be done. 

My opinion, therefore, is that persons making deposits in building and loan asso
ciations in the monner provi<ied in the~e respective constitutions cannot be treated 
as members or stockholders unless they subscribe £01 a definite number of shares of 
the capital stock of such associations. 

Yours very trulv, 
TIMOTHY S. HrGAN, 

Attorney General. 
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(To the State Liability Board of Awards) 
48. 

INFANTS INCLUDED WITHIN EMPLOYERS LIABILITY ACT-PAYMENT 
FOR INJURIES OUT OF STATE FUNDS VOIDABLE UPON ATTAIN
MENT OF l\1AJORITY-PAYMENT TO GUARDIAN. 

As a general rule of ·law, all contracts of an infant, except those for necessaries, are 
voidable by him at his election made within a reasonable time after he becomes of age. 
Inasmuch as it has been deemed necessary by the legislature to make express exception in 
certain cases, with reference to contracts which are binding upon him, (to wit. the receipt 
of a minor for m()ney deposited by him with a building and loan association or a bank, 
and the payment for a life insurance policy) and as no such exception has been made with 
reference to the payment of an infant out of the liabilit.y funds for injuries receired by him, 
an infant must be held to have the right to sue at law for injuries sustained, upon the attain
ment of his rtWjority, notwithstanding such payment. 

Where injuries are sustained, therefore, and such minor is entitled to payment from 
the state fund, such. payment should be made to his guardian, and if he has no guardian, 
the board of awards should require one to be appointed before making payment. 

CoLUMBUs, Omo, December 20, 1912. 

State Liability Board of A wards, Columbus, Ohio. 
GENTLEM~<J•;:-In your letter of Ap'ril 15, 1912; you make the following request 

for my opinion: 

"We desire your opinion as to the statue of minors under the workmen's 
compensation act. The questions upon which we desire your opinion are: 

"1. Does the ma.nner of elec~on provide in section 20-1 apply to minors 
as well as adults? 

"2. And in case a minor is injured, after his employer has elected to 
take advantage of the workmen's compensation act, and such minor is en
titled to the benefits of the act, should such benefits be paid directly to the 
minor, or is it necessary that payments tie made to a gu!lrdian?" 

The questions asked by you are very important, and I have had great difficulty 
in satisfying my own mind as to the same, and, for this reason, I have refrained until 
now from expressing my opinion. 

It seems to be settled that all contracts of an infant, except for necessaries, are, 
in general, either void or voidable. A contract to supply necessaries, at a reasonable 
price, is binCing upon a minor; except for necessaries, and except where a special statu
tory provision is made, the rule seems to be as stated above. In the case of Harner 
vs. Dipple, 31 0. S., 72, at page 73, the court say: 

"Except for necessaries, the law grants to infants immunity from lia
bility on their contracts. This immunity is intended for their protection 
agE.inst imposition and imprudence, and is continued after majority as a mere 
personal privilege. This privilege of immunity, after majority, is not given 
be;:ause of the actual or supposed incapacity of an infant to enter into con
tracts intelligently and prudently." 

And a.,gain, on page 77, the court say: 

"In the light of principle, therefore, as well as by the weight of the later 
authc•rities, the whole question should be thus resolved: The privileges of 
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infan~y is accorded for the protection of the infant from injury, resulting 
from impo~ition by others or his ov;n indiscretion. That object is fully ac
comr:lished by conferring on him the power to avoid his contracts, or, in other 
words, by giving him immunity from liability until such contracts are ratified 
by himself after c.rriving at full age." 

In the case of Lemmon vs. Beeman, 45 0. S., 505, at page 509, the court say: 

''The true doctrine now seems to be that the contract of an infant is in no 
cas£ absolutely void. 1 Par. Cont. 295, 32X; Pol. Cont. 36; Harner vs. Dipple, 
31 0. S., 72; Williams vs. ::\Ioor, 11 ::\I. & W., 256. An infant may, as a gener.U 
rulu, disaffirm any contmct into which he has entered, but, until he does so, 
the contrn.rt may be scid to subsi&t, capable of being made absolute by affirm
ane;e, or void by disaffirmance, on his arriving at age; in other words, infancy 
confers a privilege rather than imposes a disability." 
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The question raised by your request is, therefore, whether the case of a minor, 
employed by an employer who has elected to come under the terms of the Ohio work
men's eompensation act, is an exception to the general rule. There are many strong 
reasons why it should be regarded l1S such an exception. In the first place, as stated 
in the letter of ::\Jr. Yaple, accompanying your request, a ·minor may contract for 
services on his own account, his parents knowing of this and making no objection, 
and the child is entitled to his earnings, and payment to him would be a discharge 
against any claim of the parent. It is true, also, that it was, undoubtedly, part of the 
purpose in enacting the employers' liability act to provide a method by which an in
jured employe could receive compensation for his injuries without resurting to court, 
without the necessity of employing lawyers, and with no expense whatever; in other 
words, that the entire award should be paid to the employe. This purpose of the act 
is in part defeated in the ease of an injured minor, if it is necessary to have a guardian 
appointed, to whom the award may be paid, for the reason that the appointment of a 
guardian necessitates resort to the probate court, court costs, and, in most cases, guard
ian's compensation and attorney fees. It is also true thn.t the contro.ct under which 
a minor employe comes under the Obio workmen's compensation act is a contmct 
prescribed by law, a contract, in fact, in pursuance of the declared public policy of 
this state, and, consequently, a contract which could not possibly be regarded as un
favorable to the minor. It is true, too, that section 35 of the act provides that, 

"Benefits before payment shall be exempt from all claims or cr()ditors 
and from any attachment or execution, and shall be paid only to such employes 
or their dependents." 

and thus clearly expresses the intent of the act, that in all cases payments are to be made 
directly to the person entitled thereto, without intervention being necessary from any 
source. 

The above reasons, and each and all of them, tend very strongly to the conclusion 
that a contract of this character should be regarded as an exception to the general 
rule in regard to minors; and that payment could legally be made directly to the minor, 
and that such payment would be an acquittance, not only to the state liability board 
of awards, but would also relieve the employer from any liu.bility to an action on behu.lf 
of the minor. I have given full weight to all of these consider::.tions, and still they 
do not seem conclusive to me, in face of the firmly established principle of law in regard 
to minors, above mentioned, and other considerations which I shall now briefly mention. 

Aside from contracts, all of the rights of minors c.re most carefully guarded by 
our laws; thus in the statutes of limitation, limiting the time within which various 
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actions may be brought, it is found that an exception is made as to infants and persons 
of unsound mind, the limitation not starting to run until the disability is removed. 
There are many of these sections, applying to different kinds of actions, and, in fact, 
all of our code of civil procedure has woven into it this principle of the protection of 
minors-the provisions as to wills, as to the administration of estates, time for com
mencement of actions, proceedings in error, etc. The laws also provide that the action 
of an infant must be brought by his guardian or next friend. 

Then, there is an entire chapter of the Criminal Code specifying and classifying 
offenses against minors. In this chapter is found a section (sedion 12989, General 
Code) providing a penalty for a person or corporation retaining or ·withholding from a 
minor, in his or its employment, the wages or compensation, or any part thereof, agreed 
to be paid and due such minor for "l'tork performed. This section, in a way, is responsive 
to one of the matters referred to in :\Ir. Yaple's letter-that the wages earned by a 
miner may be paid to the minor direct; in a way, compels such payment to the miner 
direct; and is an exception to the general rule. 

The various statutes I have above referred to, both civil and criminal, have for 
their end the preservation of all the rights of a minor, whatever they may be, until 
he reaches the age of majority; and also seek to protect the minor, in all respects in 
which it has been demonstrated by experience that, in the matter of employment or 
otherwise, a minor should be protected. 

I am not able to say that my search has been exhaustive but, at this time, I can 
only point to three statutory provisions by which the acts of a minor are made valid, 
which, except for the specid provision of the statute, under the general rule first men
tioned in this opinion, would not be valid. In the act governing building and loan 
associations is found seCtion 9654, General Code, which is as follows: 

"To issue stock to minors and receive deposits thereon and permit both 
stock and deposits to be withdrawn, transferred, pledged and voted by such 
minors as other stock and stock deposits; to receive deposits of money by or for 
minors and to pay them to such minors, or upon their order. The receipt or 
paid order of such minor, therefor, shall be a valid acquittance of the rights of 
all concerned." 

In the act relating to the organization and powers of banks is found section 9770, 
which is as follows: 

"When an account is opened in a savings bank by a minor it shall be 
payable to such minor, and payment to him shall be as valid as if he were 
of legal age." 

In the act relating to legal reserve life insurance companies is found section 9392-1, 
General Code, which is as follows: 

"In respect to insurance heretofore or hereafter issued upon the life of 
any person between the ages of fifteen and twenty-one years, for the benefit 
of such minor, or for the benefit of the father, mother, husband, wife, child, 
brother or sister of such minor, the insured shall not, by reason only of such 
minority, be incompetent to contract for sech insurance, or for the surrender 
of such insurance, or to give a valid discharge for any benefit accruing, or 
for money payable under the contract." 

This last quoted section comes very close to the question we have before us, but 
it relates only to life insurance companies. Cf course, the question could arise, and 
in fact has often arisen, whether a contract of life insurance, taken out by a minor 
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is really a contr::ct beneficial to the minor; this depends, of course, on each individual 
contrn.ct. But there can be no question but that the deposits in a building and loan 
association, and in a savinp;s bank, by minors, are both contracts favored by the law, 
contracts which are certainly to the interest of the minor; ::nd it could be scid of them, 
as well as of the one which we have under consideration, that there is every reason 
why, when the deposit is made by t:1e minor, of hi~ own money, it ~hould be proper 
for the sv,me to be p~id to him direct, ::nd not cause :um to have a gur,rdir,n appointed. 
But it dso seems clear, from the ena~tmcnt of these sectioP-s, that, on account of the 
general rule as to minors, it wa.s felt that a receipt by n. minor for money which had 
been deposited by him with a building and loan association, or a bank, would not be 
valid in case the minor chose to disaffirm the sru:ne after reaelling the age of ma.jority; 
hence, the necessity of these st:1tutes. I regard these pwvisions, special in their nat me, 
as tending strongly to the conclusion that in the absence of special statutory provision, 
the rule as to the liability of a minor for his contmcts is the same now as that quoted 
in the first part of my opinion, namely: that all contracts of an infant, except those for 
necessaries, are voidable. 

"All contracts of an infant, except those for necessaries, are voidable by 
him, at his election, made within a rcason::blc time after he becomes of age. 
Englebert vs. Pritchett, supreme court of Xebmska, us reported in 26 L. n. 
A., page 177. (See note.) 

"Where an infant, seventeen yea.rs old, obtains a policy of insurance, 
upon which he pays the premium and makes several semi-annual payments 
dur~ng his minority, but disaffirms the contract immediately upon his be
coming of full age, n.nd offers to surrender his policy to the insurance com
pany, and demands the return of the money so paid, he can, in case of refusal, 
maintain an action for its recovery. Johnson vs. Korthwestern Mutual 
Life Ins. Company, supreme court of :Minnesota, as reported in 26 L. R. A., 
187. 

"Upon repudiating his contract of life insurance and surrendering to 
the company its policy therefor, an infant may recover the whole amount of 
premiums paid by him thereon. Prudential Insurance Co. vs. Fuller, 9 C. 
C. N. S., 441." 

Tr,ke a case where a minor employe is injured in the course of his employment, 
and the employer settles with such minor his claim for damages; it has been held, 
time n.nd ::-.:;cin, th::.t such settlement does not protect the employer, and that the 
minor, upon rea.ching m~.jority, e:.m :woid the contract of settlement and bring an 
a.ction for damnp;es, not"llit hst::nclinp; the same. 

The question really before us is: 

"In case a minor employe of an employer who ha.s elected to come under 
the terms of the Ohio act, is injured in the course of his employment, makes 
applica~ion to your bo::'.rd for an award, ::nd is grn.ntcd ::.n aY>ard as compensa
tion for his injuries, after he reaches the a,ge of majority, "it hin n. reasonable 
time, brings suit ogainst his employer, on account of Faid injury, for which 
he had filed a clcim n.nd received an aw!l.rd, would the fn.ct that the employer, 
at the time s::.id injury occurred, ,~·a,s under the protection vffordcd by your 
board, and the empltoye had filed his claim and received an award, be a de
fense to s:lld action?" 

I am disregardiP:; ~l::c que~lion ::.s to "l':hether an offer wa.s mn.de by the minor 
after re::>.rhing m:1jority, and before or at the time he brought such ::'.ction, to repay 
to the stn.te the amount he hn.d received as an ::tward from your board, as I do not feel 
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that it is necessary to discuss it here, for we must take the broadest view of this ques
tion, and if such action could be maintained at all, it is immaterial for the purposes 
of this question whether or not restitution is necessary. 

My opinion is that this question must be answered in the negative. The Ohio 
act is entirely silent as to minors; no reference whatever is made as to them; and, with 
the rule as to the liability of minors upon their contracts so well settled, with the decis
ions I have quoted in mind, also the further signicant fact thut, in certain instances of 
contracts, which can be classed as of as much benefit to the minor as the contract with 
your board, the legislature has especially provided that payment to the minor should 
be an acquittance, I rather incline to the view that the courts would hold, in the absence 
of any such provision in the compensation act, that a minor could avoid the settlement 
made with him by your board, and hold his employer responsible. 

Answering your questions specifically: 
1. The manner of election provided in section 20-1 of the act does apply to minors 

to this extent; that is, a minor who remains in the employ of an employer, after the 
notice provided in said section, elects, or contracts, to come under the terms of the 
act; but he is net absolutely void by such contract; the same is voidable. 

2. In my opinion, in case a minor is injured after his employer has elected to 
take advantage of the workmen's compensation act, and such minor i.os entitled to 
the benefits of the act, such payments should not be made directly to the minor, but 
should be made to his guardian. If he has no guardian the board should require one 
to be appointed before making payment. 

156. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INTERSTATE COMMERCE-FEDERAL EMPLOYERS' LIABILITY AC 
PROHIBITS CORPORATION SUBJECT THERETO FROM TAKINT 
ADVANTAGE OF THE WORKMAN'S COMPENSATION ACT OF OHIO. 

Under section 5 of the federal employers' liability act, any contract, rule, regulation 
or device, the purpose or intention of which enables any common carrier to exempt itself 
from liability under said act, is declared void; and in view of this provision a corporation 
subject to this federal employers' liability act cannot take advantage of the workman's 
compensation act of Ohio. 

CoLUMBus, Omo, April 1, 1913. 

State Liability Board of Awards, Columbus, Ohio. 
GENTLE.M!;JN:-I a.m in receipt of the following request for an opinion, dated 

October 21, 1912: 

"Herewith please find enclosed letter of the 18th inst., from Charles G. 
Cunningham, general counsel for the Toledo Termin::~l Railroad Company, of 
Toledo, Ohio, which mi6es a question of importance concerning the applica
tion of the ::~ct of the general assembly of Ohio, under which this department 
is operating (102 0. L., 524), commonly known as the workmen's compensation 
law, in cases where the injured employe is employed by a Cl'..rrier engaged in 
interstate commerce. 
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"I take it that the luv: is v:ell settled that, v:here the federal government 
has authority to legisl:.:.te on u p:aiiculr.r question, that its power i~ supreme, 
provided it has en:'.cted legiFI::.tion relative to the subject; but until it has so 
acted the st11tes may enact legislation on the subject. 

"Congress has enacted an employers' liability act which if I am correct 
in my asswnption, supersedes the acts of the several states in all cau~es of 
action coming within its scope, viz., actions against an employer enp;::,gcd as 
a carrier in interstate commerce by an employe who has been injured while 
engaged as the servl!nt of such carrier in carrying on interstate commerce. 
Therefore, I assume that as to all employers who are carriers engaged in in
terstate traffic that section 21-1 of the Ohio act above referred to would not 
govern, but the federal law would govern the rights of the parties. 

"I believe, however, that as to aU such employers and employes who 
have elected to operate under the corporation law by paying premiums into 
the state insurance fund, that the state law would govern, as congress has not 
yet enacted any legislation on the subject. 

"As this is an important question, this department would appreciate 
an opinion from your department at a very C3rly date." 
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The letter referred to states: 

"A large part, if not all, of the employes of the Toledo Terminal fall 
within the class of interstate employes. While the Toledo Terminal Rail
road is located entirely vdthin two counties in the state of Ohio, the business 
it does is more than 90 per cent. interstate business. That is, it does a large 
switching business, interchanging cars between railroads and 90 per cent. at 
least of its cars are moved in interstate business. Under these circumstances, 
the statutes of the United States controlling the liability of employers en
gaged in interstate commerce would apply and we would receive practically 
no protection under the Ohio act. For these reasons, I do not believe it 
would be of any use to the Toledo Terminal to bring itself within the Ohio 
iaw." 

As you state in your letter, "Congress has enacted an employers' liability act 
which, " * * superseded the act~ of the several states in all causes of action coming 
within its scope. 

It is stated by chief justice White in the case of the Northern Pacific Railway 
Company vs. The State of Washington, 222 U. S., page -- (decided January 9, 
1912), in speaking of the authority of congress over interstate commerce: 

"It i~ elementary, and such is the doctrine announced by the cases to 
which the court below referred, that the right of a state to apply its police 
power for the purpose of regulating interstate commerce, " " * exists 
only from the silence of congress on the subject, and ceases when congress acts 
on the subject, or manifests its purpose to call into play its exclusive power. 
This being the conceded premise upon which done the state law could have 
been made applicable, it results that as the enactment by congress of the law 
in question was an assertion of its power, by the fact alone of such mani
festation that subject was at once removed from the sphere of the operation 
of the authority of the state." 

:Many authorities might be rited upon this proposition, but it is so definitely set
tled that I deem it unnecessary to go further into this' phase of this question. The 
result is that the Ohio workmen's compensation act is inoperative as an active agent 
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against employers whose employes are engaged in interstate commerce. Surh em
ployers and employes are in a field over which the United States has thrown its juris
diction by the enactment of the national employers' liability act; and the rules of law 
applicable to such an employe injured in the course of interstate employment would 
not be the rules prescribed by the laws of Ohio, but would be the rules provided by 
the laws of the United States. 

In what is known as the "Second employers' liability case" (Mondou vs. N. Y., 
N. H. & Hartford R. R. Co., and other cnses) 223 U. S., page 51, decided January 15, 
1912, the validity of the r.ct relating to the liability of common carriers by railroad 
to their employes in cerbin cases, approved April 22, 1908, and the amendment there
to, approved April 5, 1910, was sustained. Justice VanDevanter, in delivering the 
opinion of the court, said: 

"True, prior to the present act, the laws of the several states were re
garded as determinative of the liability of employers engaged in interstate 
commerce for injuries received by their employes while engaged in such com
merce. But that was because congre~s, clthough empowered to regulate 
that subject, had not acted thereon, and because the subject is one which 
falls within the police power of the states in the absence of action by con
gress. * * * The inaction of congress, however, in no wise affected its 
power over the subject. * * * And now that congress has acted, the laws 
of the states, in so far as they cover the same field, are superseded, for nec
essarily that which is not supreme must yield to that which is. * * * " 

The only question remaining "therefore, is that stated in your inquiry, that, "as 
to all such employers and employes who have elected to operate under the compen
sation law by paying premiums into the state insurance fund, that the state law would 
govern, as congress has not yet enacted any legislation on the subject." 

It is true, congress has not enacted as yet a worman's compensation act. It is 
also true that the Ohio workmen's compensation act is not compulsory, and it is op
tional on both the employer and the employe whether or not they will elect to come 
under ils terms, and it might well be supposed in the absence of legislation or decision 
to the contrary, that when an employer and employe, even though engaged in inter
state commerce, elected, or contracted "to come under the proVIsions of the Ohio act 
that they would be bound by such contract, but in thr second employers' liability act 
above referred to, the following provision is made: 

"Section 5. That nny contract, rule, regubtion, or device whatsoever, 
the purpo~e or intent of which shall be to enable any common carrier to ex
empt itself from any liability created by this act, shall to that eJo.ient be void: 
provided, that in any action brought against any such common carrier under 
or by virtue of any of the provisions of this act, such common earlier may 
set off therein any sum it has contributed or paid to any insurance, relief, 
benefit or indemnity that may have been paid to the injured employe or the 
person entitled thereto on account of the injury or death for which said action 
wa_s b1ougbt." 

In the second employers' liability c9se, 223 U. S. 51, in speaking of this section 
of the act, the court said: 

''Next in order is the objection that the provision in section 5, delcaring 
void any contmct, tu1e, regulation or device, the purpose or intent. of which 
is to enable a carrier to exempt itself from the liability which the act creates, 
is repugnant to the 5th amendment to the constitution as an unwarranted in-
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terference "ith the liberty of contract. But of this it suffices to say, in view 
of our recent decisions in Chicago, B. & Q. Co. vs. ::\IcGuire, 209 L'. S., 549; 
Atlantic Coo.st Line R. Co. vs. Riverside :\Iills, 219 L'. S., 388; o.nd Balti
more & Ohio R. Co. vs. Interstate Commerce, 221 C. S., 612, that if congress 
possesse'l the power to impose that liability, which we here hold that it docs, 
it also possesses the power to insure its efficacy by prohibiting any con
tract, rule, regulation or de\'ice in evasion of it." 
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And in the case of Philo.delphia, Baltimore & Washington Ry. Co. vs. Schubert, 
223 V. S., page --, decided April 29, 1912, the court passed on section 5 of the second 
employers' liability act, above quoted, in a case brought against a railway company 
to recover damages for persond injury sustained by en employe in which the ac
ceptance of benefits under a contract of membership in a comp::ony's relief depart
ment, is set up as a bar to the action, and justice Hughes in delivering the opinion of 
the cowt cited the quotation given above from the second employers' liability cases, 
and said further: 

"Upon similar grounds, congress had the power to enforce the regulations 
validly prescribed by the act of 1908, by preventing the acceptance of ben
efits under such relief contracts from operating as a bar to the recovery of 
damages, and by avoiding any a::;reement to that effect. The question is 
whether this power has been exercised; that is, whether the stipulation of the 
contract of membership, asserted in defense, comes within the interdiction 
of section 5. The former act of June 11, 1906, * '' '' which was valid 
as to employes engaged in commerce wHhin the District of Columbia * "' * 
contained explicit provision that such a contract or the acceptance of bene
fits thereunder should not defeat the action. Section 3 of that act was as 
follows: 

" 'That no contract of employment, insurance, relief benefit, or indemnity 
for injury or death, entered into by or on behalf of any employe, nor the ac
ceptance of any such insurance, relief benefit, or indemnity by the person 
entitled thereto, shall constitute any bar or defense to any action brought to 
recover damages for personal injuries to or death of such employe: Pro
vided, however, that upon the trial of such action against any common car
rier, the defendant may set oiT therdn any sum it has contributed toward any 
such insurance, relief benefit, or indemnity that may have been paid to the 
injured employe, or, in case of his death, to his personal representative.' 

"But it is urged that the substituted provision, of section 5 of the act 
of 1908-failed to embmcc that \1 hich the earlier act· specifically described. 
We cannot :::.s~cnt to this view. The evident purpose of congress was to en
large the scope of the section, and to m:::ke it more comprehensive by a gen
eric, rather than a speeifir, description. It thus brings 'lvithin its purview 
'any contract, rule, regul:J.tion, or device whatever, the purpose or intent of 
which shall be to enable any common carrier to exempt it~elf from any lia
bility cre:;,ted by the act.' It includes aay variety of agrcLment or arrailge
ment of this nature; and stipulations contained in contracts of membership in 
relief departments, that the acceptance of benefits thereunder shall bar re
covery, are within its terms.'' 

Considering section 5 of the act, in connection v.ith the l:::.nguuge of the court in 
this ca5e, and also taking into consideration the ch'ect reached by an employer and 
his employes electing to come under the terms of the Ohio workmen's compensation 
act (which effect in reality is that the employe shall have compensation, and the em
ployer shall be relieved from liability in an action in the courts) it seems that this 
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arrangement comes under the inhibition of said section 5, for it must be conceded 
that the intent and purpose of the employer in electing to come under the Ohio work
men's. compensation act is to exempt himself from liability created by the act, that is, 
liability for personal injuries suffered by his employes as provided by the act. 

l\1y conclusion, therefore, is that the Ohio workmen's compensation act would 
afford no protection to an employer engaged in interstate commerce who elected ·to 
come under its provisions, and paid in the premiums provided by law, in case of per~ 
sonal injury to one of his employes, provided such employe wished to bring an action 
in comt. That is, that such action could be maintained under the act of the United 
States, notwithsbnding section 20-1 of the Ohio act. 

510. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE QUESTION OF WHETHER A CLAIMANT IS A DEPENDENT IS A 
QUESTION OF FACT 

Whether a claimant for compensation, under the workmens' compensation act, is a 
dependent of the killed or injured employe, is a question of fact to be determined by the 
state liability board of awards. 

· CoLUMBus, Omo, September 9, 1913. 

HoN. w~L ARCHER, Secretary, State Uability Board of Awards, Columbus, Ohio. 

DEAR Sm:-I have your favor of August 27th, wherein you ask for an opinion 
as to whether Elizabeth Frederick should be regarded as a dependent upon her son 
John Moeller, this being your claim No. 8152. 

Elizabeth Frederich in her answers to the interrogatories submitted by your 
board, states that: she is married, resides with her husband who is the proprietor of a 
tailoring shop, she and her husband with four children, aged respectively fifteen, 
eighteen, twenty-three and twenty-eight years, reside together. John Moeller, the 
decedent, contributed weekly to the family support jour (84.00) dollars per week, and had 
resided with her as a member of the family all of his life, he being unmarried and having 
had no children. This statement is supplemented by the report of your traveling 
auditor which shows that 1\Irs. Frederich is living on a plot of ground six acres in 
extent, which was left to her and her children by her first husband 3nd which, for the 
past two years, has yielded no profit, according to her claims. The tailoring establish
ment of her husband is sm:ill end its yearly earnings, which have not been ascertained, 
are based upon the claim that he purchased about 8300.00 worth of material each year 
for the making of suits. The claimant had three sons by a former marriage, two of 
whom-the decedent and one of his brothers-paid 84.00 per week for board and gave 
her additional money when she needed it. Her daughters contribute nothing to her 
support. 

It will be noted that; there is some conflict between l\1rs. Frederich's sworn state
ment and that of the statement of your auditor, in that in the one she says decedent 
contributed 34.00 a week to her support and in the other it is stated that this payment 
was for board, it being further said, however, that her sons gave her more money 
when she needed it. 

Section 41 of the act creating the state insurance fund (102 Ohio Laws, 524) 
provides in part: 
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"The state liability board of awards shall disburse the state insurance 
fund to such employes * * *, or to their dependents in case death has 
ensued.'" 
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If there are no dependents the disbursements of the insurance fund shall be 
limited to the expenses provided for in sections 23 and 24. 

If there are wholly dependent persons at the time of death, the payment shall be 
66 2-3 per cent. of the average weekly wage, and to continue for the remainder of the 
period between the time of death and six years after the time of injury, and not to 
amount to more than a maximum of thirty-four hundred dollars (83,400.00), nor less 
than a minimum of fifteen hundred dollars (81,500.00). 

If there are partly dependent persons at the time of death, the payment shall be 
66 2-3 per cent. of the :1verage weekly wage and to continue for all or such portion of 
six years after the date of the injury, as the board in each case may determine, and not 
to amount to more than a maximum of thirty-four hundred (83,400.00) dollars. 

From this it is clear that in order to justify payment to a claimant he or she must 
be wholly or partly dependent upon the decedent, and in this case the only question 
that arises is whether :\Irs. Frederich was partly dependent upon her son, as the facts 
clearly show that she was not wholly dependent upon him. 

A careful consideration of the authorities dealing "\\ith questions of this kind 
develops the fact that the meaning of the word "dependent" is purely one of fact
that is, did the claimant wholly or partly depend upon the decedent for support. In 
deciding this 1egard should be had: 

(a) To the station in life of the claimant in order to ascertain what were neces
saries for her, as it is the supplying of such necessaries, in whole or in part, that will 
determine the question of her dependency upon him who furnishes or helps to furnish 
these necessarie<s. 

(b) To the support furnished her by her husband, for if he supplied her with ali 
necessaries proper to her station in life, then she would be dependent upon no one else. 

(c) To the income from and the value of her property (which by the way is not set 
out in the question here submitted) as, if her property were supplying her with all 
that was necessary for her, she would not be dependent upon anyone. 

(d) To whether decedent gave his mother only 84.00 per week and that in pay
ment of board, as the mere payment of board did not constitute her a dependent upon 
him who paid the board. 

(e) To whether the additional sums of money, if any, be paid her, were necessary 
for her support, or were mere gifts for the purpose of enabling her to purchase things 
which were not at all necessary for her support in the station of life she occupied. 

With these considerations in mind, if your honorable board should find that 
Mrs. Frederich's husband was not able to, and did not supply her with the necessaries 
to which her position in life entitled her, and that her property was insufficient for this 
purpose, and that decedent did so supply her, in whole or in part, then she is a depend
ent. If, however, her husband's earnings or her own resources, or both, were main
taining her in a manner suitable to her position in life, or, if decedent did not con
tribute to her support, except by the payment of money for board and lodwng, the 
sum so paid by him being but the reasonable value of such board and lodging, or if 
decedent paid her more than the reasonable value of such board and lodging and such 
excess sum was used by her for the purchase of things that were not necessaries, as 
hereinbefore defined, then she was not a dependent within the meaning of the statutes, 
provided she was otherwise supplied with necessaries. 

I have gone into this matter at some length in order that this opinion may meet 
with other situations which may arise in your determination of the questions here 



878 STATE LIABILITY BOARD OF AWARDS 

suggested, and was compelled to deal with the matter in an abstract way because the 
facts stated by you are not complete. In addition to this, your board should be the 
judge of the facts. 

654. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

LIABILITY BOARD OF AWARDS-PAYMENT OF AWARD TO DEPEND
ENTS OF AN ALIEN-FOREIGN CONSUL MAY NOT RECEIVE SUCH 
AWARD UNLESS AUTHORIZED BY PERSON ENTITLED TO AWARD 
-NO DISCRIMINATION MAY BE SHOWN-MOST FAVORED NA
TION CLAUSE IN TREATIES. 

Whenever an employe suffers death in such a manner and under such circumstances 
as to entitle his dependents to an award from the state liability board of awards, then the 
liability board of awards should merely notify the consul of the country of which the person 
killed is a citizen of the fact that his dependents are entitled to an award from the board, 
and should proceed in the same manner in making the award as though the employe were 
a citizen of this country. No distinction in any way can be made in the matter of aliens 
dependents. The award may be made only to the dependents, or to a person deemed by the 
board as a competent and suitable person to receive the same in case of incapacity of the 
dependent or dependents. These payments may not be made to the consul of the country 
unless he is duly authorized to receive same. 

CoLUMBus, Omo, September 20, 1913. 

State Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN:-On March 4, 1913, you made the following request for my opinion: 

"This department has been notified of the death of Johann Schatz, an 
employe of the Columbus Iron & Steel company, of Columbus, Ohio, it being 
claimed that his death resulted from an injury received in the course of his 
employment. 

"The Columbus Iron & Steel company is a contributor to the state 
insurance fund. 

"The deceased was an alien and a native of Austria-Hungary, in which 
country, we are advised, a widow and Ininor child survive him. 

"As we interpret the workmen's compensation law, the state liability 
board of awards is authorized to pay compensation in all cases of death direct 
to the dependents, and that such dependents may make application for the 
compensation due them, and that it is unnecessary for an adxninistrator to 
be appointed in any case unless those sustaining the relation of dependents 
to the deceased are not sui juris. 

"We are advised that the imperial and royal Austro-Hungarian conusul 
for the states of Ohio and Michigan, located at Cleveland, Ohio, claims to be 
authorized to receive and transxnit to those who are entitled thereto, all com
pensation due to the deceased subjects of his country, by reason of certain 
provisions contained in existing treaties between the United States of America 
and his country, by virtue of which consular officers are made the legal repre
sentatives of all residents of that country who die intestate in this country. 
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"As we will no doubt have a great many such claims, we would appre
ciate your opinion as to the correct method of procedure to be adopted by this 
board in this and similar cases. 

"We are transmitting a copy of this letter to Hon. Ernest Ludwig, 
imperial and royal Austro-Hungarian consul, of Cleveland, Ohio." 
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I also received from Hon. Ernest Lud"ig, consul for Austria-Hungary for the 
states of Ohio and ~Iichigan, the following letter, in connection with your request: 

"The state liability board of awards of Columbus sent me a copy of a 
letter, which was addressed to you a few days ago requesting your opinion 
on the proper way of procedure to transmit benefits of the state fund to the 
dependent of a dereased, if such dependents live abroad. 

"Permit me to draw your kind attention to the booklet herewith enclosed 
on the treaty rights of foreign consuls with reference to administrations of 
estates. Consulates are established as instruments of peace and harmony 
between two countries and co-operate with all courts and state officials in 
order to protect the rights of their respective foreign subjects. Consulates 
are the ex-officio representatives, attorneys of all the respective absent citizens 
as well as the home courts and home state officers. 

"In view of the fact that so many hundreds of thousands of our people 
reside here in this state of Ohio, which belongs to my consular district, I have 
had the honor to call on His Excellency Governor Cox and ~Ir. Duffy, the 
chairman of the above board some time ago that some line of procedure could 
be worked out whereby the payments made by the board to absent benefi
ciaries could be made through the medium of the consulate. Estates of 
Austrian Hungarian aliens have been liquidated and transmitted to the next 
of kin heirs in the old country by this consulate in the past and as a new law 
has now been enacted, making workingmen's insurance compulsory and 
establishing a regular state board of awards, a similar question has come up 
now for the first time with reference to the death benefit of one John Schatz. 

"This imperial and royal consulate in transmitting estates to the rightful 
heirs does not charge any fees whatsoever except the nominal fee of i of one 
per cent. prescribed by the consulate tariff which is in force and approved 
by the governments of both countries. This nominal fee does actually not 
cover the loss in exchange, as the official exchange is better than under 
ordinary circumstances any bank of the country could allow. The trans
mission of such funds is made through official channels and in such a way to 
insure perfect safety, that the money really reaches those to whom it is in
tended by law, according to the order of distribution of the courts here or in 
cases such as the one at issue according to the award made by the state board. 
This is done because the Austro-Hungarian government desires to afford the 
maximum of protection (of the rights) to Austrian or Hungarian aliens while 
at the same time it desires that the friendliest possible relations be estab
lished with all local and state authorities. 

"If you desire that this consulate's attorneys submit a further brief to 
you as to the right of consulates in connection with the transmission of estates 
or death benefits, I will be glad to direct them to do so at your instance." 

There has also been submitted to me, in this connection, a brief prepared by 
Mr. Herman J. Nord, of Messrs. Reed, Eichelberger & Nord, which I have found very 
helpful in considering this question. 

The law establishing the Ohio State liability board of awards (workmen's com
pensation act) provides: 
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"Section 1465-54. The state liability board of awards shall establish a 
state insurance fund from premiums paid thereto· by employers .and employes 
as herein provided, according to the rates of risk in the classes established by it, 
as herein provided, for the benefit of employes of employers that have paid 
the premium applicable to the classes to which they belong and for the benefit 
of the dependents of such employes, and shall adopt rules and regulations 
with respect to the collection, maintenance and disbursement of said fund. 

"Section 1465-59. The state liability board of awards shall disburse the 
sta.te insurance fund to such employes of employers as have paid into said 
fund the premiums applicable to the classes to which they belong, and have 
been injured in the course of their employment, wheresoever such injury has 
occurred, and which have not been purposely self inflicted, or to their depend
ents in case death has ~nsued. 

"Section 1465-62. The board shall disburse and pay from the fund, for 
such injury, to such employes, such amounts for medical, nurse and hospital 
services and medicines, as it may deem proper, not, however, in any case, to 
exceed the sum of two hundred dollars, in addition to such award to such 
employe. 

"Section 1465-63. In case death ensues from the injury reasonable 
funeral expenses, not to exceed one hundred and fifty dollars, shall be paid 
from the fund, in addition to such award to such employe. 

"Section 1465-67. In case the injury causes death within the period of 
two years the benefits shall be in the amounts and to the persons following: 

(1) "If there be no dependents, the disbursements from the insurance 
fund shall be limited to the expense provided for in sections 23 and 24, ( Gen
eral Code, sections 1465-62 and 1465-63). 

(2) "If there are wholly dependent persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent. of the average weekly 
wage and to continue for the remainder of the period between the date of the 
death and six years after the date of the injury, and not to amount to more 
than a maximum of thirty-four hundred dollars, nor less than a minimum of 
one thousand five hundred dollars. 

(3) "If there are partly dependent persons at the time of the death, the 
payment shall be sixty-six and two-thirds per cent. of the average weekly wage 
and to continue for all or such portion of the period of six years after the da.te 
of the injury, as the board in each case may determine, and not to amount to 
more than a maximum of thirty-four hundred dollars. 

"Section 1465-68. The benefits, in case of death, shall be paid to such 
one or more of the dependents of the decedent, for the benefit of all the depen
dents, as.may be determined by the board, which may apportion the benefits 
among the dependents in such manner as it may deem just and equitable. 
Payment to a dependent subsequent in right may be made, if the board deem 
proper, and shall operate to discharge all other claims therefor. 

"Section 1465-69. The dependent or person to whom the benefits are 
paid shall apply the same to the use of the several beneficiaries thereof accord
ing to their respective claims upon the decedent for support, in compliance 
with the finding and direction of the board. 

"Section 1465-70. The average weekly wage of the injured person at the 
time of the injury shall be taken as the basis upon which to compute the 
benefits. 

"Section 1465-71. If it is established that the injured employe was of 
such age and experience when injured as that under natural conditions his 
wages would be expected to increase, the fact may be considered in arriving 
at his average weekly wage. 
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"Section 1465-72. The power and jurisdiction of the board over each 
case shall be continuing, and it may from time to time make such modification 
or change with respect to former findings or orders ·with respect thereto, as, 
in its opinion, may be justified. 

"Section 1465-73. The board, under special circumstances, and when 
the same is deemed advisable, may commute periodical benefits to one or more 
lump sum payments. 

"Section 1465-74. Benefits before payment shall be exempt from all 
claims or creditors and from any attachment or execution, and shall be paid 
only to such employes or their dependents." 
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It will be noted from the above quoted sections that the state liability board of 
awards is to establish a state insurance fund for the benefit of employes who may be 
injured and the dependents of such employes who may be killed in the course of their 
employment, and is to disburse such fund "to such employes * * * that have been 
injured * * * or to their dependents in case death has ensued." 

It will also be noted that section 1465-54 gives the board power to "adopt rules 
and regulations with respect to the collection, maintenance and disbursement of said 
fund." 

Section 1465-68 specifically provides that in case of death the benefits shall be 
paid to "such one or more of the dependents of the decedent, for the benefit of all the 
dependents, as may be determined by the board * * *." 

Section 1465-74 is even more explicit than the other sections, as it provides that 
"benefits before payment shall be exempt from all claims of creditors and from any 
attachment or execution, and shall be paid only to such employes or their dependents." 

It has been held, and obviously there can be no question about this holding, that 
the payments authmized by the above statutes are to be made directly to the persons 
specified therein; the only exception being in the event of incompetency of the person 
entitled to receive the award as in the case of an injury to a minor employe, where I 
have held in an opinion to your board dated January 30, 1913, that the compensation 
due such minor should be paid to his guardian. The reasons for this holding are 
expressed in the opinion. 

The requirement that the payments authorized to be made by your board shall 
be made directly to persons specified in the above sections was clearly made for the 
purpose of obviating the necessity for administration. 

The consul for Austro-Hungary contends that on account of the treaty between 
the United States and his country he is authorized to receive and transmit to those 
who are entitled thereto all compensation due from your board on account of the 
death of a deceased subject of Austria Hungary, who suffered death in such manner as 
to entitle his dependents to an award from your board. This contention is supported 
by & brief filed on behalf of the consul and by a pamphlet entitled "Treaty Rights of 
Austro-Hungarian Consuls," which contains many abstracts from treaties and quota
tions from many authorities. 

All of the authorities submitted, however, bear primarily upon the question of 
the right of the counsel of a foreign nation to be appointerl as administrator of the 
estate of a subject of his country who dies in the United States, intestate, and v:ithout 
next of kin in this country, it being asserted by the consul for Austria-Hungary, that 
under what is culled the "most favored nation clause" in the treaty between his country 
and the United States, there must be read into said treaty the provision of the treaty 
between the United StateR and the Argentine Republic, as to the appointment of an 
administrator upon the estate of a subject of his country, and that under said treaties 

8o construed, the consul of Austria-Hungary has the exclusive right to be appointed 
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as such administrator. This contention seems to have been upheld by the weight of 
authority prior to the decision of the United States supreme court in the case of Rocca 
vs. Thompson, 223 U. S., 317, which will be hereinafter referred to. 

Section 2, of article VI, of the constitution of the United States, provides: 

"This constitution, and the laws of the United States, which shall be made 
in pursuance thereof; and ali treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; and 
the judges of every state shall be bound thereby, anything in the constitution 
or laws of any state to the contrary notwithstanding." 

In the case of State vs. Vanderpool, 39 Ohio State, 273, the court say, at pages 
276-277: 

"By section 2, article 6, of the constitution of the United States, 'This 
constitution, and the laws of the United States, made in pursuance thereof, 
and all treaties made, or which shall be made under the authority of the United 
States, shall be the supreme law of the land, and the judges of every state shall be 
bound thereby, anything in the constitution and laws of any state to the con
trary notwithstanding.' 

"This t~eaty is therefore the law of the land, and the judges of every 
state are as much bound thereby as they are by the constitu~ion and laws of 
the federal or state governments. It is therefore the imperative duty of the 
judicial tribunals of Ohio to take cognizance of the rights of persons m;ising 
under a treaty to the same extent as if they arose under a statute of the state 
itself." 

The treaty between the United States and the monarchy of Austria-Hungary, 
proclaimed June 29, 1871, contains the following provision: 

"Article XV. Consuls-general, consuls, vice-consuls and consular 
agents, also consular pupils, chancellors and consular officers, shall enjoy in 
the two countries, all the liberties, prerogatives, immunities and privileges 
granted to functionaries of the same class of the most favored nation.'' 

This is what is commonly called "the most favored nation clause," and is con
tained in substantially the above form in practically all general treaties. It is claimed 
that when this clause appears in a treaty, its effect is that there must be read into the 
treaty under consideration, the most liberal provisions made in any treaty of the 
United States Vlith any other nation as to the liberties, prerogatives, immunities and 
privileges granted to consuls and like officers upon any given subject, or in reference 
to any particular matter. 

Article XVI, of the treaty between the United States and Austria-Hungary, 
provides: 

"In case of the death of a citizen of the United States in the Austro
Hungarian monarchy, or of a citizen of the Austro-Hungarian monarchy in 
the United Stetes, without having any known heirs, or testamentary execu
tors by him appointed, the competent local authorities shall inform the con
suls or consular agents of the state to which the deceased belonged, of the 
circumstances in order that the necessary information may be immediately 
fmwarded to the parties interested." 

Article IX, of the treaty between the United States and the Argentine Republic, 
provides: 



.AJI."'NUAL REPORT OF THE ATTORNEY GE!Io"'ERAL. 

"If any citizen of the two contracting parties shall die without will or 
testament in any of the territories of the other, the consul-general or consul 
of the nation to which the decec.sed belonged, or the representative of such 
consul-general or consul in his absence, shall have the right to intervene in 
the possession, administration and judicial liquidation of the estate of the 
deceased, conformably with the laws of the country for the benefit of the cred
itors and legal heirs." 
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Article XV, of the treaty between the United States and the kingdom of Belgium, 
provides: · 

"Consuls-general, consuls, vice-consuls and consular agents shall have 
the right to appear, personally or by delegate, in all proceedings on behalf of 
the absent or minor heirs, or creditors, until they are duly represented." 

Article XXXIII, of the treaty between the United States and the republic of 
Peru, provides: 

"Until the conclusion of a consular convention which the high contracting 
parties agree to form as soon as may be mutually convenient, it is stipulated 
that in the absence of the legal heirs or representatives of the consul or vice
consul of either party shall be ex-officio the executor or administrator of the 
citizens of their nation who may die within their consular jurisdiction and of 
their countrymen dying at sea whose property may be brought within their 
jurisdiction.'' 

Article XIV, of the treaty between the United States and Sweden, provides in 
part as follows: 

"In case of the death of any citizen of Sweden in the United States or of 
any citizen of the United' States in the kingdom of Sweden without having in 
the country of his decease any known heirs or testamentary executors by 
him appointed, the competent local authorities shall at once inform the nearest 
consular officer of the na.tion to which the deceased belongs, of the circum
stances, in order that the necessary information may be immediately for
warded to parties interested. 

"In the event of any citizen of either of the two contracting parties dying 
without will or testament, in the territory of the other contracting party, the 
consul-general, consul, vice-consul-general, or vice-consul of the nation to 
which the deceased may belong, or, in his absence, the representative of 
such consul-general, consul, vice-consul-general or vice-consul, shall so far as 
the laws of each country will permit and pending the appointment of an ad
ministrator and until letters of administration have been granted, take charge 
of the property left by the deceased for the benefit of his lawful heirs and 
creditors, and, moreover, have the right to be appointed as administrator of 
such estate. 

"It is understood that when, under the provisions of this article, any 
consul-general, consul, vice-consul-general, or vice-consul, or the representa
tive of each or either, is acting as executor or administrator of the estate of 
one of his deceased nationals, said officer or his representative shall, 
in all matters connected with, relating to, or growing out of the settle
ment of such estates, be in such capacities as fully subject to the jurisdic
tion of the courts of the country wherein the estate is situated as if said 
officer or representative were a citizen of that country and possessed of no 
representative capacity." 
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Under the treaty provisions between the United States and Austria-Hungary it 
was held by judge Wilkin, in the common pleas court of Trumbull county, Ohio, in 
the case of in re.; estates of Joe Stingate and Joe Mora (unreported), that: 

"By reason of the use of what is known as the most favored nation clause 
in the treaty between the United States and the Austro-Hungarian govern
ment, we must read this provision, found on the treaty between this govern
ment and the Argentine Confederation. 

"It therefore, seems clear to me, that Mr. Ernst Ludwig, the accredited 
representative of the Austro-Hungarian government, being located at Cleve
land, is absent from Trumbull county, and if he appoints a representative to 
act for him in his absence, and such appointment is so made as to become a 
matter of record under the authority of the accredited representative in the 
probate court of this country, then it would be the duty of the probate court 
to appoint such representative so selected, designated by the accredited rep
resentative of the Austro-Hungarian government." 

There are a number of other decisions from several other states, principally from 
New York, holding to this same effect, that under the "most favored nation clause" 
the consul of a foreign country is entitled to be appointed administrator of the estate 
of a subject of the country represented by the consul, who dies in this country intes
tate leaving no heirs or beneficiaries resident of this country. The consul being 
considered, under the treaties and decisions, as the legal representative of the non
resident heirs or beneficiaries. 

Ii was also held by judge Healea, of the common pleas court of Tuscarawas county, 
Ohio, in the matter of the estate of Vincenzo Arduine, 9 Nisi Prius (n. s.), 269, that 
the treaty between the United States and the Argentine Republic provides that the 
consul of that government shall have the right to be appointed as administrator of 
a subject of his country who died in this state intestate and leaving no next of kin, 
and that the provisions of the treaty of the Argentine Republic must be read into the 
treaty between the United States and Italy, and therefore, the consul of Italy was 
entitled to administration upon the estate of a subject of Italy who died in this state 
and sustained a inotion to remove an administrator who had been appointed for the 
estate of such an Italian subject without notice to the consul, and appointed said con
sul in his stead. 

To the same effect are cases found in 191 Mass. 276; 33 Misc. Rep., N. Y., 18; 
38 Misc. Rep., N. Y., 77. 

Cases found in 34 Misc. Rep., N. Y., 31 and 9 L. A., Ann. 96, hold the contrary 
view. 

This question, however, has now finally been disposed of by the supreme court 
of the United States in the case of Rocca vs. Thompson, 223 U. S. 317, where it is 
directly held that: 

"The most favored nation clause in the Italian treaty of May 8, 1878 
(20 Stat. at L. 732), does not give an Italian consul-general the right to ad
minister the estate of an Italian citizen dying intestate in one of the United 
States, to the exclusion of the one authorized by the local law to administer 
the estate because of the privilege conferred by the Argentine treaty of July 
27, 1853 (10 Stat. at L. 1009), art. 9, upon the consular officers of the res
pective countries as to citizens dying intestate 'to intervene in the possession, 
administration and judicial liquidation of the estate of the deceased, con
formably with the laws of the country for the benefit of the creditors and 
legal heirs,' since this provision, if applicable, cannot be construed as intended 
to supersede the local law as to the administration of such esta es." 
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This was a proceeding in error, from the supreme court of the state of California; 
the decision in the state court being affirmed by the supreme C'Ourt of the Cnited 
States. It will be noted that in this case the provision in the treaty "ith the Argen
tine Republic, which is relied on in pro.ctically all the cases cited, was construed by 
the coUit, and the court held I!S stated above, that this provision could not be con
strued as intending to supersede the local laws as to the administration of such estates. 

The California statutes provide that in the absence of next of kin of a person 
dying intestate, the public administrator shall take charge of and administer the es
tate for the benefit of the creditors and heirs. The court (justice Day), says, on page 
331: 

"Emphasis is laid upon the right under the Argentine treaty to intervene 
in possession, as well as administration; but this term can only have reference 
to the universally recognized right of a C'onsul to temporarily possess the 
estate of citizens of his nation for the purpose of protecting and conserving 
the rights of those interested before it comes under the jurisdiction of the 
laws of the country for its administration. The right to intervene in admin
istration and judicial liquidation is for the same general purpose, and pre
supposes an administration or judicial liquidation instituted otherwise than 
by the consul, who is authorized to intervene. 

"So looking at the terms of the treaty, we cannot perceive an intention 
to give the original administration of an estate to the consul-general, to the 
exclusion of one authorized by local law to administer the estate. 

"But it is urged that treaties are to be liberally construed. Like other 
contracts, they are to be read in the light of the conditions and circumstances 
existing at the time they were entered into, with a view to effecting the ob
jects and purposes of the states thereby contracting. Re Ross, 140 U. S., 453, 
475, 35 L. ed. 581, 589, 11 Sup. Ct. Rep. 897. 

"It is further to be observed, that treaties are subject of careful consider
ation before they are entered into, 11nd are drawn by persons competent to ex
press their meaning, and to choose apt words in which to embody the pur
poses of the high contracting parties. Had it been the intention to commit 
the administration of estates of citizens of one country, dying in another, ex
clusively to the consul of the foreign nation, it would have been very easy to 
have declared that purpose in unmistakable terms. For instance, where 
that was the purpose, as in the treaty made with Peru, in 1887, it was de
clared in article 33, as follows: .. * *" 

The court then cites the provisions of the treaty with Peru and article 14 of the 
treaty "\\itb Sweden, which I have quoted above. These treaties do give the right to 
consuls to be appointed as administrators of citizens of their nations who may die 
within their consular jurisdictions; but they were not relied upon in this case as applic
able to the Italian consul, perhaps for the reason that the treaties with Peru and 
Sweden were made subsequent to the treaty with Italy, while the treaty "ith the 
Argentine Republic was made prior to the treaty with Italy. This case decisively 
settles the question that under the treaty with the Argentine Republic the consul is 
not entitled to be appointed as administrator to the exclusion of the public adminis
trator. In this state, of course, we have no public administrator, and our statutes 
provide, section 10617, that in case of the death of a person intestate in this state, 
leaving no husband or wife or next of kin, or competent creditors, the court may 
commit the administration to such other person as it deems fit, and under this section 
the decisions of our courts, appointing consuls as administrators, would probably be 
correct, but not upon the theory that such consuls were exclusively entitled to that right. 

The contention, therefore, that the award from your board due to dependents 
residing in a foreign country should be paid to the consul of such country, so far as such 



886 STATE LIABILITY BOARD OF AWARDS 

contention rests upon the argument that such consul is entitled to the administration 
of the estate of a subject of his country dying intestate and without next of kin in this 
state, must fail. 

As I view the matter even if such contention were upheld by authority in the 
matter of t.he appointment of administrators, still the analogy between the :right to 
administer the estate of an alien, and the right to receive awards from your board due 
to the dependents of such alien, is not sufficiently close to be of great value. The 
compensation due from your board to the dependents of an employe constitute no 
part of the estate of such employe, and, as stated above, the purpose of the act is to 
make unnecessary the payment of such award to an administrator in any event, and 
there is no way in which an administrn.tor could demand or receive from your board an 
award due the dependents on account of the death of an employe. 

In addition to this, the estate of a person dying intestate in this state descends 
and must be distributed in the manner provided by our laws governing descent and 
distribution, while an award to dependents from your board is paid to the persons and 
in the manner determined by your board without respect to the statute of descent and 
distribution. 

The question, in a way, seems analogous to me to the right of a consul to claim 
the distributive share in the estate of a deceased alien in the hands of an administrator 
or court in this country on behalf of the person entitled thereto who are citizens of the 
country represented by the consul. 

I do not find that this question has been expressly determined in any state except 
New York, and in that state by an inferior court. But in that state the decisions are 
directly in point to the effect that the consul has such right. 

In the matter of the estate of Libretto Tartaglio, deceased, 12 Misc. Rep., 245 
(N. Y.) the syllabus is as follows: 

"The consul general of Italy has power under the treaty with that country 
to maintain affirmatively the rights of his countrymen in any court having 
jurisdiction, and has a right to demand and receive the distributive shares in 
an estate which belong to persons in his country and have been deposited in 
court, upon giving a proper receipt therefor." 

The decision in this case is not lengthy, and I, therefore, quote it in full: 

"Application is made by the consul general of Italy at New York to have 
paid to him the distributive shares of the widow and five minor children in the 
estate of Libretto Tart:::.glio, an Italian subject, who died leaving personal 
property which has been administered in this country, and which distributive 
shares have been deposited v.ith the county treasurer pursuant to a decree of 
this court. 

"The widow and children are residents and subjects of the kingdom of 
Italy. 

"The county treasurer opposes the application upon the ground that the 
consul-general has no authority to receive such distributive shares and give 
such an acquittance as will relieve him from responsibility. 

"The rights of cubjects of foreign countries, both as to their persons and 
property, largely depend upon treaty provisions. The treaty between the 
United States and the kingdom of Italy provides that consuls-general 'may 
have recourse to the authoiities of the respective countries v.ithin their respec
tive districts, whether federal or local, judicial or executive, in order to defend 
the rights and interests of their countrymen.' 

"The term 'defend' as used is to be given the broadest meaning, and 
includes the power to maintain affirmatively the rights of the consul's country-
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men, and our local as well us fedeml judiciary must, in obedience to the treaty, 
recognize such rights. But in the abser.ce of such treaty provision n. foreign 
consul would have much the same power. 

"We find the rule laid down in Kent, 'the pmcticc of our courts is that a 
foreign consul may assert and d~fend as compluinant party the rights and 
property of a person of his nation.' 

"The consul of a foreign nation recognized by the Cnited States is com
petent to defend and watch over the interests of persons of his n-;tion, and 
may bring suits for such purpose ·without any special authority from the 
parties in interest. 

"The Bello Corrunes, 6 Wheat. 168. 
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"The court says in the case cited 'that a vice-consul duly recognized by 
our government is a competent party to assert or defend the rights of property 
of the individuals of his nation in any court having jurisdiction of causes 
affected by the application of international law. To watch over the rights 
and interests of their subjects wherever the pursuits of commerce may draw 
them or the vicissitudes of hum::tn affairs may force them is the great object 
for which consuls are deputed by their sovereigns, n.nd in a country where laws 
govern and justice is sought for in courts only it would be a mockery to pre
clude them from the only avenue through which their course lies to the end 
of their mission. The long and universal usage of the courts of the United 
States has sanctioned the exercise of this right, and it is impossible that any 
evil or inconvenience can flow from it.' 

"Foreign consuls have authority and power to administer on the estates 
of their fellow subjects deceased within their territorial consulate. ''neat. 
Int. L. (2nd Eng. Ed.) 151; Woolsey Int. L. Sec. 96. 

"The right to demand and sue for necessarily implies the authority to 
llcquit and release. In case of a debt due by a resident of this state to the 
widow and children of Libretto Tartaglia there would seem to be no doubt 
not only of the consul's power, but his duty under the authorities to demand 
and collect it, and if so, I can see no reason in principle that would prevent his 
demanding and receiving moneys or property deposited in court belonging to 
o subject of such consul's country. Neither can I see that the infancy of 
some of the parties affects or limits the right or power of the consul. The 
question as to what disposition moy be made of the property after the consul 
has received and exported it is something with which courts have nothing to 
do; that is to be settled by the laws or authority of the government to which 
the foreign subject owes allegiance. 

"An order will be made direct.ing the county treasurer to pay the dis
tributive shares of the 1\idow and cbildzen of Libretto T::trtaglio in his estate, 
deposited with said county treasurer pursuant to the decree of this court, to 
the consul-general of Italy at New York upon his executing and delivering a 
proper receipt therefor." 

The case referred to by the court, viz.: The Bello Corrunes, 6 "neat, 168, is an 
apt citation so for as the language of the court is gi~en, but in that case the court also 
remarked and held that while a foreign consul had a right to claim or institute pro
ceedings in rem where the rights of property of his fellow citizens are in question 1\ith
out special authority from those for whom he acts, still he could not receive actual 
restitution of the property in question without specific authority. The court says 
upon this point: 

"'Whether the powers of the vice-consul would in any instance extend to 
the right to receive in his national character the proceeds of property libeled 
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and transferred into the registry of a court, is a question resting on other 
principles. In the absence of specific powers given him by competent author
ity, such an authority would certainly not be recognized." 

In the matter of the estate of Pietro Fiorentine, deceased, Surrogate's Court, 
Kings county, N. Y., 43 Misc. Rep. 573, the syllabus of the case is as follows: 

"The consul-general of Italy has a right to receive from the public admin
istrator of Kings county a balance payable by him, as administrator, to the 
neA-t of kin of s.n Italian subject who dies a resident of that country and it is 
not necessary that the father and sole next of kin, a resident of Italy, be cited 
and paid directly." 

In this case the deceased was an Italian subject who died in Kings county, New 
York. The sole next of kin was his father, a resident of Italy. The estate was ad
ministered by the public administrator and there was a balance found due to the next 
of kin. The Italian consul claimed a ri,ght to intervene and take possession of said 
balance. The court refers i.n his decision to the case in the 12 Misc. Reports above 
quoted in this opinion, and also to the conflicting opinions upon the question of the 
right to administer and then says.: 

"In the case before me the question is simply whether the public admin
istrator shall turn over the balance to the consul-general or cite the next of 
kin and pay him directly. 

"Even if we give to the word 'intervene' as used ~n the treaty with the 
Argentine Republic the interpretation placed on the same by Judge Thomas, 
still the right to so 'intervene' would certainly include the right to receive the 
property belonging to the alien and hence the money in question here should 
be paid over to the consul-general." 

As stated, these cases are the only cases I find holding to this effect and are cases 
of an inferior court, and by the same court whose decision as to the right of the consul 
to be appointed administrator was over-ruled and criticized by the supreme court in 
the Rocca case above cited, and these decisions seem to be based upon the same reason
ing which led the same courts to decide the question in regard to administration. 
After a full consideration of the Rocca case, it does not seem to me that these cases 
can be regarded as high authority. In addition to this, the holding in the Tartaglio 
case seems to be contrary to the holdiug of the supreme court of the United States 
in the Bello Corrunes, 6 Wheat, 168 case in the particular that I have pointed out, viz.: 
that while consul has the right to institute an action, still he has not authority to 
receive actual restitution of the property in question without specific authority. Also 
the supreme court in the Rocca case holds that the word "intervene" as used in the 
treaty with the Argentine Republic does not have the meaning which the Surrogate 
court of New York gives to it. It is also stated by the supreme court of California 
in deciding the Rocca case, 37 L. R. A. n. s. 549 (which case was affirmed by the 
supreme court of the United States in the decision to which I have heretofore referred) 
that the "right to intervene in a legal proceeding, partaking of the nature of a proceed
ing in rem is not usually understood in either country to include the right to take the 
property from the custody of the court or from an officer upon whom the laws of the 
country impose the duty of administering and distributing it. The object and purpose 
of the treaty would be fully met by allowing the foreign ronsul to represent the citizens 
of his country who are interested as heirs or creditors in case they are not present or 
otherwise represented, giving them the right to appear in court for them, either officially 
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or in their name, to protect their interests, and requiring that he be served with notices 
to thPm when notice is required." 

The authority would therefore seem to be contrary to the holding in the Xew 
York cases. In addition the New York court says in deciding the Tartn.glio cn.se, 
"the right to demand and sue for necessa.rily implies the authority to acquit and 
release." 

This does not necessn.rily follow. A "next friend" is authorized by our statutes 
to bring suit for a minor. In cn.se such suit is for damages on account of a tort, such 
friend can bring suit, but in case of recovery he is not authorized to receive the amount 
of the judgment. Also in this state a minor's defense in an action is made by a guardian 
adlitem, but the guardian n.dlitem, while having the authority to appear in the action 
and do everything to maintain the claim of the minor, has no right to receive the 
amount found due the minor in such action. 

For the above reasons, therefore, esperi::illy from the language used by the court 
in the case of Bello Corrunes, 6 Wheat, 168, above quoted, and from the decision of 
the supreme court in the Rocca case, I feel thflot these two New York decisions cannot 
be regarded as sufficient authority to maintain the proposition that a consul is entitled 
to demand and receive the distributive shares which belong to persons resident of the 
country which be 1epresents coming from an estate of a person dying in this country. 

In the matter of the settlement of the account of the executor of lckrow, deceased, 
66 l\lisc. Rep. N. Y. 418, another decision by the surrogate's court of New York in 
1910, it was held: 

"The Anstro-Hungarian cosul is not entitled to appear for minors, sub
jects of Austria-Hungary, and legatees under a will duly admitted to probate 
in this state, in a proceeding for the judicial settlement of the executor's 
account, without citation having been served upon them." 

In this case, practically the same claim was made on behalf of the consul of Aus
tria-Hungary, based upon the "most favored nation clause" as in the other cases to 
which I have referred. The consul maintained that he had the right to appear for 
the minor legatees, resident of Au.stria-Hungary, and to receive their share of the 
estate without the issuance of a citation directed to be served upon them. The court 
denied the application of the consul and ordered the citation to be served on the minors 
in the manner provided by law. This case, taken in connection with the decisions 
of the supreme court to which I have referred, it seems to me, even if it can be re
garded as not deciding the exact contrary to the two New York cases holding that 
the consul has the right to demand and receive distributive shares of an estate, at 
least makes the question so doubtful that the said decisions cannot be safely fol
lowed as authority for the proposition. I am, therefore, compelled to hold that 
these cases cannot be regarded as establishing the propositions that under the 
treaties which I have quoted, a consul of a foreign nation is entitled to receive and 
demand from your board an award due to dependents resident of the coun•ry which 
he represents. 

The only case which I have been able to find, which is in any way really pertinent 
to the question I am considering, is the case of in re., Holmbcr~'s estate, District 
Court, X. D. CoL, decided Jan. 15, 1912. and reported in 193 Fed. Rep. 2GO. 

Section 4514 of the Revised Statutes of the U. S. provides as follows: 

"If the money and effects of any sea.man or apprentice paid, remitted, 
or delivered to the circuit court, including the moneys received for any part 
of his effects which have been sold, either before delivery to the circuit court, 
or by its directions, do not exceed in value the sum of three hundred dollars, 
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then subject to the provisions hereinafter contained, and to all such de
ductions for expenses incurred in respect to the seaman or apprentice, or of 
his money and effects, as the said court thinks fit to allow, the court may pay 
and deliver the said money and effects to any claimants who can prove them
selves either to be his widow or children, or to be entitled to the effects of 
the deceased under his will, or under any statute, or at common law, or to 
be entitled to procure probate, or to take out letters of administration or 
confirmation, although no probate or letters of administration or confirm
ation have been tsken out, and shall be thereby discharged from all further 
liability in respect of the money and effects so paid and delivered." 

The purpose of this statute is obviously quite similar to the purpose of our lia
bility board of awards act. It provides for the payment of money in certain cases 
without the necessity of administration. This particular case arose upon applica
tion of the consul of Sweden to have paid to him, in his official capacity, the money 
and effects left by one Holmberg, a deceased seaman, and subject of Sweden. The 
court cites section 14 of the treaty between Sweden and the United States, heretofore 
quoted in this opinion, and says: 

"While the statute of California does not expressly make eligible or pro
vide for the appointment of the representative of a foreign government, as 
such, as an administrator, it does provide, after the specific enumeration of 
certain persons to whom letters shall issue, and the order in which they are 
entitled thereto, that they may be granted to 'any person legally competent.' 
Since the provisions of a treaty become a part of the law of the land, and are 
binding and obligatory upon the st:~.tes, I am of opinion that the above cited 
stipulation in our convention ·with Sweden has the effect to bring the ap
plicant within the category of those 'legally competent,' under the statutes 
of California, to receive a grant of letters. 

"It is not necessary, to meet the requirements of section 4544, that the 
applicant shall appear to have the exclusive right to administer, but only 
that he shall be eligible to 'take out letters;' and it is therefore unnecessary to 
determine whether the effect of the treaty would be such as to give him a 
first or paramount right thereto. It is enough to hold that he is, within the 
statute, one entitled to have the money !'.nd effects of the deceased paid and 
delivered to him, and the court be thereby 'discharged, from all further lia
bility' therefor. The obvious purpose of the sta.tute is to provide a brief, 
informal, and summary method of disposing of the money and effects of the 
class to which it relates, where they do not exceed in value the amount spec
ified, in such manner as to reach those eventually entitled thereto, with the 
greatest expedition and the least expense, without the necessity of formal ad
ministrat.ion; and the provision of the treaty is in keeping with this purpose." 

It will be noted that the court in this case held that the consul was entitled to 
have the money belonging to this estate paid to him, although the California statute 
did not make eligible or provide for the appointment of such consul as administrator. 

It will be noted, however, that the treaty with Sweden expressly provided for the 
appointment of the Swedish consul as administrator in certain cases where the de
cedent was a subject of Sweden, and, therefore, the statutes of the United States quoted 
in the opinion, the provision in the treaty with Sweden and the laws of California 
could all be harmonized in this case in such a way as to expressly carry out the inten
tion expressed in the statute of the United States (section 4544,) above quoted, and the 
Swedish treaty. In other words, the matter was expressly covered by the statute and 
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the treaty, and the decedent was a subject of the country 1\ith whom the treaty relied 
upon w:::.s made, and the "most favored nation clause" is not considered at all in this 
case. 

From the decision on the Rocco. case, as announced by justice Day, we take it 
that, while treaties ::ue to be liberally construed, still they must•be read like other con
tracts, and that we are not allowed to read into them provisions which could not have 
been contempbted by the makers of the h·e:::.ty. The court also seems to regard the 
construction which is claimed for the "most favored nation clause" by consul for 
Austria-Hungl.lry as at least doubtful, for it is stated on page 334 of the opinion in the 
Rocca case that: 

"Our conclusion, then, is that, if it should be conceded for this purpoe 
that the most favored nation clause in the Italian treaty carries the provis
ions of the Argentine treaty to the consuls of the Italian government in the 
respect contended for (a question unnecesssry to decide in this case) * *" 

'Ve can, therefore, regard the de~ision in the Holmberg case as authority for the 
construction of section 4544 of the Revised Stvtutes of the "Gnited States in connec
tion 1\ith the treaty 1\ith Sweden, and not as authority upon the right of consuls
general to receive the money or property due to tl:>e next of kin or legatees resident of 
a foreign country from the estate of an alien in this country. 

I again call attention to the provisions of the liability board of awards' act pro
viding how the awards due to dependents shall be paid, :1nd I also call attention to the 
act passed by the last legislature known as house bill No. 526-103 0. L., 396, entitled 
"An act to prevent discrimination against alien dependents of killed employes." This 
act is as follows: 

"Section 1. That it shall be unlawful for the state liability board of 
awards, or :>.ny other body constituted by the statutes of the state of Ohio, 
or any court of said !!tate, in awarding compensation to the dependents of 
employes, or others killed in Ohio, to make any discrimination against the 
widows, children or other dependents, who shall reside in a foreign country; 
and it shall be the duty of tl±e state liability board of awards, or any othrr 
board or court, in determ,ining the amount of compensation to be paid to the 
dependents of killed employes, to pay to the alien dependents residing in 
foreign countries the same benefits as to those dependents residing in the 
state of Ohio. 

"Section 2. When the dependents of killed employes reside in a foreign 
country, the consul-general, consul, vice-consul or consular agent, duly ac
credited to the consular district within which such killed employe lived at 
the time of his decease, by the country wherein such dependent<; of the killed 
employe reside, shall furnish the necessary information regnrding such de
pendents of killed employes so that the state liability board of awards may 
transmit to such dependents the funds provided for in the compensation act 
of the state of Ohio, or any amendments thereto." 

This act can only be regarded as reiterating and mnking more positive the pro
visions of the original act, that the compensntion to be paid to the dependents of killed 
employes must be paid to the dependents, nnd putting foreign dependents upon the 
same basis as dependents resident of this country. In v.ddition, it must be presumed 
that the l:'!gisln.ture, in passing this act, knew of the treaties between the "Gnited States 
and foreign countries, and also knew of the lights and prerogatives of consuls; and 
the legislature having before it this very mutter of the manner of payment of com
pensation to dependents, residents of foreign lands, provided, that the consul should 
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furnish the necessary information regarding such dependents to your board, and then 
provided that sul'h information should be furnished so that your board might transmit 
such compensation "to such dependents." 

It seems to me, this is conclusive. If the legislature had regarded that the cons.ul 
had the right to receive such compensation on the part of such dependents, it certainly 
would have recognized such fact by the use of some other language; or if it intended 
that your board should pay such compensation to such C'Onsuls, on behalf of such de
pendents, and that such payment would be an acquittance for your board, it certainly 
would. have so stated in the act. 

From all of the above, I am forced to the conclusion that under the treaties and 
laws as they now stand, there is no authority for consuls of foreign countries to demand 
and receive compensation due from your board to dependents resident of foreign 
countries. It seems to me that it would be most proper for the consuls to have this 
right, and that if they did, the compensation would undoubtedly reach the persons 
entitled to it with the least possible delay and expense; but it is necessary for this 
right to be conferre~ in some way, and until it is, your board would not be safe in so 
making payments. 

My opinion, therefore, is that whenever an employe suffers death in such manner 
and under such circumstances as would entitle his dependents to an award from your 
board, and such employe was a subject of a foreign nation, then your board should at 
once notify the consul of the facts in regard to his death, and the fact that his depen
dents, if any, would be entitled to an award from your board. Proof must then be 
furnished your board, in the manner and to the extent that you may by rule require, 
as to the existence of dependents and as to the proportion in which they may be en
titled to an award, and that in determining such dependency and the apportionment 
your board shall proceed in the same manner as if the employe and dependents were 
citizens of this country, and that you cannot make any discrimination in any way in 
the matter of alien dependents. 

As to the payment of the award and compensation you can only pay the same to 
the dependents or to a person deemed by you to be competent and suitable to 
receive the same in case of the incapacity of the dependent or dependents. These 
payments cannot be made to the consul unless he is duly authorized to receive the 
same by the person entitled thereto. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Highway Commissioner) 
339. 

NECESSITY OF COUNTY CO:\! MISSIONERS TO APPLY FOR APPROPRIA
TION AND PASS RESOLUTION AND APPROVE CONTRACT BEFORE 
RECEIVING STATE AID. 

Under section 1185, General Code, the county commissioners must apply for their 
state aid appropriation prior to the first of May of the year in which the appropriation 
becomes available, and must then proceed to adopt a resolution for the improvement of the 
roads under the state highway law, agreeing to assume not less than fifty per cent. of the 
total cost and expense of construction and must furthermore approve the awarded contract 
of the state highway commissioner as conditions precedent to taking advantage of the state 
aid provisions. Under the same statute, if such conditions are not fulfilled within the 
calendar year without good and sufficient.cause, or failure so to do, the state aid provisions 
may not be taken advantage of for that yepr. 

CoLUMBus, OHIO, May 28, 1913. 

RoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-In your letter of February 27th, you inquire of me as follows: 

"There are several counties in this state which have applied in due form 
for the use of the 1912 appropriation, but as yet the contract for ihe constr uc
tion of the road for which the application is filed, is not executed. In a few 
cases the failure to enter into a contract is due to the board of commissioners 
failing to sign the resolution agreeing to assume 50 per cent. of the cost and 
expense. 

"I most respectftiliy request your opinion on the provisions of section 
1185, whether or not i1 is mandatory that this work be under contract on or 
before the first day of April, 1913, i. e., if the county commissioners are to 
use the funds in co-opera1ion with this department." 

Section 1185, General Code, provides: 

"The commissioners of a county may make application to the state 
highway commissioner for aid from an appropriation by the state for the 
construction, improvement, maintenance, or repair of highways. Such 
application shall be filed priQr to May first of the year in which such appro
priation may be made or become available. If the county commis~ioners 
hwe not made use of the apportionment to such county, in the year in "hich 
it is available, then the township trustees may make application prior to the 
first day of April of the succeeding year. And if the township trustees do 
not make use of the appropriation prior to the first day of July next succeeding, 
then the state highway commissioner shall have full pQWer and authority to 
enter upQn and construct, improve, maintdn or repair any of the inter-county 
highways or parts thereof of said county, either by contract, force account, or 
in such manner as the state highway commissioner may deem for the best 
interests of the public, paying the full cost and expense thereof from the said 
apportionment of the appropriation to said county so unu<sed as aforesaid. 
Any part of the apportionment to a county remaining unexpended shall 
remain to the credit of such county and be available for the succeeding year 
as herein provided." 
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It will be observed from a reading of the foregoing, that if county commissioners 
desire to rereive the benefit of state aid money apportioned to their respective counties 
in any year, they must make application therefor to the state highway commissioner 
prior to May 1st of the year in which such money becomes available. If the com
missioners do not make use of the apportionment of state aid money allotted to the 
county in the year in which the same is available, the tru\;tees of any township or town
ships in a county may make application therefor prior to April 1st of the succeeding 
year. 

After the application has been made, in proper form, to the state highway com
missioner and approved by him, it is his duty under section 1190, General Code, to 
cause to be made plans and specifications for, and estimates of, the cost of the con
struction of the improvement, and transmit a copy of such plans and specifications to 
the commissioners of the county making application, as provided by section 1193, 
General Code. 

The rounty commissioners may then adopt a resolution that the improvement 
be made under the state highway law, and agree to assume in the first instance not 
less than fifty per cent. of the total cost and expense of construction. Until such 
resolution is adopted, the state llighway commissioner rannot advertise for bids or 
let the contract for the construction of the improvement. After the adoption of such 
resolution, said highway commissioner must edvertise for bids for the construction of 
the improvement and award the contract therefor to the lowest responsible bidder. 
The award and contract are both subject to the approval of the county commissioners, 
and when such approval is given, the power of the county commissioners over the con
struction of the improvement ceases. It is thereafter carried on under the direction 
and control of the state highway commissioners. 

It is a well established principle of statutory construction that the language used 
in a statute is to be given its ordinary meaning unless it clearly appears that the con
trary was intended. The word "year" as used in section 1185 means, in my judgement, 
a calendar year. 

In order to make use of the state aid appropriation, the county commissioners 
must take all the steps required of them, after the filing of an application, that is to 
say, they must adopt a final resolution and app.rove the award and contract, unless, 
through no fault of their own, the commissioners have been prevented from so doing. 

I am, therefore, of the opinion, that unless the county commissioners in question 
have adopted a final resolution and approved the award and contract on or before 
December 31, HJ12, except in the absence of good and sufficient reasons for not doing 
so, they have not made use of the appropriation in the year in which it is avaiiable, 
as understood by seotion 1185, and such appropriation becomes subject to application 
by the trustees of any township or townships in the county, prior to Apri11, 1913. 

Very truly yours, 
• TIMOTHY S. HOGAN. 

Attorney General. 
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564. 

'fHE HIGHWAY CO:\DHSSIOXER IS LI:\HTED TO THE EXPEXDITURE 
OF 81,200.00 FOR TRAVELIXG EXPEXSES IX A.'\Y OXE YEAR. 

Under the pr01:isions of section 1180, General Code, the state highway commissioner 
shall be allowed in addition to his salary the sum of 81,200.00 for traveling expenses. The 
highway commissioner may not expend in any one year in excess of 81,.'?00.0') for 11uch 
traveling expenses. 

CoLUMBUs, Omo, October 21, 1913. 

HoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-Your favor of October 8, 1913, is received, in which you quote in 
full the provisions of sections 1183 and 1184-4, General Code, as amended in 103 Ohio 
Laws, 449, and then state: 

"You may see by the above that the duties and work thrust upon the 
head of this depar1;ment are both extensive and onerous, and that it is im
possible for the commissioner to give the state even a fair proportion of the 
services which it requires, and keep within the limit allowed by law for the 
traveling expenses. 

"Of the two state road systems as provided for above, the main market 
C'Omprises 2,600 miles, and the "inter-county" 9,200 miles, and it is impos
sible for the commissioner and his deputies to inform themselves as to the 
conditions and the problems which arise in these systems without actually 
traveling over, viewing and investigating this mileage. 

"The state now has under contract between S2,000,000 and 82,500,000 
of highway con<>truction, and we are anticipating improvements to the amount 
of $'1,000,000 for next year. This has been brought about by the enactment 
of what is known as the half-mill levy bill Yet "l'.ith all this extra amount 
of work thrust upon the department, there has been no provision made for 
the extrt.>. expense necessary to comply \Vith the same. 

"Suffi<'ient funds have been appropriated for traveling expenses so that 
I would not need to call upon the emergency board to help out in this matter. 

"The question is, in view of the statutes, has the commis~ioner tbe au
thority to use this, or any other funds available to the department for the 
said excess?" 

The difficulty which confronts you arises beranse of a provision contained in sec
Lion 1180, General Code, which limits the traveling expenses of the state highwoy com
missioner to 81,200 in any year. 

It appears that sufficient funds have been approprilted to the department for 
traveling expenses, but. that the traveling expenses of the state highway commissioner 
will exC'eed the limitation contained in section 1180, General Code. 

Said section provides: 

"The state highway commissioner shall be provided with suitable rooms 
for the use of the department. Such office shall be open at all reasonable times 
for the transaction of public business and be furnished by the ~tate "l'.ith 
necessary stationery, office supplies, fixtures, apparatus for testing mate
rials, engineering instruments and supplies. The salary of the state high
way commissioner shall be 84,000 per annum. In addition to his salary, he 
shall be allowed his actual tra~·eling expen.~es incurred in the discharge of hi., 
official duties, not to exceed 81,2(}0 in any year. 
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The appropriations for the year ending February 15, 1913, were made in accord
ance with the above limitation. 

For example, in 102 Ohio Laws, 400, the appropriation is made in these words: 

"Traveling expenses of commissioner and three deputy commissioners 
at 81,200 each ________________________________________________ $4,800." 

In the partial appropriation act for expenditures after February 15, 1913, the 
appropriation is made as follows, in 103 Ohio Laws, 50: 

"TravPJing expenses of commissioner, three deputies, and 12 engi-
neers _____________________________________________________ ---85,000." 

Also in the general appropriation bill for 1913, as shown at page 616 of 103 Ohio 
Laws: 

"Traveling expenses of commissioner, three deputies, twelve engineers; un-
expended balance and _________________________________________ $1.000." 

These appropriation acts make no limit as to the amount to be used by the com
missioner or of the other persons. It is a general appropriation for travelin!!; expenses. 

Section 1183, General Code, as amended in 103 Ohio Laws, 44!J, contain~ this 
provision: 

"* * * All expenses incurred by reason of the provisions of this chapter 
shall be paid out of any fund or funds available for the use of the department." 

This is a general provision applicable to all expenses incurred in the state high
way department. The limitation as to traveling expenses of the commissioner con
tained in section 1180, General Code, supra, is in the same chapter a'3 section 1183, 
General Code. 

In order to permiJ the highway commissioner to use more than $1,200, in any year 
for his traveling expenses, it must be held that the limitation of section 1180, General 
Code, is repealed by implication by the provisions of the appropriation a<'ts. 

Repeals by implication are not favored. The rule is stated by Sutherland in his 
work on statutory construction at page 465, 9S follows: 

"Repeals by impli<'ation are not favmed. Thismeans that it is the duty 
of the court to so construe the <>cts, if possible, that both sh9ll he operative." 

Section 1180, General Code, is a part of the statutes of Ohio, and is pmmanent in 
character. The appropriation act is temporary, that is, it is for the particular year, 
and is not a part of the statutes of Ohio. 

The limitation contained in section 1180, General Code, may stand with the pro
visions contained in the appropriation acts. The total appropriation for traveling 
expenses, for the fiscal year of 1!!13, is 36,000, and unexpended bai9nce. ThiR sum is 
to p9y the traveling expenses, not only of the highway commissioner, but also of three 
deputies and twelve engineers. There is nothing in the appropriation act to show 
that it was intended that the highway commissioner should be allowed in excess of 
81,200 for his traveling expenses. · 

It is to be presumed that the legislature had in mind the limitation contained in 
section 1180, General Code, when it made the above appropriation. 

Section 1180, General Code, is not repealed by the appropriation act and said 
section limits the amount to be expended by the highway commissioner for his travel
ing expenses in any year to 81,200. 

I am ol the opinion that the higl1way commissioner cannot expend in excess of 
81,200 for his traveling expenses in any year. Respect.fnlly, 

Tnronrr S. HoGAN, 
Attorne'lJ General. 
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(To the State Board of Health) 
252. 

CHARTER C0:.\1:\USSIOX :\IAY XOT DEPRIVE STATE BOARD OF HEALTH 
OF .JURISDICTIOX IN CITIES. 

Article 18, sectionS, of the constitution, and section 7, authorizes a municipality in 
its charter government to exercise such local sanitary powers only as are not in cortflict with 
general laws. 

The charter of a city, therefore, may not oust the state board of health of its supervision 
over local sanitary matters which is given by general statutes. 

Cor,u.MBUs, Omo, May 6, 1913. 

E. F. McCAMPBELL, M. D., Secretary, State Board of Health, Columbus, Ohio. 

DEAR Sm:-In your letter of March 26, 1!!13, you say: 

"In a city where a charter commission has been provided a question has 
been raised as to the authority of a charter romrnission to provide some form 
of health organization other than that now provided in section 4404, et seq., 
of the General Code. 

"I shall be glad if you will give me an opinion as to the authority of D char
ter commission of a municipal corporation to provide for a health commissioner 
or other form of health organization for a municipal corporation under the pro
visions of article XVIII of the new constitution." 

Article XVIII of the new constitution provides for the establishment of charter 
governments in municipalities in Ohio; and sets forth the manner of proceeding to 
perfect this new form of administration therein. The object of this constitutional 
provision is to afford an opportunity for loca.l self-government to such municipalities as 
may avail themselves of its provisions. 

Section 3 of said article XVIII, reads as follows: 

"::\funicipalities shall have authority to exercise all powers of local self
government and to adopt and enf01ce within their limits such local police, 
sanitary and such other ~irnilar regulations, as are not in conflict with general 
law." 

Section 7, says: 

"Any municipality may frame and adopt or amend a charter for its 
government and may, subject to the provisions of section 3 of this articlE', 
exercise thereunder all powers of local self-government." 

Section 8 provides that the question: "shall a commission be chosen to frame 
a chart~r," shall be submitted to the election of the municipality? If the majority 
of electors vote in the affirm~ t.ive, the fifteen men elected shall frame a proposed char
ter. A copy thereof shall be mailed to each elector in the m>Jnicipality, and an election 
thereon is held. The last sentence in section R then srrys: "II such proposed charter 
is appro.ved by a majority of the electors voting thereon it shall become the charter of 
such municipality at the time fixed therein." 

In brief, then, when a municipality has adopted by vote, a chruter for its govern-

29-A. G. 
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ment, the same is legal and binding therein, if, in the language of section 3, the same is 
"not in conflict with general law." 

The word "sanitary," as used in section 3, is broad enough to cover all phases 
of the law applying to boards of health, as set forth in sections 4404, et seq., General 
Code. 

In lieu of the titles given in the chapter on boards of health, such as "health officer," 
"board of health," etc., in the General Code, above cited, a municipality may provide 
in its charter for a head of the sanitary or health department, and call him "health 
commissioner" or by any other appropriate name. And such officer is vested with 
all powers conferred by the charter, ordinances thereunder and the law applying to 
such department generally. 

Such charter cannot deprive the state board of health of its rights as now guaran
teed by the general law, to intervene and enforce the provisions of the statutes on 
health and sanitation. In case a chartered municipality should fail to provide for a 
system of enforcement of sanitary measures, and clothe some one with the power to 
act therein, or should defy the state laws on the subject, then the state board of health 
could intervene and enforce the generar laws on the subject. 

In my opinion, all municipalities, whether chartered or not, will be subject, PS to 
sanitary matters, to the supervision of the state board of health. Local self-govern
ment cannot divest the state of its general rights through its board of health to look 
after the health and safety of its citizens. 

368. 

Yours respectfu!ly, 
TIMOTHY S. HoGAN, 

A Uorney General. 

COUNTY COMMISSIONERS- TOWNSHIP TRUSTEES- UNHEALTHFUL 
DEPOSITS IN TOWNSHIP-TAX LEVIES-BOND ISSUE-HEALTH 
FUND-BOARD OF HEALTH. 

In the event of the refusal of the commissioners to act under section 2, of house bill640, 
it becomes the duty of the township trustees to ~ct, and they, having incurred obligations by 
removing the dangerous and unhealthful "deposits from their township, must provide funds 
therefor, either by tax levy or bond issue; or if they have a sufficient amount in the treasury 
to the credit of the health fund, not appropriated for any other purpose, it is their duty to 
pay the claim which they have incurred as a board of health out of such money. 

CoLUMBU!', OHIO, July 9, 1913. 

RoN. E. F. McCAMPBELL, Secretary, State Board of Health, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of June 26th, in which 
you request my opinion as to the obligation of the county comrnis~ioners to pay the 
claim of the trustee of a township, under the following statement of facts: 

"The flood of March and April, HH3, deposited upon the private lands 
of the township, a large quantity of matter, the presence of which was inimi
cal to the public health, and the removal of which was thought necessary by 
the township trustees, in their capacity as township health authorities. 
Their attention being directed to section 2 of house bill 640, 103 Ohio Laws, 
141, the trustees suggested to the county commissioners the advisability of 
undertaking the work of cleaning up the township as a county enterprise. 
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The county commissioners refunded to do so; whereupon, the trustees caused 
deposits to be removed, and presented the bill therefor to the county com
missioners." 

Section 2 of the act referred _to in your question is as follows: 

"The council of any municipal corporation, and the commissioners of 
any county, are hereby empowered to borrow money in the manner specified 
in section 3 of this act, for the purpose of removing from the public places 
and private grounds or buildings in the corporation, or, as the case may be, 
in the county outside of municipal corporations therein, any obstruction or 
matter deposited therein by the floods mentioned in section 1 of this act, 
the presence of which is inimical to the public health, safety or convenience. 
The sum thus borrowed may be expended for the above ment,i.oned purpose, 
in such manner and through such agencies as such council or commissioners, 
by resolution, may prescribe. Such resolution shall not be published nor be 
subject to a referendum. Contracts entered in,to by such council or commis
sioners, or by any board, officer or employe authorized by either of them to 
expend funds acquired under this section, shall not be subject to any pro
visions of the general law requiring competitive bidding. In the event that 
the power provided for in this section is exercised, the local boards of health 
or health officers within and for the territory under the jurisdiction of such 
council or commissioners as provided in this section, shall not have nor ex
ercise any power or duty respecting the removal of such matter; but all the 
powers and duties of such local boards of health shall, for the purposes of 
this act, be vested in and imposed upon S,uch council or commissioners and the 
agencies designated by them as provided in this section." 

899 

In my opinion, the commissioners of the county to which you refer in your letter 
correctly interpreted this provision. It is not made the duty of the county commis
sioners to supplant the local health authorities in territory outside of municipal cor
porations; but they are empowered by the act quoted to do so. In tbis instance, they 
declined to exercise the power. The result of their non-actjon was to leave the au
thority and duty of the township trustees, as local health officers, unimpaired. The 
trustees proceeded, evidently, to exercise their authority and to discharge their duty. 
In so doing, thay acted uhder tha provisions of section 3391 to 3394, inclusive, General 
Code, which said sections, and in particular the last one, vest in the trustees, as a 
township board of health, "the same duties, powers and jurisdiction * ' * • · as 
by law are imposed upon or granted to boards of health in municipalities." Among 
these powers are the powers enumerated in sections 4420 to 4451, inclusive, General 
Code. These sections need not be quoted, as no question seems to be raised as to 
the propriety of the township trustees' exercising the powers which they have exer
cised in the instance mentioned by you. 

It is clear, however, that under the general laws of the state, the expense of the 
prevention of a threatened epidemic in a township is to be borne primarily by the 
township as a local health unit, and not by the county, and, as I have already stated, 
the only change in the law with reference to the floods of March and April, 1913, was 
to permit but not to require counties to assume this expense in territories outside of 
municipal corporations. 

The trustees have properly incurred the bills as a board of health, it not being 
necessary, in my judgment, that moneys required for the expenditure be in the town
ship treasury

1 
unappropriated to any other purpose before expenditures of this sort 

be made or authorized, as required generally by section 5660, General Code, commonly 
referred to as the "Burns' law." 
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Trustees, then, acting no longer as a board of health, but rather in their capacity 
as trustees, may, under authority of sections 3295 and 3939, GP.nP.ral Code, which must 
be read together, provide the necessary funds. The first of these sections gives to 
trustees the same power to issue bonds as is imposed by section 3939 upon the council 
of a municipal corporation. Section 3939, in turn, specifically authorizes the issuance 
of bonds by a municipal councif for the purpose, inter alia, of "the payment of obli
gations arising from emergencies resulting from epidemics or floods or other forces 
of nature." 

In the event, therefore, of the refusal of the commissioners to act under section 
2 of house bill 640, it becomes the duty of the township trustees to act; and they, 
having incurred obligations by removing the dangerous, unhealthful deposits from 
their township, must provide funds therefor, either by tax levy or by borrowing money 
in the manner above described; or, if they have a sufficient amount in the treasury 
of ·the township to the credit of the health fund, not appropriated for any other pur
pose, it is their duty to pay the claim wbich they have incurred as a board of health 
out of such money. 

657. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABATEMENT OF NUISANCES-HEALTH OFFICER-EXTENT OF AU
THORITY. 

The health officer, or other employe of the board of health, can proceed in the summary 
abatement of a nuisance only by direction of the board of health, and such person has no 
authority to p1 oceed otherwise. 

CoLUMBUs, Omo, November 18, l\Jl3. 

State Board of Health, Columbus, Ohio. 

GENTLEMEN:-In your letter of July 8, 1\Jl3, you ask: 

"What authority has a health officer or other employe of a board of health 
to proceed with the abatement of a nuisance without the adoption of an order 
by the board of health declaring a condition to be a nuisance?" · 

Section 4408, General Code, says: 

"The board of health shall appoint a health officer who shall be the execu
tive officer." 

The law as to nuisances is found in the chapter applying to boards of health, from 
sections 4420 to 4424, General Code, inclusive. 

Section 4420, supra, provides: 

"The board of health shall abate and remove all nuisances within its 
jurisdiction. It may by order, therefore, compel the owners, agents, assignees, 
occupants or tenants of any lot, property, buildings or structure to abate or 
remove any nuisance therein, and prosecute them for neglect or refusal to 
obey such orders." 
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Section 4421, in speaking of all natters therein which come ·within the jurisdiction 
of the health department, uses this language: "The board of health may regulate;" 
"the board of health may declare;" "the board of health may order;" "the board may 
remove, abate, etc." 

Section 4422 also speaks of what the board of health may do or cause to be done. 
Sections 4423 and 4424 like\\ise speak of whnt the "board of health" may do, etc. 
Again section 4413 provides that "the board of health" may make rules for the 

abatement of nuisances, etc. 
There is no statutory authority vesting in the health officer power to determine 

what is a nuisance and to abate it. Therefore, I am of the opinion that the health 
officer or other employe of the board of health can proceed in the summary abatement 
of nuisances only by direction of the board of health, and has no power to proceed 
otherwise. 

It will require additional powers to be conferred on him by statute before he can 
so proceed. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attarney General. 
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(To the Ohio State Dental Board) 
14. 

EXPENSE.':l, TRAVELING-OHIO STATE DENTAL BOARD-NOT ALLOWED 
TO DELEGATES ATTENDIKG KATIONAL BOARD MEETINGS OR 
FOR PAYING DUES BY THE NATIONAL DENTAL BOARD. 

The fact that the funds of the Ohio state dental board are not paid into the state treasury, 
nor the fact that such board is self-supporting, does not tend in any way to modify the rule 
of law that expenses of attending national conferences may not be allowed to state officers, 
in the absence of a statute imposing such duty or authorizing the payment of such expenses. 

CoLUMBus, Omo, January 2, 1913. 

DR. H. C. MAtLACK, President, Ohio State Dental Board, Cincinnati, Ohio. 

DEAR Sm:-Under date of October 23rd you state as follows: 

"In view of the fact that the funds of the Ohio state dental board are not 
paid into the state treasury, and that no money is ever drawn from the state 
treasury when there .is a iack of funds in the treasury of the dental board, and 
if there is a lack of funds in the treasury of the dental board, the members 
reduce th!O'ir per diem, as has been the case, do the opinions rendered relating 
to state board expenses include the dental board, with reference to sending 
delegates to national dental board meetings and paying dues in the national 
dental board." 

In my opinion there is no distinction to be made between your board, the funds 
of whirh are not paid into the state treasury, and that of a board, the funds of which 
are paid into the state treasury. It is a settled principle of law that the funds under 
the control of a board such as yours, whether the same be paid into the state treasury 
or are retained by the treasurer of the board, cannot be used in any way not authorized 
by statute. Since there is no authorization by statute for the payment of the expenses 
oi delegates to national dental board meetings, or any duty devolving upon the mem
bers of such board to attend such meetings, I am of the opinion that t.he per diem and 
the expenses of a member of your board attending as a delegate to a national dental 
board meeting cannot be paid out of the funds belonging to your board even though 
the same are not turned over to the state treasury but retained by the treasurer of 
your board. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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16. 

STATE DENTAL BOARD-DENTISTRY-PERSON WHO OWNS A DENTAL 
OFFICE :\IUST HAVE LICENSE FR0:\1 STATE DENTAL BOARD 

Since, under section 1329, General Code, the proprietor of a place for performing 
dental operations is regarded as practicing dentistry, a11d under section 1320, General 
Code, no person may practice dentistry without having obtained a license from the state 
dental board, a person who owns a dental office and conducts the same by employing legally 
licensed men to perform the dental work, is guilty of a violation of section 12714, General 
Code, providing a penalty for a violation of the laws relating to the practice of dentistry, 
when such person conducts such business without having obtained a license. 

CoLUMBus, Omo, January 12, 1913. 

Dn. H. BARTILSON, Secretary, Ohio State Dental Board, Columbus, Ohio. 

DEAR SIR:-Under date of November 8th you advised me as follows: 

"A, who is not a Jegn1ly licensed dentist owns a dental office, and employs 
legally licensed man to conduct his place and perform the dental work." 

and you then inquire: 

"Can the owner of such dental office be prosecuted under the dental 
statutes?" 

Section 1320, General Code, provides as follows: 

"Unless previously qualified as provided by law, no person shall practice 
dentistry in this state until he has obtained a license from the state dental 
board as heteinafter provided." 

Section 1329, General Code, provides in part as follows: 

"A person shall be regarded as practicing dentistry who is manager, pro
prietor, operator or conductor of a place for performing dental operations * 
* :;: " 

Section 12714, General Code, provides in part: 

"Whoever violutes any provision of Jaw relating to the practice of den
tistry, * "' * for which no specific penalty has been prescribed, shall 
he fined not less than fifty dollars nor more the.n one hundred dollars, or im
prisoned not less than ten days nor more the.n thirty days, or both." 

On exrrmination of section 1320, Genera.! Code, it is to be noted that it is provided 
that no person shall pmctice dentistry in this state until he has obtained a license 
so to do, and section 132!), General Code, provides ·who shrul be con~idcred as practicing 
dentistry in this st:tte, rrnd stipulates that one who is a mrrnap;er, proprietor, operator 
or conductor of a place for performing dental opemtions sh:::ll be coru.idered as practicing 
dentistry. 

The word "proprietor" is defined by Webster to be: 

"One who has the legal right or exclusive title to anything, whether in 
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possession or not; an owner; sometimes, esp. in statutory construction, in a 
wider sense, a person having an interest less than an absolute and exclusive 
right, as the usufruct, or present control and use of property.' 

In the statement of facts which you submit you state that A owns a dental office. 
Being, therefore, the owner of a dental office he is under the statute what is designated 
as a proprietor. 

Therefor, A, being a proprietor of a place for performing dental operations, as 
provided in section 1329, General Code, and therefore, being regarded as prac1icing 
dentistry, and since it is provided in section 1320, General Code, that no person shall 
practice dentistry in this state without obtaining a license so to do, and since in the 
law regarding the practice of dentistry no specific penalty is prescribed therefor, 
section 12714, General Code, would apply, and I am, therefore, of the opinion that the 
owner of such dental office can be prosecuted under the dental statutes as above pro
vided. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attorney General. 
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(To the State Board of Pharmacy) 
146. 

POWER OF BOARD TO S"LSPEND L\lPOSITION AND EXECUTION OF 
FINE OR PENALTY. 

In Ohio the authority of the court to remit a fine when the statutory lan!Juagc will so 
permit and the right to suspend the execution of a sentence is admitted to be an inherent 
power. When a person pleads guilty or is convicted therefore of an offense under section 
12705, General Code, of the pharmacy statutes, such person, in accordance with the terms 
of the statute, must be fined not less than 820.00. If the court sees fit, however, by reason 
of special facts to suspend the execution of such fine, it is empowered so to do. 

CoLUMBus, OHIO, :\larch 7, 1913. 

Mn. M. N. Fonn, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Sm:-Under date of January 24th, you requested my opinion as follows: 

"Mr. John Smith, upon affidavit issued by the secretary of the state 
board of pharmacy, was found guilty of violating section 12705 of the phar
macy law, before a justice of the pea.ce, and was fined $20.00 and costs, and 
later the fine being remitted: the qu_estion is, has the justice of the peace the 
authority to remit said fine?" 

Section 12705, General Code, is as follows: 

"Whoever, not being a legally registered pharmacist, manages or conducts 
a retail drug store unless he has in his employ in full and actual charge of the 
pharmaceutical department of such store, a pharmacist legally registered 
ubder the laws of this state, and, whoever, being a legally registered pharma
cist, shall manage or conduct a retail drug store without being personally in 
full and actual charge of such store, or unless he has in his employ in full and 
actual charge of the pharmaceutical department of such store a pharmacist 
legally registered under the laws of this state, shall be fined not less than 
twenty dollars nor more than one hundred dollars "' * * * * * 

"Fines are to be fixed with reference to the object which they are 
designed to accomplish, and their imposition and regulation belong to the 
legislature, to whose discretion and judgment the widest latitude must be 
conceded. The courts cannot with discretion or propriety question the ac
tions of the legislature or control or restrain its discretion in the matter of 
fixing the amount of a fine, however, except where the minimum penalty is 
so plainly disproportioned to the offense or act for which it is imposed as to 
shock the sense of mankind." 

13 American and English, page 60. 

"The court or jury, in assessing a fine on conviction of an offense, must 
conform to the statute prescribing the punishment for the offense, and as a 
general rule any departure therefrom makes the sentence illegal." 

19 Cyc., page 547. 

"A sentence is not the discretionary act of the court; it is the judgment 
of the law which the court is commanded to pronounce. The act of passing 
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sentence, like the mere entering of judgment upon a verdict, is purely a min
isterial duty, and, therefore, its performance may be compelled by manda
mus; such writ may as well issue to the successor of the judge, before whom 
the cause was tried, as to ·such judge since the duty is perfunctory, containing 
no element or ingredient of discretion." 

25 American and English, page 292. 

Section 12705, General Code, prescribes that. a person guilty of the offense set out, 
"shall be fined not less than 820.00 nor more than 8100.00." This language is clear and 
explicit, and in the light of the above authorities, when a person is found guilty of 
violating this statute, the court has no discretion, and is obliged to render sentence 
for not less than 820.00. To permit such fine to be remitted, after it has been im
posed, would render the mandatory act of the judge nugatory, and such a procedure 
therefore, could not be authorized. 

The authorities, however, recognize a clear distinction between the right to remit 
a fine, and the right of the court to suspend the execution of a fine which has been 
imposed in accordance with the terms of the statute. 

Upon the question of the right of the court to suspend the execution of a fine, 
however, there is a very marked conflict in the decisions. Thus, on page 313, of the 
25th volume, American and English, the following appears: 

"But the right to suspend sentence, or to defer rendition of sentence for 
an indefinite time, after a regular convi<:tion had been had, has, in some cases, 
on the ground that the exercise of such right would be an intringement upon 
or a usurpation of the pardoning power, been declared not to be within the 
power of the court. But other authorities have denied that it is a complete 
objection to the claim of this authority in the courts that its use is equivalent 
to a pardon, and, in profes~ional pursuance of long established usage which 
they declare supportable upon forceful considerations of public policy, hold 
that Hs exercise in proper cases is within the judicial discretion of the court." 

And in 12 Cyc., page 772, the following is said: 

"Whether the court, in the absence of statute, has power to suspend 
sentence for an indefinite period, is not absolutely decided. It has been held 
that where there are extenuating circumstances, or a like case is pending on 
appeal, or where for any sufficient cause, an immediate sentence is not required, 
the court may, with the consent of all parties, and upon terms which to it 
seem just, suspend sentence. Some cases hold, however, that courts have 
not ·the power to suspend indefinitely the passing or the execution of the sen
tence, and that an attempt to do so is a usurpation of the power to pardon or 
to remit the punishment, which belongs solely to the executive." 

In Ohio, the courts have taken the rule that the court has the inherent power to 
suspend the execution of a sentence in whole or in part, unless otherwise provided by 
statute. 

"The power to stay the execution of a sentence in whole or in part, in a 
criminal case is inherent in every court having final jurisdiction in such cases, 
unless otherwise provided by statute." 

Webber vs. State, 58 0. S., 619. 

"In the absence of a statutory enactment to the contrary, the power to 
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suspend execution of sentence during good behavior, or to revoke such sus
pension, is not impaired or limited by tbe passing of the term in which the 
suspension was made." 

In re., Clara Lee, 3 X. P., X. S. 533. 
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On page 535 of this case. in taking up the argument of the contrary rule, to the effect 
that the power to suspend the execution of a sentence is a usurpation of the executive 
power to grant pardons, judge Dillon ~ays: 

"Without quoting further it may be pertinent to observe that the theory 
of the courts which have decided the right to enforce sentence at n term sub
sequent to the conviction, is not based upon the time of the sentence, but has 
for its chief support and argument the fact that it is delegating to the judge 
the power to exercise parole and p11rdon in violation of the fundamental law 
of the state. These cases seem not to have observed that it already lay in 
the power of the same courts to discharge the prisoner at will at the conclusion 
of the state's evidence or if the verdict of the jury was not satisfactory, to set 
it aside." 

In support of this Ohio rule also the case of People vs. Court of Session'> 141, N. Y., 
page 288, ma.y be cited. On page 294 thereof, the court says: 

"The power to suspend sentence and the power to grant reprieves and 
pardons as understood when the constitution was adopted, are totally dis
tinct in their origin and nature. The former was always a part of the judicial 
power. The btter was always a part of the executive power * * * A 
pardon reaches both the punishment prescribed for the offense and the guilt 
of the offender. It releases the punishment and blots out of existence the 
guilt, w that in the eye of the law, the offender is as innocent as if he had never 
committed the offense. It removes the penalties and disabilities and restores 
him to all his civil rights; it makes him as it were, a new man, and gives him 
a new credit and capacity." 

Whilst there is, therefore, vast conflict of authorities upon the question of the 
inherent right of a court to suspend the execution of a sentence and whilst the weight 
of the authorities outside of this state seems indeed to be opposed to this right, the 
decisions of our court must be followed, and I am of the opinion that in thi1< state, the 
court, unless otherwise provided by statute, has the inherent power to suspend sen
tence or the execution thereof. In the present case, the language of the statute will 
not permit rcmis8ions or suspensions of the imposition of the sentence itself, and I am of 
the opinion that sentences must be imposed upon the finding of the defendent guilty, 
or when he pleads guilty of a violation of section 12705, General Code, to the extent 
of at least 820.00. 

In view of the above authorities, however, I am of the opinion that the executwn 
of a sentence may be indefinitely suspended, when in the discretion of the court,the 
facts seem to justify such action. 

Very truly yours, 
TIMOTHY s. HOGJL..,, 

AUorne?J General. 
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199. 

PHARMACY-PRESCRIPTIONS MAY BE FILLED ONLY BY REGISTERED 
PHARMACIST OR BY REGISTERED ASSISTANT PHARMACIST 
ACTING UNDER THE CONTROL AND MANAGEMENT OF A REGIS
TERED PHARMACIST-8TATE AND CITY INSTITUTIONS. 

In state and city institutions where drugs are sold and physicians' prescriptions are 
filled, the department conducting such work constitutes a retail drug store within the mean
ing of section 12705, General Code, and such department may, therefore, not be conducted 
under said statute without having in charge thereof a legally registered pharmacist. 

Under section 12706, General Code, prescriptions may not be filled in such depart
ments by other than a legally registered pharmacist or a legally registered assistant pharma
cist, when a legally registered pharmacist is in control thereof. 

CoLUMBus, Omo, April 9, 1913. 

RoN. M. N. FORD, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Sm:-Under favor of November 21, 1912, you request my opinion as follows: 

"At a meeting of the state board of pharmacy, held in October, I was 
instructed to file a request for an opinion from your office concerning state and 
city institutions wherein drugs are sold, and physicians' prescriptions are 
filled by non-registered pharmacists. 

"The doctor or doctors of said institutions are not in charge of the drugs, 
neither do they supply their patients personally; but, they issue prescriptions 
to the drug department and this department fills said prescription and de
livers to the nurse for administering to the patient. 

"Can such institution be legally conducted without having employed in 
full and actual charge of the drug department of said institution a legally 
registered pharmacist under the laws of this state?" 

Sections 12705 and 12706 of the General Code are as follows: 

"Section 12705. Whoever, not being a legally registered pharmacist, 
manages or conducts a retail drug store, unless he has in his employ in full and 
actual charge of the pharmaceutical department of tmch store, a pharmacist 
legally registered under the laws of this state, and, whoever being a legally 
registered pharmacist shall manage or conduct a retail drug store without 
being personally in full and actual charge of such store, or unless he has in his 
employ in full and actual charge of the pharmaceutical department of such 
store a pharmacist legally registered under the laws of this state, shall be fined 
not less than twenty dollars nor more than one hundred dollars. Each day's 
violation of this section shall constitute a separate offense. A retail drug store, 
within the meaning of this section, shall be any room, rooms or place of business 
wherein drugs, poisons, chemicals or pharmaceutical preparations shall be offered 
or displayed for sale at retail, or upon which as a sign the words 'pharmacy,' 
'drugs,' 'drug store,' 'pharmacist,' 'pharmaceutical chemist,' 'apothecary' 
or any of these words, or their equivalent in any language, are or is displayed. 

"Section 12706. Whoever, not being a legally registered pha1macist, or 
a legally registered assistant pharmacist, employed in a pharmacy or drug 
store under the management or control of a legally registered pharmacist, 
compounds, dispenses or sells a drug, chemical, poison or pharma-ceutical 
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preparation, shall be fined not less than twenty dollars nor more than one 
hundred dollars. Each day's violation of this section shall constitute a sepa
rate offense." 
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The facts stated in your letter do not sufficiently detail the situation so as to make 
clear that the drug department of these institutions comes within the definition of a 
retail drug store, as is comprehended by section 12705, General Code. 

Webster's dictionary defines the term "retail" as follows: 

"To cut up and dispose of in small parcels; to sell at second hand-opposed 
to selling by wholesale." 

The Century dictionary defines the term as follows: 

"To sell in small quantities or parcels." 

Inasmuch as you state in your letter that drugs are sold in these institutions, I 
take it that it is very probable that these drug departments come within the definition 
of section 12705, General Code. If the facts a.re such that drugs are sold in these de
partments and the physicians pay for the prescriptions obtained, it is clear that, under 
the terms of section 12705, such departments must be conducted and managed by a 
legally registered pharmacist. 

Whether or not this be the case, however, it is clear that under the terms of section 
12706, General Code, the filling of a prescription is covered by the terms "compounds" 
and "dispenses," as used in this section, and such prescription, therefor, may not be 
filled by other than either a legally registered pharmacist or a legally registered assistant 
pharmacist, acting under the control and management of a legally registered pharmacist. 
I reach this latter conclusion under the clearly justified assumption that the term 
"pharmacy," as used in section 12706, includes such a drug department as that referred 
to in your letter. 

: In conclusion, and direct answer to your inquiries, such institutions may not be 
legally conducted without having in full and actual charge thereof a legaliy registered 
pharmacist, if drugs are actually sold therein. Second-Prescriptions may not be 
filled in such departments by other than a legally registered pharmacist; or by a legally 
registered assistant pharmacist, when a legally registered pharmacist is in control 
thereof. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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207. 

PRESCRIPTIONS MAY BE FILLED ONLY BY LEGALLY REGISTERED 
PHARMACIST AND BY LEGALLY REGISTERED ASSISTANT PHAR
MACIST ACTING UNDER CONTROL OF FORMER. 

Under section 12706, General Code, prescriptions may not be filled by other than 
legally registered pharmacists or by a legally registered assistant pharmacist, when employed 
in a pharmacy or drug store, under the management and control of a legally registered 
pharmacist. 

CoLUMBus, Omo, April 9, 1913. 

HoN. M. N. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Srn:-Under date of November 21st you request my opinion as foUows: 

"At the last meeting of the state board of pharmacy I was instructed to 
ask for an opinion from your office concerning the compounding of medicines 
and filling of physicians' prescriptions by non-registered pharmacists in all 
religious and benevolent institutions. 

"If such institutions have a drug department wherein physicians' pre
scriptions are received, can any other than a legally registered pharmacist 
compound or fill said prescription?" 

Section 12706 of the General Code is as follows: 

"Whoever, not being a legally registered pharmacist, or a legally regis
tered assistant pharmacist employed in a pharmacy or drug store under the 
management or control of a legally registered pharmacist, compounds, dis
penses or sells a drug, chemical, poison or pharmaceutical preparation, shall 
be fined not less than twenty dollars nor more than one hundred dollars. 
Each day's violation of this section shall constitute a separate offense." 

Under this section drugs may not be compounded or dispensed by other than a 
legally registered pharmacist or by a legally registered assistant pharmacist when 
employed in a pharmacy or drug store which has in charge thereof a legally registered 
pharmacist. 

This section clearly applies to your case, and I am of the opinion that under its 
terms none other than a legelly registered pharmacist or a legally registered assistant 
pharmacist, when the latter is acting under the control and management of a legally 
registered pharmacist, may compound or fill prescriptions in such institutions. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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218. 

PRESCRIPTION-FILLING BY DRUGGIST WHEN DATE fu.~D NAME NOT 
INSCRIBED THEREON, ILLEGAL. 

It is the intention of section 12672, General Code, that a prescription for cocaine or 
any of its salts or compounds shall not be filled by a druggist unless there has been inscribed 
thereon by a physician, veterinary surgeon or druggist issuing it, the date of issue and the 
name of the person for whom it is issued. 

A druggist, therefore, who himself fills out these items upon the prescription is guilty 
of a violation of this section in filling out the same. 

CoLUMBus, Omo, April 30, 1913. 

HoN. M. N. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Sm:-Under favor of January 9th, you request my opinion as follows: 

"Following is a copy of a prescription upon which the board requests 
an opinion from your office as to whether it can be legally filled under section 
12672 of tbe cocaine law. 

"John Doe, Druggist, 
423 Adams street, corner Main ____________ City, Ohio. 

Cocaine Hyd __________________________________________ Gr. X. 
Acetanilid __ . _______________________________________ __ 07.. SS. 

Triturate thoroughly. 
Sig: Snuff a little Triturate thoroughly up the nose twice a day. 

J. H. Smith, M.D." 

"The druggist before delivering the medicine the prescription called for 
asks the bearer of same to write his name on the face of the prescription. 
This he does, and then the druggist fills in the date on same and delivers the 
said medicine." 

Section 12672 of the General Code is as follows: 

"Whoever sells, barters, furnishes or gives away any quantity of co
caine, alpha or beta eucaine or alypin, or any of their salts or compounds, or 
any preparation or mixture containing any of the aforesaid drugs or their 
salts or compounds of any of the combinations, of the same, except upon the 
prescription of a physician, veterinary surgeon or dentist duly licens~d under 
the laws of this state, which prescription shall contain the name of the phy
sician, veterinary surgeon or dentist issuing it, the date of issue and the name 
of the person for whom it is issued; or fails to keep such prescription on file for 
at least two years, in such manner that it is accessible at all reasonable times 
to the inspection of the proper officer or officers of the law and the members of 
the state board of pharmacy and the secretary of the state board of pharmacy, 
or fills said prescription more than once, shall be fined not less than fifty 
dollars, nor more than five hundred dollars, for the first offense, and for each 
subsequent offense shall be imprisoned not less than one year nor more than 
five years in the penitentiary. This section does not extend to sales at 
wholesale of any quantity of the above mentioned drugs to duly registered 
phatmacists, physiciains, dentists or veterinary surgeons." 
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It is manifestly the intention of this statute that the question of the policy of 
issuing such prescriptions and the control of their date of issue, the person to whom 
issued and the quantity of ingredients should be vested, in the first place, in a physi
cian, veterinary surgeon or dentist, duly licensed under the laws of this state. It is 
just as important, as far as the policy of the law is concerned, that the physician dic
tate the time at which surh prescription should be obtained and the person who is 
to be permitted to receive the same, as it is that a physician should dictate the con
stituent parts and the amount of the medicine that is to be obtained. I am of the 
opinion that the act intends that a prescription, with all these conditions, should be 
the work of the physician himself, and that the date and the name of the person should 
be designated in the prescription at the time the same is signed by the physician. 

At any rate, in the present case, since the druggist took it upon himself to fill in 
the date on the prescription, whilst the statute prescribes that no cocaine shall be sold 
except when the date of issue and the name of the person appear upon the prescription 
issued for the same, there is a clear violation of the statute, and I am of the opinion 
that the prescription was illegally filled by this druggist. 

266. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

FINE ASSESSED FOR VIOLATION OF COCAINE LAW TO BE PAID TO 
SECRETARY OF STATE BOARD OF PHARMACY AND NOT TO LAW 
LIBRARY ASSOCIATION. 

Section 3056, General Code, providing for the payment of a certain portion of fines 
assessed by the police court, is a general law to which section 12673, General Code, (pro
viding for payment of fines assessed for violations of said law to the secretary of the Ohio 
board of pharmacy), which is a special arid a later law, is to be considered an exception. 

Fines assessed under the later section, therefore, must be paid as therein directed. 

CoLUMBus, Onw, Aprill9, 1'913. 

State Board of Pharmacy, Columbus, Ohio. 
GENTLEMEN:-Under date of March 6th you state as follows: 

"One J. B. was found guilty of violating section 12672 of the cocaine law, 
in Cincinnati police court on March 5, 1913, and fined. The clerk of the 
police court is not clear as to where to deposit this fine, and asks for an opinion 
from your office." 

Since you state that the said J. B. had been fined under section 12672, General 
Code, I assume that he was so fined as being guilty of the first offense. 

By virtue of section 4577, General Code, the police court has jurisdiction of, 
and to hear, finally determine, and to impose the prescribed penalty for any misde
meanor committed within the limits of the city, or within four miles thereof. I assume 
that the only question which arises is as to the disposition to be made of the fine which 
was assessed by said court. 

Section 12673 of the General Code reads as follows: 

"It shall be the duty of the Ohio board of pharmacy to enforce the pro
visions of section 12672, and all fines collected under section 12672 shall be 
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paid to the secretary of the Ohio board of pharmacy, and by him covered into 
the state treasury to be credited to the use of the Ohio board of pharmacy." 

Section 3056, General Code, provides in part as follows: 

"All fines and penalties assessed and collected by the police court for 
offenses and misdemeanors prosecuted in the name of the state, except a por
tion thereof equal to the compensation allowed by the county commis
sioners to the judges, clerk and prosecuting attorney of such court in state 
cases shall be retained by the clerk and be paid by him quarterly to the 
trustees of such law library associations, but the snm so retained and paid 
by the clerk of said police court to the trustees of such law library associa
tion shall in no quarter be less than 15 per cent. of the fines and penalties 
collected in that quarter without deducting the amount of the allowances of 
the county commissioners to said judges, clerk and ptosecutor." 
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The question, therefore, arises as to whether the fine as assessed under section 
12672, General Code, should by virtue of the provisions of section 12673, General Code, 
be paid to the secretary of the Ohio board of pharmacy, or by virtue of section 3056, 
General Code, should be paid to the trustees of the law library association of Hamilton 
county. 

A study of the relative age of the statutes will disclose that the provisions of section 
12673 of the General Code were first enacted May 9, 1908 (99 0. L., 473). The pro
visions of section 3056, General Code, were enacted originally on April 27, 1872 (69 0. 
L., 166). I will not attempt to follow the statute through the 89th Ohio Laws and the 
91st Ohio Laws. In the 94th Ohio Laws 135, section 2680, Revised Statutes (now 
section 3056, General Code), was again amended so as to read in part ::>s follows: 

"All fines and penalties which are assessed and collected by the police 
court for offens€s and misdemeanors in the name of the state, except a portion 
thereof equal to the compensation allowed by the county commissioners to the 
judges, clerk and prosecuting attorney of such court, in state cases, which shall 
be retained by the clerk, shall be paid by the clerk quarterly to the trustees 
of such law library associations mentioned in the n,e:~:t two preceding sections, 
except those in cities of the first and second grades of the first class, but the 
sums so paid shall not be less than five hundred dollars per annum, if there be 
such an amount." 

Said section 2680, Revised Statutes, as found in 94 0. L., 135, was carried into 
the General Code of Ohio as section 3056. 

This section was subsequently amended in 101 Ohio Laws, 295. It may be stated, 
however, that the provisions of said section 3056, General Code, practically in the 
form in which they are now found, were enacted prior to the provisions of section 
12673, General Code. So that section 12673, General Code, having been enacted 
alter than section 3056, General Code, would be read as an exception to the provisions 
of section 3056, General Code. 

Again it is a proposition of law that such a special statute as section 12673, General 
Code, being a statt:te dealing with a part of the fines which might be assessed by the 
police court, >hould he read as an exception to the general provisions relative to such 
fines as found in section 3056, General Code. 

"Where there is one statute dealing with a subjer.t in general and compre
hensive terms and a.nother dealing with a part of the same subject in a more 
minute and definite way the two should be read together and harmonized, if 
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possible, with a view to giving effect to a consistent legislative policy; but to 
the extent of any necessary repugnancy between them, the special will pre
vail over the general statute. Where tbe special statute is later, it will be 
regarded as an exception to, or qualification of, the prior general one, 
where the general act is later, the special will be construed as remaining 
and an exception to its terms, unless it is repealeo in express words or by 
necessary implications." 

See also opinion of Marshall, J., in the case of city of Cincinnati vs. Holmes, Adm'r., 
56 0. S., 104, at page 114, wherein it is stated: 

"It is a rule constantly observed in the construction of statutes, that 
where the general provisions of a statute conflict ·with the more specific pro
visions of another, or are incompatible with its provisions, the latter is to be 
read as an exception to the former." 

For the reason, therefore, that the provisions of section 12673, General Code, 
were enacted after the provisions of section 3056, General Code, and the further reason 
that section 12673, General Code, deals but in part with the subjects embraced in 
section 3056, General Code, I am of the opinion that the provisions of section 12673, 
General Code, would control and that, therefore, the clerk of the police court of the 
city of Cincinnati should pay to the secretary of the Ohio board of pharmacy fines 
assessed by the said police court for violations of section 18672, General Code, and that 
no part of said fines should be paid under the provisions of section 3056, General Code. 

309. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RETAIL DRUGGIST WHO MANUFACTURES AND SELLS INSECTICIDES 
AND FUNGICIDES IS SUBJECT TO PROVISION OF ACT PROVIDING 
REGULATION FOR MANUFACTURE AND SALE OF SAME. 

CoLUMBus, Omo, June 5, 1913. 

HoN. M. N. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Sm:-Under date of May 20th you inquire as follows: 

"I am enclosing a copy of house bill No. 230, Mr. Bogg, to regulate the 
manufacture and sale of insecticides and fungicides in Ohio. The bill pro
vides that manufacturers of insecticides shall pay a license of $20 per year. 

"The question arises, will the provisions of this act apply to retail drug
gists who manufacture bedbug poisons, etc?" 

This bill, copy of which accompanies your letter and which I return herewith, is 
entitled "An act to regulate the manufacture and sale of insecticides and fungicides 
in Ohio." 

"Manufacture" is defined in the Century dictionary as follows: 

"To make or fabricate, as anything for use, especially in considerable 
quantities or numbers, or by the aid of many hands or machinery." 
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And in Webster's dictionary the following is said: 

"To make or fabricate from raw material by the hand, by art or machinery 
and to work into fotms convenient for use." 
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Your request is expressly with relation to retail druggists who manufacture bedbug 
poisons, etc. In section 3 of the act it is said: 

"The term 'insecticide' as used in this act shall include any substance 
or mixture of substances intended to be used for preventing, destroying, repell
ing or mitigat~ng any i.,nsects which may infest vegetation, man or animals, 
or households, or be present in any environment whatever." 

Tliis definition of "insecticide" clearly includes bedbug poisons. I know of no 
reason why retail druggists who engage in the manufacture of such should be exempted 
from the safeguarding and regulatory provisions of this act; and as in the act there is 
not the slightest suggestion of any intention to except any one class of manufacturers, 
I am of the opir.ion that retail druggists who manufacture bedbug poison must comply 
with all related provisions of the act. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attorney Ge:neral. 
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127. 
(To the State Board of Charities) 

BUILDING FOR OHIO STATE REFORMATORY FOR WOMEN-LIMITA
TION OF FORMER LEGISLATURE AS TO COST NOT BINDING UPON 
FUTURE GENERAL ASSEMBLIES. 

It is beyond the powe·r of one legislature to pass an act which is not subject to amend
ment or repeal by a succeeding legi.~lature. The limitations therefore, placed in the appro
priation bills of 1911 and 1912, restricting the cost of a building for the Ohio slate reforma
tory for women to 8350,000, is not binding upon present legislators and they may authorize 
an expenditure for that purpose in excess of such sum. 

CoLUMBus, OHio, March 20, 1913. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of March 18threquestingmy 
opinion upon the followi'ng question: 

"In 1911 the general assembly appropriated for the expenses, uses and 
purposes of the site and building commission for the Ohio state reformatory 
for women the sum of one hundred thousand dollars for each of the years 
1911 and 1912, inserting in the appropriation clause the following language: 
'Building to cost not to exceed $350,000 complete.' " (102 0. L., 383-409). 

The act providing for the institution and construction of the building through the 
commission (102 0. L., 207) imposed no l~mitation upon the cost of the bu,ilding or 
buildings necessary for the purposes of the institution to be known as the Ohio 
reformatory for women. 

The question is now raised as to whether or not the prresent general assembly is 
bound by the above quoted language in the two general appropriation bills passed by 
the last legislature. 

In my opinion the present general assembly is not so bound. It is beyond the 
power of one legislature to pass an act of legislation which is not subject to amend
ment or repeal by a succeeding legislature. It is quite true, undoubtedly, that the 
legislature of 1911 would not have appropriated as it did for the purpose of purchasing 
a site and erecting buildings thereon for the Ohio reformatory for women except with 
the reservation which has been referred to. That is to say, it was a part of the legisla
tive idea entertained by that session of the general assembly that the first building 
erected should not exceed in cost 8350,000.00. This limitation serves as notice to the 
succeeding legislatures that the legislature creating it had this definite idea. Its 
binding force upon succeedi.ng legislatures is limited, however, to their respective 
consciences. 

There is absolutely no legal or constitutional restraint upon the present session 
of the general assembly by virtue of the provision which has been quoted and discussed. 

The conclusion which I have reached renders it unnecessary for me to consider 
your specific question. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Board of ACGOuntancy) 
125. 

APPOINTl\IENT AS CERTIFIED PUBLIC ACCOUNTANT NOT VALID UNTIL 
CERTIFICATE GIVEN-CERTIFICATE VOID WHEN CONDITIONS 
NOT F'L"LFILLED. 

An appointment as certified public accountant by the board of public accountancy is 
not complete until the certificate has been signed and issued. The fact, therefore, that the 
board at an informal meeting, under a mistaken conception of the facts had promised a 
certificate, does not of itself entitle the applicant to the degree, and such informal promise 
may be revoked at any time prior to the issuance of a certificate. 

CoLUMBus, Oaro, March 8, 1913. 

The Honorable State Board of Accountancy, Columbus, Ohio. 

GENTLEMEN:-Your honorable board has submitted to this department for con
sideration, a request in regard to the right of Mr. W. Wilson MacFarlane, to act as a 
certified public accountant, under the following statement of facts: 

"I am enclosing correspondence of the state board of accountancy with 
Mr. W. Wilson MacFarlane, 15 Wall street, New York City. 

"The first letter requires some explanation on my part as secretary of 
the state board. The first paragraph of this letter refers to a meeting of 
the state board of accountancy, June 8th. This was not a regular, but in
formal meeting, only two members being present, Mr. Thomas and myself, 
and in the consideration of this application, we were under the impression 
that the applicant was a member of th.e chartered accountants of England 
When we, at the September meeting, discovered our error, we advised Mr. 
MacFarlane of the facts, and stated that we could not issue him a certificate 
except on examination as noted in letter attached, under date of September 
11th. 

"Mr. MacFarlane has tal!;en exceptions to our ruling as noted by the 
attached correspondence, and the writer was interviewed by Mr. Bond, of 
New York, and Mr. Allen, of this city, attorneys, apparently representing 
Mr. MacFarlane, and demanding the issuance of a certificate in accordance 
with our letter of June 17th. The attached letter of October 28th will con
vey to you the attitude of Mr. MacFarlane as represented by his attorney. 

"The purpose of this letter is to advise you of all the facts in the case and 
ask for an opinion as to the standing of the board in relation to Mr. Mac
Farlane." 

In reply to your inquiry, section 1370 of the General Code, provides for the es
tablishment of a state board of accountancy, as follows: 

"There shall be a state board of accountancy, consisting of three mem
bers, not more than two of whom shall belong to the same political party. 
Each member of the board shall be a person skilled in the knowledge and 
practice of accounting, and actively engaged as a professional public ac
countant within this state." 

Section 1373 of the General Code prescribes who may become certified public ac
countants, as follows: 
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"A citizen of the United States, or a person who has du1y declared his 
intention to become such citizen, not less than twenty-one years of age, of 
good moral character, a graduate of a high school, or having received an equiv· 
alent education, with at least three years experience in the practice of ac· 
counting, and who has received from the state board of accountancy as herein 
provided, a certificate of his qualifications to practice as a public expert ac. 
countant, shall be· styled and known as a certified public accountant. No 
other person shall assume such title or use the abbreviation "C. P. A.," or 
other words or letters to indicate that he is a certified public accountant." 

Section 1374 provides for an examination of applicants for certificates, as follows: 

"Each year, the state board of accountancy shall hold an examination 
for such certificate. ·Each applicant shall be examined in theory of accounts, 
practical accounting, auditing and commercial law as affecting accountancy. 
If three or more persons apply for certificates within not less than five months 
after the annual examination, the board shall hold an examination for them. 
The time and place of each examination shall be fixed by the board." 

Section 1376 provides that the state board of accountancy may recognize certif
icates granted by other states or territories of the United States, or by foreign nations, 
as follows: 

"A person who is a citizen of the United States, or has declared his in· 
tention of becoming such citizen, who is at least twenty-one years of age, of 
good moral character, who has complied with the rules and regulations of the 
state board of accountancy, and who holds a valid and unrevoked certificate 
as a certified public accountant, issued under the authority of another state or 
territory of the United States or the District of Columbia, or of a foreign 
nation, may receive from the board a certificate as a certified public account
ant if the board is satisfied that the standards and requirements for a certifi
cate as a certified public accountant thereof are substantially equivalent 
to those established by this chapter. Such person may thereafter practice 
in this state as a certified public accountant and assume and use the name, 
title and style of "certified public accountant" or any abbreviation or 
abbreviations thereof." 

Section 1377 of the General Code provides the manner whereby a certificate issued 
by the state board of accountancy may be revoked, as follows: 

"For sufficient cause the state board of accountancy may revoke a cer
tificate issued under this chapter if a written notice has been mailed to the 
holder thereof at his last known address at least twenty days before hearing 
thereon. Such notice shall state the cause of such contemplated action and 
appoint a time for hearing thereon by the board. No certificate issued under 
this chapter shall be revoked until after such heroing." 

It appears that on June 8th, 1912, the state board of accountancy held a meeting 
(a majority of the members being present), and acted favorably upon Mr. MacFar
lane's application to become a certified public accountant. It is furthermore dis
closed by a letter of date June 17th, 1912, from the state board of accountancy to 
Mr. MacFarlane, that the certificate making Mr. MacFarlane a certified public ac
countant was not signed nor executed by the board, and that such certificate was not 
to be forwarded to the applicant until a later date. 
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In the meantime, the state board of accountancy, for the reason set forth in the 
inqniry, reversed its action taken on June 8th, 1912, and refused to issue a certificate 
to :\Ir. l\IacFarlane making him a certified public accountant. 

As a general proposition of law, such an appointment as a certified public account
ant is not complete until the certificate has been signed and issued by the state board 
of accountancy; that is to say, the appointment was not fully consummated until the 
issuing of the certificate properly executed by the board. 

"Where provision is made for the exercise of a po·wer to commis~ion, the 
appointment is not complete until the commission has been signed." 

(29 Cyc., page 1372.) 

Conger vs. Gilmer, page 75: 

"The appointment to office by the board of supervisors is not complete 
until the perso.n appointEd bas received a certificate of his election under the 
seal of the board, signed by the proper officers of the board. An appoint
ment made by a. majority of the board m:J.y be revoked a.t any time before 
such certifira.te is issued, and another person may be appointed." 

Magruder vs. Tuck, 25 Maryla.nd, page 217: 

"No clerk of court has authority to qualify a person elected before he 
has been commissioned, for, in the absence of a commission, there would be no 
sufficient evidence of an election or appointment." 

In the case of :Nlarbury vs. Madison, 1 Cranch's Report, at page 151 of the opinion, 
the court says: 

"The appointment of such an officer (justice of the peace in the District 
of Columbia) is complete when the President has nominated him to the senate 
and the senate has advised and consented, and the President has signed the 
commission and delivered it to 'the secretary to be sealed." 

In the syllabus of the last quoted case, the court holds as follows: 

"When a commission for an officer not holding his office at the will of the 
President is by him signed and transmitted to the secretary of state to be 
sealed and recorded, it is irrevocable and the appointment is complete." 

In the case of State vs. 1\IcCollister, 11 Ohio Reports, page 46, at page 50 of the 
opinion, the court says: 

"I cannot concur with counsel, that a man appointed or elected to an 
office thereby becomes an incumbent of that office. An incumbent of an 
office is one who is legally authorized to discharge the duties of that office. 
For instance, a man who is elected county treasurer is required to give bond 
and to take an oath of office. These things must be done before he can dis
charge the duties of the office and if not done in due time, the office itself is 
vacant. There is no incumbent; so where a man is elected judge, he does not 
by the election become a judge; he must receiz:e a commission as €vidence of his 
authority to act." 

From the statement of facts, it is clear that a certificate making :\lr. :\lacFarlane 
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a certified public accountant has never been issued by the board. For the reasons 
above given, Mr. MacFarlane has never been legally appointed a certified public ac
countant by the state board of accountancy. 

Furthermore, every person desiring to become a certified accountant, without tak
ing the examination required by section 1374 of the General Code, supra, must 
comply with the requirements of section 1376 of the General Code, supra. 

From the statement of facts in your inquiry, and the correspondence thereto 
attached, it is disclosed that Mr. MacFarlane did not hold a valid and unrevoked cer
tificate as a certified public accountant, issued under the authority ot another state 
or territory of the United States, the District of Columbia, or of a foreign nation as 
required by said section 1376 of the General Code. · 

It follows therefore, that the state board of accountancy was without authority to 
issue a certificate, as a certified public accountant to Mr. MacFarlane, without re
quiring him to take an examination. The board, under the circumstancec, being 
without legal authority to issue such certificate in the first instance, and such certi
ficate, as a matter of fact, never having been issued, it is my final conclusion that 
Mr. MacFarlane is not a certified public accountant under the laws of Ohio. 

531. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

WOMEN ARE PERMITTED TO TAKE THE EXAMINATION FOR CERTI
Fll<:D PUBLIC ACCOUNTANTS IN OIDO WHEN THEY COMPLY 
WITH THE PROVISIONS OF SECTION 1373, GENERAL CODE. 

All women who are citizens of the United States have a legitimate right to sit at an 
examination for certified public accountants in this state, providing they have the other 
qualifications set forth in section 1373, General Code. 

CoLUMBUs, OHIO, September 27, 1913. 

HoN. J. J. McKNrGHT, Secretary, State Board of Accountancy, Columbus, Ohio. 

DEAR SIR:--On August 30, 1913, this department received from you the following 
communication:-

"The enclosed inquiry was submitted to the writer, and feeling that I 
had no authority to make any ruling in this rase, I submitted the letter to Mr. 
E. S. Thomas of Cincinnati, president of the Ohio state board of accountancy. 
He has returned it to me with notation. Will you be kind enough to submit 
to the board, an opinion in this matter?" 

The question referred to in said communication, and upon which you desire an 
opinion, is as follows: 

"Whether or not women are allowed to sit at the certified public ac
countancy examinations in the state of Ohio?" 

In reply thereto I desire to say that section 1373 of the General Code provides 
as follows: 

"A citizen of the United States, or a person who has duly declared his 
intention to become such a citizen, not less than twenty-one years of age, 
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of good moral character, a graduate of a high school, or having received an 
equivalent education, with at least three years experience in the practice 
of accounting, and who has received from the state board of accountancy, 
as herein provided, a certificate of his qualifications to practice as a public 
expert accountant shall be styled and known as a certified public accountant. 
No other person shall assume such title or use the abbreviation 'C. P. A.' 
or other words or letters to indicate that be is a certified public accountant.'' 
Section 1 of article 14 of the constitution of the United States is as follows: 

"All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state where
in they reside. No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty or property, without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the laws." 
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In construing said section, the supreme court of the United States in the case of 
Minor vs. Happersett, 88 U. S. report, 21 Wallace's report, page 162, holds that a 
woman, if born of citizen parents within the jmiP.diction of the United States, is a 
citizen of the United States, in the following language: 

"The word 'citizen' is often used to convey the idea of membership in 
a nation. 

"In that sense, women, if born of citizen parents within the jurisdiction 
of the United States, have always been considered citizens of the United 
States, as much so before the adoption of the fourteenth amendment to the 
constitution as since." 

In the case of William E. Ritchie, plaintiff in error, vs. people of the state of 
Illinois (155 Ill., 98), 29 L. R. A., 79, the supreme court of Illinois in its opinion uses 
the following language: 

"It has been held that a woman is both a 'citizen' and a 'person' within 
the meaning of this section. Minor vs. Happersett; 88 U. S. 21, Wall. 162, 
22 L. ed., 627. The privileges and immunities here referred to are, in general, 
'protection by the government, with the right to acquire and possess property 
of every kind, and to pursue and obtain happiness and safety, subject, never
theless, to such restraints as the government may prescribe for the general 
good of the whole'. Slaughterhouse cases, 83 U. S., 16 Wall., 36, 21 L. ed., 
394. As a citizen, woman has the right to acquire and possess property of 
every kind. As a person, she has the right to claim the benefit of the constitu
tional pwvision that she shall not be deprived of life, liberty or property 
without due process of law. Involved in these rights thus guaranteed to 
her is the right to make and enforce contracts. The law accords to her, as 
to ever1J other citizen, the natural right to gain a livelihood by intelligence, 
honesty and industry in the arts, the sciences, the professions or other vo
cations. Before the law, her right is to a choice of vocations cannot be said 
to be denied or abridged on account of sex. Re Learh's petition, 134, Ind. 
665, 21 L. R. A., 701." 

By virtue of the foregoing, it follows that all women who are born or naturalized 
in the United States, thereby become citizens of the United States, and being citizens 
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of the United States, I am of the opinion that they have a legal right to sit at the 
certified public accountancy examinations in this state, provided they also possess 
the other qualifications set forth in section 1373, General Code, Supra. 

632. 

Yours very truly, 
TIMOTHY f:!. HOGAN, 

Attorney General. 

WHERE AN APPLICATION FOR AN EXAMINATION IS FILED WITH THE 
OHIO STATE BOARD OF ACCOUNTANCY, ACCmiPAKIED BY THE 
REQUIRED FEE FOR SUCH EXAMINATION, AND THE APPLICANT 
IS REJECTED, THE FEE SHOULD BE RETURNED TO THE APPLI
CANT. 

In case an application for an examination is filed UJith the Oltw state board of account
ancy accompanied by a certified check or its equiwlent, and the applicant is not in the 
judgment of the board eli(lible for examination, and the application is rejected by the board 
and the applicant denied examination, the board should return to the reJected applicant 
the fee which he had deposited. 

CoLUMBUs, OH;•', November 24, 1913. 

The State Roard of Accountancy, Columbus, Ohin. 

GENTLEMEN:-Under date of November 15, 1913, your department submitted 
to this department for an opinion, the following request: 

"Chapter 26, section 1375 (99 vs. 332, p. 4), states·: 
"At the time of filing the application for such exsmination and certi

ficote, each applicant shall pay to the treasurer of the state board of accoun
tancy a fee of twenty-five dollars. Such examination fee shall not be re
funded, but an applicant may be re-examined without the payment of an 
additional fee within eighteen months from the date of his application. 

"In case an application is filed with the Ohio state board of accountancy, 
accompanied by ce1tified check or its equivalent, and the applicant is not 
in the judgment of the board eligible for examination, anCI such application 
is by the board rejected, and the applicant denied examination, may the 
board within the luw, retmn to such applicant his fee, or is this fee to be 
understood as that desi<mated by the law which shall not be refunded? The 
board has in some indnnces, upon the rejection of an application, returned the 
fee to the applicant. TbP. qu£:stion of the validity of such action has been 
raised, and the board desires an opinion n~ to the correct interpretation of 
the law:' 

Jn reply thereto, section 137:i of the General Code, providee that a perf:'on who 
has received from the state board of accountancy a certificate of his qualific11tions to 
practice as a public expert accountant, shall be styled and known as a certified public 
accountant, as follows: 

"A citizen of the United States, or a person who has duly declared his 
intention to become such citizen, not less than twenty-one years of age, of good 
moral character, a graduate of a high school, or having received an equiv:a-
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lent education, with at least three years' experience in the practice of account
ing, and who has received from the state board of accountancy, as herein 
provided, a ce1iificate of his qu~lificn.tions to practice as a public expert 
accountant shall be styled and known as a certified public accountant. No 
other person shcll assume such title or use the abbreviation 'C. P. A.,' or 
other words or letters to indicate that he is a certified public accountant." 
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Section 1374 of the General Code provides that the state board of accountancy 
shall hold an examination for such certificate each year, as follows: 

"Each year, the state board of accountancy shall hold an examination 
for such certificate. Each applicant shall be examined in theory of accounts, 
practical accounting, auditing and commercinl law as affecting accountancy. 
If three or more persons apply for certificates ·within not less than five months 
after the annual examination, the board sh2ll hold an examination for them. 
The time and place of each examination shall be fixed by the board." 

Said section 1374, supra, specifically provides that, "each applicant shall be ex
amined in the theory of accounts, practical accounting, auditing and commercial law as 
affecting acconntancy," and section 1375, General Code, which you 'cite and quote 
in your request, supra, specifically provides that "at the time of filing the application 
for such examination and certificate, each applicant shall pay to the treasurer of the 
state board of accountancy a fee of 825.00." 

From the foregoing language, as employed in the two foregoing sections of the 
General Code, I gather that the said tee of 825.00 is paid for the taking of the examina
tion and for the certificate issued, if such applicant is successful in passijlg the prescribed 
examination. In fact, the last sentence of section 1375, General Code, which is the 
cause of the difficulty about which you request an opinion, refers to such fee as an 
examination fee in the following language: 

"Such examipation fee shall not be refunded, but the applicant may Le re
examined without the payment of an additional fee within eighteen months 
from the date of his application." 

It couid hardly be said that such fee is an examination fee if such applicant is 
not eligible to take the examination, by reason ·of the fact that his application is re
jected by the board of accountancy and the applicant denied an examination for not 
possessing the required qualifications, as stated in your inquiry. Furthermore, while 
said section provides that "such examination fee shall not be refunded," nevertheless, 
in lieu of such refunder, where the applicant has taken the examination and failed 
to secure a certificate, it is to be noted that such "applicant may be re-examined with
out the payment of an additionai fee within eighteen months from the date of his appli
cation." It is apparent that an applicant cannot be re-examined unless he has taken a 
previous examination, and said fee of 825.00 which is paid to the treasurer of the state 
board of accountancy, being termed an examination fee by said section 1375, cannot 
be said to be an examination fee in the strict sense of the word, unless such applicant 
has taken the examination; end the board of accountancy cannot legally refuse to re
fund such fee of 825.00 unless the applicant gets within the provision of section 1375 
of the General Code, supra, by having taken the examination so as to be entitled to are
examination in lieu of such ref under. If for any cause an applicant is not eligible to 
take such examination, and his fee of 825.00 is retained by the board of accountancy, 
then such applicant has paid such fee without having received anything in return 
therefor, and not even an opportunity of taking such examination. I do not think 
that this is the intent of the above quoted legislative enactment. On the other hand, 
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I believe the intent of said sections to be, that such applicant is first entitled to an ex
amination, and if he fails in such examination, his examination fee shall not be re
funded, but in lieu thereof, he is entitled to a re-examination within the prescribed 
time. Therefore, if in the judgment of the state board of accountancy, an appli
cant is not eligible for examination and the application of such applicant is rejected 
and the applicant denied an examination, it is my conclusion that said board of ac
countancy is without legal authority to retain the said fee of $25.00 and the same should 
be refunded to the applicant, as not coming within the purview of section 1325 of t.he 
General Code. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Board of Agriculture) 
35. 

APPROPRIATIOX-RECEIPTS FRO:\I SALE OF SERC:\I :\lAY BE "CSED BY 
STATE BOARD OF AGRICGLTGRE FOR THE PL'RPOSE OF B"CILD
IXG AXD EQLIPPING PLANT FOR THE PROD"CCTION OF SERU:\I 
FOR THE TREAT:\IENT OF HOG CHOLERA TO THE EXTENT OF 
THE DIFFERENCE BETWEEN THE A:\IOUNT AUTHORI7.ED TO BE 
EXPENDED FOR SUCH BUILDING AND THE A:\lOUNT SPECIFIC
ALLY APPROPRIATED THEREFOR. 

Since the legislature has authorized an expenditure of 8?5,000.CO for the purpose of 
building and equipping a farm for the production of serum for the treatment of hog cholera, 
and since the legislature has appropriated only 860,000.00 for this purpose, the appropria
tion made by the legislature in addition thereto of receipts and balances will permit such 
receipts and balances to be devoted to the purpose of building and equipping such plant to 
the extent of the difference between the amount specifically appropriated and the amount 
authorized to be expended, to wit: $15,000.00. 

CoLUMBus, OHio, December 27, 1912. 

Ohio State Board of Agriculture, attention Dr. Paul Fischer, State Veterinarian, Columbus, 
Ohio. 

GENTLEMEN:-! beg to acknowledge receipt of your letter of December 19th, 
wherein you state: 

"In referenPe to the work of serum production operated under the direc
~ion of the state board of agriculture. 

"The plant now in operation was developed from an original appropria
tion of three thousand dollars, equipment, etc., as it was needed from time 
to time, being pr.ovided from the funds obtained by the sale of serum. 

"The new plant is being built with the special appropriation of sixty 
thousand dollars. In both cases it was understood that the proceeds of the 
sale of serum be used to Parry on and develop the work, as well as to purchase 
such apparatus as was needed from time to time and replace worn-out and 
broken articles. 

"We are now about to remove the equipment from the old to the new 
laboratories, as far as p1articable, "ithout interrupting the progress of the 
work. We should like to be advised by your offire whether there is an obstacle 
in the law which would prevent the use for the new plant of the IUnds accum
ulated from the sale of serum produced in the old laboratories, in the same 
manner in wbich these funds have been used in the past for the original plant." 

The original appropiiation referred to in your letter was included ;n the general 
appropriation made to your department by the general assembly in 1909, 100 0. L., 31, 
as follows: 

"Serum for hog cholera _________________ . _________ ---- _J)3,000.00." 

The general assembly at its session in 1910, 101 0. L., 178, appropriated for: 

"Purchase and equipment of serum farm ol prevention of hog 
cholera. ___ ------ ______________________________________ •. $25,000.00." _ 
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And at the session of 1911, 102 0. L., 374, appropriated for year 1911: 

"Building and equipment for serum farm to cost complete 
$75,000.00_--- ------------------------------------------ __ $30,000.00." 

And at the same session, 102 0. L., 3~j4, appropriated for the year 1912: 

"Building and equipment for serum farm to cost $75,000 
complete+,. _______________________________________________ $30,000.00." 

In addition to these items there was appropriated the sum of $2,700.00 for the 
salaries of laborers at said serum farm for each of the years 1911 and 1912. The 
legislature at all of the sessions hereinbefore mentioned appropriated to the Ohio state 
board of agriculture the receipts and balances of that department. This was neces
sary in order to permit the department to expend its receipts, otherwise those receipts 
would have reverted to the general revenue fund in the state treasury. 

The fact that the legislature appropriated only $60,000 for the building and 
equipment of a serum plant and limited the total cost thereof to $75,000 and also 
appropriated receipts and balances of your department, is, to my mind, strong evidence 
of the intent of that body to permit the expenditure for the equipment of the new 
plant from the fund arising out of the sale of serum at the old plant, of an amount 
equal to the difference between the appropriation of $60,000 and the total cost of the 
building and equipment of the new plant as limited by the appropriation bill to $75,000, 
that is the sum of $15,000. 

I am, therefore, of the opinion that you are legally authorized to expend for the 
building and equipment of the new serum plant any sum not to exceed $15,000 out of 
the funds arising from the sale of serum at the old plant. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Agricultural Commisson) 
615. 

COUNTY AGEXTS FOR THE AGRICULTURAL CO:\IMISSION SHOULD 
NOT ENTER IXTO CONTRACTS FOR THE BENEFIT OF THE FAR:\f
ERS IX THE CO:\DICXITY IX WHICH THEY ARE WORKIXG.-THE 
AGRICULTURAL CO:\DIISSIOX :\IAY REQUIRE El\IPLOYES TO 
GIVE BOND WHEN THEY DEEM IT NECESSARY THAT BOND 
SHOULD BE GIVEN. 

1. Persons employed by the agricultural commission with the official title "county 
agents" should not enter into contracts with persons, firms or corporations for furnishing 
farmers supplies of the right quality at correct prices. 

2. The agricultural commission may make the giving of a bond a condition of employ
ment, when the same is not prescribed by statute, should they deem the same reasonably 
necessary. The premium on the bond of a public official may not be met with public funds 
unless the statutes so prescribe. 

CoLUMBus, Omo, November 21, 1913. 

HoN. BENJ. F. GAYMAN, Secretary, Agricultural Commission of Ohio, Columbus, Ohio. 

DEAR Sm:-Under favor of November 20th, you request my opinion as follows: 

"1: Can a state official, board or commission, or employe of the same, 
enter into contracts for the benefit of private parties, firms or corporations? 

"This question is raised by the following conditions: The commission 
employs certain persons with the official title of "county agent," whose duties 
are to instruct farmers and farmer's organizations in improved methods in 
agriculture and to advise and assist them in the purchase of proper supplies 
for the increase in the production of food products. It is sometimes the cus
tom of these agents to enter into contracts with persons, firms or corporations 
for furnishing to farmers supplies of the right quality at correct prices. The 
question is, should the agent make these contrn.cts or should they be made by 
the farmers themselves?" 

The constitution of the state prohibits the state from, in any manner, giving, 
loaning to or aiding by its credit any private enterprise. (Article VIII, section 4). 
And the statutes nowhere authorize any official board or commission, or any employe 
of the same, to enter contracts for the benefit of private parties, firms or corporations, 
or to in any way back up, support or guarantee, in any manner, a private enterprise. 
It is clear beyond the slightest doubt that the agents you mention would be without 
power, in their official capacity, to either make these contracts or to in any way lend 
the sanction of the state as security for their performance. 

Should these agents, in their personal capacity, and upon their own individual 
responsibility, enter into such contracts, in behalf of private individuals, out of an 
excessive zeal for the welfare of the individuals concerned, or for the progress and 
success of the work the agent is undertaking, I know of no legal principle which would 
invalidate such a course of action. The proceedin~, however, would present a very 
doubtful policy, and when viewed in the li~ht of the very probable results of the situa
tion in which such agent would be placed, such action, as a general proposition, would 
be justly attended by suspicion. I understand that it is the view of the board that 
such a practice is a very undesirable one. I may, therefore, venture the suggestion 
that the situation is very easily controlled through the authority which the board has 
in the employment of such assistants. 
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The agents are employed under section 9 of the agricultm:al commission act, sec
tion 1087, General Code, which authorizes, in general terms, the employment by the 
commission of such experts, assistants and employes as they deem necessary, subject 
to the approval of the governor. Under this provision the commission may make 
such terms of employment with these agents as it deems advisable, and may lay down 
the condition that contracts of the nature referred to shall not be entered into. 

You next inquire: 

"When the General Code does not explicitly provide that employes shall 
be required to give bonds to the state, is the commission warranted in requir
ing bonds of employes and paying the premiums thereon from funds appro
priated for the uses and purposes of the commission?" 

It is settled beyond doubt that the premium on the bond of a public official may 
not be met with public funds in the absence of express legislative authority therefor. 
The premium on bonds required of employes of the agricultural commission, therefore, 
may not be paid from funds appropriated for the uses and purposes of the commission. 

I am of the opinion, however, that the commission is empowered to make the 
giving of a bond a condition of employment, when the same is not prescribed by stat
ute, should they deem the same reasonably necessary. In such event, however, the 
individual would be required to pay the premium on his own bond. 

640 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE GOVERNOR IS EX OFFICIO A MEMBER OF THE AGRICULTURAL 
COMMISSION AND CONCERNING MATTERS COVERED BY SEC
TION 9 OF THE AGRICULTURAL COMMISSION ACT, HE MUST ACT 
AS GOVERNOR, WHETHER HE ACTS AS A MEMBER OF THE COM
MISSION OR NOT, AND UNTIL HE APPROVES WHAT HAS BEEN 
DONE BY THE COMMISSION, ITS ACTS ARE INEFFECTIVE. 

The governor is made a member ex officio of the agricultural commission by virtue of 
his office, and when present his action and vole is taken and considered as a member of 
the board, not as governor, until it comes to the matters COl'ered by section 9 of the agricultural 
commission act, when he may act as a member of the board, or as governor, or as both. 
Concerning matters covered by section 9, he must act as governor, whether he acts as a mem
ber of the commission or not. In these matters he is the controlling power, and until he 
acts affirmatively, by approving what has been done by the comrn1'ssion, its acts are in
effective. 

CoLmmus, Omo, November 26, 1913. 

HoN. BENJ. F. GAYMAN, Secretary, The Agricultural Commission, Columbus, Ohio. 

DEAR Srn:-I have your letter of November 21st in which you call attention to 
section 9 of the agricultural commission act, section 1087, General Code, and ask: 

"At nearly every meeting held by the commission some action is taken 
involving the expenditure of money. In view of this condition, is it necessary 
to submit the record of proceedings of each meeting to the governor for his 
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approval? I shall be glad to receive, at your earliest convenience, your 
opinion on the legal interpretation that should be placed on the language 
requiring the governor's approval of the acts of the commission." 

Section 9, to which you refer, reads: 

"The agricultural commission is authorized to employ a secretary, heads 
of bureaus, experts, clerks, stenographers and other assistants and employes, 
and to fix their compensation and these and all similar acts involving expendi
tures of money shall be subject to the approval of the governor. The com
missioners, secretary, experts, clerks, stenographers and other assistants and 
employes that may be employed, shall be entitled to receive from the state 
their actual and necessary traveling expenses while traveling on the business 
of the agricultural commission. Such expenses shall be itemized and certified 
to by the person who incurred the expense, and allowed by the agricultural 
commission." 

929 

Inasmuch as the language of this section is "secretary, heads of bureaus, experts, 
clerks, stenographers and other assistants and employes, and to fix their compensa
tion and these and all l!imilar acts involving the expenditure of money shall be subject to 
the approval of the governor," the language used must be construed as limiting the 
acts which are subject to the approval of the governor to those named, and "similar 
acts involving the expenditures of money," and may not be construed to include all 
acts of the commission involving the expenditure of money; and, consequently, it is 
not necessary to submit the record of every action of the board to the governor for his 
approval, but only such actions as are included in section 0, and acts similar thereto. 

To illustrate: Section 31 of this act. reads: 

"The agricultural commission shall appoint a competent veterinarian 
who shall perform the duties prescribed by the commission and be subject to 
its rules and regulations. The veterinarian so appointed shall receive such 

·compensation as the commission may fix. In case of an outbreak of disease 
among animals, if it deem it advisable, the commission may appoint tempo-
rarily additional veterinarians or other persons for special work in connection 
with its duties, and fix their compensation." 

This furnishes a "similar" condition, and one that must be submitted to the 
governor for his approval. 

Section 37 of the act, 103 0 L, 312, reads: 

"If an animal is killed under the provisions herein relating to the agricul
tural commission, the compensation to be made for the slaughtered animal 
shall be computed on the basis of the actual value of such animal at the time 
of killing; for an animal that has been kept in the same building or enclosure, 
two-thirds of such value, and for any other animnl, the full value of such 
animal without reference to the suspicion of contagion. No compensation, 
however, shall be made to a person who has brought animals into this state 
affected with such contagious disease, or from a dist.rict in which such con
tagious disease existed, or who has wilfully concealed the existence of such 
disease among his stock or on his premises, or who by wilful neglect or pur
posely has contributed to the spread of such contagion. In case of the 
destruction of a horse, mule or ass affected with glanders or farcy, no com
pensation for it shall be made, if it was so diseased when it passed into posses-

• :lo-A. G. 
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sion of its owner. In appraising animals to be killed as hereinbefore provided, 
no allowance shall be made because such animals are thoroughbred or pedi
greed stock." 

This presents a situation absolutely unlike those described in section 9, and one 
where tlie action of the board is not subject to the approval of the governor. 

I believe that calling your attention to these two sections will sufficiently present 
the question to you, and fully enable you to determine what actions of the board are, 
and what are not subject to the approval of the governor. 

The governor is made a member of the board ex officio by virtue of his office, and 
when present, his action and vote is taken and considered as a member of the board, 
not as governor, until it comes to the matters covered by section 9 of the act, when, 
as a matter of fact, he may act as a member of the board or as governor or as both. 
Concerning matters covered by section 9, he must act as governor whether he acts as a 
member of the commission or not. As to these matters he, as governor, is the con
trolling power, and until he acts affirmatively, by approving what has been done by 
the commission, its acts are ineffective. 

Yours truly, 
TIMOTHY S HoGAN, 

Attorney General. 
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(To the Agricultural Experiment Station) 
27. 

BOARD OF COXTROL-AGRIGGLTURAL EXPERDIEXT STATIOX-:\IAX
DATORY DUTY OF COUXTY CO:\I.:\HSSIONERS TO APPROPRIATE 
:\IAIXTEXAXCE FCXD AFTER AGREE:\IEXT :\fADE WITH BOARD 
OF COXTROL-Dl.JTY TO :\;lAKE AGREE:viENT XOT MANDATORY. 

Section 1165-8, General Code, provides that the county commissioners shall appro
priate as a maintenance fund for the conduct of an agricultural experiment station such 
funds as may be agreed upon by the commissioners with the board of control of such farm, 
not to exceed ,'.2,000.09 annually. 

Under this section the county commissioners may not be mandamused to enter into 
such agreement for the reason that this duty involves a discretion. 

When such agreement has been made, however, the statute imposes a mandatory duty 
upon the commissioners to appi"Opriate an amount agreed upon; this duty is mandatory 
and may, therefore, be enforced by mandamus. 

CoLUMBus, Omo, December 3, 1912. 

HoN. CHARLES MdNTIRE, Agent of Board of Control, Ohio Agricultural Experimental 
Station, 1'1·oy, Ohio. 

DEAR S!R:-I desire to acknowledge receipt of your communication of September 
9, 1912, wherein you inquire as follows: 

"We desire some information and advice in regard to the maintenance 
fund for the county experiment farms of the state. In Clermont county we 
began to operate the farm in October, 1911. The county cominissioners 
have made no effoti to provide maintenance fund and are not likely to as they 
say the county funds arc already overdrawn. The original bond issue has 
been used for purchase and equipment of farm which has also been main
tained by this fund to present time. The farm can be kept going but a short 
time longer unless the maintenance fund is provided. Section 1165-8 of the 
General Code provides that the county cominissioners shall provide a main
tenance fund. Under the circumstances, can the cominissioners be forced 
to provide this fund, and what course would you advise us to pursue?" 

In a communication received from you under date of November 26, 1!H2, you 
state that the board of control subinitted estimates at the beginning of operations, 
including the maintenance fund for the first year for the operation of the Clermont 
county experimental farm, and that the same was accepted by the commissioners 
of Clermont county, hut that said fund was not provided by the said county com
missioners. 

In reply to your inquiry I desire to say that section 1165-8 of the General Code 
provides for the maintenance and equipment of the county experimental farms as 
follows: 

"The equipment of an experimental farm shall consist of such buildings, 
drains, fences, implements, live stock, stock feed and teams as shall be deemed 
necessary by the board of control of the experiment station for the successful 
work of such farm, and the initial equipment shall be provided by tM county 
in which the farm is established, together with a sufficient fund to pay the 
wages of the laborers required to conduct the work of such farm during the 
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first season. The coHnty. commissioners shall appropriate for the payment of 
the wages of laborers employed in the management of such farms as may be 
established under this act, and for the purpose of Rupplies and materials 
necessary to the proper conduct of such farms such sums riot exceeding two 
thousand dollars annually for any farm, as may be agreed upon between 
said commissioners and the board of control of the experiment stn.tion." 

Section 1165-13 of the General Code provides that if an experiment station shall 
cease to use such farm, then such farm and its equipment shall be sold at public auction 
as follows: 

"In case the experiment station shall cease to use for the purposes herein 
specified any farm established under this act, such farm and its equipment 
shall be sold at public auction to the highest bidder after notice of such pro
posed sale shall have been published for four consecutive weeks in two news
papers of opposite politics, once a week, published in and h:wing the largest 
circulation in the county within which the farm is located, and the proceedR 
of such sale shall be covered into the county treasury, the sums thus covered 
to be pln.ced to the credit of the school funds of the county." 

From the wording of the above sections, it is my opinion that so long as a farm 
has been established and equipped as an agricultural expe1iment farm, and inasmuch 
as the board of county commissioners of Clermont county and the board of control 
of the experimental farm agreed upon the first year's maintenance fund, it becomes 
mandatory upon the commissioners of said county wherein such farm is located to 
appropriate such sum as is necessary for the payment of the wages to laborers employed 
in the management of such farm and for the purchase of supplies and materials nec
essary to the proper conduct of such farm for the first year, not exceeding two thousand 
dollars, and so agreed upon between the said commissioners and the board of control 
of the experiment station, in event the board of commissioners fail to comply there
with, I am of the opinion that such board could be compelled to comply with said 
agreement by issuing a writ of mand::>mus. In event the board of county commissioners 
apd the board of control of the experiment farm fail to agree upon a maintenance 
fund, then a different situation arises,· for the reason that said section 1168-8 of the 
General Code, supra, leaves some discretion to the board of county commissioners 
as to the amount to be agreed upon for the annual maintenance of such farm, and the 
courts will not attempt in any way to control that discretion. 

Section 34 of High's extraordinary legal remedies, and section 42 of the same 
provides: 

"Section 34. An important distin<'tion to be observed in the outset, 
and which will more fully appear hereafter, is that between duties which are 
peremptory and absolute, and hence merely ministerial in their nature, and 
those which involve the exercise of some degree of official discretion and 
judgment upon the part of the officers charged with their performance. As re
gards the latter class of duties, concerning which the officer is vested with ris
cretionary powers, while the writ may prop!;lrly commend him to act, or may 
set him in motion, it will not f,nther control or interfere with his action, nor will 
it direct hi.m to act in any specific manner. Bnt as to the former class of cases, 
where mandamu~ is sought to compel the performance ol a plain snd unquali
fied duty, concerning wbich the officer is vested with no discretion, a specif1c 
act or duty by I.J.W required of him, the writ '\\ill command tl>e doing oi the ,·ery 
al't itself. 

"Flection 42. We come ne:>.t to the consideration ot a fundameutal 
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rule, underlying the entire jurisdiction by mandamt.s, aud espedally appli
cable in determining the limits to the exerci1-e of the jurisdiction over publie 
officers. Tl.at rule is, that in all matters HY-JtUring the exert·ise of offidal 
judgment, or resting in the sound discrHion of the per;;;on to whom u duty 
is confided by law, mandamus ";ill not lie, either to co.,trol the exere1o<c of 
that discretion, or to determine upon the deei~ion which shall be finally giwn. 
And whencvt:r public offiecrs are vested with powers of a discretionary nat nrc 
as to the performance of any official duty, or in reuehing a given result of offi<"it•l 
action they arc required to exereisP any degrPe of jud!!;ment, while it is proJJC'r 
by mandamus to set them in motion and to require their action upon all matterF 
officially intrusted to their jwl!!ment and discretion, the courts "ill in no 
manner interfere with the exercise of their discretion, nor attempt by manda
mus to control or dictate the judgment to be given. Indeed, so jealous are the 
cour<s of encroaching in any manner upon the discretionary powers of puhlit· 
officers, that if any reasona.blc doubt exists as to the question of discretion 
or want of discretion, they "ill hesitate to interfere, preferring rather to ex
tend the benefit of the doubt in fM·or of the officer." 

9~~ 

In conclusion I desire to say that I know of no method whereby the board of county 
commissioners oi Clermont county could he compeller! to agree upon an annual main
tenance fund if they tail to agree upon the amount of such fund with the board of 
control of the experimental farm after having fulfilled their statutory duty in attempt-
ing to agree upon sneh maintenance fum!, and. after having exercised their statutory 
discretion. 

Yours very truly, 
TIMo-rHY S. HoGAN, 

.4 ttorney General. 
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(To the Chief Examiner of Steam Engineers) 
466. 

BOARD OF BOILER RULES HAS AUTHORITY TO COXDE:\1N THE USE OF 
ANY UXSAFE BOILERS. 

The board of boiler rules may condemn the use of any steam boiler that is unsafe. It 
has no power to remove the boiler or to condemn it as is done in appropriation proceedings, 
but it should have the boiler labeled as unsafe and attached thereto the penalty for its use. 

CoLUMBus, OHio, September 9, 1913. 

HoN. CHARLES \\"IR~1EL, Chief Inspector Steam Boilers, Columb1is, Ohio. 

DEAR Sm:-1 have your letter of :\ ugust 25, 1913, in which you inquire: 

"If the Ohio board of boiler rules, under section l058-8 of the Ohio boiler 
inspection laws (a copy of which is herewith appended), has the authority to 
condemn and order di.scontinued from further service, such boilers as have 
become dangerous and, in the opinion of the board, are a menace to life and 
property?" 

In reply thereto, permit me to say: 
Section 1058-8, to which you refer, reads: 

"It shall be the duty of the board of boiler rules to formulate rules for 
the construction, installation, inspection and operation of steam boilers, and 
for ascertaiping the safe working pressure to be carried on such boilers, to 
prescribe tests, if it is deemed necessary, to ascertain the qualities of materials 
used in the construction of boilers to formulate rules regulating the con
struction and sizes of safety valves for boilers of different sizes and pressures, 
for the construction, use, and location of fusible plugs, appliances for indi
cating the pressure of steam and level of water in the boiler, and such other 
appliances as the board may deem necessary to safety in operating steam 
boilers; to make a standard form of certificate of inspection, and to examine 
applicants for certificates as boiler inspectors as hereinafter provided." 

In your use of the word condemn, I take it that you mean not to take away or 
appropriate, as sometimes comes within the meaning of that word, but to condemn its 
condition as suitable or safe for use. There is no power in your office to take away, 
or condemn as property is condemned in appropriation proceedings, but you have 
full power, and it is your duty, to condemn the use of any and all unsafe boilers or 
boilers not in such condition to comply with the rules of your department. 

My suggestion is, that you prepare a tag which can be securely fastened and at 
tached to a boiler by the inspector, and which he can sign officially, and that a tag in 
the following, or similar language, would answer your wants. 

"This boiler is unsafe. 
"Certificate is refused. 
"Penalty of from $20.00 to $500.00 for using the same will be enforced. 

Deputy inspector of steam boilers." 

In my opinion, with tllis class of notice, an owner will hesitate a long while be
fore using a boiler so labeled, and that this course will carry out the objects of the 
law and meet the approblltion of all good citizens. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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58. (To the Chief Inspector of Workshops and Factories) 

BUILDING CODE COM::\<USSION l\IAY NOT RECEIVE E:\IERGENCY 
ALLOWANCE. 

Inasmuch as the building code commission i8 not an institution or department of the 
state, that commission cannot be held to come within the terms of section 2312, General 
Code, authori;;ing an emergency board to permit officers of stale institutions or departments 
to create a deficiency. 

Cor.mmus, OHIO, December 17, 1912. 

HoN. THO:IIAS P. KEARNs, Chief Inspector, Workshops and Factories, Columbus, Ohio. 

DF.AR Sm :-I beg to acknowledge receipt of your letter of December 6th in 
which you state: 

"The seventy-eighth general assembly, which convened in 1910, created a 
commission known as the 'Building Code Commission,' composed of the chief 
inspector of workshops and factories, the secretary of the state board of 
health, and the state fire marshal, for the purpose of drafting a state building 
code, and appropriated for its use a fund of 82,500.00 which was used to 
detray the expenses of compiling the present state building code, which was 
adopted by the seventy-ninth general assembly. 

"This commission was continued by an act of the seventy-ninth general 
assembly, and an additional fund of 85,000.00 was appropriated for this work. 

"The work of the commission is not quite completed and the funds appro
priated are about exhausted. It will be necessary, in order to complete this 
work, to secure additional funds, and I would be pleased to have you render 
an opinion as to whether or not this could be considered an emergency, and 
whether or not it would be a legal transaction for the emergency board to make 
an appropriation for this purpose." 
The act of the genetal assembly crenting the building code comrnis1<ion is found 

in 101 0. L., 202. The objects and pdrposes for which said commission was crented 
are sufficiently stated in your letter, and I do not deem it necessary to set them out 
at length here. 

The act of 1911 continuing said commission in existence and prescribing a maxi
mum expenditure of 85,000.00 by the commission is found in 102 0. L., at page 440. 

An emergency board is provided for and its powers and duties defined by sections 
2312 and 2313 or the general code as follows: 

"Section 2312. There shall be an emergency bomd to consist of the gov
ernor, auditor of state, attorney general, chairman of the state finance com
mittee and chairman of the house finance committee, which board may 
authorize deficiencies to be made. The governor shall be the president, and 
the chairman ol the house finance committee shall be secretary of the board. 
The secretary shall keep a complete record of all its proceedings. The neces
sary expenses of the chairman of the senate and houRe finam·e committees, 
while engaged in their duties as such members, shall be paid from the fund for 
expenses of legislative committees, upon itelnized vouchers approved by 
themselves, and the auditor of state is hereby authorized to draw his w:uTant 
upon the treasurer of state therefor. 

"Section 2313. In case of an emergency requiring the expenditure of a 
greater sum than the amount appropriated by the general assembly for an 
institution or department of the state in any one year, or for the expenditure 
of money not specificaliy provided for by law, the trustees, managers, directors 
or superintendent of such institution, or the officers of such department, may 
make application to the board for authority to create a deficiency, or to 
expend money not specifically provided lor by law. Such officer shall fully 
set forth to the secretary in writing the facts in connection with the case. As 
soon as can be done convenientlv. the secret:J.rv Rhn.ll ,.,.,.,.nuP fnr " moo+;"" 
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of the board, and shall notify such officer of the time and place of the meeting, 
and request his presence. No permit shall be granted with the approval of less 
than four members of the board, who shall sign it." 
The word "emergency" is not defined in our statutes, hence there is nothing to 

indicate that the legislature intended it to have any other than its ordinary meaning. 
It is defined by Webster as: 

"An unforeseen occurrence or combination of circumstances which calls 
for immediate action or remedy; pressing necessity; exigency." 
I am of the.opinion that when an institution or department of state requires more 

funds for its maintenance and operation than could reasonably have been foreseen 
during the session of the legislature immediately preceding the time of making the 
application to the emergency board or when funds are needed for a purpose not specific
ally provided by Jaw, and such need was not apparent during the preceding legislative 
session, the emergency board has the disrretionary power to authorize the head of a 
state institution or department to create a deficiency in a sum to be fixed by said board. 
The fact that the funds appropriated for the use of the building code commission are 
exhausted and the work of the commission is not completed, in mv iude:ment con
~~itu"""" an emergency. 

It will be observed, however, that the emergency board may authorize only an 
"institution or department of state to create a deficiency." 

· The answer to your second question depends entirely upon whether the building 
code commission is an institntion or department of state. I am clearly of the opinion 
tha.t it is not. Said commission has no governmental functions of any sort. It merely 
acts in an advisory capacity, empowered by the act establishing it to complete the code 
of building regulations and submit the same to the consideration ol the general assembly 
at its forthcoming session. 

For the reason, therefore, that said commission does not come within the pur
view of the stat.ute which permits the emergency board to authorize the creation of 
deficiencies, I am of the opinion that said board is without legal power to authorize 
the building code commiSsion to create a deficiency. 
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Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

MINORS-FEMALES UNDER SIXTEEN AND MALES UNDER FIFTEEN 
YEARS OF AGE :\IAY NOT BE EMPLOYED-WAGE AND SCHOOL
ING CERTIFICATES MUST BE SECURED-INTERPRETERS MAY 
NOT BE E:\1PLOYED TO EXA::O.IIXE CHILDRE~ WHO SPEAK A 
FOREIGN LANGUAGE. 

Under section 12993, General Code, boys under fifteen and girls under sixteen years 
of age may not be employed at any kind of employment referred to in said section. 

Under section 12991,., General Code, it will be necessary for minors to secure a new 
age and schooling certificate when this law goes into effect. 

It is necessary for children who speak a foreign language to pass the same test as a 
native born person. 

Board of education are not mtthorized to employ interpreters to examine minors who 
speak a foreign language and those who cannot take the examination because of this fact 
will be denied the privilege of working until they have passed the age when a certificate is 
required. 

CoLu~mus, Omo, August 5, 1913. 
RoN. THmtAS P. KEARNs, Chief Inspector, Workshops and Factories, Columbus, Ohio. 

DE.\R 1-lm:-I have your favor of July 30th, wherein you submit several questions 
the fi.r~i of which is as follows: 

"The new minor labor law, section 12993, raises the aJ!:c limit at which 
-.:.,~~o ~nu hn nmnlrme>d lll O.liV .,]ll.R!'1 of P.mOlOVffient to fifteen for hOVH ll.Hcl 
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sh.ieen for girls. There are at present a number of boys unrler fifteen awl 
¢rls under sixieen employed at the various oeeupations throul!:hout the ~iatP, 
which was permissible under the old law. I would aHk you to kindly :Hl\'i-;p 
me whether or not these minors may continue in their present employment, 
or must they be di~missed until they have arrived at the age required under 
the new law?" 
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In reply, thereto, T beg to addse you that under section 129!13 of the (;encml 
Code, boys under fifteen years and girls under bixteen years may not continue in their 
present employments referred to in said section. The statute, being one in relation 
to police powers, ·is not limited in its application to future employment~. 

Your second question is as follows: 

' 'Section 12994 of the minor labor law proddes that boys under sixteen 
and girls under eighteen years of age must secure the proper age and schooling 
certificate as provided by law before they can be employed at any kind of em
ployment. Section 7766 of the compulsory education ln.w provides that suPh 
minor, if a male, must pass a satisfactory 6th grade test, and if a female, a 
satisfactory 7th grade test before such certificate will be issued. This is an 
advance of one grade in each case of the test required under the old law, and 
there seems to be some question as to whether or not this law will apply to 
minors who are now working with eertificates secured under the provisions of 
the old law. Kindly advise me whether or not minors so employed may 
continue in that employment with their present certificate, or if it will be 
necQSsary on and after August 12, 1913, when the new law goes into effect, 
for all minors, if males under sixteen, and if females under eighteen, to secure 
new age and schooling certificates as prescribed by the new law." 
In reply to this question I have to say that the same principle applies as did in 

reference to section 32993, and that under this section it will be necess:l.''Y for minors 
on and after August 12, 1913, when the new law goes into effect, if male under silo.ieen 
and if female under eighteen, to secure new age and schooling certifieates as provided 
by the new law. 

You will keep in mind in connection with this section the provisions in rebtion 
to vacations, which is contained in the lu..<:t paragraph of section 7766, and \\hic·h reads 
as follows: 

"The superintendent or person authorized by hi,m may jssue special va
cation certificates to boys under sixteen years of age, and girls under eighteen 
years of age, which shall entitle the holder thereof to be employed during va
cation in occupations not forbidden by law to such children, even though such 
child may not have completed the sixth grade, but provided he has com
plied \\ith all the other requirements for obtaining the certificate herein
before described." 

Your third question is as follows: 
"The compulsory education law, section 7762, enumerates the studies 

in which applicants for schooling certificates must be examined, namely: 
reading, spelling:, \\Titing, arithmetic, English gramma and geography. There 
are a great many foreign born children in our state who can neither speak or 
understand the Englifh language and for that reason could not take this 
examination, except in their own language. l'nder these circumstances, 
is it necessary for these children to pass the same test as a native born child, 
and would it be legal for the various boards of education throughout the 
state to employ interpreters or men who understand the various foreign 
languages to examine these minors in their respective languages, or shall those 
who cannot take the examination in the English language be denied the 
privilege of working until they have passed the age when no certificate is 
required?" . 
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The requirements_ of section 7762 are: 

"All parents, guardians and other persons who have care of children, 
shall instruct them, or cause them to be instructed, in reading, spelling, writing, 
English grammer, geography and arithmetic." 
It is apparent that the studies herein referred to are the same branches an applicant 

is required to pass an examination in who desires a teacher's certificate, insofar as 
the branches in section 7762 go, and it is necessary that the instruction in each of 
these branches be in the English hnguage. X o other test seems to be contemplated 
by the statutes. 

My answer, therefore, to your inquiry is that it is necessary for the children to 
which you refer to pass the same test as nath·e born children, and that boards of educa
tion are not authorized to employ interpreters or men who understand various foreign 
languages to examine minors who speak a foreign tongue, and that those who cannot 
take the examinations required in the English language are denied the privilege of 
working until they have passed the age when no certificate is required. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

441. e 

GIRLS ovE!R SIXTEEN AND UNDER EIGHTEEN YEARS OF AGE MAY 
LABOR AT EMPLOYMENTS NOT PROHIBITED BY LAW. 

Under the protisions of the act of April 28th, 103 0. L. 914, girls over sixteen and 
under eighteen years of age may labor at employments not prohibited by law, providing they 
can pass a satisfactory educational test. It is not the intention of the legislature to permit 
them to remain out of school and not labor. The insertion of the words "over eighteen" in 
section 7766, is a mistake; it was intended that it should be "over sixteen." With this 
construction the law becomes operative. 

CoLUMBus, OHio, August 14, 1913. 

(Supplementary to opinion of August 5, 1913). 

HoN. THO:ItAs P. KEARNs, Chief Inspector of Workshops and Factories, Columbus, Ohio. 

DEAR Sm:-Bince writing you in Augus't 5, 1913, and answering the questions 
then propounded by you concerning the act of April 28, 1913, 103 0. L., 864-914, 
many questions have been asked concerning said act, and one of them a very great 
number of times. It is: 

''Whether a female over sixteen and under eighteen years of age may 
work in a factory or any employment whatever, on account of the conflict 
found between sections 7765 and 7766?" 

The first of said sections reads: 

"Section 7765. No boy under sixteen years of age and no girl under 
eighteen years of age shall be employed or be 'in the employment of any person, 
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company or corporation unless such child presents to such person, company 
or corporation an age and schooling certificate herein provided for, as a con
dition of employment. Such employer shall keep the same on file in the 
establishment where such minor is employed for inspection by the truant 
officer or officers of the department of workshops and factories." 
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From this it is apparent that the legislature intended that females over sixteen and 
under eighteen might be employed and accept employment provided they could pass 
a satisfactory educational test. 

Section 7766 reads in part as follows: 

"An age and schooling certificate shall be approved only by the super
intendent of schools, or by a per~on authorized by him, in city or other dis
tricts having such superintendent, or by the clerk of the board of education 
in village, special and township districts not having such superintendent, 
upon satisfactory proof that such child, if a male, is over fifteen years of age, 
or, if a female, is over eighteen years of age, and that such child has been ex
amined and passed a satisfactory sixth grade test, if a male, and seventh 
grade test, if a female, in the studies enumerated in section seventy-seven 
hundred and sixty-two, * * * 

"Provided * * " that the employment rontemplated by the c!ti~d 
is not prohibited by any law regulati,ng the employment of children * * * " 
The conflict between these provisions is so apparent that it cannot be over-looked, 

and it is impossible for a female under eighteen to make the proofs required by sec
tion 7766. An adherence to the language of section 7766 would result in the con
clusion that girls between 16 and 18, pos~essed of the educational requirements Ret. 
forth, would not be compelled to attend school and would be prohibited from working 
at any employment whatever, notwithstanding the fact that they are not expressly 
prohibited therefrom, while the right to work is clearly inferred from all the other 
provisions of the act. 

In order to ascertain the legislative intention as to this matter, other sections of 
the act should and must be considered. Section 7768 provides that every child between 
8 and 15, if a male, and 8 and 16, if a female, and every male between 15 and 16 "not 
engaged in some regular employment" shall be subject to the laws relating to delinquent 
children. This section carries with it by strong implication the idea that boys between 
15 and 16 may engage in some regular employment. 

Section 12993 prescribes the character of work in which children may engage. 
Section 12994 reads: 

"N"o boy under sixteen years of age and no girl under eighteen years of age 
shall be employed or permitted to work on or in connection with the estab
lishments mentioned in section 12993 of the General Code, or in the distribu
tion or transmission of merchandise or mes~ages unless such employer first 
procures from the proper authority the age and schooling certificate provided 
bylaw." 

This section recognizes the right of boys under 16 and girls under 18 to engage 
in labor provided he or she procures the age and schooling certificates required by law. 

Section 7764 reads: 

"In case such superintendent, principal or clerk refuses to excuse a child 
from attendanre at school, an appeal may be taken from such decision to the 
judge of the juvenile court of the county, upon the giving oi a bond, within ten 
days thereafter, to the approval of such judge, to pay the costs of the appeal. 
His decision in the matter shall be final. All children between the ages of 
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15 and 16 years, not engaged in some regular employment, shall attend school 
for the full term the schools of the district in which they reside are in session 
dming the school year, unless excused tor the reasons above named." 

It will here be observed that children between the ages of 15 and 16 shall attend 
school when not engaged in some regular employment, and not excused as provided 
by section 7763, General Code. 

Section 12995 gives a right of action in favor of a child whose employment is ter
minated against the employer who fails for two days to return its certificate to the 
superintendent of schools, or other authority legally issuing it. 

Section 12998 requires· that employers shall keep two lists, each of which shows: 
1. All boys under 16, and 
2. All girls under 18, one of which shall be posted near the principal edtrance 

and the other kept on file. 
Section 12993 prescribes the character of work in which children may engage, 

fixing the age limit at 15 for boys and 16 for girls, as already stated in my communi
cation of August 5th. 

Section 12994, General Code, above quoted, clea.rly shows that the age and school
ing certificate mentioned in secti.on 7765, and provisi,on for the illsuance of which ill 
found in section 7766, was for boys under 16 and gills under 18. 

Attention is also called to the fact that section 7765 refers to boys under 16 and 
girls under 18; while section 7766 refers to boys over 15 and girls over 18 years of age, 
evincing an i,ptention in so far as boys were concerned to m'ake provision for those who 
were included in section 7765, or, in other words, an intention on the part of the leg
islature to provide a means whereby the children described in the preceding section 
might qualify for performing labor. When sections 7765 and 7766 are compared, 
however, it will be seen that the age li,mit of boys in the first is reduced one year, while 
as to girls it ill changed from 1mder 18 to over 18, this in terms excluding from the au
thorization of employment certificates females under 18 years of age; and as females 
over 18 are not compelled to go to school, and not required to furnish an employment 
certificate, it follows, if we construe section 7766 literally, that females over 16 and 
under 18 are left out of the compulsory education law, and prohibited from engaging 
in any employment whatever. This construction violates every idea and object of 
both laws, and presents the question whether this enactment may be so construed as 
to make it harmonize "ith the legislative intention and at the same time make it oper
ative and effective. 

\Yithout going into any of the rules of construction other than the one which is 
paramount to all others, i. e., the determination of the legislative intent, I will close 
this with one statement before setting forth my conclusion. 

It is stated to me that in section 7766, as oriiJ:nally type"~">Titten "eighteen" where 
applied to females read "sixteen;" but without knowledge as to when and by whom 
this change was made, the presumption obtains that it was done in a proper manner, 
and by the proper authority after presentation and before paF~a11:e. I feel quite cer
tain that this suggestion furnishes no aid in ascertaining what is intended by this law. 

However, it is apparent from the rntire act, and clearly so, that girls between the 
age of 16 and 18 might labor in the employments, and in doing the things not pro
hibited, that it was not intended to permit them to stay out of school and not labor 
and I, therefore, hold that the entire act when properly considered, clearly shows that 
the insertion of the words "over eighteen" in section 7766, was a mistake; that it was 
intended that it should be "over sixteen," and with this construction I feel that the 
entire act is made operative; harmonious, and that in doing what I have, I am fully 
sustained by the authorities upon constitutional and statutory construction. 

I desire this as a supplement to my former opinion, which I feel to be correct as 
to the matters considered and not to include the matters herein discussed. 

Yours very truly, 
TruoTHY S. HooAx, 

Attorney General. 
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(To the Chief Inspector of 1\\ines) 
90. 

STATE CHIEF IXSPECTOR OF :\II-XES-COLLECTOR PER:\IITTED OX 
.:\IlXIXG .:\IACHINE-XOT A LOCO:\IOTIVE. 

Section 947, General Code, providing that a collector or any device allached to the cable 
as a substitute for a trolley may not be permitted to be used, upon a locomotive, cannot be 
construed to apply to a mining machine. 

CoLUMBus, OHio, February 14, 1913. 

HoN. J. C. DAVIEs, Chief Inspector of Mines, Columbus, Ohio. 

DEAR Sm:-I am in receipt of your letter of January 12, 1913, in which you 
inquire whether power may be used through a collector on a mining machine for the 
purpose of propelling the same through entries in a mine. 

In order to answer your inquiry it will be necessary to consider section \147 of 
the General Code, that being the only provision of the General Code which would 
prevent the use of a collector for this work, if it be prohibited on a mining machine. 

Section 947, General Code, provides in part as follows: 

"* * * No locomotive shall be operated by means of a person holding and 
sliding upon or frequently making contact with the positive wire with any 
device attached to the cable as a substitute for a trolley, * * *" 

A "collector," a~ I understand the term, is a device used by an operator. of a mining 
machine as a substitute for a trolley, the operator holding the device in contact with 
a positive wire in moving m~"chine about in mine. This is prohibited as to locomotives 
by section 947, General Code, just quoted. 

A mining machine is propelled by a motor which is a part of the machine. 
A "locomotive" is defined in the centt•ry dictionary as follows: 

"* * * Having the power to produce motion to move something else from 
place to place." 

The word "locomotive" as popularly used implies a machine or power used in 
moving something else from place to place. It is so used in mining code. 

Section 943 of the General Code, provides in part as follows: 

"The owner, lessee or agent of a mine at which locomotives are used for haul
ing coal shall keep a light on the front end of the locomotive when it is in 
use * * * '' 

Section 958, General Code, provides in part: 

"Motormen and trip-riders shall use care in handling the locomotive 
and cars, and shall see that the signal or marker, * * * is used as pro
vided. * * * They shall warn persons forbidden to ride on the locomo
lit·e or cars * * " " 

The term "locomotive," as used in these two sections and other sections of 
the General Code, always refer to :1 separate car or power as used in hauling 
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cars in the mine. Wherever the term "mining machine" is used, although it has 
its own motive power, is always designated and referred to in the General Code as a 
mining machine and never as a locomotive or motor. So that the word "locomotive" 
as used in section 947, General Code, refers to car used to haul coal in a mine. There
fore, section 947, General Code, does not prohibit the use of a collector on a mining 
machine for the purpose of propelling the same through the mine. 

179. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

MINES AND MINING-PROPS OF "APPROXIMATE" LENGTH. 

Section 953, General Code, requiring miners to keep each working place supplied 
with props of "approximate" length, must be construed to require miners to have in readi
ness props a.s nearly of the proper length as circumstances will reasonably permit, 

CoLUMBUs, Omo, April12, 1913. 

HoN. J. C. DAVIEs, Chief Inspector of ll'fines, Columbus, Ohio. 

DEAR Sm:-Your letter of April lOth received. You ask me to interpret section 
953, General Code, relative to the length of props supplied to miners, which reads as 
follows: 

"He shall see that the working place of each miner is kept supplied with 
props of approximate length, etc." 

It becomes the duty of the mine foreman under this section, a part of which you 
quote, to see that the working place of each miner is kept supplied "'lvith props of 
approximate length, caps and other timber necessary to securely prop the roof of his 
working place. 

In some coal fields, like Jackson County, where there is a solid vein of coal, with 
but little draw slate, and the vein running uniformly in various entries, it is plainly 
the duty of the company to furnish props of the length required, as the various lengths 
of the props that miners require in this district are easily ascertainable. But from the 
statement contained in your letter, and also made to me personally by you, I learn 
that there is no uniformity in the height of coal or in the length of props required in 
a single entry; that because of the different depths of draw slate and the varying thick
ness of the coal, many sizes of props are required in a single entry or room in these 
mines. The question arises, then, what is the duty of the mine foreman as to furnish
ing props? Under this section he is required to supply Ininers with props of approxi
mate length. Does that mean that the foreman must ascertain the exact length re
quired in every part of the entry, and have props of varying sizes and lengths at the 
miners' working places, so that timber of the proper length can be always had? 

"Approximate" is defined in the century dictionary es follows: 

"Near'in character; nearly approaching accuracy or correctness." 

On account of the conditions which you state exist in the eastern Ohio coal field, 
it would be practically impossible to furnish the exact length of props required in each 
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:.nstance. The statute does not require it. The statute recognizes the natural con
dtion which requires different lengths of props and only makes it the duty of the fore
mtn to supply props of approximate length; that is, as defined in the century diction
ary. nearly approaching accuracy or correctness; near in length, not exactly. How
ever, if the operator can ascertain what length of props will be required in an entry or 
room, or working place, it is his duty to furnish that length; and he must exercise dili
gence to ascertain, if he can, what lengths may be required, and furnish either the 
exact length or as nearly the exact length as the conditions require. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the State Inspector of Oils) 
503. 

STATE INSPECTOR OF OILS IS NOT PERMITTED TO RECEIVE FEES 
FOR INSPECTION OF OIL UNLESS THE INSPECTION IS ACTUALLY 
MADE. 

Where oil has never been inspected, but the fee for inspection is remitted to the slate 
inspector of oils, the fee should be returned to the remitter, unless the oil is actually inspected. 
Where oil is sold before it has been inspected, there is a violation of section 1&569, General 
Code, and the offense may be prosecuted. 

CoLUMBus, Omo, August 13, 1913. 

HoN. B. J. McKINNEY, Stale Inspector of Oils, Columbus, Ohio. 

DEAR Sm:-Under date of July 7, 1913, you referred to this department for an 
opillipn thereon, the following request: 

"The following i,'3 respectfully referred to you for your opinion and ad
vice: 

"Some weeks ago I received information that one H. L. Granger, of 
Aurora, Ohio, had received a shipment of refined oil at that. place, and "rumor" 
said that it had been inspected. 

"I at once, under date of April 23, 1913, instructed S. M. Raymond, 
deputy inspector of oils for cijstrict No. 31, to investigate the affair and report 
results to me. Of date of May 3d, Mr. Raymond reported the result of his 
investigation. Hi,s report is attached hereto, being marked exhibit "A." 
In this report I desire to call your particular attention to what is sa,id about 
Mr. Granger's mental condition, due to alleged sun-stroke. ::\ir. Raymond 
has since verbally reiterated to me what he had written. 

"Under date of May 6th, Mr. Granger wrote me admitt~ng the sales of 
three cars of oil and enclosing an express money order for $14.98 to pay the 
inspection fees on mme; said money order is still in my possession unused. 
Mr. Granger's letter is marked exhibit "B." 

"I replied to Mr. Granger's letter on May 13th, a copy of my letter being 
attached as exhibit "C." 

"Mr. Granger wrote again on May 19th, his letter being marked ex
exhibit "D"; since its receipt I have not written him, but have been leaving 
the mattei hanging over him undecided, as far as he knew. 

"What I would like if you please, is: First, your opinion as to my au
thority to receive these inspection fees, no inspections having been made. 
General Code, section 850. Second, yom opinion as to whether or not Granger 
should be prosecuted, taking his reported mental troubles into consideration, 
for his violation of the provisions of section 12569 of the General Code. That 
is, shall I accept his money and close up the case, or shall I refuse his money 
and take steps to prosecute him?" 

In reply thereto, I desire to say that section 850 of the General Code provides as 
follows: 

"Each owner of oil inspected under this· chapter shall pay to the state 
inspector or the deputy inspector for such inspection the following fees: 

"For a single barrel, package or cask, fifty cents; 
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"When the lot inspected does not exceed ten barrels of fifty gallons each 
in the aggregate, for each barrel, thirty cents; 

""l1en the lot inspected does not exceed fifty barrels of fifty gallons each 
in the a!!;e;regate, for each barrel, twenty cents; 

"\\nen the lot inspec·ted exceeds fifty barrels of fifty gallons each in 
the aggregate, for each barrel, seven cents. 

"All fees under this <'hapter shall be payable on demand of the state 
inspector, and in no case shall payment thereof be deferred beyond the tenth 
day of the next month after tp.e inspection is made, and such fees shall be a 
lien on the oil so inspected." · 
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You state that under date of May 6, 1913, Mr. Granger wrote you a letter en
closing an ;xpress money order for S14.98, to cover the inspection fee for inspecting 
three cars of oil, although you state ip your request that said oil had never been in
spected. Said fee of S14.98 was at the rate of 7 cents per barrel, for 214 barrels of oil, 
as disclosed by the said letter of Mr. Granger, which reads as follows: 

"I have sold three tanks of oil. I have not paid the 7 cents per barrel 
state inspection, through no w:illtul neglect on my part, and I trust this tax 
will now be accepted. 

Empire Oil Works, Reno, Pa. 
July, 1912 ________________ Tank No. 152, 70 bbl., 7 cents, 
October, 1912 ____________ Tank No. 154, 72 bbl., 7 cents, 
April, 1913 _______________ Tank No. 154, 72 bbl., 7 cents, 

"Enclosed please find money order, $14.98." 

$4 90 
5 04 
5 04 

$14 98 

It is to be noted that said section 850 of the General Code, supra, specifically 
requires that the owner of oil inspected under the provisions of said chapter, shall pay 
to the said inspector, or deputy inspector, certain inspection fees for the oil actually 
inspected. In this case, the oil never having been inspected, that is to say, the dealer 
having sold the oil before the sttme was inspected, it follows therefore, that your de
partment is without legal authority to receive said inspection fees above referred to, 
and the check received by your department covering the same should be returned to 
l\Ir. Granger. 

In answer to your second question, section 12569 of the General Code p1ovides 
as follows: 

"Whoever, for himself or as agent for another, sells or attempts to sell oil 
to be consumed within this state for illuminating purposes, whether manufac
hU"ed in this state or not, before it is inspected according to law, shall be fined 
not leBs than one hundred dollars nor more than three hundred dollars." 

Technically speaking, ::\Ir. Granger violated said section 12569 of the General 
Code, in selling st>.id oil before it had been inspected according to law, but in view of the 
fact that your deputy inspector reported to the effect that ::\Ir. Granger was weak men
~ally, due to an alleged sun-f-iroke, which he received some time previous to the time 
he received said oil I would suggest that you su~pend or withhold the prosecution in 
this instance, but that you admoni~h ::\Ir. Granger not to let the same occurrence happen 
again. Yours very truly, 

TIMOTHY s. HOGAN, 

Attorney General. 
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504. 

STATE INSPECTOR OF OILS IS WITHOUT AUTHORITY TO PROSECUTE 
MERCHANTS WHO SELL OIL THAT HAS BEEN PROPERLY IN
SPECTED. 

Where oil has been properly inspecte.d and approved by the state inspector of oils, the 
oil inspection department is wWwut authority to prosecute merchants who sell this oil, 
unless there is a violation of some statute regulating the inspection and sale of oils. 

CoLUMBus, Omo, September 26, 1913. 

Ho~. B. J. McKINNEY, State Inspector of Oils, 1010 New Hayden Bldg., Columbus, Ohio 

DEAR Sm:-On June 27, 1913, you submitted to this department the following 
letter of inquiry: 

"The following is respectfully submitted to you for your opinion as to 
what are the further duties, it there are any, of this depaitment in reference to 
the matters therein recited. 

"On March 19, of this year, I was notified by telephone that there had 
been a number of supposed oil explosions :Jt or near Kenton, Hardin county, 
and that several deaths had resulted therefrom; I at once decided to have 
the matter investigated and immediately called· up Mr. George W. Mont
gomery, of Findlay, deputy inspector of oils for the lourteenth district, and 
requested him to be in Kenton the following morning, where and when he 
would receive a letter of instrurtions from me. A copy of said letter is hereto 
attached and is marked exhibit 'A'. 

"Mr. Montgomery went to Kenton as directed, stayed thete two days, 
and in addition to telephoniC' and verbal reports made a written report to 
me. His report is marked exhibit 'B.' I neglected to state that I had asked 
fire marshal Zuber to send a deputy to Kenton and tha"t deputy fire marshal 
Bell was there at the same time my deputy was there. When the report of 
deputy Montgomery was received I felt that my duty in reference to these ex
plosions was performed and that I had nothing more to do with or about them. 
Mr. Zuber was of the same opinion as to his department. At a later date, how
ever, as I had learned that the people of Hardin county were not satisfied 
with the results of the investigation, and at the solicitation of the prosecuting 
attorney, I sent ::vrr. J. L. Strange of Greenfield, deputy inspector of oils for 
district No. 12 to Kenton to make another investigation. A copy of my 
letter of instructions to Mr. Strange is hereto attached marked exhibit 'C.' 

"This investigation has been completed and the report thereof is hereby 
submitted to you as exhibit 'D.' 

"Thanking you in advance for any light you may throw upon any course 
that should be mine as to these explosions, I am, 

[Signed] Ben. J. McKinney, 
State Inspector of Oils". 

In reply thereto, sections 844 to 871 inclusive, of the General Code, create the 
state department of oil inspection and provide for the inspection of petroleum oil 
and its products in the state of Ohio. 

Section 854 of the General Code specifically provides for the inspection of all pe
troleum oil and all products thereof, before the same shall be sold for illuminating 
purposes, as follows: 
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"Before being offered for sale to a consumer for illuminating purposes 
within this state, all mineral or petroleum oil, and any fluid or substance, the 
product of petroleum, or into which petroleum or a product of petroleum 
enters or is a constituent element, whether m:>.nufactured within this state or 
not, shall be inspected rs provided in this chapter." 
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Section 855 of the General Code provides that such inspection shall be made by 
an apparatus known as the "Foster cup," as follows: 

"Such inspection shaJl be made by the appr.ratus known v.s the 'Foster 
cup,' or Foster's automatic oil tester, in rrccordance with the following di
rections: 

"(1.) Remove the thermometer with its mountings from the oil cup. 
"(2.) Lift off the oil cup containing the flashing taper and fill open 

water bath with water to the mark upon the ins,ide. 
"(3.) Take the wick holder from the oil cup, and fill this vessel with 

the oil to be tested, pouring in the oil at the place of the wick holder and noting 
the gauge mark at the themometer hole, pouring very gradually as the surface 
approaches the gauge mark. The gauge mark consi~s of a small pendant 
shelf and the oil cup is properly filled when the upper surface of the oil just 
adheres to the lower surface of the gauge mark. Too much care cannot be 
taken at this point. Having ceased pouring, tip the cup so that the oil flows 
away from the gauge, then gradually restore it to the horizontal, and if the 
surface does not again adhere, add a little more oil. 

"(4.) Adjust the wick ol the flashing taper to give a flame that does not 
exceed one-quarter of an inch in height and that exhibits as much blue at 
it~ base as yellow at its top. 

"(5.) Set the oil cup on top and into the water bath, return the flashing 
taper to its place, inverting the conical thimble around it, and return the 
thermometer to its place upon the cup. In doing this be sure that the casing 
of the latter is pushed down upon the cup as far as it \\ill go. 

"(6.) Fill the lamp beneath hall full of alcohol, light and place it be
neath the water bath. Note the rate of increase in temperature as shown by the 
thermometer and adjust the \\ick to raise the temperature at the mte of two 
degrees per minute. When the temperature has reached one hundred degrees, 
light the flashing taper and observe it. clo~ely. As soon as the oil under test. has 
reached its 'flashing point,' the flame of this taper will be extinguished by 
the first 'flash,' and the point of attention is the temperature at the instant 
the flame of the taper is extinguished. This 'flashing point' is the point of tem
perature at which the oil generates vapor." 

Section 856 of the General Code provides for a flashing test limit for illuminating 
oil, as follows: 

"Any oil described in this chapter which bears a flashing test of one hun
dred and twenty degrees Fahrenheit, as shown by the test prescribed in the 
preceding section, may be sold for illuminating p•rrposes. Xo oil or other 
substance which, by such test, flashes at a temperature below one hundred and 
twenty degrees Fahrenheit shall be sold or offered for sale to a consumer for 
illuminating purposes in this state." 

Se<'tion 858 of the General Code provides that if the oil ~nspector meets the re
quirements of sai,d section 856, above quoted, the inspector shall affix by stencil or 
brand on the package, cask or barrel containing it, the word "approved," as follows: 
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"The inspector of oils and his deputies shall make a flash test of mineral 
or petroleum oils, or any oil, fluid or substance, the product ol petroleum, or 
into which petroleum or any product of r-etroleum enters, or is a constituent 
element offered or intended to be offered for sJ.le to consumers for illuminating 
purposes in this state. If, upon test, such oii or substance meets the require
ments herein specified, the state inspector or a deputy shall affix by stencil 
or brand on. the packages, cask or barrel containing it, the word 'appro\·ed' with 
the date of inspection and his name and official dEs~gn:.>tion. If so approved, 
a manufacturer, vender or dealer may sell such oil, fluid or substance to be 
cons"umed within the state for illuminating purposes." 

Section 859 of the General Code provides that if the oil inspected does nat meet 
the requi.rements of said section 856, above quoted, the iif spector shall affix by stencil 
or brand on the package, cask or b:>.rrel containing it, the ·words "rejected f9r illuminat
ing purposes," and further provides a penalty if such oil so rejected is sold by a manu
facturer, vender or dealer, as follows: 

"If, upon test, an oil, fiuicl or substance does not meet the requirements, 
the state inspector or his deputy shnll mr.rk by stentil or brand, in plain 
letters, on the package or barrel containing it the words 'rejected for illuminat
ing purposes,' and give the date of such inspection and his name and official 
designation. If so rejected, no manufacturer, vender or dealer shall sell 
or offer for sale, oil so b.·ancled or rejected, to be consumed ·within the state for 
illuminating purposes. Whoever violates a proYision of this section shall 
be fined not to exceed one thouFand dollars, or be imprisoned in the county 
jail not to exceed twenty days, or both." 

Section 860 of the General Code provides the method of inspecting oil at refineries 
or in tank cars, as follows: 

"Oil intended for sale for illuminating purposes within this state, as 
defined herein, shall be inspected ·within this state. When consigned to a 
distiibuting station in tank cars, oil shall be inspected at the refinery where 
manufactured, if located in this state, or at the distributing station to which it 
is consigned, at the discretion and direction of the state inspector. When 
inspection is made, the inspector or his deputy shall deliver to the owner or 
his agent, a certificate of inspection which, in addition to the word 'approved,' 
shall set forth the car initials and number, the date of inspection and the 
official signature of the officer making the inspection. Such certificate shall 
be attached to the car contJ.ining the oil so inspected, or be delivered to the 
owner or his agent at the distributing station, as directed by the state in
spector, and the oil may then be transferred to a storage or receiving tank 
from which illuminating oil is distributed to consumers or dealers." 

Section 861 of the General Code provides that if oil in tank cars is rejected, the 
certificate in addition to the word "rejected" shall set forth the car initials and number, 
the date of inspection and the official signature of the officer making such inspection, 
and further provides for impo~ing a penalty upon whomsoever transfers the contents 
of such car to a storage or receiving tank, from which illmninating oil is distributed 
to consumers of dealers within this state, as follows: 

"If u:pon inspection oil in tank cars is rejected, the certificate, in addition 
to the word 'rejected,' shaH set forth the car initials and number, the date 
of inspection, and sbll be delivered to the owner of the oil or his agent. Wbo-
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ever transfers the contents of such car to a storage or receiving tank from 
which illuminating oil is distributed to consumers or dealers within this state 
shall be fined not less than one thousand dollars or imprisoned in the county 
jail not exceeding twenty days, or both." 
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Section 862 of the Ge.neral Code provides that wagons from which oil intended 
for use for illuminating purposes v.ithin this state is delivered to consumers or dealers, 
shall bear a certificate in duplicate with that issued by the inspector or his deputy, 
covering the contents of the car last emptied into the btorage or receiving tank from 
which such wagon wa'l filled, a'l follows: 

"Wagons from which oil intended f01 consumption for illuminating 
purposes v.ithin tlus state is clelivered to consumers or dealers, shall bear a 
certificate in duplicate with that iFsued by the inspector or Ius deputy, covering 
the contents of the cur lab-t emptied into the stora.ge or receiving tank, from 
which such wagon was filled. Such duplicn,te certificate shall be issued ·without 
additional fee. Whoever, being a d1iver of such wagon, violates this provision 
shall be fined ten dollars fo1 each qay of such violation." 

Section 863 of the General Code provides as follows: 

"Barrels or packages filled from such stomge or rece1vmg tank with 
oi,l intended for illuminating purposes within this state shall be branded by the 
inspector or his deputy without ad(litionaJ fee. Whoever offers for sale to 
dealer'! or consumers for illuminating puposes within this state such oil not 
so branded shall be fined ten dollars." 

Section 864 of the General Code provides for the inspection of oil delivered by 
pipe lines as follows: 

"Each delivery of oil from refinelirs to local trade by pipe line or means 
other than tank cars into such storage or receiving tank, before such delivery, 
shall be inspected in the same manner as prescribed herein for the inspection 
of cars, except the cert~ficate is;med by the inspector or his deputy shall state 
the date of inspection and the number of barrels inspected. Whoever de
livers such oil to a dealer or a consumer for illuminating purposes within the 
state "ithout the certificate required by this section shall be fined ten dollars." 

~ection 865 prohibits the sale of unstamped gasoline, petroleum ether or similar 
or li,ke substances, under whatever name called, whether manufactured within this 
state or not, as follows: 

"Gasoline, petroleum ethel or similar or like substances, under whatever 
name called, whether manufactured within this state or not, having a lower 
flash test than provided in this ch'apter for illuminating. oils, shall be inspected 
by the state inspector of oils or his deputies. Upon inspection, the state 
inspector or a deputy shall affix by ~tamp or stencil to the package containing 
such substance a printed inscription containing its commercial name, the 
word 'dangerous,' the date of inspection and the name and offici?! designation 
of the officer making the inspection. For such inspection, the state inspector 
or his deputy shall receive the same fees as for the inspection of oil, which 
shall be paid into the state treasury as herein pro,idcd for other fees. Such 
fees shall be a lien on the gasoline, petroleum ether or similar substances so 
inspected. For such inspections, deputy inspectors ~hall receive the flame 
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fees and shall make a monthly report of such inspections, as provided herein, 
for the inspection of oils. Whoever seils or offers for sale any gasoline, pe
troleum ether or similar or like sub&tance, not stamped as provided in this 
chapter, shall be fined not more than one thousand dollars or impiisoned 
in the county jail not exceeding twenty days, or both." 

I have quoted quite ell:tensively from the sections of the General Code, regulating 
and governing the inspection and sale of petroleum oil and its products for the reason 
that you have stated orally in a conference, that all the oil sold in and about Kenton, 
prior to the time the explosions occurred, which are mentioned in your letter of inquiry, 
had been inspected by your department in accordance with the provisions of the above 
quoted sections, and that none of the oil had been found to be below the requirements 
contained in said sectior:s. 

The report of Mr. George W. Montgomery, tl'e deputy inspector of oils, whom you 
sent to Kenton after the explosions mentioned in your inquiry had occurred, for the 
purpose of making a special invesrigation, is as follows: 

"The following are the tests that I made on the samples that I was able 
to secure from the dealers: 

Cozart Grocery ____________________ _ 
A. D. Close, 1 esidence ______________ _ 
Vancamper Grocery ________________ _ 
Wilkin & Brigg Grocery ____________ _ 
E. D. Briggs Grocery----- __________ _ 
WrayN Son ______________________ _ 
Pearl Martin (farmer) ______________ _ 
Robinson Grocery _______________ . __ 

1 
Peter Herbert Grocery ______________ ' 

Oil 
temperature. 

60 
60 
60 
60 
60 
60 
60 
60 
60 

Ught 
flashed. 

127 
126 
138 
121 
128 
125 
120 
130 
135 

60 degrees was the temperature of the oil when placed in cup. Flash was the 
final test. My Pearl Martin sample was exactly the same as that which Mt. 
Bell took to Columbus. The rest of the samples may vary a little from J\h. 
Bell buL ought not to be very much. Hoping to see you soor, I remain, 

[Signed] Geo. W. Montgomery." 

The suid repm t shows that none of the samples of oil inspected by said inspector 
were below the required standard of section 856, General Code, supra. 

On May 28, 1913, you sent Mr. Strange of Greenfield, Ohio, a deputy oil inspector 
from another district, to Kenton for the purpose of making a second special investiga
tion. The report of deputy oil inspector J. L. Strange discloses that he first made a 
number of tests of oil furnished by the prosecuting attorney of Hardin county, said 
samples having been collected by the county detective, and that none of these samples 
of oil came up to the standard as required by law. The report further discloses that 
he procured samples of oil from several citizens in and about Kenton, who had pur
chased oil from various local dealers, and in nearly every instance the test showed 
that said samples of oil were below the standard required by section 856 of the General 
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Code, above quoted, that is to say, in nearly every instance the samples flashed less than 
120 degrees Fahrenheit, under the test prescribed by section 855 of the General Code, 
supra. In one instance, the oil flashed at 94 degrees Fahrenheit, and other samples 
flashed at various degrees, even as low as 6!1 and 70 degrees Fahrenheit. 

The list of accidents attached to the report of the la1>t mentioned inspector, dis
closes that the explosions resulted in six deaths and about the same number of injuries. 
In every instance, where the ell.-plosion resulted in the loss of lives, and in all but one 
or two instances where the explosions resulted in serious injury, the parties were en
gaged in pouring the oil from a can for the purpose of starting fires, and may thereby 
have contributed to their own injury. However much the unfortunate accidents 
resulting in the death of six persons and resulting in the injury of as many more is to be 
deplored and lamented, nevertheless, it is to be borne in mind that the criminal offense 
of the dealers or venders of oil consists in selling oil, petroleum or the products thereof 
which has been rejected, and so marked or labeled as having been "rejected f01 illumina
ting purposes" by the inspector at the time such oil or petroleum or the products there~ 
of were inspected by the inspector. In other words, if the oil so sold by the dealers 
or venders thereof had been inspected and approved, and the word "approved" had 
been affixed by stencil or brand on the package, cask or barrel or other receptacle con
taining oil, then no criminal liability attaches to such dealers or venders under the 
above quoted sections. 

Section 12569 of the General Code provides for the imposing of a penalty upon 
those selling uninspected oils, as follows: 

"Whoever, for hiiUSelf or as agent for another, sells or attempts to sell 
oil to be consumed within this state for illuminating purposes, whether manu
factured in this state or not, before it is inspected according to law, shall be fined 
not less than one hundred dollars nor more than three hundred dollars." 

But as above suggested, inasmuch as this oil had been inspected, the provisions 
of the last quoted section does not apply in this instance. 

Section 12565 of the General Code provides as follows: 

"Whoever, being a retail dealer in gasoline, benzine, or naphtha, delivers 
it except in a barrel, cask, package or case having the word 'gasoline,' 'benzipe' 
or 'naphtha' plainly painted or stencilled thereon or bei,ng a purchaser thereof 
for use, fails to procure and keep it in a barrel, cask, package or can so painted 
or stencilled, shall be fined not less than five dollars nor more than fifty dollars, 
or imprisoned in the county jail not more than ninety days, or both." 

Section 12567 of the General Code provides as follows: 

"Whoever, being a retail dealer in kerosene, delivers it except in a barrel, 
package, cask or can having the word 'kerosene' plainly painted or stencilled 
thereon, or being a user there;){ or keeping it for use, keeps it in a barrel, pack
age, cask or can not so painted or stencilled, shall be fined not less than five dol
lars nor more than fifty dollars or imprisoned not more than ninety days, or 
both." 

Section 12571 of the General Code provides as follows: 

"V!'l10ever adulterates for the purpose of sale, or for use for illuminating 
purposes, oil obtained from petroleum or coal so as to render it dangerous to 
use, or knowingly sells, offers for sale or uses oil obtained from petroleum or 
coal, or the products of either, for illuminating purposes, which will flash at a 
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temperature less than one hundred and twenty degrees Fahrenl1eit, under the 
test prescribed by law, shall be fined not more than five hundred dollars or im
prisoned not more than one year, or both." 

In conclusion I desire to say that inasmuch as the oil which was sold by the dealers 
in this case had been inspected and approved by the inspector, it is the opinion of this 
department that your department is without authority to prosecute the said dealers 
under the provisions of sections 854, 855,856, 859, 861, 862, 863, 864 and 865 of the General 
Code, above quoted, unless it should develop upon further investigation by your de
partment that the retail dealers had delivered gasoline, benzine or naphtha in barrels, 
casks, packages or cases not having the word "gasoline," "benzine" or "napthha" 
plainly painted or stencilled thereon in violation of section 12565 of the General Code, 
above qubted; or, that such retail dealers had delivered kerosene in banels, packages, 
casks or cans not having the word "Kerosene" plainly printed or stencilled thereon, 
in violation of section 12567; or, that said retail dealers had adulterated the oil for the 
purpose of sale or for use for illuminating purposes or had knowingly sold said oil for 
illuminating purposes, which will flash at a tempewtme less than 120 degrees Fahren
heit, in violation of section 12571, General Code, above quoted. In other words, 
if such ijnvestigation discloses that there had been any violation of said sections 12565, 
12567 and 12571 of the General Code, then it would be possible to prosecute such dealer 
or dealers who had been found to have so Yiolated said sections. 

650. 

Yours very truly, 
TIMOTHY S. HOGAN, 

fl ttomey General. 

THE OFFICE OF DEPUTY INSPECTOR OF OILS AND COUNTY LIQUOR 
LICENSE CO.Ml\HSSIONER ARE CO~fPATIBLE. 

There is nothing in.tl{e statutes that will prohibit a deputy inspector of oils from being 
appointed to the position of county liquor license commissioner, and he may perform the 
duties of both offices until a successor is appointed for him as deputy inspector of oils. 

CoLUMBus, OHIO, December 10, 1913. 

HoN. WILLIAM F. MASON, State Inspector of Oils, Columbus, Ohio. 
DEAR Sm:-In your favor of December 9, 1913, you advise that a deputy inspector 

of your department was appointed to the position of liquor license commissioner of 
Lorain county early in September, that he continued his duties as deputy inspector of 
oils whil!>i occupying- the office of liquor liceri"se commissioner and performing the 
obligations thereof. You further state that said deputy's resignation was accepted 
and a successor appointed in his place as deputy inspector of oils on the 30th day of 
September and you request my opinion as to whether or not the resigning deputy 
may receive the fees for services performed by him as such deputy during the month 
of September, whilst occupying during this time the position of liquor license com
missioner. 

Section 7 of the act providing for the liquor license commission occurring on page 
218, 0. L., provides that county license commissioners shall not hold any other public 
office for profit except that of notary public. 

Section 846 of the General Code provides for the position of deputy inspector of 
oils as follows: 
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"The state inspector of oils shall appoint a suitable number of deputy 
inspectors of oils, who shall have the same qualification, be empowered to 
perform the duties ot inspection, and be liable to the same penalties as the 
state inspector of oils * * " " 
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In Ohio it is well settled that a deputy proper is not to be considered a public 
officer. 

"Volume 11, page 214, Encyc. Dip;est of Ohio reports. Supplement to 
the same work for the year 1911, page 813." 

The authorities herein cited seem to establish definitely that in the absence of 
contrary provision in the Rtatutes a deputy is not a public officer, and it may, there
fore, be concluded that a liquor license commissioner is not probihited from perform
ing the duties and receiving the fees attached to the position of deputy inspector of 
oils by virtue of section 7 of the liquor license commission law above quoted, which 
prohibits county liquor license commissioners from holding any other public office for 
profit. 

Sinre neither of these offices can in any wise be viewed as entailing obligations of -
supervision, control or check over the other, and since there is nothing in the statutes 
requiring the encumbents of either of these positions to devote their entire time to the 
obligations thereof, I am of the opinion that they may not be deemed incompatible. 

Whatever lack of policy there may appear therefor, or however inadvisable it may 
seem to permit any individual to hold two such positions, I am of the opinion that 
there is nothing in the law which makes such a situation prohibitive. In the present 
situation it seemed quite necessary and proper that the deputy in question should 
continue the performance of his duties until the appointment of a successor, and I am 
ot the opinion that it is certainly not unfair and clearly not illegal for the person in 
que::;tion to receive his compensation for the duties so performed. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the Supervisor of Public Printing) 
483. 

DEPARTMENT OF PUBLIC PRINTING MAY DO PRINTING FOR STATE 
INSTITUTIONS UPON REQUISITION OF THE BOARD OF ADMIN
ISTRATION. 

'l'he department of public printing has authority to do whatever binding may be re
quired by the state institutions on the requisition of the board of administration, so far as 
it may be practicable for the department so to do with its equipment. Where it is not 
practicable for the department to do binding it may be done on contract let to the lowest 
responsible bidder. 

CoLUMBus, Omo, September 4, 1913. 

HoN. FRAN If HARrER, Supen>isor of Public !'Tinting, Columbus, Ohio. 

DEAR SIR:-Under date of .July 18, 1!!13, you write and ask opinion of me as 
foJiows: 

"This department has been requested by the deaf and dumb institution, 
tluough the state board of administration, to make a set of blank books for 
its use. Up to this time the printing department has not been doing any print
ing or binding for any of the state institutions. 

"An opinion is desired as to whether there is authority under the law for 
the printing department to do printing and binding for the state institutions." 

Section 2 of article XV of the state constitution as amended September 3, 1912, 
provides as follows: 

"The printing of the laws, journals, bills, legislative documents and 
papers fm each branch of the general assembly, with the printing required for 
the executive and other depprtments of state, sball be let, on contract to the 
lowest responsible bidder, or done directly by the state in such manner as 
sh111l be prescribed by law. All stationery and supplies shall be purchased as 
may be provided by law." 

Prior to the amendment of this section of the constitution the provision wes that 
the printing therein designated should be let on contract to the lowest responsible 
bidder by such executive officers and in such manner as shall be provided by law. No 
statutory provision has been made making effective the amendment to the constitu
tion providing that the printing for the legislative, executive, and other departments 
of state may be "done directly by the state in such manner as shall be provided by 
law," and we are remitted on a consideration of the questions presented to p1ior exist
ing statutes upon the subject. 

Section 754, General Code, provides that the printing for the state shell be divided 
into seven classes, and shaJI be let in separate contracts as follows: 

"First Class. * * * * * 
"Second Class. * * * * * * 
"Third Class. Reports, communications and other documents ordered 

by the general assembly or either house thereof, or by the executive depart
ments to be printed in pamphlet form, not including the bulletins of the agri
cultural experiment station. 
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"Fourth Class. * * * * * * 
."Fifth Class. Blanks, circulars and other work for the use of the execu

tive departments, not including those to be printed in pamphlet form. 
"Shih Crass. * * " " * * 
"Seventh Class. The report of the secretary of state, auditor of state, 

commissioner of common schools, superintendent of insurance, railroad corn
mission, commissioner of labor statistics, state board of r.griculture, and other 
reports of executiyc officers required by law to be bound in either cloth or 
half law binding, not including the l:.:.ws, joint resolutions and journals of the 
house and senate." 

955 

This section further provides that the printing for each of the classes designated 
in the section, except the seventh class, shall be let in one contract; and that the printing 
for the seventh class may be Jet in one or more coPtracts, as the commissioners of 
public printing in their discretion may require. Sertions 755 to 778, inclusive, General 
Code (except section 776, repealed) rebted statutes to 754, make provision for bids for 
public printing to be adyertised for by the commissioners of public printing, the letting 
of contracts therefor, and the manner in which the wmk contracted for shall be done. 
Section 786, General Code, provides as follows: 

"All printing and binding for the state not authorized by the provisions of 
this chapter shall be subject to the provisions thereof so far as practicable, and 
whether p1ovided for by law or resolution, the commissioners of public printing 
may advertise for p10posals and let contr<Lets therefor as herein provided." 

By the provisions of section 1835, General Code, state institutions are placed 
under the control and management of the Ohio board of administration. This board 
is undoubtedly an executive department, and the members thereof executive officials 
as those terms are used in the various provisions of section 754, and this board may 
make requisitions on the department of public printing for such printing as is therein 
authorized and provided for. Under the present state of ·the law, however, such print
ing will have to be done on contract let by the commissioners of public printing on 
bids submitted responsive to advertisements therefor. By constitutional mandate, 
printing for the executive and other departments of the state government must be 
let on contract to the lowest responsible bidder, or done directly by the state in such 
manner as shall be provided by law. As before noted, no provision has as yet been 
made whereby the state may do the printing for its several departments of govern
ment directly, and it follows that printing for the state institution:; as managed and 
controlled by the board of administration, must be donjl on contract let to the lowest 
responsible bidder (60 0. S. 406, 420). . 

You also inquire as to the authority of the department of public printing to do 
binding for the state institutions. 

Sections 750 and 779, General Code, provide as follows: 

"Section 750. The supervisor of public printin11: shall have charge of the 
book binding establishment at the state school for the deaf; he shall provide 
the necessary materials, implements, machinery and fixtures thereof; he shall 
·have supervision and control thereof and the exclusive management of its 
practical operation. 

"Section 779. The commissioners of public printing shall provide for the 
necessary binding of the state in such manner, up.on such terms and for such 
periods as they may deem most advantageous to the state. Before a contract 
for binding is awarded, the contractor shall execute a bond to the state in the 
sum of five thousand dollars with two or more sufficier.t suretiel', conditioned for 
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the faithful performance of the work specif:cd in the contruet. In the exec~1tion 
of the work of binding and the tntnRportation of sheets, bound copies and 
documents, the commissioners :J.nd the c-ontractors shall be governed so far as 
practicable by the rules relative to r-ontrnets for public plinting." 

Section 1879, General Code, provideR, f\R does section 750, that the book binding 
at the state school for the deaf shall be under the supervision of the supen•isor of public 
printing, and section 1880, General Code, provides as follows: 

"As far as practicable, the book binding for the state shall be clone at 
this institution, and the supervisor of public printing shall have reference to 
this object in the organization of the business and preparation for work. \\'hen 
the book binding is Jet to others the supervisor may arrange with the contrac
tors to do any part of the work in addition to the work for the state then let, 
that can be clone at the institution on proper terms. If fair rates cannot be 
had from such contractors to employ the pupils engaged in this department, 
the supervisor may contract for and perform other binding." 

Harmonizing the provisions of the sections just noted and of section 786 herein
before set out, as far as possible, and resolving whatever conflict there may be therein 
in favor of the provisions of section 1880, as the later statute, I am of the opinion that 
tbe depP.rtment of public printing, under your supervision, has authority to do what
ever binding may be requi1ed hy the ~tate institutions on the requisitions of the board 
of administration so far as it may be practicable for your department to do the par
ticular work required with the equipment the department may have. Insofar ns it 
may not be praceicable for your department to do any particular binding for which 
requisition may be made, the same may be clone on contract let to the lowest. respon
sible bidder therefor. 

Very truly yours, 
TIMOTirY S. HoGAN, 

Attorney General. 
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(To the State Librarian) 
46!). 

TOWXSHIP TRrHTEER TL\YE Al."l'HORTTY TO ACCEPT GIFT OX BEHALF 
OF THE TOWXSHIP .\XD TO ERTABLISH TOWXSHIP LIBRARY. 

lYhere an offer of a Car11egie liiHary building has been recei1·ed by the people of a 
township, if the library is to ~I' a tou•nsltip institutiou, a mte of t/,e people is required in 
order to establish ami maintain it. 

Upon a fa1•orable result of such election, t/,e tn1.~tees will have authority to borrow 
money or iss1w bonds in order to acquire a site for the erection of a building. The trustees 
cannot turn m-er the library to a library association. They would be required to appoint 
three library trustre.< in the manner prmided by law. 

Cm.C:I!BCR, OHio, September 6, 1913. 

Hox. J. H. XEIYli!A!IO', State Librarian, Columbus, Ohio. 

DEAH Sm:--I beg to acknowledge receipt of your letter of August 23d, and have 
noted your request therein for an early consideration of the question submitted, which 
is as follows: 

":\Ir. Camegie hn.s offered to the people of a certain township for the 
eredion of a library building, an amount equal to ten times n.s much n.s m~y be 
annually received by taxation for the support of the proposed library. 

"A spc<'ial election has been held under the provisions of section 3403, 
et seq., General Code, at which the proposition to establish a township public 
library was carried. The necessary levy has been made and the first install
ment of the proceeds will be available in February, 1914. 

"The township now has in sight, so to speak, the necessary funds for the 
construction of a building and for the support and mDintenance of the library 
but lacks a site upon which to construct the building. 

"A libmry association has been organized. 
"You ask whether or not the money produced by the tax levy may be 

used in part for the purchase of a site, and if this can be done, whether or not 
it would be lawful to anticipate the proceeds of the tax by borro"ing money 
for that purpose?" 

Before answering your question specifically, I "ish to clear up some points upon 
which you n.ppear to have made erroneous assumption. 

In the first place, the que~iion whi"h you speak of could not lawfully have been 
submitted at a special election. The only township election on the question of a 
public library is that provided for by section 3403, General Code, which is required 
to be held at the time of holding the general election in November. 

In the second place, under an election, such n.s that of which you speak, the organiza
tion of a library association is uncalled for. 

Chapter 2, title II, divi~ion III, pa1t first, of the General Code, is divisible into 
two parts. The first five sections refer to a township library organized under au
thority of 1 he vote of the rlretorR. The l:.>st four sections refer to the support of a 
private a~sodution maintaining and furnishing n. free public library. 

Your lt>tter is not clear in that it speaks both of an elect on and of the organiza
tion of a libru.ry association, and in that you refer to sertion 3407, General Code, which 
is the section respecting the support by taxation of a private assoriation. I shall, 
therefore, have to answer your question in two ways; first, upon the assumption that 
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the proposed library is a township library, and the furt.her assumpt~on that you are 
in error in stating that the election was a special one, and, second, upon the assump
tion that the proposed library is to be maintained by a private association. 

I wi,ll first discuss the second of these two assumptions. 

If the library association has been formed, and if the library is to be under the 
control of such an association, then the township has no right to furnish a building or 
site. Sections 3407 to 3430, ~nclusive, provide that the private association shall, by 
subscription or otherwise, furnish the site and erect a building thereon. Then it 
becomes lawful for the trustees of the township, without any vote of the people, to 
levy the tax of one-half mill, and to pay it to the private association for the support 
of the library. It is not lawful, however, for the township to build a library building 
or to furnish a site therefor, for the use of such an association. 

In this connection, of course, I recognize the possibility of the election having been 
held upon the question you speak of, because of the limitation of the Smith one per 
cent. law and because of a desire to make a levy outside of such limitations. Such 
an election, however, under section 5649-5a, et seq., could only be held in November. 
So that this supposition does not explain the fact referred to in your letter that a 
"special election was held." 

I will now discuss the first of the two assumptions made by me: 

If the library is to be a township library, then, as already remarked, there is no 
place for a library association. The institution is to belong to, and be established and 
maintained by the township as such, under the control of three trustees, to be appointed 
by the township trustees. (Section 3405, General Code.) 

The question to be submitted at the regular election is as to the establishment 
and maintenance of the library, and the proceeds of the tax may be used under section 
3404, which is the governing section for "the establishment and maintenance of a 
library and the procming of a suitable room or rooms therefor." In other words, 
section 3407, to which you refer, has nothing whatever to do with the expenditure of 
the proceeds of the tax authorized by an election held under section 3404. 

If the library is to be a township institution, and is not to be maintained by a 
library association, then, in my opinion, the township trustees have authority to se
cure funds for the purchase of a site. Section 3404, General Code, of itself, seems 
to authorize the application of the proceeds of the levy referred to therein to the "pro
curing of suitable room or rooms therefor," which, by inference, would carry with it 
the authority to purchase a site and to erect a building. 

Section 3281, General Code, authorizes the township trustees to receive "on 
behalf of the township any donation by bequest, devise, or deed of gift, or otherwise 
of any property, real or personal, for any township use," which would authorize them 
to accept :\Ir. Carnegie's gift of money, and to apply it to the intended use. 

In addition to the provisions just mentioned, however, the township trustees 
have authority by virtue of the provisions of sections 3295 and 3939, General Code, 
read together, to borrow money and levy taxes for the re-payment of the same for any 
of the purposes mentioned in the last named section, which are township purposes. 
The establishment and maintenance of a library, and the procuring of a su,itable room 
or rooms therefor, being by virtue of section 3404, a township purpose, and the trus
tees being authorized under section 3281, General Code, to accept donations for town
ship purposes, I am of the opinion that when section 3939 autho~~es a municipal cor
poration, in paragraph 15, thereof, to borrow money "for establishing free public 
librruies and reading rooms," and in paragraph 1, thereof, "for proctrring real estate 
* * * for an improvement authorized by this section, or for purchasing real es
tate with a building or bu,ildings thereof to be used for public purposes,"these powers, by 
virtue of section 3295, General Code, are thereby conferred upon township trustees. 

The powers thus conferred, however, must be exercised under the limitations of 
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sections 3!J39, et seq., so that if the amount desired to be borrowed and expended for 
the purpose of acquiring a site is such that with the out-standing indebtedness already 
incurred by the township, and subject to limitation, would exceed two and one-half per 
cent. of the total tax duplicate of the township, it would be necessary to refer the question 
to a vote of the electors; if the amount desired to be expended, together with other 
simila1 indebtedness incurred during the eurrent year would exceed one per cent. of 
the duplicate of the township, the authority of the electors would be likewise required; 
and if the indebtedness in question, together with the other out-standing indebted
ness of the township would exceed five per cent. of the duplicate, then the township 
trustees would have to wait until enough of the out-stamling indebtedness were re
tired to exercise the borrowing power. 

You will observe that my answer to your letter is indirect and somewhat eq uiv
ocal. It was necessarily so because of the somewhat conflicting statement of facts 
upon which my opinion was requested. Repeating m:v. conclusions, they are as fol
lows: 

1. If the proposed library is to be established snd maintained by a private asso
ciation, then the moneys derived from taxation for the support of such association 
may not be used by the association in the purchase of a site; but funds for this purpose 
must be raised by the association itself. The association being a private corporation, 
might borrow money on such terms as it would be able to negotiate, but before the 
levy could be paid at all to the association, it would have to qualify by "maintaining 
and furnishing a free public library." That is to say, to make my answer clear on this 
point, I do not attempt to hold that if the association has obligated itself by borrow
ing money for the purchase of a library site, it may not, after the library is in oper
ation, and it is receiving the proceeds of the levy made under section 3407, use a part 
or for a time, all of the proceeds of such levy in retiring the indebtedness which it has 
incurred. This, I am inclined to think, would be proper, but until the library is act
ually in operation, a private association is not qualified to receive the proceeds of the 
tax levy under section 3407. The trustees arc without authority to make the levy 
for the purpose of contributing to an association which is not actually maintaining 
a library, and an attempted levy for this purpose could be successfully enjoined as 
unlawful. So that if there is an association in existence, the arrangement of which 
you speak, could only be worked out by having the members of the association borrow 
the money on their individual responsibility, 11nd hy permitting them, when the build
ing is erected, to use a part or all of the money derived from tv.x::.tion under section 
3407, for the retirement of th11t indebtednes~; but until the builflin~ is erected, the 
association would not have any right to the tax moneys at all. Therefore, the moneys 
cannot "accumulate," n.s you phrase it in your letter, until the buildinf, is erected, 
and then be used for the purposes suggested. Therefore, aloo, and if this is the state 
of affairs, the first availPble proceeds of the le\-y of which you speak, which could be 
paid to the library association, would not he those accruing in February, l!J14, but 
would be those of the first le\;Y made after the library was actually in operation. And, 
finally, if the association has been organized and is operating a lihru.ry, then no elec
tion is necesoary to authorize the tru~tees to levy a tax for its HUpport.. ThiH, the 
trustees have the right to do without the authority of the cleetor:<, and if the election 
of which you speak was merely for the purpose of avoitlillg the limitation of the Smith 
one per cent .. law, in any event it Hhould have been at :t general eleetion and not :tt a 
special election. 

2 If the library is to be a township in-titution, then a vote of the people was 
required in order to establish and maintain it. This vote 1<hould ha\·e been taken at 
a regular elct·tion. If legally held, however, a f::.vorahlc r!'sult of such an eleetion would 
authorize the trustees to v.ccept :Hr. Carnei!ic'~< 12ift, and by horro"l'.ing money or u~<ing 
the proceeds of a levy to acquire a site for the crediun of a building. In :;uch an event, 
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however, it would. not be competent for the trustees to turn over the management 
of the library to a lib1ary association. They would be required to appoint three li
brary trustees in the manner provided by law. 

If, upo!l receipt of this opinion, you are in doubt as to how to advise the persons 
interested in the particular transaction about which you inquire, I suggest that you 
obtain a more complete statement of facts, so that I may be able to reach a definite 
an'd unequivocal conclusion in the matter. • 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Board of Pardons) 
45. 

GOVERXOR-CO:\L\lCTATIOX OF SEXTEXCE CAXXOT AUTHORIZE 
PARDOX BOARD TO PAROLE PRISOXER OTHERWISE NOT EN
TITLED TO PAROLE. 

The powtr to defi7le crimes, to prescribe the mode of procedure for their punishment 
and to fix the kinrl and manner of their pum'shment, as well as to provide disciplinary 
regulations for prisoners, is a legislatit•e power. Inasmuch as the legislature has provided, 
under section ;?JiJ9, General Code, that the board of administration may not pardon any 
prisoner und£ r sod wee for ,nurtler in the first or second degree, or any prisoner previously 
convicted of felony and having .~erved a term in a penal institution, except where the pris
oner under sentence has served under said sentence twenty-five years, the fact that the 
governor commutes the sentence of such prisoner would not operate to git·e such board power 
to parole. 

CoLmmus, Omo, January 30, 1913. 

Ohio State Board of Pardons, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication in which you request my 
opinion upon the following question: 

"Can the governor of Ohio grant a commutation of sentence to a prisoner 
who is not eligible to parole, for the express purpose, stated in the commuta
tion, of making such prisoner eligible to parole; and does such specific action 
on the part of the governor remove the statutory ineligibility to parole in 
such case?" 

In reply to your inquiry I desire to call your attention to section 11 of article III 
of the constitution of Ohio, which provides as follows: 

"He (the governor) shall have power after conviction to grant reprieves, 
commutations and pardons for all crimes and offenses except treason and cases 
of impeachment, upon such conditions as he may think proper, etc." 

Commutation of sentence, in its legal sense, means: 

"Substitution of a less for a greater penalty or punishment." 

Section 2169 of the General Code provides as follows: 

''The board of managers (now the board of administration) shall establish 
rules and regulations by which a prisoner under sentence other than for 
murder in the first or second deg,Tee, having served the minimum term provided 
by law for the crime of which he was convicted and not previously convicted 
of felony or not having served a term in a penal institution, or a prisoner under 
sentence for murder in the first or second degree having served under such 
sentence twenty-five full years, may be allowed to go upon parole outside the 
buildings and enclosures of the penitentiary. • • *" 

The sovereign power of the state is vested in three departments, namely: the 
legislative, executive and judicial departments. It is a well established rule of law 
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that one of the legislative powers vested in the legislature is to define crimes, to pre
scribe the mode of procedure for their punishment, to fix by law the kind and manner 
of punishment, and to provide surh disciplinary regulations for prisoners, not in con
flict with the fundamental laws, as the legislature deems best. 

The legislature has provided as 1.o what prisoners are eligible to parolP, and has 
vested the board of administration, under the provisions of the above quoted section 
of the General Code, with the power to make such rules and regulations, under which 
such eligible prisoners may be paroled; and in so doing, has exercised its legislative 
function under our state government. 

Under the above quoted section and article of the constitution of Ohio the general 
power to grant reprieves, commutations and pardons, to prisoners convicted of crimes 
and offenses, except cases of treason and impeachment, is vested in the governor, and 
no other person can exercise such right, because whatever power is vested in either 
the executive or judicial departments cannot be exercised by the legislative; and, 
under the organic law of our state, giving the pardoning power to the governor, the 
legislature is without authority to vest any other party or parties with such power. 

While the section of the constitution, above quoted, confers upon the governor 
the power to grant reprieves, commutations and pardons, for all crimes and offenses 
except treason and cases of impeachment, upon such conditions as he may think proper, 
I am of the opinion that certain conditions, such as the governor may think proper, 
may be made the basis of a pardon, but there can be no conditions to reprieves or 
commutations of sentences. Further, said unlimited pardoning power, constitutionally 
vested in the governor, does not vest him ·with the power to grant a commutation 
which would make the prisoner eligible to parole, if such prisoner were ineligible to 
parole under the provisions of section 2169, General Code. In other words, the gov
ernor is not vested with legislative power and, therefore, could not delegate to the board 
of administration the power to parole a prisoner ineligible to parole, nor, by commu
tation of sentence of such ineligible prisoner make him eligible to parole, as that would 
be the exercise of a legislative power by an executive officer, something not sanctioned 
nor authorized under the laws of this state. 

The legislature, under section 2169, General Code, has made it impossible for any 
prisoner, under sentence for murder in the first or second degree, or any prisoner pre-

. previously convicted of a felony and having served a term in a penal institution, to be 
paroled, except where the prisoner under sentence has served under such sentence 
twent,y-five full years; and under the rule above laid down, any prisoner serving a 
sentence for murder in the first or second degree, by having had his sentence commuted, 
would not become eligible to parole, as the commutation is only a substitution of a 
less for a greater penalty or punishment, inflicted upon said prisoner for the crime, and 
not a change of the crime for which he was sentenced. 

Very truly yours, 
TrnoTHY S. HoGAN, 

Attmney General. 
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(To the State Board of Administration) 
89. 

WARDEX-ACCOl"XTABILITY FOR PEXITEXTIARY Fl"XDS-LIABLE 
FOR SHORTAGE IX COXYICT FUXD. 

Under sections .?18'1, 2188 c•nd .!189, GcncrC~l Code, the warden of the penitentiary 
is given exptess supuci;.ion and cJ,orqr: of TJWi.tulliaru funds. When, therrfole, a sl.ortage 
occurs in the convict fund, he is nHpotu:.ilde therefor. I ntenst which accrues on the convict 
fund may not be applied to coz·er a shortage in such fund.~, but must be mode a part of the 
con riel fund for wlu'ch the warden must auount. 

CoLmmus, Omo, February 13, 1!:113. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLDIEN:-I am replying to your inquiry of January 15, 1913, concerning a 
shortage in the convict fund of the Ohio penitentiary. 

The facts, as set lorth by you, are as follows: 
At the close of business on Aplil 30, 1909, the cash joumal showed 831,355.92 

on hand in all of the funds of said institution. Of this amount $7,994.96 was in the 
convict fund. 

Underneath the above sho·wing of balances on said cash journal appears another 
st11tement that at said date, April 20, 1909, there was a shortage in said convict account, 
over and above said 87,994.96, of 81,30,1.88. It is recited in this last statement that 
this shortage was caused by errors in bookkeeping of fmmer prison clerks ptior to 
May I, HJOO. (Signed) "C. B. Shook, Clerk." Under the above statement is written 
the following receipt: 

"April 30, 1909. 
Received of C. B. Gould, $31,355.92. 

(Signed) T. H. B. Jones." 

The above receipt of Warden Jones included $7,994.1:J6 •belonging to the convict 
fund. 

On the 2nd day of ::.\1ay, 1912, at the close of business, there was 512,344.73 in 
soid convict fund, and the face of the convict ledger at the same time was $13,981.97, 
a difference of SI,G37.24, or :1 shortage to that amount of paying in full the face of the 
convict ledger accounts. This makes an additional shortage of $332.36, as shown in 
the convict account between Aplil 30, 1909, and ::\Iay 2, 1912, all occurling in the term 
of the present wmden. You then ask "an opinion as to who would be responsible for 
this inCJeased shoitage of 8332.36, which apparently occurred between Aplil 30, 1!109, 
and May 2, 1912." 

On the same date as the foregoing communication, January 15, l!J13, you addressed 
the following communication and request to me: 

"In my repor-t of the examination of the accounts of the Ohio penitentiary, 
submitted to the board of administwtion under date of July 3, 11:J12, their at
tention was culled to the shortage in the convict fund amounting to 81,637.24. 
::\Iention was also made in this report that interest on this fund at that time 
amounted to 8189.80. 

"Your attenlion is respectfully called to the fact that it is impossible to 
distiibute the accumulated interest among the one thousand or more convict 
accounts, and your department is requested to render an opinion M to what 
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action this board should take in regard to making up the deficit in this convict 
fund of 81,637.24, and whether or not the 8489.80 accumulated interest 
should be applied toward making up this deficit." 

Inasmuch as both of these letters pertain to "convict funds," I will take them up 
and embrace them in the same reply. 

The warden of the Ohio penitentiary ha'> charge of all money which goes to make 
up the lund known us the "convict fund." It is very largely made up of the prisoners' 
earnings. Section 2208, General Code, provides that the warden mDy place to the 
credit of each prisoner, except life prisoners, an amount of his earnings, not to exceed 
twenty per cent, part of which can be paid to the prisoner or his family; but that 
twenty-five per cent. thereof shall be prid to him on regaining his liberty. Fh>e cents 
a day is the limit for life prisoners. This was the law for many years before the General 
Code. Revised statutes 7388-12. 

Prisoners occasionally receive gifts of money, all of which, together with funds 
from any other sources, is taken charge of by the warden in a separate account with 
each convict. There is no officer other than the warden who lawfully can handle the 
funds of a convict, whethe.r earnings or gifts. 

Section 2189, General Code (R. S. 7418) provides: 

'·An revenues of the penitentiary, except as otherwise provided by law, 
shall be p!l.id to the warden." 

The language, "otherwise provided by law," refers to matters spoken of in sec
tiom 2193 and 2200, General Code (sections 7421 and 7417, R. S.), s:1les of tickets 
and amounts due from contractors. · 

Section 2188 prohibits the steward from collecting amounts due the penitentiary, 
and says payment must be made alone to the warden. (Section 7416, R. S.). Sec
tion 2187, General Code, requires the warden to balance his cash account monthly,. 
furnish the auditor of state a detailed report of his receipts for the preceding month, 
and pay the money into the state treasury, as ordered by the board. (Section 7400, 
R. S.). 

Section 2192, General Code, says: "The clerk shall keep the accounts of the 
penitentiary in such a manner as to accurately exhibit the financial transactions re
lating to it." (Section 7407, R. S.). 

The warden has entire charge of the penitentiary; he selects all other employes, and 
can discharge them. I have cited the statutes applying to this institution, to show the 
unlimited control of the warden; and that all financial matters connected therewith are 
daily, weekly and monthly under his immediate personal supervision. His relations 
with the finances thereof, are such, that he ought to know, on any day, the exact status 
of each and every fund of said prison, including the amount due each convict out of the 
convict fund. He is responsible for the actions of his clerks, stewards and subordi
nates, in all matters, with full power of removal if they go wrong. 

If any fund is short in the whole system, he is bound to know it: he is responsible 
therefor, and must make the same good; because it occurred, as a matter of law, as 
the result of his own acts. So then, if an additional shortage of 8332.36 is found to 
have occurred in the convict fund, as set forth in your letter, between April 30, 1909, 
and May 2, 1912, the present warden must account for it. He receipted for 831,-
335.92 in money, April 30, 1909, including 87,994.96 of convict fund. At that time 
there was a shortage of 81,304.88. On :\Jay 2, 1912, tlus shortage had increased 
8332.36. The warden and his bondsman must explain this, -or make it good. 

Replying to your last inquiry: You say you Iiave 8489.80, interest on the con
vict fund. I am of the opinion that you have no right to apply that amount, or any 
other such interest accumulation, towards making up the deficit in this convict ac-
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count, unless authorized by an act of the legislature so to do. And it is doubtful 
whether it can be done in that manner. You may, however, deposit this interest as 
a part of the convict fund. The "convict fund" produced this interest, and it is a fair 
disposition of it to let it augment that fund. 

109. 

Very truly yours, 
TrnOTBY S. HoGAN, 

Attomey General. 

OHIO BOARD OF ADMINISTRATION l\lAY COMPEL COUNTY AND 
MUNICIPAL OFFICERS TO PURCHASE-QUALITY AND PRICE. 

Under sections 1846 and 1847, General Code, the board of administration may compel 
county and municipal officers to purchase articles manufactured by state institutions 1mder 
the control of the board, except such officers as maintain institutions which produce the 
articles themselves. The price shall be uniform, however, and no higher than the usual 
market price. 

COLUMBUS, Omo, March 10, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-! beg to acknowledge receipt of your letter of February 27th in 

which you request my opinion as follows: 

1. "What interpretation is to be placed on the term 'political divisions' 
as contained in sections 14 and 15 of the act creating the Ohio board of admin
istration? 

2. "How far do the powers of the board extend under said sections? 
3. "Can the board compel county and municipal officers to purchase 

state made articles, prices and quality, of course, to be equal to similar goods 
made elsewhere?" 

On October 31, 1911, I rendered a very carefully prepared opinion to your board 
which answers your first and second questions in full. 

. As to the third question I desire to say that under the rules of law laid down in 
the cases cited in the opinion above referred to, and the ruling made under that opinion, 
I am of the opinion that your board, under sectior..s 1846 and 1847, General Code, can 
compel county and municipal officers to purchase a1iicles manufactured by state 
institutioi:J.s under your control, subject, however, to the proviso in section 1847, 
General Code, which is as follows: 

"This provision shall not apply to any officer, board or agent of any 
municipality which maintains an institutio'n that produces or manufactures 
articles of the kind desired." 

Provided, further, that the prices shall be uniform, as fixed by your board, and 
not higher than the usual market price for said articles, that is, the price at which said 
articles can be purchased by the respective county and municipal officers or boards in 
the open market. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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110. 

PENITE~TIARY -PRISOXER SEXTEXCED FOR TWO CRDIES AT THE 
SAME TIME SERVES THEM CONCURRENTLY WHEX NOT OTHER
WISE PROVIDED. 

When a Judge sentences a prisoner for. two crimes on the same day, not specifying in 
either sentence when it was to take effect, such sentences shall be served concurrently. 

CoLUMBus, OHIO, March 11, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-! am in receipt. of your communication dated December 30, 1!!12, 
in which you enclose !!, letter from James I3lair, a prisoner now confined in the Ohio 
penitentiary, having been sentenced by the common pleas court of Pickaway county 
in January, 1911, for two crimes-one tor g1and larceny lor "·hich he was sentenced 
to serve a tetm of two years in the Ohio penitentiary, and the other s charge of grand 
larceny for which he was sentenced to serve two years, in which letter he stated that 
he had served out one 01 the terms and had begun on the second, and requested the 
opinion of your board as to whether or not he is not now being illegally held, on the 
ground that the sentences should have been designated by the court imposing the 
same "one to take effect at the expiration of the other;" and you request the opinion 
of this department as to the question propounded to your board by the said prisoner. 

In reply thereto I desire to say that the certificates of sentence for the two crimes 
above specified for which the prisoner is now incarcerated in the Ohio penitentiary OP 
file in the auditor ol state's department show that the said James Blair was sentenced 
on each charge to serve a term or two years and pay the costs or prosecution in each 
case, and the certificate of sentence does not show that the judge in imposing the same 
designated in the entry therein that one should commence to mn at the expiration o. 
the othe1. 

On December 3, 1912, I rendeted an opinion to Honorable T. H. B. Jones, warden 
of the Ohio penitentiary, on the same question involved in ycur inquiry, a copy 01 

which I am sending you, and in which I held that where more than one sentence was 
imposed upon a prisoner at the same time "itbout specification ot the time ol their 
commencement or thft oae should should follow the expiration of the other, that then 
the prisoner will be serving the two or more sentences concurrePtly. 

I am, therefore, of the opinion that the prisoner Jomes Blair, under the tules of 
law and the opinion cende1ed as above retell eel to, has Ferved all the time under the 
two sentences that he can be compelled to serve, and that the t.wo sentences were 
served concurrently, and that he should be released from the Ohio penitentiary at once. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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136. 

BOARD HAS PO\YER TO GIVE IXDETER~IIXATE SE:XTEXCE TO PENI
TEXTIARY -CO:XSTITUTIOXAL LDIIT ATION. 

Although when section 7388-6, revised statutes, was inserted into.the code mJ the codi
fying commis.~ion, the express authority of the court to render sentences for indeterminate 
imprisonment in the pe;,iltnliary u·ns dropped from the statutes, nererthcless, the recognition 
of that power which still Temaincd with?"n t/Je term.~ of this statute, as it appears in the code, 
and also the recognition contained within the terms of section 13697, Gennal Code, provid
ing for the furnishing of a record by the clerk to the warden in the case of an indeterminate 
sentence, justifies the resort to the original statute for the purpose of settling the ambiguity 
which is apparent in the .~tatutes with relation to the power of the court to render such general 
sentences. 

Under this mode of construction, therefore, the power to render a general sentence must 
be construed to remain with the courts. 

CoLUMBus, Omo, March 13, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENT!.J;;~IEN:-Yom communication requesting me to give you my opinion in 
regard +o the powe1s of your bo:Hd Poncerning indtterminate sentence1l to the peni
tentiary is received, as is also your supplemcmal letter in which you state that one 
Lawrence Kaufman, alias Bailey :Xo. 41719, was received in the month of January 
from Lucas count.y to serve on an indeterminate sentence for horse stealing and lat
ceny, and you reque1lt my opinion bearing on this case as to whether 01 not your board 
would have to release this prisoner on the ground that he was given an illegJ.I sentence. 

In order to properly answer your first question it is necessary first to look to the 
section in reference to indeterminate sentences to t.he penitentiary and trace the hibtory 
ot such flection from its enactment, which includes any and all amendments and sup
plementary sections to the ori1-,rinal section. 

Hection 2160 of the Geneml Code provides in part as follows: 

"The board of managers (the board of administration, successor to the 
board of managers) shall provide for the conditional or absolute release of pris
oners undet a general sentence ol imprisonmenL, and their arrest and return to 
custody within the penitentiary. * * * A prisoner under general 
sentence to the penitentiary shall not be released therefrom until he has served 
the minimum term provided by law for the crime of which he was convicted; 
and he shall not be kept in the penitentiary beyond the maximum term pro
vided by Jaw for such offense." 

The section of the Gene1al Code just quoted was original section 7368-6 Bates 
revised statutes, and the codifying commission dropped from said original section the 
following: 

"May be, it the court having said case, thinks it right and proper a general 
sentence of imprisonment in the penitentiary." 

Section 136U5 ot the General Code provides as follows: 

"If the defendant has nothing to say or if he shows no sufficient cause 
why judgment should not be pronounced, the court shall pronounce the judg
ment provided by law, etc." 
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This section was original section 7319 Bates revised statutes, and no change what
ever was made by the codifying commission between the said code section and original 
section of the revised statutes. 

Section 7388-7 of Bates' reYised statutes was enacted into the code by the codify
ing commission, and is now section 13697 of the General Code which provides as follows: 

"The clerk of a court by which a criminal has been sentenced to the 
penitentiary, it t.he term of such sentence is not fixed by the court, shall furnish 
the warden a record containing a copy of the indictment and ot any special 
plea, the name and residence of the judge presiding at the trial and of the 
jurors and witnesses sworn on the trial, ~ith a statement of any fact or facts 
which the presiding judge may deem necessary for the full comprehension of 
the case together with his reasons for ~nflic~ing the sentence. The clerk shall 
be entitled to such compensation for such record as the presiding judge certi
fies t.o be just and shall be paid by the county wherein the trial was held. Upon 
such sentence the clerk shall forthwith transmit to the warden of the peniten
tiary a notice thereof." 

. In construing a codified statute, which, like section 2160, above referred to, is on 
its face ambiguous, the rule is as follows: 

"That if a codified section is ambiguous on its face, in construing the 
same you may look to the language of the prior law for the purpose of resolving 
the ambiguity, the presumption being that R.ny verbal ehange;: in the codifierl 
statutes made in the process of codification, were made without the inten
tion of changing the meaning of the law." 

Under the codification, adopting the rule of construction above quoted, the powers 
still being vested in the board of managers, now the board of administration, under 
section 2160 to provide for the conditional or absolute release of prisoners under gen
eral sentence of imprisonment, and the further provision that no such prisoner under 
general senten!'e to the penitentiary shall be released by the board until he has served 
the minimum te1m provided by law for the clime for which he was convicted, and 
shall not be kept in the penitentiary beyond the maximum term provided by law for 
such offense, and the further fact that the codifying commission left intact section 
7388-7 of the revised statutes, being section 13697 of the General Code defining the 
duties of the clerk when the term of the convict is not fixed, and his compensation, 
leads me to the opinion that it was not. the intention to deprive the court of the power 
to give a general sentence to a pdsoner convicted of a crime, and that the court still 
has the power, the same as it had prior to the codification. 

This being the case, I am of the legal opinion that your board, under section 2160, 
has the power to provide for the conditional or absolute release of any prisoner or 
prisoners sentenced under a general sentence of imprisonment in the Ohio penitentiary, 
subject, however, to the provisions of said section 2160, and particularly the latter 
part of said section, which provides that no prisoner under general sentence to said 
institution shall be released until he has served the minimum term provided by law 
for the crime for which he was convicted, and he shall not be kept in the penitentiary 
beyond the maximum term provided by law for such offense. 

This last section of the General Code referred to gives your board authority to 
release all such prisoners either conditionally or absolutely after having served the 
minimum pedod or term for the crime for which he was sentenced upon such rules and 
regulations as your board may adopt. 

In a.nswer to your second question I am of the opinion that the said Lawrence 
Kaufman, the prisoner referred to in your inquiry, is now legally confined in the Ohio 
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penitentiary, ·and for the reason~ above set forth his sentence is not iilep;nl, :md there
fore, you should not relea~e him until he has served the minimum term for the crime 
for which he was sentenced under the rules and regulv.tior.s of your board for the release 
of such prisoners sening indeterminate sentences. 

I might say in addition to the above that even if the power to ~entenC'e prisoners 
to a general or indeterminate spntence in thP penitenti:>ry, ~'> provided by section 
7388-6 Bates' revised statuteR, has been repealed by the codification u11der seC'tion 
2160 of the General CodP, am! tlwre are inc·urceruted in the Ohio rer.itentiary eertain 
convicts under general sentPn(•e, neverthele;;s unJpp; there b!' rt ~->howinp; of lack of 
jurisdiction upon or dehors the record of coll\iction habea8 corpus proceedinv;s would 
riot lie in behalf of such conviets, where the court sentencing them had jurisdiction of 
the person of the prisoner or prisonerR, and of the offenf'e of whiC'h thPy WPTP !'barged 
and a verdict is valid, and the judgment nbt void but merely irregular, such prisoner 
cannot be released under a petition for habeas cotp1ts: but your board should reft1Re to 
release such prisoners other than in conformity to said section 2160 of 1 he General 
Code, and in case of any such attempt on the part of any such prisoner, the prosecutin~ 
authorities of the county from which said prisoner was committed, should be notified 
in order that they may protect the state's interest in the premises. 

220. 

Yours very truly, 
TIMOTHY S. HouAN, 

Attorney General. 

BOARD OF ADMINISTRATION AUTHORIZED TO BOOK BUT ONE CO~I
PREHEXSIVE REPORT AS TO ALL INSTITUTIOKS L"NDER ITS 
CONTROL. 

Section 1870, General rode, which recuires a :,oard of admi"i.~ilal•OII to report annu· 
ally to •he governor all its acts and proceedings for the fiscal year, with a complete .financial 
statement of the vmious instltutions under it~ conl11:l, comrreher.•.s I• a£ ~-cit , C/J•I.l .·f·a·. 
fl·nfoin all neces.~ary det,li/s with reference to ~ach insM 1/ion and mus' be construed to 
impliedly repeal olhm senions of tl1e stal•des w•rich formt:rly pro~-.ded fo" separa/e n·,.mts 
by each institution, prior to the lime such institution came under the coulrol of the board. 

CoLUMBcs, Omo, April 8, 1913. 

'l'he Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-In your letter of February 12, 1913, you say: 

"W1ll you please render this department an opinion as to whether the 
repealinp; of section 1871 carries with it Eertion 2270, General Code; also, as 
to whether the state printer could not, under section 2270, General Code, in
clude theEe biennial reports in the executive documents." 

This involves an examination of the statutes governing state institutions as to 
the duties of the officers thereof, relative to reports and their printing before and since 
the creation of the Ohio board of administration. 

This board was establi~hed by statute, May 11, 1911, and became effective on 
the 15th of the following August. 

Part of ~ection 645, R. S., as amended, passed into original General Code section 
1871, a.nd reads as follows: 
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"After the close of the fiscal year next preceding the regular session of the 
general assembly, the board of trustees or managers of each benevolent and 
correctional institution shall make a repo1t to the governor of their proceed
ings during the two years, and of the condition, progress and wants of the insti
tution, with a report by the superintendent and such other employes thereof 
as the trustees deem important. * * "'" 

Part of section 63, R. S., as amended, passed into original General Code, sec
tion 2270, and reads as follows: 

"The biennial reports of the state benevolent institutions shall be printed 
as follows: For each institution, five hundred copies of the report of such 
institution. Board of state charities, for the bo;trd, one thousand copies." 

On the lOth day of January, 1910, said original section 2270, was amended to 
read as follows: 

"The biennial reports of the state benevolent and correctional institu
tions shall be printed as follows: Five hundred copies of the teport of each 
institution. Board of state charities, two thousand copies." 

So long as the various state institutions remained under separate boards of trus
tees and managers, no questions originally arose under the above statutes; and the 
making and publishing reports of the various institutions was not difficult to carry 
out. The officials of each institution managed the same separately and independently 
of each other; and but little confusion could arise, if the statutes were followed. 

But, as I have said before, on the 11th day of May, 1911, the legislature created 
the board of administration to take charge of the vmious institutions named in the 
act; and on the 15th day of August, 1911, all separate boards for these institutions were 
abolished, and their powers vested in the present board. 

This act, 102 0. L., at page 223, repealed the above section, 1871; and the last 
section (41) of the act says: 

"And that all parts of sections inconsistent with the provisions of this act 
be, and the same are hereby repealed in so far as said inconsistencies exist." 

All printing of reports since the creation of this board of administration, must 
be in accordance with said act. So that the biennial reports of 1910 and 1911, of the 
various state institutions under control of the central board, should not be published 
as under the repealed section 1871. The same must appear under the act creating 
the present board of administration, which directs annual reports section 36 (Gen
eral Code, 1870), of which, reads as follows: 

"The board shall annually report to the governor its acts, proceedings 
and conclusions for the fiscal year, giving a complete financial statement of 
the various institutions under its control. " " * " 

Therefore, I believe, that when section 1871, General Code, was repealed, as to 
the separate reports for each institution, and section 36 of the act above referred to was 
enacted, requiring the central board to report their acts as a whole, there could be no 
such thing as printing any number of separate reports of each institution. 

It was an economical provision to avoid the multifarious printing of separate 
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reports, and effected a consolidation thereof in one general repart. I am of the opinion 
that when section 1871 was repealed, it carried with it section 2270, so far as it applied 
to the publication of separate reports, pro"l.ided for in section 1871. 

After the Lua1J of aJ.JJJ.iuiotration L.~;:,I.J.lued control of all of tl,t:oe i."tt;:,litulio;ts, 
there could be no such thing as separate reports to the gol·enwr. It was the duty of 
the board thereafter to make a report as a whole, covering all these in.stilutions of which 
it had charge. 

It is only the report of the board of admini::,iration, as a department, that can be 
printed in the "Executive documents," as shown by section 2275, General Code. 

There could be no objection to the central board taking the reports in hand, of 
the various institutions, for 1910 and 1911, condensing the same, .and incorporating 
the ~arne in a report to the governor, and then have the same incorporated in the 
"Executive documents." But all such data must come from the board in one docu
ment, as their report of all institutions under their juriscliction, instead of separately, 
and cannot be otherwise printed in the "Executive documents." 

283. 

V cry truly yours, 
TIMOTHY S. HoGA~, 

Allorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN GALLIPOLIS. 

CoLuMnus, OHIO, May 26, 1913. 

The Ohio State Board of Administration, Columbus, Ohio. 

GENTLEMEN:-! beg to acknowledge receipt of abstract of title and warranty deed 
for the following described real estate which it is proposed to purchase for use in con
nection with the Ohio hospital for epileptics at G.:tllipolis, to wit: 

"Situated in the township of Gallipolis, county of Gallia and state of 
Ohio, and known as being all that portion of eight acre lots 1185 and 1186, 
lying south and west of the ~1ill Creek road as it now is and adjoining lands 
of Mary Wade and David Conrad, supposed to contcin 5 a.cres more or less, 
except 17-100 of an acre in the southwest corner of lot i\o. 1185. Also a part 
of eight acre lot 1186 bounded and described as follows: Beginning at a 
Mulberry tree three inches in diameter in the west June of eight acre lot 1186, 
thence south 42 degrees, east 2 chains and 68 links to the center of the Mill 
Creek road, thence along said road in the middle thereof south 50 degree$, 
west 2 chains and 45 links to a stake in the west line of said land, thence north 
3 chains and 50 links to the place of beginning containing 32-100 of an acre 
more or less." 

The abstract discloses no liens·or incumbrances against said premises, except the 
second half of the 1912 taxes, due .June 20, 1913, and the undetermined taxes for the 
:vear 1913. An affidavit should be attached to the abstract as to whether Eliza A. 
Blazer, one of the gumtees in instrument 15, is the same as Addie E. Blazer, one of the 
grantors in the deed to the state of Ohio. The name of Harvey Betz appears as one 
of the grantees in the same instrument, but insofar as the abstract shows his interest 
has not been conveyed either in the deed to the state of Ohio or otherwise, and a deed, 
shoulcl be procured from him. 
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Subject to the foregoing, I am of the opinion tha: the state of Ohio will acquire a 
good and sufficient title to the above descriped premi~es in fee simple. 

· · Very truly yours, 
TIMOTHY S. HoGAN, 

- Attorney General. 

297. 

ABSTRACT OF TirLE-PROPERTY SITUATED IN GALLIA COUNTY FOR 
USE OF THE OHIO HOSPITAL FOR EPILEPTICS AT GALLIPOLIS. 

CoLUMBus, OHio, June 5, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:- I acknowledge receipt of amended abstract of title for certain real 
estate in Gallia county which your board is to acquiXe for the use of the Ohio hospital 
for epileptics at Gallipolis, and upon examination thereof, I find that the suggestions 
made in my former opinion have been complied w'ith. The title alnd deed are there
fore approve<l. 

You have also transmitted to me for examination and approval sn unexecuted 
deed from Wilson Bla:1er and wife to the state of Ohio for seventeen one-hundredths 
of an acre of land in the southwest comer of lot No. 1185, which land was included in 
the other abstract. Upon examination of said deed, I am of the opinion that the 
state will acquire a good and sufficient title to sai~ land, in fee simple, upon the execu
tion and delivery thereof. 

300. 

The al:!stracts, deeds and other papers forwarded by you, are herewith enclosed. 
Very truly yours, 

TIMOTHY S. HOGAN, 
Attorney General. 

BANKS AND BANKING-SPECIAL DEPOSIT OF TRUST FUNDS DEVISED 
·TO STATE BOARD OF ADMINISTRATION WITH POWER TO LOAN 
AT INTEREST MAY NOT BE PREFERRED IN THE LIQUIDATION 
OF INSOLVENT BANK. 

When the state board of administration, in accordance with the terms of a bequest, 
made to said board, deposits the sum thereof generally in a bank possessing therefor the 
ordinary pass book containing the rules applicable to all general deposits, in accordance 
with the express power of said bequest to loan the fund at interest, such deposit must be 
treated as all general deposits and may not be treated as a claim preferred ot•er the claims 
of other creditors, when the bank in which such deposit is made is undergoing liquidation. 

CoLUMBUs, OHIO, l\Iay 21, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTI.EMEN:-Gn March 25, 1913, you submitted to me proof of claim covering 
the account of the Ohio board of administration with the Columbus Savings & Trust 
Company, also receipt given by Daniel H. Sowers, special deputy in charge of Iiqui-
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dation of the Columbus Sa·vinp;s & Trust Company, Xo. 1304, issued to your board 
for savings pass book Xo. 36881, delivered by your board to said liquidating agent, 
on :\larch 23, 1912. You alw enclose a copy of the will of Sarah Ann Kyle, and you 
have also asked for my opinion whether the deposit made by your board with said 
bank, evidenced by said sa.vings pass book, and amounting lu P.l,G49.02, is a speuia.l 
deposit of trust funds which can be preferred in the liquidation of said bank over the 
claims of the general depositors. The facts as I understand them are as follows: 

On the 22nd day of June, 1908, Sarah Ann Kyle, of Carroll county, Ohio, exe
cuted her labt will, in which the following bequest was made: 

"After the death and burial of my husband, David Kyle, I desire my 
farm to be sold and the proceeds, with the balance of my personal property, 
if any, to be given to the Ohio institutions for the blind and deaf." 

After her death, under this provision of her will, and by the decree of the court 
of common pleas of Carroll county, the sum of 81,585.00 came into the hands of the 
board of trustees of the Ohio state school for the blind. Though. this is not shown 
by the documents before me, I presume that this sum of $1,585.00 was invested in some 
manner until on August 28, 1911, it had amounted to $1,616.70, on which date it was 
deposited with the Columbus Savings & Trust Company, and savings pass book No. 
36881 was issued in the name of "Ohio board of administmtipn, by A. W. Thurman 
pt." The only entries in this book are as follows: 

"Aug. 29, 1911, deposited ____________ $1,616.70, balance, $1,616.70. 
"Interest to Jan. 1, 1912___________ 32.32, balance, 1,649.02." 

This pass book, which is the only evidence of this deposit submitted to me, is 
the ordinary pass book issued by the Coltunbns Savings & Trust Company to the 
savings depositors, and was subject to the following rules and regulations: 

"1. All sums deposited herein not exceeding $10,000, shall draw interest 
at four (4) per cent. per annum, hom the last day of the month in which the 
deposit is made, provided said sums remain on deposit until the first day of 
January or July, next rollowing, at .which time the intere:>t sh.1ll be credited. 

"Deposits made on or before the tenth clays of Janumy or July, shall 
draw interest from the fir~t days of said months. Inter-est shaii not be al
lowed in sums less than five dollars nor on fractional parts of a dollar. 

"Deposits in exce:>s of 310,000 must be subject to spechl agreeement. 
"2. Deposits, as a general rule, may be "\\ithdrawn nt any time without 

notice, but to protect the interests of depositors, and avoid sacrifice of se
curities, sixty days' notice of withdrawal may at any time be required. 

"3. Depositors shall not be entitled to receive any part of their principal 
.or interest unless thP ori~inal deposit book be p1oduced, that such payment 
may be entered therein, or unless they shall prove to the sotisfaction of the 
secretary that such book has been lost or destroyed, in which case a written 
discharge shall be required and bond of indemnity at the discretion of the 
bank. 

-"As the officers of this bank may not be able to identify every depositor, 
the bank will not be responsible for loss sustained where the depositor has 
not given notice of the pass book having been stolen or lost, if such deposit 
be paid in whole or in part, on presentation of pass book. 

"\Vhenever such notice shall not have been given, all payments made to 
persons producing the deposit book shall be deemed good and valid payments 
to the depositor. 
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"4. The amount that may be credited herein shall be payable only to 
the depositor, his or her order, or to his or her legal representative; and de
posits made by minors or married women shall be fully tinder their control, 
and payable to them or their order, without regard to parents, guardians or 
husbands. 

"5. These rules and regulations, including the rate of inter~ to be 
credited, may be changed, amended or added to at any time, and such changes, 
amendments or additions shall be obligatory and binding upon all deposi
tors after due notice." 

On May 31, 1911, the legislature of Ohio passes an act with reference to the in
vestment of this fund. This act is fouhd in 102 0. L., page 315, and is as follows: 

"An act to provide for the investment and disposition of the interest 
arising from the investment of a certain legacy left to the Ohio state school 
for the blind. 

"Whereas, by the will of Sarah Ann Kyle, of Carroll county, Ohio, the 
Ohio state school for the blind and the Ohio state school for the deaf, were 
made residuary legatees of her estate; and 

"Whereas, the estate of such testatrix has been settled in accordance 
with such will and pursuant to a decree of the court of common pleas of Car
roll county, and the circuit court of the seventh district of the state of Ohio; 
and 

"Whereas, by the terms of the said settlement there have come into the 
hands of the board of trustees of the Ohio state school for the blind, the sum 
of one thousand, five hundred, eighty-five dollars ($1,585); and 

"Whereas, from the statement of the scrivener who wrote the will, it 
appears that the intent of the said testatrix was to benefit 'those poor people,' 
meaning thereby the blind and deaf, therefore, 

"Be it enacted by the general assembly of the state of Ohio: 
"Section 1. That the board of trustees of the Ohio state school for the 

blind be authorized, empowered, :mel directed hereby forthwith to invest the 
such one thous:md, five hundred, eighty-five dollars ($1,585) in such manner 
as to provide proper security and to yield as large an interest return as 
possible, and to keep such sum so invested, and that the income arising from 
such investment be used for the sole purpose of assisting worthy needy blind 
persons who have been students of the Ohio state school for the blind to secure 
a start in life by loaning money to such persons, under proper rules and reg
ulations. 

"Section 2. And, that for the purpose of this benevolence the board of 
trustees of the state school for the blirld shall appoint ap advisory committee 
of three well-known and competent graduates of the Ohio state school for the 
blind, one to serve for three years, one to serve fo.r two years, and one t.o 
serve for one year, each from the date of appointment, and thereafter one to 
be appointed annually to serve for three years, and the duties of such ad
visory committee shall be to investigate the conditions surrounding any ben
evolence proposed under the terms of this act, l)'nd to make recommendations 
to the board of trustees as to the proper action thereon." 

I presume from the date of this act, May 31, 1911, and the date of the deposit by 
your board as evidenced by the pass book, that this fund was originally deposited vdth 
the Columbus savings and trust company, by the board of trustees of the Ohio state 
school for the blind, and that on August 29, 1911, the deposit was simply transferred 
to your board as successor to the board of trustees of the Ohio state school for the 
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blind; or it may have been deposited by said trustees in some other bank, and upon 
your board succeeding said trustees the deposit may have been withdrawn and re
deposited "ith the Columbus Savings & Trust Company; this, however, is imma
terial, because tlils particular deposit dates from August 29, 1911, anrl is hy your hoard 
with the Columbus Savings & Trust Company, whether or not it was a new deposit 
at that time or was simply a transfer to your board of the deposit previously made 
by the trustees of the Ohio state school for the blind. 

l"nder the will of SP.rah Ann Kyle, and the act of the le¢slature above quoted, 
the trustees of the Ohio state school for the blind, held this fund in trust as provided 
by the "ill and the act, with power espe,cially granted to invest the same in such manner 
as to provide proper security and to yield as large an interest return as possible, and 
to keep such sum so invested, and your board as !JUCcessor to the board of trustees of 
the Ohio state Fchool for the blind also succeeded to this trust and it vested in your 
board, subject to the same conditions, restrictions and liniltations as attached to it 
while the board of trustees of the Ohio state school for the blind. 

The question to be decided in this case is whether this deposit made by your 
board with the Columbus Savings & Trust Company is a special deposit, and so en
titled to preference. This question depends upon whether or not your board was 
authorized to make the deposit in the manner in which it was made. 

It is not necessary in. this opinion to go into the subject of the duty of the trus
tees in the preservation and management of trust property, and it is also unnecessary 
to discuss the question as to when a trustee has the implied right to invest trust funds, 
or to loan the same and thus create the relation of debtor or creditor because the act 
above quoted ¢ves the trustees in this instance the express authority to invest this 
fund and to create this relation. 

In Morse, on Banks and Banking, section 185 (4th ed.), it is stated: 

"When money is deposited to pay a specified check drawn or to be drawn, 
or for any purpose other than mere safe keeping, or entry on general account, 
it is a specific deposit, and the title remains in the depositor until the bank 
pays the person for whom it is intended, or promises to pay it to him." 

This is a good general statement of the matter though, of course, it is subject to 
many distinctions and q ualificati<ms, especially in the matter of collections and au
thorization of deposits. The same author in section 186, further states: 

"A deposit is general unless expressly made special or specific. Or the 
circumstances are such as to imply that the deposit ~s not meant to be general 
* * *" (Citing a number of authorities to sustain this proposition). 

It is also state'd that, 

"Wherever the bank has the right to mingle the funds deposited with its 
own, and treat them as a debt due from it, even though the money may be 
trust property given to the bank on condition that it wo'uld pay a certain 
sum to the cestui during life, the deposit is general. In the absence of evi
dence to show that it is the bank's duty, by ag,reement express or clearly im
plied, to keep the funds and their investment separate, it muSt be treated as 
a general deposit." (Vail vs. Newark Savings Institute, 32 N. J., eq., 627). 

Bearing in mind the above definitions, which from an exanilnation of the author
ities may be said to be well settled plinciples, I find nothing in relation to this deposit 
by your board with the Columbus Savings & Trust Company which would entitle it 
to be considered as a special deposit, and to be given preference over other saving 
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deposits in said bank. The evidence of the deposit, that is the savings deposit pass 
book, is the ordinary pass book issued by said bank to all ,;:1Vings depositors, the con
tract under which the deposit is made is the identical contmct made with all savings de
positors in said bank, and the interest paid is the same. It is a trust fund, but that 
fact does not place it in :J cla~s separate from the other savings deposits because the 
law governing the mana~ement of the fund expressly authorizes its im·estment, and 
therefure the deposit wiU h:we to·.be treated as n gener:J.I savinvs deposit t:l said bank 
and eutitled tn shme on an eauahty with rhe ot;Jer claims against said bonk for like 
deposits. 

You will note irom the above, that the determining featm e in regard to a deposit 
ol this <.hal3cier is whether 01 not the trustee is anthorized or has the power to make 
the depo~it ancl incm the relation of debtor and creditor_ This is clearly indicated in 
two cases, in one, McLain vs. Wallace, 103 Indiana, 562, it is held that where a de
posit is made by a clerk of court under its order and not kept separate from the other 
funds of the bank, the deposit is general and the clerk is not entitled to be preferred 
to other creditors of the bank in case of its failure. 

In the case of Otis vs. Gross, 96 IlL, 612, it is held that a deposit of school dis
trict funds by its treasurer is not within his power, and the deposit does not become 
general. 

For a very full opinion upon this question I further refer you to the case of Smith 
et al., trustee, vs. Fuller, et al., assignee, 86 0. S., 57, paragraphs 1, 2, 3, and 4, of the 
syllabus, are as follows: 

"1. It is the duty of a trustee appointed to wind up and settle the 
affairs of an insolvent savings company to protect the trust property in every 
reasonable way; to get possession of the assets, reduce them to money, and 
under the direction of the court appointing him, after the payment of ex
penses, apply the funds to the satisfaction of the claims of creditors of the 
insolvent company." 

"2. Such trustee has not, in the absence of a proper order of court 
the right or power to loan the funds of the trust coming into his hands as such 
trustee. 

"3_ A general deposit by such trustee of the trust funds in a bank is in 
legal effect a loan to the bank, and u'nless authorized by Lhe court, is a vio-
lation of duty by the trustee. · 

"4. Where a trustee deposits trust money in a bank, taking as evidence 
thereof a eertificate of deposit, certifying that he as trustee, has deposited 
the fund payable to self on return of the certificate properly indorsed, the 
same not being subject to check, and no stipulation for interest made, a pre
sumption will be indulged, in the absence of proof to the contrary, that the 
trustee intended to perform and not violate his duty, and that the deposit 
was intended as a special, and not a general, deposit." 

The court, at page 62, says: 

"It cannot, we think, be seriously contended that the trustees had, in 
the proper discharge of their duties as such, the right or power, by express 
contract, to create the relation merely of debtor and creditor; that is, to loan 
out the trust funds." 

The court further says, in brief, that when funds are so deposited or loaned, that 
such an act in the absence of authority from the court, would clearly be inconsistent 
with, and a violation of, the duty of the trustee; that if he has no right to make such 
loan general, it is clear that a loan to a bank by way of a general deposit would be 
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equally beyord his power, nnd that in the absence of clear proof showing that a deposit 
was made as a loan to the bank by way of a general deposit., such purpose (that is the 
purpose to loan the money) canr.ot be attrih:cted to the trustee. 

And it "ill be seen from the Hyllabns ard the o;.inion, thd the court decided that 
the depo~it in the case before it was a spcciul deposit lurgely upon the ground that 
the trustee was "ithout r.uthority to maker. general deposit. 

Yom case is the converse of this for the re~•'<ons stated above, viz., that yom board 
was expressly authorized by law to do thi:; very thing:. 

366. 

Ymm; very truly, 
TDIOTHY S. HoGAN, 

Attorney General. 

MADISON HOl\IE-BOARD OF ADl\IINISTRATIOX l\IAY l\IAKE D.IPROVE
l\IEXT-ADl\IINISTRATOR-F"CXD DERIVED FROl\1 BEQ"CESTS. 

1. Where money was bequeathed to the Madison home for the benefit of state in.stitu
tion1 the board of administration is authorized to receire such money from the administrator 
of the deceased. 

Such funds may be used for making any improvement at the institution which would 
be within the legal power of the board to make from any other funds at its disposal for 
state purposes. 

fd. The erection of a cellar and the digging of a well would be lawful improvements, 
such as may be paid for by the board of administration out of such money. 

8. Under section 18.40, General Code, the funds derived from such bequests should 
be kept separate and apart .from other funds and the board should keep an itemized account 
of the receipts and di,sposition thereof. 

CoLcMm::s, Omo, July 3, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLE~IEN:-I beg to acknowledge receipt of your communication, dated June 
30th, in which you enclose correspondence from the superintendent of the institution 
known as the l\Ia%son home, together "ith copies of two "ills, executed by former 
members of scid institution, namely; :\Iary Eliza Rehrcn and l\Iary W. Babcock; and 
request my opinion as to whether or not the money devised to your board under the 
provisions of scid "\\ills can be used by your board for the purpose of erecting at said 
institution a frost-proof cellar, and digging a well at said institution. 

In order to properly advise you in the premises, I desire to quote the provisions 
of both "ills above referred to. In the will of :\I1.1ry Eliza Rehren the following pro
vision or item is contained: 

"It is my "\\ish and desire that all money in bank as shown by my bank 
book and checks in the hands of the managing cfficcr of the :\fadison home at 
the time of my death (should I die while a member of the home) after paying my 
funeral expenses here at the home, be given to the board of managers of the 
::.VIadison home, ~ladison, Lake county, Ohio; for the benefit of the home as 
they may deem best." 

In the "\\ill of :c\lary W. Babcock is the followin~ provision: 

"It is my wish and desire that all moneys. checks, notes, bonds or securi-
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ties whatsoever, belonging to me, or that may hereafter accrue to me from 
bequest or otherwise, shall at my death (should I die while a member of this 
home), after paying all of my funeral expenses, be ~J,h·en to the board of man
agers of the home for Ohio soldiers, sailo~s, marines, their wives, mothers, 
widows and army nurses, to be used by them for the benefit of said home, as in 
their best judgment they may deem best." 

Under the provisions of both of said wills there can be no question but that the 
intent of the testatrix in each case was that all of said moneys or securities remaining 
after the payment of her debts and funeral expenses should go to your board, as the 
board of managers of said institution, to be used by you as you deem best .. 

The main question for determination after the intent of the testatrix is arrived at 
is whether or not, under the provisions of law rebting to devices, bequests and gifts 
for the benefit of any state institution, your board has the legal authority to spend 
said bequest for the purposes set forth in your inquiry. 

Section 18 of the General Code of Ohio is as follows: 

"The state, a county, tmvnship or cemetery c.ssociation, the conunis
sioners or trustees thereof, a municipal corporation, the council, a board or 
other officers thereof, a benevolent, educational, penal or reformatory institu~ 
tion, wholly or in part under the control of the state, the board of directors, 
trustees or other officers thereof, may receive by gift, devise or bequest 
moneys, lands or other properties, for their benefit or the benefit of any of these 
under their charge, and hold and apply the same according to the terms and 
conditions of the gift, devise or bequest. This section shall not affect the statu
tory provisions as to devises or bequests for such purposes." 

Section 1840, General Code, being section 9 of the act creating your board, pro
vides as follows: 

"The board shall accept and hold on behalf of the state, if deemed for the
public interest, any grant, gift, devise or bequest of money or property made 
to or for the use or benefit of said institutions or any of them, whether directly 
or in trust, or for any pupil or inmate thereof. The board shall cause each 
such gift, grant, devise or bequest to be kept as a distinct property or fund, and 
shall invest the same if in money, in the manner provided by law; * * 
The board shall include in the annual report a st.atement of all such funds and 
property and the terms and conditions relating thereto, * * * 
but each such officer shall keep an itemized book account of the receipt and 
disposition thereof, which book shall be open at all times to the inspection of 
any member of the board of administration or of the board of st!Lte charities." 

Under the two sections of the General Code !Lbove quoted there can be no question 
as to the authority of your board to receive bequests such as those set forth in the two 
wills above referred to. The only remaining question is whether or not your board 
may use the funds derived from said bequests for the purpose of erecting a frost-proof 
cellar and dJgging a well at said institution. As to this proposition I would say that 
in the case of Christy vs. Commissioners of Ashtabula County, 41 0. S., 711, the supreme 
court of our state held that, where a testator devised and bequeathed the residue of 
his property to the county of Ashtabula, in the state of Ohio, for educational purposes 
to be under the full control of said commissioners, to use and exp.;>nd as seems best in 
their judgment to promote and advance the cause of education in said county of Ash
tabula, the board was competent to take and hold it and was authorized to spend the 
said funds for any legal educational purpose, as the board of coun1y commisbioHers 



AXXl:.\L REPORT OF THE ATTOR!I.'"EY GEXERAL. 981 

deemed best to promote and advance the cause of education in ~aid county. By analogy 
I am of the opinion that under the terms of the "ill" above refeiTed to, your board is 
authorized to expend, upon receiving the S:lme from the administrators of the respec
tive decedents, the funds so bequeathed to your board for the benefit of said institu
tion, in making any improvement or improvements at gaid institution '\':hich would be 
within the legal power of the board to m::>.ke for the benefit of said institution from any 
other funds at its disposal for said purpose. 

I am further of the opinion that the Prection of :;uc!J v. cellar and the digging of 
~llch v well would come within Huch lawflll improvement:-; a'l those above referred i o; 
for, under section 1840 of the General Code, a board is authmized to im·est or expend 
the money in the manner provided by law, which means that the terms of the will 
which authorize your board to use their discretion in expending ~aid beque~t for the 
benefit of the institution, should be <·:mied into effect. 

I am further of the opinion tlt:1t, under section 1840, GenervJ CO<IP, the fund~ 
derived from the bequest-s above referred to ~hould be kept. separate; and that your 
board, through its officers, should keep an itemized account of the receipts and dis
position thereof. 

408. 

Very truly yours, 
Tn!OTHY S. HoGAN, 

Attorney General. 

BOARD OF ADMINISTRATION-GRAND JURY-WITNESS :\IAY BE SUB
POENAED FROi\:1 STATE HOSPITAL-GRAND JURY NOT PER
MITTED TO DEPART FR0:\-1 ROOM-HEARSAY EVIDENCE-:\fAl'\
AGER OF STATE INSTITUTION ENTITLED TO HEARil'\G-DHIO 
PENITENTIARY --PAROLE. 

1. There is no limitation as to who may m· may not be compelled to testify before a 
grand jury. A prosecuting attorney may subpoena attendants or inmates of the state 
hospital to appear as witnesses before a grand jury. 

2. A grand junJ has no right to depart from the rooms wherein they are in session 
for the purpose of making an investigation of the state hospital. 

3. The powers and duties of the board of administration are very broad, as expressed 
in section 1868, General Code. It may make investigations as it deems necessary; may 
administer oaths and force attendance of witnesses and the protection of books and papers 
and when the chief officer of an institute is removed, shall give him a hearing if he so de
sires it. 

4. Where charges haL•e been made against a managing officer of a state institution, 
the person preferring the charges has no right to be represented by counsel. 

5. The board of administration may make rules prohibiting the introduction of hear
say evidence. 

6. The provisions of senate bills Nos. 83 and 87 apply to all persons in the Ohio 
penitentiary as to their eligibility to parole. 

CoLUMBUs, Orho, July 28, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLE:11EN:-Your communication of :\:lay 23, 1913, received in which you re
quest my opinion upon the following questions: 

"1. Can a prosecuting attorney subpoena attendants or inmates of a 
state hospital to appear before a grand jtfry?" 
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"2. Can a grand jury visit a state hospital for the purpose of making an 
im·estigation ?" 

"3. 'What are the powers and duties of the board of administration as 
provided in section 1868, General Code?" 

"4. In case charges are made against a managing officer of a state insti
tutjon, has the person preferring charges the right to have an ~ttorney conduct 
the examination of witnesses, etc., at a hearing before the board?" 

"5. Can the board ma}<e a rule to prohibit the introduction of hearsay 
evidence in such cases?" -

"6. Do senate bills Xos. 83 and 87, by Senator Wieser apply to all pris
oners confined in the Ohio penitentiary, or only to those prisoners sentenced 
after said laws become effective?" 

I will answer each of your questions in the order in which they are asked: 
In answer to your first question I desire to say that section 13563 of the General 

Code provides: 

"When required by the grand jury or the prosecuting attorney, the clerk 
of the court in which such jury was impaneled, shall issue subpoenas and other 
process to any county to bring witnesses to testify before such jury." 

Under said section there can be no question as to the power of the prosecuting 
attorney to cause to be subpoenaed attendants or inmates of a state hospital to appear 
before a grand jury, there to testify in any matters that may lawfully be inquired of 
before such grand jury, as there is no limitation as to who may or who may not be 
compelled to testify before a grand jury under the provisions of said section. 

Having arrived at the legal conclusion that the prosecuting attorney can compel 
the attendance of inmates or attendants of an insane asylum to testify before a grand 
jury, the further question arises as to how the attendance of any inmate of an asylum 
as a witness before a grand jury could properly and legally be compelled. I find no 
statutory provision covering the question in this state nor any decisions on the sub
ject, but where the person, whose attendance as a witness is desired, is lawfully re
strained as an inmate of an insane asylum his attendance is secured by means of a writ 
of habeas corpus ad testificandum which is directed to the custodian of the witness and 
requires him to have the body of the witness in the court at the time specified in said 
writ that he may give his testimony. Under the decisions of the different states it 
has been held that it is an inherent power of the court to issue such a Wlit, and I am 
of the opinion that as the legislature has provided by statute the means of securing the 
attendance of prisoners confined in penal institutions in this state for the purpose of 
testifying, and not having provided by statute for those, such as inmates of insane 
asylums, this writ above referred to should be issued by the courts under their inherent 
power so to do for the purpose of securing the attendance of such inmates to testify 
in any trial or before the grand jury in any county where the grand jury is in session, 
pertaining to any matters properly before said grand jury, or to testify in any case 
before such court. 

In answer to your second question I desire to say, that sections 13554, 13555, 
13556 and 13557 provide for the grand jury and matters legally to be done before they 
retire to hold the inquiry which they are chosen to hold. 

Section 13558 of the General Code provides that: 

"The grand jurors, after being sworn, shall be charged as to their duty by 
the judge, who shall call their attention particularly to the obligation of 
secrecy which their oaths impose, and explain to them the law applicable to 
such matters as may be brought before them." 
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Section 13559 of the General Code provides: 

"After the charge of the court, the grand jury shall retire, "ith the officer 
appointed to attend it, and proceed to inquire of and present all offenses com
mitted v.ithin the county in and for which it was impaneled and sworn." 

983 

From the statutes reln.ting to grand juries and our ('rirninal procedure it is plainly 
to be seen that the gmud juror;; are bWOr•l secrecy. It is ulso plainly to be seen that 
the intention of the lcgli.lature was that. the grand jury Ehould retire to some place 
where such secrecy could properly be maintained while they were deliberating in matters 
corning properly bef01e it, and it is plainly to be seen that the grand jury must retire 
to the jury room for their ses~ions, for undE'r section 13561, GenE'ral Code, it is pro
vided that: 

"The official stenographer of the county, at the request of the prosecuting 
attorney, shall take shorthand notes of the testimony and furnish a tran<>cript 
thereof to him and to no other person, but the stenographer shall withdraw from 
the jury room before the jurors begin to express their views or give their 11otes on a 
matter before them." 

Therefore, taking all of these matters which we find in the sections above referred 
to into consideration, I am of the opinion that a grand jury, as soon as it is sworn, 
shall retire to its room and there continue to hold sessions from time to time, they to 
be the judge of their sessions until their deliberations are complete, and that they have 
no right, as a grand jury, to depart therefrom and visit a state hospital for the purpose 
of making an investigation. 

Your third question is, what are the powers and duties of the board of administra-
tion as provided in section 1868, General Code? • 

That section of the General Code is as fallows: 

"The board may make such invE'Hti~ationH as it may deE'm necessary to 
the performance of its duties, and to that end it or a,ny member thereof shall 
have the same power as a justice of the peace to administer oaths and to enforce 
the attendance and testimony of "itnesses and the production of books and 
papers. It shall keep a record of such investigations ::;tating the time, place, 
charges or subject, v.itnesses summoned and examined, o.nd its conclusions. 

"In matters involving the conduct of c.n officer, a stenog,raphic report of 
the evidence shall be taken and rr copy thereof, v.ith all documents introduced, 
kept on file at the office. 

"The fees of witnesses for attendance and travel Fhall be the same as in 
the court of common pleas, but no officer or employe of the institution under 
investigation shall be entitled thereto. Any judge of the prob~tte or of the 
common pleas court, either in term time or in vacation, upon application of any 
member of the board, may compel the attendance of witnesses, the produc
tion of books or papers and the giving of testimony before said board, or 
before any member of the board, by a judgment for contempt or otherwise, in 
the same manner as in cases before said courts." 

Under said section, just above quoted, the powers of your board are very broad 
in that it may make such investigations as it may deem necessary to the performance 
of its duty, may administer oaths and force the attendance and testimony of witnesses, 
and the production of books and paper:;. I might say in addition, that one of your 
dut.ies is that you shall ~ve to any chief officer appoi,nted by your board a hearing 
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where you have removed him for any of the causes specified in section 1842 of the 
General Code, being section 11 of the act creating your board and defining its powers 
and duties, for under said section it is provided in part that: 

"Such chief officer shall be appointed by the board to serve for the term 
of fottr years unless removed for want of moral character, incompetency, 
neglect of duty, or malfeasance, after opportunity to be heard." 

Therefore, it is the duty of your board, under the provisions of section 1868, taken 
in conjunction with the provisipns of section 1842, just quoted, to have a hearing, 
should the chief officer so removed desire it. 

But as to all employes of the state in~titutions under your supervision I am of the 
orj,nion that you, under the provisions of section 1842, General Code, have the power 
to discharge any employe of any institution for reasons set forth in wriJii,ng, where 
you deem it proper in order to carry into effect the proper administration relating to 
said institution where said employe has been employed. 

I believe that I have sufficiently set forth your powers under said provisions of 
the code as well as your duties, as the provisions of the code are so explicit, taken in 
conjunction with section 1842, that you cannot be misled as to either the powers of 
your board or its duties. 

In answer to your fourth question, vi~ .. : In case charges are made against the 
managing officer of a state institution, has the person preferring charges the right to 
have an attorney conduct the examination of witnesses, etc., at a hearing before the 
board? I desire to say that I think the answer will have to be in the negative. I believe 
it is your duty, where charges have been preferred against a managing officer of a state 
institution under your supervision to give a hearing to said officer as indicated in my 
answer to your third question, and your board has the right to have the attorney gen
eral, or some one assigned by him to your board, to sit in the hearing and exemine 
witnesses on behalf of your hoard, and the accused officer has t.he right to be repre
sented by counsel and cross examine witnes~es who take the stand for the purpose of 
testifying in support of the charges filed against Faid officer; but I do not believe that 
the person preferring the charges has the right to be represented by counsel and con
duct the examination ol witnesses at the hearing before the board, for that is against 
the system of procedure of our courts, and where the procedure is not specifically 
defined and set forth under the code, I think that that procedure adopted by our courts 
should be followed in all hearings, such as would be conducted and referred to in your 
fourth question. 

In answer to your fifth question I desire to say that your board can make a rule 
to prohibit the introduction of hearsay evidence for in all judicial and extra-judicii.'! 
proceedings hearsay evidence is not admissable, and the hearing of such cases by your 
board are extra-judicial proceedings; hence your board can make such a rule-and 
should make such a rule prohibiting the admissibility or introduction of hearsay 
evidence in all such cases. 

In your sixth question you ask me to give yq1,1 my opinion as to whether senate 
bills ~ os. 83 and 87, passed by the 80th general assembly, apply to all prisoners con
fined in the Ohio penitentiary, or only to those prisoners sentenced after said laws 
become effective:· 

Senate bill N"o. 83, referred to in your sixth question, is to be found in 103 Ohio 
Laws at page 29, which bill amended section 2166 of the General Code relating to the 
sentences to be imposed u'pon prisoners sentenced to the Ohio penitentiary for certain 
felonies, and could not in any manner, shape or form apply to prisoners confined in 
the Ohio penitentiary prior to the law becoming effective, and, therefore I see no reason 
for your inquiry as to the bill just referred to because it can only apply to prisoners to 
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be sentenced from and after the date said law became effective, as it pertains only to 
the sentencing of criminals who have been convicted, or plead guilty to felonies, by 
the courts of the state having the sentencing power over said criminals. 

In answer as to whether or not senate bill Xo. 87, passed by the last general assem
bly, applies to all prisoners confined in the Ohio penitentiary, I desire to say that said 
senate bill so passed by the last general assembly is to be found in 103 Ohio Laws at 
page 474, and said bill amended section 2169 of the General Code to read as follows: 

"The Ohio board of adminllitration shall e:;tablish rules and regulations 
by which a prisoner under sentence other than for treason or murder in the 
first or second degree, having served the minimum term provided by law for 
the crime of which he was convicted, and who had not previously been con
victed of felony or served a term in a penal institution, or prisoner under 
sentence for murder in the second degree having served under such sentence 
ten full years, may be allowed to go upon parole outside of the building and 
enclosure of the penitentiary. Full power to enforce such rules and regulations 
is hereby conferred upon the board, but the concurrence of every member shall 
be necessary for the parole of a prisoner. The board may designate geograph
ical limits, within and without the state, to which a paroled prisoner may be 
confined, or may at any time enlarge or reduce such limits, by unanimous 
vote." 

This law became effective August 6th ~nd thereafter will guide your board in 
relation to the granting of paroles to all prisoners therafter confined in the Ohio peni
tentiary so long as said section remains in the code unrepealed or amended, and it will 
apply to all prisoners in the Ohio penitentiary as to their eligibility for parole after 
said law becomes effect.ive, regardless of the time when said prisoners were received at 
said institution, because a law, when amended, becomes effective as amended and 
regulates those things pertaining to the amended section, and it is not, in my opinion, 
retroactive in any sense of the word, but is effective from the 6th day of August and 
applies to the paroling of prisoners then or thereafter confined in the Ohio penitentiary 
so long as it remainB in foree and effed. 

472. 

Y our8 very truly, 
Tn!OTHY S. HoG.u•, 

Attorney 17encral. 

GUARDS AT THE OHIO PENITEXTIARY ARE KOT PERMITTED TO CARRY 
COXCEALED WEAPOXS UXDER THE PROVISIONS OF SECTIOX 
12819, GENERAL CODE, AS A:\lENDED IN 103 0. L. fi53. 

All persons are liable under the law for carrying concealed weapons unless they come 
within the excepted classes. 

Guards at the Ohio penitentiary do not come within the excepted classes, and they are 
therefore liable under the law for carrying concealed weapons. 

CoLUMBUS, OHIO, September 10, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-In your letter of August 15, 1913, you inquire: 

"What effect, if any, has house bill 33, amending section 12819 of the 
General Code, prohibiting the carrying of concealed weapons, have upon guards 
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and parole officers of the penal and correctional institutions of the state, and 
other officers and attendants of the state institutions under the control of 
the board of adm,inistration?" 

Sec:tion 12819, General Code, as amended in 103, Ohio Laws, 553, reads as 
follows: 

"Whoever carries a pistol, bowie knife, dirk, or other dangerous weapon 
concealed on or about his person shall be fined not to exceed five hundred 
dollars, or imprisoned in the penitentiary not less than one year, nor more 
than three years. Provided, however, that this act shall not affect the right 
of sheriffs, regularly appointed police officers of incorporated cities and vil
lages, regularly elected constables, and special officers as provided by sec
tions 2833, 4373, 10070, 10108 and 12857 of the General Code, to go armed 
when on duty. Provided, further, that it shall be lawful for deputy sheriffs 
and specially appointed police officers, except as are appointed or called into 
service by virtue of the authority of said sections 2833, 4373, 10070, 10108 
and 12857 of the General Code, to go armed if they first give bond to the state 
of Ohio, to be approved by the clerk of the court of common pleas, in the sum 
of one thousand dollars, conditioned to save the public h;l.rmless by reason 
of any unlawful use of such weapons carried by them; and any person injured 
by such improper use may have recourse on said bond." 

Old section 12819, General Code, read as follows: 

"Whoever carries a pistol, bowie knife, dirk or other dangerous weapon, 
concealed on or about his person, shall be fined not more than two hundred 
dollars or imprisoned not more than thirty days, and, for each subsequ_ent 
offense, shall be fined not more than five hundred dollars or imprisoned not 
more than three months, or both." 

It will be noted that the old section made the offenee a misdemeanor, and con
tained no exceptions. The new law makes the offense a felony, and also excepts cer
tain classes of persons from its provisions. This statute being a general one on the 
subject, and enumerating the classes of persons who may carry concealed weapons, 
includes and protects only the the persons named therein; and excludes all other persons 
not so named. 

It w.ill be necessary then to C9refully analyze the statutes and see who are excepted. 
I. The special officers mentioned in section 2833, are all persons catled by the 

sheriff to his aid in the execution of his duties as required by .law. 
2. Section 4373 includes additional patrolmen and officers appointed by the 

mayor in cases of riot and like emergency. 
3. Section 10070 provides for the appointment of agents by humane societies 

who have power to arrest violators of humane laws. 
4. Section 10108 provides that officers of cemetery associations may appoint 

watchmen, who are vested with powers of policemen. 
5. Section 12857 refers to persons called on to assist a sheriff, constable, coro

ner or other ministerial officer in securing and conveying accused persons to prison. 
The above fiye classes of persons, to@;ether with sheriffs, regularly appointed po

lice officers of cities and villages and regularly elected constables, are the only ones 
who can carry weapons while on duty, without giving bond. 

This 10ection fm1her proyides that deputy sheriffs and specially appointed police 
officers (except those who are appointed or called into service by the last five named 
~ections) are permitted to go rumed if they give a bond of 81,000. 
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Xow, the "guards and parole officers of the penal and correctional institutions of 
the state, and other officers and attendants of the state institutions, under the con
trol of the board of administration," mentioned in your inquiry, are not included in 
the list who can carry concealed weapons either "\"lith or mthout bond. Therefore, 
such officers and employes as you named are prohibited from so doing under the new 
laws. 

There is another statute, being section 13G93, General Code, on the subject, which 
re!lds as follows: 

"Cpon the trhl of an indietmPnt for canying a coneealed' weapon, the 
jury shall acquit the defendant if it :tppear thnJ. he wa~ at the time engaged 
in a lawful business, calling or employment .. and that the circumstances, in 
which he was placed, justified a prudent man in carrying such weapon for the 
defense of his person, property or family." 

This se~tion is the only relief for violators of the new law, and was in force under 
the old. But ench person indicted must take his chances of coming strictly within 
the provisions thereof. Each case "\\ill depend on the peculiar circumstances thereof, 
alone; and this section is not intended to extend the right to carry concealed weapons 
promiscuously to penmns who do not fnll "\\ithin the provision~ of section 128Hl, Gen
eral Code, as amended. 

The object of the new statute is to restrict the carrying of concealed weapons, and 
lessen the dangers resultant from such pmcticeR. If the legisluturc intended to ex
tend the privilege to others to carry concealed weapons, it should have said so in sec
tion 128HI. Whatever the practice or custom in that behalf wns, under the old law, 
the same is no longer permissible under the new; and until addit.ional legislation is 
had on the subject, all persons are liable under the law, unless they come ''ithin the 
classes of exceptions enumerated. Such state employes as named by you do not fall 
within the excepted and protected class. 

474. 

Yours very truly, 
TntoTHY S. HoGAN, 

Attorney Getwral. 

BOARD OF AD::\IIXISTRATIOX ::\IAY REQUIRE THE ::\IAXAGING OFFICER 
TO GIVE BOXD FOR ALL SUBORDIXATE OFFICERS UXDER HIS 
COXTROL-SUBORDI~ATE OFFICERS ~HOULD GIVE BOXD TO 
::\IAXAGIXG OFFICER. 

Since the managing officer of the bo~rd of administration appoints all subordinate 
employes, he should be tesp:msible far their act.~ awl slwu!d give bond to the board of admin 
stration. He in return may require a bonrl from each one nf the subordinate officers fnr 
his own protection. 

CoLu~mus, Omo, September 15, 1913. 

The Ohio Board of Adminislrntion, Columbus, Ohio. 

GENTLE:IIEN:-In your letter of August 14, 1913, yon call my attention to section 
1855, General Code, which reads as follows: 

"The board shall require its secretary and fiscal supervisor and each 
officer and employe of every institution under its control who may be charged 
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with custody or control of any money or property belonging to the state or 
who is now required by law to give bond, to give a surety company bond, prop
erly conditioned, in a sum to be fixed by the board which when approved by 
the boards, shall be filed in the office of the secretary of state. The cost of such 
bonds, when approved by the board, shall be paid from funds available for the 
board or the respective institutions." · 

You then ask: 

"Whether or not, under the provisions of the section above quoted, the 
board can by resolution pln.ce the entite responsibility for all money and prop
erty at each institution under its control upon the managing officer thereof." 

Section 1842, General Code, provides: 

"Each of said institutions shall be under the executive control and 
management of a superintendent or other chief officer designated by the title 
peculiar to the institution. suhject to the rules and regulations of the IJoard and the 
provisions of this act." 

This sect.ion further provides thst "he shall select and appoint ~;he nece~sarv 
employes." 

Section 1853, General Cod<', p10vides: 

"The board shall make rules tor the proper execution of its powers and 
may re11d1·e the performance of additional duties by the officers of the several 
institutions * * ., 

The last part of the sertion provides that if there are any apparent con:licts between 
the powers conferred by law as a managing officer and those conferred by this act upon 
the board, the presumption shall be conclusive in favor of the board. 

In view of the very broad powers conferred on your board by the provisions of 
this act, as above quoted, and by the whole act itself, I am of the opinion that yom 
board can lawfully adopt such a resolution as you refer to; and require a bond from 
the chief officer, holding him responsible for all money and property of such institu

. tion, of which he is given control. This would be a matter of economy, and obviate 
the trouble of requiring bonds from subordinates. 

Inasmuch as the chief officer appoints all the subordinate employes, he should be 
held responsible for their acts; and if he desires to protect himself, be should require 
a personal bond from such appointees to himself. 

Very truly yours, 
TrMoTnY S. HoGAN, 

Attorney General. 
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533. 

THE BOARD OF AD:O.riXISTRATIOX IS XOT A"LTHORI7ED TO PRODUCE 
AXD SELL IX THE OPF.X :O.IARKET ROAD BUILDING l\IATERIAL 
PRODI.CED BY COXYICT L.\.ROR. 

Section 41, article 2, of the mn.~litution of Oltio, inmlidates section '2236-L, fieneral 
Code, which prrwides that the boni'rl of arlministmtion may sell road building and ballasting 
material, dimensions and other slooP ·in the open uwrket. 

At the present time the board of wlministration has 110 authority to produce and sell 
through convict labor any of the nbrme mentioned conwwt/ities in the open mnrket. 

CoL1:;~mus, Omo, August 27, 1913. 

The Ohio Roard of Administrntion, Columbus, Ohio. 

GENTLF:~IFX:-In your letter of AugnRt 15, 1913, you say: 

"Your attention is called to an amendment to section 41 of article II 
of the constitution of Ohio, which was passed at a special election held Peptern
ber 3, 1\112, and which reads aR follows: 

"Laws shall be passed providing for the occupation and employment 
of prisoners sentenced to the several penal institutions and reformatories 
in the state; and no person in any such penal institution or reformatory, 
while under sentence thereto, shali be required or allowed to work at any 
trade, industry or occupation, wherein or whereby his work, or the product 
or profit of his work, shall be sold, farmed out, contracted or given away; 
and goods made by persons under sentence to any penal institution or re
formatory without the state of Ohio, and such goods made withi~· the state 
of Ohio, and such goods made within the state of Ohio, excepting those dis
posed of to the state, or any political subdivision thereof, or to any public 
institution owned, managed or controlled by the state or any political sub
division thereof, shall not be sold within this state unless the same are con
spicuously marked 'prison made.' Nothing herein contained shall be con
strued to prevent the pass:1p;e of laws providing that convicts may work for, 
and that the products of their ln.hor may be disposed of to the state or any 
political subdivision thereof, or for or to a.1y public institution owned or 
mana.ged and controllwl by the state or any political subdivision thereof. 

"I am directed to respectfully request your opinion as to whether the 
amendment quoted above invalidates section 2235-1 of the General Code, 
which pwvides that the board ~f administration are authorized to sell road 
bt~lding and ballasting materials, cj.imension and other stone, in the open 
market." 

Your inquiry raises the interesting question whether the above quoted section 
41 of article II, of the new constitution is self exacting; and whether in the light of its 
provisions, section 2235-1, General Code, is still in force, or repealed by implica.tion. 

Section 2235-1, General Code, reads as follows: 

"That the board of manap;ers of the Ohio penitentiary shall erect upon 
the s0d i:l.nd described in this act, such buildinp; or buildings as are necessary 
for the operation of a stone crushing plant end quarry, and shall equip the 
snid building or buildings for the purpose of manufacturing and the production 
of crushed stone, and in the preparation of road building and ballasting rna-
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terials to be sold by the board of managers of the Ohio penitentiary i,n the 
open market, and may also conduct the business of quarrying and selling 
dimensions and other stone." 

This section has never been specifically repealed, and is still in force, unless re
pealed by implication by the above section and article of the constitution. 

The scheduie to the new constitutipn provides that the several amendments, 
when adopted, shall take effect January I, 1913; and that "all laws then in force, not 
inconsistent therewith shall continue in force until amended or repealed." 

This presents the question squarely: Is section 2235-1 inconsistent "1\ith section 
41, article II, of the new constitution? 

I think it is; and that said statute is repealed by implication and no authority 
now exists for the board to operate thereunder by producing and selling in the open 
market such commodities as are mentioned in said statute. 

Note the language in the above article and section of the new constitution "And 
no person in any such penal institution or reformatory (referring to all such institutions 
in the state), while under sentence thereto, shall be required or allowed to work at any 
trade, industry m· occupatim1, wherein or whereby his work, or the product or profit of his 
work, shall be sold, farmed out, contracted or given away." 

The p10visions of the constitution above quoted, are clear, positive, unambiguous, 
mandatory and self explanatory. It only remains to determine whether the kinds of 
labor, materials and products, enumerated in sel'tion 2235-1, Genera.t Code, fall fairly 
within the purview of the inhibitive provisions of the above quoted specification 
of the new constitution. I believe they do. 

The operation, by. convict labor, under section 2235-1, of a stone crushing plant, 
the manufacture and production of road and ballasting material, the quarrying and selling 
dimensions and other stone, in the open market, certainly fall clearly "1\ithin the pro
hibitive language of the new constitution. 

It is just what the people of the state voted to prevent, when they adopted the 
part of the new constitution, relative to convict labor. The people are presumed to 
have known of the existing statute, and to have intended to abrogate it, and insert 
their will to that effect in article II, section 41. 

The constitution is the supreme law on a subject which it covers; and it is the law 
that statutes must yield to the constitution, where it is clear that the intention of the 
framers and adopters are manifest to that effect. 

Judge Bartley, in 1 0. S., 451, says: 

"No one will presume to controvert the position that all laws of the state 
inconsistent with any express protision and the clear intent of the constittdion, were 
abrogated when the constitution went into operation." 

He also recites the fact that the framers of the constitution of 1851 saw fit to pro
vide therein, that all la.ws consistent "1\ith said constitution should remain in force 
until ~mended or repealed, leaving it as a conclusion that those 1Wl consistent do not 
remain in force. 

In 2 0. S., 607, the supreme court, Thurman J., in referring to the constitution 
of 1851, says: 

"It follows, that all laws in force when the latter took effect, and which 
were not inconsistent with it would have remained in force "1\ithout an express 
provision to that effect; and all inconsistent laws fell simply because they were 
incon.~istent; in other words, all repugnant laws were repealed by implication." 

The supreme court of Illinois, 60 Ill., 8iJ, says: 
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"It must be presumed that the people who adopted the constitution 
understood the force of the language used * * * When the act is pro
hibited by clear and unambiguous language of the constitution, the policy 
of such inhibition, or the inconvenience that may ensue from its enforcement, 
is a matter with which the court has no concern, its duty bein!!: faithfully to 
enforce it." 

The same doctrine is laid down in Cooley on constitutional limitations, section 55. 
Chief justice ::\Iarshall in Gibbons vs. Ogdon, 9 Wheat, 188, says: 

"The framers of the constitution and the people who adopted it must 
have been understood to have employed words, in their natural sense, and 
to have intended what they meant." 

On page 92 of the above authority, the court in referring to the effect of the adopt
ion of a new constitutional provision on a general subject says: 

"If such an act would be unconstitutional if p11ssed after the adoption of the 
constitution, because of the inconsistency with it, would not the same act be 
annulled by it, if in existence at the time of its adoption? This court has 
said it would." 

I am, therefore, of the opinion that section 2235-1, if it had been passed ~nee the 
taking effect of the new constitution, would be void; and that although it was on the 
statutes at the l~tter date, it was repealed by the express provisions of article II, sec
tion 41, aforesaid; and your board has no right to produce and sell through convict 
labor, the commodities mentioned, in the open market. 

575. 

Yours very truly, 

ABSTRACT OF TITLE. 

TIMOTHY S. HOGAN, 

Attorney General. 

Deed from t>liny 0. Van Fleet and others to Toledo state hospital. 

CoL"CliBUs, 0Hw, October 31, 1\H3. 

The Ohio J:oard of Administration, Columbus, Ohio. 

GENTLE1JEN:-l be):( to acknowledge receipt of abstract of title to, and deed from 
Pliny 0. Yan Fleet and llthers, heirs of Lucretia T. Yan Fleet, to the Toledo stvte 
hospital for .the follo"in~ described premises: 

f'ituute in the township of Adams, county of Lucas and state of Ohio, and known 
as being 

The west one-half (Y:!) of the south one-half (7':;) of the southwest quarter (7.0 
of section number sm'enteen (17) in township number three (::1) rnited States 
reserve ol twelve miles sauare at the foot of the rapid~ of the ::\liami of Lake 
Erie containing forty (40) acres more or le~s." 

l have carefully examined the abstract and while some defects in the early history 
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of the title are apparent therefrom, 1 am of the opinion that the present owners have 
a. good and sufficient title. However, there are some ambiguities which should be ex
plained. 

By the will of Lucretia Van Fleet, found on page 27 of the abstract, all of her 
property was devised to her children, among whom are mentioned William F. Van 
Fleet and Blanch Pennington. The deed is signed by William T. Van Fleet and Mary 
Blanche Pennington, among others, and an affidavit as to whether these two persons 
who signed the deed are the same as those named in the will should be attached to 
the abstract. 

There are no uncancelled mortgages against said premises as disclosed by the 
abstract, except the mortgage given by Oscar White to Jame8 Buckingham, dated 
!\fay 2, 1862. This, however, has been long since barred by the statute of limitation 
and is not now a lien. 

A mortgage appears to have been given by Mary E. Pray to Norman Billings on 
July 17, 1909 on a par.: of the premises described in the caption. This mortgage was 
cancelled and my reason for calling attention to it is that the abstract does not disclose 
that Mary E. Pray was at any time a party to the title. If this is a mistake in copying 
the description, as stated in a letter from the superintendent of the state hospital, the 
abstract itself should be amended so as to show that fact. From what is before me, 
I cannot assume that the description of the real estate described in said mortgage, as 
shown by the abstract, is erroneous nor that said Mary E. Pray did not in fact have 
an interest in the land. If she did have any interest in the land, a quit claim deed 
from her should be obtained. 

The taxes for the year 1912, r.ccording to certificate of the abstractor, have been 
paid but the taxes for the year 1913, amount undetermined, are listed· as a lien. 

The deed has a clause which in effect exempts the grantors from the payment of 
taxes and assessments due and payable after the date thereof. The lien of the taxes 
and assessments, the payment ot which is sought to be avoided by the grantors, had 
attached at the time of the making of the deed and your board is without authority 
to exempt the grantors from the payment of such taxes by an agreement to assume 
the payment of the same. Before the purchase price is paid, the taxes for the year 
1\113 should be fully paid or an amount sufficient to P~'·Y the same should be deducted 
by your board from the purchase price. 

No examination appears to hr.ve been made in the United States courts for pend
ing suits or judgments against the grantors in said deed. In lieu of such examination, 
:;. certificate of the clerk of said court would be attached to abstract. The deed is given 
to the Toledo state hospital instead of the state of Ohio and it should he corrected in 
thai respect. This can be done when the deed is rewritten tor the purpose of elimi
nating the objectionable clause as to taxes.-

Your attention is. also called to the necessity of having an affidavit as required by 
section 2768, General Code, as amended in 102 0. L., p. 9\1, before the property can 
be transferred. 

Subject only to the foregoing qualifications, I am of the opinion that the state 
of Ohio will, upon the correction of the deed and abstract in the particulars above 
mentioned, acquire a good title to said premises in fee simple. 

The abstract and deed are herewith returned. 
Very truly yours, 

TIMOTHY S. HoGAN, 

Attorney Genl!ral. 
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638. 

AN EPILEPTIC CRE\llXAI,, NOT A RESIDENT OF THE STATE OF OHIO, 
SHOULD BE TAKEN CARE DF BY THE OIDO STATE BOARD OF 
AD:\IINISTRATION, AXD SHOULD NOT BE CONFIXED IN THE 
COUl\"TY JAIL. 

In the matter of John Henry Uobinson, an alleged criminal epileptic, now confined 
in the Hamilton county jail, and being a non-resident of Ohio, the probate court oi Hamilton 
county should notify the Ohio state board of admini.~tration under section 1819. Then 
the board should proceed under section 1820, and if they find him to be a resident of somB 
place in Kentucky, or other point out.Me of Ohio, they should order his transportation 
thereto, as prouided in said section. If his residence cannot be determined, then he should 
be disposed of under section 1.,1'1, General Code. 

CoLUMBus, 0H•0, December 2, 1913. 

The State Board of Administration, Columbus, Ohio. 

GENTLEMEN:-In your letter of September 27, 1913, which is accompa.nied by 
considerable correspondence and exhibits, you ask what action your board s)w.uld take 
with reference to John Henry Robinson, colored, an alleged Ciiminal epileptic, no\\ 
confined in the Hamilton county jail, awaiting disposition by the proper authorities? 

It appears, from the facts submitted herein, that said Robinson has been an epi
leptic for over fourteen years. He was confined in the Eastern state hospital of Ken
tucky, from June 7, 1910, to April 19, 1912, when he was discharged as "improved." 
On September 25, 1913, he was brought before the probate court of Hamilton county, 
Ohio, as an epileptic. The report of the physicians shows he is a dangerous, malicious, 
criminal epileptic, with ,laity epileptic convulsions. He shot a.n officer, and is of low 
mental calibre. The court refused to r>ommit him to the Ohio hospital for epileptics, 
because he had only been in Ohio a couple of months and was therefore a non-resident. 
He is further confined in the jail charged with shooting a police officer, with intent to 
kill. The prosecuting attorney of Hamilton county, where he is now confined, writes 
me as follows: 

"There is absolutely no evidence narrating this office prosecuting the case 
to trial, as it would be absolutely impossible to prove the necessary intent." 

The prosecutor further says, that at the time Robinson committed the act, he 
had enough cocaine in him to kill ten ord,inary men, and that he did not recover con
sciousness for th1ee or four days. The prosecutor also saye, that Robinson was "ab
S'llutely inesponsible for his act at the time he committed the crime, and did not know 
what he was dqing." 

I therefore conclude, from all the facts disclosed by the prosecuting attorney of 
Hamilton county, Ohio, that Robinson is an insane epileptic. lt would be dangerous 
to turn bim loose; and from his mental and physical condition he should not· he sent 
to any penal or reformatory institution. The evidence before me shows that said 
Robinson, when confined in the Kentucky institution, was a. resident of Girard county, 
in said state. The probate judge of Hamilton county, Ohio, has no~ lost jurisdict,ion 
of Robinson, and can notify your board of the true situation as shown by the facts 
set out above. 

Section 1818, General Code, provides as follows: 

"When application to a judge of the probate court is made for the com
mitment of a. person to a hospital for insane, a hospital for epileptics or the in-

2-Vol. II.-A. G. 
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stitution for the feeble minded, or whenever application to the superinten
dent of any other benevolent institution is made for the admi13sion of a person 
thereto, such judge or superintendent shall require answers to the following 
questions: 

"1. Where was the person born? 
"2. When did he become a resident of this state? 
"3. When did he become a resident of this county? 
"4. If not a legal re<>ident of state and county, on what ground is the 

application made?" 

Section 1819, General Code, as amended in 103 0. L., 446, reads as foUows: 

"If the judge or superintendent finds that the person whose commit
ment or admission is requested has not a legal residence in this state, or his 
legal residence is in doubt or unknown, and is of the opinion that such person 
should be committed or admitted to such institution, he shall notify without 
delay the Ohlo board of administration, giving his reasons for requesting com
mitment or admission." 

Section 1820, General Code, as amended i,n 103 0. L., 446, reads as follows: 

"The board of admistration by a committee, its secretary or such agent 
as it designates, shall investigate the legal residence of such person, and may 
send for persons and papers and administer oaths or affirmations in conduct
ing such investigation. At any time after investigation is made, and before 
or after the admission or commitment to such institution, a non-resident 
person whose legal residence has been established, may be transported there
to at the expense of this state." 

Robinson being an epileptic insane person, and a non-resident of Ohlo, the pro
bate court of Hamilton county should notify your board under section 181\J. Then 
your board should proceed under section 1820; and if you find him to be a resident of 
some place in Kentucky, or other point outside of Ohio, you should order hi~ trans
portation thereto, as provided in said section. 

This is the shortest and most practical solution of the case. If he is not a legal 
resident of the state, and his residence cannot be ascertained, then he should be dis
posed of unde1 secHon 1817, General Code, which reads as follows: 

"A person not a legal resident of the state shall not be admitted to a ben
ev.olent institution, but, after investigation as hereinafter provided, the board 
of state charities may authorize the reception of such person into an institu
tion, if the legal residence cannot be ascertained, or the peculiar circumstances 
of the case constitute, in their judgment, a sufficient reason therefor." 

Whatever dispoeition is made of him should be done speedily, as the jail is not a 
proper place for an insane epileptic. It is demoralizing on the other imates. Pos
sibly, correspondence with Kentucky authorities would result in their taking him 
back, without formal action on your part, as a matter of comity between states. 

Yours very truly, 
TtMOTHY s. HOGAN, 

Attorney General. 
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659. 

IXSAXE PRISOXERS TO BE :\IAIXTAIXED BY STATE-COUl\'TY FRO.\! 
WHICH PRISOXERf:' ARE RECEIVED XOT REQURED TO PRO
VIDE CLOTHIXG FOR SUCH PRISOXERS. 

Where a man sent to the penitentiary is later transferred to the Columbus state hospital 
as an iu8ane prisonu, the state ltzust pay the e.r penses of maintaining such insane prisoner 
at the slate hospital. The proL'isions of section 1816, General Code, prmiding for the 
payment of bills for the support of inmates of hospitals for the insane by the county from 
which the person came, has no application in this case. 

CoLUliiBUs, Ouw, November 18, 1913. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-In your letter of .Juiy 21, 191:3, you say: 

"Your attention is respectfully called to the attached correspondence, 
the substance of whlch is as follows: 

"Chas A. Madder, a convict, was sent to the Columbus state hospital 
from the Ohlo penitentiary and hls papers state that he was from Seneca 
county. In accordance with section 1816, General Code, 1910, the managing 
officer of the Columbus state hospital sent to the auditor of Seneca county a 
bill for clothlng furnished Madder. The same was referred to the prpsecuting 
attorney of Seneca county, who writes that while Madder was sent to the 
penitentiary from Seneca county, he was a reRident of Stark county and, con
sequently, Seneca county rouJd not be expected to pay for his clothing. 

''Will you please render this department an opinion as to whether Madder 
should be considered n.s a resident of Stark county or of Seneca county, and, 
also, as to whlcb county we should look to for payment for clothing furnished 
him." 

I am of opinion that section 18 L6, General Code, hae no application to Madder 
and that neither of the counties named in your letter is responsible for his clothlng 
under the rircumstanres. 

lt is admitted tha.t Madder was sent to the penitentia1y from Seneca county and 
later transferred to the Columbus state hospital as an insane prisoner. 

The Lima state hospital not being open to receive insane convicts, such 'prisonCis 
are disposed of under sections 2222, et seq., General Code. Section 2222 provides 
that when a convict in the penitentiary becomes insane, the warden shall notify the 
physician, who shJtl forthwith examine him, and if tl]e prisoner is found by him to be 
insane, he shall so certify to the warden, who shall forthwith confine the convict in the 
insane department of the penitentiary. 

Section 2223 then provides that after the confinement of such convici in the insane 
department of the penitentiary, if it is necessary, and the superintendent of the Colum
bus state hospital and the penitentiary physician so certify, such insane prisoner may 
be removed to said state hospital and confined ~n the portion thereof set aside for such 
purpose. 

Under sertion 2224, General Code, when the penitentiary physician or superin
tendent of the Columbus state hospital certifies to the warden of the penitentiary that 
a convict trn.nsfeiTecl from the penitentiary to the said hospital is restored so far to his 
proper mind that it is safe to put him at labor under his sentence, then said convict 
shall be returned to the penitentiary from said hospital and placed at labor under his 
sentence. 
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It wi.Q be seen that at all stages after being received at the penitentiary such a 
convict is subject to be conveyed thereto. He is in no sense an inmate of the state 
hospitJl, as others are, who are sent there directly from the various counties of the 
state through the probate courts. It follows then that the provisions of section 1816, 
General Code, which provide for the payment of bills for the support of inmates of 
hospitals for the insane by "the county from which the person came," have no application 
to the class of persons such as Madder. There is no provision in the statutes requiring 
counties from which such a convict was sent to pay for his clotliing. Section 1815, 
General Code, provides that all persons admitted to, or who are inmates of benevolent 
institutions, shall be maintained at the expense of the state, except provision is made 
therefor in chapters relating to particular institutions. There being no special provi
sion made, the state must pay under the general statute and the cot1.11ty is exempt. 

660. 

Very truly yours, 

ABSTRACT OF TITLE. 

TIMOTHY S. HoGAN, 
Attorney General. 

Deed to state of Ohio from .!. Wesley Phillips and Stella Phillips. 

CoLUMBUs, Omo, December 15, 1913. 

The Ohio Bom·d of Administration, Columbus, Ohio. 

GENTLEMEN:-! beg to acknowledge the receipt of your letter of December 9th, 
in which you enclose, for my examination and approval, abstract of title and deed 
to the state of Ohio from .J. Wesley Phillips and Stella Phillips, for the following de<
scribed real estate: 

"Situate in section 23, Gallipolis township, Gallia county, Ohio; being 
part of eight (8) acre lots numbers 1186 and 1187, section 23, township 3 
and range 14 of the Ohio company's purchase, and bounded and described 
as follows: 

"Beginning at the southwest corner of eight acre lot No. 1187, and run
ning thence north along the west line of said lot four hundred and ninety
five (495) feet, or to the center of the Mill Creek Road; thence with the center 
of said road north 50%: degrees, east four hundred and sixty-two (462) feet; 
thence north 4372 degrees, east sixty-six (66) feet; thence north 9 degrees, 
east two hundred and thirty-five and one-half (23572) feet, or to the north 
line of said lot No. 1186; thence east with the north line of said lot two hun
dred and fifty-two and three-fourths (252%:) feet, or to the northeast corner 
thereof; thence south with the east line of said lots Nos. 1186 and 1187 seven 
hundred and eighty-four (784) feet, or to a point thirty (30) feet distant 
northwest from the center line of the main track of the Hocking Valley Rail
road; thence along the northwesterly side of the Hocking Valley Railroad, 
south 5372 degrees, west, or parallel with and thirty (30) feet distant from 
the center line of the main track of said railroad, about four hundred and 
ninety-five (495) feet, or to the south line of said 8 acre lot ~o. 1187; thence 
west on the south line of said lot about two hundred and ninety-five (295) 
feet to the place of beginning and containing twelve (12) acres, be the same 
more or less." 

I have carefully examined these documents and from such examination I find 
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that the deed is properly signed, acknowledged and witnessed, and is sufficient in form 
to convey to the state of Ohio a fee simple title. However, I advise that before pay
ment is made, the ebstrret be corrected in the following particulars, to ·wit: 

"I. The interest of Sarah :\fot>h, acquired by virtue of deeds shown 
at pa~es 17 ancl IS of the abstrc.ct, does not apperrr to have been extin!!uished. 
If she is livinl!, a quit claim dern Fhouln be obtcined from her, and if she is 
nead Rl.;l'h dPrrl Fbonld be obtuin·n from hpr lP!!:tl heir~. 

"2. The t:bstract does no1 0iFclofc :my em,nection of the Columbus, 
· Hocking & Tolrno Rvilwny Co. "·ith this title, prior to the time that deed 

was 1dven by Fuin <'Omp:w:v to :\fuses :\foch, us shown at page 21 of the ab
stract. The nbstmct should be amplified so as to show how this corporation 
acquired title to the portion of the premises so sold by it to :\Ioses l\1och. 

"3. An affidavit F<howing "·he1her Francis Stewart, mentioned in the 
affidavit of Lillian Stewar ~ as one of the heirs at. law of R. L. Stewart, de
ceased, is the snme person !lS F. R. Stewart who signed quit claim deed to 
.J. Weslpy Phillip~, shown at pap.-e 30 of the abstract. 

"4 The statement of the county treasurer of Galiia county, as to the 
unpaid taxes agcinst this land, is indefinite and vague in that it does not 
disclose whether the amount mentioned represents taxes for the full year 
HJ13, due December, 1913, and June, 1914. These are now a lien upon the 
land and should be discharged before deed is finally a.ccepted and payment of 
the purchase money made. 

"5. While Jction is probably barred by the statute of limitations on the 
mortgage for ~F50.00, given by :Moses :Moch to John T. Halliday, on November 
22, 1884, as shown by the affidavit of J. E. Halliday, yet in order that there may 
be no question about it, we would prefer to have the mortgage relersed specifi
cally, by the heirs of John T. Halliday. 

"6. The mortgage from ,T. Wesley Phillips to Albert Moch, for ~400.00, 
dated December 28, 1912, is a lien and should be discharged." 

I am returning to you herewith the abst1act for correction in the respects indi
cated above, and "i1i retain the deed in my possession until abstract is returned and 
approved. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attarney General. 
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(To the Officers of the Various State Institutions) 

(To the Ohio Penitentiary) 
29. 

PRISONERS-8ENTENCE IMPOSED WHILST PRISONER IS AN INMATE 
OF PENITENTIARY COMMENCES AT EXPIRATION OF PRESENT 
TERM. 

Under the rule of the common law, when it is not otherwise provided, a sentence of 
imprisonment commences with the date of incrlrceration and if the subject of the sentence 
is serving a term, such sentence imposed whilst serving such term will run concurrently 
with the term being served. 

In Ohio, however, under sections 18601 and 13605, General Code, when a prisoner 
who is already serving a sentence in the penitentiary, receives a second sentence for another 
offense, the second sentence will not begin to run until the expiration of the term which the 
prisoner 1"s presently serving. 

CoLUMBus, Omo, November 25, 1913. 

HoN. T. H. B. JoNES, Warden Ohio State Penitentiary, Columbus, Ohi'l. 

DEAR StR:-In your letter of October 7th, you submit, for my opinion, the fol
lowi,ng state of facts: 

"No. 37363 was received at the Ohio penitentiary on January 15, 1907, 
from Belmont county, to serve three years for having in his possession burg
lar tools. On the 19th day of October, 1907, he was taken to the common 
pleas court of Franklin county for trial on another charge, and on the 25th 
day of October, 1907, he was sentenced by judge F. N. Digger, to serve ten 
years in the Ohio penitentiary, and returned to this institution. The admin
istration then in charge caused him to serve out his time on the first sentence, 
which expired on March 26, 1909, and then under a new number (39008) he 
began serving his ten year sentence, which will expire July 25th, 1915." 

You desiJre to know whether the pri~oner's sentence began on the day he was re
turned to the penitentiary, Oc,tober 25, 1907, or whether said sentence would com
mence at the expiration of the first sentence. 

It is a well settled rule that sentences need only state the duration and the place 
of imprisonment; it is not necessary to specify the time upon which the imprisonment 
is to commence. 

12 Cyc., page 779, No. 76, is as follows: 

"Date of commencement of punishment. All sentences in criminal 
proceedings take effect and begin to operate from the date of their entry, unless 
a different date be fixed by the court in the judgment. Hence it is not nec
es,sary that the date when punishment begins shall be inserted in the judg
ment. Rhea vs. U. S., 6 Okla., 45, 43 Pac. 1072. See also Ex. p. Gafford, 25 
Nev. 101, 57 Pac. 83 Am. St. Rep. 568." 

The following is stated on page 967, 12th vol. Cyc.: 

"When term begins.-(1) In General. The general rule is that the term 
of imprisonment for which the convict is sentenced begins with the first day 
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of actual incarceration in the prison to which his sentence has consigned him." 
And on page 968 of the same volume, the following statement is made: 

"When terms are concurrent. In the absence of a statute, if it be not 
stated in either of two or more sentences imposed at the same time, that the 
imprisonment under any of them shall take effect at the expiration of the 
others, the periods of time named will run concurrently and the punishment 
be executed simultaneously. The fact that the terms of imprisonment are 
to be successive must be clearly and expressly stated." 

In the case of ex parte, Gafford, 25 Nevada, 101, at page 103, the court said: 

"Petitioner alleges that he is illegally restrained of his liberty by the 
warden of the state prison. It is shown that on the 26th day of January, 1895, 
the petitioner was duly sentenced by the district court of Washee county to 
serve a term of four years in said prison, for the crime of an attempt to break 
jail; second, that on the 5th day of May, 1895, the petitioner and one Seward 
Leeper, upon a joint indictment, trial and conviction for the crime of an assault 
with intent to kill, were jointly sentenced by said court to serve a term of 
seven years in said prison, that it was not specified when said second term 
should begin, and that the petitioner has fully served said first term. 

''Council contends that the second sentence is void for uncertainty, in 
that it neither provides that the second term shall begin at the expiration of 
the first., nor at any other specified time. But a sentence which does not 
specify any time for imprisonment to commence is not void. The better 
practice is not to fix the commencement of the term, but merely to state its 
duration and the place of confinement, where the statute does not otherwise 
provide. (State vs. Smith, 10 Nev.; Bish. New Cr. Proc. 804, and cases 
cited). 

"Where the defendant is already in execution on a former sentence, and 
the second sentence does not state that the term is to begin at the expim.tion 
of the former, the second will run concurrently with the first, in the absence 
of a statute providing a different rule. (21 Am. & Eng. Enc. Law, 1075, 
note 4). 

999 

From these authorities, the general rule of law is apparent that sentences of im
prisonment must be definite and certain, and that when not otherwise definitely and 
certainly provided, the sentence will begin to run from the first day of incarceration 
in the prison to which sentence consigns the prisoner. 

In Ohio, however, express legislation has been provided for the situation pre
sented by you. I beg to refer you to sections 13601 and 13605, General Code, which 
are as follows: 

"Section 13601. A convict in the penitentiary who escaped or forfelt.P.rl 
his recognizance before receiving sentence for a felony or against whom an in
dictment is pending, may be removed to the county in which such conviction 
was had or such indictment was pending, for sentence or trial, upon the war
rant of the court of such county. This section shall not extend to the re
moval of a convict for life, except the sentence to be imposed or the indict
ment pending against him, is for murder in the first degree. 

"Section 13605. If such convict is acquitted, he shall be forthwith re
turned by the sheriff to the penitentiary to serve out the remainder of his 
term, but, if he is sentenced to imprisonment in the penitentiary, he shall 
forthwith be returned thereto by the sheriff and the term of such imprisonment 
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shaU begin at the expiration of the term for which he was imprisoned at the time 
of his removal. If he is sentenced to death, such sentence shall be executed 
as if he were not under sentence or imprisonment in the penitentiary." 

From these statutes, which are a codification of sections 7234 and 7236, Revised 
Statutes, and which were in effect at the time the prisoner referred to was sentenced, 
it is clear that when a prisoner, confined in the penitentiary, against whom an indict
ment for felony is pending, is removed for trial upon such indictment, and he is sen
tenced to imprisonment. in the penitentiary, the time of such impri.sonment shall begin 
at the expiration of the term for which he is imprisoned at the time of his removal for 
trial. This provision clearly supersedes the rule of common law above stated. 

I, therefore, conclude that the term of imprisonment, for which Ko. 39008, in 
this case, was sentenced by judge Bigger, will not ruh concurrently \\ith the balance 
of the term which the prisoner was serving at the time of the second sentence, but 
will begin at the expiration of the first -term as provided by section 13605, General 
Code. 

433. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHERE A PRISONER IS SENTENCED FOR TEN YEARS FOR BURGLARY 
AND SENTENCE IS SUSPENDED DURING GOOD BEHAVIOR AND 
HE IS AFTERWARDS SENTEKCED FROM ANOTHER COUNTY FOR 
FIVE YEARS, AND THEN THE SENTENCE FOR TEN YEARS IS PUT 
INTO EFFECT, HE SHOULD BE CO~SIDERED AS SERVING THE 
SENTENCES CONCURRENTLY AND BE RELEASED AT THE END 
OF THE TEN YEAJlS SENTENCE. 

Cumulative sentences may he modi'. in Ohio and also sentences may he made tc com
mence in f'utum. 

Where a pn:soner had been sentenced from J,icking county lo serve ten years for bur
glary and the sentence is suspended d11ring good behavior and the perwn is afterward 
convicted in Franklin county and sentenced .f."t•e years for burglary and larceny, the sentence 
to begin at the expiration of the Licking county .sentence, the sairl prisoner is serving the 
sentences concurrently if he is serving the Franklin county sentence at all and should be 
released when he has served ·the maximum time under the T licking county sentenre. 

CoLUMBUs, OHio, July 23, 1913. 

RoN. P. E. THOMAs, Warden, Ohio Penitenliary, Columbus, Ohio. 

DEAR Sm:-Your communication dated JI.Iay 10, 1913, in which you give the 
following statement of facts, duly received: 

"On the 1st day of May, 1913, there was received at this institution 
one Theodore H:>.ys, who was sentenced by the Franklin county common 
pleas court to serve 5 years in this institution for burglarizing an inhabited 
dwelling and larceny. Upon the certificate of sentence appe!l.red the following: 

" 'And it being made to appear to the court that the defendant is already 
under sentence for the crime of burglarizing an inhabited dwelling, it is ordered 
that the sentence herein imposed upon the said Theorclore Hays shall begin 
at the expiration of a sentence of ten years to the Ohio penitentiary, imposed 
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by the court of common pleas of Licking county upon the said defendant, 
Theodore Hays, on the 14th day of February, A. D., 1913, and suspended 
during !!:OOd behavior.' 

"On the day this prisoner was received, viz: :i.\Iay 1, 1913, we had re
ceived no official knowledge of :my such sentence from the courts of Licking 
county and therefore disregarded the above order, which was impossible to 
carry out, und star(ed the prisoner Hs,ys upon the said five year sentence 
immediately. 

"On the 5th day of :\by, 1913, we received a subpoena from the Licking 
county court, and in obedience thereto, on the 6th day of ::\fay, our deputy war
den delivered the prisoner Hays before the court of that county, whereupon the 
former sentence, which had been suspended, was placed in course of operation 
by the follo1':ing order of the court: 

'' 'This day came the prosecuting attorney, Howard Jones, on b'ehalf 
of the state; also came the said Edward Fi~her, alias Ted Hays, in custody 
of an officer, and it appearing to the court that the said defendant did on the 
14th day of February, 1913, enter a plea of guilty to the charge of burglary, 
and the POurt sentenced him, the said Edward Fisher, alias Ted Hays, to 
serve ten years in the Ohio penitentiary and pay the costs of prosecution; 
and for good cause shown the court suspended the sentence on conditions that 
the said defendant conduct himself as a law abiding citizen, and refrain from 
the use of intoxicating liquo:r8'. 

" 'It now appearing to the court that the said Edward Fisher, alias Ted 
Hays, has grossly violated the conditions of the suspension of his said sentence, 
the court orders that the suspension thereof be, and the same is hereby re
voked, and the said defendant is ordered to be taken forthwith to the Ohio 
penitentiary to begin his former sentence of ten years'. 

"When the prisoner Hays was returned to the penitentiary, on the even
ing of the 6th day of ::\fay, with certificate of sentence and the above order, 
we thought it our duty to have the ten year Licking county sentence begin 
on the 6th of ::.\Iay and run concurrently with the balance of the Franklin 
county sentence, which had commenced on the 1st of May. 

".Juay: In view of all the facts as above stated will you kindly advise 
me if we have acted correctly in this matter?" 

I desire to say in answer to your inquiry that it must be conceded that in this 
state cumulative sentences may be made, and that sentence may be pronounced to 
commence in fulura. This is clearly recognized in Williams vs. State, 18 0. S., 47. 

Sentences, whether they commence at once or in the future, must be definite and 
certain. The sentence of the Franklin county court provides as follows: 

"And it being made to appear to the court that the defendant is already 
under sentence for the crime of burglarizing an i.Ilhabited dwelling, it is ordered 
that the sentence herein imposed upon the said Theodore Hays shall begin at 
the expiration of a sentence of ten years to the Ohio penitentiary, imposed 
by the court of common pleas of Lickipg county upon the said defendant, 
Theodore Hays, on the 14th day of February, A. D., and suspended during 
good behavior." 

From this it will appear, (1) that Hays was already under sentence for burglariz
ing an inhabited dwelling; (2) said sentence was suspended during good behavior; 
(3) that if said Hay's crime was properly described there was no power in the court 
to suspend under the provisions of section 13708, General Code; (4) that the term 
of Hays was to commence at the expiration of a suspended sentence; (5) 



ioo2 OHIO PENITENTIARY 

~ 

that jurisdiction of the suspended sentence was in Licking county, Ohio, and, (6) that 
the ten-year term could not commence until its suspension was· set aside, and this 
involved the action of the Licking county court upon information and the production 
of Hays before that court. 

The commencement of the five year term, fixed by the court of Franklin county, 
Ohio, was without any degree of certainty at all, and in fact could not have been fixed 
at the time the Franklin county court imposed the same. I think the case of Williams 
vs. State, 18 0. S., 47, fully sustains this proposition and leaves it an open question 
as to whether Hays should be returned to the Franklin county court and resentenced 
or should be left to serve both terms concurrently as stated in your letter. 

I am of the opinion that the prisoner should be left as you have him, and that 
your action in the premises is correct, as I doubt the right of the state to ask for a re
sentence, and as Hays is not injured by the construction given, and action taken, he 
will not be heard to complain. 

I am, therefore, of the opinion that your action is correct and that the said prisoner 
is serving the sentences concurrently if he is serving on the Franklin county sentence 
at all, and as soon as he has served the maximum time under the Licking county sen
tence it will be your duty to discharge him. 

512. 

Yours very truly, 
T!MOrHY S. HoGAN, 

Attorney General. 

WHERE PRISONER IS PAROLED FROM THE PENITENTIARY AND HE 
IS AFTERWARDS SENTENCED ON ANOTHER CHARGE AND HIS 
PAROL IS REVOKED, THE I;AST SENTENCE BEGINS AT THE 
EXPIRATION OF THE FIRST SENTENCE. 

Where a prisoner is sentenced to the penitentiary for life, under the habitual criminal 
act, the right of parole is a part of the sentence and there is no legislative authority to take 
this right of parole away. 

If this be true, section 2175, General Code, controls cases where prisoner is relea.sed 
on parole and afterwards sentenced on another charge. The last sentence would begin at 
the expiration af the first sentence. 

CoLUMBus, Omo, August 11, 1913. 

RoN. P. E. THoMAs, Warden Ohio Penitentiary, Col11!1tbus, Ohio. 

DEAR Sm:-1 have your letter of August 8th in which you state: 

"That one Addis Lewis was sentenced to the penitentiilfY for life under 
the habitual criminal act; that Governor Herrick commuted his life sentence 
to twenty years; that on February 20, 1906, he was released on parole. The 
Parole was revoked October 11, 1906, and on December 5, 1!106, he was 
sentenced to the Ohio penitentiary for ten years from Pickaway county for 
forgery." 

Your queries are: 

"The habitual criminal act havin~ been repealed May 6, 1902, was there 
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power to parole ~m on February 20, 1906, and should the ten year sentence 
oommence v.ith the expiration of the twenty year sentence, or be served con
currently with it?" 

By the terms of the habitual criminal act, an habitual criminal was subject to 
parole. Lewis' sentence was for life, subject to such right of parole. The commuta
tion by the governor could not place him in the category of a pri,soner to whom a 
parole might be granted after serving the n{inimum term, consequently the question 
is whether the repeal of the habitual criminal act deprived Lewis of JW; right to a parole. 

This raises a question of far-reachi11g effect and of the greatest importance, and 
while there is no Eaving clause in the repealing act, and there is no doubt of the power 
of the legislature to make the repeal, yet there is grave doubt as to its being effective 
to deprive Lewis of a right which was his under his sentence. 

Thi,s does not raise the question as to whether the repeal was retroactive, but 
merely the power of the legislature to deprive Lewis of his right to parole. 

In my opinion the right to a parole, as found in sectio~ 2 of the habitual criminal 
act, must be read into and made part of the sentence for life, and that there was no 
legislative power to take it away. 

If this view be correct, section 2175, General Code, is applicable, and the Pick
away term commences with the expiration of the twenty year sentence. If it is not 
correct, then the parole was ·without authority, but inasmuch as it was given at Le"is' 
request, and he accepted it, he will not be heard to question its legality and his mouth 
is closed as to the validity of the parole, and the result is the same. 

The question as to when the first term expires must be determined under the rules 
controlling other cases. 

515. 

Yours very truly, 
TIMOTHY S. ROHAN, 

Attorney General. 

THE INDETERi.\IINATE SENTENCE LAW RELATES TO ALL SEXTENCES 
IMPOSED BY THE COURT AFTER THE INDETER:\IINATE SEN
TENCE LAW WENT INTO EFFECT. 

The indeterminate sentence law, found in volume 103, Ohio Laws, 29, was filed in 
the office of the secretary of state Febroory 27, 1913, and was effective on the 29th day of 
May, 1913. 

Any person sentenced on or after the 29th day of May, 1913, except those found guilty 
of treason or murder in the first degree, shall receive an indeterminate sentence. 

CoLUMBUs, Omo, September 26, 1913. 

HoN. P. E. THOMAS, Warden Ohio State Penitentiary, Columbus, Ohio. 
DEAR Sm:-In your Jetter of August 28, 1913, you inquire when the law as to 

indeterminate sentences to your institution became effective. This law, volume 
103, 0. L., page 29, was filed in the office of the secretary of stat.e February 27, 1913. 

This law was passed since the new constitution became effective. The time 
when laws are operative under the new constitution is expressed in article II, section 
1-c, as follows: 

"No law passed by the general assembly shall go into effect until ninety 
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days after it shall have been filed by the governor in the office of the secretary 
of state." 

It only remains then to compute the time according to the statutes. Section 
10216, General Code, says: 

"Unless otherwise specifically provided, the time within which an act 
is required by law to be done shall be computed by excluding the first day, 
and including the last; except that the last shall be excluded if it be Sunday." 

Section 102l7, General Code, says: 

"When an act is to take effect, or become effective, from and after a 
day named (in the new constitution in this case), no part of that day shall be 
included." 

Under the above rules, the law was effective on the 29th day of :May, 1913, at any 
time after midnight of the 28th. 

You also ask if the date of sentence governs, as to whether a man is to be com
mitted definitely or indefinite)y, regardless of the date of his conviction; and whether, 
when persons are sentenced for a definite number of years, after the above indeter
minate sentence law was in effect, they should be entered on your records as indeter
minates, regardless of the date of their conviction. 

Section 166, General Code, above referred to, says: 

"Courts imposing sentences to the Ohio penitentiary for felonies, ex
cept treason, and murderin the first degree, shall make them general and not 
fixed or limited in their duration." 

The latter part of the section says: 

"If through oversight or otherwise, a sentence to the Ohio penitentiary 
should be for a definite term, it shall not thereby become void, but the person 
so sentenced shall be subject to the liabilities of this chapter, and receive the 
benefits thereof, as if he had been sentenced in the manner required by this 
section." 

In view of the fact that this statute relates only to the sentence, the court should 
impose an indeterminate one, and you should enter such persons in your records as 
indeterminates, if sentenced after the above section was in force. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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623. 

THE CLERK OF COl:RT li~·WER THE XE\Y INDETER:\IIXATE SEXTEXCE 
LAW IS REQlJIRED TO F"CRXISH THE DOC"C:\IEXTS AXD IXFOR
:\IATIO.N PROVIDED FOR IX SECTION 13697, GEXERAL CODE, TO 
THE WARDE::\ OF THE PEXITEXTIARY. 

It is the duty of the clerk of court under uction 13697, General Code, to furnish the 
docwnents and informatian provided for in the said section in the cases of prisoners sen
tenced 1mder the new indeterminate sentence law upon demand to the warden of the peni
tentiary. 

CoLU~tBI::s, OHio, November 24, 1913. 

HoN. P. E. THOMAs, Warden Ohio Penitentiary, Columbus, Ohio. 

D~;AR Sm:-l:nder date of October 20th, you inquire as follows: 

''Is the clerk of court of various counties required, upon demand by me, 
to furnish the documents and information provided for in section 13697 of the 
General Code, in cases of prisoners sentenced under the provisions of the new 
Indeterminate Sentence Law (103 0. L. p. 29)?" 

The original indeterminate sentence law (Bates H. f:. 7388-6 and 7388-7) con
ferred on the courts the power to impose a "general sentence to the penitentiary" and 
prescribed the powers and duties of the board of managers of the penitentiary, and 
the duty of the clerk of comts when said general senter.ce had been imposed. 

These sections read as follows: 

"Section 7388-6. Every sentence to the penitentiary of a person here
after convicted of a felony, except for murder in the second degree, who has 
not previously been convicted of a felony and served a term in a penal institu
tion, may be, if the court having said caEe thinks it light and proper, a general 
sentence of imprisonment in the penitentia1y. The term of such i,mprisonment 
of any person so convicted anrl f'entenced may be terminated by the board of 
managers, as authorized by this act; but such impdsonment shall not exceed 
the mal'oimupl term provided by law for the crime of which the pdsoner was 
convicted and sentenced; and no such prisoner shall be released until after he 
shall have served at least the minimum term provided by law for the clime 
of which he was convicted. Provided, that any person now serving a sentence 
in the penitentiary, 01 that may hereafter be sentenced to the penitenfliary for 
two or more separate offenses, where the term of imprisonment for a second or 
further term is ordered by the court to begin at the exr,iration of the first and 
each succeeding term of sentence name.-) in the warrant of commitment, !!h'all 
be entitled to have hid succeer'in~ te-rm or terms of im; •risonmenL terminated 
by the board of mana11;ers, as proYided by law, at the expiration of th<' first term 
of sentence named in Gaid warrant of commitment, without serving the mini
mum term as herein provided under more than one of s3id sentence?." 

"Rection 73R8-7. Every clerk of any court by which a criminal shall be 
sentenced to said institution, whenever the term of such sentence may not 
be fixed by the court, shall furuish the warden or other officer having such crim
inal ip charge, a record containing a copy of the inrbctment and of any spe<Jial 
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plea; the name and residence of the judge presiding at the trial; also of the jurors 
and of the witnesses sworn on the trial; with a statement of any fact or facts 
which the presiding judge may deem important or necessary tor the full com
prehension of the case; and of his reasons for the sentence inflicted. The clerk 
of the court shall be entitled to such compensation in every case in which he 
shall perform the duties required by this act, as shall be certified to be JUst by 
the presiding judge at the trial, and shall be paid by the county in which the 
trial is had, as part of the court expenses. The clerk shall, also, upon any such 
conviction and sentence, forthwith transmit to the warden of the penitentiary 
notice thereof." 

The codifying commission in writing the present General Code carded into it 
that part of the indeterminate sentence law relating to the powers and duties of the 
board of managers, and that section prescribing the dut'es of the clerk of courts when 
such sentences were imposed, but failed to write into the code that part of the law 
confemng power on the courts to impose such general or indeterminate sentences. 

The two sections carried into the code by the commission, are no-lv known as sec
tions 2160 and 13697, and read as follows: 

"Section 2160. The board of managers shall provide for the conditional 
or absolute release of prisoners under a general sentence of imprisonment, 
and their arrest and return to custody within the penitentiary. A piisoner 
shall not be released, conditionally or absolutely, unless in the judgment of 
the managers there are reasonable grounds to believe that his release is not 
incompatible witl> the welfare of society. A petition or application for the 
release of a prisoner shall be entertained by the board. A prisoner under 
general sentence to the penitentiary shall not be released therefrom until he 
has served the maximum te1m provided by law for the crime of which he was 
convicted; and he shall not be kept in the penitentiary beyond the maximum 
term provided by law for such offense. 

''Section 13697. The clerk of a court by which a ciiminal has been sen
tenced to the penitentiary, if the term of such sentence is not fixed by the 
court, shall furnish the warden a record containing a copy of the indictment 
a.nd of any special plea, the name and residence of the judge presiding at the 
trial and of the jurors and witnesses sworn on the trial, with a statement of 
any fact or facts which the presiding judge may deem necessary for the full 
comprehen...<>ion of tbe case together with his reasons for inflicting the sentence. 
The clerk shall be entitled to such compensation for such record as the pre
siding judge certifies to be just :md shall be paid by the county wherein the 
trial was held. Upon such sentence tbe clerk shall Imthwith translcit to the 
warden nl the penitentiaty a notice thereof." 

On March 31, l!J13, I rendered an opinion to the Ohio board of administration, 
the substance of which was that, inasmuch M the codifying commission carried into 
the General Code as section 13697 all of section 7388-7, R. S., relative to the clerk's 
duties when indeterminate sentences have been imposed, and also carried into the 
General Code as section 2160, that part of section 7388-6 R. S., relative to the powers 
and duties of the board of managers when such indeterminate sentences have been 
imposed, it was not the intention of the legislature to deprive the court of the power 
to give an indeterminate sentence; that such power was still in the courts of this state, 
and that sections 7388-6 and 7388-7 R. S., were in effect in their entirety. 

But, aside from this opinion, now that the legislature has seen fit in 103 0. L., 
p. 89, to again confer on the courts the power to impose indeterminate sentences to 
the penitentiary, the clerk of courts finds himself in the same position as before the codi-
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fication was made, and it is his duty under section 13697 of the General Code, when 
indeterminate sentences have been imposed to furnish the warden of the Ohio peni
tentiary such information as such section requires. 

625. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Att07'ney General. 

SECTION 2166, OF THE GENERAL CODE, CO.NFERRED "CPON THE BOARD 
OF AD:\ll~ISTRATION POWER TO PAROLE PRISONERS AT THE 
END OF THEIR FIRST TER:\1 WHEN THEY ARE SERVING :VIORE 
THAN O.NE TER:\1 CONSECUTIVELY. UPON REPEAL OF THIS 
SECTION THE BOARD IS WITHOUT SUCH AUTHORITY. 

Under section 2166, General Code, the Ohio board of administration had power to 
parole prisoners at the expiration of their jirst term, when they were sentenced to ttvo or 
more terms running consecutively. Said section was subject to repeal by the legislature, 
and upon its repeal the board is without authority to parole such prisoners, notwithstanding 
such section was in full force and effect at the time sentence was imposed. 

CoLUMBus, Omo, December 1, 1913. 

RoN. P. E. THo~rAs, Warden Ohio Penitentiary, Columbus, Ohio. 
DEAR Sm:-1 have your letter of October 20th, in which you inquire substan 

tially as follows: 

"Did section 2166 of the General Code confer authority on the Ohio 
board of arlminiRtration to parole prisoners at the expiration of their first term 
when they were sentenced to two or more terms running consecutively?" 

"And i,f so, does the repeal of said section by the 'indeterminate sentence 
law' (1'03 0. L. 129) deprive such prisoner sentenced when said section was in 
operation, of the right to a parole the~eunder at this time?" 

Section 2166 of the G~neral Code reads as follows: 

"A person serving a sentence in the penitentiary, or hereafter sentenced 
thereto for two or more separate offenses, where the term of imprisonment 
for a second or further term is ordered by the court to begin at the expiration 
of the first and each succeeding term of sentence named in the warrant of 
commitment, shall have his succeeding term or terms of imprisonment termi
nated by the board of managers, as provided by law, at the expiration of the 
first term of sentence named in such warrant, without serving the minimum 
'term under more than one of such sentences." 

In answering your first question, I am of the opinion that the Ohio board of ad
ministration, which succeeded to the powers and duties of the board of managers of 
the penitentiary, had authority under this section to parole prisoners serving two or 
more terms consecutively at the· expiration of the first term. 

Your second inquiry, however, raises a more difficult question. The supreme 
court of this state, in re Kline, 70 0. S. p. 25, held that a conviction and sentence under 
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section 7388-11 R. S., commonly known as the "Habitual Criminal Act," does not 
confer upon the prisoner the right to be paroled at the discretion of the board of man
agers, which remains to him after repeal of said act. This court construed a parole 
statute as merely a "disciplinary regulation" and said: 

"As a disciplinary regulation it would no more confer a vested right upon 
the prisoner than would any other rule or regulation which may be promul
gated from time to time for the regulation of prisons and prisoners. It is not 
an essential part of the prisoner's sentence, and in its very nature and object 
it is subject to modification or repeal. And for the reason that it is not a part 
of the sentence, but extraneous to it, because it is only a tentative rule for 
prison government, a repeal of such legislation neither takes away any right 
of the prisoner nor in any manner affects his sentence theretofore made and 
put into execution." 

While the case just quoted was qualified to some extent in State vs. Lawrence, 
74 0. S., 43, the holding in the latter case in no way affects the question under con
sideration here, and I am of the opinion that section 2166 conferring authority on the 
board to parole certain prisoners was subject to repeal by the legislature, and upon 
such repeal the board is without authority to parole such prisoners, notwithstanding 
such section was in full force and effect at the time of sentence. 

This opinion modifies one rendered to you under date of September 26, 1913, in 
re Addis Lewis, but does not affect the conclusion arrived at in that opinion. 

648. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE COURT IS WITHOUT AUTHORITY TO SUSPEND A PART OF A SEN
TENCE IMPOSED UPON A PERSON FOUND GUILTY OF A FELONY . 

• Where the court sentences a prisoner to be confined in the Ohio penitentiary for a 
period of two years at hard labor, and the court, upon further consideration, suspends one 
year of the sentence and directs that after the ptisoner has served one year, less the lime 
that rnay be allowed for good behavior, the suspension of the balance of the sentence shall 
take effect. The court is without atdhority to pass sentence of this kind, and the prisoner 
must serve his sentence of tU'o years subject to any cleml'1!cy that may be extended by the 
board of administration or the governor. 

Cor,uMnus, OHio, November 17, 1913. 

HoN. P. E. THo~rAs, Worden Ohio Penitentiary, Columbus, Ohio. 

DEAR Sm:-In your letter of .1\ovember 8, 1913, you request my opinion as 
follows: 

"I should like your opinion as to when Mita Eremich, No. 41991, who 
was committed to this institution under the following certificate of sentence, 
should be released? 

"The regular form of certificate of sentence is filled out, stating that he 
was indicted for stabbing with intent to wound, and having entered a plea of 
guilty of stabbing with intent to wound, it is therefore the sentence of the 
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court that he be imprisoned in the penitentiary of this state, and kept at hard 
labor (no part of said time to be kept in solitary confinement) for the term of 
two years and that he pay the costs of the prosecution, etc. 

"Immediately below this, on a type-written sheet, pasted to the certi
ficate of sentence, appears the following: 

"It is the sentence of the court that the defendent be taken hence to the 
jail of this county and there safely kept, and that ·within five days he be taken 
to the Ohio state penitentiary at Columbu~, Ohio, there to be imprisoned for 
the pefiod of two years at hard bbor, but no part of said sentence to be solitary 
confinement, and that he pay the costs of this prosecution, for which judg
ment is hereby rendered against him. 

"Upon further consideration, the court suspends the execution of one 
year of the aforesaid sentence, and directs that after the defendant has served 
one year, less the time that may be allowed for good behaviour, the said sus
pension of the balance of said sentence shall at once take effect; providing the 
defendant conducts himself while so imprisoned as to obey fully all the rules 
and regulations of said Ohio state penitentiary. 

"It is a further condition of this suspension, that upon the defendant 
leaving said penitentiary, he shall absolutely refrain from using intoxicating 
liquors or visiting plttces where intoxicating liquors are sold or handled, and 
that he live generally a sober and industrious life, and obey fully the laws of 
the state of Ohio. 

"It is further provided, that during the time of said suspension said de
fendant shall be under the supervision of the penitentiary authorities. 

"Will you therefore kindly advise if it is my duty to discharge said Mita 
Eremich after he has served the short time under a one-year sentence, under 
the provisions of said certificate of sentence, and place him on parole during 
the remninder of his two-year sentence?" 

In the absence of statutes to the contrary, courts imposing sentences have the 
power to suspend them. In this state, however, the legislature has provided, in section 
13706 of the General Code, how and w]l('n sentenre~ may be suspended, and the courts 
ol this state in suspending sentences are restricted by such provi~ions. This section 
reads as followH: 

''In prosecutions for crime, except as hereinafter provided, where the de
fendant has pleaded or been found gmlty, and the court or magistrate has 
power to sentence such defendant to be confined in or committed to the pen
itentiary, the reformatory, a jail, workhouse, or correctional inetitution, and the 
defendant hn.s never before been imprisoned for crime, either in this state or else
where, and it appears to the satisfaction of the court or magi'ltrate that the char
acter of the defendant and circumstances of the case are such that he is not likely 
again to engage in an offensive course of conduct, and that the public good does 
not demand or require that he shall suffer the penalty imposed by law, such 
court or magistrate may suspend the execution of the sentence and place 
the defendant on probation in the manner provided by law.". 

When a prisoner has been sentenced to the Ohio penitentiary and the sentence 
has been suspended, the effect of this section is to place him on probation under the 
control of the Ohio board of administration, as provided in section 2210 of the General 
Code, which reads: 

"When a sentence to the penitentiary or to the reformatory has been im
posed, but execution thereof has been suspended, and the defendant placed 
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on probation, the effect of such order of probation shall be to place the de
fendant under control of the management of the board of managers of the 
institution to which he is sentenced. and he, shall be subject to the same rules 
and regulations as apply to persons paroled from such institutions." 

In the case under considerntion, the court did not see fit to suspend the sentence 
and place the defendant under the control of the Ohio board of administrrtion, but 
sentenced the prisoner to two years in the Ohio penitentiary, with the additional ord
er that after the short time on a year's sentence should expire the remainder of the sen
tence should be suspended provided the prisoner's conduct be good, and upon the con
dition that he refrain from the use of intoricating liquor during the remaining year. 

This, I am of the opinion, the court was without authority to do. 
The constitution of the state, and various sections of the General Code, delegate 

to the governor the power to grant pardons and commutations of sentences, and sec
tion 2169 of the General Code authorizes the Ohio board of administration to parole 
prisoners after they have served the minimum term provided by law fm the crime of 
which they were convicted. 

This, I think, clearly shows that it was the intention of the legislature that if a 
prisoner in the penitentiary should so conduct himself there as to deserve clemency, this 
clemency should be granted him at the hands of the governor or parole board. In other 
words, I believe the prisoner's conduct record in the penitentiary is to be considered 
by the prison authorities and the governor and not by the trial judge at the time ot' 
sentence. 

Admitting, then, that the court had no authority to suspend the latter half of the 
prisoner's sentence conditional upon his good conduct in prison, the question is what 
effect, if any, had the additional order of the court with reference to the suspension 
of the latter half of the sentence, upon the two-year sentence first imposed? 

The court, without quertion, had· authority to impose the two-year sentence 
but for reasons stated above, the second part of the sentence attempting to suspend· 
the second year of imprisonment, was void. 

1 t bas often been held, that where a sentence imposed is valid in part and void 
in part, the void portion shouid not necessarily, or gener:!liy, vitiate the valid ~ortion. 
See United St::ttes vs. Pridgeon, 153 U. S., 48 (38 L., cd. 631). 

For this reason, therefore, I am of the opinion that the prisoner, Nlita E1emich, 
must. serve the seutence of two years, subject of comse, to any clemency that may 
be extended by the Ohio board of administration or tht> governor. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the Ohio State l.Jniversity) 
406. 

ABSTRACT OF TITLE-PROPERTY OF J. C. BELT, SIT"CATED IX CLIXTON 
TOWNSIDP, FRANKLIN COUXTY, OHIO. 

COLl-"MBCs, Omo, July 31, 1913. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio Stale Unit·ersity, Columbu.q, Ohi.o. 

DEAR Sm:-1 beg to acknowledge receipt of abstract of title to lands owned by 
.J. C. Belt, which the trustees of the Ohio state university desire to purchase. Descrip
tion of said land as given in the deed from :\Iinnie Matlack and husband to J. C. Belt 
on page 89, is as follows: 

"Situated in the county of Franklin, in the state of Ohio, and in the 
township of Clinton, bounded and described as follows, to wit: 

"Being in qu,arter township three (3), township one (1), range nineteen 
(19), United States military lands. Beginning at the intersection of Lane 
avenue and the Fleniken pike; thence nmih eighty-five degrees (85 deg.) 
thirty-five minutes (35") west along the center of Lane avenue thirty-eight 
hundred and eighty-three feet (3883 ft.) to a stone i,n the center of the town
ship road; thence south three degrees (3 deg.) thirty minutes (30") west along 
the center of said township road and the Fairview Free Pike four hundred and 
sixty-four feet (464ft.); thence south eighty-five degrees (85 deg.) thirty-five 
minutes (35") east eleven hundred and fifty--rune feet (1159 ft.) to a stone; 
thence south three degrees (3 deg.) twenty-five rn,i.nutes (25") west six hundred 
and seventy-nine feet (679 ft.) to a point; thence south four degrees (4 deg.) 
thirty-five minutes (35") west one hundred seventy-one ·and five-tenths feet 
(171.5 ft.) to an iron pipe; thence south eighty-five degrees (85 deg.) thirty-five 
minutes (85") west one hundred seventy-one and five-tenths feet (171 J5 fl. to an 
iron pipe,. thence south eighty-five degrees (85 deg.) thirty-five minutes (35") 
west twenty-seven hundred eleven and seven tenths feet (2711. 7 ft.) to the 
center of the Fleniken Pike; thence north four degrees (4 deg.) fifteen minutes 
(15") east thirteen· hundred fourteen snd five tenths feet (1314.5 ft.) to the 
beginning, containing ninety-three and eighty-six hundredths acres (93.86 
acres) of land more or less, excepting seventeen and twenty hundredths 
(17.20) acres of land heretofore sold by grantors, leaving to be conveyed by 
this deed a balance or remainder of 76.76 acres more or less." 

The part of the aforesaid descrip¥on which is underscored is a repetition and 
should be omitted from the deed to be made to the university. 

It ·will be observed that said deed calls for 93.86 acres, except 17.20 acres of land 
theretofore sold by the grantors therein. The description of such tracts as were pre
viously sold are found on pages.73, 74 and 78 of the abstract and should be incorporated 
in the deed as an exception to the general description of the 93 acre tract. 

N' o examination appears to have been made of the United States court records to 
determine the existence or non-existence of pending suits or judgments in said court 
against the present owner of said premises. A certificate of the clerk of said court as 
to these matters should be attached to the abstract. 

X o liens of any character against said premises are disclosed by the abstract except 
a certain mortgage for 88,500.00 from :Minnie J\latlack and husband to the Buckeye 
State Building and Loan Company (page 83), the last half of the 1912 taxes amounting 
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to $40.36, the undetermined taxes for the year 1913 and the unpaid portion of a special 
assessment for the improvement of North Star avenue. 

Upon the discharge of the aforesv.id liens and the execution and delivery of a proper 
warranty deed, I am of the opinion that the unh·ersity will acquire a good and mar
ketable title to said real estate in fee simple. 

The abstract is herewith enclosed. 

407. 

Yours very truly, 
TL\IOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY OF HENRY HANSBERGER, SITU
ATED IN CLINTON TOWNSHIP, FRANKLIN COUNTY, OHIO, 

CoLuMBUs, OHio, July 31, 1913. 

HoN. CARL E. STEEB, Secretary, Board of 'J'ruslces, Ohio Sl!!le University, Columbus 
Ohio. 

DEAR Sm:-I beg to acknowledge receipt of abstract of title to land owned. by 
Henry Hansberger, which the trustees of Ohio State University desire to purchase 
described as follows: 

"Situated in the county of Franklin, in the state of Ohio, and township 
of Clinton. 

"Being lot No. 2 as the same appears upon the plat marked exhibit 'A' 
attached to the report of the commissioners in partition and as described in 
their report in the case of Lucy T. Nyers, plaintiff, against l\1innie Matlack 
and others, defendants, court of common pleas, Franklin county, Ohio, and 
numbered on the dockets of said court 46847, and recorded in the complete 
records of said case, volume 253, page 408, ct seq. to which case, plat report 
and the records thereof, reference is here made and more fully bounded and 
described as follows: Situated in and being a part of Quarter township 3, 
township 1, range 18, I. S. J\ti. lands in Clinton township, Franklin county, 
Ohio, beginning at a point at the center of Fleniken Pike; south 4 deg., 15"; 
west 1314.5 feet from the intersection of Lane Ave. and said Fleniken Pike; 
thence north 85 deg., 35"; west 2711.7 feet to an iron pipe; thence south 4 deg., 
35"; west 1209 feet to an iron pipe; thence south 85 deg., 35"; east 2720 feet to 
a point in the center of Fleniken Pike; thence north 4 deg., 15"; east along 
the center of Fleniken Pike, 1209 feet to the place of beginning, containing 
75.38 acres more or less." 

A careful examination of said abstract discloses the existence of several ambigui
ties and omissions, to which I desire to direct your attention. 

The deed of conveyance from John Huffman to Charles W. Hess (page 12) pur
ports to be for the same premises described in transfer No. 12, page 10. 

Reference to the latter shows that the property was acquired by Joseph Huffman 
from Washington Lakin. The abstract of title tq the piece of property owned by 
J. C. Belt, which I have examined and which covers part of the same promises in
cluded in this abstract, shows that the deed for said tract was from Joseph Huffman 
to Hess (see page 32, abstract of Belt property). 

Belson A. Sims and Westley O'Harra do not appear to have had title to the land 
conveyed by them to Ephraim Sells (page 25). This is also true of Margaret Shrum 
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et a!., grantors in Xo. 28. This abstract shows no title in William Tepper and v.ife 
for the premises conveyed by them to Ephraim Sells (page 26). However, the Belt 
abstract at page 38 thereof, shows that Tepper acquired title from Charles W. Hess. 

The proceeding leading up to the execution of the sheriff's deed on page 37 are 
not abstracted and it is impossible to leain the nature thereof, the names of the parties 
thereto or the description of the land sold, except by reference to page 20 of the Belt 
abstract. The latter discloses that said proceedings were for the foreclosure of mort
gages and marshalling liens, and that the premises were sold to Ephraim Hells. The 
abstract should be ampll,fied so as to supply the aforescid omissions. 

Xo examination appears to have been made of the "Cnited States court records 
to determine the existence or non-existence of pendiJlg suits or judgments in said court 
against the present ownPr of said premif>es. A cet1ificate of the clerk of suid court 
as to these matters should be attached to the abstract. 

Xo liens of any character ag::>inst said premijses are diselosed by the abstract 
except the last half of the 1912 taxes (840.4fJ), the undetermined taxes for the year 
1913 and the unpaid portion of a special assessment for the improvement of Xorth 
Star Avenue. 

Upon the correction of the abstract as above indicated, the payment of said liens 
add the execution and delivery of a proper warranty deed, I am of the opinion that 
the university will acquire a good and marketable title to said real estate in fee simple. 

Said abstract is herev.ith enclosed. 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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(To the Ohio University) 
233. 

ABSTRACT OF TITLE-PROPERTY OF ELI DUNKLE SITUATED IN ATHENS 
COUNTY. 

CoLt:MBus, Omo, May 6, 1913. 

RoN. DR. ALSTON ELLIS, President Ohio University, Athens, Ohio. 

DEAR SIR:-You have submitted to me for approval, an abstract of title of Eli 
Dunkle, for the following described real estate, which the president and trustees of 
Ol:].io university propose to purchase, situated in the city of Athens, county of Athens 
and state of Ohio, to wit: 

"Beginning six (6) feet north and five (5) feet west of the southeast 
corner of in-lot number four-hundred and fifty-six (456) in the city of Athens; 
thence running north fifty-four (54) feet; thence. west to the west line of in-lot 
number four hundred and fifty-seven (457); thence south to a point ten (10) 
feet south of the southwest corner of said in-lot number four hundred arid 
fifty-seven (457); thence south eighty-five and one-half (85}) degrees east 138 
feet to the place of beginning." 

A careful examination of said abstract discloses that the w.arranty in the deed 
from Jane Hibbard to Eli Dunkle (page 26) is made subject to a promissory note for 
$200,00 executed by said Dunkle to said Jane Hibbard. This claim should be released 
of record. 

The second half of the 1912 taxes are unpaid, and the undetermined taxes for the 
year 1913 are a lien against said premises. On the discharge of said liens and the 
execution and delivery of a proper warranty deed, the president and trustees of the 
Ohio universitywill acquire a good and sufficient title to said premises, ip fee simple. 

234. 

Very truly yours, 
TiliiOTHY s. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY OF GEORGE R. WALKER, SITUATED 
IN ATHENS COUNTY. 

·CoLUMBUs, OHio, May 6, 1913. 

HoN. DR. ALSTON ELLIS, President Ohio University, Athens, Ohio. 

DEAR SIR:-You have submitted to me for approval an abstract of title and 
warranty deed from George R. Walker for the following descpbed real estate which 
Ohio university proposes to purchase, situated in the city of Athens, county of Athens 
state of Ohio, to wit: 

"Beginning ¥Y (60) feet north and five (5) feet west of the south-east 
corner of in-Jot number four hundred and fifty-six; (456) thence running north 
fifty (50) feet; thence west parallel with the north line of said in-lot to the 
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west line thereof; thence south on the west line of said in-lot number four 
hundred and fifty-six (456), fifty (50) feet to the northwest corner of El,i 
Dunkle's lot; thence east on the north line of said Eli Dunkle's lot to the 
place of beginning." 

A careful examination of said deed and abstract discloses no liens or incumbrances 
against said premises, except the second half of the 1912 taxes, due June 20, 1913, and 
the undetermined taxes for the year 1913. 

Upon the discharge of said liens and the execution and delivery of the deed from 
George R. Walker, the president and trustees of Ohio university will acquire a good 
and sufficient title to said premises in fee simple. 

235. 

V cry truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY OF HATTIE J. BURSON, SITUATED IN 
ATHENS COUNTY. 

CoLUMBus, OHIO, May 6, 1913. 

DR. ALsTON ELLis, President Ohio University, Athens, Ohio. 

DEAR Sm:-You have subinitted to me for approval an abstract of title and 
warranty deed from Hattie J. Burson and husband, to the president and trustees of 
Ohio university, for the following described real estate, situated in the city of Athens 
county of Athens, state of Ohio, to wit: 

"Beginning twenty-five (25) feet west of the southeast corner of in-lot 
numbered sixty-four (64) and thence running west., forty-three (43) feet; 
thence north, one hundred and thirty-two (132) feet, more or less, to the north 
line of said in-lot numbered sixty-four (64); thence east, forty-three (43) feet; 
thence south, one hundred and thirty-two (132) feet, more or less, to the place 
of beginning." 

A careful exainination of said deed and abstract discloses no liens or incumbrances 
against said preinises except the second half of the 1912 taxes, due June 20, 1913, and 
the undetermined taxes for the year 1913. 

Upon the discharge of said liens and the delivery of said deed, thf: president and 
trustees of Ohio university will acquire a good ~~d sufficient title to said premises in 
fee simp1e. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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369. 

OHIO UNIVERSITY-ELECTRIC LIGHT PLANT-ADVERTISEMENT AND 
RECEPTION OF BIDS-CONTRACT. 

Money appropriated for the Ohio university by the legislature by house bill 674, in 
the sum of 815,000, for the completion of the electric Nght plant, comes within the require
ments of sections 3216 and 8218, et seq., providing for the advertisement and reception of 
proposals or bids, and providing for the execution of the contract entered into on the bid or 
proposal accepted. 

CoLUMBus, Omo, July 3, 1913. 

' HoN. ALSTON ELLIS, President of Ohio University, Athens, Ohio. 

DEAR Sm:-I have your favors of May 26 and 29, 1913, in which you call my at
tention to a recent appropriation. by the legislature to Ohio University in the sum of 
$15,000, i or the completion of an electric light plant, and in which you ask my opinion 
as to the expenditure of the appropriation which you state is special for the purpose 
named. You further say: 

"Auditor Donahey writes me that the appropriation is not subject to ref
erendum, and so is available for present use. However, he is in doubt as to 
whether we are not under the provisions of the general Code, which provides 
the manner in which public officers must proceed in the erection of public build
ings. We have no building to put up, but finally ready to complete lighting 
extensions that are now half put in. My wish is to use that $15,000 just like 
we u~e our appropriation fqr buildings and grounds, and for apparat~s and 
equipment; for as I see the matter, the cases are exactly the same. If we 
advertise for t.he work and give it to one bidder, we shall &e delayed in getting 
our plant, and in addition to that, we will loose about $3,000 in the matter 
of constructidn. Our people here are prepared to do all the necessary work, 
and all that we would have to do would be to make purchase of the different 
kinds of appamtus needed to put it in place. Of course, in buying this ap
paratus, we should solicit bids, but no one piece we require wouid cost more 
than the legal limit for such purchasP.s We have all the boilers that are re
quired. Further, we have most of the conduits already laid, and many of 
them already wired, so that is just a statement of the facts, as our purpose 
is to use the $15,000 for putting in some appiiances at the power house, ex
tending a few conduits, and placing the proper wires in them. All tbijl is 
preliminary to my asking definite inlormation as to what we can do in the 
matter, taking it for granted that the statements I have made herein are 
absolutely correct." 

The money referred to in the above inquiry is an appropriation for Ohio r:ni
versity, made by the legislature in house bill No. 674, April 28, 1913, and which reads 
as follows: 

"Completion of electric light plant, 815,000." 

Section 7925, General Code, makes provision for the support of this institution 
by annual tax levy; state~ the rate of taxation therefor, and further provides as follows: 

"This levy shall not hereafter be increased, but this shall not prevent 
such app10priations from time to time, a~ may be necessary, for apparatus for 
unive1sity purposes, exriusive of buildings." 
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Section 2314, General Code, provides as follows: 

"Before entering into contracts for the erection, alteration or improve
ment of n state institution or building or addition thereto, excepting the pen
itentiary, or for the supply of mateiials therefor, the al!;giegate cost of which 
exceeds three thousand dollfirE, each otficer, board, or other authority by 
law, charged "ith the supeni~icn thereof, shall make or cause to be made, 
the following: Full and accurate plr.n~, sho"ing all nece>'sary details of the 
work, with working plans suitable for the use of mechanics and other builders 
in such construction, so drawn and represented as to be plain and easily 
understood; accurate bills showing the exact amount of different kinds ot 
material necessary to the construction to accompany such plans; full and 
complete specifirations of the work to be performed, showing the manner and 
style required, "ith such directions as will enable a competent mechanic or 
other bu:Jder to carry them out, and afford bidders all needful information; 
a full and accurate eM;imate of each item of expense and of the aggregate cost 
thereof." 

Section 2315, General Code, provides that the plans, specifications, etc., shall be 
submitted to the governor, auditor of state and secretary of state, for approval 
Sections 2316 and 2317, General Code, provide for the giving of public notice of 
the time and place for the reception of sealed proposals from bidders on the 
work to be done. 
Section 2318, General Code, provides as follows: 

"On the day named in the notice, such officer, board or other authority, 
shall open the proposals and award the contract to the lower bidder. No 
proposals shall be considered unless accompanied by a bond from the bidder, 
with sufficient sureties, conditioned that, if accepted, the bidder will enter 
into and faithfully perform a proper contract in accordance 'vith the pro
posal, plans, Rpecifications and descriptions which shaH be made a part there
of. The contract shall not be binding on the state until submitted to the 
attorney general and he certifies thereon that he finds it to be in accordance 
with the provi~ions of the chapter." 

I assume it is not questioned but Ohio university is a state institution, and the 
building:s thereof are public buiidings within the provisions of section 2314, and that 
the question for determination here is whether the purpose calling for this appro
priation, and for which it is to be expended, in an improvement or addition to a state 
institution or building within the provisions of this section requiring contracts there
for to be made on competitive proposals or bids as provided for therein, and in the 
succeeding sections above noted. 

It appears that the erection of a building for, and as a part of, the electric li!!"ht 
plant, is not called for, but the vital question is whether the conduits, material and 
appliances to be furnished in the expenditure of this appropriation do not, when in
stalled, become such a component and permanent part of the buildings and realty of 
this institution as to constitute 8n improvement or addition thereto. The appro
priation is for the completion of an "electric light plant" and these words in them
selves. in the connection in which they are used, carry some import to the point that 
the appropriation is for a permanent improvement. :vroreover, I take it, the con
duits to be laid and the material and appliances to be furnished and installed are, for 
the most part to be so constructed, fixed and adjusted as to become fixtures and a part 
of the buildings and realty. This being true, it seems impossible to escape the con
clusion that the installation of an electric light plant is an improvment to this insti-
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tution and the buildings thereof. The above observations are based on the facts 
stated in your inquiry. I note however, that by act of the general assembly, April 
30, 1910, Ohio university received an appropriation, the terms of the act awarding 
the appropriation reading as follows: 

"Four central heating plants, with facilities .for electric lighting and power, 
$20, 000.00." 

It can be assumed consistent with the facts stated in your inquiry, that the plant 
to be completed is the plant for which the appropriation just noted was made. 

Section 2343, General Code, formerly section 795, Revised Statutes, provides: 

"When it becomes necessary for the commissioners of a county to erect 
or cause to be erected, a public building, " * * or an addition to or alter
ation thereof, before entering into any contract therefor or repair thereof, or 
for the supply of any materials therefor, they, the commissioners, shall cause 
full and accurate plans and specifications preliminary to the reception of bids 
for such work." 

Under this section, in circuit court of Crawford county, in the case of State, ex 
rei., vs. Commissioners, 17 C. C., 370, held as follows: 

"When the necessary machinery, pipes, radiators and appliances, con
stituting a steam heating plant, is erected in a public building, and is so se
.curely fastened to and connected with the building, as when completed, to 
form a part of it, such steam heating plant is 'an addition to such building' 
within the meaning of section 795, Rev. Stat., and the construction of such 
plant by the commissioners is go"erned and controlled by the provisions of 
that section." 
The court in its opinion says: 

''Counsel for respondents urges that this particular contract for the 
erection of a steam heating plant, is not included or covered by the provisions 
of the section just quoted, as not being a building, an addition or alteration of 
a building, and therefore, there is no requirement that the contract for its 
<"'onstruction be let at public or competitive bidding. The suggestion is not 
warded by the facts, and is wholly untenable as a legal proposition. The 
steam heating plant is of such character, and is attached to the building in such 
manner and for such purpose, that it becomes a part of it, arid so included and 
referred to in the section as 'an addition to a building' and the letting of a 
contract for its construction is governed by the provisions of the section." 

In the case of State, ex re!., vs. Commissioners of Butler county, 18 C. C., 275, 
where one of the questions involved was whether the construction of an elevator in a 
court house was an addition thereto, within the meaning of this section, the court says: 

"It seems clear to us, that if the putting in of this elevator into the court 
house is an addition or repair thereof, that the commissioners, by the terms 
of this section, must advertise as provided in the section, if the estimated 
cost is over 81,000.00, as was the case hP.re. And it seems equally clear to 
us that the impro,·ement in question w:>s an addition to, or an alteration of, 
the court house. It is evident from the proposals submitted and the speci
fications of the character of the work to be done, and what it would be when 
completed and a1tached to the building, that it would be a part thereof-
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certainly a fixture, and would pass "ith the realty. We see no reason what
ever for likening it to arti!'les of furniture, purely personal property, as to 
which the claim is that any amount may be purchased at private sale by the 
commissioners, which is doubtful. On this J!round alone we would be of the 
opinion that the commissioners- should be perpetually enjoined from carrying 
out this alleged contract." 

On the considerations above noted it is plain that were this appropriation and 
the expenditures thereof for the construction or erection of a complete electric light 
plant in buildings already erected, the same would constitute an improvemerrt and 
addition within the meaning of section 2314. Xor am I able to see that the comple
tion of an unfinished plant calling for the expenditure of the sum of money carried 
by this appropriation presents a question any different in kind. The question as I 
see it is not one as to furnishing equipment which is to be; and remain personal prop
erty, but one as to the erection or installation of a plant or system which becomes a 
component and permanent part of a state institution in its physical aspect as includ
ing its ground and buildings as well as the buildings themselves. If, on the con
siderations before noted, the erection of an electric light plant at this institution is an 
improvement and addition thereto and to the btti!dings thereof, the completion of an 
unfinished plant is no less such. 

You state that in buying apparatus needed in the completion of the plant, it was 
your intention to solicit bids, but no one piece that you would require would cost more 
than the legal limit for such purchases. As to this, it is to be noted that the purpose 
calling for this appropriation was one single and entire, to wit: the completion of an 
electric light plant, and it would be a violation of the spirit of the sections before noted 
applicable to the consideration of this question, to separate the money called for by 
this appropriation and the items of material needed in the completion of the plant 
into amounts less than 53,000.00 for the purpose of avoiding the competitive bidding 
required hy these sections. 

Lancaster vs. Miller, 58 0. S., 558, 573. 
Wing vs. Cleveland, 15 Bull. 50. 

I have no reason to take issue with your contention that this work can be done 
more advantageously and economically on the plan suggested and desired by you, but 
such considerations can have no bearing on the question submitted for my determi
nation, to wit, whether the purpose of this appropriation is within the sections noted 
and by them controlled. 

These statutes were enacted on a considemtion of a well defined purpose, looking 
to the protection of the state in the erection of its public buildings and'improvements, 
and they are not to be set aside in any particular instance on considerations of con
venience or even assumed or real advantage. 

I am of the opinion, therefore, that the expenditure of the money called for by 
this appropriation, comes within the requirements of sE'ctions 2314-2318, and suc
ceeding sections, providing for the advertisement for and reception of proposals or 
bids, and providing for the execution of the contract entered into on the bid or pro
posal accepted. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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31.7. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN ATHENS, OHIO. 

CoLUMBUs, Omo, June 12, 1913. 

DR. ALSTON ELI IS, President, Ohio University, Athens, Ohio. 

DEAR Sm:-I acknowledge the receipt of the abstract of title and warranty deed 
rom Louis Clark Moore and wife, to the president and trustees of the Ohio University, 
for the following describe.d re11l estate, to wit: 

"Situated in the city of Athens, county of Athens and st.atfl of Ohio, 
and known as being ten feet (10ft.) off of the south side of inlot numbered 
52 in said city, excepting all the stone coal under said ten feet, (1 0 ft.); also 
sixty feet (60ft.) off of the north side of inlot numbered 53 in said city." 

A careful examination of sa,id abstract discloses no liens or incumbrances agn.inst 
said premises except the undetermined taxes for the year 1913. The deed is duly 
~igned and acknowledged by Louis Clark Moore and '\vife. 

Subject to the foregoing liens, I am of the opinion that the grantees in said deed 
will acquire thereby a good and sufficient title to said premises, in fee simple. 

375. 

' Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN ATHENS COUNTY, OHIO. 

CoLUMBUs, Omo, July, 12, 1913. 

DR. ALSTON ELLis, President, Ohio University, Athens, Ohio. 

DEAR Sm:-You have this day submitted to me for examination and approval 
an abstract of title to, and deed from Clinton L. Poston and wife, to the president 
and trustees of Ohio University, for the following described real estate situated in the 
city of Athens, county of Athens and state of Ohio, to wit: 

"First Tract. Beginning at the southwest corner of outlot number thirty
one (31) in said city, and thence run'ning east four and fifty-five hundredths 
(4.55) chains to within fifty (50) feet of the middle of the Baltimore & Ohio 
Southwestern Railroad; thence north sixteen degrees (16 deg.); east, parallel 
with, and fifty (50) feet from the middle of said railroad, one and sixty-seven 
hundredths (1.67) chains; thence west five ( 5.00) chains; thence south one and 
forty hundredths (1.40) chains to the place of beginning, containing sill:ty
seven hundredths (0.67) of an acre, more or less, and being the same premises 
conveyed to Jane Root by Eliakim H. Moore, by his deed elated October 14, 
1896, and recorded in deed book 7.7, at page 271 of record of deeds in said 
county. 

"Second Tract. Beginning at the southwest corner of out-lot number 
thirty-two (32) in said city, and thence running north twenty and one half 
degrees (20~- deg.); west, one and fifty-three hundredths ( 1.53) chains; thence 
east five and &ixty-four hundredths (5.64) ch:..ins; thence south one and forty 
hundredths (1.40) chains to the southeast corner of said out-lot number thirty-
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two (32); thence west five (5.00) chains to the place of beginning, containing 
eighty hundredths (0.80) of an acre, more or less. 

"Tldrd Tract. Beginning at the northwest corner of out-lot number 
thirty-three (33) in S!lid eity, and thence running south one and thirty-eight 
hundredths (1.38) chains; thenee east five (5.00) ehe.inR to the east line of 
said otTt-lot number thirty-three (::!3); thence north one and thirty-eight hun
dredths (1.3~) chains to the northeast corner thereof; thence WE'st five (5.00) 
chains to the place of he;.innin!; and containing seventy-two hundredths 
(0. 72) of an acre, more or lE'l'~. 

"Fourth Tract. Beginning at the northwE>st corner of out-lot number 
thirty-three (33), and thence running south one and thirty-three hu,ndredths 
(1.33) chains; thence west two chains (2.00) to the west line of out-lot number 
one hundred and eighty-seven (187); thence north one and eighty-one hun
dredths (1.81) chain~; thence east one and eighty hundredths (1.80) chains 
to the east line of said out-lot number one hundred and eighty-seven (187); 
thence south twenty ar.d one-half (20:} deg.) degrees; east, fifty-five (55) 
links to the place of be,2,inning, containing thirty-l'ix hundredths (0.36) of 
an acre, more or less, being a part of out-lot number one hundred and eijrhty
seven (187) in said city, and also being the same premises deeded to Jane Root 
by Johnson H. Welch and wife, by their deed dated December 17, 1857, and 
recorded in deed book 77, at page 270 of record of deeds in sf\id county. 

"Fifth Tract. Beginning at the southwest. corner of out-lot number 
thirty-two (32) in said city, and thence running north twenty and one-half 
(20~) degrees; west, one and fifty-three hundredths (1.53) ehains; thence 
thence west twenty-one (21) links; thence south twenty and one-half (20~) 
degrees; east, two and eight hundredths (2.08) chains; thence west twenty 
(20) links to the east line of out-lot number one hundred and eighty-seven 
(187); thence south twenty and one-half (20·I} de!!,rees; east, fifty-five (55) 
links to the northwest corner of out-lot number thirty-three (33); thence east 
five (5.00) chains to the northeast corner of said out-lot number thi1ty-tluee 
(33); thence north fifty (50) links; thence east four and forty hundredths 
(4.40) chains to within fifty (50) feet of the middle of the Baltiwore & Ohio 
Routhwestern Railroad; thence north sixteen (16) degrees; east, parallel 
with and fifty (50) feet from the middle of said railroad; fifty-one (51) links 
to the south line of out-lot number thirty-one (31); thence west along the 
south lines of out-lots numbered thirty-one (31) and thirty-two (32), nine 
and fifty-five (\J.55) hur.dredths chains to the place of beginning, containing 
eighty hundredths (0.80) of an acre, more or less, and beipg out-lot numbered 
two hundred and niue (209/ in said city." 

I have made a careful examination of said abstract and as a result of such examina
tion I find that no liem; or incumbrances against said premises are disclosed by the 
abstract except the second half of the 1912 taxes, due June 20, 1913, and the unde
termined taxes for the year 1913. Xo examination appe:trs to have been made of the 
records of the "C"nited States court and I would suggest that a certificate of the Clerk 
of said court, as to the existence or non-existence of judgments against the present 
owner of said prope1ty and liens against the same, be attached to the abstract. The 
deed from C. L. Poston and wife to the president and trustees of the university is 
duly signed and acknowledged and is in proper form, and I am of the opinion that 
upon the dL~rharge of the v,bove mentioned liens, the grantee will acquire by said 
deed, a good and sufficient title to said premises in fee simple. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General 
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384. 

ABSTRACT OF TITLE-PROPERTY OF ALBERT J. JONES AND WIFE, 
SITUATED IN THE CITY OF ATHENS, ATHENS COUNTY, OHIO. 

CoLUMBUs, Omo, July 25, 1913. 

DR. ALsTON ELLIS, President Ohio University, Athens, Ohio. 

DEAR Sm:-You have this day submitted to me for examination and approval 
abstract of title to and deed from Albert J. Jones and wife to the president and trustees 
of Ohio university for the following described real estate, situated in the city of Athens, 
county of Athens· and state of Ohio, to wit: 

"First Tract. Beginning four (4.00) · chains south of the northwest 
corner of out-lot No. 30 and thence running east 1.81 chains to within fifty 
(50) feet of the middle of the Baltimore & .Ohio Southwestern railroad; thence 
south 33 deg. west, parallel with, and fifty (50) feet from the middle of said 
railroad 1.10 chains; thence south 28~ deg. west, parallel with, and fifty (50) 
feet from the middle of said railroad, 1. 75 chains to the north line of land for
merly owned by Johnson :M~ Welch; thence west 61 links to the west line of 
said out-lot No. 30; thence north 2.62 chains to the place of beginning, con
taining forty hundredths (0.40) of an acre, more or less, and being the east 
part of the same premises conveyed to Evan J. Jones by Johnson M. Welch 
and wife by their deed dated September 7, 1883, and recorded in deed book 
56 at page 4. 

"Second Tract. Beginning four (4.00) chains south of the northwest 
corner of out-lot No. 31, and thence running east .'5.00 chains to the east line 
of said out-lot No. 31; thence south 2.62 chains to the north line of land for
merly owned by Johnson M. Welch; thence west 5.00 chains; thence north 
2.62 chains to the place of beginning, containing 1.31 acres, more or less, and 
being the west part of the same premises conveyed to Evan J. Jones by John
son M. Welch and wife by their deed dated September 7, 1883, and reported 
in deed book 56 at page 4. 

"Third Tract. Beginning 4.34 chains south of the northeast corner of 
out-lot No. 32, and thence running south 2.28 chains to lands formeriy owned 
by Johnson M. Welch; thence west 7.14 chains to a point 26 feet south of the 
northeast corneJ: of in-lot No. 58; thence north 2.28 chains; thence east 7.14 
chains to the place of beginning, containing 1.63 acres, more or less, and 
being the same premises conveyed to Evan J. Jones by Samuel Axtell and 
wife by their two several deeds dated December 2, 1881, and March 29, 1888, 
and recorded in deed books 50, at page 57.1 and 62, at page 289, respectively. 

"Fourth Tract. Eighty-one and one-half (81!) feet off of the east end of 
out-lot numbered one hundred and ninety-eight (198) in E. H. and D. H. 
Moore's addition to said city." 

I have made a careful examination of said abstract and as a result of such examina
tion I find no liens or incumbrances against said premises as disclosed by the abstract 
except the undetermined taxes for the year 1913. 

The deed from Albert J. Jones and wife to the president and trustees of Ohio 
university is in proper form and is duly signed, acknowledged and attested. 

It is my opinion that upon the discharge of the above mentioned liens the grantee 
will' acquire by said deed a good and sufficient title to said premises in fee simple. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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386. 

OHIO UXIVERSITY-BOARD OF TRUSTEES :\IAY XOT APPROPRIATE 
PRIVATE PROPERTY BY COXDE:\INATION PROCEEDIXGS
STATE NORMAL COLLEGE. 

The board of tTWJtees nf the Ohio university hat·e no right under the statutes of Ohio 
to appropriate private property by condemnation proceedings for the needs of the university 
or of the slate normal college. 

CoLUMBUs, Omo, July 19, 1913 . 

RoN. ALSTON ELLis, President of the Board of Trustees of Ohio L'niversity, Athens, Ohio. 

DF-AR Sm:-Your favor of July 14, 1913, is received in which you inquire: 

';Has the board of trustees of Ohio university the right to condemn prop
erty i!l a case such as has been instanced-or in any case? If the trustees of 
the university, as such, have not such power, have they not as trustees ot 
the ·state normal college established by legislative act passed in 1902?" 

You call attention to the appropriations of money made at the last session of the 
legislature to conEtruct a building for the agiicultural department and the domestic 
science department of the state normal college. You state that the trustees of Ohio 
university have purchased a lot, prepared plans and have let a contract to construct 
such building. Also that the lot selected for the site of the building is not of sufficient 
size because of the provisicns of the building code, and that you desire to purchase 
additional ground adjoining this lot but that you are unable to agree with the owner 
as to the price. 

The right to appropriate private property for public purposes is a power which 
exists in the sovereign state under its right of eminent domain. The exerci:;e of this 
right is given to various political subdivisions ahd to private corporations by the legis
lature. Such acts are necc~sary in order to authorize the exercise of such right and 
they are strictly construed. 

The rule is stated in 15 Cyc. at page 567: 

"Inasmuch as the right of eminent domain is one which lies dormant in 
the state unless legislative action is had pointing out the occasion, mode, 
conditions, and agencies for its exercise, the right to exercise the power must 
be r·onferred by statute, either in express words or by necessary implication. 
The power should not be gathered from doubtful inferences, but should be un
mistakably expressed. 

"The power of eminent domain being in derogation of the common right, 
acts conferring it are to be 8trictly construed, and are not to be extended 
beyond their plain provisions. The right to exercise the power is strictly 
limited to the purposes specified in the statute conferring it." 

The Ohio university was made a body corporate by act in second Ohio Laws, 
page 193, under the name of "The President and Trustees of the Ohio Univereity." 

Section 2 of said act provided: 

"And be it further enacted, that there shall be and forever remain in the 
said university, a body politic and corporate, by the name and style of 'The 
President and Trustees of the Ohio University,' which body politic and cor-
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porate shall consist of the governor of the state (for the time being), the presi
dent, and not more than fifteen nor less than ten trustees, to be appointed as 
hezeinafter providJd." 

This act did not grant to the trustees of the university the right to condemn prop
erty. The reason therefor is apparent. By virtue of section 11 of the act the land of 
two townships was vested in the trustees for the purposes of the university. 

By virtue of section 16 of said act the trustees were authorized to reserve land 
sufficient for the buildings of the university. 

Said section 16, read: 

''And be it further enacted, that the said corporation shall have full power 
from time to time to contract for and cause to erect such building or buildings 
as they shall deem necessary, for the accomodation of the president, professors, 
tutors, pupils and servants, of said university; as also, to procure the necessary 
books and apparatus,ofor the use of said university, and shall cause payment 
therefor to be made out of the funds of the upiversity, and shall reserve such 
lot or lots in said town of Athens, as they deem necessary for the purposes 
aforesaid, and for the erection of buildings for the. use of the town and county." 

You call attention to the provisions of the act establishing a state normal school 
at the Ohio university. This act is now known as sections 7897 to 7901, inclusive,of 
the General Code. 

Section 7897, General Code, provides: 

"There are hereby created a.nd established two state normal schools to be 
located as follows: One in connection with the Ohio university, at Athens, 
and one in connection with the Miami university, at Oxford. 
Section 7898, General Code, provides: 

"Boards of trustees of such universities shall maintain at their respective 
institutions a normal school which shall be co-ordinate ·with existing courses 
of instruction, and be mainte.ined in such a state of efficiency as to provide 
proper theoretical and pre.ctical training for all students desiring to prepare 
themselves for the work of teaching. Such normal schools in each case shall 
be under the general charge and management of the respective boards of trus
tees of such universities." 

This act does not authorize the trustees of Ohio university to appropriate private 
property for the purposes of the normal school. 

The appropriations of money for the proposed building are made for the Ohio 
university, Athens, Ohio. 

In 103 Ohio Laws, 622, the appropriation is made os follows: 

"Building for agricultural department and the domestic science depart-
ment of the state normal college; cost not to exceed 890,000.00 ___ 825,000.00." 

Also on page 643 of 103 Ohio Laws: 

"Building for the agricultural department and the domestic science depart-
ment of the state normal college; cost not to exceed $90,000.00 ___ $65,000 00." 

No reference is made in these appropriations as to the purchase of any real estate. 
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I find no direct or specific authority of statute granting to the trustees of the Ohio 
University the right to appropriate private property, either for the university or for 
the normal college. 

Section 1807, General Code, provides: 

"When, in the judgment of the board of trustees or managers of a stale 
benevolent, correctional or penal instilttlion, it is necessary for such institution 
or for the accomplishment of the purposes for which it was organized, or is 
being conducted, to acquire any real estate, right of way or easement in real 
es1 ate, and the board is unable to agree ·with the owner or owners thereof upon 
the price to be paid therefor, it may appropriate such property in the manner 
hereinafter provided." 

The Ohio university is not a correctional or penal institution. If it comes within 
the provisions of this section it must be because it may be classed as a benevolent 
institution. 

I find no legal definition of the term "benevolent institution" which fits the present 
situation. 

In Dunham vs. Kauffman, 10 Nisi Prius, N. S., 49, it is held: 

"An organization whose main purpose is to prmote the temporal, moral 
or intellectual uplift of others, without pecuniary reward to itself or its pro
moters, is a benevolent organization within the meaning of the statute author-
izing benevolent and charitable institutions to consolidate." · 
On page 51, Rogers, J., says: 

"Benevolence does not merely consist in feeding the hungry and clothing 
the poor. It has a broader significance where the religious and moral needs of 
humanity are involved. Without going into a detailed discussion of what a 
benevolent soricty is, I am satisfied that whatever organization has for its main 
purpose the lending of a hand to promote the spiritual, intellectual and moral 
uplift of others, whethex it be its membms, without pecuniary teward to the 
society or its promoters, is a benevolent organization, and certainly these two 
organizations come within that definition, and the connection that they do not 
come within the Rtatute, in my opinion, is not sound." 

The statutes under consideration in this case are sections 10033, et seq., General 
Code, and the phrase "benevolent or charitable association" is used throughout the 
statutes. This signifies that the words "benevolent" and "charitable" are similar in 
meaning. The two organizations involved in the above case were the Women's Edu
cational and Industrial Union and the Young Women's Christian Assoriation. 

Loomis, J., says, on page 71 in case of Adye vs. Smith, 44 Conn. 60: 

''While it is t.rue that thexe is no charitable purpose which is not also a 
benevolent purpose, yet the convexse is not equally true, for there may be a 
benevolent purpose which is not charitable, in the legal sense of the term." 

In case of Chamberlain vs. Stearns, 111 Mass., 267, Gray, J., says: 

"The word 'benevolent,' of itself, without anything in the co~text to 
qualify or restrict its ordinary meaning, clearly includes not only purposes 
which are deemed charitable by a court of equity, but also any acts dictated 
by kindness, good will or a disposition to do good, the objects of which have 
no relation to the promotion of education, learning or religion, the relief of the 

3-Vol. II-A. G. 
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needy, the sick or the afflicted, the support of public works or the relief of 
public burdens, and cannot be deemed charitable in the technical and legal 
sense." 

In case of Norris vs. Thomson's Executors, 19 N. J. Eq., 307, the Chancellor, 
says on page 313: 

"The word benevolent is certainly more indefinite and of far wider range 
than charitable or religious; it would include all gifts prompted by good "\\ill 
or kind feeling towards the recipient, whether an object of charity or not. The 
natural and usual meaning of the word would so extend it. It has no legal 
meaning, separate from its usual meaning. The word 'charitable' has acquired 
a settled limited meaning in law, which confines it within known limits. 

From these definitions it appears that the word "benevolent" is a broader term 
than the word "charitable." That the term "benevolent" includes all purposes that 
are charitable and others which arc not considered as charitable in the legal meaning 
of that term. 

Education is considered as a charity, in the legal sense, not only in this country 
but in England as well. 

In Gerke vs. Purcell, 25 Ohio St., 229, it is held: 

"A charity, in a legal sense, includes not only gifts for the benefit of the 
poor, but endowments for the advancement of learning, or institutions for the 
encouragement of science and art, without any particular reference to the poor." 

White, J., says on page 243: 

"The meaning of the word 'charity,' in its legal sense, is different from 
the signification which it ordinarily bears. In its legal sense it includes not 
only gifts for the bedit of the poor, but endowments for the advancement of 
learning, or institutions for the encouragement of science and art, and, it is 
said, for any other useful and public purpose. 3 Steph. Com. 229. 

"The maintenance of a school is a charity. Gifts for the following purposes 
have been declared to be charities: For schools of learning, free schools, and 
scholars of universities;--------·" 

The work of education as promoted by the Ohio University would not be consid
ered a chmity in the common meaning of that term, but in its legal meaning the Ohio 
University is engaged in promoting a public charity, to wit-the education of youth. 

It may be urged that as the term "benevolent" applies to all things which are 
embraced by the word "charitable" in its legal sense, that therefore the Ohio Uni.ver
sity, as an educational institution may also be termed as a charitable institution and 
is therefore a benevolent institution. 

The Ohio university is no doubt doing a work of benevolence in the broad meaning 
of that term. That is, it is promoting "the intellectual and moral upiHt of othets." 

In what sense is the term "benevolent institution" used in section 1807, General 
Code, tlnpra? Does it apply to :Jll institutions that are doing a work of benevolence, 
01 does it apply to those institutions which are doing a work of charity in the common 
meaning or-that tetm? 

The intent of the legislature may be found by an examination of the l>istory of 
section 1807, General Code, and by the manner in which benevolent institutions and 
educational institutions have been treated and classified in the different divi8ions of 
he statutes. 
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The proviEions now found in sections 1807, 1808 and 1809, General Code, were 
first enacted by act of :\larch 30, 1875, as shown in 72 Ohio lt!.ws, 148. Under this act 
the power of appropriation was u:iven to the board of trustees of "any of the benevolent 
institutions mganized and conducted under the Jaws of the state." 

ThiR act did net refer to correctional or penal institution'3, nor was it placed under 
any particular heading or title of the statutPs. It was earned into the revised 'ltat11tes 
of 1880, us section 623 and placed in title V of part I, which title was headed "Benev
olent in~titutions." It wa~ amendPd in 92 Ohio laws, 343, to read the board of trus
tees "of any benevolent institution of the state." 

It remainPd under the above heading until the paesage of the General Code, 
wherein title V of part I was headed, "State Insdtutions," and correctional and penal 
institutions were included in the terms of the statute, and these institutions were also 
placed under title V. 

The various benevolent institutions of the state were treated in the revised stat
utes under said tit.le V. They included, under separate chapters, the board of state 
charities, the institution'3 for the deaf and dumb, for the blind, for feeble minded youth, 
soldiers and sailors home, the boy's and girl's industrial homes and similai iPstitutions. 

EduPational institutions, schools, colleges, and univerAities were placed under a 
separate title and part of the statutes. Benevolent institutions were considered under 
the part of the statutes classified as political, and schools and colleges under the part 
classified as civil. 

It is apparent from these classifications and divisions of the statutes that the 
legislature did not mean to include educational institutions in the term "benevolent 
institution" as used in section 1807, General Code. It has been seen that statutes 
conferring the right to exercise the power of eminent domain are strictly construed 
and it would require a liberal construction of this act in order to have it include edu
cational institutions. 

Special provision of statute is made to authorize boards of education to appro
priate private property. The trustees ol Ohio univerRity were not granted that power 
by the act by which it was organized or by the act establishing a nmmal college at 
that univereity. 

The term "benevolent institution," therefore, IJS found in section 1807, General 
Code, does not include educational institutions, Ench as colleges and universities. 

In any event another feature of the statutes would make section 1807, General 
Code, unavailable at the present time, in your case. 

Section 1809, General Code, provides: 

"lJpon the adoption of the resolution, application may be made by the 
board in its name to the court of common pleas or probate court of the county 
wherein the property is located, for the appropriation of the property or 
easement. Such property may be appropriated, appeals taken, and error pro
secuted in all respects as provided for the appropriation of private property by 
municipal corporation!!'. No such proceedings may be instituted unless sufficient 
money has been appropriated by the general assembly for the purpose of acquiring 
such real estate, right of way or easement." 

It does not appear that sufficient money "has been appropriated by the general 
assembly for the purpose of acqui1ing such real estate." The money appropriated is 
fm the construction of the building and not for the purchase of real estate. 

I am of the opinion, therefore, that the board of trustees of Ohio university have 
no right, under the statutes of Ohio, to appropriate property by condemnation pro
ceedings, for the needs of the university of the state normal college. 

Respect£ ully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Secretary C. N. & I. Board, Wilberforce University) 
596 

A MEMBER OF THE BOARD OF TRUSTEES OF WILBERFORCE UNIVER
SITY WHO ACTS AS SE;CRETARY MAY NOT RECEIVE COMPENSA
TION FOR SUCH WORK. 

Where a rnember of the board of trustees of Wilberforce university acts as secretary 
for the board, he may not receive compensation for such work, although an appropriation 
has been made by the legislature for the purpose of compensating him for his extra work. 

CoLUMBUs, Omo, November 5, 1913. 

HoN. B. F. STEWART, Secretary C. N. & I. board, Wilberforce 1miversity, Norwalk, Ohio. 

DEAR Sm:-I have your letter of July 15, 1913, as follows: 

"On May 22, 1913, I was appointed by the governor of Ohio, as one of the 
trustees of the C. N. & I. board, Wilberforce university, Wilberforce, Ohio. 
On July 14, 1913, I was elected secretary of the above named board. 

"The duties of the secretary are to keep a record of the business trans
actions of said board at its regular and special meetimgs. In addition to said 
duties of the regular and special meetings, said secretary has, on or about the 
15th of each and every month, requiring from one to two days, to exl!mine all 
bills of expenses and salaries, certifying to the correction thereof, of the C. 
N. & I. schools, and to sign all warrants for the payment of said expenses and 
salaries. . 

"Being a member of the said trustee board, the law governing the same 
does not provide any compensation for said trustees nther than the·traveling 
and necessary expenses to and from their place of residence to \\'ilberforce, 
Ohio, the place of meeting of said board. 

"The last legislature made an appropriation of $750.00 for salaries of sec
retary and trustee expenses section 103 0. L., 623). The question is whether 
the said secretary is entitled to compensation out of said appropriation for the 
said additional and necessary duties. Does the fact that said secretary, 
being also a member of the trustee board, bar him from compensation for nec
essary work done outside of the regular and special meetings of said board, 
inasmuch as there is an appropriation for the salary of a secretary and ex
penses of the trustee board." 

In reply to which I desire to say: 
The appropriation to which you call attention is in the following language: 

"Wilberforce university." 
• * * * * * * * .. 
''Salary of Secretary and trustees' expenses ______________________ $7 50 .. * .. * * *" 

Section 7980, General Code, reads in part: 

"The trustees shall receive no compensation, but shall be reimbursed 
their traveling and other reasonable and necessary expenses out of the ap
propriations under this subdivision of this chapter." 
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The board of trustees may select one of their own number to act as seretary of 
the board cannot be questioned, but when it comes to fixing his compensation as sec
retary, a very different question is presented, as it involves the right of the secretary, 
as a member of the board, to vote on t-he matter of his own salary. 

It has been held: 
"Co11tracts entered into between a board of p;n.s trustees of a municipal

ity and un ir:corporated company, v.hen a member of the board of gas trustees 
is at the same time an officer :.md personally interested in the inC'orporaterl 
company, are against public policy and void." 

(Coblet Co., vs. City of Findl:J.y, 5 C. C., 418, 5th Syl.) 

That this, as a proposition of lu.w cannot be questio~ed, must be conceded by all. 
The reasoning of Seney, J., on pages 429 and 430, in disposing of this quetion, is 

neither as clear nor as satisfactory as the 5th paragraph of the Syllabus above copied. 
That a member of the board of truetees may not act in a matter in which he is 

personally interested is too well established to call for authority to support it. In 
some cases his action is void; in others voidable merely; in others criminal, but in none 
may he reap an advantage from his position and action in connection therewith. The 
fact that he does not act, and leaves the matter to his co-trustees, who constitute a 
quorum of the board, does not aid the matter, nor change the situa1ion; the result is 
the same. 

That the secretary performs duties for which he should be paid is clear, but the 
question here presented is whether a member of the board, who must serve n.s such 
without compensation, may be selected as secretary and recover compensation as such, 
merely because an appropria.tion has been made to pay a secretary. I find that sim
ilar appropriations have been he;·etofore made, and while they clearly evince e legis
lative intention that the board of trustees of the Wilberforce university should have 
a secretary, and that he should be paid for his services, yet, I cannot conclude that 
such board is authorized to select one of their number to so act and pay him, in the 
absence of express authority to do w. 

The reason for this conclu~ion is that as an individual, he will endeavor to get 
not only the job, but the highest attainable compensation, while as trustee it is his 
duty to secure the best secretary at the lowest price. A Jisposition has been shown 
in many comts of !Dte years to look at regults merely, and where a trustee did not act 
in a mat1er in which he had an interest, or his vote was not essential to the result, to 
leave the matter stand unless some undue or unreasonable advantage was obtained. 
I believe the old rule to be the better, and that the strongest statement yet made and 
applicable to the ~ituation is that the true doctrine does not rest upon wrong done or 
advantage gained, but as stated by one of the e;reat Evglish chancellors upon that 
older principle of-"Lead us not into temptation." 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the President of Bowling Green Normal School) 
557. 

A CORRIDOR MAY BE C'OKSTRUCTED AS A PART OF A BUILDING FOR 
SCIEKCE AT BmYLHW GREEN KORMAL SCHOOL AKD PAID FOR 
FRO:\! THE APPROPRIATION FOR THIS BUILDING-LABORATORY 
FIXTURES THAT ARE PERMANENTLY ATTACHED TO THE BUILD· 
I~G MAY BE PAID FOR FRO:r.-1 THE APPROPRIATION" l\IADE FOR 
THE CONSTRUCTION OF THE BUILDING. 

1. A part of the appropriation made fqr the construction of a building for science and 
agriculture at the Bowling G1een normal school may be used for the construction of a 
corridor, this corridor to be a part of this buzlding. 

:?. All laboratory fixtures that are permanently attached lo the science building should 
be made a part of the plans and specifications for such building. Bids for such furnish
ings should be asked for as part of the enti1e bid for construction of the building. 

CoLUMBUs, OHIO, October 14, 1913. 

RoN. H. B. WILt.IAMa, P1esident of Bowling Green Normal School, New York City, N. Y. 

DEAR Sm:-ln reply to your request of recent date in which yon inquire: 

"The undersigned, having advisory power under the law in determining 
building pln.us for the Bowling Green state normal college, and having been 
especially directed by the board of trustees to vpprove the plans and specifi
cations for a building for science and agriculture lor which there is !l.ll appro
priation of $100,000; $50,CO•~ in ll:ll3 vnd $50,000 in 1914, respectlully re
quests an opinion on the following questions: 

"1. Can any part of this approprhtion be :1sed for the construction 
of !I connecting "Orridor between the administrution building and the science 
building, pwvided the plan~ for such corridor sre made::> part of ih'! plfnS fm 
the latteJ building? 

By way of explanation, permit me to say that the general bnildi n,g ~cbcme 
contemplates the erection of three buildings for instruction purpooes, viz. :the 
administration building, J. building for science and ngriculture, and a building 
for combined purposes of a library and practice school. The plans fo1 the 
administtation building, which is now under construction, provide for locker 
rooms for both sexes. It is proposed to connect the administration and science 
buildings by' an enclosed corridor and to eliminate locker rooms from the 
plans for the latter. It will be necessary vlso to build a tunnel between these 
buildings to carry the heating mains, and it is found that these two connecting 
features can be constructed at the same time at a saving of considerable ex
pense. 

"2. Can any part of this appropriation be used for the installation of 
laboratory fixtures such as !'tandard students' and instructors' tables for the 
teaching of agriculture, biology, physics, and chemistry, if such equipment is 
connected with the general plumbing or wiring of ~he building? 

"3. If, in your opinion, part ot this appropriation can be used for the 
pmposes mentioned in question 2, must the plans for each equipment be made 
a part of the general plans and specifications, or may they be separated from 
the general plans, and may contracts for the same be Jet apart from the gen
eral contract, or eveu at a later date, the object being to have gas, water, and 
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electricity roughed in only unde1 the plans and specifications now being pre
pared by the aichitectf', Howard & Merriam? 

"While in Columbus, recently, I went over these questions with judge 
:\IcGillivary, and since they are involved in the preparation of the plans for 
the building for science and agriculture, work on which is now in progress, an 
early reply will be appreciated." 

The appropriation tor 1!113, found on page 624 of 103 Ohio Laws, reads as follows: 

"Building for science and agriculture; cost not to exceed SlOOO,OOO. 
--------- ------------------ -- ------ ------------------------))50, 000." 

And your first inquiry ~ea.lly goes to the question whether you can use any part 
of this for the construction of a corridor connecting the administration and science 
building, provided the plans theteof are made part of the plans of the science building. 

This corridor being a necessary and proper part of the general plans of the school 
buildings, I can see no valid reason why it cannot be made a part of the science build
ing and paid out of the appropriation mentioned. 

The answer to your second question really involves the determination whether 
these laboratory fixtures are or are not made part of the science building. If they 
are made parts of the building, instead of mere furnishings of it, that is, if they are 
permanently attached to and made part of the science building and not merely placed 
in it, as furnishings which may be taken out and placed elsewhere at pleasure, they 
can be included and should be in the plans and specifications of the science building. 
If not so included, and made part of that building, their purchase and installation 
would have to be deferred until such time as an appropriation was made for the pur
pose of furnishing the building. 

In answer to yout third inquiry, I desire to say that if the fixtures mentioned in 
your second question are made part of the plans and specifications of the science build
ing, and thereby made payable from this appropriation, they become a part of the 
general plans of the building and should not be separated from them this appropri,(l
tion, they become a part of the general plans of the building and should not be sepa
rated f10m them, but bids for such furnishings should be asked for as part of the entire 
bid for construction of the building. 

In regard to whether such equipment be made a part of the general plans and 
specifications or may be separated from the general plans * * " and may con
tract for the same be let apart from the general contract, or even at a later date, I am 
of the opinion that as section 2362, General Code, provides that the officers or board 
authorized to contract shall, "advertise and receive proposals for furnishing materials 
and doing the work necessary for the erection thereof, shall require separate and d~s
tinct proposals to be made for furnishing such materials or doing such work, or both, 
in their discretion, for such separate and distinct trade or kind of mechanical labor 
employment or business entering into the improvement," and sectiorill 2363 and 2364, 
read: 

"Section 2363. When more than one trade or kind of mechanical labor, 
employment or business is required no contract for the entire job, or for a 
greater portion thereof than is embraced in one such trade or kind of mechan
ical labor shall be awarded, unless the separate bids do not cover all the work 

· and materials required or the bids for the whole of for two or more kinds of 
work or materials are lower than the separate bids therefor in the aggregate." 

"Section 2364. The contract for doing the work belonging to each 
separate trade or kind of mechanical labor, employment or business or for 
the furnishing of materials therefor, or both, shall be awarded by such officer, 
board or other authority in its discretion, to the lowest and best separate 
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bidder therefor and shall be made directly with him or them in the manner 
and upon the terms, conditions and limitations as to giving bond with security 
and otherwise as prescribed by law, unless it is let as a whole, or to bidders 
for more than one kind of work or materials. The provisions of this and the 
preceding two sections shall not apply to the erection of buildings and other 
structures of a less cost than ten thousand dollars." 

It seems clear to me that whilP the general plans should, and must include ful1 
details of the improvement and the advertisement for bids must be as broad as the 
plans and specifications, yet in making the contract or contracts and accepting the bids 
the board must be governed by the re!!trictions found in section 2363, General Code 
and the limitations as to estimates and appropriations found in section 2323, General 
Code. 

Believing the above fully answers your inquiry, l am, 
Very truly yours, 

TrMOTHY S. HoGAN, 
A t!orney General. 
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(To the Lima State Hospital) 
247. 

E:\IPTYIXG OF SALT WATER OF OIL WELLS IXTO STREA:\IS FROM 
WHICH STATE HOSPITAL RECEIVES WATER SUPPLY XOT SUB
JECT TO CRDIIXAL PROSEGGTIOX-IXJUXCTIOX. 

Since the occasional emptying of salt water of oil u·ells into streams in which a state 
hospital receiL·es its water supply is not Ia be classified as a public nuisance, detrimental 
to health or comfort, nor as a pollution of the source of any public water supply, such an 
act is not covered by criminal statutes in· tlds stale. 

1Vhen such act amounts to a substantial interference with rights, howe1.er, an injunc
tion is the proper remedy to protect the same. 

CoLUMBus, OHio, April 30, 1913. 

HoN. S. A. HosKINs, President Lima State Hospital Commission, Wapakoneta, Ohio. 

DF.AR Sm:-In your letter of February 26, 1913, you say: 

"I am directed by the comrnissiQn for the erection of the Lima state 
hospital to procure your opinion upon the following state of facts: 

"There is a stream of water running through the state lands at the Lima 
state hosp)ital known as Sugar creek, and it is from this "stream that the com
mission finds it necessary to procure its water suppiy for the institution. In 
the Sugar creek valley and extending several miles above the state lands are 
a number of oi,l wells now being pumped from time to time, and the salt water 
from these wells is emptied into Sugar creek, and so contaminates the water 
as to make it unfit for boiler uses. These wells are not abandoned wells, but 
are all wells of several years standing, which are only pumped intermittently. 
The water is only emptied into the stream from time to time, and there are 
days when the water is comparatively free from salt, but at other times the 
conditions are such as to render the water unfit for use. 

"The commission desires to know whether or not there is any authority by 
which the emptying of this salt water into Sugar creek can be stopped." 

From your statement of facts, it does not appear that this discharge of salt water 
amounts to a pollution of the stream so as to interfere v:ith the public health, or with 
the health of those who will occupy your institution. Therefore the act complained of 
does not fall within any criminal statute of Ohio, as to the pollution of streams. 

Section 12647, General Code, provides: 

"Whoever intentionally throws deposits or permits to be thrown or depos
ited, coal dirt, coal slack, coal screenings or coal refuse from coal mines, refuse 
or filth from a coal oil refinery or gas works, or whey or filthy drainage from 
a cheese factory, into a river, lake, pond or stream, or a place from which it 
may wash therein, or causes or permits petroleum, crude oil, refined oil, or a 
compound, mixture, residuum of oil or filth from an oil well, oil tank, oil vat 
or place of deposit of crude or refined oil, to run into or be poured, emptied or 
thrown into a river, ditch, drain or watercourse, or into a place from which it 
may run or wash therein, upon conviction in the county in which such coal 
mine, coal oil refinery, gas works, cheese factory, oil well, oil tank, oil vat or 
place of deposit of crude or refined oil is situated, shall be fined not less than 
fifty dollars nor more than one thousand dollars." 
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This statute is not broad enough to cover the case submitted by you. 
Section 1249, General Code, provides: 

"Whenever the council or board of health of a city or village, the com
missioners of a county, or the trustees of a township set forth in writing to 
the state board of health, that a city, village, corporation or person is per
mitting to be discharged sewerage or other waste into a stream, water course, 
lake or pond and is thereby creating a public nuisance detrimental to health 
or comfort, or is polluting the source of :my public water supply, the state 
board of health shall forthwith inquire into and investigate the conditions 
complained of." 

You will see by this section, the act must amount to a public nuisance detrimental 
to health or comfort, or the pollution of the source of any public water supply, before the 
board of health can take the matter up. If the act continues, and amounts to a sub
stantial interference with your use of the water for boiler purposes, an injunction 
would, in my opinion, be the proper remedy to protect the same. This is the only 
remedy which I now see covering the matter. 

552. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE MARY D. DUNN TO STATE OF OHIO, PROPERTY 
SITUATED IN COUNTY OF ALLEN, STATE OF OHIO. 

CoLUMBUs, Omo; October 14, 1913. 

DR. M. F. HussEY, Superintendent Lima State Hospital, Lima, Ohio. 

DEAR Sm:-Under date of September 12th, you submitted to me for approval 
a warranty deed from Mary D. Dunn to the state of Ohio for the following real estate 
situated in the county of Allen, state of Ohio, to wit: 

"A certain tract of land in Bath township, Allen county, Ohio, in the east 
half of the southeast quarter of section 7, town 3 south, range 7 east, described 
as follows: 

"Beginning at a pin in the center line of Sugar Creek road, nine hundred 
and ninety-four and 2/10 (994.2) feet west of a stone at the southeast corner 
of said section, said line bearing about south eighty-nine degrees and thirty 
minutes (89-30) west, thence turning a deflection of one hundred and eight 
degrees and fifty-three minutes (108-53) to the right for a distance of six 
hundred and fifty-seven and 34/100 (657.34) feet to a corner of a fence along 
the right of way of the Lima and Toledo Traction company, thence turning a 
deflection angle to the left of six degrees and one minute (6-01) fo.r a distance 
of fifty-one and 24/100 (51.24) feet to a stake along the right of way of the 
Lima and Toledo Traction company, thence turning a deflection angle to the 
left of ninety-nine degrees and four minutes (99-04) for a distance of five 
hundred and twenty-five and 95/100 (525.95) feet to a pin in the center line 
of a road, thence turning a deflection angle of ninety-one degrees and forty
six minutes (91-46) to the left for a distance of seven hundred and seven and 
15/100 (707.15) feet to a pin in the center of Sugar Creek road, thence turning 
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a deflection angle to the left of ninety-two degrees and four minutes (92-04) 
along the center line of Su11:ur Creek road for a distance of three hundred and 
twenty-five and 8/10 (325.8) feet to the place of beginning, containing six and 
8/10 acres. 

"And the said grantee does for itself and assigns hereby agree and cove
nant with said grantor, her heirs and assigns, to keep open perm~nently a 
road that now begins at Sugar Creek road and runs north through above 
described premises and through other land owned by said grantor, which land 
lies north of above described premises, so that said grantor, her heirs and 
assigns shall always haYe a mode of ingress and egress to and from her said 
land by said road." 

Said deed has been duly signed, acknowledj!;ed and recorded. 
Pursuant to my request on October 9th, you furnished 9bstract of title to said 

premises. 
I have carefully examined the abstract and find no defects in the title as disclosed 

thereby. Taxes for the year 1913 are a lien and should be discharged before the pur
chase price is paid or a sufficient amount should be retained 'out of the purchase price 
to pay said taxes. No examination appears to have been made in the federal court 
for pending suits and judgments against Mary D. Dunn. In lieu of such examination 
a certificate of the clerk of the proper court as to these matters should be attached to 
the abstract. 

Subject only to the forego~g qua4(ications, I am of the opinion that the state of 
Ohio bas under said deed acquired a good and sufficient title to said pre~ses in fee 
simple. 

When the suggestions herein made have been complied with, I shall advise the 
auditor of state to accept said deed and pay the purchase money therefor. 

The abstract is herewith returned to you. 

555. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

A CONTRACT FOR THE CONSTRUCTION OF A ROAD AT THE LIMA 
STATE HOSPITAL MAY BE AWARDED TO THE LOWEST RESPON
SIBLE BIDDER ALTHOUGH IDS BID IS SOMEWHAT IRREGULAR 
IN FORM. 

A bid was submitted for the construction of a road at the Lima State Hospital, and 
was the lowest responsible bid submitted but was somewhat irregular in form. The board 
may award the contract to this party and require him to give proper bond for the performance 
of the contract as required by law. 

Cor.mmus, Omo, October 16, l!H3. 

DR. M. F. HcssEY, Superintendent Lima Stale liospilal, Lima, Ohio. 

DEAR Sm:-1 am in receipt, under date of October 11th, of a communication 
from Hon. S. A. Hoskins, president of the Lima state hospital commission, who re
quests that the answer be addressed to you. Mr. Hoskins states: 

"The Lima hospital commission on October lOth received bids for certain 
grading on the road way and around part of the buildings on tJ:e hospital 
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grounds. We received three bids, which we here"\\ith enclose you, marked 
A. B and C. You will note that bid marked 'A' is regular in form and is 
accompanied by the contract bond, which is ordinarily used in state work and 
which seems to comply with the code. 

"The paper marked 'B' is sufficient in form, giving statement of labor 
and material, although somewha1 informal in other respects. A check is at
tached to bid 'B' which was intended to be a guarantee on the part of the 
bidder that he would later enter into bond, etc. 

"The commission expects to eliminate two items from these bids, and 
when these items are eliminated, the bid marked 'B' will be about 81,000.00 less 
than the bid marked 'A.' The commission regards both these bidders as re
sponsible and able to do the work. The question we desired :Jnswered is
'Can the commission accept the bid marked "B," when the same was not 
accompanied by bidder's bond?' " _ .i 

It is provided by section 1968, General Code, that the Lima state hospital com
mission 

"shall be governed in all things by the provisions of law relating to the erection 
of public buildings, but shall not enter into any contract for the erection 
of any building until the money therefor has been appropriated by the general 
assembly." 

The giving of bonds for the erection, alteration or improvement of state institu
tions or buildings, is governed by section 2318 of the General Code, which provides 
as follows: 

"On the day named in the notice, such officer, board or other authority 
shall open the proposals and award the contract to the lowest bidder. No 
proposals shall be considered unless accompanied by a bond of the bidder with 
sufficient sureties, conditioned that, if accepted, the bidder will enter ~nto 
and faithfully perform a proper contract in accordance with the proposal, 
plans, specifications and descriptions which shall be made a part thereof. The 
contract shall not be binding on the state until submitted to the attorney 
general and be certifies thereon that he finds it to be in accordance with 
the provisions of this chapter." 

The check for 85,000 accompanying bid "B" is duly certified and has a condition 
written on the back thereof and signed by the bidder, which is as follows: 

"Payable to the order of the board of commissioners of the Lima state 
hospitol in case I fail to enter into a contract for work bid on this lOth day of 
October, 1913, and to be returned to the undersigned upon execution of a 
bond in the sum of 50 per cent. of this bid. 

"[Signed] F. R. Stone.'' 

It is clear from a reading of section 2318, that it was the intention of the legislature 
to require a bidder on public work of this character, to furnish a bond with sufficient 
sureties, conditioned that if Jus bid is accepted, the bidder will enter into and faith
fully perform the contract. :\Ianifestly, the purpose of this requirement was to furnish 
a sufficient guarantee with the objects of the statute would be complied with. The 
certified check is another form of guarantee than that provided by the statute and 
the question is whether this is such a variance from the terms of the statute as would 
justify a rejection of the bid. 
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The general rule on this subject is stated in 36 Cyc. in a note at the bottom of 
page 875, as follows: 

"Purpose and sufficiency of the bond. It is sometimes provided that every 
bidder shall accompany his bid with a bond conditioned upon his undertakin~ 

· and performing the contract if awarded to him. The objec: of this require
ment is to secure good faith on the p:1rt of bidders, and the statutory pro
visions must be at lel1st substantiruly complied with, but such compliance as 
will accomplish the object of the requirement is sufficient." 

In the case of people ex rei., Lyon vs. :\IcDonough et ul., 173 N.Y. Rep., 181, 
the court held: 

"Where a statute or ordinance requires the performance by public officers 
of a certain specified act, or that it shall be performed in a certain specific 
manner, they must at least substantially comply v.;th these requirements to 
render their acts valid. But such a statute or ordinar.ce is not reqtdred to be 
literally performed in unessential patiiculars, where there has been r, substan
tial compliance which answers the purpose or intent of the statutory require
ments." 

The certified check is in effect a cash bond and it seems to me that the state is as 
fully protected and the object of the statute as effectually secured thereby as though 
a bond were furnished in strict compliance with the statute. Furthermore, bid "B" 
is the lowest bid and as it is the policy of the statutes to award contracts to the lowest 
bidder, I am of the opinion that your board may, in its discretion, award the contract 
to the person who submitted said bid, and require him to give the proper bond for 
the faithful performance of the contract, as required by law. 

The copy of advertisement, the bids and check enclosed in your letter, are here
with returned. 

Yours very truly, 
TnwTIIY S. HoaAx, 

Attorney General. 
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(To the Superintendent of Institution for Feeble Minded) 
216. 

HABEAS CORPUS-RELEASE OF GIRL IRREGULARLY COMMITTED TO 
STATE INSTITUTION FOR FEEBLE MIN:CED-KEEPING OF CHILD 
OVER AGE. 

When compliance is not made with section 1903, of the General Code, providing that 
a probate judge shall state upon application for admission of a person into an institution 
for the feeble minded, whether or not such person has sufficient means, or relatives able to 
pay for his support, confinement in such institution by the probate court is illegal and 
habeas corpus proceedings are available when the parents of said child are willing to sup
port and maintain it. 

The statutes pertaining to this institution do not provide for release of inmates when 
they reach majority. 

In accordance, therefore, with section 1894, General Code, specifying the object of the 
institution to be the training and educating of those received so as to render them fit to care 
for and support themselves, inmates may be retained beyond their mafority, if such pro
ceeding is necessary to obtain the object stated. 

CoLUMBUs, OHIO, April 23, 1913. 

HoN. E. J. EMERICK, Superintendent Institution for Feeble Minded, Columbus, Ohio. 

DEAR SIR:-Your communication of recent date in which you enclose papers in 
the case of Edith Krangel, now confined in your institution. from Cuyahoga county, 
and requesting my opinion as to whethei or not said girl was legally cominitted, was 
duly received. 

In reply I desire to say that I have gone over the papers very carefully and find 
that they are not in conformity to law, and for that reason I am of the opinion that 
should habeas corpus proceedings be instituted by one of the parents of this girl that 
the court would hold in favor of said applicant. 

Section 1903 of the General Code provides that: 

"In approving an application for the admission of a person to the institu
tion, the probate judge shall state whether or not such person has an estate 
of sufficient value, or a parent or parents of sufficient financial ability to 
defray the expense, in whole or in part, of supporting such person in the 
institution, and if there be means of support in part only, the amount per 
month which the parent, or legal guardian, may be able to pay. The person 
who makes the application for such admission shall therein make statement, 
under oath, as. to such means of support." 

Section 1904 of the General Code provides that the trustees shall fix the amount, 
if any be paid, for such support according to the ability of his parents and the value 
of his estate. 

Upon investigation I find that the orders on hearing, being signed by the deputy 
clerk of the probate judge, do not contain the fact that the parent or parents have 
or have not sufficient property to support in whole or in part said child, and in my 
opinion for that reason the question as to whether or not this child is legally cominitted 
is properly solved. For if the parent or parents of said child are willing to support 
and maintain it then in that event I think they would be entitled to the custody of 
said child, and particularly in view of the fact that the commitment papers do not 
contain aU the matters of law required to be therein set forth under oath, 
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In the same letter you request my opinion upon the following matter: 

"In case of a child under age committed to the institution whether you 
have the right to retain him after he becomes of age." 

In reply to your second inquiry I desire to say that section 1901 of the General 
Code provides as follows: 

"The trustees shall receive as inmates of the custodial department, 
feeble minded children, residents of this state, under the age of fifteen years, who 
are incapable of receiving instruction in the common schools of the state," etc. 

Section 1894 of the General Code specifies the object of the instit.ution to be: 

"To train and educate those received, so as to render them more comfortable, 
happy and better fitted to care for and support themselves." 

There is nowhere in the laws of this state any provision made for the discharge 
of any inmate of your institution committed under the provisions of section 1901 
of the General Code above quoted; therefore in arriving at the proper legal conclusion 
as to your right to retain any such inmate after he attains his majority, we must look to 
the purpose and object of the state in fostering and maintaining said institution, and 
taking. that as a basis of my conclusion, I am of the opinion that any inmate of your 
institution committed under the provisions of section 1901 of the General Code may be 
retained by you after attaining his majority if in the opinion of the board of administra
tjon and the superintendent the di,scharge of such inmate would be incompatible with 
his ability to care for and support himself. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Sanatorium) 
345. 

NONE BUT CITIZENS OF OHIO MAY BE ADMITTED TO OIDO STATE 
SANATORIUM. 

Under section 2065, General Code, none but citizens of this state of more than seven 
years of age are authorized to be admitted to the Ohio state sanatorium. 

CoLUMBUs, Omo, June 13, 1913. 

S. A. DouGLAs, M. D., Superintendent Ohio State Sanatorium, Mt. Vern(ln, Ohio. 
DEAR Sm:-In your letter of May 22, 1913, you say: 

"We have had some correspondence with the Pennsylva~!J. society for 
the prevention of tuberculosis, regarding the adrqission of aliens to this insti
tution, and they bring up a point which we have discussed pro and con without 
being able to satisfactorily answer. Therefore we refer the matter to you for 
ruling by whi.ch we may be governed." 

You also enclose letter from the Pennsylvania society, w}4ch is as follows: 

"In your letter of April 29th, about the admission of aliens to the Ohio 
state sanatorium, you say that the law limits you to the acceptance of citizens 
of the state of more than seven years of age. The pamphlet containing the 
rules and information for patients says that the law requires that the patients 
he residents of Ohio. Does resident in this connection mean citizen?" 

The Jaw governing this state sanatorium is embraced in a short chapter of the 
General Code, being ~ertions 2052 to 2072, inclusive. 

There is absolutely no provision in the law for the admission to this institution 
of either aliens or non-residents. 

It is true, that section 2054, General Code, says: "Such sanatorium shall be known 
and designated as the OWo state sanatorium, for the treatment of persons residents 
o( this state, * * * etc." But this is only description of the title of the' insti
tution; and when the law comes to define just what class of persons may be admitted, 
we must look to section 2065, General Code, which says: "Any citizen of this state 
of more than seven year.s of age, suffering from pulmonary tuberculosis in the incipient · 
or early stage, as determined by the superintendent, may be admitted to the sanato
rium." This is the only place in the law which specifically defines the qual,ification 
of those eligible to admission to this institution. 

In my opinion, the. words resident and citizen, as applied to persons admissible 
to this institution, should be construed jnte1ligently together. 

The century dictionary defines resident as follows: 

"Residing; having a seat of dwelling; dwelling or having an abode for a 
continuance of time; fixed; firm; one who or that which resides in a place per
manently or for a considerable time." 

The same author in defining residence says: 

"A dwelling, a habitation; the place where a man's habitation is fixed 
without any present intention of removing therefrom; domiciie; an established 
abode, fixed lor a considerable time." 



.a.. .... :!'HJAL REPORT OF THE ATTORXEY GEXERAL. 1041 

The same author defines citizen, as follows: 

"A member of a state or nation; one bound to the state by reciprocal 
obligations of allegience on the one hand and protection on the other; prac
tically, as a general rule, citizenship in a state consists of citizenship of the 
United Stales, plus a domicile (that is, a fixed abode) in the slate. The right to 
vote or hold office is not a test of citizenship, for minors and women are commonly 
citizens without these _rights." 

Therefore, in view of the above definitions, children, "ives and permanent mem
bers of a family, are both residents and citizens of Ohio, if the head of the family is 
such. Guardians of minors, or other dependent persons, in this state, whose resi
dence is fixed, and who are citizens, "fix the residence and <'itizenship of their wards by 
permanency of abode. 

Therefore, I conclude, that no aliens, or more temporary residents, L>re eligible 
to admission to this institution. This must be so in order to prevent an influx of for
eigners or non-residents from crowding this institution to the exclusion of bona fide 
residents and citizens. Good judgment in testing the qualifications ol applicants, 
under the foregoing rules, will work out a practical solution of the question. Each 
case should be carefully viewed from the standpoint of the law and the facts, thereb:'l' 
guaranteeing relief in proper cases, and excJm:ion in improper ones. 

Very truly yottrs, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the Sailors' and Soldiers' Home) 
105. 

CONTRACT-ORDER BY RETAIL COMPANY TO OHIO SAILORS' AND 
SOLDIERS' ORPHANS' HOME TO PAY VOUCHERS FOR COAL TO 
WHOLESALE COMPANY MAY BE REVOKED IN ABSENCE OF CON
TRACTUAL RELATIONS. 

The P. J. H. Company agreed to furnish coal to the Ohio Sailors' and Soldiers' Home 
and issued an order to the home requiring the latter to pay the C. G. B. Coal and Coke 
Company, from whom the first company received its coal, all vouchers due the first company, 
held: when the first company defaulted upon its contract and failed to send coal, and ordered 
the home to cease paying vouchers to the second company, the home should retain all funds 
due for coal received until it could be ascertained whether or not contractual relations pre
vented the order for payment of vouchers from being revoked. 

CoLUMBUs, Onro, March 3, 1913. 

HoN. D. Q. MoRRow, President Ohio Soldiers' and Sailors' Orphans' Home, Xenia, Ohio. 
DEAR Sm:...:..In answer to your inquiry of February 16, 1!.113, in which you inquire: 

"On the 17th day of August, 1912, the trustees of this institution entered 
into a contract with Paul J. Hawes & Company to furnish coal from Septem
ber 1, 1912, to September 1, 1913, and said Paul J. Hawes & Company, to 
secure the performance of said contract, entered into a bond in the sum of 
$5,000 with the Southern Surety Company as surety. 

"The coal to be furnished by said Paul J. Hawes & Company was obtained 
by them from The C. G. Blake Coal & Coke Company, and to protect the 
Blake Company, an order was given of which the following is a copy: 

• "XENIA, Omo, September 27, 1912. 
"MR. WILLIAM LuTz, Financial Officer, 0. S. &: S. 0. Home, Xenia, Ohio. 

"DEAR Sm:-We hereby authorize you to send the coal vouchers to the 
C. G. Blake Coal & Coke Company, 114 First National Bank Building, Cin-
cinnati, Ohio. PAUL J. HAWES CoMPANY." 

"We delivered the vouchers under this order to the C. G. Blake Coal & 
Coke Company from time to time, but previous to January 16, 1913, dif
ferences having arisen between the Paul J. Hawes & Company and The C. G. 
Blake Coal & Coke Company, on the said January 16, 1913, the said Paul J. 
Hawes & Company served upon us the following order:" 

"XENIA, Onro, January 16, 1913. 
"MR. WILLIAM LuTZ, Financial Officer, 0. S. & S. 0. Home, Xenia, Ohio. 

"DEAR Sm:-This will notify you that I hereby cancel order hereto
fore given you notifying you to pay moneys due the Paul J. Hawes Coal 
Company on a certain contract between yourselves and said Company, dated 
on or about the 1st day of September, 1912, to the C. G. Blake Company. All 
moneys now due and payable the Paul J. Hawes Company under said contract, 
or that may become due said company under said contract you are notified 
to pay to the Paul J. Hawes Company. Yours very truly, 

PAuL J. HAwEs CoMPANY." 
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"Paul J. Hawes & Company, since the said 16th day of January, 1913, 
have defaulted in their contract with us :;.nd have failed to deliver us coal in 
pursuance of same, by reason of which, we have called upon their surety to 
make good their failure." 

In the absence of information as to the charncter of the contract between the 
Paul J. Hawes Comp.any and The C. G. Blake Coal & Coke Company, under which 
said coal was furnished, a positive answer may not be given, but construing the paper 
writing of September 27, 1912, as it reads and not as the result of an agreement between 
the two companies, I am of the opinion that it is revocable, and is revoked by the notice 
of January 16, 1913. 

However, the Paul J. Hawes Company has defaulted, and you have called upon 
its sureLy to make good for which reason my advice to you is to decline to issue vouchers 
to either The C. G. Blake Coal & Coke Company or The Paul J. Hawes Company, 
upon the -ground, as to the former that the direction to send vouchers had been revoked, 
and the latter for the reason it had defaulted and the balance was being held to apply 
on loss on account thereof. 

If it should develop that under the contract of purchase of the coal the Hawes 
Company agreed to have vouchers issued to the Blake Company for coal delivered 
there would be no power of revocation on the part of the Hawes Company, but in 
that event I would still retain the balance due on the contract until fully assured as 
to who should have it. · 

303. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN TOWNSHIP OF XENIA, 
OHIO. 

CoLUMBus, Omo, June 5, 1913. 

RoN. JosEPH P. ELTON, Superintendent Ohio Soldiers' and Sailors' Orphans' Home, 
Xenia, Ohio. 
DEAR SIR:-On June 4th you personally delivered to this office for exainination 

and approval abstract of the title to and unexecuted deed from John Sullivan and wife 
to the state of Ohio for the following described real estate upon which the trustees of 
your institution have an option and which they desire to purchase: 

"Situated in the county of Greene, township of Xenia and state of Ohio, 
being part of military survey No. 2242, bounded and described as follows: 

"Beginning at a stone in the center of the New Burlington Pike, comer 
to Henry Sanborn, T. U. Nichols and the 0. S. and S. 0. home grounds; thence 
with the center of said pike and the line of said Sanborn, also T. B .• James, 
north 12 degrees, 32n east, 88.42 poles, to an iron stake in center of said pike 
in the line of said James, southwest corner to Hartley and Fulton Lake View 
Pa~k addition; thence with the south line of said addition south 81 degrees, 
east 118 poles to a stone corner to said addition in the west line of the said 
home grounds; thence with the line of said grounds, south 12 degrees, s• west, 
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89.72 poles to a stone corner to said grounds; thence again with said grounds, 
north 80 degrees, 20" west, 118.84 poles to the place of beginning, containing 
65.83 acres of land, be the same more or less." 

The certificate of the abstractor is incomplete in that it fails to set forth the 
existence or non-existence of pending suits or judgments in any of the courts of record 
in Greene county, Ohio, whether there are any unpaid taxes or assessments, mechanics' 
liens, execulions foreign or domestic outstanding against said property, and should be 
amended in the foregoing respects. 

The deed from John Sullivan and wife upon the exeeution and delivery thereof 
will, in my opinion, be sufficient to convey to the state of Ohio a good and marketable 
title in fee simple. 

318. 

The abstract, deed and option are herewith enclosed. 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN XENIA, OHIO. 

CoLullmcs, Omo, June 11, 1913. 

HoN. JosEPH P. ELTON, Superintendent Ohio Soldiers' and Sailors' Orphans' Home, 
Xenia, Ohio. 
DEAR SIR:-You have re-submitted to me abstract of title to certain real estate 

which your institution is abo1,1t to acquire. I have carefully examined the same and 
from such examination I find that the suggestions made in my opinion of June 6th have 
been fully carried out. The title therefore is approved and I advise that you accept 
the deed for said premises upon the payment of taxes and assessments now a lien 
thereon. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Perry's Victory Centennial) 
57. 

COt.;N')'Y CEXTEXXIAL-COUNTY CO:\I:\USSIOXERS :\lAY APPROPRIATE 
82,500.00 FOR CENTEXXIAL CELEBR.\ TIOX OF FOeXDIXG OF 
COt.;XTY OXL Y. 

The provisions of section :.!927, General Code', wnl,Hny county wumt!s.~wners to 
appropriate from the county funds any sum not to e.rceed 8!,500.00 for cltfraying the 
expenses of a couuty centennial celebration, must be wustrued to ?rtean only such ctntennial 
celebration, within the county, as 1"s held in honor of tl,e one hundredth ahnit·c·rsary of the 
formation of the county. To hold otherw·ise would enable the county cuuunissioners, under 
the broad auihori2ation of the statute, to hold celebrations as many times each ywr as they 
deem fit in horwr af any aent of importance affecting the county. 

CoLli.MBt:s, OHio, December 31, l U12. 

Hoiii. WEBSTER P. HUNTINGTON, Secretary General Perry's Victory Centennial, Federal 
Building, Cleveland, Ohio. 

DEAR Sm:-In your letter of September 25, 1912, you make the following re
quest for my opinion: 

"The commissioners of the Perry's victory centennial a.nd the county 
commissioners of Ottawa county are interested in the interpretation of the 
statute of 101 Ohio Laws, page 288, relative to centennial celebrations by 
counties in this state. 

"The question arises as to whether the county commissioners may appro· 
priate, or the people of the county may vote, a sum of money in accordance 
with,the statute, for the centennial observance of an event which occutred 
before the county was erected. * " * 

"In Ottawa county, the battle of Lake Erie was unquestionably the event 
which subsequently permitted the county to be organized as a part of the 
state of Ohio, and hibtory records it as the most important event occurring 
within the county. The countv commissioners are favorable to a celebration 
under the statute, and inquiry. indicates that such celebration would receive 
very general, popular support. The commissioners, however, desire an opin
ion from you before proceeding in the matter, and have asked me 1o obtain it 
for them. 

"The form of the ballot prescribed by the statute indicates to those of us 
who have considered the subject that the celebration to be voted for or 
against is clearly a celebration of any one hundredth. anniversary of special 
interest to the county, and we do not find anything to conflict with this view 
in the remainder of the statute. But, on the contrary, some very prudent 
persons might urge that the statute only contemplates a centennial celebra
tion involving a period during all of which the county as now constituted was 
actually a county of this state." 

The act to which you refer, found in Ohio 101 Ohio Laws, page 288, now appears 
as sections 2927, 2928 and 2929 of the General Code. These sections are as follows: 

"Section 2927. The county commissioners may appropriate from the 
county fund any sum not to exceed twenty-five hundred dollars towards de
fraying the expense of a county centennial celebration, but the appropriation 
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of any sum exceeding twenty-five hundred dollars and not to exceed fifteen 
thousand, five hundred dollars shall be upon the ratification thereof by a 
majority of votes cast at the Xovember election. At such election the ques
tion of such ratification shall be submitted by the proper board or authority 
in the usual method or form ot submitting questions for submission to the 
voters of a county. The ballot therefor shall contaiit the following: 

For the county centennial celebration of _____________________ Yes. 
For the county centennial celebration of _____________________ No. 
"At such election, each township may select by ballot, in a separate box 

provided therefor, two managers, who shall be those receiving the largest 
number of votes therefor. 

"Section 2928. The two persons so selected from each township shall 
constitute a board of centennial managers for such celebration. Such mana
gers shall serve in all capacities connected with such board without compen
sation or salary. The money approriated by the county commissioners shall 
be paid only to the order of such board of centennial managers upon vouchers 
duly authenticated by the president and secretary or by the executive com
mittee of such board and such vouchers shall show the date and purpose of such 
expenditure and the name of the person to whom payable. 

"Section 2929. Any portion of such fund not appropriated and used 
for the purpose of such celebration shall remain in and belong to the county 

· fund and shall not be expended otherwise than moneys in such fund." 

This act is a splendid example of the loose legislation which nearly always results 
in a necessary appeal to the courts to have determined what the legislature meant by 
the act. The only language used to specify the purpose for which a large amount of 
public money may be spent is,· "a county centennial· celebration." 

A "centennial" as defined in the century dictionary, is: 

"The commemoration or celebration of an event which occurred a hun
dred years before; as, the centennial of American independence." 

Now what is meant by a "county" centennial celebration? Does it mean the 
celebration of the one hundredth anniversary of the formation of the county; or the 
one hundredth anniversary of some event that ~ccurred within the boundaries of the 
county; or does it mean the celebration, by the county, of the one hundredth anni
versary of any great event, whether occurring within the boundaries of the county or 
not? 

Unless the meaning is held to be the celebration of the formation of thecounty, 
then there is nothing to limit the purpose for which expenditure can be made except 
that it must be a centennial celebration, and it could be a celebration of any event 
which occurred within or without the boundaries of the county. Until the legislature 
specifies just what is meant by the language used, as the act involves the possible ex
penditure of a large amount of money by every county in the state (for there is no 
county but that has in its history some event the centennial of which is worthy of cel
ebration, especially if the cost of the celebration is to be paid out of the public treas
ury) I am constrained to give this act a strict, instead of a liberal, construction, and to 
hold that the centennial celebration contemplated by this act is the one hundredth 
anniversary of the formation of the county, and no other event would come under its 
terms. I am more strongly persuaded in this view for the reason that if the other 
construction should be adopted, and it should be held that the act applied to the cen
tennial celebration of an event other than the formation of the county, then it would 
be possible for any county in this state to spend fifteen thousand, five hundred dollars 
~>nnually in centennial celebrations, or rather, there would be no limit at all, and eel-
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ebrations could be held and fifteen thousand, five hundred dollars could be expended 
just so often as ratification of the action of the commissioners was made; and a cele
bration could be held and the sum of twenty-five hundred dollars expended just so 
often as the commissioners were willing and there was sufficient money in the county 
fund. A construction of the act that would make this condition possible, it seems to 
me, would be most vicious. The construction I have given limits the expenditure 
to once in each one hundred years, and to my mind, in most of the counties of the 
state, is sufficient. 

I do not wish to be understood as in any way depreciating the celebration by 
Ottawa county of the centenary of the battle of Lake Erie. That is unquestionably 
an event of which all Americans are proud, and which not only Ottawa county, but 
the people of the whole state and nation should celebrate. If the act related to this 
event alone, nothing could be said against it, and I wish it were possible, because I 
think it so eminently fitting that this event should be celebrated by Ottawa county, 
I could hold otherwise, but for the reason pointed out I feel that the construction 
I have placed upon the act is the only one possible. 

374. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attarney General. 

PRIZE FIGHTING FORBIDDEN IN OHIO-DUTY OF SHERIFF TO PRE
VENT PRIZE FIGHT. 

The matter of prize fighting as well as sparring exhibitions is completely covered by 
the sections of the general Code. Sparring matches, either with or without gloves cannot 
be held without the consent of the sheriff of the county in which the exhibition is to be held , 
nor in a municipality without the consent of the mayor. 

Prize fighting has been held to be a nuisance and a perpetual injunction will be granted 
against persons proposing to engage in prize fighting. 

In consideration of the solemnity connected with the celebration of Perry's Victory 
Centennial, a prize fight would be a public nuisance, and it is the duty of the sheriff of 
Ottawa county and the village a11thorities of Put-Tn-Bay to co-operate to see that the pro
posed fight does not take place. 

CoLUMBUs, Omo, June 30, 1913. 

HoN. WEBSTER P. HUNTINGTON, Secretary General, Perry's Victory Centennial, Cleve
land, Ohio. 

DEAR Srn:-I am in receipt of your letter of June 24, 1!113, wbich is as follows: 

"I enclose a newspaper clipping of this date indicating an intention on 
the part of certain persons to hold a pr,ize fight or sparring exhibition at Put
in-Bay Island on the 4th of July. For some time we have understood that 
events of this character had been scheduled by private individuals at the 
Island during the entire summer, and we are apprehensive not only as to the 
character of the events but as to their effect upon the public mind in connec
t~on with the Perry's victory centennial. In part¥:ular we regret to see the 
national holiday employed as an occasion for an exhibition of tbi.j:l nature at 
Put-~n-Bay, not only on general principles, but because on that day the corner 
stone of the Perry memolial will be laid with solemn Masonic rites, and there 
wi~l be religious and patriotic exercises in connection therewith. 



1048 PERRY's VICTORY CENTENNIAL 

"We are aware th~t our authority on Put-in-Bay Il:dand is limited to the 
memorial reservation of fourteen acres, and are 'in doubt as to how to proceed 
in order to extend it so as to prevent abuses elsewhere. As the legal adviser 
of the Perry's v;ictory centennial commission of Ohio, we respectfully invite 
your attention to the subject and request your co-operation in suppressing the 
prize fight evil in case it should threaten to manifest itselJ at Put-~-Bay dur
ing the centennial period." 

The following sections of the General Code of Ohio completely cover the matter 
of prize fighting, as well as the subterfuge frequently resorted to and commonly called 
"sparring exhibitions." 

"Section 12800. Whoever engages as principal in a prize fight shall be im
prisoned in the penitentiary not less than one year nor more than ten years." 

"Section 12801. Whoever aids, assists or attends a prize fight as backer, 
trainer, second, umpire, assistant or reporter, shall be fined not less than 
fifty dollars nor more than five hundred dollars and imprisoned not less than 
ten days nor more than three months. 

"Section 12802. Whoever agrees to fight and willfully fights or boxes at 
fisticuffs or engages in a public spaning or boxing exhibition without gloves 
or with gloves, or aids, assists or attends such boxing exhibition or glove 
fight, or being an owner 01 lessee of grounds, or a lot, building, hall or struc
ture, permits it to be used for such exhi,bition purpose, shall be fined not more 
than two hundred and fifty dollars or imprisoned not more than three months, 
or both." 

"Section 12803. The next preceding section shall not apply to a public 
gymnasium or athletic club, or any of the exercises therein, if written per
mission for the Rpecific purpose has been obtained from the sheriff of the 
county, or, if the exercises or exhibition are within the limits of a municipal 
corporation, from the mayor of such corporation." 

It '\\ill be noted from section 12803 that sparring or boxing exhibitions, with or 
without gloves, cannot be held without the written permission obtained from the 
sheriff of the county, or if the exercises or exhibition are within the limits of a munic-
ipal corporation, from the mayor of such corporation. · 

The sections above quoted are specific and have been upheld by our courts; and 
the supreme court has declared that the purpose of these statutes is to suppress all 
ptize fighting. Not only do the above quoted sections make prize fighting a crime and 
provide for its punishment, but the following sections provide an effectual method for 
preventing contemplated prize fights: 

"Section 13474. When a sheriff, constable, marshal or other police 
officer has reason to believe that a person in his jurisdiction is about to engage 
as principal or second in a premediated fight or contention, commonly called 
a pdze-fight, or is in training or preparation to engage as principal therein, 
he shaJ) forthwith arrest surh person and take him before a judge of the court 
of common pleas, justice of the peace, mayor or police judge and give notice 
to the prosecuting attorney, who shall forthwith attend before such officer, and 
upon proper affidavit filed, prosecute the complaint. 

"Section 13475. Such officer, as provided in the next preceding section, 
shal) hear the witnesses on oath, and if he finds the complaint true, order the 
accused to enter into a recognizance, with sufficient sureties, in a sum not less 
than five hundred dol1ars nor more than ten thousand dollars, that he will not 
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engage in such 11 fight or contention within one year thereafter in this state or 
elsewhere. In default of such recop-nizance, the officer shall commit the 
accused to jail there to remain until the order is complied with." 

"Section 13476. After the expiration of one month of confinement, if the 
accused is unable to give the recognizance named in the next preceding sec
tion, a judge of the court of common pleas or probate judge may di~charge 
him upon his own recognizance in a like amount and with like conditions, 
upon proof of his own affidavit and other evidence, that he will ne\·er engage 
in such a. fight or contention. 

"Section 13477. When a sheriff ha<s reason to believe that a fil!;ht or con
tention, as is described in section 13474, is about to take place in his county, 
he shall forthwith summon sufficient citizens of the county, supp1ess such 
fight or contention and arrest all persons found thereat violating the law and 
take them before a judge of the court of common pleas or a magistrate, to be 
dealt with as provided by law." 

Under the last four quoted sections it is made the duty of the sheriff, constable, 
marshal or other police officer who has reason to believe that a prize fight is to be held 
with,in his jurisdiction to arrest the principals; and it is also made the duty of the 
sheriff, when he has reason to believe that a prize fight is about to take place in his 
county to summon sufficient citizens of the county to suppress such fight and arrest 
all persons found thereat. 

Under the sections above quoted it seems to me there should be no difficulty if 
the matter is called to the attention of the sheriff and prosecuting attorney of Ottawa 
county to prevent all attempts at prize fighting, and I feel quite sure that the officials 
of Put-in-Bay would co-operate with the county officials should it be attempted to 
hold a prize fight within that village. 

The courts have also held that a prize fight is a public nuisance and that a per
petual injunction will be granted against the persons proposing the same upon' the 
petition of the stnte on the relation of the attorney general. See the case of Rtate of 
Ohio ex rei. Attorney General vs. Hobart, ct al., 8 Kisi Prius, 246. 

In this case an injunction was issued by the court D,gainst a so-called athletic club 
of Cincinnati from holding a prize fi!l,ht, under the guise ot a "boxing contest" between 
the "heavy weight champion of the world" and an aspirant for that coveted honor. 
The court granted the injunction on the ground that the so-ca.lled "boxing exhibition" 
would be a public m:isance. The governor of the state of Ohio at that timC', Hon. 
George K. Kash, intimated in no tmceitain terms, prior to the granting of the injunc
tion, that if the attempt was made to give said pdze fight he would suppress the same 
with the state militia if necessary. 

It seems to me that in view of the solemnity connected with the celebration on 
Put-in-Bay Island on July 4th, a piize fight would undoubtedly be a public nuisance. 
I suggest, therefore, that you immediately call this matter to the attention of the 
prosecuting attorney and the sheriff of Ottawa county and also the villag~ authorities 
ot Put-in-Bay, and if they will co-operate with you a prize fight oil the island is an im
possibility for the necessary laws are now in the Code to prevent the same and all 
that is needed is courageous official~ to enforce them. If, however, on account of some 
unforeseen contingency, the local officials are not in a situation to act, then an injunc
tion can be sought against the persons proposing to c.trry on this affair, and if neces
~ary an appeal can be made to the governor. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Judicial Officials) 

(To the Probate Judge) 
62. 

PROBATE JUDGE-ANNUAL AND OFFICIAL YEAR ARE IDENTICAI"
ENTITLED TO FULL SALARY FOR TIME SERVED. 

Inasmuch as section 1580, General Code, provides that a probate jWlge shall hold 
office for a term of fmtr years, commencing on the 9th day of February, and section 2989, 
General Code, provides that the judge shall receive an annual salary, in accordance with 
section 2996, General Code, the official and calendar year of such judge's term is identical 
and he will receive full salary for the full time served. 

CoLUMBUS, Omo, January 16, 1913. 

HoN. DuDLEY E. THORNToN, Probate Judge, Marysville, Ohio. 
DEAR Sm:-I am in receipt of your letter post-marked January 15, 1913, wherein 

you state as follows: 

"I see the sheriffs were not allowed pay for the six days they held into 
January. Now what is your holding on the probate judges. Will they get pay 
for the eight days they hold in February?" 

Section 1580, General Code, provides the term of the probate judge and reads 
as follows: 

"Quadrennially, one probate judge shall be elected in each county, who 
shall hold his office for a term of four years, commencing on the ninth day of 
February next following his election." 

Section 2989, General Code, reads as follows: 

"Each county officer herein named shall receive out of the general county 
fund the annual salary hereinafter provided, payable monthly upon warrant 
of the county auditor." 

Section 2992, General Code, provides for the annual salary that is to be received 
by each probate judge, which salary is determined by the population of the county as 
shown by the last federal cersus last preceding his election. 

Section 2996, General Code, provides as follows: 

"Such salades shall be instead of all fees, costs, penaltie<', percentages, 
allowances and all other perquisites of whatever kind which any of such 
officials may collect and receive, provided that in no case shall the annual 
salary paid to any such officer exceed six thousand dollars." 

Under the provisions of section 1580, General Code, above quoted, it is to be seen 
that the term of the probate judge is for four years, commencing on the 9th day of 
February next following his election. In other words, his official year and the calendar 
year are identical, and under the provisions of section 298!J, General Code, the salary 
set out in section 2992, General Code, is an annual salary payable monthly upon war-
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rant of the county auditor, and section 2996, General Code, provides that the annual 
salary so received shall be i.n lieu of all fees, costs, etc., anrl prmides further that the 
annual salary shall not exceed six thousand dollars. 

It is my opinion that the probate judge is entitled to the salary not to exceed six 
thousand dollars, as is set forth in section 2992, General Code, which under section 
298!:1, General Code, is to be considered an annual salary. Since in the case of the 
probate judge the calendar year and the official year are of the same durn.tion a pro
bllte judge is entitled to receive the full annual salary under section 2992, General 
Code, as restricted by section 2996, General Code, for earh and every year that he 
served and no more. 

I am enclosing copy of an opinion rendered by the Ron. E. C. Turner, prosecuting 
attorney of Franklin county, to the Ron. F. :\1. Sayre, county auditor, under date of 
December 26, 1912, and approved and thereby made the official opinion of this de
partment by the attorney general January 2, 1913. 

180. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PROBATE COURT-CORRECTNESS OF EXTRY PROVIDING FOR REDUC
TION OF FEES WHEN EARNINGS EXCEED 10% OF REQUIRED 
SALARIES-FEER FOR MARRIAGE LICENSE AND RECORDING 
CERTIFICATE-FEE FOR RECORDING AND INDEXING CERTIFI
CATES OF A BAN MARRIAGE AND FOR :\IINISTER'S LICENSE. 

Under section 1603-1, General Code, when an aggregate amount of fees and allowances 
collected by the probate judge in any year exceeds by more than 10% the amount necessary 
to pay the salaries in the offices, a proportionate reduction may be made in the fees and 
allowances charged for services in said court. This section authorizes the same propor
tionate reduction for services comprised within the terms of section 1603, General Code, 
which provides that the probate judge shall be allowed for other services not enumerated in 
the preceding sections, the same fees as clerks of common pleas court.~ are allowed for 
similar services. 

Since section 1601, General Code, providing 81.00 as a fee for a marriage license, 
was enacted subsequent to section 11192, providing seventy-five cents as such a fee, the 
later statute should be permitted to control. Since the statutes relating to the probate court 
do not fix a specified fee for the filing, recording and indexing of a certificate of marriage 
solemnized upon publication of bans, the probate judge should be allowed fees for such 
services uruler section 1603, General Code, providing for the same fees as are allowed the 
clerks of courts of common pleas for similar services. 

Under sections 2900 and 2901, General Code, therefor, a probate judge may charge 
five cents for filing a certificate of such marriage; ten cents per hundred words, or fraction 
thereof, .for recording the same, and five cents .for indexing. For issuing a license to a 
minister for solemnizing marriages, the same arguments apply, and the probate judge 
shall be allowed the sum fixed by section 2.901, General Code, to a clerk of court of common 
pleas for issuing a license, to wit: fifty cents. 

CoLU!IIB1:S, Omo, December 28, 1!:112. 

RoN. WILLIAM B. LuEDERs, Probate Judge, Cincinnati, Ohio. 

DEAR Sm:-Your favor of December 19, 1912, is received in which you state 
as follows: 
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"First. Enclosed herein please find copy of entry I propose entering on 
the journal of the Hamilton county probate court, in pursuance to authority 
given under section 1603-1, General Code. 

"The figures given in the entry are approximate; the exact figures will be 
put in the entry at the close of the calendar yea1's business, December 31, 1912. 

"Sections 1601-1602-1603 fix the fees to be charged and collected. The 
above se(·tion 1603-1 referred to, permits a reduction it the aggregate amount 
exceeds by more than ten per cent. the amount necessary to pay salaries. 

"Query. Does copy of entry herein enclosed fully and specifically cover 
the entire matter? 

"Second. Section 1601 of the General Code, on page 594, Page and 
Adams Annotated General Code, eight lines from the bottom of the page, 
fixes the fee to be charged for marriage licenses at one dollar, section 11192, 
fixes the fee for granting marriage license and recording certificate at the 
sum of seventy-five cents. 

"Query. Which statute shall I follow, the one fixing the fee at one 
dollar or the one fixing the fee at seventy-five cents? 

"Third. When I became probate judge in 1!J09, I found that the custom
ary cha1ges for recording certificate of ban marriages was twenty-five cents, 
which custom I have followed up to the present day. Recently I carefully 
searched the statutes to find authority tor such charge, but 1 fail to find any 
statute giving me authority to make ::my charge for recording and indexing 
certificates of a ban marriage? While the statute does not fix a charge for 
this work, I believe this office should be paid something for this work, to wit; 
the recording and indexing of the same. 

"Query. Under the circumstances would you advise a continuance ol 
the charge of twenty-five cents for recording and indexing, or should the same 
be done without charge? 

"Fourth. Another custom in vogue in this office for many years last 
past, I am informed, and continued by me, is the charge of seventy-five cents 
for a minister's license, authorizing him to solemnize marriages under section 
11183 of the General Code. In this case also I fail to find any authority for 
the charge! In this case as in the matter of the ban marriage we record the 
license number and index the same and do work for which the county should 
be paid. 

"Query. Under the circumstances should I continue the charge of seventy
five cents as heretofore, or should no charge be made for tllis work." 

The prosecuting attorney of Hamilton county also joins with you in the request 
for an opinion upon the foregoing. 

The entry which you submit is as ·follows: 

"Whereas, sections 1601-1602-1603, General Code of Ohio, provide, enum
erate, fix and specify the various fees and allowances to be charged and collect
ed by the probate judge, and 

"Whereas, section 1603-1, provides as follows: 
"When the aggregate amount of fees and aliowances collected by the pro

bate judge in any calendar year, exceeds by more than ten per centum the 
amount necessary to pay salaries of said probate judge, deputies, assistants, 
clerks, bookkeepers and other employes of his office, including court con
stables, for the same calendar year, such probate judge, may by an order 
entered on his journal, provide lor a reduction or discount of all the fees and 
allowances required to be charged and collected by him for the use of the 
county, by fixing a stated percentage of discount which shall be applied to 
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all the earnings of said office, for the whole of the ensuing year and shall 
constitute the legal fees of s:Ud office for said year; provided, that such order 
shall in no wise be allowed to affect the aggreg~te amount of fees and allow
ances of said office, as the same m~y be used as a ba~is of arriving at a limita
tion on clerk hire of s:1id office, us the same is required to be fix<'d by <'Ounty 
comllli.s::.ioners, under ~eetion 2!)80 of the Gei'erul Code. 

"Whereas, the a~regrte amount of fees and allowances colleded by the 
probate judge of thi~, Hamilton county, Ohio, in the calendar year 1912, the 
same being from January 1st to December 3h;t, thereof, exceeds by more 
than ten per centum the amount necessary to pay ~<alaries of ~aid probate, 
judge, deputies, assistants, clerks, bookkeepers and other employes of this, 
the probat'e court of Hamilton county, Ohio, including court constableR for 
the calender year, 1912, as shown by the following figures, to wit: 

"Aggregate amount of fees and allowances collected during calendar year, 
1912, January 1st to December 31st, thereof, 847,500.00. 

"Aggregate amount necessary to pay the salaries of the probate judge, 
deputies, assistants, derks, bookkf'epers and other employes of said offi<'e, 
including court constables, for the same calendar year, 1912, from January 
1st to December 31st, thereof, the sum of 833,270.00. 

"Leaving a balance of $14,230.00 in the county treasury and which said 
balance for said calendar year of 1912 exceeds by more than ten per centum, 
to wit, the sum of 810,903.00, the amount necessary to pay the salaries afore
said, ar:d 

"Whereas, under these financial conditions, the probate jt.:dge may by 
an order entered on his journal, provide for a reduction or discount of all fees 
and allowances required to be charged and oollected by ~m for the use of the 
county, by fixing a stated percentage of discount, which shall be applied to all 
earnings of said office for the whole of the ensuing year, to wit; the year 1913, 
and shall constitute the legal fees of said office for said year, 1913. 

"Therefore, upon due consideration by the court, it is decreed and ad
judged, pursuant to sai(l section 1603-1 of the General Code, that all fees 
and allowances to be charged and collected by the probate judge tmder sections 
1601-1602-1603 be reduced twenty per cent., beginning on January 1, 1913, 

·continuing during said calendar year, 1913, to December 31st, thereof. 
"It is further ordered that said twenty per cent. reduction when applied 

to all fees to be charged under section 1601-1602 and 1603 of the General Code, 
the fees shall be as fol!.(Jws: 

"For appointment of administrator, executor, guardian for minor, except 
guardian ad litem, assignee or trustee, four dollars and forty cents; for copy 
of will for executor or administrator with the will annexed, per one hundred 
words, eight cents; for appoi,ntment of guardian of drunkard, idiot, imbecile 
or lunatic, six dollars and forty cents; for injunction proceedings, two dolle.rs; 
for inventory when there is no appraisement, one dollar anrl twenty cents; 
for inventory with appraisement, three dollars and twenty cents; for public 
sale bill, two dollars; for petition to sell personal property at private sale, and 
sale bill, two doll.ars and forty cents; for petition for sale of real estate, nine 
dollars and sixty cenLs; for each account, three dollars and sixty cents; for 
account of final distribution, one dollar and sixty cents; for statement in ~ieu 
of final account, one dollar and sixty cents; for petition for removal of admin
istrator, executor, guardian, aFsil',nce or trustee, four dollars; for application 
for ::.dministrator, or executor for allowance of claim, two dollars; probating 
wiJl, four dollars; for election of \\idow, or widower, one dollar and shiy cents; 
and for appointment of commbsioner to take election, one dollar and sixty 
cents additional; for deposit of will, ~ghty cents; for marriage license, eighty 
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cents; for execution, forty cents; for petition for adoption of child, two dollars 
and eighty cents; for petition to change name, two dollars and forty cents; 
petition to lease and improve real estate, application and settlement of claim 
by wrongful death, application and order to complete contract, application to 
lease for oil, gas, clay or mineral, application to invest in product~ve real es
tate, application to borrow money and mortgage real estate, each four dollars; 
for application and order to loan unclaimed money, one dollar and sixty cents; 
for application of new or additional bond, eighty cents; for application and 
order for release of any surety or reduction of bond, one dollar and sh-ty 
cents; for application and order to record receipts, one dollar and sh.-ty cents; 
for application, order and report of distribution of assets in kind, one dollar 
and sixty cents; for application for record of foreign v.ill one dollar and twenty 
cents; for application to compound, sell or dispose of desperate claims, andre
port thereon, two dollars; for appointment of commissioners to take deposi
tions of witnesses to wills or election of widow, one 'ciollar and twenty cents; 
for recording physicians certj_ficates, forty cents; for hearing in ditch cases, four 
dollars per day; for record in excess of fifteen hundred words, in the following 
matters at the rate of eight cents per hundred words; inventory, sale bill, 
account, will and petition to sell real estate or personal property; when a 
contest of appointment is instituted or exceptions filed in any of the pro
ceedings named in this section, for additional services made necessary thereby, 
the same fees as ::tre provided for the clerk of court of common pleas for like 
services, with a twenty per cent. discount. 

"Provided, however, that in estates, the assets of which do not exceed 
two hundred dollars in value, the total fees of the probate judge chargeable 
against such estate shall not exceed eight dollars. 

"Section 1602. The fees enumerated in this section shall be paid to the 
probate judge out of the county treasury upon the warrant of the county 
auditor, which shall issue upon the certificate of the probate judge and shall 
be in full for all services rendered in the respective proceedings; for each 
inquest of lunacy when the person is committed to a state hospital or to rela
tives, six dollars and forty cents; when the person is discharged, four dollars; 
for the return of an insane person, to a state hospital or removal therefrom, 
eighty cents; for each inquest of epilepsy, when a person is committed, six 
dollars and forty cents; when application is not granted, four dollars; for 
return of an epileptic insane person to a state hospital or removal there
from, eighty cents; for proceedings for committing a person to the institution 
for feeble minded, six dollars and forty cents; for proceedings for sending or 
committing a person to the state school for the deaf or blind, four dollars; 
for proceedings against a juvenile disorderly person, under the provision of 
section 777 4, when commitment is made, four dollars; when child is discharged 
or judgment suspended, two dollars and forty cents; for holding an examining 
court under section 13531, when defendant is held to be insane or idiotic, six 
dollars and forty cents for proceedings on habeas corpus when a person is con
fined under color of proceedings in a criminal case and is discharged, four dol
lars; when acting as a judge of the juvenile court, for each case filed against a 
delinquent, dependent or neglected child, two dollars; for proceedings to take 
child from parent or other person, having control thereof, two dollars; for 
appointment of examiners of the county treasury, two dollars and forty cents; 
for appointment of each county school examiner, one dollar and sil..-ty cents; 
for appointment of each member of board of county visitors, eighty cents; 
for appointment of each blind relief {!ommissioner, one dollar and sixty cents 
for the report of judicial statistics to the secretary of state the same fees as 
are allowed to the clerk of courts, with twenty per cent. reduction. Upon the 
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certificate of the probate judge and the warrant of the county auditor the 
probate judge shall receive from the county treasury to be credited to his 
fee fund his legal fees for services in criminal cases wherein the state fails to 
convict or the defendant p10ves insolvent, but not more than three hundred 
dollars shall be allowed for services rendered in any one year of his term. 

"Section 1603. For other services for which compensation is not otherwise 
provided by law, the probate judge shall be allowed the same fees as are 
allowed the clerk of the court of common pleas for similar services (with a 
twenty per cent. reduction). 

"Provided, that such order shall in no wi,;e be held to affect the aggre
gate amount of fees and allowances of said office as the same may be used as a 
basis of arriving at a limitation of clerk hire of said office as the same is re
quired to be fixed by county commissioners under section 2980 of the General 
Code." 

The foregoing entry is prepared by authority of section 1603-1, General Code, 
which provides: 

"When the aggregate amount of fees and allowances collected by the 
probate judge in any calendar year exceeds by more than ten per centum the 
amount necessary to pay the salaries of said probate judge, deputies, assistants, 
clerks, bookkeepers and other employes of his office, including court con
stables, for the same calendar year, such probate judge may, by an order entered 
on his journal, provide for a reduction or discount of all the fees and allowances 
required to be charged and collected by him for the use of the county by fixing 
a stated percentage of discount which shall be applied to all the earnings of 
said office for the whole of the ensuing year and shall constitute the legal fees 
of said office for said year. Provided that such order shall in no wise be held 
to affect the aggregate amount of fees and allowances of said office as the 
same may be used as a basis of arriving at a limitation on clerk hire of said 
office as the same is required to be fixed by county commissioners under 
section 2980 of the General Code." 

In your county the fees collected by the probate court exceed by more than ten 
per centum the amount necessary to pay the salaries of the probate judge and of all 
the deputies, clerks and other employes therein; and therefore, the probate judp;e 
is authorized to make a reduction in all of said fees and allowances to be col
lected by him. 

The entry submitted follows the words of the statutes and enumerates the fees 
as they will be when reduced. 

Section 1601, General Code, provides: 

"The fees enumerated in this section shall be charged and collected by the 
probate judge and shall be in full for all services rendered in the respective pro
ceedings: For appointment of administrator, executor, guardian for minor, 
except guardian ad litem, assignee or trustee, five dollars and fifty cents; for 
copy of will for executor or administrator with the will annexed, per hundred 
words. ten cents; for appointment of guardian of drunkard, i·diot, imbecile 
or lunatic, eight dollars; for injunction proceedin!!"s, two dollars and fifty 
cents; for inventory when there is no appraisement, one dollar ~.nd fifty cents; 
for inventory with appraisement, four dollars; for public sale bill, two dollars 
and fifi.y cents; for petition to sell personal property at private ~ale, and sale 
bill, three dollars; for petition for sale of real estate, twelve dollars; for each 
account, four dollars and fifty cents; for account of final distribution, two dol-



1056 PROBATE JUDGE 

Iars; for statement in lieu of final account, two dollars; for petition for removal 
of administrator, executor, guardian, assignee or trustee, five dollars; for 
application for administrator or executor for allowance of claim, two dollars 
and fifty cents; probating will, five dollars; for election of widow, or "\\idower, 
two dollars; and for appoiptment of commissioner to take election, two dollars 
additional; for deposit of will, one dollar; for marriage license, one dollar; for 
~xecution, fifty cents; for petition for adoption of child, three dollars and 
fifty cents; for petition to change name, three dollars; petition to lease and 
improve real estate, application and settlement of cla.ip1 by wrongful death, 
application and order to complete contract, application and order to complete 
contract, application to lease for oil, gas, clay or mineral, application to invest 
in productive real estate, application to borrow money and mortgage real 
estate, each five dollars; for application and order to loan unclaimed money, 
two dollars; for application of new or additional bond, one dollar; for applica
tion and order for release of any surety or reduction of bond, two dollars; 
for application and order to record receipts, two dollars, for application, order 
and report of distribution of assets in kind, two dollars; for application for 
record of foreign will, one dollar and fifty cents; for application to compound, 
sell or dispose of desperate claims and report thereon, two dollars and fifty 
cents; for appointment of commissioners to take deposition of witnesses to 
wills or election of widow, one dollar and fifty cents; for recording physician 
certificates; fifty cents; for hearing in ditch cases, five dollars per day; for 
record in excess of fifteen hundred words in the follo"'ing matters at the rate 
of ten cents per hundred words: inventory, sale bill, account, will and petition 
to sell real or personal property; when a contest of appointment is instituted 
or exceptions filed in any of the proceedings named in this section, for addi
tional services made necessary thereby, the same fees as are provided for the 
clerk of the court of common pleas for like services." 

Section 1602, General Code, provides: 

"The fees enumerated in this section shall be paid to the probate judge 
out of the county treasury upon the warrant of the county auditor, which 
shall issue upon the certificate of the probate judge and shall be in full for all 
services rendered in the respective proceedings: for each inquest of lunacy 
when the person is committed to a state hospital or to relatives, eight dollars; 
when the person is discharged, five dollars; for the return of an insane person 
to a state hospital or removal therefrom, one dollar; for each inquest of epilepsy, 
when a person is committed, eight dollars; when application is not granted, 
five dollars; for return of an epileptic insane person to a state hospital or 
removal therefrom, one dollar; for proceedings for committing a person to the 
institution for feeble-minded, eight dollars; for 'proceedings for sePding or 
committing a person to the state school for the deaf or blind, five dollars; for 
proceedings against a juvenile disorderly person under the provision of section 
7774, when commitment is made, five dollars; when child is discharged or 
judgment suspended, three dollars; for holding an examining court under 
section 13531, when defendant is held to be insane or idiotic, eight dollars; 
for proceedings on habeas corpus when a person is confined under color of 
proceedings in a criminal case and is discharged, five dollars; when acting as 
a judge of the juvenile court, for each case filed against a delinquent, dependent 
or neglected child, two dollars and fifty cents; for proceedings to take child 
from parent or other person, haVIng control thereof, two dollars and fifty cents; 
for appointment of examiners of the county treasury, three dollars; for appoint
ment of each county school examiner, two dollars; for appointment of each 
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member of the board of county visitors, one dollar; for appointment of each 
blind relief commissioner, two dollars; for the report of judicial statistics to the 
secretary of state the same fees as are allowed to the clerk of courts. "Upon 
the certificate of the probate judge and the warrant of the county auditor the 
probate judge shall receive from the county treasury to be credited to his fee 
fund his legal fees for services in criminal cases wherein the state fails to convict 
or the defendant proves insolvent, but not more than three hundred dollars 
shall be allowed for services rendered in any one year of his term." 

Section 1603, General Code, provides: 

"For other services for which compensation is not otherwise provided by 
law, the probate judge ~hall be allowed the same fees as are allowed the clerk 
of the court of common pleas for similar services." 

The fees set forth in the entry have been compared with those set forth in the 
above sections and it is found that the proper reductions have been made as to such fees. 

The entry as submitted did not provide for a reduction in the fees which are 
authorized to be charged by virtue of section 1603 of the General Code. Whether 
or not there should be a reduction in these fees, as in the others, is the question, as I 
understood, which you propounded to me verbally. After most careful consideration 
of all the provisions herein, of concern, this department is of opinion that the reduction 
provided for in section 1603-1 relates as well to section 1603 as to sections 1601 and 
1602. I have, therefore, added to the entry, after the word "services," in the para
graph noted, "section 1603," the words "with a reduction of twenty per cent." With 
the change suggested and entered the entry is approved by this department. 

Your second inquiry applies to the fee to be charged for issuing a marriage license. 

Section 1601, General Code, supra, provides the fee for a marriage license in 
these words: 

"for marriage license, one dollar;" 

This section was amended in 102 0. L. 277. This amendment made a complete 
change in the method of charging fees in the probate court. 

Section 11192, General Code, provides: 

"The judge shall be entitled to receive· as his fee for administering the 
oath and granting a license, v.ith the seal affixed thereto, recording the certifi
cate of marriage, and filing the necessary papers, the sum of seventy-five 
cents." 

This section has not been amended since first inserted in the General Code. 
In section 1601, General Code, as carried into the General Code, as adopted in 

1910, it was provided: 

"Administering an oath when necessary, and issuing a marriage license 
and filing and recording the certificate of marriage, seventy-five cents;" 

When section 1601, General Code, was amended, it is evident that the provisions 
of section 11192, General Code, were overlooked. · 

The fee fixed in section 1601, General Code, as amended in 102 Ohio Laws, 277, 
is the later enactment and must govern. 

The probate judge, therefore, is authorized to charge one dollar for issuing and 
recording a marriage license. 

4-Vol. II.-A.. G. 
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Your third inquiry is in reference to the fee to be charged for filing and recording 
a certificate of marriage when the marriage is solemized after publication of bans in 
a congregation. 

Section 11186, General Code, provides: 

"Previous to persons being joined in marriage, notice thereof shall be 
published in the presence of the congregation on two different days of public 
worship; the first publication to be at least ten days before such marriage, 
within the county where the female resides; or, a license must be obtained for 
that purpose from the probate judge in the county where such female resides." 

Section 11195, General Code, provides: 

"A certificate of every marriage solemnized, whether authorized by pubij,
cation of bans in the congregation, or by license issued by the probate judge, 
shall forthwith be transmitted to the probate judge in the county where the 
marriage license was issued, or of the congregation wherein such bans were 
published is situated, or where the marriage was celebrated. All such certifi
cates of marriage filed with the probate judge, shall be consecutively numbered 
and be recorded in the order in which th~y are received." 

The probate judge is required to file 'such certificates and to record the same. 
Section 1585, General Code, provides: 

"All pleadings, accounts, vouchers and other papers in each estate, trust, 
assignment, guardianship, or other proceeding, ex-parte or adversary, which 
are filed in the probate court shall be kept together, and upon the final termi
nation or settlement of such case, cause or proceeding shall be preserved for 
future reference and examination. Such papers shall be properly jacketed, 
and otherwise tied, fastened or held together numbered, lettered or otherwise 
marked in such manner that they may be readily found by reference to proper 
memoranda upon the docket, record or index entries thereof, which memor
anda shall be made or caused to be made by the probate judge. Certificates 
of marriage, reports of births and deaths and similar papers not part of a case 
or proceeding, shall be arranged and preserved separately in the order of their 
dates or in which they were filed. The words "case or cause" herein used shall 
include all proceedings in the settlement of any estate, guardianship or assign
ment." 

Section 1594, General Code, reads in part: 

"The following books shall be kept by the probate court: 
"10. A marriage record, in which shall be entered licenses, and the 

names of the parties to whom issued, the name of the person or persons apply
ing therefor, with a brief stateJn1lnt of the facts sworn to by such person, and 
the returns of the person solemnizing the marriage." 

Section 1595, General Code, provides: 

"To each record required by the preceding section, an index shall be 
attached securely bound in the volume. Each index shall be kept up with 
the entries therein and refer to such entries alphabetically by the names of the 
parties or persons in which originally entered, indexing the page of the book 
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where the entry is made. On the order of the probate judge, blank books 
for such records and indexes shall be furnished by the county commissioners 
at the expense of the county." 

By virtue of these sections the marriage certificate must be filed, recorded and 
indexed. 

Sections 1601 and 1602, General Code, do not fix the fee to be charged for the 
filing, recordinp; and indexing of a certificate of marriage solemni.zed upon publication 
of bans. The fee, if any can be charged, must be governed by section 1603, General 
Code, supra, which authorizes the probate judge to charge the same fees, for other 
services, as are allowed the clerk of the court of common pleas for similar services. 

The fees to be charged by the clerk of courts are fixed by sections 2900 and 2901, 
General Code. 

Section 2900, General Code, provides: 

"For the services hereinafter speeijied, when rendered, the clerk shall 
charge and collect the fees provided in this and the next following section 
and no more: For docketing each cause in appearance docket, ten cents; for 
docketing each execution in execution docket, ten cents; for docketing each 
transcript of judgment in execution docket, ten cents; for indexing each cause 
in the execution or appearance docket each plaintiff and each defendant, five 
cents; for filing each praecipe, pleading, subpoena, cost bill and other necessary 
doc1tment, five cents; for noting the filing of same, except subpoena and praecipe 
therefor, on the appearance docket, each, five cents; for taking each affidavit 
including certificate and seal, twenty-five cents; for issuing each writ, order 
or noti~e, except subpoena, thirty cents; for noting the issue of same on 
appearance docket, each, five cents; for recording return of same on appear
ance docket, each, ten cents; for issuing subpoena, each name, five cents; for 
taking undertaking, bond or recogn,izance, twenty-five cents; for i)llpaneling 
and swearing jury, each cause, fifty cents; for swearing each witness, five 
cents; for entering attendance of each witness, ten cents; for cert!fying fees 
of each witnese, five cents; for entering each cause on the trial or motion docket 
and indexing same, each term, ten cents; for each entry on journal per one 
hundred wdrds or fraction thereof, ten cents; for indexing same, five cents,· for post
ing same on appearance docket, ten cents; for entering on the indictment any 
plea, ten cents; for poling a jury, twenty-five cents." 

Section 2901, General Code, reads in part: 

"For making cost bill to be taxed but once, forty cents; for making com
plete record in each cause, ten cents per hundred words; for indexing same, 
each cause, ten cents; * * * for issuing any license, fifty cents; 
for issuing certificates to receiver or order of reference with oath, seventy 
cents; for certificates of fact under seal of the court, to be paid by the party 
demanding same, thirty-five cents; for certificate of deposit on foreign writ, 
certificate of opening deposition, certificate for attorney's fee, certificate for 
stenographer's fee, each ten cents." 

Section 2900, General Code, supra, contains these provisions: 

"for filing each praecipe, pleading, subpoena, cost bill and other necessary 
document, five cents; * * • for each entry on journal per one 
hundred words or fraction thereof, ten cents; for indexing same, five cents." 



1060 :PROBATE JUDGE 

I am of the opinion that the above provisions read in connection with section 
1603, General Code, will authorize the probate judge to charge five cents for filing the 
certificate of a ban marriage; ten cents per hundred words or fraction thereof for 
recording the same and five cents for indexing. As these certificates are usually 
less than one hundred words the total charge to be made would be twenty cents. 

You further inqdre as to the fee to be charged for issuing a minister's license to 
solemnize marriages. 

Section 11183, General Code, provides: 

"A minister of the gospel, upon producing to the proba,te judge of any 
county within this state in which he officiates, credentials of his being a regu
larly ordained or licensed minister of any religious society or congregation, 
shall be entitled to receive from the court a license, authorizing him to solemn
ize marriages within this state so long as he continues a regular minister in such 
society or congregation." 

Section 11184, General Code, provides: 

"Each minister, who is licensed to solemnize marriages, must produce to 
the judge of the probate court in each county, in which he solemnizes a 
marriage, his license so obtained. The judge thereupon shall enter the name 
of such minister upon record as a minister of the gospel duly authorized to 
solemnize marriages ·within this state, and note the county from which sueh 
license issued; for which service no charge shall be made by the judge." 

Section 11184, General Code, prevents the probate judge from charging a fee for 
noting the certificate of a minister from another county, but this exemption from charge 
does not apply to the issuance of a license as provided i,n section 11183, General Code. 
Sections 1601 and 1602, General Code, supra, do not provide for the fee to be charged 
for issuing such license. It also is governed by section 1603, General Code. 

In section· 2901, General Code, providing for the fees of the clerk of the court of 
common pleas is found the following: 

"for issuing any license, fifty cents;" 

This provision, read in connection with the provisions of section 1603, General 
Code, will authorize the probate judge to charge fifty cents for issuing a license to a 
minister, authorizing such minister to solemnize marriages. · 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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298. 

STATE HOSPITAL FOR Il'\SAXE AND EPILEPTICS-POWER OF PROBATE 
COL"RT TO C0:\1:\IIT AXD DUTY OF HOSPITAL OFFICIALS TO 
RECEIVE. 

r.:nder <Cec!iot/S 1947 to 198J, Gul( ral Code, p,·oviding for stale hospital for the insane, 
and uwla :;(cliolls .!(;35 to 2051, Gt-11ernl Code, with refereuce to the Ohio hospital for 
epileptics, art insane ptr801t who is not au epileptic, sJ,ould, on being found insm1e, by the 
probate coud, be conmd!lcd to /l,c J,m,]Jilnl fur tl.e -ht.~ane; and an insane person who is also 
an epileptic, and also epileptic pusan.~, should whe-n so adjudged by the probate court, be 
corm, tilled to the Gallipolis hospital fur epileptics. 

No one affect<d with a contagious or infectious disease ()r vermin can be admitted to 
either institutiou. 

The only limitations upon the power of the probate court to commit are the statutory 
provisions pro~:iding for review on error ar1d the restriction as to the full quota allowed to 
be received from each district. Municipal authorities hat•e no discretion to refuse admis
sion upon commitment by the probate court upon any other grounds. 

CoLmmus, Omo, May 20, 1913. 

Hox. SA~mr~L L. BLACK, Probate .Judge, Columbus, Ohio. 

D~;An Sm:-I have your letter of 1\lay 12, 1913, before me, in which you state 
that you Jmve a man in the county jail adjudged to be insane, who is also an epileptic 
and has suicidal intentions; and that the state hospital refuses to accept him because 
he is an epileptic. You cite another case of a woman remaining in jail thirty days 
who was i11sane, epileptic, and had homicidal and suicidal tendencies; and the state 
hospital refused to accept her beacuse she was an epileptic, and the epileptic hospital 
refused ber.ause she was insane. Further on in your letter, you speak of a young col
ored girl, ::~djudged an epileptic in January last, who is now in the county infirmary, 
afflicted "1\ith a venereal disease, who was refused admission to the epileptic hospital, 
for the assigned reason of the superintendent, that the hospital was too crowded. 

You then ask: 

"whether or not the superintendent of the different institutions occupy the 
position of a court of review over the probate court, in lunacy and epilepsy 
cases, and who is to be the judge of what patients will be received into the 
institutions owned by the state of Ohio?" 

The solution of the questions submitted, involves a construction of the various 
statutes applicable to these state hospitals, and those prescribing the mode of com
mitment thereto, by the probate court. 

The statutes are not as broad and complete as they should be on these matters; 
and the result is, there is some apparent conflict and doubt existing in their practical 
application and enforcement. 

HOSPITALS FOR THE INSANE. 

Section 1948, General Code, giyes the board of state charities authority to divide 
the state into districts for hospitals for the insane, fix the quota of each county on the 
census basis. The same section authorizes said board to change the boundaries of 
the districts from time to time as may be necessary. Section 1949, General Code, 
provides that these regulations as to districts shall not be effective until approved by 
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the governor. After such approval, said board must notify the various probate judges 
of any changes in districts or quota. 

Section 1951, General Code, requires the medical superintendent of each state 
hospital to inform the probate judge, monthly, of the quota of patients to which each 
county is entitled, and the number in the hospital therefrom. This section further 
provides: 

"The probate judge, at any time, may forward an acute case if the quota 
is not full, and the papers and clothing are in compliance with law." 

Section 1952, General Code, says: 

"If at any time any such hospital cannot accommodate the patients of 
the district to which it is attached, or if the best interests of a patient make 
his transfer advisable, 'vith the consent and written approval of the super
intendent interested, the board of state charities may order the transfer of 
such patients to the hospital of either of the other districts, which at that 
time has room for such patients." 

By section 1956, General Code, the probate judge, if he is satisfied that the person 
charged is insane, shall cause a certificate to that effect to be made by two medical 
witnesses. The next section says that all such medical certificates shall be void in 
ten days, unless the person named therein is admitted to a state hospital within that 
time. This requires promptness in committing patients to the various institutions. 

Section 1958, General Code, then provides that when the probate judge receives 
the medical certificate above referred to, he shall forthwith apply to the superintendent 
of the hospital in the resident district of the patient, and transmit, under official seal, 
copies of the medical certificates and his findings in the case. This section then con
(•ludes with the following language: 

"Upon receiving the application and certificate, the superintendent shall 
immediately advise the probate judge whether the patient can be received, and, 
if so, at what time." 

Section 1959, General Code, provides; 
"When advised that the patient will be received, the probate judge shall 

forthwith issue his warrant to the sheriff, commanding him forthwith to take 
charge of and convey such insane person to the hospital." 

In section 1961, General Code, there is a provision as follows: 

"Until a certificate is furnished by a medical v.itness that the patient is 
free from all infectious diseases and from vermin, the probate judge shall refuse 
to make such application to the superintendent." 

The law relative to hospitals for the insane is found in sections 1947 to 1983, 
General Code, inclusive. 

There are seven state hospitals for the insane, enumerated in section 1947, General 
Code, and t.hey are designated therein as 

"The institutions for the care and treatment of the insane in this state." 

Section 1983, supra, in defining terms, says: 
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"The terms 'insane' and 'lunatic' as used in this chapter, include every 
species of insanity or mental derangement, etc." 

OHIO HOSPITAL FOR EPILEPTICS. 

The mode of admission to the above institution, and matters pertaining to that 
class of the wards of the state, are provided for in sections 2035 to 2051, General Code, 
inclusive. The only institution in Ohio of this cluss is designated in General Code, 
2035, as follows: 

"The asylumfl»" epileptics and epileptic insane at Gallipolis, shall be known 
as the Ohio hospital for epileptics." 
The class of patients eligible to this institution is fixed in General Code, 2037, 

as follows: 

"Insane persons who are also epileptic, and whose disease has developed 
during their residence in this state, and epileptics who have been residents of 
the state for one year next preceding application for admission, shall be ad
missible as inmates of this institution. The number of inmates shall be ap
portioned among the counties of the state according to population." 

By section 2041, General Code, the manager of this institution is required to 
inform the probate judge of each county, on the 15th day of each month, of the quota 
of patients to which it is entitled, and the number then in the hospital therefrom. 

This chapter provides that the application for admission to said hosp;tal shall 
be made to the probate judge upon blanks furnished said court by the proper officers 
of said institution; and the proceedings thereon are the same as in the commitment 
and care of the insane. A physician's certificate is required that the patient is ad~ 
missible under the requirements of said institution and is free from infectious or conta
gious disease and vermin. 

If the judge is satisfied that the patient is an epileptij), and a suitable person for 
tzeatment at the hospital, he shall transmit the application and other papers in the 
case to the manager ot the hospital, who shall advise him whether the patient can be 
received, and at what time. 

If advised that the patient may be received, the judge shall take the same steps 
for his transmission as are had in the conveyance of patients to the other state hos
pitals, except if the patient can travel alone, he may issue the warrant of committal 
to the patient himself. 

I have gone extensively into these statutes, in order to compare and construe 
them with reference to your inquiries. 

From the statutes I conclude that an insane person, who is not an epileptic, should, 
on being found insane by the probate court, be committed to a hospital for the insane. 
An insane person who is also an epileptic, and all epileptic persons, should, when so ad
judged, be committed to the Gallipolis hospital for epileptics. 

No one not free from contagious and infectious disease I»" vermin, can be admitted to 
either institution. 

The mali and woman mentioned in your letter should each have been accepted 
at the Gallipolis institution; and the superintendent had no right to reject her becanse 
she was insane, if at the same time she was an epileptic. The unfortunate colored 
girl, afflicted as she is with a loathsome disease, could not be admitted at all, in any 
state institution until cured. 

The questions 

"Whether or not the superintendents of the different institutions occupy the 
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and 

position of a court of review over the probate court, in lunacy or epilepsy 
cases, 

"Who is to be the judge of what patients1vill be received into the institutions 
owned by the state of Ohio," 

as propounded by you, raise an interesting proposition for discussion. 
There is no authority in these superintendents to review the findings of the pro

bate court in such cases. The probate court is a court of record, and its findings and 
judgments impart absolute varity. The only means of a review is on error, or appeal, 
to a higher court. 

After a full hearing is had, and all statutory steps are followed, in lunacy and 
epileptic cases by the probate judge, he is the judge of what patients are to be re
ceived into these state institutions; and his judgment as to whether said patients are 
lunatics, epileptics, or both, is final and binding, subject only to review by a higher 
court, or a release on habeas corpus as provided in section 1976, General Code. In 
my opinion, when the medical superintendent receives the application from the probate 
judges, accompanied by the certified copies of medical certificates, and the findings 
of the court, and the patient is provided with clothing as provided by statute, he shall 
admit the patient on the warrant of the court, unless such patient has an infectious 
or contagious disease, or vermin, or the quota for that county is filled, at that pa~
ticular asylum. 

The last part of section 1958 requires the medical superintendent to immediately 
advise the probate judge "whether the patient can be received, and if so, at what 
time." 

The expression quoted above, does not mean that the superintendent can review 
the case and reject the patient on his own opinions of the matter; but it has reference 
to the quota allotted to that county, and whether there are 3.ccommodations for such 
patient, and whether he is free from disease and vermin. All other questions of eli
gibility for admission, are concluded by the judgment of the prebate court. That the 
probate judge is clothed with power in these matters, is shown by section 1!158, which 
provides that an acute patient may be forwarded at any time by said judge "if the 
quota is not full am~ the papers and clothing are in compliance with law." 

These great institutions are created and maintained by the state for the recep
tion, care and maintenance of those citizens, from whom the light of reason has fled, 
and who are helpless and afflicted, by epilepsy, or the mental ar.d physical destroying 
agencies, which call for rest~aint and protection. The state is taxed, and carefully 
gives support to all our unfortunates who are helpless, or dangerous, by reason of 
mental and physical defects which come to them voluntarily or involuntarily. The 
protection of society demands their segregation and separation from the pubJ.!c in 
general, and the highest and best service is req11ired on account of both the applicant 
and the COmi!lUnity. 

This being so, there ought to be exercised by the authorities controlling these in
stitutions, the highest diligence and care, that no one upon whom the hand of mental 
or physical affliction falls, shall suffer for lack of a pla~e in these institutions, where he 
can be cared for comfortably and efficiently. Epileptics and insane can no longer be 
admitted to infirmaries or other county institutions, where their presence would be 
detrimental and degenerating to the other inmates; neither should they, except in 
temporary emergencies, be incarcerated in local jails, where thay may be compelled 
to await the red tape and the doubt and uncertainties of the law, as to where they 
shall be taken for care and comfort. Promptness and certainty in rendering relief to 
our unfortunate wards should obtain; and there should be no arguments or disagree-
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ments between the authorities in these cases, which can only prove detrimental to 
those who most need the protecting power of the state. If an institution is crowded, 
or the quota of a county therein is full, the state board of charities, ar:d officers of the 
inRtitutions, should tr.ke measures for the transfer of patients to such institutions as 
can lake cntc of !l,un. Furthermore, gre::t care should be taken that too many "pay" 
patients, or non-residents, or voluntary patients, are not admitted, to the prejudice 
and exclusion of tho!"e who are admitted by the police court, thereby relieving the 
quota of eaeh county. 

With t!Jese :-uggestions and opirJon as to the powers of the probate court and 
duties of the :Jsylum aut.horities, I believe the problems submitted by you can be solved, 
and all cl'.n work together in harmony and effectively care for the clasl' of patients 
described by you. 

448. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

UNDER THE PROVISIONS OF SECTION 1902, GENERAL CODE, THE SAME 
PROCED1JRE THAT FORMERLY APPLIED TO THE ADMISSION OF 
ADULTS TO INSTITUTIONS FOR FEEBLE :\IINDED, NOW APPLIES 
TO ALL PERSONS. 

Feeble minded persons other than adults may be admitted to institutions for feeble 
minded by pursuing the same course of legal commitment as governs admissions to the 
state hospital for the insane. 

CoLUMBUs, Omo, August 14, 1913. 

RoN. CHARLEs E. CAPPLE, Probate Judge, Chillicothe, Ohio. 

DEAR flm:-In your letter of June 7, 1913, you ask my opinion concerning the 
commitment of persons other than adults to the institution for feeble minded; also as 
to the fees in such cases, the number of physicians and their fees. 

Under the old laws relating to thls ino,titution (sections 1891 to 1904, General Code), 
t.he matters inquired of by you were extremely indefinite, except as to adults. But 
the last legislature, in 103 0. L., page 245, amended section 1902, General Code, so as 
to read as follows: 

"Feeble minded persons of such inoffensive habits as to make them proper 
subjects for classification and discipline in the institution, may be admitted, 
on pursuing the same course of legal commitment as governs admission to 
the state hospital for the insane." 

This law became effective August 2, 1913. 
This statute, as you will note, is not confined in its provisions to adults alone, but 

uses the word "persons," which is broad enough to include both adults and minors. 
This amendment was made to solve the difficulties and doubts suggested by you. 

Very truly yours, 
TrnOTHY S. HoGAN, 

Attorney General. 
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494. 

PROBATE JUDGE SHALL BE ALLOWED FEES SPECIFIED IN SECTION 
2901, FOR RECEIVING ON DEPOSIT THE AMOUNT OF A VERDICT 
IN APPROPRIATION PROCEEDINGS. 

The probate judge, under authority of section 1603, General Code, shall be allowed 
the fees specified in section 2901, General Code, for receiving on deposit the amount of a 
verdict in appropriation proceedings, under authority of section 11059, General Code. 

CoLUMBus, OHIO, August 8, 1913. 

RoN. H. C. WILcox, Probate Judge, Elyria, Ohio. 

DEAR Sm:-Under favor of July 3, 1913, you inquire as follows: 

"Whether under secti-9n 2901, of the General Code, a commission of one 
per centum upon the first one thousand dollars and one-fourth per centum 
upon the cases of one thousand dollars, should be taxed as costs in cases where 
deposit is made with the probate judge of the amount of verdict in appropria
tion cases as provided in section 11059?" 

Sections 2901, 11059 and 1603, of the General Code, are as follows: 

"Section 2901. * "' * for receiving and disbursing money other than 
costs and fees paid to such clerks in pursuance of an order of court or on judg
ments, and which has not been collected by the sheriff or other proper officer 
or order of execution to be taxed against the party charged with the payme,nt 
of such money, a commission of one per centum on the first one thousand 

.dollars and one-fourth of one per centum on all exceeding one thousand 
dollars; * * *." 

"Section 11059. Upon the payment of the party entitled thereto, or 
deposit with the probate judge of the amount of the verdict, and such costs 
as lawfully accrued in the case up to the time again&t the corporation, it will 
be entitled to take possession of and hold the property, rights or interests so 
appropriated, for the uses and purposes for which the appropriation was 
sought, as set forth in the petition. The judge shall enter of record an order 
to that effect, and if necessary, proper pro~ess shall be issued to place the 
corporation in possession thereof. 

"Section 1603. For other services for which compensation is not other
wise provided by law, the probate judge shall be allowed the same fees as are 
allowed the clerk of the court of common pleas for similar services." 

Under section 1603, General Code, the probate judge is allowed the same fees as 
are allowed the clerk of the court of common pleas for services similar to those per
formed by the probate judge for all work for which a specific fee is not otherwise pro
vided in the statutes. I nowhere find any provision for payment of a fee to a probate 
judge expressly for receiving and disbursing moneys paid to the court in pursuance of 
an order of court or on a judgment. 

Section 11059 provides the fee which the clerk of the court of common pleas is 
entitJed to receive for receiving such money. 

Under authority of section 1603, General Code, therefore, I conclude that the 
probate judge shall be allowed the fees specified in section 2901 for receiving on deposit 
the amount of a verdict in appropriation proceedings under authority of section 11059. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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496. 

PROBATIOX OFFICERS :\lAY CARRY COXCEALED WEAPOXS AFTER 
THEY FILE THE PROPER BON"D REQ"CIRED BY LAW. 

Under the provisiO'ns of section 12819, General Code, probation officers are specially 
appointed officers of the JUvmile court aud when they ghe the bO'nd required by law, they 
may carry concealed weapons in tJ,e discharge of their duties. 

CoLUMscs, OHio, September 12, 1913. 

HoN. JoHN W. DAvis, Probate fudge, Youngstown, Ohio. 

DEAR Sm:-In your letter of August 27, 1913, you say: 

"As ji.Hige of the juvenile court of ::Uahoning county, I hereby request 
of you, at your earliest convenience, a constnlction of section 12819 of the 
General Code of Ohio, as amended in 103 Ohio Laws at page 553, us to whether 
or not taking this section of the Code in connection with section 1663, or 
any other section covering police duties, as to whether or not it will be necessary 
for my chief probation officer or any of his assistants to give bond to entitle 
him or them to carry concealed weapons, or is he or they exempt from being 
required to give bond." 

Section 12819, General Code (103 0. L., 555), provi<Ws that sheriffs, regularly 
appointed police officers of incorporated cities and villages, regularly elected constables, 
and special officers as provided in sections 2833, 4373, 10070, 10108 and 12857 of the 
General Code, may go armed when on duty. Your probation officers do not fall within 
any or' the above sections, provisions or enumerations; and cannot carry cO'fl.cealed 
weapons thereunder. This section 12819, however, further provides that deputy sheriffs 
and speciaUy appointed police officers (except those appointed or called into service 
under the five sections above quoted), may go armed, if they first give bond of 81,000.00 
to the state, approved by the clerk of the court of common pleas, conditioned accord
ing to law. 

If your probation officers can carry concealed weapons at all, the authority so to 
do must be found in the above provision. Probation officers are special officers of the 
juvenile court, under section 1662, General Code. That they possess the powers of 
sheriffs and police officers in serving processes and making an·ests, and calling other 
officers to aid them, is manifest from the last part of section 1663, General Code, which 
reads as follows: 

"" * " He shall serve the warrants and other process of the court 
within or without the county, and in that respect is hereby clothed with the 
powers and authority of sheriffs. He may make arrests without warrant upon 
reasonable information or upon view of the violation of any of the provisions of 
this chapter, detain the person so arrested pending the issuance of a warrant, 
and perform such other duties, incident to their offices, as the judge directs. 
All sheriffs, deputy sheriffs, constables, marshals and police officers shall 
render assistance to probation officers in the performance of their duties, 
when requested so to do." 

This clearly constitutes probation officers, specially appointed officers of the 
juvenile court, and when they give the bond required by law, they can carry concealed 
weapons while in the diRcharp;e of their duties. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorne?J General. 
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588. 

WHERE PROCEEDINGS IX THE SALE OF REAL ESTATE ARE STARTED 
AND NOT FINISHED, THE FEES FOR SUCH WORK SHOULD BE 
CHARGED AS IN MISCELLANEOUS CASES. 

Where proceedings for the sale of real estate are instituted and were dismissed before 
the sales were completed the flat rate of twelve dollars should not be charged, but the charge 
should be made as a miscellaneous case. 

CoLUMBus, OHIO, October 8, 1913. 

RoN. HoMER 0. DoRSEY, Probate Judge, flindlay, Ohio. 

DEAR Sm:-I have your letter of September 11, 1913, in which you inquire: 

"Please inform us how to charge in cases where the proceeding is started 
but not finished; for instance, we now have a couple of sales of real estate that 
were dismissed before they were completed. Shall we charge the flat rate of 
$12.00, even though no record is made, or figure the costs just the same as 
any other miscellaneous case?" 

Section 1601, General Code, in so far as applicable to your question reads: "For 
petition for sale of real estate twelve dollars," and your inquiry goes to the question 
whether once a petition is filed you should charge the twelve dollars in every case, 
or when a petition is filed and for some reason the cause is dismissed or discontinued, 
you should only tax and collect the fees chargeable for the work done. 

Inasmuch as different cases furnish very differ.ent amounts ·Of labor for a probate 
judge, I take it that the legislature attempted to fix a flat rate of twelve dollars, as 
being enough in excess of the fees in one and below another to make a fair average 
compensation in all. However, that does not satisfy me that it was intended that the 
legislature intended a flat charge of twelve dollars in each case where a petition was 
filed, and I am of opinion that when a petition to sell real estate is filed and disposed of 
prior to making an order of sale, and selling, that fees should he charged as in mis
cellaneous cases. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



A-"XU.AL REPORT OF THE ATTORXEY GEXERAL. 1069 

649. 

IT IS PURELY DISCRETIOXARY OX THE PART OF THE JL\'EXILE COL'"RT 
AS TO WHETHER THEY SHALL GIVE XOTICE TO THE BOARD OF 
COUXTY VISITORS OF THE HOLDING OF COC'RT-COUXTY YIS
ITORS ARE XOT REQL'"IRED TO ATTEXD THIS COL'"RT T:XLESS 
THEY RECEIVE XOTICE TO DO SO. 

The matter of giuing notice to the board of county visitors is purely di.~cretionary 011 

the part of the juvenile court. The said board of county visitors has no statutory authority 
to recommend to the juvenile court what its action should be in any case. The board is 
not required to attend juvenile court unless the said court sees fit to notify them. Any 
attendance of such board without notice from the court is 11llrely discretionary on the part 
of the indi~idual members thereof. 

CoLL'MBL's, 0Hro, Xovember 19, 1913. 

HoN. C. E.,CAPPLE, Probate Judge, Chillicothe, Ohio. 

DEAR Sm:-In your letter of October 4, 1913, you say: 

"I should be much pleased to have an opinion from your office as to 
whether or not Senate Bill No. 18 as shown on pages 864, etc., of volume 
103 of Laws of Ohio, repeals and does away with section.s 2975 and 7782 of 
the General Code of Ohio, requiring notice to the board of county visitors of 
proceedings in actions to commit to boys' and girls' homes, etc. 

"Also, if there is any law at all at the present time that gives boards of 
county visitors any authority at all in the way of recommending to the juvenile 
court as to what its action should be in any case, and any law at all requiring 
that said board or its members should have any notice as to any proceedings 
in juvenile court, or in any way be recognized by said court in juvenile matters." 

Former section 2975, General Code, provided that in proceedings to commit a 
child under sixteen years to the boys' industrial school, or 11,irls' industrial home, notice 
shall be given to the board of county visitors of such proceedings; and that it should 
be the duty of such board to attend as a body, or committee, and protect the interest.s 
of such child. 

Former section 7782, General Code, provided that in every case of complaint 
against a child involving commitment to a children's home or a juvenile reformatory, 
the board of county visitors shall be notified and must attend; and the record was 
required to show such notice and attendance. 

On April 28, 1913, section 2975, General Code, was amended, so as 'to read that 
notice may be given of such proceedings to the board of county visitors. (103 0. L., 
p. 888.) 

On the same date, section 7782, General Code, was amended so as to read that 
the board of county visitors may be natified; and if so notified, said board shall attend. 
The order of commitment may show such notice and attendance. (103 0. L., p. 905.) 

The present statutes on the subject, leave the matter of notice to the board of 
county visitors purely discretionary on the part of the juvenile court. The said board 
of county visitors has no statutory authority to recommend to the juvenile court 
what its action should be in any case. 

If the juvenile court sees fit not to notify the said board of visitors, they are not 
required to attend. The board is not, as a matter of law, entitled to any notice from 
the said court of its proceedings in such cases. 
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Any attendance of such board, without notice from the said court, would be 
purely voluntary on the part of the individual members thereof; and they would have 
no more rights than any other citizens who might volunteer their presence or advice. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Common Pleas Judge) 
655. 

A C0:\:1::\ION PLEAS JGDGE HAS AUTHORITY TO MAKE ALLOWANCE OF 
FEES TO Co::\1:\IITTEE APPOINTED TO INVESTIGATE CHARGES 
FILED AGAIXST A ~IE11BER OF THE BAR-sCCH EXPENSES 1IAY 
BE PAID FR0:\1 COUNTY TREASURY WITHOUT FIRST BEING 
PRESENTED TO THE COUNTY C0111IISSIONERS. 

The judge of the ccnnmon pleas court hM a right urnkr section 1710, General Code, 
to make an allowance of fees to members of a committee appointed by the court to investigate 
certain charges filed agaim;t a member of the bar within his jurisdiction, and to make an 
order for reimbursement of their expem;es incurred under such appointment, and the bill 
may be paid from the county treasury without first being presented to the county commis
sioners. 

CoLUMBUs, Omo, November 18, 1913. 

HoN. JoHN M. BRODERICK, Judge, Court of Common PleM, Marysville, Ohio. 

DEAR Sm:-I have you'r inquiry of November 14, 1913, in regard to allowance 
of a fee to members of a committee, by you appointed, to investigate certain charges 
filed against a member of the bar within your jurisdiction, and to make an order for 
reimbursement to them of their expenses incurred under your appointment. 

Section 1710, General Code, reads: 

"The court in which such charges or written motion is filed, shall allow to 
the person or persons appointed to file and prosecute the charges, or to re
sist the modification of any decrees for their services in either case, such sum 
as by the court may be deemed reasonable, not exceeding one hundred dollars 
to each person, together with the costs and expenses incurred by them in such 
proceedings. The amounts so allowed shall be paid from the county treasury 
of the county wherein such proceedings are had, upon the warrant of the 
county auditor. If such charges or motion are filed in the supreme court, 
such allowances shall be paid from the state treasury." 

To my mind the appointment to investigate and report to the court comes with
in the scope of "person or persons appointed to file and prosecute the charges;" that 
you have full power under this section to make allowances, and that they may be paid 
from the county treasury without being first presented to the commissioners. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Prosecuting Attorneys) 
3. 

PROSECUTING ATTORNEY-ANNUAL SALARY PAYABLE ACCORDING 
TO OFFICIAL, NOT CALENDAR YEAR-NOT ENTITLED TO EX
CESS COMPENSATION FOR PERIOD OF SERVICE EXTENDING 
BEYOND CALENDAR YEAR. 

Section 3002, General Code, providing for the annual salary of the prosecuting attorney, 
contemplates such payment for the official and not for the calendar year. The prosecuting 
attorney, therefore, is not entitled to compensation in excess of the annual salary provided 
for, for services intervening the end of the calendar year and the first Monday in January 
when he forsakes office. 

CoLUMBUs, Omo, January 2, 1913. 

HoN. JAMES W. GALBRAITH, Prosecuting Attorney, Mansfield, Ohio. 

DEAR Sm:-Under date of December 31, 1912, you advise me that you entered 
upon your second term as prosecuting attorney on January 2, 1911, and that your 
successor takes office January 6, 1913. You desire my opinion as to whether you 
would be legally entitled to a portion of the monthly salary for January, 1913, i. e., 
from the 1st to 5th, inclusive. 

Section 2909, General Code, provides: 

"There shall be elected biennially, in each county, a prosecuting attorney, 
who shall hold his office for two years, beginning on the first Monday of 
January after his election." 

Section 3003, General Code, provides: 

"Each prosecuting attorney shall receive an annual salary, not to exceed 
sixty dollars for each full one thousand of the first fifteen thousand of the 
population of the county as shown by the federal census next preceding his 
election; fifty dollars for each full one thousand of the second fifteen thousand 
of such population of the county; sixty dollars for each full one thousand 
of the third fifteen thousand of such population of the county; forty dollars 
per thousand for each full thousand of the fourth fifteen thousand of such 
population of the county; thirty dollars per thousand for each full one thou
sand of the fifth fifteen thousand of such population of the county; ten dollars 
per thousand for each full one thousand of the sixth fifteen thousand of such 
population of the county; ten dollars per thousand for each full one thousand 
of such population of the count:v. in excess of ninety thousand. 

"No prosecuting attorney shall receive a salary in excess of five thousand 
five hundred dollars. Such salary shall be paid in equal monthly inst~llments, 
from the general fund, and shall be in full ~yment for all services required by 
law to be rendered in an official capacity on behalf of the county or its officers, 
whether in criminal or civil matters." 

On a consideration of section 2909, General Code, supra, it will be seen that the 
prosecuting attorney is to hold his office for two years, beginning on the first Monday of 
January next after his election. As I view the wording of this section the year referred 
to therein is what might be considered as the official year of the prosecuting attorney; 
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that is to say, the year running from the first :Monday of January of one year to the 
first :\Ionday of January of the next succeeding year and does not refer at all to the 
calendar year. 

This same construction is to be given to section 3003, General Code, supra, which 
fixes the salary of the prosecuting attorney, and provides that he shall receive "an 
annual salary," and that "such salary shall be paid in equal monthly installments." 
In other words, as I interpret the statutes, they mean that the salary of the prosecuting 
attorney, as fixed under section 3003, is to be paid for each full offiical year whether the 
same contain more or less days than the calendar year. In the instance cited by you 
your official year began on January 2, 1911, to wit: the first :\Ionday of January of 
that year, and continued until January 1, 1912, and your second official year in this 
term began on January 1, 1912, and continues until January 6, 1913. For. each of the 
two official years so set forth you are entitled to the amount of compensation due 
you on an annual basis as fixed in section 3003, General Code, and no more. 

Very truly yours, 
TIMOTHY S. HOGAN, 

AUorney General. 
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5. 

INFIRMARY SUPERINTENDENT-COUNTY COMMISSIONERS-POWERS 
AND DUTIES OF, AS TO INVESTIQATION OF SUBJECTS FOR RE
LIEF-INITIAL INVESTIGATION MADE BY OFFICERS OF TOWN
SHIP AND MUNICIPALITY-POWERS OF COUNTY COMMISSION
ERS TO EMPLOY HELP FOR INVESTIGATION-TRAVELING EX
PENSES OF COUNTY COMMISSIONERS AND HELP. 

I 

Under sections 3481, 3482, 3484, General Code, all initial investigations of cases 
entitled to relief in the county infirmary, whether found within or outside of the county, 
must be made by the township trustees or by the proper officers of the municipality, enum
erated in section 3481, General Code, residing within the township in which the subject 
for relief is found. 

Under section 2544, General Cod(j, providing that the superintendent of the infirmary 
shall be satisfied that the subject for relief, found within the county and certified to him by 
the officers enumerated in section 3481, General Code, is entitled to be received within the 
infirmary and under section 252C, General Code, providing that such superintendent shall 
have full authority to discharge inmates from the infirmary, the superintendent of the 
infirmary is impliedly given power to make such investigation as may be reasonably 
necessary to satisfy his judgment as to the validity of receiving the subject into the infirmary. 

The county commissioners themselves are given no duties with reference to investiga
tions of any character. 

Under section 2522, General Code, providing that the county commissioners shall 
make all contracts necessary for the county infirmary and prescribe rules and regulations 
for its good government, the commissioners may employ help to assist the superintendent 
in making necessary investigations, or under section 2633, they may order the superin
tendent himself to make the same. Under the same statutes they may provide for the pay
ment of traveling expenses incurred by such help or by the superintendent in making such 
investigation. 

Inasmuch as section 3002, General Code, providing for compensation of the county 
commissioners, formerly provided for the allowance of traveling expenses and for their 
certification and approval by the prosecuting attorney and the probate judge, and as such 
provisions have been done away with, the legislative intent is apparent that the county 
commissioners can in no event be allowed for traveling expenses in the performance of any 
duties incumbent upon them. 

CoLUMBUs, OHio, January 7, l!H3. 

HoN. RALPH A. BEARD, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Sm:-Under date of December 4th, you submit for my opinion thereon, 
the following questions: 

"First: Under the law abolishing the office of infirmary directors and 
providing for the commissioners taking over their duties, are the county com
missioners allowed expenses for ifivestigatipg cases of outside relief or for going 
into another county or state to investigate applicants for relief who properly 
belong in this county? 

"Second: Are the county commissioners allowed to hire whatever help 
is necessary for the investigation of such cases where complaint is made or 
are they supposed under the law to investigate them themselves? 

"Third: Are the county commissioners allowed their expenleS when 
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traveling throughout their county or adjoining counties when in the perfor
mance of their ordinary duties and in the joint county ditch cases? 

"Fourth: Whose duty under the law is it to investigate the different 
complaints of the poor and needy of the county under the above law, the super
intendent of the infirmary, the township trustees, 01 the county commissioners; 
if the county commissioners what remuneration or expense if any, are they 
allowed for investigating the different complaints throughout the county? 

"Fifth: Can the county commissioners employ an additional clerk to 
investigate reported ceses of applicants for relief under the infirmary law, 
and can his expense be allowed for investigating said cases? 

"Sixth: Are the county commissioners allowed expenses when five 
counties are jointly building a tuberculosis hospital, in traveling back and 
forth in the different counties to the necessary meetings? 

"These questions have arisen under the new law taking over the duties of 
the infirmary directors by the commissioners and the forming of a tubercu
losis hospital by five adjoining counties." 

For convenience, your questions may be resolved into the following: 
First: What are the powers and duties of the county commissioners and others 

under the new law with reference to the investigation of the complaints of the poor 
and needy within the county, both as to cases of outside relief and as to cases to be 
cared for within the infirmary? 

Second: What are the powers and duties of the county commissioners with ref
erence to the investigation of cases of persons who are found outside of the county, 
but entitled to relief therein? 

Third: What are the powers of the commissioners as regards the hiring of help 
necessary for the investigation of cases within the county? 

Fourth: \Vhat are their powers as regards the employment of help in the inves
tigation of cases outside of this county? 

Fifth: What powers have they to allow expenses for such heip incurred in such 
investigations? 

Sixth: Are county commissioners allowed expenses when engaged in the inves
tigation necessary within the range of their duties pertaining to the county infirmary? 

Seventh: What expenses may the county commissioners be allowed in the per
formance of their general duties, in joi;pt county ditch cases and when attending meet
ings in various counties, made necessary by the work of jointly building a tubercu
losis hospital? 

Answering the first of these questions, sections 3481, 2544 and 2526, provide as 
follows: 

"Section 3481. When complaint is made to the township trustees or the 
proper officers of a municipal corporation that a person therein requires public 
relief or support, one or more of such officers, or some other duly authorized 
person, shall visit the person needing relief, forthwith, to ascertain his name, 
age, sex, color, nativity, length of residence in the county, previous habits 
and present condition, and in what township a'nd county in this state he is 
legally settled. The information so ascertained shall be transmitted to the 
township clerk, or proper officer of the municipal corporation, and recorded on 
the proper records. No relief or support shall be given to a person without 
such visitation and investigation, except that in cities, where there is maintained 
a public charity, organization, or other benevolent association, which investi
gates and keeps a record of the facts relating to persons who receive or apply 



1076 PROSECUTING ATTORNEYS 

for relief, the infirmary directors, trustees, or officers of such city shall accept 
such investigation and information and may grant relief upon the approval and 
recommendation of such organization. · 

"Section 2544. In any county having an infirmary, when the trustees 
of a township, after making the inquiry provided by law, are of the opinion 
that the person complained of is entitled to admission to the county infirmary, 
they shall forthwith transmit a statement of the facts to the superintendent of the 
infirmary, and if it appears that S'ltch person is legally settled in the toumship 
or has no legal settlement in this slate, or tlwt such settlement is unknown, and the 
superintendent of the infirmary is satisfied that he should become a county charge, 
(they) shall forthwith receive and provide for him in such institution, or other
wise, and thereupon the liability of the township shall cease. The superin
tendent of the infirmary shall not be liable for any relief furnished, or expenses 
incurred by the township trubiees. 

"Section 2526. The superintendent of the infirmary slmll receive therein 
any person who produces to him an order or voucher required by law, and shall 
require all persons therein to perform such reasonable and moderate labor as is 
suited to their age and bodily strength. The superintendent shall sell all 
products of the infirmary farm not necessary for its use, and pay all moneys 
arising therefrom into the county treasury to the credit of the poor fund, to 
be paid out by the board of county commissioners as exigency requires. The 
superintendent of the infirmary shall have full authority to discharge inmates 
from the infirmary." 

Section 3481, General Code, provides that when complaint is made to the town
ship trustees or to the proper officers of a municipal corporation, one or more of such offi
cers or some duly authorized person shall make investigation; and further provides that no 
relief or support shall be given without such visitation and investigation, except that the 
eities where is maintained a public charity, organization or benevolent <tssociation, 
which investigates and keeps a record of the facts relating to persons who receive or 
apply for relief, the infirmary directors shall accept such investigation and information 
and grant relief upon the approval and recommendation of such organization. 

In section 2544, General Code, the word "they" enclosed in parenthesis, as set 
out, has no antecedent other than the term superintendent of the infirmary. This 
word "they" shouia therefore read "he," and it undoubtedly appears as it does, as a 
result of a neglect to properly conform this pronoun to the change made in the statute. 
This section provides that when the trustees of a township, after making due inquiry, 
have tiansmitted a statement of the facts to the superintendent of the infirmary, the 
subject of the complaint shall be received into the infirmary or provided for otherwise 
by the superintendent, if it appears that he is a. proper subject for the jurisdiction of the 
County; and if, furthermore, the SUperintendenG of the infirmary is satisfied that he shall 
become a county charge. 

Section 2526, General Code, provides that the superintendent shall receive any 
person who produces to him on order or voucher required by law; and further provides that 
the superintendent shall have full authority to discharge inmates from the infirmary. 

H is clear that under section 3481, General Code, the duties of investigation in the 
first instance, rest entirely upon the officers enumerated in that section, to wit: town
ship trustees, the proper officers of a municipal corporation, some other duly author
ized person, or the proper officers of a benevolent charity association in a city. Neither 
the county commissioners nor the superintendent of the infirmary have any duties 
m any express powers as regards initial investigations. 

It is furthermore clear that under section 2544, General Code, the discretion of 
'admitting persons certified by the officers enumerated in section 3481, General Code, 
into th!! ~QIJJJty infirmary, is vested, not in the county commissioners, but in the su-
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perintendent of the infirmary, to whom it must appear, under section 2544, that the 
person seeking relief is properly under the jurisdiction of the county and who must 
be satisfied that such person should become a county charge. 

These statutes, insofar as duties of investigation are concerned, apply equally to 
cases of relief cared for ou.side the infirmary, as to cases cared for ";thin the infirmary. 
They are the only authorities which I am able to find with reference to the investi
gation of cases calling for relief ";thin the county, and I am, therefore, of the opinion 
that the county commis8ioners have no duties of themselves to make any investig!l
tions, but that under section 2544, the superintendent of the infirmary is impliedly 
given power to make such investigation as is necef'sary to satisfy himself as to the 
legal settlement and the general condition of the party seeking relief, after investi
gation and certification by the officers enumerated in section 3481, General Code. 

Section 2526, provides that the superintendent of the infirmary sha!l receive therein 
any person who produce.~ to him an order or vouche1 required by law, and I am of the 
opinion that this statute, which is curried into the present law from the old l:nv, which 
provided that none should be received into the infirmary except upon the order or 
warrant of the trustees of the proper township, does not deprive the infirmary super
intendent of the discretion which is dearly vested in him by section 2544, as to the 
receiving of inmates, inasmuch as the same statute confers upon the infirmary super
intendent full authority to discharge inmates from the infirmary. 

The first stipulation, that he shall receive therein any person who produces to 
him an ordet, etc., should be regarded as diiectory and not mandatory, and in fact 
merely declaratory cl the very power that is set Otlr in section 2544, General Code. 

Answering question two, sections 3482, 3483 and 3484, provide as follows: 

"Section 3482. \Yhen it has been so ascertained that a person requiring 
relief has a legal settlement in some other rounty of the state, such trustees or 
officers shall immediately notify the infirmary directors of the county in which the 
person is found, who, if his health permits, shall immediately remove the person 
to the infirmary of the county of his legal settlement If such person refuses to be 
removed, on the complaint being made by one of the infirmary directors, 
the probate judge of the county in which the person is found shall issue a 
warrant for such removal, and the county wherein the legal settlement of the 
person is, shall pay all expenses of such removal and the necessary charges for 
relief, and ht ca.se of death the expense of burial if a written notice is given 
infirmary directors thereof within twenty days alter such legal settlement 
has been ascertained." 

"Section 3483. Upon refusal or failure to pay such expenses, such in
firmary directors may be compelled so to do by a civil action against them by 
the board of infirmary directors of the county !Iom which such person is re
moved, in the court of common pleas of the county to which such removal is 
made. If such notice is not given within twenty days after such directors 
ascertain such person's residence, and within ninety days after such relief has 
been afforded, the directors of the i.nfirmary where such person belongs shall 
not be liable for charges or expenditures accruing p1ior to such notice. 

"Section 3484. When the trustees of a township in a county in the 
state in which the1e is no county infirmary ascertain that any person in such 
township, has a legal settlement in another county cf the state, they shall 
immediately notify the infirmary diredors thereof to remove such person to the 
infirmary of 81tch county. Should his health permit, .such infirmary directors 
shall immediately remove such person to their infirmary, and, if within twenty 
days after such legal settlement is ascertained, a written notice is given to them, 
pay all expenses theretof01e, incmred f01 his reiief in the township in which 
such person is found. Upon their refusal or failure to so remove such person, 
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the trustees of such township may furnish him the necessary relief and collect 
the amount thereof from such infirmary directors by civil action, in the name 
of such township trustees, in the court of common pleas of the county in which 
such infirmary is situated." 

These statutes present the difficulty of not having been conformed to the law 
abolishing infirmary directors. There shouid be no difficulty, however, in reading 
the words "county commissioners" where words "infirmary directors" now stand. 
Under these statutes, as in the statutes cited in answer to question one, the initial in
vestigation must be made by the officers enumerated in section 3481, General Code. 

Under section 3482, General Code, when the county wherein the person requir
ing relief is found, has an infitmary, a !>iatemel:-!t of fa.cts must be submitted by the 
officers making the investigation, as provided by section 3481, to the infirmary di
rectors (now county commissioners), of their own county who shall immediately remove 
such person to the infirmary of the legal settlement. 

Section 3484, General Code, provides for cases found in counties having no infirm
ary, in which the subject has legal settlement in an outside county, in which there has 
been established an infi1mary. A statement of facts must be submitted by the town
ship trustees to the infirmary direct01s (county commissioners) of the county of legal 
settlement, who shall immediately remove the subject to their own infirmary. There is 
nothing in these expressly requiring the county commissioners or anybody else to 
review the statements of facts submitted QY the proper officers, nor is there any re
quirements akin to that· of section 2544 (which applies only to cases within the county), 
providing that the superintendent of the infirmary shall be satisfied as to the legal set
tlement and general qualifications of the subject for relief. On the contrary, the 
statutes provide that the respective authorities shall immediately remove the subject 
to the respective infirmaries, upon receipt of the statement of facts. These provisions 
would seem to vest the officers making initial investigations ''"ith full power to de
termine the legal settlement and general rights to relief on the parts of the subjects. 

In view, however, of the power vested in the superintendent, by section 2526, 
above quoted, to discharge inmates from the infirmary, the determination of those 
officets in this respect, cannot be deemed absolutely conclusive. The power to dis
charge, comprehends the power to refuse admission and the superintendent is thereby 
given impliedly the power to use the utmost economical and efficient means to de
termine the right of the contemplated inmate to relief, and I am therefore of the opinion 
that if a superintendent has reasonable doubt on this point and the necessary facts 
cannot be ascertained without investigation, he may make such investigation as is 
necessary to enable him to form his judgment. 

In direct answer to question two, therefore, the county commissioners are given 
no duties to make investigations with reference to cases found outside of the county. 
The duties of making initial investigations rest upon the officers of the locality in 
which the subject is .found, as provided by section 3481, General Code. 

The superintendent of the infirmary may make only such investigaton as is nec
essary to determine the correctness of the statement of facts submitted by the afore
said officers. 

Questions three and four may be answered together. Sections 2522 and 2523 
provide as follows: 

"Section 2522. The board of county commissioners shall make all con
tracts and purchases necessary for the county infirmary and prescribe such rules 
and re(fl.llations as it deems proper for its management and good government, 
and to promote sobriety, morality and industry among inmates. The commis
sioners shall keep a separate book in which the clerk, or if there is no com-
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missioner's clerk, the county auditor, shall keep a separate record of their 
transactions respecting the county infirmary, which book shall at all times be 
open to public inspection. 

"Section 2523. The county commissioners shall appoint a superinten
dent, who shall reside in some apartments of the infirmary or uther building 
coptiguous thereto, and shall receive such compeiiSation for his services as 
they determine. The superintendent shall perform such duties as the com
missioners impose upon him, and be goremcd in all respects by their rules and 
regulations. He shall not be removed by them except for good and sufficient 
cause. The commissioners shall not appoint one of their number superin
tendent, nor shail Jny commissioner be eligible to any office in the infirmary 
or 1eceive any compensation as physirian, or othernise, diJ.ectly or indirectly 
wherein the appointing power is vel'ted in such board." 

Sections 2535 and 2537, providing for the report ot the superintendent of the in
firmary and the publication of accounts by the county commissioners, expreB!!ly pro
vide for a statement of w .tges paid employes. 

Section 2522, therefore, gives the county commissioners power to make any con
tracts and purchases nesessary for the county infirmary and to make rules and regu
lations as deemed proper for its management and good government, and confers upon 
the county rommissioners power to employ such help as· is necessary for the proper 
administration of the infirmary. Section 2523 compels the superintendent to per
form such duties as the commissioners impose upon him. 

Under these statutes, the rommissioners may, if necessary, employ help for the 
purpose ot making such investigation as may be essential for the superintendent to 
form his judgment in the exereise of the disc1etion vested in him by sections 2544 and 
252fi, General Code, with reference to the admission of inmates found within or outside 
of the county; or they may order the superintendent to make such investigation him
self, 

In answer to question five, I am of the opinion that under section 2522, General 
Code, the county commissioners may fix a compensation for employes, and if they 
deem necess.:uy, may provide payment for necessary expenses incurred in the per
formance of their duries, or under Rection 2523, General Code, they may, in fixin11: the 
compensation of the supelintendent of the infirmary, provide for the allowance of the 
expense incurred by that official when the investigations are made by him in person. 

Questions six and seven may be answered toe;ether. Pnuer date of November 
26, 1912, in an opinion to the bureau of inspection ::>nd supervision of public offices, 
which I am herewith enclosing, I held that ~ertion 3002, General Code, providing for 
compe11~ation and traveling expenses d infirmary diredors, does not apply to county 
commissioners. 

As to payment ol expenses incurred in the perlorma.nce generally, of the duties 
of the county commissioners, permit me to quote tl>e following: 

"A public official in performing the duties of his offire may inrur miE
cellvlleous expenses which rue a proper charge upon public lunds, and this is es
pecially true where the expense was one inruneu in the perjo!'manre of"' •!uty 
in which the public corporation has a direct and beneficial interest, or one 
which rests upon it as a duty or as an agency of the sovereign. For such dis
bursements a public officer is clearly entitled as a matter of right to a reim
bnrsement. 

(Abbott on Municipal Corporations, vol. 2, page 1652). 

The payment of such expenses, however, has largely become a subject of staut· 
tory provision. Thus, in 11 Cyc., page 386, the following is stated: 
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"In some states members of a county board in counties of a certain class 
are allowed a gross sum as an annual saln.ry in full payment for all services 
rendered and travel performed by them in discharge of their duties. So iu 
some jmisdictions it is provided that in counties of a certain class, the pay of 
members of the board for their services, inrluding regular and special ses
sions shall not exceed a specified sum to each commissioner in any one year; 
and in one jurisdiction this is the rule in respect to counties of all classes." 
And on page 387, the following language is used: 

"In a number of jurisdictions, in addition to compensation, provisions 
are made for the allowance to members of the board ot certain items of reason
able and necessary expenses incurred in the performance of their duties, as for 
instance, traveling expenses, expenses incurred in the sale of goods manu
factured in the county house of corroction, or any other reasonable and neees-
sary expense in addition to compensation and mileage incurred when necessar
ily traveling on official business outside of the county." 

The question of allowance of expenses to county commissioners in Ohio, there
fore, becomes a question cf the intent of the statutes. 

Section 3001, General Code, provides as follows: 

"The annual compensation of each county commissioner shall be deter
mined as follows: 

" 'In each county in which on the twentieth day of December, 1911, the 
aggregate of the tax duplicate for real estate and personal property is five 
million dollars or less, such compensation shall be nine hundred dollars, and 
in addition thereto, in each county in which such aggregate is more than five 
million dollars, three dollars on each full one hundred thousand, dollars of the 
amount of such duplicate in excess of five million dollars. That the com
pensation of each county commissioner for the year 1912, and each year there
after, shall not in thP P.ggregate exceed 115 per cent. of the compens!l.tion paid 
to each county commissioner for the year 1911. In counties where ditch 
work is carried on by the commissioners, in addition to the salary herein pro
vided, each commissioner shall receh·e three dollars for each day of time he 
is actually employed in ditch work; the total amount so received for such 
ditch work not to exceed three hundred dollars in any one year. Such com
pensation shall be in full payment of all services renrlered as such commissioner 
and shall not in any case exceed four thousand dollars per annum. Such com
pensation shall be in equal monthly installments from the county treasury 
upon the warrant of the county auditor." 

A study of the history of this statute discloses the fact that formerly the legis
lature sawfit to expressly provide for traveling expenses and other expenses of the county 
commissioners, and that wherever such expenses were allowed, it was required that 
they be certified to by the prosecuting attorney and approved by the probate judge. 
It has furthermore been a custom of the Ohio legislature to expressly provide for ex
penses when they are incidental to the office. 

In view of these facts, therefore, I am of the opinion that when the legislature, 
in the statute, as it now appears, omitted the provision, formerly made, for expenses, 
and also did away with the requirement for their certification by the prosecuting at
torney and their approval by the probate judge, it was the intent that the salary al
lowed should cover the same and be in full payment of all services and all expenses 
incurred. 
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In direct answer to questions six and seven, the county commissioners can in no 
event be reimburRed for expenses incurred hy them in any duties performed by them. 

10. 

Very truly yours, 
T!l!OTHY s. HOGAN, 

Attorney General. 

TAXES AND TAXATION-POLL Al\'D LABOR TAX-COJ\'STITUTIONAL 
AMENDMENT. 

Uy virtue of the amendment of proposal 2 of the constittdional amendment, providing 
that no services may be required which may be commuted in money or other thing of value, 
sections 3375 to 3384, General Code, providing for certain labor on highways or the com
muting of the same by the payment of 88.00 in lieu thereof, have been repealed. 

Cor.UMBU~, Omo, January 4, 1912. 

HoN. L. T. CROMLEY, Prosecuting Attorney, Mt. Vernon, Ohio. 

D~AR Sm:-1 am in receipt of your letter of December 21, 1912, in which you 
inquire: 

"Is it not a fact that sections 3375 to 3384, inclusive, of the General Code 
of Ohio, are repealed by the adoption of proposition 32 of the constitutional 
amendments recently voted upon, and especially by section 1 of article XII?" 

Section 1 of article XU of the constitution of 1851 reads: 

"The levying of taxes by the poll is grievouR und oppressive; therefore 
the general assembly shall never levy a poll tax for county or state purposes." 

Proposal ~o. 32 changes this so that it reads: 

"No poll tax shall ever be leYied in this state, or serYice ·equired which may 
be commuted in money or other thing of value." 

"Gnder the constitution of 1851, the supreme court of tlus state held that, 

"Section 4717 of the Revised Statutes, which provides for two days' labor 
on the pubhc hi,:!:hways of this state is not in conflict with the constitution 
and is a valid law." (Dennis vs. Simon, 51 0. S., 233, syl.) 

The decision or this case is found in a pel curiam and reasons a1e not given for 
the conclusion reached. However, we encounter the added sentence 11or service re
quired which may be commuted in money or other thing of value" which clearly in
hibits the doing of that which is expressly provided by section 3376 of the General Code. 

The serious question presented, however, is whether the provision for Pommuta
tion found in section 3376 has the effect of nulJifying the provisions of section 3375. 

f:le(·tion 3375 is found as section 4 of the art of April 2, 1906; 3376, as section 5; 
3377 as section 8; and all present the appearance of being parts of a scheme by whieh 
certain persons \\ere required to perform two days' labor on the public highways, 
pay three dollars in lieu thereof, or be subject to a suit for collection. 
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That they are dependent sections seems apparent, and that the inhibition of a 
poll tax, and also the requirement of service which may be commuted in money, will 
prevent the legislature doing that which was permissible under the constitution of 
1851, must necessarily follow. 

I am, therefore, of the opinion that the amendment of section 1 of article XII 
of the constitution prevents the enforcement of the sections of the statute to which 
you cali attention, and calls for their repeaL 

19. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-COMPENSATION FOR ATTENDANCE AT INSTI
TUTE MUST BE ALLOWED TO BOTH A TEACHER EMPLOYED AT 
TIME OF- INSTITUTE AND TO ONE EMPLOYED WITHIN THREE 
MONTHS SUBSEQUENT THERETO. 

Under the decisions interpreting the same, it is comprehended by section 7870, General 
Code, that teachers should be allowed payment for attendance at the teachers' institute 
(1) when such teacher is employed at the tirne of attendance at such institute, (2) when a 
teacher, though not employed at such time, is employed within three months subsequent 
thereto. Tl;;;refore, when a board of education of a township school district, prior to the 
teachers' institute of 1912, hired a teacher then holding a temporary certificate to teach 
school, and was obliged to dismiss said teacher upon the termination of said certificate, 
and employ another in the place, under section 7870, General Code, both of said teachers 
should be allowed compensation therein provided, in addition to their regular salary for 
attendance at such teachers' institute. 

CoLuMBUs, Omo, January 2, 1913. 

HoN. ERNEST THOMPSON, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR StR:-I beg to acknowledge receipt of your inquiry under date of Decem

ber 5th, 1912, which is as follows: 

"The board of education of a township school district in this county prior 
to the teachers' institute of 1912, hired a teacher then holding a temporary 
certificate as provided in section 7826 of the General Code of Ohio, to teach 
school. This teacher was to teach the school during the life of the temporary 
certificate, and for the remainder of the school term providing said teacher 
duly passed the required examination. This teacher taught the first month of 
school but failed to pass the teachers' examination. 

"The board of education employed another teacher to begin at the close 
of the first month of school and finish the term, which would have been taught 
by the first teacher had this first teacher received a certificate. The first 
teacher was employed at the time of the teachers' institute and the second 
teacher commenced teaching within three months after the institute closed. 
Both teachers had attended institute and were properly certified by the 
officers thereof. 

"Both teachers have handed their bill and certificate to the same board 
of education for institute pay, as provided by law. Which of these two 
teachers should the board of education pay for attendance at the teachers' 
institute? Should they pay both persons for such attendance?" 
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In reply to your inquiry I desire to say that section 7870 of the Genera.! Code 
provides for the po.yment of teachers while attending institutes as follows: 

"Section i870. The boards of education of all school districts are required 
to pay the teachers and superintendents of their respective districts their regu
lar salary for the week they attend the iru,-titute upon the teachers or super
intendents presenting certificates of full regular daily attendance, signed by the 
president and secretary of such institute. If the institute is held when the 
public schools are not in session, such teachers or superintendents shall be 
paid two dollars a day for actual attendance as certified by the president and 
secretary of such institute, for not less than four nor more than six days of 
actual attendance, to be paid as an addition to the first month's salary after 
the institute, by the board of education by which such teacher or superinten
dent is then employed. In ca.~e he or she is unemployed at the time of the in
stitute, such salary shall be paid by the board next employing such teacher or super
intendent if the term of employment begins within three months after the institute 
closes." 

Construing said section the court in the case of Reid vs. Board of Education, 16 
0. D., 414, held as follows: 

"A teacher in the public schools may, under favor of the provisions of 
Revised Statutes 4091 (Lan. 6683), recover compensation from the board of 
education for attending a te.acher's institute, although the same was held 
during the summer vacation, if such teacher was actually engaged in teach
ing at the time or began teaching within three months after the institute 
closed." 

On page 420 of the opinion the court says: 

"In my judgment the legislature intended to provide for two very simple 
and proper conditions: 

"First. Pay for the teacher who is actually engaged in teaching when the 
time to attend this institute arrived. 

"Second. Pay for all other teachers, subject, however to the limitation 
that they must begin teaching some public school in this state within three 
months after the institute closes." 

In the case of Beverstock, a taxpayer vs. Board of Education et al., 75 0. S., 144, 
the court in construing said section held: 

"When a board of education has employed teachers for the public schools 
of the district for the school year ensuing thereafter, and such teachers, during 
vacation and after their employment, attend the county institute during 
the week it is held in the same county said board is authorized by the provisions 
of section 4091, Revised Statutes, to pay them for the institute week as an 
addition to their first month's salary as fixed by the terms of their employ
ment, and at the same rate on presentation of the certificates prescribed by said 
section." 

On page 150 of the opinion the court said: 

"Boards of education are required to pay the teachers their regular 
salary for the week upon presentation of the proper certificate of their attend-
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ance at the institute. In other words, the salaries continue during that week. 
Then it is said: 'The same to be paid as an addition to the first month's salary 
after said institute by the board of education by which said teacher is then 
employed, or, in case he is unemployed at the time of the institute, then by 
the board of education next employing said teacher, provided the term of 
said employment begins within three months after said institute closes.' 'The 
same to be paid'-that is, salary at the same rate, is to be paid for the insti
tute week to the teachers who then are under employment for the ensuing school 
year, that they will receive after service t~nder such employment begins, and 
this rate of salary is to be paid as an addition to the first month's salary after 
the institute closes. Or, put it in other words, the teacher shall be paid for 
the week spent at the institute on the basis of the salary agreed upon for 
tel;\ching in the schools thereafter, and this shall be paid as an addition to the 
first month's salary earned after said institute." 

In construing said section the court says at page 152 of the opinion that, 

"The same construction of language will control cases where a teacher is 
not under employment at the time the institute is held. In this case, he is to 
be paid by the board next employing him after such institute, providing the 
term of said employment bepns within three months after such institute 
closes. When he becomes so employed, his rate of compensation is fixed, and 
on presentation of the proper certificate, ~bowing that he had n.ttended the 
preceding institute for a week, his compensation for that week is ascertainable 
and his right to receive it complete, if his term of employment begins within 
three months after said institute closes." 

Therefore, in view of the language used in said statute and the decisions cited, I 
am of the opinion that both teachers are entitled to be paid for attending the teachers' 
institute. The first teacher because he was employed at the time of the teachers' insti
tute, and the second teacher because the term of his employment began within three 
months after the institute closed. In other words, both teachers come within the 
provisions of said section 7870 of the General Code. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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33. 

DITCHES-COUXTY CO~C\IISSIOXERS ~reST CO~IPLY WITH ~1UXICIPAL 
REGl:LATIOXS PERTAIXIXG TO COXXECTIOX WITH SEWERS 
AXD ~reST IXVESTIGATE WHETHER THE PRELDIIXARY STEPS 
HAVE BEEX CO~IPLIED WITH BY COL'XCIL IX FILIXG PETITIOX 
FOR DITCH. 

Phe power given to construct and tile a ditch, implie.~ the power to do whatwer is neces
sary to accomplish such ends and when council has prouidcd certain regulations pertaining 
to connection with its sewers, the county commissioners may comply with such regulations 
when the ditch constructed by them has an outlet in a city sewer. 

Before the county commissioners may proceed upon a petition filed by a municipal 
corporation for a ditch, in accordance with section 6494, General Code, it is incumbent 
upon them to determine whether or not the preliminary requirements of such petition have 
been complied with by the council of the municipal corporation. 

CoLUMBus, Omo, December 19, 1912. 

HoN. Hucm R.. GILMORE, Prosec1ding Allorney, Eaton, Ohio. 

DEAR SIR:-Under date of December 5, 1912, you requested the opinion of this 
department as follows: 

"A petition has been filed with the county commissioners asking for the 
construction of a certain county ditch under the terms and provisions of sec
tion 644 and sections following, said ditch lying wholly within the municipal 
corporation of Eaton. The mayor of the village has signed such petition, as 
provided in section 6494, General Code. 

"The village of Eaton has a sewerage system and the proposed outlet of 
the ditch is in a storm sewer of the village. The village by ordinance has 
established certain requirements for the connection with its sewers, such as 
cementing the joints of tile ditches draining into such sewers. Assuming 
that the commissioners find the ditch to be conducive to the public health, 
convenience and welfare, as required by section 6443, General Code, can they 
locate and establish the ditch and comply with the requirements of the village 
in connecting with the sewer?" 

Sections 6443 and 6494 of the General Code provide as follows: 

"Section 6443. The board of county commissioners, at a regular or 
called session, when necessary to drain any lot, lands, public or corporate road 
or railroad, and it tuill be conducive to public health, convenience or welfare, in 
the manner prouided in this chapter, may cause to be located and constructed, 
straightened, widened, altered, deepened, boxed or tiled, a ditch, drain or water
course, or box or tile part thereof, or cause the channel of a river, creek or run, 
or part thereof, within such county to be improved by straightening, widen
ing, deepening or changing it, or by removing from adjacent lands, timber, 
brush, trees or other substance liable to obstruct it. The commissioners 
may change either terminus of a ditch before its final location, if the object 
of the improvement will be better accomplished thereby. 

"Section 6494. The council of a municipal corporation, by resolution, 
may authorize the mayor to pre8ent a petition, signed by him officially, and a 
bond, to the county commissioners, to locate and construct a ditch described 
in the resolution, or authorize the mayor to sign officially a petition and bond 



1086 PROSECUTING ATTORNEYS 

far a ditch, to be presented by parties interested whose lands are without the 
limits of the corporation, whenever the improvement will be conducive to the 
public health, convenience or welfare of the whole or any portion of the 
inhabitants of the corporation. In such case, the commissioners shaH count 
the municipal corporation as an individual petitioner, and may direct the 
surveyor or engineer to locate the improvement in accordance with the peti
tion, whether wholly within or wholly without, or partly within and partly 
without the limits of the corporation. The surveyor or engineer, in making 
his schedule of lots and lands benefited, may enumerate such lots and lands 
within or without the corporate limits as are specially benefited, and also 
the municipal corporations which will receive benefits to the health and wel
fare of their inhabitants." 

There can be no question of the power of a municipality to make reasonable regu
lations, such as the requirement referred to, with reference to connections with its 
sewers. Under the statutes above set out the county commissioners are given the 
power to construct and tile a ditch within a municipal corporation when the conditions 
of the chapter are complied with. The power to construct and tile a ditch compre
hends the power to do whatever is essentially necessary to accomplish that end; and 
when council has made regulations regarding the connection stated, I am of the opinion 
that such connections constitute a necessary part of the work of constructing and tiling 
a ditch which requires an outlet into a city sewer. If the regulation is a reasonable 
and just one there is no reason why work done by the county commissioners should be 
exempted from these requirements. To hold otherwise would greatly impair the 
power of council to regulate its sewer construction and would also seriously hinder the 
abilitylof a municipal corporation to take advantage of these statutes providing for the 
construction of a county ditch within or partly within the limits of a municipality. 

I, therefore, conclude that when the preliminary requirements have been complied 
with, the commissioners may construct and tile a ditch upon petition of the mayor of 
a municipal corporation as provided by section 6494, General Code, and in so doing 
should comply with the regulation of council providing certain requirements for con
nections with its sewers. 

You next inquire: 

"Upon the filing of the petition, signed by the mayor, can the commis
sioners assume that the preliminary steps required by section 6494, General 
Code, have been complied with by the council, or would they be compelled 
to find whether or not such preliminary steps had been taken?" 

I assume that the preliminary steps to which you refer are a proper resolution of 
council, authorizing the mayor to act, and the bond required by section 6494, General 
Code. The prudence and caution which it is incumbent upon every public officer to 
exercise in the performance of his duties, would compel the county commissioners to 
ascertain whether or not such conditions precedent have been fulfilled, as would be 
essential to give them jurisdiction to perform their work, and I am of the opinion that 
it is their duty to ascertain whether the prelim,inary requirements have been complied 
with. 

Yours very truly, 
TIMOTHY 8. HoGAN, 

AUarney General. 
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34. 

ROADS AXD IDGHWAYS-COUNTY CO:\DIISSIONERS :\fAY APPOINT 
TO\YNSIDP TRUSTEES, SUPERINTENDENTS OF ROADS AND MAY 
PAY THEM COMPENSATION THEREFOR. 

By virtue of sections 7 445, 7 447 and 7 408, General Code, the county commi8sioners 
are constituted a board of turnpike directms to manage and control all roads within the 
county, and they may appoint 8V.itable persons, superintendent of repair on such roads, 
and may compensate them for such work. Since the duties of the township trustees are 
not incompatible with the duties of such superintendents, they may be engaged by the 
county commi8sioners to perform such duties and may be compensated by them at a rate 
not to exceed $2.50 per day, in accordance with section 7 408. 

CoLUMBus, OHIO, December 18, 1912. 

RoN. W. J. ScHwENCK, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of December 13th, wherein 
you state: 

"On October 21st, I submitted to you the following question: 
"I desire to ask your opinion as to whether or not the township trustees 

can be appointed and paid the sum of 82.00 per day as superintendent of 
roads on which state aid money raised prior to 1911 is used. You under
stand that the county commissioners are issuing money in the various town
ships and have authorized the township trustees in their respective townships 
to superintend or inspect the repairing of the roads that are being repaired with 
s~ate aid money. We now have several bills filed by the township trustees 
and we are holding up the payment of these bills pending the receipt of your 
opinion? 

"On November 11th, you gave it as your opinion that under section 1218 
this sum could not be paid to the township tru~tees when they were acting as 
superintendents in the repair of roads, the funds of which were raised through 
what is known as the state aid. Since the receipt of your answer of the above 
date, I have gone over our proceedings and I find that we are acting under 
section 7407 of the General Code, up to and including 7463. We have complied 
with these sections, as our record will show, and that is the way we have used 
the state aid money for 1909 and 1910. 

"I also find in section 7458 of the General Code, which provides that the 
superintendent shall receive not to exceed 52.50 for time actually employed, 
and under this section our board of county commissioners acting as a board 
of turnpike directors, employed the trustees of the various townships to super
intend the work in their respective townships, and it is under that agreement, 
and having in mind section 7458 of the General Code, that the trustees were 
employed as such superintendents, and under which section, the commis
sioners as a board of turnpike directors had expected to pay them. 

"Kindly let me know by return mail whether or not you agree with us 
in the way we have expended this money, and also whether or not, being ad
vised of all the facts you desire to amend your opinion of Xovember 11th.'' 

I have examined the opinion of Xovember 11th to which you refer, and upon the 
facts before me at that time I am satisfied of the correctness of the conclusion therein 
reached. I interpreted the language used in your communication of October 21st to 
mean that the county commissioners of your county had paid state aid money to the 
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township trustees in their official capacity, and th:>.t the latter disbursed the same 
instead of the county commissioners acting as a board of turnpike directors. Inas
much as it seemed to be the duty of the township trustees to disburse said funds 
under section 1218, General Code, and as no compensation was provided by statute for 
such service, I hold that it was to be regarded as gratuitous, or as compensated by the 
other fees accruing to the township trustees by virtue of their office. The additional 
facts supplied by your second letter raise an entirely different question, and I have 
concluded to consider the matter de notJo in the light of said additional facts. 

Sections 7407 to 7463 inclu~ive, of t.he Gem~ral Code, which you cite comprise the 
chapter reh•ting to road repairs. 

Sections 7422, provides as follows: 

"The county commissioners shall cause all necessary repairs to be made 
for the proper maintenance of all improved roads in the county. For such 
purpose they may levy a tax upon the grand duplicate of t.he county, not 
exceeding three-tenths of one mill in any one year upon each dollar of the val
uation of taxable property in such county. Such levy shall be in addition to 
all other levies authorized by law, notwithstanding any limitation upon the 
aggregate amount of such levies now in force." 

Section 7445, pro~des as follows: 

"In euch county, the county commissioners are constituted a board of 
turnpike directors, in which the management and control of all such roads 
therein shall be exclusively vested." 

Section 7447, provides as follows: 

"The directors mtl.y appoint suitable persons to superintend the work of 
repairs on the several roads, who shall give bond and security to the satisfac
tion of the directors for the faithful performance of their duties, and take and 
subscribe an oath, which shall be endorsed on the back of the bond and filed 
in the auditor's office of the county." 

Section 7458, provides as follows: 

"The compensation for services of superintendent shall be subject to the 
agreement of the board of directors, not to exceed two dollars and fifty cents 
per day for the time actually employed and shall be paid out of the turn
pike fund." 

It will be observed that county comm1sswners, acting as a board of turnpike 
directors, are charged with the duty of repairing all improved roads in the county. 

Section 7447 authorizes the county commissioners to employ suitable persons to 
superintend the repair of such roads in the respective townships and the persons so 
appointed are entitled to such compensation as the commissioners may allow, not to 
exceed $2.50 per day for the time necessarily consumed in such work. The only limita
tion in the statute as to the class of persons who may be appointed to superintend the 
repair of improved roads is that such persons be "suitable." Said work is not a part 
of the official duty of township trustees; they are not expressly prohibited by statute 
from accepting such employment, nor is the same inconsistent in any way with their 
official duty. Such compensation, however, must be wholly paid out of the turnpike 
fund as provided by section 7458, supra. 
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I am, therefore, of the opinion that township trustees may legally be appointed 
by the county commissioners, acting as a board of turnpike directors, to superintend 
the repair of improved roads at such compensation, not to exceed $2.50 per day, as 
may be fixed by the county commissioners. 

51. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-cENTRALIZATION OF SCHOOLS-PUPILS RE
SIDING IN PROPERTY ATTACHED TO TOWNSHIP SCHOOL DIS
TRICT UPO~ ABOLITION OF JOINT SUB-DISTRICTS ARE EXTITLED 
TO CONVEYANCE TO CENTRALIZED SCHOOL. 

By virtue of sections 4723 and 4724, General Code, joint sub-districts are abolished 
and the territory of such districts situated in the township in which the school house of the 
joint sub-district is not located, is attached for school purposes to the township school district. 
in which said school house is located and shall constitute a part of said township school 
district. 

Pupils of such attached territory, therefore, are entitled to conveyance to the centralized 
school, when the board abolishes sub-districts; the expense thereof to be paid out of the funds 
of the township district. 

Under the terms of section 7730, General Code, providing such pupils lil.'e more than 
one and one-half miles from such school in accordance with section 7731, General Code, 
the fact that said officials have failed to make a map of attached territory which is to be made 
a part of the records of the board of education and a copy of which is to be filed with the 
auditor of the county in which the territory is situated, as provided by section 472J,,General 
Code, does not operate to prevent the territory included in the joint sub-district and outside 
of the township becoming a part of the township school district as provided by .~ection 4723, 
General Code. 

CoLUMBus, OHIO, November 27, 1912. 

HoN. C. A. LEIST, Prosecuting Attorney, Circleville, Ohio. 

DEAR Sm:-1 desire to acknowledge the receipt of your letter of inquiry of the 
date of October 1, 1912, wherein you inquire as follows: 

"The board of education of Jackson township, Pickaway county, Ohio, 
want your opinion on the following: 'Jackson township, within the past 
year voted to, and have centralized their schools. They now have a single 
centralized school house in the center of the township, and have provided 
conveyances for the pupils of the township by tovmship lines. Prior to the 
adoption of the school code there was a joint subdistrict comprising part of 
Jackson and Monroe townships. The school house was located in Jackson 
township. which sub-district, since the codification of the school laws, was 
under the control of Jackson township board of education, and was abolished 
with the centralized schools of Jackson township. The pupils living in this 
sub-district were enrolled in Jackson township, and state fund drawn by 
Jackson township. When the school code went into effect section 4724, of the 
General Code, had never been complied with, so that the part of the joint sub
district situate in Monroe township was never taxed in Jackson township 

:;-Vol. II-A. G. 
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for school purposes. The board of education of Jackson township now re
fuse to convey the scholars living in Monroe township, but within the ter
ritory of this sub-district, claimimg that after centralization they had nothing 
further to do with that part of the territory. Jackson township board sold 
the school house within the sub-district.' 

" 'The scholars living in the disputed territory live more than one and one
half miles away from the centralized schools. Monroe township has not 
centralized its schools. Under this state of facts, and under the law, is that 
part of Monroe township comprised within what was formerly this joint sub
district still a part of the Jackson township schools? Can the scholars living 
within the disputed territory attend the Jackson township schools, and must 
the board of education of Jackson township furnish conveyances for these 
pupils living within the disputed territory, same as other pupils living within 
Jackson township, proper. The board of education have agreed to abide by 
your decision in this matter, and as the scholars living within the disputed 
territory are now without school privileges, and are not attending school, a 
very early opinion is requested. I refer you to sections 4683, 4723, 4724, 
4725 and 7730, General Code.' " 

In reply thereto I desire to say that joint sub-districts of the townships were 
originally established under the authority of sections 3!J28 and 3929 of Bate's Revised 
Statutes (1902 edition); section 3928 provided as follows: 

"Section 3928. (Township Boards May Establish By Mutual Agree
ment). When the better accommodation of scholars makes it desirable to 
form a joint sub-district, or joint township high school district composed of 
parts, or all of two or more townships, the board of education of the townships 
interested, may, by mutual agreement, at a joint meeting held for the pur
pose, establish the same, and fix the boundaries thereof; 

"(School Building). If there is no suitable school house within such 
boundaries, or if there is one, but it is not suitably located, the board shall 
designate a site whereon to erect such buiilding; but if there is a suitable school 
house within such boundaries, properly located, the school shall be held there-
in; 

"(Organization of Meeting). A chaitman and secretary shall be chosen 
at such meeting, and the secretary shall make a memorandum of the pro
ceedings had thereat; 

"(Copies of Memorandum of Proceedings to be Transmitted by Sec
retary). A copy of such memorandum, signed by the chairman and secre
tary shall be transmitted to the clerk of each of the boards, who shall record 
the same in his record of proceedings of the board; and the secretary shall 
transmit a like copy of the proceedings to the auditor of each county having 
territory embraced in the joint sub-district, or township, or joint high school 
district." 

and said section 3929 provided as follows: 

"Section 3929. (Control of School in Joint Sub-Districts or Joint Town
ship High School District). The school in a joint sub-district, or joint town
ship high school district, shall be under the control of the board of education 
in the township in which the school house is situate, of which board the di
rector of the joint sub-district, or joint township high school district, shall be 
a member, or members; 

"(Support of Same). But such school shall be supported from the 
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school funds of the townships having territory in the joint sub-district, or 
joint township high school district, in proportion to the enumeration of youth, 
as provided in sections thirty-nine hundred and sixty-one and thirty-nine 
hundred and sixty-two and thirty-nine hundred and sixty-three, as amended 
by this act." 
Section 3930 of Bates' Revised Statutes (1902 edition), made additional provis

ion for the establishment of joint sub-districts in the townships, us follows: 

"Section 3930. (Further Provisions for Establishment). Joint sub
district may be established also in the manner provided in succeeding sec
tions of this chapter." 

Section 3931, Bates' Revised Statutes (1902 edition), provides as follows: 

"Section 3931. (:\lay Be Established on Petition). Three or more qual
ified electors, resident of the territory sought to be included therein, may 
apply, in writing, to the board of education of any township wherein any 
part of the territory is situate. for the creation thereof." 

Sections 3932 to 3941, inclusive, Bates' Revised Statutes (1902 edition), pro
vided the procedure to be followed in establishing joint sub-districts under sections 
3930 and 3931, as above quoted. 

Section 3941a, Bates' Revised Statutes (1902 edition), provided as follows: 

"Section 3941a. (Estimate For Site and School House; Report to 
County Auditor; Making of Levy and Collection of Money). When in a 
joint sub-district established by proceedings in the probate court, a site has 
been designated for a school house, the board of education of the township in 
which such site is designa.ted, shall make the necessary estimate to purchase 
such school house site, and erect and furnish a suitable school house thereon; 
and said board shall report >:>uch estimate and levy to the county auditor; said 
levy shall be made and the money coliected in like manner as the funds are 
levied and collected for other joint sub-districts." 

Section 3944, Bates' Revised Statutes (1902 edition), provided as follows: 

"Section 3944. (Report and Judgment for Sub-District). If the re-o 
port be in favor of the &"iablishment of a joint sub-district, the judge shall 
make an entry confirming the same; and a certified copy of the report, in
cluding the plat and his order shall be delivered to the clerk of the board of 
education of each township interested therein, and thereafter such joint sub
district shall be fully established, and shall be governed and controlled in the 
same manner as joint sub.:.W.stricts otherwise established." 

I cite the above sections for the purpose of setting forth the two methods that 
could be pursued in establishing joint sub-districts prior to their repeal by the adop
tion of the school code as passed April25, 1904, and found in the 97 Ohio Laws, page 334. 

I assume that the joint sub-district referred to in your inquiry was established 
by one of the two methods set forth in the statutes above quoted, that is, either by 
the mutual agreement of the school boards of Jackson and Monroe townships, as pro
vided in section 3928, Bates' Revised Statutes, above quoted, or by petition on the 
part of three or more qualified electors of the territory sought to be included in said 
joint sub-district as provided by sections 3931 to 3944, inclusive, Bates' Revised Stat
utes (1902 edition). 
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The school house of saip joint sub-district being located in Jackson township, 
placed the control of the school in the board of education of that township. 

Section 3923, Bates' Revised Statutes, as enacted by the legislature April 25, 
1904, abolished all joint sub-districts, and at the same time attached the territory of 
such districts situated in the township in which the school house was not located to 
the township school district in which the school house was located for school pur
poses, as follows: 

"Section 3923. Joint sub-districts m-e hereby abolished and the territory 
of such districts, situated in the township in which the schoolhouse of the joint 
sub-district is not located shall be attached for school purposes to the town
ship school district in which said school house is located, and shall constitute 
a part of said township school district, and the title of all school property lo
cated in said joint sub-district, is hereby vested in the board of education of 
the township to which the territory is attached. A map of such attached 
territory shall be prepared under the direction of the board of education of 
the township district to which such territory is attached and shall be made 
a part of the records of said board and a copy of the same shall be filed with 
the auditor of the county in which said territory is situated, or if the territory 
be in two or more counties, said map shall be filed with the auditor of each 
county." 

Said section 3923, Bates' Revised Statutes (now sections 4723 and 4724, of the 
General Code), was amended April 14, 1908, to read as follows: 

"Joint sub-dist..-icts are hereby abolished and the territory of such dis
tricts, situated in the township in which the school house of the joint sub
district is not located, shall be attached for school purposes to the township 
school district in which said school house is located, and shall constitute a part 
of said township school district, and the title of all school property located in 
said joint sub-district, is hereby vested in the board of education of the town
ship to which the territory is attached. A map of such attached territory 
shall be prepared under the direction of the board of education of the town
ship district to which such territory is attached and shall be made a part of 
the records of said board and a copy of the same shall be filed with the audi
tor of the county in which said territory is situated, or if the territory be in two 
or more counties, said map shall be filed with the auditor of each county. 
Provided, further, that when such sub-district is a part of townships, both of 
which have centralized schools, and no school is maintained in said sub
district, then the boundaries of the civil township so situated shall form the 
boundaries of the township school districts, and each township shall have 
entire C10ntrol of the territory of such sub-district lying within its bound
aries." 

Furthermore, section 4683, of the General Code, defines a township school dis
trict as follows: 

"Section 4683. Each civil township, together with the territory at
tached to it for school purposes, and excluding the territory within its estab
lished limits detached for school purposes, shall constitute a township school 
district." 

Section 7730 of the General Code provides that when the board of education of 
any township school district suspends the school in any or all sub-districts in the town-
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ship school district, sueh board must provide for the conveyance of the pupils resid
ing in such sub-districts to a public sehool in the township district us follows: 

"Seetion 7730. The board of education of any township school district 
may suspend the sehools in any or nll sub-distriets in the township district. 
"Cpon such suspension the board must provide for the conveyance of the 
pupils residiw~ in such sub-diRtriet or sub-distriets to a public school in the 
township district or to a public school in :mother district, the cost thereof 
to be paid out of the funds of the township school district. Or, the 
board may abolish all the sub-districts providing conveyance is furnished 
to one or more central schools, the expense thereof to be paid out 
of the funds of the district. Xo sub-district school where the average daily 
attendance is twelve or more, shall be so suspended or abolished, after a vote 
has been taken under the provisions of law therefor, when at such election 
a majority of the votes cast thereon were against the propostition of central
ization, or when a petition has been filed thereunder and has not yet been 
voted upon at an election." 

Regardless of whether or not the said joint sub-district referred to in your inquiry 
was established by the first or second method, as provided in sections 3928 to 3944 
inclusive, of Bates' Revised Statutes, referred to above, the board of education of 
Jackson township was bound thereby to recognize the said joint sub-district, com
posed partly of territory in Jackson township and partly of territory in Monroe town
ship, and, as a matter of fact, the board of education of Jackson township did so rec
ognize said joint sub-district, and while section 4725 of the General Code abolished 
joint sub-districts, yet, said section, in substance attaches for school purposes the 
territory of the township in all such joint sub-districts theretofore established, in which 
the school house is not located, to the township in which the school house is located, 
by providing "that the territory of such districts situated in the township in which 
the school house of the joint sub-district is not located shall be attached for school 
purposes to the township school district in which such school house is located." 

Furthermore, section 4683 of the General Code clearly intended that territory 
attached to the township, as in the case about which you inquire, constituted a part 
of the township school district. 

It is my view, therefore, that the portion of said joint sub-district within the boun
daries of :\Ionroe tmYnship, and which said territory was attached to Jackson town
ship for school purposes under the old school code, is still attached to said Jackson 
township for school purposes and s~ill constitutes a part of the Jackson township school 
district, even though the board of education failed in its duty to have a map of such 
attached territory prepared and made a p3rt of the record of such board, and failed to 
have a copy made of such map and filed with the auditor of the county in which such 
territory is situated, as required by. section 4724 of the General Code, above quoted. 
Said section says "a map shall be prepared, etc." and it was, therefore, mandatory upon 
said Jackson township school board to perform that duty, and official neglect or fail
ure to perfmm such duty on the part of said board does not operate to set aside or ab
rogate the plain and clear provisions of said section; in other words, said section 4724 
of the General Code controls, official failure to follow its plain provisions by the Jackson 
township school. board, to the contrary notwithstanding. 

Inasmuch as said joint sub-district referred to in your inquiry constitutes a part 
of the Jackson township school district, as defined by section 4683 of the General Code, 
above quoted, it follows that the board of education of Jackson township is subject 
to and governed by section 7730 of the General Code, and said board is legally bound 
to provide conveyance for all the pupils living in said former joint sub-district, in-
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eluding those living in that portion of said former joint sub-district which is within 
the boundaries of said Monroe township who have the undoubted statutory right to 
attend the Jackson township schools. 

This situation will continue to exist until such time as both townships establish 
centralized schools, and then the boundaries of the civil townships will form the 
boundaries of the civil townships will form the boundaries of the said respective town
ship school districts, and each of said townships will have control of the territory of 
such former joint sub-district as lies within its boundaries. 

Section 7731 of the General Code, which provides, in substance, "that transpor
tation for pupils living less than one and one-half miles by the most direct public high
way from the school house shall be optional "with the board of education," does not 
apply for the reason that the said pupils living in that portion of the said former joint 
sub-district lying within Monroe township live more than one and one-half miles from 
the centralized schools. 

61. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BONDS ADVERTISED AND A WARDED PRIOR TO JANUARY 1, 1913, BUT 
DELIVERED SUBSEQUENT TO THAT DATE ARE NOT OUTSTAND
ING AT THE TIME OF THE PASSAGE OF THE CONSTITUTIONAL 
AMENDMENT-THEREFORE TAXABLE. 

CoLUMBUs, Omo, January 8, 1913. 

HoN. HoLLAND C. WEBSTER, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-Under date of December 16, 1912, you inquire: 

"Whether bonds advertised for sale and swarded prior to January 1, 1913, 
but delivered subsequent to that date, will be taxable." 

In answer thereto permit me to say the language of section 2 of article 12 of the 
constitution as amended, exempts bonds "at present outstanding," which means out
standing on January 1, 1913, and I am of opinion that a bond cannot be considered 
as outstanding until it has been delivered, and, consequently bonds offered for sale and 
awarded prior to January 1, 1913, but not delivered until after that date are taxable, 
as not coming within the exemption. 

Respectfully yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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64. 

BRIDGES-ELECTION ON Q1JESTION OF BRIDGE IMPROVE:\IENT COST
ING OVER $18,000.00 APPLIES TO ONLY ONE BRIDGE. 

Section 5688, General Code, prescribes that when the building of a county bridge will 
cost more than 818,000.00 the question of making such improvement shall be submitted to 
the voters of the county. This requirement applies only when the cost of a single bridge 
exceeds such sum; and the election is clearly net necessary when the combined cost of two 
or more bridges necessary to a single improvement exceeds that sum, when any one of such 
bridges does not require an expenditure of that amount. 

CoLUMBUs, OHIO, January 31, 1913. 

RoN. W. V. WRIGHT, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR Sm:-Under date of January 23, 1913, you inquire of this department as 

follows: 

"The county commissioners desire to remove the Bolivar bridge over the 
Tuscarawas river from its present location to a point about 1,000 feet north. 
The placing of the bridge at the last point will require an addition to the old 
bridge, new abutments, etc., and the building of a bridge over the Ohio canal, 
about 500 feet distant from the river, to complete the roadway into Bolivar. 

"The river bridge without the canal bridge would be useless. 
"The combined cost of the two bridges will exceed the 818,000.00 limit 

under section 5638, General Code, but the separate cost of each bridge will be 
much less than this amount. 

"Question: Will the building of the two bridges be considered as one 
expenditure, or can the commissioners treat the two bridges as separate expen
ditures and proceed to build them without first submitting the question as to 
the policy of making such expenditure to the voters of the county?" 

Section 5638, General Code, to which you refer, provides: 

"The county commissioners shall not levy a tax, appropriate money or 
issue bonds for the purpose of building county buildings, purchasing sites 
therefor, or for land for infirmary purposes, the expenses of which will exceed 
815,000.00, except in case of casualty, and as hereinafter provided; or for 
building a county bridge, the expense of which will exceed 810,000.00, except 
in case of casualty, and as hereinafter provided; or enlarge, repair, improve 
or rebuild a public county building, the entire cost of which expenditure will 
exceed 810,000.00; without first submitting to the voters of the county the 
question as to the policy of making such expenditure." 

This statute fixes a limitation upon the amount to be expended by the county 
commissioners "for building a county bridge," without fi1st submitting the question 
to a vote of the electors. The word "bridge" is used in the singular and .means one 
bridge. The limitation of 518,000.00 applies to the cost of one bridge and not to the 
combined cost of two or more bridges. 

In the case you submit there are two streams which must be spanned by a bridge. 
One is a natural stream and the other is an artificial stream. These streams are distinct 
from each other and it appears that there is a strip of land between them of a width of 
five hundred feet. I take it that the road in question will be built over this strip of 
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land and the strip will not be bridged. In that event there will be two bridges, each 
complete in itself. There are two separate streams and two bridges are required. 

The limitation in section 5638, General Code, will apply to the cost of each bridge 
and not to the cost of the two bridges combined. 

As the expenditure for neither bridge by itself will amount to 818,000.00, the 
limitation in section 5638, General Code, will not apply, and the county commissioners 
may construct the two bridges without first submitting the question to the voters. 

65. 

Respect£ ully, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-CLERK OF COUNTY COMMISSIONERS AP
POINTED IN PLACE OF COUNTY AUDITOR MAY NOT SERVE AS 
DEPUTY COUNTY AUDITOR. 

Section 2409, Generp,l Code, authorizes the commissioners to appoint a clerk in place 
of the county auditor, only when it is necessary for such clerk to devote his entire time to 
the discharge of the duties of such position. As this is the only authority empowering 
the commissioners to appoint a clerk and as such clerk is obliged thereby to devote his entire 
time to the duties of such position, he may not at the same time act as deputy county auditor. 

CoLUMBus, Omo, January 25, 1914. 

HoN. CLARK GooD, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SIR:-Under favor of .January 16th, you request my opinion as follows: 

"The board of county commissioners of Van Wert County, Ohio, have 
appointed as their clerk, one of the auditor's deputies, for this appointment 
he is to receive compensation and to !!:ive his full time to the position. Has 
he authority to exercise or perform any of the duties of a deputy county audi
tor, and can he still remirin deputy county auditor and perform any of such 
duties, even though he does the same without compensation?" 

Sections 2566, 9 and 2409, General Code, provide as follows: 

"Section 2566. By virtue of his office, the county auditor shall be the 
secretary of the county commissioners, except as otherwise provided by law. When 
so requested, he shall aid them in the performance of their duties. He shall 
keep an accurate record of their proceedings, and carefully preserve all docu
ments, books, records, maps and papers required to be deposited and kept in his 
office." 

"Seetion 9. A deputy, when duly qualified, may perform all and singular 
the duties of his principal. A deputy or clerk, appointed in pursuance of law, 
shall hold the appointment only during the pleasure of the officer appointing 
him. The principal may take from his deputy or clerk a bond, with sureties, 
conditioned for the faithful performance of the duties of the appointment. 
In all cases the principal shall be answerable for the neglect or misconduct 
in office of his deputy or clerk." 

"Section 2409. If such board finds it necessary for the clerk to devote 
his entire time to the discharge of the duties of such position, it may appoint 
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a clerk in place of the county auditor and such necessary assistants to such 
clerk as the board deems necessary. Such clerk shall perform the duties re
quired by l.!W c.nd by the board." 

Xotwith~-t::mdinu; the lan;J;uage of section 9, Genernl Code, that deputies may 
perform all and singular the duties of his principnl, and the langWJ.ge of section 2566, 
General Code, that the county auditor shall, by virtue of his office, be secretary to the 
county commi•,;ioncrs, I rm of the opinion, that it was not the intention of these statutes 
to impose upon the auditor's department such a duty of performinp; the clerical work 
of the county commil'sioners. I reach this conclu::-ion in view of section 2409, General 
Code, which provides that when the clerk of the county commissioners shall be obliged 
to devote his entire lillte to the discharp;e of the dutie;; of such position, the county com
missioner:; muy !!.ppoint a clerk in place of the county a11dilor. 

In view of this provision, it is clear that it was not the object of the above statutes 
to join the work of the two departments, nor to impose upon the entire auditor's 
force, as such a duty of conducting the clerical work of the county commissioners. On 
the contrary, the intention was to provide, for the sake of the consequent economy, 
that the clerical work of the county commissioners may be performed by the county 
auditor himself, when the duties of each department are so light as to permit this 
practice. 

In direct answer to your question, therefore, the only authority permitting county 
commissioners to appoint a clerk, is section 2409, General Code, and this section au
thorizes the appointment of such clerk only when it is necessary for the clerk to devote 
his entire lime to the discharge of his duties as such clerk; and under the terms of this 
statute, when such appointment is made, the clerk must serve in place of the county 
auditor. Inasmuch as the clerk is obliged to devote his entire time to the duties of 
such position, he cannot in contemplation of this statute, also serve as deputy county 
auditor. 

68. 

Very truly yours, 
TIMOTHY S. HaGAN, 

Attorney Gene:ral. 

OFFICES INCOMPATIBLE-TOWNSHIP CLERK AND TEACHER IN TOWN
SHIP DISTRICT. 

Inasmuch as by the provision of section 7786, a clerk of the township board of educa
tion is obliged to pass on reports of teache:rs before an order may be draum by said cle:rk 
for the payment of their salaries, the office of said clerk constitutes a check upon the position 
of tea.che:r, and, therefore, both positions may not be held at the same time by the same 
individual. 

CoLUMBUs, OHIO, January 30, 1913. 

HaN. I. H. BLYTHE, Prosecuting Attorney, Carrollton, Ohio. 

DEAR Sm:-Under date of January 6th, you submitted for my opinion the ques
tion of whether a township clerk who has qualified not only as township clerk but as 
clerk of the township school district can be employed as a sub-district teacher in said 
township district by the board of education thereof. 

You inquire further whether such township clerk when he qualifies as clerk of the 
township school <Ustrict under section 4747, General Code, is a member of the board 
of education as contemplated under section 4757, General Code. 
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Section 4757 of the General Code provides in part as follows: 

"* * * No member of the board shall have directly or indi-
rectly any pecuniary interest in any contract of the board or be employed in 
any manner for compensation by the board of which he is a member 
except as clerk or treasurer. * * *" 

I assume from your inquiry that there is no question as to the said clerk being a 
member of the board of education duly elected, but that he is simply by virtue of his 
qualification under l:!e'ction 4747 clerk of the board; such being the case I do not believe 
he comes within the purview of section 4757, General Code. 

I can find no statute which expressly prohibits a clerk of a board of education from 
being employed as teacher by the board of which he is clerk. Unless there is a con
flict between the duties of the two positions, it is apparent they are not inconsistent. 

Section 7786, General Code, provides in part as follows: 

"No clerk of a board shall draw an order on the treasurer for the pay
ment of a teacher for services until the teacher files with him such reports as 
are required by the state commissioner of common schools and the board of 
education, a legal certificate of qualification, or a true copy thereof, covering 
the entire time of the service, and a statement of the branches 'taught." 

Under the above provisions it is made the duty of the clerk of the board of educa
tion to require teachers employed by the board to make the reports therein enumerated 
before an order may be drawn by the clerk for the payment of their salaries. The 
clerk is the sole judge of the performance of such duty. It would be within his power 
to draw an order for the payment of his own salary without having made such report 
and thereby violate the plain provisions of section 7786, supra. I am clearly of the 
opinion, therefore, that one person may not be clerk of the board and teacher at the 
same time, and, therefore, the county commissioners could not under section 7610, 
General Code, issue an order for the payment of the salary of such teacher. 

70. 

Very truly yours, 
TIMOTHY S. HoGAN, 

AttQTney General. 

VILLAGES-LOT OWNED BY VILLAGE AND USED BY LIBRARY TRUS
TEES IS SUBJECT TO CONTROL OF FORMER. 

Under the general powers granted to municipal corporations to maintain and regulate 
free public libraries, a villa.ge may submit to a board of library trustees the use of a building 
oumed by said village for library purposes. It is the intention of section 4004 and follow
to confer upon the board of library trustees the control and management of such physical 
property only as is owned by them. 

When a village, therefore, permits them the use of a building, held in its own right, 
the control of such building remains vested in the village and the library trustees must be 
considered merely tenants at sufferance thereof. 

CoLUMBUS, Omo, December 16, 1912. 

HoN. HuGH R. Gn,MORE, Prosecuting AtiQTney, Eaton, Ohio. 

DEAR SrR:-Under date of December 6th, you wrote in part as follows: 
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"The village is the owner (with title in the village) of a lot, upon which 
is situate two buildings. The up-stairs of one of these buildings is used for 
library purposes; the down-stairs being used for board of educa~ion and 
board of public affairs. The other building is used to store street working 
machinery. The village has a board of library trustees. 

"The question is, who has control of the property-the village council, or 
the board of trustees?" 

Among the provisions granting general powers to municipal corporations, sec
tion 3620, General Code, provides as follows: 

"To establish, maintain and regulate free public band concerts, free 
public libraries, and reading rooms, to purchase books, papers, maps and man
uscripts therefor, to receive donations and bequests of money or property 
therefor, in trust or otherwise, and to provide for the rent and compensation 
for the use of any existing free public libraries established and managed by 
a private corporation or association organized for that purpose." 

Section 3677, General Code, provides as follows: 

"~iunicipal corporations shall have special power to appropriate, enter 
upon and hold, real estate within their corporate limits. Such power shall 
be exercised for the purposes, and in the manner provided in this chapter. 
* * " For libraries, university sites and grounds ther'efor; * * * 

Section 3939, specifying purposes for which council may issue bonds, in subhead 
15, provides "for establishing free public libraries and reading rooms, and free recrea
tion centers." 

Section 4356, p&taining to villages, provides as follows: 

"The council shall provide by resolution or ordinance for the care, super
uision and management of all public parks, baths, libraries, market houses, 
crematories, sewage disposal plants, houses of refuge and correction, work
houses, infirmaries, hospitals, pest houses, or any of such institutions owned, 
maintained or established by the village, when the council determines to 
plat any of the streets as authorized by law, it shall provide for the platting 
thereof." 

Statutory proVIsiOns, however, which confer general powers are to be restricted 
to those of like character which are granted specifically, if such construction can be 
given, in accordance with the apparent intention of the legislature. At Wellsville vs. 
O'Connor, 1 0. C. C., N. S., 253, special statutes, referring to the control and 
management of libraries in municipal corporations, provide for a board of library 
trustees. Sections 4004 and 4005 of these statutes are as follows: 

"Section 4004. The erection and equipment, and the custody, control 
and administration of free public libraries established by municipal corpora
tion, shall be vested in six trustees, not more than three of whom shall belong 
to the same political party, and not more than three of whom shall be women. 
Such trustees shall be appointed by the mayor, to serve without compensa
tion, for a term of four years and until their successors are appointed and 
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qualified. In the first instance, three of such trustees shall be appointed for 
a term of two years, and three for a term of four years. Vacancies shall be 
filled by like appointment for the unexpired term." 

"Section 4005. Such trustees shall employ the librarians and necessary 
assistants, fix their compensation, adopt the necessary by-laws and regula
tions for the protection and government of the libraries and all property be
longing thereto, and exercise all the powers and duties connected with and in
cident to the government, operation and maintenance thereof. Four trus
tees shall constitute a quorum, and four votes shall be necessary to pass any 
measure to authorize any act, which votes shall be taken by the yeas and 
nays and entered on the record of their proceedings. In the making of con
tracts, the trustees shall be governed by the provisions of law applicable 
thereto.'' 

Under the rule of Wellsville vs. O'Connor, above stated, the power of control and 
management of the library must be permitted to the village, except insofar as it is re
stricted in these special statutes. It will be noted that under these st:J.tutes, the custody, 
control and administration of free public libraries is unquestionably vested in the 
library trustees. There is nothing in these statutes, however, upon which could be 
founded a holding that the library trustees are given absolute control and manage
ment of all physical property, which the corporation may have permitted them the 
use of. 

Section 4004, General Code, above quoted, provides that the erection and equip
ment of such public libraries shall be vested in such trustees. 

Section 4007, General Code, provides that the trustees may issue bonds to pro
vide buildings for the public libraries in their charge and to furnish them and to pro
vide tlie costs thereof. 

Section 4005, General Code, provides that such trustees may adopt the necessary 
by-laws and regulations for the protection and government of the libraries and all 
property belonging thereto. 

In am of the opinion, therefore, that these special statutes give control to the trustees 
only of such property as they may have acquired the ownership of, and, that property 
properly owned by the corporation itself, may, by virtue of the general powers above 
set out, be permitted by the council to be used by the library trustees without sur
rendering to them all control and management thereof. 

I, therefore, conclude that the control of the building referred to remains in the 
village corporation and that the library trustees are mere tenants thereof, subject to 
the sufferance of the village council. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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72. 

ROADS ~'\D IDGHWAYS-XA~IES ~IAY BE WITHDRAWX FRO:\! PETI
TIOX FOR YAC~'\CY OF CO"LXTY ROAD ATAXY TDIE PRIOR TO 
TIME CO:\Il\IISSIOXERS ACQl:IRED Jt'RISDICTIOX 

When a petition is signed by more than tu·elce freeholders fur the vacancy of a county 
road, as required by sedion 6861, General Codr, but before the meeting at which the petition 
was to be presented, enough of the petitioners, by separate papus signed by them, withdrew 
their names to make the number of ptlitioncrs less than twtlve, held: That unda the 
general rule of law to the effect that names may be withdrawn from the petition at any lime 
before the board has taken such action as to acquire jurisdiction of a subject matter, the 
commissioners would lose jurisdiction by 1-'irtuc of the uithdrau·al of such names. 

CoLt:l!Bt:s, Omo, February 11, 1913. 

RoN. J. w. s~nTH, Prosecuting Attomey, Ottawa, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of December 21st, wherein 
you state: 

"I wish your opinion upon the following 'q nestion: 
"A petition had been filed with the board of county commissioners of this 

county for the vacation of a county road. This petition, on its face, was 
signed by more than twelve freeholders as required by section 6861 of the 
General Code, but, before the meeting at which the petition was to be pre
sented, as provided by section 6865 of the General Code, enough of the peti
tioners, by separate paper signed by them, withdrew their names to make the 
number of petitioners l!;ss than twelve. These persons withdrew, by the paper 
filed by them, after the original petition for vacation of the road had been filed 
with the commissioners under section 6861, but before the meeting of the 
commissioners, specified therein under section 6865. Have the commissioners 
authority to appoint viewers on the petition to vacate such road after the num
ber of signers has been reduced below twelve by withdrawals in the manne~ 
above set forth? In other words, can persons withdraw their names from a 
petition for the vacation of a road after such petition has been filed, and be
fore a hearing h~ been had thereon?'' 

Sectioll)! 6861 and 6865. of the General Code are a part of the general chapter. 
thereof relating to county roads, and provide as follows: 

"Section 6861. Applications for laying out, altering, changing the width 
of, or vacating a county road shall be by petition to the county commissioners, 
signed by at least twelve freeholders of the county residing in the vicinity of 
the road to be laid out, viewed or reviewed, altered or vacated. One or more 
of the signers to such petition shall enter into bond with sufficient surety, 
payable to the state for the use of the county, conditioned that the persons 
making such application shall pay into the treasury of the county the amount 
of all costs and expenses accruing thereon in case the application fails. 

"Section 6865. Notice of the presentation of such petition must be given 
by advertisement set up at the auditor's office, and in three public places in 
each township through which any part of the road is to be laid out, altered, or 
vacated, at least thirty days prior to the meeting of the commissioners at 
which the petition shall be presented, stating the time when such petition is to 
be presented." 
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Section 6866 is also pertinent to your inqu,iry and is as follows: 

"The substance of such notice shall be published for four consecutive 
weeks, before its presentation, in a newspaper p\!blished in the county in which 
the road sought to be established, altered, or vacated, is situated." 

The general rule is that when petitions are presented to a body clothed with juris
diction to grant the prayer thereof, petitioners may withdraw their names at any time 
before final action is taken thereon. 

In the case of Hays et al. vs. Jones et al., 27 0. S., 218, the court held: 

"The board of county commissioners, under the act passed :March 29, 
1867 (64 0. L., 80), as amended March 31, 1868 (S. and S., 673), and again 
amended May 9, 1869 (S. and S. 675-6), to 'authorize county commissioners 
to const·ruct roads on the petition of a majority of the resident landowners 
along and adjacent to the line of said rbads,' are not authorized to grant a 
final order for making such road improvement, except upon the petition of 'a 
majority of the resident landholders whose lands are reported benefited' by, 
'and ought to be assessed' for the costs of the improvement." (1st Syl.) 

"The jurisdiction of the board of county commissioners to make the 
final order for the improvement, under these statutes, is special, and condi
tioned upon the consent, at the time the final order is to be made, of a majority 
of the resident landholders, who are to be charged with the costs of the im
provement. (2nd Syl.) 

"Resident landholders, who have subscribed a petition praying for such 
road improven;Jent, may, at any time before such improvement is finally ordered 
to be made by the board of county commissioners, withdraw their assent by re
monstrance, or having their names stricken from the petition, and after with
drawal of consent, such persons can no longer be counted as petitioning for 
the improvement. (3d Syl.) 

In Dutton vs. Village of Hanover, 42 0. S., 215, the court held: 

"Upon the presentation of a petition to the council for such an election, 
it is the duty of the council, before taking action thereon, to satisfy itself that 
it contains the requisite number of qualified petitioners, and for that purpose 
may refer the same to a committee to make .the necessary examination. 
(2nd Syl.) 

"While such petition is under·consideration and before action thereon by 
the council, signers thereof may withdraw their names from such petition, and 
if. thereby the number of names is reduced below the requisite number, it is 
the duty of the council to refuse to order such election. (3rd Syl.) 

In Grinnell et al. vs. Adams et al., 34 0. S., 44, it was held: 

"After the jurisdiction of county commissioners, in the matter of laying 
out or altering a county road, has attached by the filing of a proper petition, 
etc., such jurisdiction cannot be defeated by any number of the petitioners 
afterward becoming remonstrants against the granting of the prayer of the 
petition." (Syllabus.) 

An examination of the facts upon which the decision in the last cited case was 
based discloses that the attempted withdrawal of certain petitioners was made after 
the county commissioners had acquired jurisdiction of the petiti9n~ had appointed 
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viewers of the proposed improvement, and after the report of the latter, favorable to 
such improvement, had been made. In both of the other cases the withdrawal was 
made prior to final artion by the county commissioners and village council, respec
tively. The facts presented by your inquiry come within the decisions in the 27th 
Ohio state report and the 42nd Ohio state report rather than within the decision in 
the 34th Ohio state report, because the petitioners for the vacation of said road had 
withdrawn their names before any action was taken by the board of county com
missioners on the petition. 

County commissioners cannot acquire jurisdiction to order the opening, alteration 
or vacation of a county road until the requirements of sections 6866 and 6866 of the 
General Code have been complied with, and it is my opinion .:hat petitioners can with
draw their names at any time before a-ction is taken by the county commissioners. 
If, pending the completion of publication, as required by section<> 6865 and 6866, and 
before any action is taken by the county commissioners, enoupjl of the original peti
tioners withdraw their names from the petition to leave the number remaining on the 
petition less than twelve, the commissioners are, in my judgment, without authority 
to appoint viewers or to take any proceedings to vacate said road. 

77. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INTOXICATING LIQUORS-FINES-ASSESSMENT FOR VIOLATION OF 
ROSE LAW PAID INTO COUNTY TREASURY, NOT TO LAW LIBRARY 
ASSOCIATION. 

Section 13247, General Code, providing that fines collected under the subdivision of 
the chapter of the General Code in which this section is found, shall be paid into the county 
treasury, if enforced in a county court and into the municipal treasury if enforced in a 
municipal court, makes special proui~ion as to the disposition of such fines. This statute 
must, therefore, be construed as an exception to section 8056, General Code, which provides 
that a certain percentage of fines and penalties assessed by the common pleas and probate 
court shall be paid to the law library association. 

Such fine, therefore, must be paid into the county treasury when assessed by the probate 
court. 

CoLUMBUs, OHIO, February 11, 1913. 

HoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR Sm:-Under date of January 15th, you submit for my opinion there
quest which follows in part: 

"As prosecuting attorney of :Madison County, I would like an opinion 
as to the disposition of a fine of 8500.00 now in the hands of the probate judge, 
the same having been collected for the violation of the Rose law. * * • 

As we have a library association in this county, the question presented 
is whether this money should be paid into the county treasury or to the 
trustees of the library association." 

The sections of the General Code bearing upon your inquiry are 12378, 3056 and 
13247. 
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"Section 12378. Unless otherwise required by law, an officer who collects 
a fine, shall pay it into the treasury of the county in which such fine was 
assessed, to the credit of the county general fund within twenty days after the 
receipt thereof, take the treasurer's duplicate receipts therefor and forthwith 
deposit one of them with the county auditor." 

"Section 3056. All fines ,and penalties assessed and collected by the 
police court for offenses and misdemeanors prosecuted in the name of the 
state, except a portion thereof equal to the compensation allowed by the 
county commissioners to the judges, clerk and prosecuting attorney of such 
court in state cases sh11ll be retained by the olerk and be paid by him quarterly 
to the trustees of such law library associations, but the sum so retained and 
paid by the clerk of said police court to the trustees of such law library associa
tion shall in no quarter be less than 15 per cent. of the fines and penalties 
collected in that quarter without deducting the amount of the allowances 
of the county commissioners to said judges, clerk and prosecutor. In all 
counties the fi.nes and penalties assessed and collected by the common pleas court 
and probate court for offenses and misdemeanors prosecuted in the name of the state, 
shall be retained and paid quarterly by the clerk of such courts to . the trustees 
of such library association, but the sum so paid from the fines and penalties 
assessed and collected by the common pleas and probate courts shall not exceed 
jive hundred per annum. The moneys so paid shall be expended in the pur
chase of law books and the maintenance of such association." 

"Section 13247. Fines and forfeited bonds collected under this sub
division of this chapter, except as provided in section thirteen thousand two 
hundred and thirty-one, if enforced in the county court, shall be paid into the 
county treasury, and, if enforced in municipal courts, shall be paid into the 
treasury of the municipal corporation in which the cause was tried. Such funds 
paid into the treasury of the municipal corporation in which the cause was 
tried. Such funds paid into the treasury of the municipal corporation shall be 
applied as the council thereof may direct." 

The fine referred to by you was assessed under the Rose law and comes within 
the terms of section 13247, General Code, a.bove quoted. This fine was assessed 
for an offense prosecuted in the name of the state, and were it, not otherwise provided 
for, the same would have come v.>ithin the terms of section 3056, General Code. Section 
13247, however, is a special statute and must be allowed to control. There can be 
no doubt as to the intention of the legislature to make special provision for the dis
position of fines assessed under the Rose law, when it is noted that council is given 
entire control over such fines, when assessed by a municipal comt, under the pro
visions of section 13247, General Code. 

I am of the opinion that the special requirement of this same section, that such 
fine when assessed by county courts shall be paid into the county treasury, shall be given 
equa.l force as a special provision with the requirement that fines assessed by municipal 
courts shall be paid into the municipal treasury. A fin~ assessed, therefore, cannot 
be paid to the law library association, under section 3056, General Code, but must 
be paid into the county treasury, as provided by section 13247, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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78. 

ROADS AXD HIGHWAYS-SECTIOXS 6903 TO 6914, GEXERAL CODE, NOT 
REPEALED BY SECTIOXS 695~1 TO 695~16, GEXERAL CODE. 

Sections 6903 to 6914, General Code, provide for road improvements by the county 
comm~sioners only up(m a petition signed by the owners of at leaJJt a majority of the foot 
frontage of the lands abutting on the county road or part thereof sought to be improved; 
and the cost and expwse of the improvement may be assessed against the taxable property 
abutting the improvement, according to the foot frontage or benefit~. 

Under section 6956-2, such improvement can be made upon the petition of a majority 
of the owners' of real estate who reside within the county and who own land~ lying within 
one mile of the road or part thereof to be improved, and the assessment of the cost and 
expense is to be made payable partly from a levy on the general duplicate of the county and 
partly from the general duplicate of the township and partly from assessments. 

These statutes, therefore, respectively authorize distinct and different modes of pro
cedure and one cannot, therefore, be construed to supercede the other. The former statutes, 
therefore, cannot be held to have been repealed by the passage of the latter. 

CoLmnn:s, OHIO, January 27, 1913. 

RoN. HARRY T. NOLAN, Prosecuting Attorney, Painesville, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of January 11th, as follows: 

"In "\-iew of the decisions of the supreme court in the case of Groff et al. vs. 
Gates et al., commissioners, and Gates et a!. commissioners vs. Granger, 87 
0. S., -- (published in Ohio Law Bulletin, January 6th, 1913) are sections 
6903 to 6914 of the General Code repealed by the act of :May 10, 1910, now 
designated as sections 6956-1 to 6956-15 of the General Code?" 

The second and third syllabi of the decisions of the supreme court in the cases 
to which you refer are as follows: 

"2. Section 2 of the act of the general assembly, passed May, 1910, 
entitled: "An act to provide for the laying out, construction, repair, or im
provement of any public road or any part thereof, and for the straighten
ing, widening, or altering and draining of the same by the county commis
sioners," is in direct conflict with section 6926, General Code, and therefore 
repeals said section of the General Code by implication. 

"3. The act of the general assembly, of May 10, 1910, completely re
vises the whole subject matter covered by sections 6926 to 6956, General Code, 
inclusive, and is evidently intended as a substitute for those sections and 
therefore repeals the same by implication." 

The following sections of the Code are pertinent to your inquiry: 

"Section 6903. On a petition therefor signed by the owners of at least a 
majority of the foot frontage on a county road or part thereof, the county 
commissioners may do any one or more of the following acts or things: 

"1. Cause the county surveyor to establish a grade along it, or part 
thereof, subject to their approval; 

"2. Cause it or part thereof to be widened, altered or established or 
established to a greater v.idth than sixty feet and not more than one hundred 
feet, to be determined by the viewers as provided in this chapter; 
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"3. Drain, grade, curb, pave and improve it or part thereof. 
"Section 6904. The county commissioners may assess the damages on 

account of the widening, altering or establishing of such road, or part thereof, 
and the costs and expenses of any or all of the improvement or such part of 
said damages, costs and expenses as they deem equitable under the circum
stances, upon the taxable property abutting upon the road or part thereof, 
either according to the foot frontage or according to the benefits. The com
missioners shall be an assessing board for the purpose of assessing the damages, 
costs and expenses, as herein set forth, upon the abutting property as aforesaid. 

"Section 6956-2. When a majority of the owners of real estate who reside 
within the county and who own lands lying and being within one mile in any 
direction from either side, end or terminus of the road or part thereof to be 
laid out, constructed or improved shall present a petition to the commissioners 
of any county in the state asking for the laying out, construction, repair, 
improvement or alteration of any public road or part thereof and upon the 
filing of a bond in such an amount and with such security as the county com
missioners shall deem sufficient, conditioned for the payment of the cost and 
expense of the preliminary survey, the county commissioners shall go upon the 
line of said road or part thereof or such proposed road, and if in the opinion 
of the county commissioners it seems that the public utility and convenience 
require such road to be laid out, constructed, repaired, improved, altered, 
straightened, or widened as petitioned for, the commissioners shall determine 
the route and termini of such road, if the petition is for the laying out of a new 
road, the kind and eJ..ient of the improvement or repairs and what alterations 
in the line or change of grade of said road, if any, should be made, and at the 
same time the commissioners shall appoint the county surveyor as engineer 
to go upon the line of such road or proposed road, and make such surveys, 
plats, profiles, estimates and specifications as the commissioners shall order; 
provided that in locating such road and road improvements within the ter
ritorial limits of any municipality the county commissioners shall be confin d 
to the platted streets of such municipality. 

"Section 6956-10. When the improvement is wholly within one county, the 
cost and expense of said improvement i'ncluding all damages and compensa
tion awarded shall be apportioned by the commissioners as follows: Not less 
than thirty-five per cent. (35%) nor more than fifty per cent. (50%) thereof 
shall be paid out of the proceeds of any levy or levies upon the grand dupli
cate of all the taxable property of the county, or out of any funds available 
therefor, as provided in section 6956-14 of this act; not less than twenty-five 
per cent. (25%) nor more than forty per cent. (40%) thereof shall be paid out of 
the proceeds of any levy or levies upon the grand duplicate of the county levied 
upon the taxable property of any township or townships in which said improve
ment may be situated in whole or in part, as provided in section 6956-14 of this 
act; and the balance, which shall not be less than twenty per cent. (20 %) nor 
more than thirty-five per cent. (35%) thereof shall be assessed upon and col
lected from the owners of real estate lying and being within one mile from either 
side, end or terminus of the improvement and assessed according to benefits 
derived from the improvement as determined by the commissioners. Such 
assessment shall be in addition to all other assessments authorized by law 
notwithstanding any limitations upon the aggregate amotu;1t of assessments on 
such property. 

"Section 6956-11. When any part of the improvement is in more than one 
county or along the line between two or more counties, the cost and expense 
of the entire improvement including all damages and compensation awarded, 
shall be divided between the counties in which such improvement may be in 
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the proportion the distance in such county bears to the whole distance improved 
and the amount of expense so falling upon the several counties shall be assessed 
by the commissioners of said counties separately in the same manner and 
form as though the improvement was wholly in one and the same county, and 
in the proportion provided in the preceding section." 

You will note that the several improvements contemplated by section 6903 can 
be made by the county commissioners only upon a petition signed by the owners of at 
least a majority of the foot frontage of the lands abutting on the county road or part 
thereof sought to be improved, and such part or all of the cost and expense of such 
improvement and the amount awarded as damages, as may be deemed equitable by 
the commissioners, may be assessed against the taxable property abutting such improve
ment according to the foot frontage or benefits. The improvement authorized by sec
tion 6956-2 can be made only upon the petition of "a majority of the owners of real 
estate who reside within the county and who own lands lying and being within one 
mile in any direction from either side, end or terminus of .the road or part thereof to be 
laid out," etc., and the assessment of the cost and expense of such improvement is to 
be made in the manner prescribed by section 6956-10, supra. 

It will be observed that while both of the statutes from which I have quoted con
stitute a scheme of legislation on the subject of county road improvements, each com
plete in itself, yet they are different from each other. The act of :\fay 10, 1910, being 
now sections 6956-1 to 6956-16 of the General Code, provides a method of building 
county roads similar to that outlined in sections 6926 to 6956 and on the same subject 
matter, to wit: one mile assessment pikes. The act of ;viay 10, 1910, being later in 
point of enactment than sections 6926 to 6956 and covering the subject matter em
braced in those sections, it was held by the court that said act, being in direct conflict 
with said sections, repealed the same by implication. The decisions of the supreme 
court in these cases, however, are not, in my judgment, broad enough to justify the 
view that sections 6903 to 6914 are repealed by implication by the act of 1910. 

As before stated, the method prescribed for improvement under sections 6903 to 
6914 is different from that prescribed by sections 6956-1 to 6956-16, and for this reason 
I am constrained to hold that sections 6903 to 6914 of the General Code are not repealed 
by implication by the act of May 10, 1910, but on the contrary are in full.force and 
effect. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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79. 

ROADS AND HIGHWAYS-GARRETT LAW REPEALED BY Il\1PLICATION
COl'ICRETE ROADWAY WITH TAR TOP l'\OT AUTHORIZED BY 
STATUTE PROVIDING FOR IlVIPROVElVIENT BY "GRADING, 
MACADAMIZING OR GRAVELING, DRAIXING, CULVERTIXG AND 
BRIDGING." 

In accordance with the decision of Goff vs. Gates, et at. Commissioners, the Garrett 
law has been repealed by implication, through the enactment of sections 6956-1 to 6956-15. 

In acwrdance with the maa;im, the expression of one thing excludes others, section 
7033, authorizing the improvement of public ways of the township by "grading, macad
amizing or graveling, draining, culverting and bridging," does not authorize the construc
tion of a concrete road with a tar top. 

Cou;l\mus, OHio, January 7, 1913. 

HoN. F. R. HoGuE, Prosecuting Attorney, Jefferson1 Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of December 19, 1912 

which is in part as follows: 

"1. I desire to inquire whether the lang-uage in section 6926, General 
Code, 'stone, gravel or brick, any or all • * *' may be so construed as 
to authorize the construction of a concrete roadway with tar top?" 

"2. May the language of the township improvement law, being sections 
7033 and 7045, be so construed as to authorize a concrete road with tar top?" 

"3. In determining the assessment district and the majority of resident 
owners under section 6926, are the lands within the mile circle from the end of 
the road, or part thereof, to be improved, to be included?" 

Your first and third questions involve a construction of the so-called "Garrett 
law," sections 6926 to 6956 inclusive, of the General Code. The supreme court in the 
cases M Goff vs. Gates et al., commissioners of .Morrow County, No. 13376, and Gates 
et. al., commissioners of Morrow County vs. Granger, No. 13375, on November 26, 
1912, held that the ''Garrett law" was rtepealed by implication by the act of May 10, 
1910, 101 0. L., 247, sections 695'6-1 to 6956-15 inclusive, of the General Code, and 
perpetually enjoined the commissioners of said county in case No. 13376 from levying 
any assessment under said law. 

In view of these facts, I assume that no answer is desired to your first and third 
questions. 

Coming now to your second question, sections 7033 and 7045 of the General Code 
provide as follows: 

"Section 7033. The board of trustees of a township, when in their 
opinion, it is expedient and necessary, and £or the public convenience and 
welfare, to improve the public ways of the township, in whole or in part, by 
grading, macadamizing or graveling, draining, culverting, and bridging, by 
resolution, may create the township into a road district for the purpose of 
improving the public ways therein, or any number of them. If in the town
ship, there is a municipal corporation or corporations, such trustees by resolu
tion, may erect the portion or portions of the township not i'ncluded wl.thin 
the corporate limits of a municipal corporation, into such road district. In 
like manner the trustees may erect an election precinct, or part thereof, in 
the township, into such road district." 
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"Section 7045. Thereupon the trustees shall determine the order and 
manner in which the public ways shall be improYed, beginninjl;, so far as 
practicable, with the main roads. In improving such public ways the macada
mized or graveled portion shall be located, when pracricable, so as to leave 
sufficient space for a dirt road at its side. The graveled or macadamized 
portion shall be not le~s than eight nor more than fourteen feet in width, 
and the gravel or macadam shall be not less than tweh·e inches in depth in the 
center, and eight inches in depth at each outer side.'' 

These sections are incorporated in the sub-division of the chapter of the code 
relating to township roads which sub-diviHion in entitled "Township or precinct a 
road district." The two sections aboYe quoted are the only ones in which mention 
is made of the kind of material to be used in building roads under Huid sub-division. 
There is no mention of any other kind of material any where elEe in these statutes, nor do 
they contain any language which could be construed, to allow township trustees any 
wider !attitude in the selection of road-building material than \Vhat is clearly and 
expressly provided by the statutes themselves. Doubtless a road built of concrete 
with tar top would be as satisfactory at least as one built of any material enumerated 
in the statutes, but it is not a question of what would be satisfactory or desirable but 
rather wha.t is permitted by the statutes. It is a well established principle of law 
embodied in the maxim, expressio unius exclusio alterius est, that the expression of 
one thing is the exclusion of another. The statutes in question prescribe the character 
of m::tterial to be used in building roads, and that material is exclusive. Since no 
provision is made for building roads of concrete with tar top, I run of the opinion that 
the same may not be done under these statutes as they now stand. 

80. 

Yours very truly, 
TnwTHY S. HoGAN, 

Attorney General. 

SHERIFF'S RESIDENCE-CO::VI:VIISSIONERS NOT REQUIRED TO PAY 
FOR FUEL THEREFOR. 

The statutes do 1wt authorize the county commissioners to furnish coal for the sheriff's 
residence. The county commissioners are authorized, however, to pro1Jide light and heat 
in the county jail. 

When the commissiomrs enter into a contract, therefore, the contractors are not obliged 
to ascertain the use to which said fuel is to be put by the former, and the county commis
sioners are ?Wt relieved of their obligation to pay for such coal, on the ground that the same 
was illegally used for furnishing light and heat for the sheriff, when the latter's residence 
was provided within the county jail. The cost of lighting the sheriff's residence should be 
computed and the sheriff required to pay the same, /wwe~Jer. 

CoLUMBUs, OHIO, February 11, 1913. 

HoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 

DEAR Sm:-1 desire to acknowledge receipt of your letter dated December 6, 
1912 wherein you inquire as follows: 

"In Fulton county the sheriff's residence is in connection with the county 
jail and both buildings are heated by one large furnace, the said residence be-
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longs to the county and the rent has always been free to the sheriff, the electric 
current for lighting both structures is measured through one meter. Must the 
commissioners pay for the coal so used and light so furnished, from county 
funds?" 

In reply thereto I desire to say that section 3177 of the General Code, provjdes for 
suitable means for warming the jail ~nd its cells and apartments, etc., as follows: 

"Section 3171. The county .commissioners, at the ·expense of the county, 
shall provide suitable means for warming the jail, and its cells and apartments, 
frames and sacks for beds, night buckets, fuel, bed, clothing, washing, nursing 
when required, and such fixtures and repairs as are required by the court. They 
may appoint a physician for the jail, at such salary as is reasonable to be paid 
from the county treasury. Such physician, or any physician or surgeon 
employed in the jail, shall make a report in writ'ing whenever required by the 
commissioners, the grand jury or the court. The sheriff shall make a report 
to the commissioners annually, or oftener if they so require, of the property of 
the county in the jail, and the condition thereof." 

It is the duty of the county commissioners to provide county buildings and pro
vide the same with heat and light, and if such heat and light has been furnished to the 
county commissioners by contract, properly entered into in accordance with the pro
visions of the statute, then it is the duty of the commissioners to pay for the coal so 
used and the light so furnished. It is no part of the legal duty of the party furnishing 
s~ch heat and light to see to it that the heat and light sold to the county commis
sioners is not illegally used, after, as above stated, the contract has been entered into 
in strict accordance with the statutory provisions. The duty of seeing to it that the 
heat and light is used for authorized purposes devolves upon the county commissioners. 

I am of the opinion that there is no statutory provision authorizing county com
missioners to provide the sheriff's residence with heat and light. I base my opinion 
in this regard upon the decision in the case of State of Ohio vs. Toan, Auditor, 13 
0. C. C., (n. s.) 276. 

The cost of lighting the sheriff's residence should be determined by the county 
commissioners, 9.nd the sheriff required to pay it and a separate meter should be in
stalled for measuring the light furnished in lighting the sheriff's residence, likewise 
the cost of the coal used in heating the sheriff's residence should be determined by the 
commissioners and the sheriff required to pay it. There should be an understanding 
between the county commissioners and the sheriff in advance as to the amount to be 
paid by the sheriff in heating his residence, when the jail and sheriff's residence are 
heated by one furnace as in the case stated in your inquiry. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 



ANNUAL REPORT OF THE ATTOR~"'EY GENERAL. 1111 

81. 

TAXES AXD TAXATIOX-IXHERITAXCE TAX-TAX OX PRIVILEGE OF 
RECEIVI~G, XOT OX PROPERTY-DEDUCTIOX OF 5200.00 FOR 
EACH PORTIOX RECEIVED BY DEVISEE. 

It is the object of the coUateral inheritance tax w place an assessment upon the privilege 
of receiving and not upon the property devised. The legislature intended the value to be 
taxed, to be measured by the value of the thing inherited and not by the value of the thing 
devised. 

Under section 53J1, General Code, therefore, which provides that property which 
passes by will or by intestate laws of this state to other than certain designated relatives, 
shall be liable to a tax of 5% of its value above the sum of 8200.00, the sum of 81!00.00 so 
designated shall be deducted from the amount which the taxable heir is entitled to, after all 
expenses and debts of the estate devised have been substracted. 

CoLUMBUS, OHio, February 5, 1913. 

RoN. J. W. SMITH, Prosecuting Attorney, Ottawa, Ohio. 

DEAR Sm:-I acknowledge the receipt of your letter of December 19th, request
ing my opinion upon a certain question to the administration of the collateral inher
itance tax law of this state, and apologize for my delay in answering it which has been 
due to the extraordinary pressure of business arising out of the legisla.tive session. 

I quote the question as you state it in your letter: 

"A party died intestate in this county, possessed of a small amount of 
personal property, together with real estate worth about $6,000.00. The 
real estate was sold for the payment of debts and there remained for distri
bution approximately 85,000.00. This money will be distributed to first 
cousins of the descendants of such. The share of none of the distributees 
will exceed $200.00. Is this property, which will be distlibuted as above, 
subject to the collateral inhelitance tax under the provisions of 5331 of the 
General Code?" 

I enclose herewith a copy of an opinion addressed to Hon. Harry P. Black, pros
ecuting attorney, Tiffin, Ohio, relating to another phase of the application of this law. 
Some of the discussion therein, however, is applicable to the question which you state. 

Section 5331, General Code, provides in the abstract. as follows: 

"All property within the jurisdiction of this state, and any interests 
therein * * * which passes by will or by the intestate laws of this state 
* * * to a person * * * other than to or for the use of (certain enu
merated relatives of the decedent) shall be liable to a tax of five per cent. of 
its value above the sum of two hundred dollars." 

Resolved into its ultimate terms, your question is as to whether or not the phrase 
"above the sum of two hundred dollars" is to be understood as applicable to the entire 
estate of the decedent, the entire amount or value thereof which passes to collateral 
relatives, or to the separate interests of each collateral relative. As will be apparent 
from a perusal of the other opinion herewith, different provisions of the succeeding 
sections relating to the same subject-matter seem to give rise to perhaps more doubt 
than is suggested by the primary meaning of the sentence just quoted. Thus section 
5333 provides that when a prior estate is bequeathed or devised to a lineal relative, 
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and the remainder to a collateral relative or stranger to the blood, the value of the 
prior estate shall be appraised and deducted together with the sum of 8200.00 from the 
appraised value of the property. 

Again, section 5334 provides that when a bequest or devise which would other
wise be liable to the tax is made in lieu of the compensation of the legatee or devisee 
as executor or trustee, the excess only of the value of the estate bequeathed or devised 
over the reasonable compensation of the legatee or devisee as such executor or trustee 
shall be liable to the tax. 

These two sections seem to indicate that the separate interests are separately 
liable for the inheritance tax from which it would logically follow that the deduction 
of $200.00 is to be made from the value of each separate interest. Of similar import, 
so far as this question is concerned, are the provisions of sections 5336 to 5339, in
clusive. The confusion arises by reason of the provisions of section 5340, from which 
it appears that the value of the thing to be taxed is to be ascertained from the inven
tory of the estate filed in the probate court. From this it might be argued that the 
estate, or at least so much of it as is subject to the tax, is to be valued as a whole, and 
if this is the case, any deductions should be made from the whole value so ascertained. 

In the other opinion which is enclosed herewith, I held, citing Hagerty vs. State, 
ex rei., 55 0. S., 613, State, ex rei., vs. Ferris, 53 0. S., 314, and State, ex rei., vs. Guil
bert, 70 0. S., 229, that the thing taxed under the collateral and direct inheritance 
tax laws of this state (the latter of which has since been repealed), is the privilege of 
succeeding to or receiving property by operation of law, either through the medium 
of a will or deed of gift, to take effect at the death of the donor or through the medium 
of the statutes of descent and distribution. It is the privilege, and not the estate, 
which is taxerl; if it were not so, these laws would constitute a species of property tax
ation repugnant to the uniform rule enjoined by article XII, section 2 of the constitu
tion, and would therefore have to be held unconstitutional. 

This fact,. being established, becomes the keynote of the entire law. If the real 
subject of taxation is the right to inherit, succeed to or receive, then it must be pre
sumed that the legislature intended the value of the right in each instance to be meas
ured by the value of the thing inherited, succeeded to or received and not by the value 
of the thing transmitted, deuised or bequeathed. 

Therefore, in spite of the use of the inventory in the machinery of assessment, 
I have reached the conclusion, as will be observed by reading the other opinion en
closed herewith, that debts of the decedent and costs of administration of his estate 
must be deducted from the face value thereof as shown by the inventory, and pro
portionately from the face value of so much of the estate as passes to collateral rela
tives and strangers to the blood. 

Having reached the conclusion just stated, it seems to me quite logical to advance 
a step further for the purpose of answering the question submitted by you and to hold 
that, when the value of so much of the estate as is transmitted to and received by col
lateral relatives and strangers to the blood is ascertained in bulk by making the nec
essary deductions or when the debts and costs chargeable against particular devises 
and bequests have been properly deducted from the value thereof, that portion of 
the entire estate which is subject to the collateral inheritance tax should be separated 
into the various interests, portions, devises or bequests receivable by different persons 
under the statute or the will or deed of gift and the tax assessed separately against 
each one of them. This is consistent with the provisions of sections 5333, 5334, 5336 
and similar sections. If the tax is to be so separately assessed, it follows as a matter 
of course, that the deduction of $200.00 must be made from the ascertained value of 
each separate share or interest. 

I am of the opinion, therefore, that in a case where any property of an intestate 
decedent is so divided by the operation of the statutes of descent and distrifmtion 
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as that no single distributive share exceeds two hundred dollars in value, no c.ollateral 
inheritance tax can be ru<sessed against the estate as a whole or against any of such 
separate distributive shares. 

82. 

Yours very truly, 
TIMOTHY S. HOGA:S, 

Attorney General. 

OFFICERS-APPOINTING POWER CANNOT APPOINT BEYOND TERM
COUNTY COM:VIISSIONERS-TAX MAP.DRAUGHTS:\1AN. 

Under the laws of this state an appointee holds subject to the will of and only for the 
term of the appointing officer. An officer may appoint and empower to hold beyond his 
own term, only when such appointment is made for a reasonable time, and made necessary 
by public exigency. An appointment, therefore, by a retiring board of county commis
sioners of a tax map draughtsman for two years after the term of said commissioners ex
pires, may be awarded by the succeeding board and a new appointment made by it. 

CoLUMBUs, OHIO, February 1, 1913. 

RoN. L. E. KERLIN, Prosecuting Attorney, Greenville, Ohio. 

DEAR Sm:-Your predecessor in office, Hon. John F. Maher, under date of Nov
ember 29, 1912, submitted to this office a request for an opinion upon the following: 

"On June 21, 1911, surveyor C. S. S. of this county was appointed tax 
niap draughtsm·an under the provisions of section 5551, General Code, for the 
period expiring on the firilt :.VIonday of September, 1911, at a salary of 81,500.00 
a year, payable monthly. (Com. Journal 31, P. 110-111.) 

"On September 2, 1911, the retiring board of county commissioners 
(none succeeding themselves) again employed said surveyor S. as such tax 
map dra.ughtsmnn for a period of two years, beginning September 4, 1911, 
and ending the first :\Ionday of ~eptember, 1913, at 81,500.00 per year, pay
able monthly. 

"Said resolution also fixes the salary of one assistant tax map draughts. 
man at 8840.00 per year. (Com. J., page 353 and 354.) 

"Have the county commissioners the right to make a contract terminating 
practically two years beyond their term of office'? And if so has the party (C. 
S. S.) a right to drDW per diem as county engineer (85.00 per day), and drawing 
practically for en.ch working day in the year, and also draw his $1,500.00 per 
year or $125.00 per month as tax map draughtsman. His assistant tax map 
draughtsman is his wife, drawing 88!0. 00 per year or $70.00 per month, making 
82,340.00 per year for services rendered as tax map draughtsman." 

The appointment of the county surveyor as tax map draughtsman is provided 
for by sections 5551 and 5552 of the General Code, as follows: 

"Section 5551. The board of county commissioners may appoint the 
county surveyor, who shall employ such number of assistants as are necessary, 
not exceeding four, to provide for rrottking, correcting, and keeping up to date 
a complete set of tax maps of the county. Such maps shall show all original 
lots and parcels of land, and all divisions, subdivisions, and allotments thereof, 



1114 PROSECUTING .ATTORNEYS 

with the name of the owner of each original lot or parcel and of each division, 
subdivision or lot, all new divisions, subdivisions or allotments made in the 
county, all transfers of property sho·wing the lot or parcel of land transferred, 
the name of the grantee, and the date of the transfer, so that such maps shall 
furnish the auditor, for entering on the tax duplicate, a correct and proper de
scription of each lot or parcel of land offered for transfer. Such maps shall be 
for the use of the board of equilization and the auditor, and be kept in the 
office of the county auditor." 

"Section 5552. The board of county commissioners shall fix the salary 
of the draughtsman at not to exceed two thousand dollars per year. They shall 
likewise fix the number of assistants not to exceed four, and fix the salary 
of such assistants at not to exceed fifteen hundred dollars per year. The 
salaries of the draughtsman and assistants shall be paid out of the county 
treasury in the manner as the salary of other coun·ty officers are paid." 

You will observe that the foregoing empowers the county commissioners to appoint 
the county surveyor as tax map draughtsman and determine the number of assistant 
tax map draughtsmen not exceeding four, whose salaries shall be fixed by the county 
commissioners, that of the draughtsman not to exceed $2,000.00 per year and of his 
assistants not to exceed $1,500.00 per year. The statute does not fix any definite 
term either for the tax map draughtsman or his assistants, nor is there any provision 
protecting them from summary dismissal at any time. 

The general rule of law is, that when the statutes authorize the employment 
of anyone to render services to the public, and no definite term is fixed, such persons 
hold their positions only during the will of the appointing officer or board. 

In the case of Brady vs. French, 6 N. P., 122, it was held: 

"The employment of a collector by the treasurer for a period of two 
years does not bind the successor of the treasurer making the appointment, 
but the appointm~nt expires necessarily with the power that gave it. The 
appointee assumes the peril of the death of the treasurer appointing him, 
and the law affords him no remedy." 

The court on page 126 of the opinion say: 

"Having determined that the collector is a deputy treasurer, the question 
remains to what extent may one treasurer contract for the employment of a de
puty so that such contract shall be binding upon his successor. The answer 
is found in the language of section 9, which declares that 'a deputy or clerk 
appointed in pursuance of law shall hold the appointment during the pleasure 
of the officer appointing him;' but an officer can have no legal or official 'pleas
ure' after his term has expired, because with the expiration of his term of 
office he is functus officio and a private citizen. His appointments expire 
necessarily 'vith the power which gave them life." 

And in Commissioners vs. Ranck, 9 C. C. Rep., 301, held: 

"A contract for the employment of janitors by a board of county com
missioners, for a period of time extending beyond the time when a change is 
certain to occur in the persons composing the board, unless made in good 
faith, in the .i'ntere&t of the public and for a time reasonable under the circum
stances, is against public policy, and void." 
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An examination of the facts in this case as related in the court's opinion discloses 
that the board of county commissioners of Franklin county on January 5, 1895, ap
pointed Ranck as janitor of the court house of said county for the term of one year 
next ensuing. The term of office of one member of the board making this appoint
ment expired the next day. His successor was duly qualified and entered upon his 
duties, and immediately thereafter the new board of county commissioners adopted 
a resolution rescinding the action of its predecessor in authorizing such employment. 
Commenting on these facts the court, on page 308 of the opinion, use this language: 

"We fully concur in what was said in State ex rei. Attorney General vs. 
Thompson, 9 0. C. C. 161, and belieYe that in the absence of some necessity 
or special circumstances, showing that the public good required it, such a con
tract, as the one under consideration, made by an expiring board, and which 
has the effect to forstall the action of its successor for a year, is not only evi
dence of unseemly conduct on the part of the members of the board, but in its 
object, operation and tendency, is calculated to be prejudicial to the public 
interests, and is against public policy, and void. 

"The maxim, omnia praesumuntur rite esse acta, rests largely on the 
ground of public policy, so that in a case of this character, where the contract 
prima facie has a bad tendency, the maxim does not apply, and a court might 
well refuse to enforce the contract in the absence of a showing that it was made 
in good faith, and in the interests of the public, even though it might hold 
that the question of the necessity for the employment was one of discretion arid 
not of jurisdiction. This contract was made on Saturday, the last working 
day of the board. On the following Monday, the new board came into 
existence. No necessity of an employment for a year is shown. Indeed, 
it is conceded by the pleadings that the employment was unnecessary, and a 
contract made under such circumstances and for such length of time, is strong 
evidence, to say the least, that the only object in making the contract was to · 
forestall the action of the new board. We, therefore, hold that the contract 
is void, as against public policy." 

A general review of the decisions of courts in other jurisdictions is given by the 
circuit court in the Ranck case, from which it appears to be the general holding that a 
board or officer vested with the power to appoint can not, prior to retiring from office, 
forestall the action of their successors by making an appointment, the term of which 
is to extend beyond their own term. 

I am of the opinion that the county surveyor when acting in the capacity of tax 
map draughtsman and his assistants in such capacity, are merely employes and not 
officers. They have no definite statutory term and accordingly their services can be 
dispensed with by the county commissioners at any time by the adoption of a resolu
tion declaring the continuance of such services to be unnecessary, after which the tax 
map draughtsman and his assistants are not entitled to compensation from the county 
treasury. 

The language used by Mr. Maher in his letter indicates that in the event it should 
be held by this department that the present board of county commissioners is bound 
by the act of its predecessor in employing the counly surveyor as tax map draughts
man and can not of its own motion terminate such employment, no answer to the second 
question contained in his letter is desired; and inasmuch as it has been held in answer 
to his first question that the present board of commissioners may terminate the employ
ment of the tax map draughtsman and his assistant I have not answered the second 
question. Very truly yours, 

Tili!OTHY s. HOGAN, 

Attorney General 
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83. 

CONSTITUTIONAL AMENDMENT-IKITIATIVE AND REFERENDUM 
SELF EXECUTING-~0 TI:\1E LJ:\IIT AS TO PRESENTING OF PETI
TION AFTER SIGNATURE PLACED THEREO~-POWER OF LEGIS
LATURE TO PROVIDE FURTHER REG"GLATIOXS. 

By express provision of section 1-g of article 2, such section prwiding for the signing 
of petition for initiative and referendum purposes, is self executing. The legislature is 
empowered should it see fit to enact such supplemental legislation to the right of initiative 
and referendum as will protect il from ab11se, and further regulate its procedures so long 
as they do not curtail the right or place any und-ue b11rden upon its exercise. 

Under the present statute.s and constitutional provision, there is. nothing requiring a 
signolnre secured to an initiative petition to be 71laced thereon at any definite period prior 
to the time of presenting of the petition. The signatures, therefore, secured, during the 
years 1913 or 1914 will be valid to a petition filed during the year 1914. 

CoLUMBus, Omo, January 10, 1913. 

RoN. G. P. GILMER, Prosecuting Attorney, Warren, Ohio. 

DEAR Sm:-Your favor of December 23, 1912, is received in whi<>h you inquire: 

"I am in receipt of a letter from :Mrs. Harriett Taylor Upton, treasurer 
of the Ohio Woman's Suffrage Association with request for an opinion from 
your office on the following question: 

"The I. & R. amendment to the constitution, adopted September 3rd 
seems to provide that the percentage of votes necessary to initiative legisla
tion shall be 10 per cent. of the total vote cast in the recent gubernatorial 
election if the proposed legislation is to be acted upon in 1913 or 1914, that 
is, before another election for governor. The question she makes is whether 
there is any time limit within which signatures may be secured for this pur
pose, or to be more exact, if signatures are obtained during 1913 and 1914, 
would they be within the requirement for legislation to be submitted in 1914." 

The ten per cent. requirement of the initiative and referendum provision of the 
new constitution of Ohio applies to proposed amendments to the constitution when 
they are proposed by means of the initiative. I assume, therefore, that the petitions 
about to be circulated are in reference to a proposed constitutional amendment. 

Section 1 of article 2, the initiative and referendum provision in the new con
stitution, reads: 

''The legislative power of the state shall be vested in a general assembly 
consisting of a senate and house of representatives, but the people reserve to 
themselves the power to propose to the general assembly laws and amend
ments to the constitution, and to adopt or reject the same at the polls on a 
referendum vote as hereinafter provided. They also reserve the power to 
adopt or reject any law, section of any law or any item in any law appropriat
ing money passed by the general assembly, except as hereinafter provided; 
and independent of the general assembly to propose amendments to the con
stitution and to adopt or reject the same at the polls. The limitations ex
pressed in the constitution, on the power of the general assembly to enact 
laws, shall be deemed limitations on the power of the people to enact laws." 

Section 1-a of article 2 of said constitution reads: 
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"The first aforesaid power reserved by the people is designated the initia
tive, and signatures of ten per centum. of the electors shall be required upon 
a petition to propose an amendment to the constitution. When a petition 
signed by the aforesaid required number of electors shall have been filed with 
the ~e('retary of state, and verified uo; herein provided, proposin~ an amend
ment. to the constitution, the full text of which ~hall have been set forth in 
such petition, the secretary of state Fhall Rubmit for the approval or rejection 
of the electors, the proposed amendment, in the manner hereinafter provided, 
at the nell.i. succeeding regulur or general election in any year occurring Hub
sequent to ninety days after the filing of such petition. The initiative peti
tions above described shall have printed fi('rOfS the top thereof: 'Amendment 
to the Constitution Proposed by Initiative Petition to be Submitted Directly 
to the Electors.' " 

Section 1-b of said article 2 pertains to the initiation of laws. Section 1-e refers 
to the referendum, and sections 1-d and 1-e of said article 2 make certain limitations 
upon the power to use the initiative and referendum. Section 1-f reserves the power 
to the people of municipalities. 

Section 1-g of said article 2 reads: 

"Any initiative, supplementary or referendum petition may be presented 
in separate parts but each part shall contain a full and correct copy of the 
title and text of the law, section or item thereof sought to be referred, or the 
proposed law or proposed amendment to the constitution. Each signer of 
any initiative, supplementary or referendum petition must be an elector of 
the state and shall place on such petition after his name the date of signing 
and his place of residence. A signer residing outside of a municipality shall 
state in addition to the name of such municipality the street and number, if 
any, of his residence and the ward and precinct in which the same is located. 
The names of all signers to such petition shall be written in ink, each signer 
for himself. To each part of such petition shall be attached the affidavit of 
the person soliciting the signatures to the same, which affidavit shall contain 
a statement of the number of the signers of such part of such petition and 
shall state that each of the signatures attached to such part was made in the 
presence of the affiant, that to the best of his knowledge and belief each sig
nature on such part is the genuine signature of the person whose name it 
purports to be, that he believes the persons who have signed it to be electors, 
that they so signed said petition with knowledge of the contents thereof, that 
each signer signed the same on the date stated opposite his name; and no other 
affidavit thereto shall be required. The petition and signatures upon such 
petitions, so verified, shall be presumed to be in all respects sufficient, unless 
not later than forty days before the election, it shall be otherwise proved and 
in such event ten additional days shall be allowed for the filing of additional 
signatures to such petition. No law or amendment to the constitution sub
mitted to the electors by initiative and supplementary petition and receiving 
an affirmative majority of the votes cast thereon, shall be held unconstitu
tional or void on account of the insufficiency of the petitions by which such 
submission of the same was procured; nor shall the rejection of any law sub
mitted by referendum petition be held invalid for such insufficiency. V'pon 
all initiative, supplementary :::nd referendum petitions provided for in any 
of the sections of this artiele, it shall be necessary to file from each of one-half 
of the counties of the state, petitions bearing the signatures of not less than 
one-half of the designated percentage of the electors of such county. A true 
copy of all laws or proposed laws or proposed amendments to the constitution, 
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together with an argument or explanation, or both, for, and also an argument 
or explanation, or both, against the same, shall be prepared. The person or 
persons who prepare the argument or explanation, or both, against any law, 
section or item, submitted to the electors by referendum petition, may be 
named in such petition and the persons who prepare the argument or explana
tion, or both, for any proposed law or proposed amendment to the constitu
tion may be named in the petition proposing the same. The person or per
sons who prepare the argument or explanation, or both, for the law, section 
or item, submitted to the electors by referendum petition, or against any 
proposed law submitted by supplementary petition, shall be named by the 
general assembly, if in session, and if not in session, then by the governor. 
The secretary of state shall cause to be printed the law, or proposed law, or 
proposed amendment to the constitution, together with the arguments and 
explanations, not exceeding a. total of three hundred words for each, and also 
the arguments and explanations, not exceeding a total of three hundred words 
against each, and shall mail or otherwise distribute a copy of such law, ·or 
proposed law, or proposed amendment to the constitution, together with such 
arguments and explanations for and against the same to each of the electors 
of the state, as far as may be reasonably possible. Unless otherwise provided 
by law, the secretary of state shall cause to be placed upon the ballots, the 
title of any such law, or proposed law, or proposed amendment to the con
stitution, to be submitted. He shall also cause the ballots so to be printed 
as to permit an affirmative or negative vote upon each law, section of law, 
or item in a law appropriating money, or proposed law, or proposed amend
ment to the constitution. The style of all laws submitted by initiative and 
supplemental petition shall be: 'Be in Enacted by the People of the State 
of Ohio.' The basis upon which the required number of petitioners in any case 
shall be determined shall be the total number of votes cast for the office of governor 
at the last preceding election therefor. The foregoing provisions of this section 
shall be self-executing, except as herein otherwise provided. Laws may be passed 
to facilitate their operation, but in no way limiting or restricting either such 
provisions or the powers herein reserved." 

The first question to be determined is whether or not the initiative and refer
endum amendment to the constitution is self-executing. 

In section 1g of article II, it is provided that: 
"The foregoing provisions of this section shall be self-executing, except as 

herein otherwise provided.'' 

This provision is apparently limited to the provisions of that particular section. 
The initiative and referendum provision of the Oregon constitution has been held 

to be self-executing. 
In case of Stevens vs. Benson, 91 Pac., 577 (Sup. court of Oregon), it is held: 

"Const. art. 4, sec.1, as amended in 1902, reserving to the people initiative 
and referendum powers, and providing for the submission of legislation to the 
voters of the state or other political subdivision, is self-executing. 

"Laws 1907, p. 39!.1, providing the procedure to facilitate the enforce
ment of the initiative and referendum powers reserved to the people by 
const. art. 4, sec.1, as amended in 1!.102, was. a proper exercise of legislative 
powers, though the constitutional provision was self-executing. o 

"Laws 1907, p. 39!1, providing for the carrying into effect of the initia
tive and referendu·m powers reserved to the people, provided (section 1) a 
form of petition, which was required to be subst.antially followed. The form 
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contained a warning clause that it was a f11lony for any one to sign any such 
petition "ith any name other than his own, or to knowingly sign such peti
tion when he was not a legal voter; and section 2 declared that the form given 
was not mandatory, and if substantially followed in any petition it should be 
sufficient, regardless of clerical or mere technical errors. Held, that the 
form, in so far as it contained the warning clause, was merely directory and 
that a referendum petition omitting such clause was not thereby fatally 
defective. 

Eakin, J., says at page 578: 

"But, when a provision of the constitution is self-executing, legislation 
may be desirable for the better protection of the right secured and to provide 
a more specific and convenient remedy for carrying out such provision, and 
it is plain that the statute in question was intended for t.hat purpose, and 
reduces to a system and simplifies the proceeding, makes every step definite, 
as well as placing safeguards around it to protect it from abuse, without cur
tailing the right or placing any undue burdens upon its exercise. As said 
by Judge Cooley in his work on constitutional limitations (page 122), a con
stitutional provision that is self-executing may admit of supplementary legis
lation in p::nticulars where in itself it is not as complete as may be desirable. 

The initiative and referendum provision of the Ohio constitution is very sjmilar 
to that of the Oregon constitution, as to the features which determine whether or not 
it is self-executing. 

On page 753, volume 8 of Cyc., it is said: 

"A self-executing provision then is one which supplies the rule or means 
by which the right given may be enforced or protected or by which a duty 
enjoined may be performed." 
Also, on page 756 of volume 8 of Cyc., it is further said: 

''Constitutional provisions conferring privileges and imposing liabilities 
are held to be self-executing in cases where the language used is positive and 
independent of legislative action. But such provisions will be held to be 
inoperative in cases where the object sought to be accomplished by them is 
made to depend in whole or in part upon subsequent legislation." 

The initbtive and referendum provision of the Ohio constitution is a right or 
privilege which the people have reserved in themselves. The means by which this 
right may be exercised is contained in the provision itself. Petition sare provided for 
the number of signature~ required, the vote upon which the percentage of voters is to be 
based is stated, the general natu,re of the ballots is prescribed, and the time of the 
election is also provided for. The very nature of the reservation shows that it was 
not to depend upon the will or caprice of the legislature in order that it might become 
operative. 

It is therefore my opinion that the initiative and referendum provisions of the 
Ohio constitution, as to the initiative and referendum of state laws and as to initiat
ing proposed amendments to the constitution are self-executing. 

Your specific inquiry is as to the time in which petitions must be signed in order 
to be valid. 

The constitution does not place any time limit upon signatures to petitions. 

In section lg o£ article II, it is provided: 
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''The bs.sis upon which the required number of petitioners in any case shall 
be determined shall be the total number of votes cast for the office of governor 
at the last preceding election therefor." 

This provision determines upon what vote the ten per cent. required for a peti
tion to- propose an amendment to the constitution shall be based. 

The constitution does not provide a time limit as to the signatures, although the 
date of the signature is required. The legislatuxe has not acted in this matter, and 
from the decision in Stevens vs. Banson, supra, it is apparent that the legislature may 
enact such supplemental legislation to the right of initiative and referendum as will 
protect it from abuse, "without curtailing the right· or placing any undue burdens 
1914 will be valid to a upon its exercise." 

What the legislature will do is mere conjecture, but in the present status of the 
constitutional provision, I am of the opinion, that signatures secured to an initia
tive petition for a proposed constitutional amendment d11ring t.he years 1913 or 
1914 wiil be valid to a petition filed during the year 1914. 

Neither the people, in their sovereign power, nor the legislature have limited the 
time in which signatures may be secured and it is not within the province of an ex
ecutive or judicial officer to make a definite limitation. 

91. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PROSECUTING ATTORNEY NOT LEGAL ADVISER OF HUMANE SOCIETY 
NOR TOWNSHIP ROAD SUPERINTENDENT-MAY BE EMPLOYED 
AS PRIVATE ATTORNEY. 

Section 13440, General Code, empowers a humane society to employ private attorneys 
in its prosecutions. A prosecuting attorney is presumed, therefore, not to be a legal adviser 
for such society and may, therefore, be employed by them as attorney. 

A road superintendent of township trustees is not a township officer within the meaning 
of section 2917, General Code, and a prosecuting attorney is, therefore, not a legal adviser 
to such. A prosecuting attorney may not receive compensation for acting as legal adviser 
for the road superintendent of the trustees in the absence of an order made and entered on 
their journal by the latter officials, directing the employment and fixing the compensation. 

CoLUMBus, OHio, December 18, 1912. 

HaN. ARTHUR VAN EPP, Prosecuting Attorney, Medina, Ohio. 

DEAR Sm:-ln your letter of December 12, 1912, you inquire: 

"1. Can the prosecuting attorney, under the authority of section 13440, 
General Code, as an attorney-at-law, properly charge and collect of the county. 
attorney fees for services rendered a duly organized humane society; such 
services being rendered in his "private capacity as an attorney and at the 
special instance and request of the society, or its agents, in the trial and pros
ecution of a case before a justice of the peace for cruelty to animals?" 

You also ask: 

"2. What is the du'ty of the prosec.uting attorney in reference to repre
senting a townahip road superinten9ent in an action to collect a poll tax? 



A.NXL'AL REPORT OF THE .l.TTORXEY GEXERAL. 1121 

Under sections 3377-3385 of the General Code, by necessity an action of this 
sort must be institu'ted by the road superintendent before a justice of the 
peace, and is it the duty of the prosecuting attorney to take charge of and 
prosecute such an action. to fi~al judgment, or would the road superintendent 
or other township officer, at his request, be authorized and empowered to 
employ an attorney for that purpose, and if so, would they have a right to 
employ the prosecuting attorney in his private capacity as an attorney, and 
pay him for such services from the township funds?" 

Section 13440 reads: 

"A humane society or its agent may employ an attorney to prosecute the 
follo"ing cases, under this section, who shall be paid fo1 hili services out of the 
county treasury in such sum as the judge of the court of common pleas or the 
probate judge of such county or the county commissioners thereof may approve 
as just and reasonable: 

"1. Violations of law relating to the prevention of cruelty to animals 
or children; 

"2. Violations of law relating to the abandoment, non-suppdrt or ill
treatment of a child by its parent; 

"3. Violations of law relating to the employment of a ohild under four" 
teen years of age in public exhibitions or vocations injurious to health, life 
or morals or which cause or permit such child to suffer unnecessary physical 
or mental pain; 

"4. Violations of law relating to neglect or refusal of adult to support 
destitute parent." 

Under authority of this section the humane society or its agent may employ an 
attorney to prosecute-!, violations of the law in relation to prevention of cruelty to 
animals and children. 

This covers the employment mentioned in your question, and in the absence of 
a statute prohibiting the employment of the prosecuting attorney, and I can find none, 
I would regard such employment as being entirely lawful. 

In answer to your second question, I can find no authority granted to the road 
superintendent or township trustees to employ attorneys for collection of the poll tax. 
Neither can I find that it is the duty of the prosecuting attorney to prosecute such 
cases. 

Section "2917, General Code, reads: 

"The prosecuting attorney shall be the legal adviser of the county com
missioners and all other county officers and county boards and any of them 
may require of him written opinions or instructions in matters connected 
with their official duties. He shall prosecute and defend all suits and actions 
which any such officer or board may direct or to which it is a party, and no 
county officer may employ other counsel or attorney at the expense of the 
co"imty except as provided in section 2412. He shall be the legal adviser for all 
township officers, and no such officer may employ other counsel or attorney 
except on the order of the·township trustees duly entered upon their journal, 
in which the compensation to be paid for such legal services shall be fixed. 
Such compensation shall be paid froon the township fund." 

A road superintendent is hired by the trustees. Section 3370, General Code. He 

6-Vol. II-A. G. 



1122 PROSECUTING ATTORNEYS 

is, therefore, not a township officer for whom the prosecuting ;attorney is the legal 
adviser, and as your statement does not come within the provisions of section 2917, 
my answer is: 

1. It is not part of the duty of the prosecuting attorney as part of his official 
duties to prosecute su'its brought by a road superintendent to collect poll ta_x. 

2. No order of the trustees having been made and entered on their journal, 
directing the employment and fixing the compensation, there can be no payment 
from the township treasury to the atto'mey whether he be prosecuting attorney or 
not. In State ex rei. vs. Delany vs. Commissioners of Franklin county, 21 0. S., 648, 
it is held: 

"A board of county commissioners has no power under the constitution 
and laws of Ohio tlo employ an attorney to prosecute criminal complaints before 
the examining magistrates of the county, except in cases in which the county 
in its quasi corporate capacity, has a direct interest. Nor can the board of 
commi"Bioners be compelled, by mandamus, to pay for such services out of 
the county treasury." 

While this is not directly in point and is a percuriam in the words given above, 
yet it mus't rest upon the fact that in the absence of legal authority to do so a board 
cannot employ counsel except there is a direct interest to protect. But this is outside 
of your inquiry and might be pertinent only in the event of a contract made by the 
trustees under section 2917 being brought in question. 

92. 

To summarize-My answer to your first question is, Yes; and to the second, No. 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 

COUNTY COMMISSIONERS MAY EMPLOY CLERK TO SUPERINTENDENT 
OF INFIRMARY AND COMPENSATE HIM FROM INFIRMARY 
FUNDS-COUNTY AUDITOR OR CLERK OF COUNTY COMMIS
SIONERS MUST ACT AS CLERK WITH RESPECT TO DUTY OF COM
MISSIONERS PERTAINING TO COUNTY INFIRMARY. 

Under section 2566, General Code, a county auditor is "ex officio" secretary to the 
board of county commissioners. Under section 2409, General Code, the board may appoint 
a clerk in place of the county auditor, when it is necessary for such clerk to devote his entire 
time to the discharge of the duties of such position. 

Under section 2522, General Code, the board of county commissioners can make all 
purchases and contracts necessary for the county infirmary and pay for the sa1ne mtl of the 
infirmary funds, provided for by sections 2529 and 2530, General Code. 

Under these statutes, therefore, when it is necessary to appoint a clerk to the superin
tendent of the infirmary, the county commissioners may employ such, under section 2522, 
General Code. All clerical duties pertaining to the work of the county commissioners as 
such must be performed by the county auditor or the clerk appointed in his place, under 
sections 2566 and 2409, General Code, aforesaid. 

CoLUMBUs, OHio, January 18, 1913. 

HoN. R. M. KNEPPER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR Sm:-In your favor of January 11th, you request my opinion as follows: 
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"The county commissioners of Seneca county desire to employ an in
firmary clerk. "Gnder section 2409 of the General Code I understand they 
can employ a clerk .'.o,r the commissioners, and I understand that the clerk 
employed under said section would take the place of the county auditor, as 
far as the commissioners' work is concerned. The query is: Have they a 
right to employ a clerk or secretary to the infirmary or to the superintendent 
of the infirmary, and ·would he be paid out of the infirmary funds, or out of the 
county salary fund?" 

Sections 2409 and 2566 of the General Code provide as follows: 

"Section 2409. If such board finds it necessary for the clerk to devote his 
entire time to the discharge of the duties of such position, it may appoint 
a clerk in place of the county auditor and such necessary assistants to such 
clerk as the board deems necessary. Such clerk shall perform the duties re
quired by law and by the board." 

"Section 2566. By v.iitue of his office, the county auditor shall be the 
secretary of the county commissioners, except as otherwise provided by !aw. 
When so requested, he shall aid them in the performance of their duties. 
He shall keep an accurate record of their proceedings, and carefully preserve all 
documents, books, records, maps and papers required to be deposited and 
kept in his office." 

The word "secretary" as used in section 2566, General Code, is to be regarded 
as synonymous, in legal effect, with the word "clerk," as that official is referred to in 
section 2409, General Code. (State vs. Godfrey 13 0. D. [N. P.) 535.) 

The clerk referred to in section 2409, General Code, therefore, is properly the 
secretary to the commissioners, and is employed as theii assistant in the performance 
of their general duties. 

Section 2522, General Code, providfls as follows: 

"The board of county commissioners shall make all contracts and pur
chases necessary for the county infirmary, and prescribe such rules and 
regulations as it deems proper for its management and good government, and 
to promote sobriety, morality and industry among inmates. The com
missioners shall keep a separate book in which the clerk, or if there is no 
commissioner's clerk, the county auditor, shall keep a separate record of their 
transactions respecting the county infirmary, which book shall at all times be 
open to public inspection." 

From the import of your inquiry it seems clear that the clerk referred to by you 
is to reside at the infirmary, and his duties shall pertain altogether to work of the 
superintendent of that institution. Such an assistant is, in my opinion, not com
prehended by section 2409 above quoted, and he must be appointed under the pro
visions of section 2522, General Code, requiring the county commissioners to make all 
contracts for the county infirmary and to prescribe such rules and regulations as they 
deem proper for its management and good government. 

Sections 2529 and 2530, General Code, provide as follows: 

"Section 2529. On the first :\Ionday of March in each year, .the board 
of county commissioners shall certify to the county auditor the amount of 
money they will need for the support of the infirmary for the ensuing year, 
including all needful repairs thereof. The county auditor shall place the 
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amount so certified on the tax duplicate of the county, and the county com
missioners shall have full control of the poor fund and shall be held responsible 
therefor." . 

"Section 2530. \Vhen in any county the funds applicable for the support 
of the poor are insuffirient, the county commissioners may levy for such 
purpose, in addition to those otherwise authorized, any rate not exceeding 
six-tenths of a mill on the dollar of valuation." 

I am of the opinion that the compensation paid the clerk of the superintendent 
of the infumary is an expense needed for the "support of the infirmary," and should 
be paid from the poor fund provided for in sections 2529 and 2530, General Code. 

In conclusion, therefore, I am of the opinion that the auditor, or the clerk serving 
in his place, as provided in section 2409, General Code, shall perform all clerical duties 
connected with the work of the county commissioners pertaining to the county infirmary, 
as provided by section 2522, General Code, and a clerk serving as assistant to the 
superintendent of the infirmary alone should be appointed by the county commissioners, 
and his compensation paid from the fund provided for the support of the infirmary. 

93. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

FENCE, LINE-QWNER OF UNENCBOSED LANDS MAY NOT BE COM
PELLED TO PAY PORTION OF COST OF LINE FENCE FOR EXCLU
SIVE BENEFIT OF NEIGHBOR. 

The provisions of the constitution forbid the taking of private property, or the laying 
of an imposition upon it for the sole benefit of another. In accordance with the Alma Coal 
Company vs. Cozad, 79 0. S. 348, a person owning unenclosed lands may not be assessed 
for a portion of a fence erected for the benefit of a neighbor, the provision of section 5908-10, 
etc., notwithstanding. 

Cor.uMBUs, Omo, February 11, 1913. 

RoN. FRED. W. CROWE, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR Sm:-Under date of February 1, 1913, you submit the following to this 
department for opinion. 

"Mr. Z. :;.vr. and Mr. E. :\'lc. are both residents of Meigs county, Ohio, 
and own adjoining farms in Bedford tm'l'nship in said county and state. Mr. 
M. desires to have a partition fence constructed on the line between his farm 
and that of Mr. Me., but Mr. Me. refuses to build his portion of the same. Mr. 
M. has complained according to law to the trustees of Bedford township and 
the trustees of said township have duly assigned according to section 5910 of the 
General Code, to M. and Me. equal shares of said partition fence tp be con
structed. Mr. l\;Ic. refuses to either build the portion of fence assigned him 
by the trustees of said township to be constructed or to pay for the construc
tion of same. It furthermore appears that Mr. Me's farm is unenclosed, a 
PC?rtion of his farm consists ~f woods and the remainder of same is used exclu
sively for farming purposes and not used for grazing. 
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"In case :\Ir. :'lie will not build the portion of the partition fence as!'igned 
him by the trustee~ of Faid townFhip to be built, can the trusteeq of Bedford 
to" nFhip Fell the C'ontract as provided by section 5913, of the General Code, 
and have the eo~ts certified to the auditor of :\Iei!!s county for collection 
cp,ojnst the lv.nd of :\Jr. :'lie., and the Fame be collected? In other words if 
:\Ir. :'lie. "ill not build the portion of the parlition fence assigned him by the 
trubiees of sdd tov.-n~hip to be built, nor pay for the construction of the same, 
can the eo;,ts of Fame be le~ally placed on the tax duplicate of :\Ieigs county 
and his land be sold to pay same?" 

Section 5908, Genero.l Code, provides: 

"TI1e owners or adjoining lands shall build, keep up and maintain in good 
repcir in equd Fht•rcs all pttrtition fer.ces between them, unless otherwise 
agreed upon by them in wriiing and witne&qed by two persons. This chapter 
shall not upply to ihe enclosure of lots in municipal corporations or of lands 
laid out into lots outside of municipal corporations or affect any provision of 
law relating to fences required to be constructed by persons or corporations 
owrung, controlling or managing a railroad. 

Section 5910, General Code, provides: 

"When a person neglects to build or repair a partition fence, or the por
tion thereof which he is required to build or maintain, the aggrieved person 
may complain to the trustees of the township in which such.Iand or fence is 
located'. Such truh1:ees, after not less than ten days' written notice to all 
adjoining land owners of the time and place of meeting, shall view the fence 
or premises where Hueh fence is to be built, and assign, in writing, to each person 
his equal share thereof, to be constructed or kept in repair by him so as to be 
good and substantial." 

The follo"ing sections and those to which you refer provide the manner in which 
this duty to construct partition fences may be enforced. 

This act in reference to partition fences was passed upon by the supreme court in 
case of The Alma Coal Co. vs. Cozad, Treasurer, 79 Ohio St., 348, in which it is held: 

"The provisions of the constitution forbid not only the tahlng of the pri
vate property of one, but as well the laying of an imposition upon it, for the 
sole benefit of another. 

"The act of April 18, 1904 (97 0. L., 138), may not be so construed and 
administered as to C'harge an owner of lands which are, and are to remain, 
unenclosed, with e.ny part of the expense of constructing and maintaining a 
line fence for the sole benefit of the adjoining proprietor." 

It appears that the lands in question of :Mr. Me. are to remain unenclosed and 
this makes your f'ase ft~ll clearly "ithin the rule of Alma Coal Co. vs. Cozad, 
Treasurer, supm. 

In the ('l!.~c eitcd it ::.ppet1rs thut the plt1intiff alleged that none of its lands were 
used for cultivt~.tion while in the cu.~e submitted by you a pa.rt of the unenclosed farm 
is cultivated. The cotcrt, however, in byin~ down the rule in the syllabi and also in 
its opinion do not make this fact a condition of the rule. The decision is based upon 
the fact that the laPd~ whieh are sought to be assessed for a part of the cost of the 
partition fence are unenclosed. 
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The partition fence in your case would be for the sole benefit of Mr. M. and Mr. 
Me. cannot be required to pay a part of the cost of the same. 

100. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

HUMANE OFFICER-MAY BE APPOINTED AND REMOVED BY HUMANE 
SOCIETY, PROBATE JUDGE AND MAYOR. 

It is a general rule of law that where it is not otherwise specified, an appointee may 
be removed from office at the will of the appointing power and where confirmation of appoint
ment is required, the consent of the confirming power is eyually necessary to removal. 

Since, therefore, a humane officer is appointed by a humane society, upon the approval 
of the mayor or of the probate judge, such humane officer may be removed at will by the 
society, with the consent of the mayor or the probate judge, upon whose approval the ap
pointment was made. 

CoLUMBus, Omo, February 28, 1913. 

RoN. GEORGE D. KLEIN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of February 20th, which is in 
part as follows: 

"The humane society of our county, when it was first organized, av .. -
pointed an agent who is known as the humne officer, under section 10010 of 
the General Code. Recently thay called a meeting at which the humane 
officer was not invited to be present. The next day he recived a letter asking 
him to_resign not later than March 1, 1913. 

"The humane officer, then consulted me as to whether or not the society 
had the right to remove him. I have examined the statutes and I find no:
where, where the statutes provide fo): the removal of such an officer. 

"I desire yQ!..Il' opinion as to whether ~r not such humane officer can be 
removed.'' 

The appointment of agents for humane societies is governed by sections 10070 
and 10071 of the General Code, as follows: . 

"Section 10070. Such societies may appoint agents who are residents 
of the county o'r municipality for which the appointment is made, for the pur
pose of prosecuting any person guilty of an act of cruelty to persons or ani
mals, who may arrest any person found violating any provision of this chap
ter, cJr any other law for protecting p~sons or animals or preventing acts of 
cruelty ther~to. Upon making such arrest, such agent shall convey the per
son so arrested before some court or magistrate having jurisdiction of the 
offense, and there forthwith make complaint on oath or affirmation of the 
offense.'' 

"Section 10071. All appointments by such societies under the next pre
ceding section shall have the approval of the mayor of the city or village for 
which they are made. If the society exists outside of a city or village, ap-
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pointments shall be approved by the probate judge of the county for which 
they are made. The mayor or probate judge shall keep a record of such ap
pointments." 

Section 10072 makes it the duty of council to provide reasonable compensation 
for agents in municipalities, and of county commissioners to provide compensation 
for county agents. The statutes nowhere fix a term of office for agents of humane 
societies, nor is there any provision protecting such agents from summary dismissal 
at any time. 

The general rule of law is, that when the statutes authorize the employment of 
persons to render services in a public capacity, and no definite term is fixed, such per
sons hold their positions only during the pleasure of the appointing power. 

On this subject it is said by :vrechem in his work. on public officers, section 445: 

"The question whether the power of removal from appointive offices is 
one which is incident to the power to appoint, is an important one in respect 
of which much difference of opinion has prevailed. Offices, even though 
appointive, are usually created to be held for a definite time, as for a given 
number of years, or during life or good behavior. In some cases, however, 
no such tenure is fixed by law, and the officer must then hold, either expressly 
or implied, at the will or pleasure of the appointing power, or his tenure must 
be indefinite, and subject to no will but his own-a construction which is en
tirely inconsistent with the spirit of our institutions. 

"Where, therefore, the tenJre of the office is not fixed by law, and no 
other provision is made for removals, either by the constitution or by stat
ute, it is said to be "a sound and necessary rule to consilier the power of re-
moval as incident to the power of appointment." ' 

"But this power of arbitrary removal is to be limited to these circum
stances, and if the tenure is fixed by law, a;r if the officer is appointed to hold 
during the pleasure of solme other .officer or board than that appointing him, 
the appointing power cannot arbitrarily remove him." 

and in section 449, the same author says: 

"Except where the constitution or other paramount authority confers 
the pbwer upqn the executive alone, it 'is competent to require the consent of 
the senate, common council or other body t 0 the removal as it is, in many cases, 
required for his app~intment, and where such consent is required, a removal 
attempted without it is ineffectual. Where the authority of removal is vested 
in the "appointing power" and the appointing power is vested in the governor 
by and with the advice and consent of the senate, the consent of the latter 
body is necessary to a removal." 

In support of the statement made in the last quoted section, the attthor cites the 
sase of People vs. Freese, 73 Cal., 633, 18 Pac. Rep., 812. 

An examination of the facts of that case discloses that, at the time the decision 
was rendered, there was a statUte of the State of California which vested in the gov
ernor of the state, by and with the advice and consent of the senate, the power to 
appoint pilot commissioners for certain ports specifically named in the statute, which 
coJ:Ii.missioners were to hold office during- the pleasure of the appointing power, not 
exceeding four years. 

The defendant, Freese, was appointed to the office of pilot commissioner by the 
governor and confirmed by the senate, in January, 1887. He duly qualified and en
tered upon his duties, and continued to act under said appointment until, on the 28th 
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day of September, 1887, the then governor, while the senate was not in session, issued 
to the relator, Travers, a commission appointing him pilot commissioner in place of 
said Freese. It appears that no notice was given Freese of such action on the part of 
the governor. The other members of the board, including the defendant, refused to 
recognize the relator as pilot commissioner, or to let him take his office :!.S such, where
upon the relator commenced a proceeding in quo warranto, to oust the defendant. 
The court held that, inasmuch as the statute provided for the appointment by the 
governor, with the consent of the senate, the governor alone was not the appointing 
power, and, therefore, could not remove the defendant from office except by the con
sent of the senate. 

Section 10071 of our Code requires that appointments of humane officers must 
have the approval of the city or village for which they arc made, and if the humane 
society appointing them exists outside of the city or village, the approval of the pro
bate judge is necessary and a record must be kept of such appointment thereof, by the 
mayo,r or probate judge, or both, as the case may be. 

It will be observed that the humane society is not the sole appointing power and 
following the decision in the California case, I am of the opinion that a humane society 
acting alone, cannot remove a humane officer. Such removal can be accomplished 
only by the joint action of the appointing power; that is, the humane Society, probate 
j\idge and mayor. 

As to whether or not it is necessary, before removing a humane officer from office 
to prefer charges, give notice and 9CCOrd him a hearing, I direct your attention to 
section 354 of Throop on public officers, where it is said: 

"The general rule is, that where a definite term of office is not fixed by law, 
the ojficer or officers, by whom a person was appointed to a particular office, 
may remove him at pleasure, and without notice, charges, or reasons assigned." 

In a foot note to this section, the author cites numerous cases in support of the 
text. I have examined all of these authorities, and they are practically unanimous 
in holding that in a case where no definite term is fixed by sttttute for an officer he 
may be removed at any time by the appointing power without notice or trial. 

I have ndt succeeded in finding any Ohio authorities directly in point, but in all 
of the decisions of our supreme court that I have been able to discover on the question 
of the removal of public officers, the officers involved had a definite term, or were, by 
express provision of statute, protected from summary removal. 

I am therefore of the opinion that a humane officer may be removed by the power 
appointing him, without notice, preference of charges or trial. The appointing power 
is the humane society, probate judge and mayor. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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104. 

REHEARIXG-APPLICATIOX FOR, IX CIRGCIT CO"CRT, WILL XOT PRE
VEXT OBTAIXIXG OF PAPERS FRO:\I FILE IX PROCEEDINGS ON 
ERROR TO SL'"PRE:\IE CO"CRT. 

A new trial is a statutory proceeding and a rehearing rests solely upon the favor of 
the court. A motion for a rehearing, thu€fore, is an unl:nown quantity in statutory pro
cedure, and the filing of the sarae in the circuit court after judgment. will nat preL·ent a 
party from obtaining a copy of the coud records, for the purpose of proceeding to the supreme 
court on error. 

CoLUMBus, Omo, March 5, 1913. 

RoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 

DEAR Sm:-I have your letter of February 27, 1913, in which you inquire: 

"In :::. case pending in the circuit court of this county, on the 14th day of 
last X ovember, entitled J. W. Campbell, plaintiff in error, vs. C. M. Camp
bell, defendant in error, the judgment of the common pleas court, against 
J. W. Campbell was affirmed. On Xovember 15, 1912, J. W. Campbell 
filed a motion for a rehearing of the case because of certain matters not 
considered by the circuit court. The clerk did not know whether this 
motion could be properly filed, so he wrote to the judge of the circuit 
court, :\1. A. Xorris (presiding judge) and asked his advice in the matter. 
He replied that he saw no objection to retaining the case on the docket for the 
hearing of the motion, and that the clerk might do so. So the case i,s "now on 
the circuit court docket, or the docket of the court o'f appeals, pending on this 
motion. J. W. Campbell, the plaintiff in error, has signified to the clerk his 
intention to file this case in the supreme court on error, and has made a demand 
for the papers and especially the bill of exceptions, Sb that he may have the 
record printed. The attorney for the defendant in error objects to the bill of 
exceptions being taken out of the jurisdiction of the court, in which it now is, 
claiming thut the case is s[ilJ pending on the plaintiff in error's motion. The 
court of appeals does not meet or hold court in this county until some time in 
April, and by that time, the four months from the time of the rendition of the 
decision of the circuit court, will have elapsed, probably preventing the filing 
of the cn.se in the supreme cou-rt. · 

"Tins case involves several thousand dollars, and the clerk is at a loss as 
to what to do in the matter, and does not wish to prevent any one from having 
proper remedy in the higher court, and has asked my advise or opinion as to 
what he should do; whether he should surrender up the bill at exceptions to 
the plaintiff in error, J. W. Campbell, for filing in the supreme court, or 
whether he should hold it until the motion for rehearing is had in the court of 
appeals. X either the plaintiff in error nor the defendant in error seem to care 
whether the case is heard in the court of appeals or not. It is my opinion 
that the plaintiff in error should have his motion disposed of, at once, if ·he 
desires his case to go to the supreme court, by either withdrawing his motiqn 
or by making arrangements to meet the court of appeals where in session and 
have his motion submitted and disposed of by said court. 

"X ow, I would like to have your written opinion as to what is the proper 
thing for the clerk of courts to do, that is, whether or not he should surrender 
the papers including the bill of exceptions without said motion being disposed 
of as I have indicated in my opinion." 
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The real question for determination is, whether the motion for a rehearing is such 
a pleading as requires the cause kept on the docket for its determination. If I under
stand the statement it is that a cause was tried in the common pleas court, motion for 
new trial was overruled, bill of exceptions taken. Petition in error filed in the circuit 
court, hearing had, judgment affirmed, and later a motion was filed in the circuit 
court for a rehearing, which motion was pending on January 1, 1913. 

Section 11575, General Code, reads: 

"A new trial is a reexamination in the same court, of an issue of fact, 
after a verdict by a jury, a report of a referee or master, or a decision by 
the court." 

A motion for a rehearing, if statutory, must fall within the above section, which 
yoirr question does not. 

I have always been of opinion that, the distinction between a motion for a new 
trial and for a rehearing, lay in the fact that the former was a statutory mode of secur
ing a review by the court of an issue of fact,_ while the latter was an application to the 
court for a reconsideration of all questions presented in the record, and rested upon 
the favor of the court and not upon the statutes. Such being the case, the supreme 
court has adopted Rule XX as follows: 

"No motion can be made or heard for a rehearing. Applications for a 
rehearing must be made at the same term at which the decision is announced, 
and within thirty days after such announcement. The application must be 
typewritten, and six copies thereof sent to the chief justice, and must be con
fined st1 ictly to reasons for a rehearing. No reargument of the ca. use on such 
application will be considered." (Vol. 82, p. lxxiii.) 

Taking the statute as it reads and this rule, a motion for a rehearing is an unknown 
quantity in the practice, and the filing of the same in the case you mention carried 
no effect with it whatever, and did not toll the statute ·of limitations. 

I am therefore of the opinion that it is the duty of the clerk to permit the papers 
to be filed in the supreme court, for a review of the affirmance of November 14, 1912, 
and that he should not insist upon their retention in his office for the purposes of that 
motion. Of course he should be careful to see that the papers get from his possession 
to that of the clerk of the supreme court. 

Respectfully yo,urs, 
TIMOTHY S. HoGAN, 

Attorney General. 
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106. 

TAXES AND TAXATION-TOWNSHIP TRUSTEES NOT AUTHORIZED TO 
ISSUE BONDS IX EXCESS OF $100,000 FOR ROAD I:\IPROVEMENT. 

Township trustees have 1W authority to improve roads by general taxation and to issue 
bonds for that purpose without a mte of the people upon the question of such improvement 
by general taxation. Such a vote is authorized by section 6976, Gen~rnl Code. 

Where such election has been held, restriction of section 7005, General Code, which 
prevents the trustees from issuing bonds in excess of 8100,000, controls. 

Sections 3939, 3925 and 3941, General Code, do not authorize the township trustees 
to issue b01!ds for the purposes enumerated in section 3939, General Code, but only for such 
purposes as are expressly authorized to the township trustees. 

CoLUMBus, Omo, February 25, 1913. 

HoN. A. M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of February 7th, request
ing my opinion upon the following question: 

"Are the township trustees of any township in Ohio authorized, either 
by a majority vote of the people or otherwise, to issue bonds in excess of the 
sum of 3100,000 for the improvement of roads within the township?" 

You cite section 7005, General Code, which limits the amount of bonds which 
may be outstanding at any one time under authority of related sections to $100,000, 
and state that it is claimed that by the joint operation of sections 3295, 3939 and 3941 
the trustees may issue bonds for road improvement purposes to an amount limited 
only by a percentage of the total tax duplicate as set forth in section 3939 et seq. 

I enclose herewith copy of an opinion to Hon. Lewis P. Metzger, prosecuting 
attorney of Columbiana county, in which I hold, as you will observe, that section 
3925, General Code, does not authorize a township to issue bonds for any and all of the 
purposes mentioned in section 3939, General Code, but only for such purposes, among 
those enumerated in the latter section, as for which a township u.s such may lawfully 
expend money. That is to say, a township certainly may not borrow money for the 
purpose of constructing a waterworks plant and system nor for any of the other pur
poses named in section 3939 which pertain exclusively to municipal corporations as 
such. In other words, section 3939 et seq., authorizes the borro"\\ing of money only 
and does not authorize the making of any particular kind of improvement. Authority 
to make improvements must be sought in other sections of the General Code. 

In the opinion to Mr. :Metzger, I have endeavored to cover by discussion such 
provisions of the General Code as seem in any way to authorize township trustees 
to improve the roads of the township by general taxation. I came to the conclusion 
at that time, and am still of the opinion, that no board of township trustees has any 
authority to embark upon the policy of improving roads by general taxation, and to 
issue bonds for that purpose "\\ithout a vote of the people on the question of improving 
roads by general taxation. Such a vote is authorized by section 6976 et seq., General 
Code, one of which sections is that cited by you, viz.: section 7005. 

Your letter does not state whether or not any election has been held in the town
ship concerning which you inquire upon the policy of improving roads by general taxa
tion. If no such election has been held, then I am of the opinion that the trustees 
are without authority to improve roads in this manner. If such an election has been 
held then I am of the opinion that section 7005, being special, controls to the exclusion 
of the general provisions found in section 3939, General Code, and that no greater 
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amount of bonds issued for such purpose and under such authority, may at any one 
time be outstanding than 8100,000. 

It is possible that I have overlooked some provision of law authorizing township 
trustees to improve roads by general taxation, I would be glad to have you call m 
attention to any such provision, as a question quite different from that which I havy 
discussed would be presented by such statute. 

108. 

Yours very truly, 
TniOTHY S. HoGAN, 

Attorney General. 

COUNTY COMMISSIONERS-POWER TO BORROW i\IONEY FOR COUNTY 
INFIRMARY-CONSTITUTIONAL LAW-PROVISION FOR LEVYING 
AND COLLECTING. 

Section 561,9-Sd, of the Smith one per cent. law, providing that expendit1aes for a 
given period of time shall be made from and within the appropriations required by the sec
tion, limits the power of the commissioners to expend current revenues only and does not 
restrain the expenditure of borrowed money. Under section 2434, General Code, provided 
that this section has no/. been invalidated by section 11, article 12, of the new constitution, 
the county commissioners may bormw money for the relief or support of the poor, and may 
expend the same regardless of said section 5649-Sd, of the Smith one per cent. law. 

Article 12, section 11, of the new constitution, however, provides that no bonded indebt
edness of any political subdivision shall be incurred unless the legislation, under which 
such indebtedness is incurred, provides for the annual levying and collecting, by taxation, 
of an amount sufficient to retire said bonds and pay interest thereon. Opinion is withheld 
as to whether this constitutional provision invalidated section 2434, General Code. 

CoLUMBus, OHIO, February 28, 1913. 

HoN. ELI H. SPEIDEL, Prosecuting Attorney, Batavia, Ohio. 

DEAR Srn:-In your letter of January 23rd, you request my opinion upon the 
following question: 

"May the county commissioners borrow money for the purpose of support
ing the county infirmary when the funds raised by taxation for that purpose 
are exhausted?" 

You cite section 2434, General Code, which provides in part as follows: 

"" * " for the relief or support of the poor, the commissioners may 
borrow such sum or sums o( money as they deem necessary " * " 
and issue the bonds of the county to secure the payment of the principal 
and interest thereof." 

The Smith one per cent. law, section 5649-3d provides that, all expenditures for a 
given peliod of time shall be made from and within the appropriations required by 
the section. 

I have in other opinions held that this section imposes an absolute limitation upon 
the amount which may be expended by the county commissioners for any purpose 
other than one for which money may be borrowed. That is to say, it has been, and 
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still is my opinion that if the county commissioners are authorized to borrow money 
for a particular purpose they may, through the exercise of the borrowing power, expend 
more money in a given half yearly period than is permitted to be expended by section 
5649-3d. Stating it still in another way, section 5649-3d limits the power of the com
missioners to expend current revenues only and does no~ restrain the expenditure of 
borrowed money. 

I am, therefore of the opinion that so far as the Smith one per cent. law is con
cerned money borrowed under section 2434, "for the relief or support of the poor" 
may be expended, without reference to any appropriation mude by the county com
missioners. 

Section 2431, as I have quoted it, contains ample authority for the borrowing of 
money to meet the situation described in your letter. 

I am of the opinion, therefore that as far as the sections of the General Code are 
concerned, the commissioners of Clmmoat county are authorized to meet the indebt
edness incurred for the supJ:ort of the poor by borrowing money and issuing bonds 
under section 2434. 

I cannot at thi~ time, however, return an unqualified answer to a question like the 
one which you present. All such questions r.re complicated by the adoption of section 
11 or article XII of the constitution, which was one of the amendments recently incor
porated in it. This section provides as follows: 

"No bonded indebtedness of the state, or any political sub-division 
thereof, shall be incurred or renewed, unless in the lef!i~lation under which such 
indebtedness is incurred or renewed, provision is made for levying and collect
ing annually by taxation an amount sufficient to pay interest on said bonds 
and to provide a sinking fund for their final redemption at maturity." 

I have not yet determined in my own mind what this provision means. It seems 
reasonable to suppose, however, that it may mean that unless the statutes authorize 
the proper authorities to levy a tax at the time the borrowing power is exerted by the 
issu:J.nce of bonds, :J.IH.l to make the levy continuous during the life of the bonds and 
sufficient to meet all accruing principal and interest, no bonds can be issued. I am 
not aware of any provision of law authorizing county commissioners, for the purposes 
specified in section 2434 to levy such a co-incidental tax. In fact all of our levying 
sections at the present time, with probably a few exceptions, provide for annual levies 
for such interest and sinking fund purposes. I cite sections 2439, 2440 and 2609 to 
2614 inclusive of the General Code, as indicating the present policy of our statutes 
respecting the manner of providing for the payment of a county's funded debt. 

I have the question, which I have myself suggested in connection with your inquiry, 
under consideration, and, at an early day will render a separate opinion thereon, unless 
in the meantime the question is properly raised in litigation. 

The point last discussed, of course, has no application to the Simple borrowing of 
money on notes of the board of commissioners but only to the issuance of bonds. 

Yours very truly, 
Tn10TllY S. HoGA..,., 

A.ttorney General, 
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112. 

CEMETERY-TOWNSillP TRUSTEES EXECUTE DEEDS-ABOLITION OF 
BOARD OF DIRECTORS DISCRETIONARY. 

Under sections 34-48 and 31;51, General Code, the titles to cemetery lands are vested in 
the township trustees, and they alone are given power to execute deeds for such lands. 
Under section 3464, General Code, the appointment of directors for any cemetery and their 
abolition rests upon the voluntary discretion of the township trustees. The abolition of 
such board should affirmatively appear in the township trustees' records, as such officers 
will continue until successors are elected and qualified, unless their abolition is made evident. 

CoLUMBus, Omo, Febru8J'y 11, 1913. 

HoN. JAMES A. ToBIN, Prosecuting Attorney, Lancaster, Ohio. 

DEAR Sm:-In your letter of January 29, 1913, you say: 

"I am requested to submit the following propositions to you for solution: 
(Under section 3464, General Code.) 

"First: When the township trustees have appointed directors to take 
charge of a township cemetery, can such directors sign deeds for the convey
ance of lots therein, or should such deeds be signed by the township trustees? 

"Second: When the appointment of such directors has once been 
made, and the appointees have accepted and are acting as such, when the term 
of appointees expire, can the township trustees refuse to appoint others to 
succeed them, or can they abolish the board of directors so appointed at 
their pleasure?" 

The answers to your questions depend upon the language of the statutes in re
ference to township cemeteries. 

The law relating to township cemeteries is found in title XI, div. III, chap. 6, 
being sections 3441 to 3475 inclusive, of the General Code. 

Section 3448, General Code, says: 

"Upon application, the township trustees shall sell at a reasonable price 
such number of lots as the public wants demand for burial purposes. Upon 
complying with the terms of sale, purchasers of lots shall be entitled to re
ceive a deed or deeds therefor which the trustees shall execute, etc." 

The latter part of the same section says "the trustees shall make a deed to the 
head of a family without charge, if the circumstances of. said family are such as to 
make payment therefor oppressive." 

Section 3451, General Code, provides that "the title to all such public grave 
yards and burial grounds shall be vested in the township trustees." 

In view of these two sections, there can be no question that the township trustees 
are the only persons who are authorized to sign deeds for lots in a township cemetery. 

In answer to your second question, it will be observed that the appointment of 
directors of township cemeteries is not mandatory, but directory. 

Section 3464 of the General Code says: 

"The township trustees may appoint three directors to take charge of 
any cemetery in the township, the control of whi.ch is vested in such trustees." 

'fhls sectic>p. further says "that the first appointments shall be for one, two and 
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three years, respectively, and they shall serve until their successms are appointed and 
qualified. Each year one director shall be appointed to serve three years from the 
second :\Ionday in :\lay." 

It will be noted that these directms are "to take charge" of the cemetery for which 
they are selected. The last part of section 3464 says: 

"Such directors shall be governed in the discharge of their duties by the 
laws so far as applicable I elating to toWil!'hip trustees in the control of ceme
teries in the township." 

Nothing further i9 said as to these directors in any other part of this chaper. 
No provision is made as to oath of office, bond, or compensation of these directors. 
Their appointment, in the first place, is optional on the part of the trustees. They 
have no general jurisdiction over all the cemeteries; for the statute in this same section 
says: 

"the order appointing a director shall designate, by name, the cemetery or 
cemeteries over which he shall have supervision." 

These directors are local in their jurisdiction, compared to a. designated burial 
ground; and their powers are limited to the rights and duties in control and manage
ment of the particular cemetery to which they are assigned. 

They are to relieve the trustees in their duties, and assist them in the care and 
supervision of certain assigned burial grounds. There may be no need for their services 
for a second term. The trustees may conclude at any time to take charge of all of the 
cemeteries of the township. They may deem it expedient not to reappoint or continue 
the board of directors and thereby abolish the said board. I think that inasmuch 
as it is only directory, in the first instance, to create the board of directors, the township 
trustees may discontinue such board by not appointing any successors, thereby abolish
ing the board, such discontinuance and abolition should affirmatively appear in the 
township trustees' records. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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117. 

DISTRICT CHILDREN'S HOME-JOINT BOARD OF COUNTY COM:\US
SIONERS-EACH COUNTY MAY EXPEND $15,000 WITHOUT VOTE 
OF PEOPLE-HOW MONEY BORROWED. 

Under section 8119, General Code, when a district children's home is buiU by joint 
board of county commissioners, the cost of the same is to be borne by the respective counties 
in proportion to the taxable property of such counties, and each county raises the sum 
incumbent upon it for itself. 

Section 5638, General Code, which prohibits county commissioners from levying a tax, 
appropriating money or issuing bonds for county buildings, to the sum of $15,000, without 
a vote of the people, places the limitation solely upon each individual board engaged in the 
construction of such district home, and not upon the joint board as such. Each county, 
therefore, without a vote of the people may contribute to the extent of 815,000, without the 
authorization of a popular election. 

The county commissioners of each county constituting a district are authorized to 
borrow money necessary to meet the proportionate share of such county, under the provisions 
of either section 2.13-~ or of section 3079. 

·CoLUMBus, Omo, March 5, 1913. 

RoN. WILLIAM H. VonREY, Prosecuting Attorney, Lisbon, Ohio. 

RoN. HuBERT C. PoNTIUs, Prosecuting Attorney, Canton, Ohio. 

GENTLEMEN:-Your joint inquiry of February 6, 1913, is received, in which you 
state: 

"The counties of Stark and Columbiana some years ago established a 
district children's home, which is located at· Alliance, Ohio. The joint board 
of commissioners of the two counties has determined that it is necessary to 
erect an additional building to provide for the wants of the home. In fact this 
action of the joint board is due to an order of the chief inspector of workshops 
and factories, ordering the trustees of the home to provide more room for the 
children, because of the present overcrowded condition in both the girls' and 
the boys' cottage. 

"We desire an opinion from you in regard to this matter on the following 
propositions: 

"First: Does section 5638 of the General Code apply to the amount that 
can be expended by each of the counties for the above purpose, and if so, can 
the joint board expend only $15,000.00 without a vote of the people, or may 
each county expend $15,000.00 without a vote of the people? 

"Second: How can the respective boards of commissioners of the coun
ties provide the necessary money for the purpose of erecting an additional 
building?" 

Section 3109, General Code, provides for the organization of a district for the 
purpose of establishing a joint children's home, as follows: 

"In accordance with the purposes, provisions, and regulations relating to 
county children's homes, when in their opinion the public good so demands, 
the· commissioners of two or more adjoining counties, not to exceed four 
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may form themselves into a joint board, and proceed to organize a district 
for the establishment and support of a children's home, and provide for the 
purchase of a site, and the erection of necessary buildings thereon." 

Section 3126, General Code, provides: 

"All provisions of this chapter relating to county children's homes so 
far as applicable, shall be in full force and effect in the organizatio"Q, support, 
and management of district children's homes." 

By virtue of this latter section the provisions of the statutes pertaining to a county 
children's home will apply to the district children's home, so far as the same may be 
applicable. 

Section 3119, General Code, provides: 

"The first cost of the home, and the cost of all betterments and additions 
thereto, shall be paid by the counties comprising the district, in proportion 
to the taxable property of each county, as shown by their respective duplicateS. 
The current expense of maintaining the home and the cost of ordinary repairs 
thereto, shall be paid by each such county in proportion to the number of 
children therefrom maintained in the home during the year." 

By virtue of this section, the first cost of such children's home and all betterments 
and additions thereto shall be paid by the respective counties in proportion to the 
taxable property of such counties, as shown by the duplicates. The taxes are not 
levied upon the joint district as a taxation district, but each county is to separately 
provide for its proportion of the cost. 

Section 3078, General Code, which is in the part of the chapter which pertains to 
county children's homes, provides: 

"If at such election a majority of electors voting on the proposition are 
in favor of establishing such home, the comrnissioners of the county, or of any 
adjoining counties in such district, having so voted in favor thereof, shall 
provide for the purchase of a suitable site and the erection of the necessary 
buildings and provide means by taxation for such purchase and the support 
thereof." 

Section 3079, General Code, provides: 

"In anticipation of the collection of taxes levied or to be levie"d for the 
purchase of such site and erection of such buildings, or for the purchase of a 
suitable site and buildings already erected thereon, the commissioners of any 
county may issue the notes or bonds of the county, to bear interest not to ex
ceed six per cent. per annum, payable semi-annually, which shall not be sold 
for less than their par value." 

It appears from the several sections herein quoted that the children's homes are 
supported by the county. If it is a county home that county maintains it. If it is a 
district home each county of the district pays its proportionate share. The share of 
each county is raised by taxation on the property of such county and not by taxation 
upon the whole district. The county commissioners levy the tax for their respective 
counties. 

Section 5638, General Code, provides: 
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"The county commissioners shall not levy a tax, appropriate money or 
issue bonds for the purpose of building county buildings, purchasing sites 
therefor, or for land for infirmary purposes, the expenses of which will exceed 
815,000.00, except in case of casualty, and as hereinafter provided; or for 
building a county bridge, the expense of which will exceed SI8,000.00, except 
in case of casualty, and as hereinafter provided; or enlarge, repair, improve, or 
rebuild a public county building, the entire cost of which expenditure will ex
ceed $10,000.00; without first submitting to the voters of the county, the ques
tion as to the policy of making such expenditure." 

The limitations prescribed in this section are limitations upon the powers of the 
county commissioners of a single coupty. There is no provision in the sections per
taining to the organization and maintenance of a district children's home, which makes 
the limitations of section 5638, General Code, applicable to the joint board of county 
commissioners, who have charge of such district home. 

Each county could maintain its own children's home and in such case the com
missioners of the county could expend $15000.00 for the erection of a building for 
such' home without first submitting the seme to a vote of the people. 

Where d,istricts are formed of two or more counties it would appear that each 
board of county commissioners should have the power to make the same expenditure 
for a district home that it would have if such county maintained a county home. 

If the limitations of section 5638, General Code, were to apply to the powers of 
the joint board of commissioners, the limitation would be $7,500.00 on each county 
where two counties are joined and a limitation of $3,750.00 on each county when four 
counties constitute the district. The statute will not permit of such a construction. 

I am of the opinion, therefore, that where two or more counties have formed a 
district for the maintenance of a children's home, the limitations provided in section 
5638, General Code, apply to the powers of each board of county commissioners and 
not to th~ powers of the joint board of commissioners provided for by section 3109, 
General Code. 

Your next inquiry covers the manner in which the county commissioners may 
secure the necessary funds. 

Section 2434, General Code, provides: 

"For the execution of the objects stated in the preceding section, or for 
the purpose of erecting or acquiring a building in memory of Ohio soldiers, or 
for a court house, county offices, jail, county infirmary, detention home, or 
additional land for an infirmary or county children's home or other necessary 
buildings or bridges, or for the purpose of enlarging, repaiiing, improving or 
rebuildj.ng thereof, or for the relief or support of the poor, the commissioners 
may borrow such sum or sums of money as they deem necessary, at a rate of 
interest not to exceed six percent. per annum, and issue the bonds of the county 
to secure the payment of the principal and interest thereof. 

"Provided, that if the judge designated to transact the business arising 
under the jurisdiction provided for in section 1639 of the General Code of the 
state of Ohio, shall advise and recommend in writing to the county com
missioners of any county the purchase of land for and the erection of a place 
to be known as a detention home, or additional land for an infirmary or county 
children's home, the commissioners without first submitting the question to the 
vote of the county may levy a tax for either or both of such purposes in an 
amount not to exceed in any one year two-tenths of one mill for every dollar 
of taxable property on the tax duplicate of said county. ' 

This ·section gives general power to the county commissioners to borrow money 
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for the purposes therein enumerated and to issue bonds of the county as security. 
Bonds may be issued under this section for securing additional land for a county 
children's home and for enlarging and repairing the same. 

Section 3079, General Code, supra, also authorizes the county commissioners to 
issue notes or bonds of the county in anticipation of the collection of taxes levied or to 
be levied for the purchase of a site and the erection of a building for a children's home. 
This section applies to a county children's home as well as to a district children's home. 

I am of the opinion, therefore, that the county commissioners of each county 
constituting the district may borrow the money necessary to meet the proportionate 
share of such county, for the erection of the building in question, "l'.ithin the limita
tions fixed by section 5638, General Code, under the provisions of either section 2434, 
General Code, or of section 3079, General Code. 

120. 

Respect£ ully, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AXD TAXATIOX-BOARD OF EDUCATION-8URPLUS IN SINK
ING FUND MAY NOT BE TRANSFERRED TO CONTINGENT FUND 
UNTIL WHOLE OF ISSUE AND INTEREST HAS BEEN RETIRED, 
NOR DOES IT REVERT TO GENERAL FUND. 

Under section 7614, General Code, it is the mandatory duty of a board of education 
having a funded debt, to levy for the retirement of the bond and payment of interest, and to 
create a sinking fund commission, and even though such commission be not created, a levy 
specifically made for the payment of bonds and interest must be credited to the sinking and 
separated from other funds of the district. 

The purpose of the sinking fund cannot be considered to have been accomplished until 
the bonds for which it is intended to provide, have been fully paid, and there is never a 
surplus in the sinking fund until all bonds and interest outstanding are paid and discharged. 

For this reason moneys in the sinking fund may nOt be appropriated to any other 
purpose, ·under section 5649-Se, General Code, which section authorizes balances remaining 
over after the fixed charges shall have been terminated, to revert to the general fund. Any 
surplus remaining after all bonds and interest have been paid may be transferred to the 
contingent fund under section 5655, General Code, 

CoLUMBus, OHIO, March 14, 1913. 

HoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of February 6th, re
questing my opinion upon the following facts: 

"A village board of education has :issued bonds and has provided a levy 
for the purpose of meeting the installments of principal and interest as they 
become due. During the last year the amount of money produced by such 
levy was more than sufficient to meet the obligations of that year. The 
board of education undertook to and did, under section 5655, General Code, 
treat the excess as a "surplus" and transfer one thousand dollars to the con
tingent fund of the district at the meeting at which the annual tax levy was 
considered. 

"It is now desired to transfer the remainder of such surplus to the con-
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tingent fund at an ordinary regular meeting. The provmons of section 
5649-3-e are relied upon as authority for such transfer." 

The question submitted is as to the authority of the board of education to transfer 
the remainder of the excess of the amount produced by the levy for the last year over 
the amount necessary to be used from the proceeds of that levy to retire bonds and 
interest falling due in that year from the sinking fund to the contingent fund. 

In considering this question I have assumed a fact which seems to be reasonably 
apparent from your letter, but is not explicitly stated therein, viz: that the bonds 
issued by the district have sometime yet to run; that is, such bonds will not all be 
retired for a number of years. 

In my opinion the question presented cannot be accurately considered or answered 
without taking into account the provision~> of the section;: relating to the manner of 
levying taxes by a board of education for the extinguishment of a funded debt. I 
quote some of these provisions: 

"Section 7587. Such levy shall be divided by the board of education 
into four funds: First, tuition fund; second, building fund; third, contingent 
fund; fourth, bonds, interest and sinking fund. A separate levy must be made 
for each fund. 

"Section 7613. In any school clistrict having a bonded indebtedness, 
for the payment of which, with interest, no provision has been made by a 
special tax levy for that particular purpose, the board of education of such 
district annually, on or before the thirty-first day of August, shall set aside 
from its revenue a sum equal to not less than one-fortieth of such indebtedness 
together with a sum sufficient to pay the annual interest thereon. 

"Section 7614. The board of education of every district shall provide a 
sinking fund for the e:xiinguishment of all its bonded indebtedness, which 
fund shall be managed and controlled by a board of commissioners designated 
as the 'board of commissioners of the sinking fund of _________ ~ __ ' (inserting 
the name of the district), which shall be composed of five electors thereof, and 
be appointed by the common pleas court of the county in which such district 
is chiefly located, except "that, in city or village distJicts the board of com
missioners of the sinking fund of the city or village may be the board of the 
school district. Such commissioners shall serve without compensation and 
give such bond as the board of education requires and approves. Any surety 
company authorized to sign such bonds may be accepted by such board of edu
cation as surety. The cost thereof, together with all necessary expenses 
of such commissioners shall be paid by them out of the funds under t-heir 
control. 

"Section 7615. The board of comm1ss10ners of the sinking fund shall 
invest that fund in bonds of the United States, of the state of Ohio, of any 
municipal corporation, county, township or school district of any state or in 
bonds of its own issue. All interest received from such investments shall be 
deposited as other funds of such sinking fund, and reinvested in like manner. 
For the extinguishment of any bonded indebtedness included in such fund, 
the board of commissiouers may sell or use any of the securities or money of 
such fund. 

"Section 7618. The board of education shall appropriate to the use of 
such sinking fund any taxes levied for the payment of interest on its bonded 
indebt~Q.ness, tagether with the sum provided for in sections 7613 and 7614. 
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Sums so appropriated shall be applied to no other purpo~e than the p:tyment 
of such bonds, interest thereon and nec~sary expen~es of such sinking fund 
commission.'' 

The joint effect of the~e sections may be described as follows: 
It i'l the mandatory duty of a district having a funded debt to levy for the pay

ment of the bonds and interest. The district must create a '';.;inking fund" as such. 
It is a)<;o the duty of the bonrd of cdumtion to p10vide for the creation of a boaul 
of commis~ioncrs of f\Uch sinking fund. \\1JCn the hoard of commib<ioncrs iH <'Ieatecl 
that board is entitled to the exclusive management of the fund, which for this pur
pose is withdrawn from the control of the board of education as such. (Rtate ex rel. 
vs. Board of Education, 3 X. P. n. s. 401.) 

I am of the opinion that the proceeds of a levy ~pecifieally made for the payment 
of bonds and interest should be credited to the sinking fund, and as such separated 
from the remaining funds of the district for the purpose of management and control, 
even though the board of educa1ion has not discharged its duty under section 7614 
by securing the creation of the bo:J.l"d of commissioners of the 'linking fund. 

I am further of the opinion that by reason of this con~ideration sertion 5655 must 
be construed as not applicable to the transfer of moneys from the sinking fund, so 
long as the purpose of the sinking fund is not fully accomplished. Another way of 
stating the same thing would be that there is never a "surplus" in the sinking fund 
within the contemplation of section 5655 until all the bonds and interest outstanding 
are paid and discharged. If t'his were not the case there would be no purpose 
in providing for the investment of funds by the comrnis,ioners of the ~inking fund 
as is done by section 7615. Again, such conclusion is the only one which is consi,stent 
with the last sentence of section 7618 above quoted. 

For similar reasons the provisions of section 5649-3-e, General Code, must be 
construed as not authorizing the appropriation of moneys in the sinking fund to any 
other purpose. This section, one of the provisions of the so-called Smith one per cent 
law, provides that, 

"* * * balances remammg over at any time after a fixed charge shall 
have been terminated "' * *, shall revert to the general fund, and shall 
then be subject to other authorized uses.'' 

The "fixed charge" to which this section refers would never be "terminated" 
in the case of a 'linking fund until the whole bond issue and interest thereon had 
been retired. 

I might add in this connection that in a former opinion I have held that the phrase 
"revert to the general fund" is equivalent in meaning to "revert to the funds from which 
they were appropriated." So that this portion of section 5649-3-e is insufficient in 
itself to authorize the use of money in a specific fund for purposes other than those 
pertaining to that fund. 

For all the reasons above suggested I am of the opinion not only that the proposed 
transfer of funds cannot be made, but also that the board of education was without 
authority to transfer the sum transferred by it at the meeting at which the annual 
tax levy was considered to the contingent fund. In short, all moneys levied for sinking 
fund purposes must be devoted to the payment of bonds and interest and to no other 
purpose until all the outstanding bonds have been paid, with interest. Any surplus 
then remaining, however, may be transferred. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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122. 

PRO.BATE JUDGE-MAY NOT PRACTICE LAW SUBSEQUENT TO HIS 
ELECTION EXCEPT AS TO BUSINESS COMMENCED PRIOR TO 
ELECTION AND NOT CON:NECTED WITH HIS OFFICE. 

Under sections 12854 and 1$856, General Code, a judge elected to the probate court 
cannot practice law, or be associated with another in the practice of law, except as to busi
ness commenced by him prior to his election or appointment, provided it is not connected 
with his official duties. 

CoLUMBus, Omo, March 4, 1913. 

HoN. FRANK X. FREBis, Prosecuting Attorney, Georgetown, Ohio. 

DEAR Sm:-I haye vour letter of February 17, 1913, in which you inquire: 

"Has the probate judge the right, after assuming his office, to practice 
law to the extent of finishing business pending at the time he assumes his office, 
which business is in other courts and in no way connected wi;th or affecting 
his official duties?" 

An answer to this question involves a consideration of sections 1706, 12854 and 
12856 of the General Code. 

Section 1706, General Code, so far as material to this question reads: 

"No person shall practice as an attorney and counsellor at law in any 
court in this state * * * who holds a commission as judge of a court of 
record * "' * Nothing herein contained shall prevent a judge of any 
court of this state from finishin_g business by him undertaken in the district, 
circuit or supreme court of the United States prior to his election as judge. 
* * * " 

Section 12854 of the General Code reads: 

"Whoever, being the judge of a probate court or his deputy clerk or en
gaged in the business of such court as clerk thereof, practices law or is asso
ciated with another as partner in the practice of law, in a court or tribunal of 
this state, or prepares a petition or answer or makes out an account required 
for the settlement of an estate committed to the care or management of an 
executor, administrator, guardian or other person, or appears as counsel or 
attorney before a justice of the peace, court or judicial tribunal, !!hall be fined 
not more than fifty dollars and removed from office." 

Section 12856 of the General Code reads as follows: 

"Section twelve thousand eight hundred and fifty-four shall not prevent 
a probate judge or deputy clerk from finishing business commenced by him 
prior to his election or appointment provided it is not connected with his 
official duty." 

Section 563, which was construed in 61 0. S., 549, is now section 1706 of the Gen
eral Code. The language in this section 1706, holding a commission as judge will have 
to be construed as was section 563 in the Savage-Hidy case, but there seems to be 
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quite a distinction between the Hidy case and the question you present. To re-state 
them: The question presented in the Hidy case was whether a common pleas judge
elect to whom a commission has been issued might practice law after receipt of the 
commission and prior to the commencement of his term of office, while the question 
you propound is-whether a probate judge, may after his induction into office com
plete unfinished business which was commenced after his election and prior to the 
commencement of his term. 

This question depends upon construction of section 12854 and section 12856 and 
not on section 1706. The latter provides who may practice law while the two former, 
;:>rovide what class of business a probPte judge, who, prior to his induction into office 
was practicing law, might close up. -

Section 12854, General Code, provides: 

"Whoever, being a judge of a probate court * * * practices law, or 
is associated with another as partner in the practice of law or ~ * * shall 
be fined not more than fifty dollars and removed from office." 

This section is clear and unequivocal, and standing alone precludes a probate 
judge from engaging in the practice at all under penalty of fine and removal from 
office. 

Section 12856, General Code, however, must be read as an exception to this sec
tion, as follows: 

"Section 12854 shall not prevent a probate judge from finishing business 
commenced by him priM to his election. 

It is not for me to detexmine why the legislature drew the line at business com
menced prior to election, nor the wisdom of the provision, and I can only answer your 
question by saving that I do not consider sections 1706, 12854 and 12856 in pari ma
teria, and while of the opinion that the Hidy case should govern as to section 1706, I 
do not think it controlling nor in point as to the other sections, and therefore, a pro
bate judge may only finish business not connected with his office and commenced prior 
to his election. 

Yours truly, 
TIMOTHY S. HOGAN, 

AttMney General. 
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124. 

COUNTY COMMISSIONERS MAY NOT EMPLOY ASSISTANT ENGINEER 
OR ARCHITECT TO PREP ARE PLANS FOR BRIDGE WITHOUT 
REQUEST OF COUNTY SURVEYOR-BIDS UNNECESSARY. 

Professional work is not contemplated by the terms of sections 2348 and 2344, Gener~l 
Code, requiring bids to be submitted for labor and material in bridge construction. Bids 
for the works of preparing plans and specifications are not required. 

Under section 2792, General Code, it is the duty o.f the county surveyor to prepare all 
plans and specifications necessary for bridge improvements, and assistants for such work 
may not be employed except upon the request of the county surveyor in accordance with 
section 3411, General Code. 

CoLUMBUs, OHio, March 14, 1913. 

HoN. H. F. CASTLE, Prosecuting Attorney, Akron, Ohio. 
DEAR Sm:-Under date of January 11th, you inquired of me as follows: 

"1. Can county commissioners employ engineer or architect under sec
tions 2343 and 2344 to prepare plans and specifications for bridge without first 
submitting to competitive bidders? 

"2. Can commissioners for the purposes of the above employ engineer 
or architect under section 2411; if so, should compensation of architect or en
gineer be from fund contemplated by sections 2343 and 2344?" 

Sections 2343, 2344 and 2411 of the General Code provide: 

"Section 2343. When it becomes necessary for the commissioners of a 
county to erect or cause to be erected a public building, or substructure for 
a bridge, or an addition to or alteration thereof, before entering into any 
contract therefor or repair thereof or for the supply of any materials therefor, 
they shall cause to be made by a competent architect or civil engineer the 
following: Full and accurate plans showing all.necessary details ofthework 
and materials required with working plans suitable for the use of mechanics 
or other builders in the construction thereof, so drawn as to be easily under
stood; accurate bills, showing the exact amount of the different kinds of 
material, necessary to the construction, to accompany the plans; full and com
plete specifications of the work to be performed showing the manner and 
style required to be done, with such directions as will enable a competent 
builder to carry them out, and afford to bidders all needful information; a 
full and accurate estimate of each item of expense, and of the aggregate cost 
thereof. 

"Nothing in this section shall prevent the commissioners from receiving 
from bidders on iron or reinforced concrete substructures for bridges the 
necessary plans and specifications therefor. 

"Section 2344. When it becomes necessary to erect a bridge, the county 
commissioners shall determine the length and width of the superstructure, 
whether it shall be single or double track, and advertise for proposals for 
performing the labor and furnishing the materials necessary to the erection 
thereof. In their discretion, the commissioners may cause to be prepared, 
plans, descriptions, and specifications for such superstructure, which shall be 
kept on file in the auditors' office for inspection by bidders and persons inter· 
ested, and invite bids or proposals in accordance therewith. 
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"Section 2411. When the services of an en~neer arc required with 
respect to roads, turnpike ditches or bridges, or with respect to any other 
matter, and when, on account of the amount of work to be performed, the 
board deems it nece5s:J.ry, upon the written request of the county surveyor, the 
board may employ a competent engineer and as many assistant engineers, 
rodmen and inspectors as may be needed, and shall furnish suitable offices, 
necessary books, bia~ionery, in~ruments and implements for the proper per
formance of the duties imposed on them by such board." 

Sections 2343 and 2344 are incorporated in the general chapter of the Code relat
ing to building regulations. Sections 2352, 2353 and 2354 of the same C'hapter pre
scribe when bids in connection with the construction of a public building, bridge, 
bridge sub;,iructure, or for making an addition, altemtion or repair thereof, must be 
advertised for by county commissioners and the manner of making such advertise
ment. These sections read as follows: 

"Section 2352. When plans, drawings, representations, bills of material, 
specifications and estimates are so made and approved, the county commis
sioners shall give public notice in two of the principal papers in the county 
having the largest circulation therein, of the time when and the place where 
sealed proposals will be received for performing the labor and furnishing the 
materials necessary to the erection of such building, bridge or bridge sub
structure, or addition to or alteration thereof, and a contract based on such 
proposals will be awarded. If there is only one paper published in the county, 
it shall be published in such paper. The notice shall be published weekly 
for four consecutive weeks next preceding the day named for making the 
contract, and state when and where such plan or plans, descriptions, bills 
and specifications can be seen. They shall be open to public inspection at all 
reasonable hours, between the date of such notice and the making of such 
contract." 

"Section 2353. When the es·timated cost of a public building, bridge or 
bridge substructure or of making :.m addition to or repair thereof does nut 
exceed one <housand dollars, it Rhall be let as heretofore provided, but notice 
of the letting need be given for only fifteen days, by posting on a bulletin board 
or by writing on a blackboard in a conspicuous pla.ce in the county commission
ers or auditor's office, showing the nature of the letting and when and where 
proposals in writing will be received. Plans or specifications, or both as 
hereinbefore provided shall be kept on file during the fifteen days and open 
to public inspection." 

"Section 2354. When the e::,iimated co;,-t of a public building, bridge or 
bridge substructure or of making an addition thereto or repair thereof does 
not exceed two hundred dollar:,;, it may be let at private contract without 
publication or notice." 

It will be observed that it is necessary to advertise for bids only for the furnish
ing of labor and material for the construction of a public building, bridge, bridge sub
structure, or an addition, alteration or repair thereof, under section 2343. 

The services of an arch1tect or civil engineer are professional and do not come 
within the provisions of these statutes relating to advertising for bids. 

I am therefore of the opinion, in answer to your first question, that county com
missioners, when proceeding under section 2343, are not required to advertise for bids 
for the services of an architect or civil engineer to prepare plans and specifications for 
the construction of bridges, etc. 

Section 2792 of the General Code makes it the duty of the county surveyor, 
among others to: 
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"* • * prepare all plans, specifications, details, estimates of cost, 
and submit forms of contracts for the construction or repair of all bridges, 
culverts, roads, drains, ditches and other public improvements, except build
ings, constructed under the authority of any board within and for the county. 
* * *" 

Section 2411 is a general statute empowering county commissioners to: 

"employ a competent engineer and as many assistants, etc., as may be needed, 
when, on account of the amount of work to be done, their services are required 
with respects to roads, turnpikes, ditches or bridges." 

The commissioners, however, cannot employ such engineer and assistants, under 
section 2411, unless a request therefor is first made in writing, by the county surveyor; 
nor can they employ an engineer or architect to prepare plans and specifications for 
bridges, under section 2343, without the requisition of the county surveyor. 

When an engineer is employed, pursuant to the provisions of section 2411, I am 
of the opinion that he may perform the services prescribed by section 2343, as to bridges. 
His compensation, however, must be paid in the manner set forth in section 2413 and 
not from any fund contemplated by sections 2343 and 2344. 

133. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PROSECUTING ATTORNEY-NO AUTHORITY TO SUBPOENA WITNESSES 
FOR PURPOSE OF INVESTIGATING CRIMES. 

A prosecuting attorney is not authorized by the statutes to file precipes for witnesses 
in the clerk's office, directed to the sheriff of the county, to subpoena witnesses to appear 
before hirn for the purpose of giving evidence relative to crimes within the county. 

CoLUMBus, Omo, March 28, 1913. 

HoN. JAY S. PAISLEY, Prosecuting Attorney, Steubenville, Ohio. 

DEAR Sm:-1 am in receipt of your letter of January 8, 1913, in which you inquire 
if the prosecuting attorney may file precipe for witnesses, in the clerk's office, directed 
to the sheriff of the county, to subpoena witnesses to appear before the prosecuting 
attorney to give evidence relating to crimes committed within the county; and whether 
the costs of the officers and witnesses fees would be paid as in other criminal proceed
ings before a grand jury. 

Section 2916, of the General Code, is as follows: 

"The prosecuting attorney shall have power to inquire into the commis
sion of crimes within the county and shall prosecute on behalf of the state all 
complaints, suits and controversies in which the state is a party and such 
other suits, matters and controversies as he is directed by law to, prosecute 
within or without the county, in the probate court, common pleas court and 
circuit comt. In conjunction with the attorney general he shall also prose
cute cases in the supreme court arising in his county. In every case of con
viction he shall forthwith cause execution to be issued for the fine and costs, 
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or costs only, as the case may be, and faithfully urge the collection until it is 
affected (effected), or found to be impracticable, and forthwith pay to the 
county treasurer all moneys belonging to the state or county which come into 
his possession as fines, forfeitures, costs or otherwise." 

This section simply defines the general powers and duties of the prosecuting 
attorney and gives him power to inquire into the commission of crimes v.ithin the 
county. Under authority of this section he may expend money allowed him by the 
commissioners under section 3004, and he may pay witnesses who will voluntarily 
come to his office at his request from this allowance; but there is no authority granted 
him to file precipe.~ for v.itnesses, in the clerk's office, directed to the sheriff of the 
county, as is provided by sections 13495, 13563 and 13662, General Code. These 
sections are as follows: 

"Section 13495. Justices of the peace, police judges and mayors may 
issue subpoenas and other process to bring witnesses before them. * * * 

"Section 13563. Wben required by the grand jury or the prosecuting 
attorney, the clerk of the court in which such jury was impaneled, shall issue 
subpoenas and other process to any county to bring witnesses to testify before 
such Jury. * * * 

"Section 13662. In all criminal cases, the clerk of the court of the 
county, upon a precipe being filed, shall issue writs of subpoena for the wit
nesses named therein, directed to the sheriff of such county or the county 
where such witnesses reside or are found, which shall be served and returned 
as in other cases. · * * *" 

In the absence of express statutory authority it is my opinion that the prosecuting 
attorney may not file precipes for witnesses directed to the sheriff of the county, sub
poenaing witnesses to appear before him to give evidence relating to crimes committed 
within the county. The answer to this question makes it unnecessary to answer the 
remaining questions of your letter. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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137. 

COUNTY DETECTIVE EMPLOYED BY PROSECUTING ATTORNEY NOT 
GIVEN" POWER OF PEACE OFFICER-2'\0 AUTHORITY TO BREAK 
INTO A BUILDING IN WHICH GAMBLIKG IS SUSPECTED
STATUTE PROVIDING FOR APPOINTMENT OF SECRET SERVICE 
OFFICER BY PROSECUTING ATTORNEY Ul'\COKSTITUTIONAL. 

Section 2915, General Code, providing for the appointment by a prosecuting attorney 
of a secret service officer, having been declared unconstitutional on the ground that the ap
pointing power is too indefinite for execution, the former statute, to wit: section 1541, 
General Code, as it existed prior to its amendment, providing for a secret service officer for 
the prosecuting attorney's office or office in the court of common pleas, is still in force. 
Such officer is not specifically made a peace officer or given police powers, and inasmuch 
as he is not given such powers, he may not, under settled rules of law, break into a public 
building in which gambling is 1·easonably believed to be going on. 

CoLUMBUS, Omo, February 18, 1913. 

HoN. A. M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Sm:-Your favor of January 27, 1913, is received, in which you inquire: 

"What powers has a county detective appointed by the court of common 
pleas or a judge thereof, particularly with reference to arrests made where 
the crime of gambling is suspected, arid where it is deemed necessary by the 
detective to break into the buiWing in which the gambling is reasonably 
believed to be going on?" 

It will be necessary to determine which statute is now in force in reference to the 
appointment of a county detective. 

Section 2915-1, General Code, as passed in 1902 Ohio Laws, 77, reads: 

"The prosecuting attorney may appoint a secret service officer, whose 
duty it shall be to aid him in the collection and discovery of evidence to be 
used in the trial of criminal cases and matters of a criminal nature. The 
compensation of said officer shall be fixed by the presiding judge of the court 
of common pleas of the subdivision of that judicial district and shall not be 
less than one-fourth nor more than one-half of the official salary of the pros
ecuting attorney per year, payable monthly, out of the county fund, upon 
the warrant of the county auditor." 

In State vs. Sayre, 12 Nisi Prius, N. S., 13, it is held: 

"Section 2915-1 of the General Code, providing for the appointment of 
a secret service officer by the prosecuting attorney, is inoperative and void 
for the reason that it is impossible to determine what judge or officer is des
ignated by the statute to fix the compensation of such appointee; and inas
much as it cannot be supposed the legislature would have repealed the ex
isting act providing for the appointment of such an officer without providing 
a substitute therefor, and these acts so far as the attempted amendment, 
supplement or repeal are concerned, relate to a single subject, section 1541 
remains in force." 

As held herein, section 2915-1, General Code, is void and section 1541, General 
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Code, as it existed prior to the amendment thereof, in 102 Ohio Laws, 77, is still in force. 
In said section it is provided: 

"The judge of the court of common pleas of a county, or the judge of 
such court in n. county in joint He:'sion, if they deem it advisable, may appoint 
either or all of the following: 

"Third: .\ secret service officer for the prosecuting attorney's office, 
who shall aid the pro~ecuting attorney in the collection and di,;cm·ery of tes
timony to be used in the trial of criminal cases and in mutters of a criminal 
nature. Such t~ppointment may l>e made for such term as the jurlge or jurlgt>s 
deem advisable, subject to termination nt any time for cause sufficient within 
the jud;J;ment of the judge or judges of the court. He shall receive such com
pensation, payable monthly from the county fund upon the warrant of the 
county auditor, as the judge or judges so appointing shall determine, not ex
ceeding the rate of fifteen hundred dollars for each year." 

This section prescribes the duty of such secret service officer, who is commonly 
known as the county detective, and such duty is to ''aid the prosecuting attorney in 
the collection and discovery of testimony to be used in the trial of criminal cases and 
in matters of a criminal nature." 

Such officer is not specifically given power to make arrests or to execute criminal 
process. 

It does not appear in the case you submit whether the county detective is to act 
without warrant or with a search warrant in his possession. 

· Gambling is defined by sections 13058 and 13059, General Code, and said sec
tions prescribe the penalty therefor. 

Section 13058, General Code, provides: 

"Whoever plays a game for wager in an ordinary tavern, race-field, booth, 
, arbor, out-house or erection connected there";ith, or in a public place, or 

wagers on those so playing therein, shall be fined not more than one hundred 
dollars." 

Section 13059, General Code, provides: 

"Whoever plays a game for money or other thing of value or makes a 
wager for money or other thi·ng of value, shall be fined not more than one 
hundred dollars or imprisoned not less than ten days nor more than six 
months, or both." 

It appears therefore, that gambling is a misdemeanor and is not a felony. 
The rule for breaking doors or into a building where a breach of the peace is sus

pected of occurring is stated in 3 Cyc., at page 893, as follows: 

"After due demand, either a peace officer or a private person may, with
out a warrant, break open doors for the purpose of apprehending a felon, or · 
for the purpose of preventing the commission of a felony. When the arrest 
is upon suHpicion of felony, it seems that a peace officer may break doors for 
the purpose of apprehending the suspected party, but thn.t a private person 
may not. A peace officer, moreover, may, without a warrant, break into n dwell
ing or other house for the purpose of suppres~'ing or preventing a disturbance or 
breach of the peace, and of arresting the offenders, even at night, but n private 
person may not." 
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In accordance with this rule of law a peace officer would have the right, without 
warrant, to break doors in order to suppress a breach of the peace, and to arrest the 
offenders, but a private person would not have such right. 

The question arises, is a county detective, or secret service officer, appointed by 
virtue of section 1541, General Code, a peace officer? 

A peace officer is defined in Cyc. at page 1327, where it is said: 

"The sheriff, under sheriff or deputy, or a constable, marshal, police 
constable or policeman of a city, town or village; the sheriff and his deputy; 
constable; marshal, constable, and policeman of any incorporated town or 
city, and any private person especially appointed to execute criminal pro
cess." 

The duty of a county detective, as prescribed by section 1541, General Code, are 
to aid the prosecuting attorney in the collection and discovery of testimony. Nothing 
is said as to his power or duty to make arrests or to serve criminal process. 

In case of Penny vs. The New York Central & Hudson River Railroad Co., 34 
N. Y. App., 10, it is held: 

"That there is no such settled significance to the term 'detective' as of 
necessity imports authority to arrest criminals or persons charged or sus
pected of committing criminal acts, and that in order to establish such au
thority, it is essential that evidence of such conditions as warrant the in
ference of its existence shall be given." 

This was an action for false imprisonment against the railroad company, and the 
detective in question was the detective of the company. 

Hatch, J., says on page 14: 

"There is no such settled significance attached to the term 'detective' as • 
of necessity imports authority to arrest criminals or persons charged or sus
pected of committing criminal acts. * * * But it is quite well known 
that the ferm 'detective' is applied to persons in the employ of various indi
viduals and corporations whose authority is limited to the collection of evi
dence and the performance of other acts having sole reference to civil liti
gation." 

In the above definition of a peace officer, sheriffs, constobles, marshals and police
men are specifically named. Detectives and secret service officers ar~ not named. 

Section 2833, General Code, prescribes the duties of a sheriff and reads: 

"Each sheriff shall preserve the public peace and cause all persons guilty 
of breach thereof, within his knowledge or view, to enter into recognizance 
with sureties to keep the peace and to appear at the succeeding term of the 
common pleas court of the proper county and commit them to ·jail in case of 
refusal. He shall return a transcript of all his proceedings with the recog
nizance so taken t'o such court and shall execute all warrants, writs and other 
process to him directed by proper and lawful authority. He shall attend 
upon the common pleas court and the circuit court during their sessions, 
and, when required, upon the probate comt. In the execution of the duties 
required of him by law, the sheriff may call to his aid such person or persons or 
power of a county as may be necessary. Under the direction and control 
of the county commissioners, he shall have charge of the court house." 
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Section 3340, General Code, prescribes certain duties of a constable, as follows: 

"Each constable shall apprehend, or view or warrant, and bring to justice 
all felon~, disturbers and violators of the criminal laws of this state, and sup
press all riots, affrays, and unlawful assemblies, which may come to his 
knowledge, and, generally, keep the peace in his proper county." 

Certain duties are given to a policeman by virtue of section 4378, General Code 
which reads: 

"The police shall preserve the peace, protect persons and property and 
obey and enforce all ordinances of council and all criminal laws of the state 
and the T:nited States. The fire department sha.ll protect the live~ and prop
erty of the people in case of fire, and both the police and fire departments shall 
protect the lives and property of the people in case of fire, and both the police 
and fire departments shall perform such other duties, not inconsistent here
with, as council by ordinance prescribes. The police and fire departments 
in every city shall be maintained under the civil service system, as provided 
in this subdivision." 

Section 4385, General Code, applies to marshals of villages and reads: 

"The marshal shall be the peace officer of the village and the executive 
head under the mayor of the police force. The marshal, deputy marshals, po
licemen or night watchmen under him shall have the powers confetTed by law 
upon police officers in all villages of the state, and such other powers not in
consistent with the nature of their offices as are confCtTed by ordinance." 

Section 4386, General Code, provides: 

"He shall suppress all riots, disturbances and breaches of the peace, and 
to that end may call upon the citizens to aid him. He shall atTest all dis
orderly persons in the corporation and pursue and arrest any person fleeing 
from justice in any part of the state. He shall arrest any person in the act 
of committing any offense against the laws of the state or the ordinances of 
the corporation, and forthwith bring such person before the mayor or other 
competent authority for examination or trial, and he shall receive and execute 
any proper authority for the atTest and detention of criminals fleeing or es
caping from other places or states." 

Each of the foregoing officers are made, by the statutes, peace officers, with power 
to atTest and execute original process. 

The county detective is appointed to aid the prosecuting attorney. 
Section 2916, General Code, gives certain powers to the prosecuting attorney, 

and reads: 

"The prosecuting attorney shall have power to inquire into the com
mission of crimes within the county and shall prosecute on behalf of the state 
a.ll complaints, suits and controversies in which the state is a party, and such 
other suits, matters and controversies as he is directed by law to prosecute 
within or without the county, in the probate court, common pleas court and 
circuit court. In conjunction v.ith the attorney general, he shall also pros
ecute cases in the supreme court arising in his county. In every case of con
viction, he shall forthwith cause execution to be issued for the fine and costs, 
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or costs only, as the case may be, and faithfully urge the collection until it is 
affected (effected), or found to be impracticable, and forthwith pay to the 
county treasurer all moneys belonging to the state or county, which come 
into his_possession as fines, forfeitures, costs or otherwise." 

The prosecuting attorney is given the power to inquire into the commission of 
crimes. Thi's does not make him a peace officer, and he is not a peace officer with 
power to arrest or to execute criminal process. 

The duty of the county detective is to aid in the collection and discovery of tes
timony in criminal cases. There is no authority to break doors in order to collect or 
discover testimony for a criminal trial. The authority to break doors is to make an 
arrest or to suppress a breach of the peace. 

The office of county detective, or secret service officer, as stated in the statute, 
is a statutory office, and the duties granted him by the statute do not authorize him 
to make arrests or to execute criminal process as su,ch officer. He is not, therefore, 
a peace officer, and his power to break doors to suppress or prevent a breach of the 
peace is the same as that of any other person who is not a peace officer. 

The statutes provide for the issue and service of a search warrant in certain cases. 
Section 13482, General Code, provides: 

"A justice of the peace, mayor or police judge may issue warrants to 
search a house or place: 

"4. For a gaming table, establishment, dev~ce, or apparatus kept or 
exhibited for unlawful gaming, or to win or gain money or other property, 
and for money or property won by unlawful gaming." 

Section 13483, General Code, provides: 

"A warrant for search shall not be issued until there is filed with the 
magistrate an affidavit particularly describ~ng the house or place to be 
searched, the person to be seized, and the things to be searched for, and 
alleging substantially the offense in relation thereto, and that affiant believes, 
and has good cause to believe, that such things are there concealed." 

Section 13484, General Code, provides: 

"The warrant for a search shall be directed to the proper Qfficer, and, by 
a copy of the affidavit inserted therein or annexed and referred to, shall show 
or recite all the material facts alleged in the affidavit, and particularly des
cribe the thing to be searched for, the house or place to be searched, and the 
person to be seized. Such warrant shall command the officer to search such 
house or place for the property or other things, and, if found, to bring them, 
together with the person to be seized, before the magistrate or another mag
istrate of the county having cognizance thereof. The command of the war
rant shall be that the search be made in the day ti.me, unless there is urgent 
necessity for a search in the night, in which case a search in the night may be 
ordered." 

This sect~on does not name the officer, but states that the warrant shall be issued 
to the "proper officer." A proper officer would be one with power to make arrest, or 
to execute criminal process. 

Section 13504, General Code, provides: 

"In executing a wan;ant for the arrest of a person charged with·an offense. 
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or a search warrant, the officer may break open an outer or inner door or 
window of a dwelling house or other building, if, after notice of his office and 
purpose, he is refused admittance. But an officer executing a search war
rant shall not enter a house or building not described in the warrant." 

This section gives the officer the power to break a door or window in the execu
tion of a warrant. It does not extend that power to a person who is not an officer. 
The officer oontemplated by this section is an officer with power to make arrests and 
to execute criminal process. It means a peace officer. The county detective, or secret 
service officer, appointed by virtue of section 1541, General Code, is not such peace 
officer. 

It is my concluRion, therefore, that the secret service officer appointed by virtue 
of section 1541, General Code, has no authority as such officer to break into a building 
in which gambling is reasonably believed to be going on. 

139. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

SCHOOLS-BOXWELL GRADUATE ENTITLED TO ADMISSION INTO 
ELEMENTARY SCHOOL. 

Under section 7644, General Code, which provides that each board of education shall 
establish a sufficient number of elementary schools to provide for the free education of the 
youth of school age, and under section 7681, which provides that schools of each district 
shall be free to all youth between six and twenty-one years of age, a pupil of that age who 
has received a Boxwell diploma and has jailed in his studies in the first year of the high 
school course, is entitled, if he so desires, to re-admiuion into the elementary school of his 
district. 

Under section 4750, General Code, a board of education is empowered tQ make such 
regulations as it deems necessary for the government of its employees and the pupils of the 
school. Under this section, the board may designate what studies such pupil shall be 
required to take. 

CoLUMBus, OHio, Februarv 5, 1913. 

RoN. ARTHUR VAN EPP, Prosecuting Attorney, Medina, Ohio. 

DEAR Sm:-I desire to acknowledge your letter of the date of December 17, 1912, 
wherein you inquire as follows: 

"In Medina township of this county there is a special school district 
designated as the Weymouth Special school district, and which maintains no 
high school of any class, the eighth grade being the highest of the school 
there maintained. · 

"I. 'A' is a pupil residing in said special district and who attended the 
school maintained therein and took the full course prescribed by the rules and 
regulations of the board of education, and fully completed and graduated 
from said school and then took the Boxwell-Patterson examination, passed 
and received the diploma provided by that law, and then entered the Medina 
high school, his tuition being paid by the board of education .of the special 
school district, as provided by law. 'A' failed to pass his examinations at the 
end of his first year's attendance at the Medina high school, and was therefore 

7-Yol. II-A. G. 
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not promoted, and he now seeks to again attend the school maintained in the 
special school district, and the question arises, is he legally entitled to attend 
said school. 

"2. If the pupil in question were to be permitted to again attend the 
school who would be charged with the duty designating the studies to be again 
taken and prescribed for him, and the class to which he might be attached?" 

In reply to your first question I desire to say section 7648 of the General Code 
defines an elementary school as follows: 

"An elementary school is one in which instruc1liil:m and training are 
given in spelling, reading, writing, arithmetic English language, English 
grammar and composition, geography, history of the United States, includ
ing ciyV. government, physiology and hygiene. Nothing herein shall abridge 
the power of boards of education to cause instruction and training to be 
given in vocal music, drawing, elementary algebra, the elements of agriculture 
and other branches which they deem advisable for the best interests of the 
schools under their charge." 

Section 7649 of the General Code defines a high school as follows: 

"A high school is one of higher grade than an elementary school, in which 
instruction and training are given in approved courses in the history of the 
United States and other countries; composition, rhetoric, English and Ameri
can literature; algebra and geometry; natural science, political or mental science, 
ancient or modern foreign languages, or both, commercial and industrial 
branches, or such of the branches named as the length of its curriculum makes 
possible. Also such other brarl'ches of higher grade than those to be taught in 
the elementary schools, with such advanced studies and advanced reviews of 
the common branches as the board of education directs." 

From the description of the schools maintained in Medina township, as set forth 
in your inquiry, it is my conclusion that said ~chool falls within the category of the 
elementary school, as defined by the above quoted sections. 

Section 7644 of the General Code provides that each board of education shall 
establish a sufficient number of elementary schools to provide for the free education of 
the youth of school age, as follows: 

"Each board of education shall establish a sufficient number of elemen
tary schools to provide for the free education of the youth of school age within 
the district under its control, at such places as will be most convenient for the 
attendance of the largest number thereof. Every elementary day school so 
established shall continue not less than thirty-two nor more than forty weeks 
in each school year. All the elementary schools within the same school dis
trict shall be so continued." 

From the facts as stated in your inquiry that the pupil in question finished the 
course of study provided in the schools of the Weymouth special school district, then 
attended the Medina high school after passing the Boxwell-Patterson exsmination, 
and then failed to pass the examination at the end of his first year in said high school, 
thereby failing to be promoted, it would seem to follow that said pupil has not satis
factorily completed his elementary education. Said elementary education is to be 
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furnished free to every youth of school age within the district wherein such youth lives 
by the board of education, os provided by section 7644, General Code, above quoted. 

Furthermore, section 7681, of the General Code, provides that the schools of each 
respective district shall be free to all youth between six and twenty-one years of age, 
as follows: 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards, or apprentices of actual 
residents of the district, including children of proper age who are inmates of 
a county or district children's home located in such a school district, at the 
discretion of its board of education, but the time in the school year at which 
beginners may enter upon the first year's work of the elementary schools shall 
be subject to the rules and regulutions of the local boards of education. But 
oil youth of school age living apart. from their parents or guardians and who 
work to support themselves by their own labor, shall be entitled to attend 
school free in the district in which they are employed." 

Therefore, in answer to your first question, I am of the opinion that said pupil is 
legally entitled to attend the schools in the Weymouth special school district. 

In answer to your second question, section 4750 of the General Code provides 
as follows: 

"The board of education shall make such rules and regulations as it deems 
necessary for its government and the government of its employes and the 
pupils of the schools. No meeting of a board of education, not provided for by 
its rules or by law, shall be legal, unless all the members thereof have been 
notified, as provided in the next section." 

In view of the provisions contained in said section and the authority thereby 
lodged in the board of education it follows that said pupil must pursue such studies of 
the respective grades as are prescribed and designated by the ru1es and regulations 
of the board of education of the said Weymouth special school district. 

140. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

SHERIFF PERMITTED EXPENSES OF MAINTAINING AUTOMOBILE . 
• 

The provision of section 2997, General Code, permitting a sheri.f! expenses of main
taining horses and vehicles necessary to the proper administration of the duties of his office, 
comprehends the payment of expenses for the maintenance of an automobile used by him 
in the performance of his official duties. 

CoLUMBus, OHIO, February 18, 1913. 

HoN. THO:IIAR L. PoGuE, Prosecuting Attorney, Cincinnati, Ohio. 

DF.AR Sm :-I am in receipt of letter of Hon. Charles .A,. Green, assistant prosocut
ing attorney, Hamilton county, Ohio, in which he inquires as to whether repairs on 
automobile maintained by the sheriff and used in the business of the county, may be 
properly paid by the county commissioners. 
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Section 2997 of the General Code provides in part as follows: 

"In addition to the compensation and salary herein provided the county 
commissioners shall make allowances quarterly to each sheriff * * * and 
sll expenses of maintaining horses and veh:icles necessary to the proper ad
ministration of the duties of his office. * * *" 

The part of section 2997, General Code, just quoted, was construed in the case 
of state ex rei. Denormandie vs. Commissioners of Mahoning county, found in 10 C. 
C. n. s. 398. The court said in part: 

"What, then, is the definition-the ordinary meaning-of the word 
'maintaiqing,' especially when applied to animals and vehicles? 

".A,ll lexicographers define maintenance as 'maintaining, supporting, 
upholding, keeping up, * * *' and the word maintain 'to hold or keep 
up in any particular state or condition, * * * to keep up.' So that 
the meaning of the word 'maintaining' as used in this section in reference to 
horses' and vehicles means supporting, sustaining, keeping up, supplying with 
the necessaries of life, a_!ld the legislature therefore in this provision only 
meant and intended that""sheriffs should be allowed the necessary expenses 
incurred in supporting, sustaining and supplying their horses with the neces
saries of life, and in keeping their vehicles in good condition, and not in the 
purchase of them." 

Section 2997, General Code, prior to 1911, did not authorize the sheriff to expend 
money for livery hire and only allowed expenses for maintaining horses and vehicles. 
So that, if he did not own his own vehicle he was not authorized to hire conveyances, 
and to meet the situation the legislature amended section 2997, General Code, and 
gave county commissioners authority to make allowances for necessary livery hire 
for the proper administration of the duties of the office. 

It was contended after the amendment that the phrase "livery hire," as used 
in this statute, did not include the hire of automobiles. This question was raised 
in the common pleas court of Franklin county, Ohio, in the case of state of Ohio ex rei. 
Sartain, as sheriff of Franklin county, against Sayre, auditor, et al. 

Judge Rathmell held that the sheriff under the amended section authorizing livery 
hire could hire automobiles. · 

The court said in part: 

"It is the contention of counsel for defendants that the phrase 'livery 
hire' as used in the statute does not include the. hire of automobiles; and 
cannot apply to any expenditure for the hiring of horseless vehicles. 

"It is not questioned that an automobile is a vehicle which is subject 
to hire. 

"Does the expense account (which was for hire of automobile by the 
sheriff for use in the performance of the duties of his office) fairly <'Orne within 
the provision for the allowance which may be made for necessary livery hire? 

* * * 
"It appears clear that by the intent of the statute that livery service 

necessary for the proper administration of the duties of the sheriff's office 
may be paid for by the commissioners. 

"The word 'livery' is used in a number of senses. ~ * * 
"The standard dictionary defines 'livery' in one of its accepted senses as 

'The keeping of horses and vehicles ready for hire.' 'A livery man is one 
who keeps a "livery stable." ' 'A livery sta~le is a building where horses or 
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vehicles are kept or let for hire.' (19 A. & E. Enc. of Law 430.) A livery 
stable 'A place where horses and vehicles are kept for hire.' (Eng. L. Diet.) 

"From their definition, it would appear that as 'livery' pertains to the 
keeping of horses and vehicles ready for hire, or the keeping of horses or 
vehicles ready for hire, that to constitute 'livery hire' it is not necessary 
that both horses and vehicle~> be connected with the letting or transaction; 
that the hire of a horse from a liveryman can constitute 'livery hire' within the 
unstrained meaning of the definition; and the hire of a vehicle would likewise 
constitute 'livery hire.' 

"It is not uncommon that liverymen keep and maintain automobiles, 
in connection with horses and carriages, for hire to their customers. And 
automobiJes are maintained alon-e in stables or buildings for hire. 

"In 28 Cyc. 42 the following definition appears: 'The public garage i.s 
the modern substitute for the l,ivery stable and may be defined as a building 
or inclosure for the care and storage. of motor vehicles and in which motor 
vehicles are kept for hire.' 

"General Code 13130, where penalty is provided against hiring certain 
animals or vehicles with intent to defraud the owner or keeper of a livery 
stable, 'Automobile' is mentioned as one of the vehicles within the range of 
such hiring, which lends some support to the claims that an automobile is 
there recognized as a proper subject of a liveryman's business, and hence 
a subject of 'livery hire.' 

"An automobile is a vehicle, but to insist that 'vehicle' is the definition of 
'livery' is limited in meaning to horse-drawn vehicles, seems hardly warranted 
in modern usage of the word.'' 

I quote at length from this last decision because it has been contended by some, 
as before stated, that vehicles as used in section 2997, General Code, refers only to 
buggies and carriages. The Sayre case decides that the automobile is a t•ehicle within 
the meaning of section 2Y97, General Code. The sheriff may engage either horse, 
buggy or automobile under the term "livery hire." So that if the sheriff is the owner 
of a buggy or an automobile which he uses in the service of the county in connection 
with the duties of his office and he presents the bills for the repair of automobile they 
should be allowed. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 



1158 PROSECUTING ATTORNEYS 

141. 

AUDITOR, COUNTY-WARRANT MAY NOT BE DRAWN TO PAY JUDICIAL 
AND COURT EXPENSES AFTER APPROPRIATION FOR SUCH EX
PENSES HAS BEEN EXHAUSTED. 

Section 561,.9-Sd, General. Code, requiring that all expenditures by county commis
sioners within the six months of each fiscal year, shall be made for and within the appro
priations made and balances thereof, has modified section 5637, General Code, which 
provides that the auditor may draw his warrant upon the general or county fund for the 
payment of judicial and court expenses, when the fund appropriated for the same became 
inadequate. The latter section can now only be construed to empower the auditor to draw 
his warrant upon such fund as has been appropriated for the express purpose of caring 
for all expenditures not covered by special and detailed appropriations. 

CoLUMBus, Omo, March 7, 1913. 

HoN. JoHN J. WooLEY, Pr~secuting Attorney, Athens, Ohio. 

DEAR SIR:-I beg to apologize for not sooner replying to your letter of Decem
ber 20th. The unusual pressure of business, due to the legislative session, has occa
sioned some delay in this department in the answering of correspondence. 

You request my opinion upon the following question: 

"May the county auditor, under section 5637 of the General Code of 
Ohio, ·draw his warrant upon the county treasurer to pay judicial and court 
expenses after the amount appropriated for such expenses has been exhaUsted 
but .where there are funds in the treasury riot otherwise appropriate8.?" 

Section 5637, General Code, which you cite, after providing the rates which 
(prior to the enactment of the Smith one per cent. law, so-called) could be levied for 
the judicial fund by the county commissioners provides that, "In case such fund 
should become inadequate to meet the expenses of the courts, the general or county 
fund 'shall be drawn upon for the payment of such expenses." 

This section was enacted in 1902, 95 0. L., 465. Subsequently, in 1911, the leg
islature passed the Smith one per cent. law, so-called, which contained the follow
ing provision. 

"Section 5649-3d. At the beginning of each fiscal half-year the various 
boards mentioned in section 5649-3a of this act (including county commis
sioners) ·shall make appropriations for each of the several objects for which 
money has to be provided * * * and all expenditures within the follow
ing six months shall be made from and within such appropriations and balances 
thereof." * * * 

In other opinions I have held that the explicit provisions of the section last quoted 
permit of only one implied exception, namely: the expenditure of moneys acquired 
by the exercise of the borrowing power. Even this case is seemingly covered by the 
express language of section 5649-3d, but for reasons which I need not discuss at this 
time I am satisfied that such expenditures are not within the contemplation of the 
section. 

Section 5637 was passed at a time when there was no such requirement as is at 
present embodied in section 5649-3d, and its provisions are therefore inconsistent 
with the latter section. That is to say, when section 5637 was enacted the warrants 
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of the auditor were drawn upon and made payable directly from the funds in the county 
treasury. Such is not now the case; the auditor's warrants are now payable, not from 
the funds as such but from the appropriated funds-out of appropriation accounts, 
so to speak; except that the borrowing of money for a specific purpose is in itself an 
appropriation of the proceeds of the loan for that purpose. 

The general principle then which governs the question asked by you is that the 
county auditor no longer has any authority to issue warrants against any fund raised 
by taxation or otherwise derived from the current revenues of the county, but only 
against the appropriated parts of such funds. 

In my opinion, the utmost effect that can now be given to the above provisions 
of section 5637, which is certainly so inconsistent with section 5649-3d as to be sub
stantially amended, if not wholly repealed, by implication, by the enactment of the 
latter section, is to regard it as declaratory of the objects and purposes of the general 
account of the county. That is to say, if from the "general" or "county" fund, which 
is the proceeds of a certain levy made by the county commissioners, the commissioners 
have appropriated a "general" account-that is, an account from which it is intended 
that all expenditures not covered by the special and detailed appropriations are to be 
paid. The provision of section 5637, which has been quoted, might be regarded as 
authorizing the expenditure of such an appropriation after the amounts levied and 
appropriated for the judicial fund had been exhausted. I believe this to be thein
tention of the legislature, derivable from its somewhat ambiguous enactments. So 
that, if in Athens county the commissioners have created such a general appropri
ation account, they may use it for the purpose of meeting deficiencies in the judicial 
account: The county auditor may not, however, do precisely what you inquire about, 
namely: draw warrants for judicial expenses upon unappropriated balances in the 
general county fund. 

I anticipate that the answer which I have given to your question may raise in 
your mind the further question as to the method of paying judicial expenses after a. 
fund for that purpose has become exhausted in the event that there is not a sufficient 
amount in any general appropriation account to meet the deficiency. In my opinion 
the only provision which may lawfully be made for such a case is to borrow money to 
meet the expenses of the courts as they accrue from time to time. Without going 
into detail, suffice it to say that I am of the opinion that the expenses of the courts 
are legal charges against the county, regardless of any action of the county commis
sioners, i. e., are not contractual in their nature and must at all events be paid. That 
being the case, the commissioners have authority, under section 5656 of the General 
Code, to borrow money to provide for paying indebtedness so incurred; but they may 
not under this section anticipate the incurring of indebtedness. 

For the sake of accuracy, however, I am constrained to call your attention to 
section II of article XII of the constitution, as amended in 1912, which seems to cast 
some doubt upon the power of the commissioners under existing statutes to issue bonds 
for any purpose. Inasmuch as you do not ask this precise question, and because also 
I have not fully made up my mind as to the application of this section of the amended 
constitution, I do not pass upon the question which I have suggested in this con
nection. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 



1160 PROSECUTING ATTORNEYS 

143. 

TERMS OF OFFICE OF COUNTY BOARD OF VISITORS FIXED BY LEGIS
LATIVE ACT OMITTED FROM CODE BY CODIFYING C0:\1MISSION. 

AUhough the general assembly has provided in section 688-15, revised statutes,- for 
specific terms of office for the board of county visitors, this stat1tte was omitted from the 
General Code by the codifying commission. Since, however, sections 2971 and 2974, 
General Code, both recognize the existence of a term of office for such officers, there· is suffi
cient ambiguity in the stat1tles as they appear in the code to justify resort to the original 
acts in order to settle the same. The stat1tles aforesaid, therefore, providing terms of office 
must be held to control. 

CoLUMBus, OHio, March 28, 1913. 

HoN. L. T. CROMLEY, Prosecuting Attorney, Mt. Vernon, Ohio. 

DEAR Sm:-Your letter of January 9th received. You call my attention to the 
change made by the codifying commission in sections 2971 to 2976, inclusive, General 
Code. You state that: 

"The general assembly last acted upon these statutes in 1906, and as they 
amended they appear in year book 98, pages 27 and· 28. 

"You will oJ>,serve that the codifying commission omitted a very essential 
part of section 2971, when they failed to fix the beginning of the terms of the 
county board of visitors and also the length of terms. 

"The general assembly had provided (s'upra) that the terms should begin 
the first of May, and that two should serve for one year, two for two years 
and two for three years. The codifying commission omitted this entirely. 
The matter becomes important when considered with section 2973, which fixes 
a limitation of one hundred dollars for any one year by said board. Our audi
tor contends that the fiscal year should govern; that is, from September 1st 
to September 1st; but I oo.n see no reason for that holding. My own opinion is 
that under the present statute, as mutilated, the terms of the members begj,n 
from the day of their appointment, and if the probate judge sees fit, he could 
appo,int a new board each year, even to the extent of an entire new board." 

and request my opinion as· to the 1;ime when the terms of the board of visitors begin 
and how long they extend. 

Section 2971 of the General Code proVides as follows: 

"Between the first day of March and the fust day of April the judge of 
the probate court in eaC:h county shall appoint six persons, not more than 
three of whom shall hav~ the same political affiliation, who shall constitute a 
board of county visitors for the inspection of ail charitable and correctional 
institutions supported in whole or in part from the county or municipal funds. 
Three of such appointees shall be women. All vacancies in the board shall be 
filled in the manner provided by the original appointment for the unexpired 
term only." 
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This section, before it was codified, was found in 98 Ohio Laws, 28 (Section 633-15, 
Revised Statutes). It provides as follows: 

"The judge of probate court in all counties shall between the first day of 
:\larch and the first day of April appoint six persons, three of whom shall be 
women, and not more than three of whom shall have the same political affilia
tions, two of whom, as indicated by the appointing judge, upon the fixed 
appointment, shall serve for one year, two for two years, and two for three 
years, be!!;inning the first day of ::\lay, who shall constitute a board of county 
visitors for the inspection of all charitable and correctional institutions sup
ported in whole or in part from the county or mupicipal funds. All vacancies 
in the board, whether occasioned by the expiration of term, removal or other
wise, shall be filled in the manner that the original appointment is made and, 
when occurring at any time before the expiration of the term of appoint-
ment, shall be for the balance of the term only. * * *" 

The general assembly provided by said section that the terms of the board of 
county visitors should begin on the first day of May; and that two should serve for 
one year, two for two years, and two for three years; and provided by section 633-17, 
Revised Statutes (Section 2 of the same act), that the first appointments under that 
act should be made for such terms or parts of terms as should thereafter cause the 
terms of two members of said board to expire each year on the first day of March. 
The codifying commission omitted, in section 2971, General Code, all reference to the 
length of the terms of the members of the board, and seemingly provided that the 
members of such board should be appointed for no definite term, and removable at 
the pleasure of the probate judge, and that he should appoint six members each year. 

Section 2971 provides, in the last sentence, that "All vacancies in the board shall 
be filled in the manner provided by the original appointment for the unexpired term 
only." Here is, plainly, a reference to a term of office of the members of the county 
board. 

Section 2974, General Code, after reciting the duties of the board of visitors pro
vdes in part as follows: 

"Failure in the performance of these duties on the part of any member 
of the board for one year shall be sufficient cause for his or her removal by 
the judge of the probate court." 

As before stated, the codifying commission omitted to refer to the terms of the 
members, or at least makes them annual appointees by the probate judge. Section 
2974, just quoted, provides that any failure in the performance of his duties on the part 
of any member of the board, for one year, shall be sufficient cause for removal by 
the probate judge. This plainly creates an ambiguity in the statutes, or at least a 
conflict between sections 2971 and 2974, and also makes their meaning doubtful. 

In Rathburn vs. Hamilton, 4 App. Cas. (D. C.) 475, the supreme court of the 
United States said: 

"The general rule is perfectly well settled that where a statute is of doubt
ful meaning and susceptible upon its face of two constructions, the court may 
look into the prior and contemporaneous acts, the reason which induced the 
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act in question * * * and the purpose intended to be accom
plished by it to determine the proper construction. * "' * The 
whole doctrine applicable to the subject may be summed in the single observa
tion that prior acts may be resorted to to solve but not to create an ambiguity." 

It is also a well settled rule, and one peculiarly applicable to revisory statutes. 
that in the revision of statutes neither an alteration in phraseology nor the omission or 
addition of words in the latter statute shall be held necessarily to alter the construction 
of the former act. Conger et.al. vs. Barker's Administrator and Heirs, 11 0. 8., Page 1. 

Referring back to the original act, as to the meaning of section 2971, and supply
ing the parts omitted by the codifying commission, which is necessary to solve the 
ambiguity, I am of the opinion that the term of two of the members of the board of 
county visitors expire each year on the first day of March; that the probate judge 
shall appoint two members each year, for a period of three years; and the county com
missioners shall allow the board and its members, for annual expenses in any one year, 
the sum of one hundred dollars. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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144. 

COUNTY COMMISSIONERS-DISCRETIONARY DUTY TO COMPENSATE 
PERSON BITTEN BY ANI:\IAL AFFLICTED WITH RABIES. 

Under section 6862, General Code, the allowance of damages to a person bitten by an 
animal a.f!licted with rabies, rests with the discretion of the county commissioners, and the 
commissioners may 11Ulke such reasonable requirements for the purpose of investigation of 
the facts as they deem necessary. 

CoLUMBUs, Omo, March 31, 1913. 

HoN. HORACE L. S:IIALL, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter, dated December 21, 1912, 
which reads as follows: 

"Sections 5851 and 5852, General Code of Ohio, provide for the payment 
by the county commissioners of certain expenses incurred by persons who 
have been bitten by animals afflicted with rabies. 

"We have at present pending before the commissioners of this county a 
very peculiar case. A certain man, a resident of Cincinnati, Ohio, A. J. 
Conley by name, several months ago, while in thj.s city on business, was bitten 
one evening, after dark, by a dog which he says gave every appearance of 
having rabies, such as frothing at the mouth, etc. Mr. Conley proceeded to. 
have his wounds cauterized by a local physician and subsequently took a 
Pasteur treatment in Cincinnati, for which he rendered a bill, properly signed, 
to the commissioners of this county. 

"This office has refused to approve the bill, on the ground that no proof 
has been presented that the a'limal in the case was afflicted with rabies. I 
desire, however, to be fair in the matter and if, under the provisions of the 
sections above referred to, Mr. Conley is entitled to be reimbursed to the 
extent of his expenses I shall be very glad to approve the account. It has, 
however, been the policy of this office to insist in matters of this sort that the 
dog's head should be sent to Columbus and an ex'lmination and analysis made 
by the state board of health to determine beyond any reasonable doubt that 
the animal was so afflicted. In the absence of such proof I have always refused 
to approve such bills. 

"I very much desire the opinion of your office as to what is proper under 
the circumstances." · 

In reply thereto I would say that section 5851, General Code, provides as follows: 

"A person bitten or injured by a dog, cat or other animal afflicted with 
rabies, if such injury has cll.used him to employ medical or surgical treatment 
or required the expenditure of money, within four months after such injury 
and at a regular meeting of the county commissioners of the county where 
such injury was received, may present an itemized account of the expenses 
incurred and amount paid by him for medical and surgical attendance, veri
fied by his own affidavit or that of his attending physician; or the admin
istrator or executor of a deceased person may present such claim and make 
such affidavit. If the person so bitten or injured is a minor such affidavit 
may be made by his parent or guardian." 
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Section 5852, General Code, provides as follows: 

"The county commissioners not later than the third regular meeting, 
· after it is so presented, shall examine such account, and, if found in whole or 
part correct, and just, may order the payment thereof in whole or in part, 
out of the general fund of the county; but a person shall not receive for one 
injury a sum exceeding five hundred dollars." 

I have made a careful examination of the provisions of the General Code and find 
no other sections relating to a case such as you recite in your inquiry. Under said 
sections I am of the opinion that the commissioners, in deciding whether or not; an 
account, presented to them for payment under said sections, is correct and just, may 
go into the matter in ~ny manner which s~id board may desire to enlighten th"em 
thereon; and if, in the opinion of the board of commissioners, it was necessary to have 
the dog's head analyzed and examined by the state board of health, or any other per
son, either a physician or a chemist, for the purpose of assisting said board in deter
mining that the animai was so afflicted with rabies, they would have the right and 
power so to do. 

In any event, the payment of such account, under said sections, is discretionary 
with the board of commissioners; and; in my opinion, it is the duty of the board of 
commissioners, in the allowance of any claim under said sections, to be very careful 
and sure of the facts that are the basis of the claim against the county. But where 
the board is convinced of the correctness and the justice of the bill, and particularly 
of the fact that a person has been bitten or injured by a dog which is afflicted with 
rabies, they should exercise their discretionary powers with reasonableness. 

. Under section 5852 the commissioners may adopt any rules to compel the claimant 
to establis!l the correctness of the fact that said dog was afflicted with rabies, and the 
fact that his bill is just and correct. The commissioners, in my opinion, should deter
mine that said injury was not received through the neglect or carelessness of the person 
so bitten. · 

147. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DAMAGES-SECTIONS 6563-1, AND FOLLOWING, DO NOT REPEAL EXIST
ING JOINT COUNTY DITCH LAW. 

Since section 6663-1, and following, General Code, provide for the construction of 
joint county ditches, through a joint procedure on the part of the commissioners of each 
county, whilst the existing laws prouided for substantially a single county activity on the 
part of each board, since the new law does not cover the entire ground of the existing laws, 
and since a substantial amendment to the old law was passed, on the same day with the 
netv .law, the new law cannot be construed to repeal the old law by implication. 

CoLUMBus, 0Hro, March 19, 1913. 

HoN. W. J. ScnwENCK, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR Sm:-I have at hand your letter of :March 8th, wherein you tequest my 
opinion as to whether or not section 6563-1, General Code, and following, repealed by 
implication, sections 6536 to 6563, General Code, including the joint county ditch law 
found on pages 313 and 314 of 102 Ohio Laws, which was passed on the same day as 
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sections 6563-1 to 6563-48, General Code, as found on page 578 of 102 Ohio Laws. 
You call attention to the decision of Goff et al. vs. Gates, et al. Commissioners, decided 
by the supreme court, and reported in the Ohio Law Reporter, page 76, under date of 
January 13, 1912. 

The syllabus or the rase '"erened to is as follows: 

"1. An act of the legislature that faiis to repeal in terms an existing 
statute on the same subject-matter must be held to repeal the former statute 
by implication if the later act is in direct conflict with the former, or if the 
subsequent act revises the whole subject-matter of the former act and iH 
evidently intended as a substitute for it. 

"2. Section 2 of the act of the general assembly, passed ~lay 10, 1910, 
entitled: 'an act to provide for the laying out, construcdon, repair or improve
ment of any public road or any part thereof and for the straightening, widen
ing or altering and draining of the same by the county commissioners,' is in 
direct conflict with section 6926, General Code, and, therefore, repeals said 
section of the General Code by implication. 

"3. The act of the general assembly of ~lay 10, 1910, completely 
revises <he whole subject-matter covered by sections 6926 to 6956, General 
Code, inclusive, and is evidently intended as a substitute for these sections, 
and, therefore, repeals the same by implication." 

Of the law upon the question of whose repeal you inquire, permit me to cite sec
tions 6536, 6537, 6540, 6556, 6557, 6558 and 6559, General Code. 

"Section 6536. Ditches, drains or wate.c.!ourses which provide drainage, 
or, when constructed, will provide drainage ferr lands in nwre than one county, 
may be located, constructed, cleaned, repaired, straightened, widened, altered, 
deepened, boxed or tiled, as provided in this chapter and the laws prescribing 
for locating, constructing, cleaning, repairing, straighten-ing, widening, altering, 
deepening, boxing or tiling bingle county dilche::;, drains or wa.lctcourses. 

"Section 6537. When a ditch or improvement is proposed, which will 
require a location in more titan one county, application shall be made to the 
board of county commissioners of each of such counties, and the surveyor or 
engineer shall make a report for each county. Application ferr damages shall 
be made, and appeals j1·om the finding of the commissioners, in joint session, 
locating and establishing such ditch, and from the assessment of damages or 
compensation, shall be taken to the probate court of the county in which the 
greatest length of such ditch err improvement is located. A majerrity of the com
missione1·s of each county, when 'in joint ~;es:,ion, shall be competent to locate 
and establish such ditch or improvement. X o county commissioner shall serve 
in any case.in which he is personally interested; and any two commissioners 
of their respective counties, may form a quorum for the transaction of business 
under this chapter. 

"Section 6540. When the board of county commissioners of an upper 
county shall cause to be located, constructed, cleaned, repaired, straightened, 
widened, altered, deepened, boxed or tiled, a ditch, drain or watercourse, the 
water from which flows into an adjoining county, or into, or finds an outlet in a 
ditch, drain or watercourse constructed, err being constructed in an adjoining 
county, or when the board of county commissioners of a lower county shall 
cause to be located, constructed, cleaned, repa,ired, straightened, widened, 
altered, deepened, boxed or tiled, a ditch, drain or watercourse, which is, or 
may be an outlet !err a ditch, drain or watercourse of lands of an upper county, 
or which, by reason of a proposed improvement thereof, will provide beUer 
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drainage, (J1' a more sufficient outlet, drain or watercourse for lands of an upper 
county, (J1' finds it necessary to locate, construct, clean, repair, straighten, widen, 
alter, deepen, box or tile a ditch, drain or watercourse of a lower county, in 
order to secure a sufficient and proper outlet for a proposed ditch, drain or 
watercourse of an upper county, the commissioners of such upper county shall 
pay the commissioners of such lower county such sum as is agreed upon by the 
commissioners of both counties (or the use and benefit of such outlet. The 
commissioners o{ such upper county shall apportion such sum to the lands in 
their county, for whose benefit such ditch was or is constructed. 

"Section 6556. Proceedings for the location, construction, cleaning, 
repairing, straightening, widening, altering, deepening, boxing or tiling either 
of such ditches in either the upper or lower counties, whether or not they were 
originally constructed as joint ditches, or whether or not the ditch to be 
located and constructed might be a joint ditch, may be commenced and con
ducted in the manner provided in this chapter, and the laws relating to single 
rounty ditches. 

"Section 6557. In addition to the procedure provided by law for the 
location, construction, cleaning, repairing, straightening, widening, deepen
ing, boxing or tiling of a ditch which fui-nishes, or may furnish drainage for 
more than one county, proceedings shall be commenced and conducted in the 
manner provided by law for the location and construction of joint ditches, 
when a majority of each board of commissioners of such county so agree. 

"Section 6558. When the county commissioners do not agree or deter
mine to proceed under the laws for the construction of joint ditches, and the 
board of commissioners of the lower county unanimously agree that such im
provement is necessary or will be conducive to the public health, convenience 
or welfare, and the line described is t.he best route, the proceedings in reference 
thereto shall be conducted as provided in this chapter and the laws for single 
county ditches. The proceedings shall be conducted by the commissioners 
of the lower county. 

"Section 655'9. When a ditch needs to be cleaned, repaired or enlarged, 
which has been located in more than one county, an owner of a lot or tract of 
land, which was assessed for its construction, may make a written statement 
to the commissioners of either of said counties, setting forth such necessity. The 
commissioners shall forthwith appoint a disinterested freeholder of the county 
or an engineer, to examine such ditch, whose compensation shall be as in 
other cases, and who shall be sworn to go upon the line thereof, carefully make 
such examination, make an estimate of the amount of work to be done and 
the amount of money required therefor and fix the portion thereof that the 
owner of each lot or tract of land, and each corporation, county or township 
assessed for the construction thereof or that may be benefited by such clean
ing, repairing or enlarging, should be assessed for such improvement." 

These sections represent the foundation points of the old laws providing for the 
improvement of joint county ditches. 

Under section 6536, General Code, it is provided that ditches, drains or water
courses which provide drainage or when constructed will pro\-ide drainage for lands 
in more than one county, may be improved as provided in this chapter, and the laws 
prescribing j(Jl' improvement of single county ditches, drains (J1' watercourses. Under this 
statute, such procedure as is necessary in the construction of a joint county ditch, 
which is not found provided for in this chapter relating to joint county ditches, must 
find its dirertions in the chapter relating to single county ditches. 

Pnder section 6537, General Code, applicatj.op for a joint (:Ounty ditch improve-
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ment must be made to the board of county commissionera of each county, and the 
surveyor or engineer shall make a report for each county. In the case of Chesbrough 
vs. Commissioners, 37 Ohio State, page 514, the court said, in construing this section: 

"The joint action consists in the finding that the provisions of law, prelim
inary to the consideration of the petition on its merits, have been complied with, a 
finding that the propose-1 ditch is conduciL·e to the public heaUh, convenience or wel
fare, the location of the same, if they so find, and the apportionmwl of the costs and 
work of construction. 1f damages are claimed, the application therefor must 
be made to the commissioners of the county where the land is situated. The 
joint-session has nothing to do with the assessment of damages for property appro
priated. It locates and establishes the ditch, and apportions the cost of its loca
tion and construction, and damages, if any, to the persons owning lands through, 
or in the vicinity of which, the proposed ditch is to be constructed. Ai3 the ditch 
is an entirety and lies in more than one county, the statute requires the con
current artion of each county to locale and establish it, and to apportion among 
land owners its aggregate cost. A majority of each board, in joint session, and 
not a majority of the joint board, is required. Hence each board acts as an 
integral part of the joint body. The assumption that the commissioners of 
either county are acting and exercising authority over the internal affairs of the 
other county, is therefore not well founded." · 

Under the plan herewith provided, therefore, it is contemplated that the county 
commissioners of each county shall assume cot&rol and direction of practically all 
procedures within their respective counties. The allowance of damages, letting of 
contracts, and sending of notices and publications, must be cared for by the officials 
of the county in which the respective part of the ditch is constructed. The work of 
the boards, when assembled, jointly, consists solely in locating and establishing the 
ditch and apportioning the costs and assessments to the respective counties; and even 
in these joint matters, a majority or' the commissioners of each county is necessary 
for valid action. 

Under ~ection 6539, General Code, when the county commissioners in joint 
sessions find in favor of the improvement, but are unable to agree upon the apportion
ment of the costs, of such location and consttuction which shall be made to each of 
the counties, action may be brnught in the common pleas court, whereby such court 
may appoint th!'ee disinterested free holders to make the apportionmen". Aftet final 
determination of these free holders, report of the findings are made to the commis
sioners of each county, and each board is then required to proceed as in the case of 
single county ditches. 

These statutes, to wit, sections 6536 to 6539, inclusive, represent the original Jaw, 
providing for the improvement of joint county ditches. 

Owing no doubt to the fact that it was found in the attempted application of this 
law that necessity or public convenience often required ;he improvement or construc
tion of joint county ditches, when an agreement therefor could not be obtained between 
the commissioners of the counties, this law was supplemented by an act appearing 
first in 86 Ohio Laws, page 123. This supplemental law provided for improvement 
of joint county ditches, ·without agreement of the different counties, and presented a 
procedure by which a county benefited by a ditch, constructed in another county, may 
be compelled to contribute for the benefit thereby received. This law has been several 
times amended and now appears in the General Code as sections 6540 to 6558, inclusive. 

Section 6540, above quoted, provides in general, that when a ditch is constructed 
or improved in one county which will work consequent benefit to another county, the 
comity benefited. shall pay to the county in which such improvement is constructed, 
such sum as the commissioners of both counties agree upon for the use and benefit; 



1168 PROSECUTING ATTORNEYS 

and in the following sections it is provided that when the county commissioners of a 
county so benefited, upon notice, refuse to take action toward any such agreement, 
procedure may be had for the appointment of free holders by the probate courts of each 
county, which free holders sha.ll be required to estiffiate and report the amount which 
should justly be paid by the upper county to the lower county for the benefit received 
from such improvement. 

Under these statutes as under the first statutes, the procedure, beyond that of 
the mere agreement of compensation between the two counties and the compulsion 
of such compensation through the probate court, is subswntiaUy a single county ditch 
procedure. 

Under sections 6556 to 6558 of these later statutes, provision is made whereby in 
the constructing of a ditch in one county which will afford benefit. to another county, 
procedure may be had by agreement of the county commissioners of each county, 
through the common pleas court, as provided by section 6539, instead of through the 
probate court as provided by section 6.543 (see Commissioners vs. Commissioners, 
10 0. C. C., N. S., page 25); and that if the county commissioners do not agree pro
cedure must be had through the probate court as provided by the latter statute. 

Section 6559, and following, above quoted, provide for a method of cleaning, 
enlarging or repairing joint county ditches under the somewhat similar procedure to 
that in construction as herein outlined. 

Having thus briefly outlined t.he procedure set out in the old law for joint county 
ditches, attention may be had to the later Jaw appearing in 102 Ohio Laws, page 575, 
and in the General Code, as sectio• 6563-1, which it is suggested may have repealed 
the old law. 

Sections 6563-1 to 6563-8, inclusive, General Code, which are ;lS follows, present 
an index as to the general nature of the plan contemplated by the new la"jV. 

"Section 6563-1. When it is proposed to construct 01 improve a ditch or 
to improve or straighten a natural watercourse which will require location in 
two or more counties, or which will cut off any of the water which flows ini{) one 
county from one or more counties, such improvement may be made according 
to the· following provisions: A petition for such improvement shall be filed 
by fifty or more -persons interested therein with the auditor of one of said 
several counties. 

"Section 6563-2. Any ditch constructed under the provisioiJs of this 
act may be so constructed that it will take the water out of its nat mal course 
and cause the same to flow through said ditch in a different direction and find 
its outlet at a diffetent place than it would naturally. 

"Section 6563-3, Said petition shall set forth the general charucter of 
the proposed improvement together with the route and termini thereof and 
the different counties affected thereby, together with the prayer for the loca
tion thereof, and shall contain a statement of the time at which it is desired 
that the commissioners shall meet. for the consideration thereof. 

"Section 6563-4. Said petitioners shall file with said petition a bond 
with sufficient sureties to the satisfaction of the auditor with whom said 
petition is filed, payable to the state of Ohio, conditioned that. the petitioners 
will pay all costs and expenses made and incurred on account of the filling of 
said petition in case the joint board shaH not cause surveyors to be appointed 
as herein provided. 

"Section 6563-5. Upon the filing of said petition, the auditor of the county 
in which the same is filed shaH give notice to the auditors of the other counties 
affected by said ditch improvement of the filing thereof and each of said auditors 
shaH give notice to the commissioners of his county of the filing thereof, arid 
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the time set fur the hearing of the same, and it shall be the duty of the cmn
missiqners of said several counties to meet at the office of the commissioners of 
the county having the largest population at the time named in said petition. 

"Section 6563-6. When said commissioners so meet they shall constitute 
a joint board of county commissioners and the chairman of the board of com
missioners of the county in which the petition was filed shall be the temparary 
chairman of said joint board. Said board shall organize by electing one of 
their number permanent chairman and by choosing the auditor of one of said 
counties to be the secretary of said joint board and shall determine the place 
at which the meeting of said joint. board shall be held. And the next meeting 
of said joint board shall be held not earlier than twenty days nor later than 
thirty days after said meeting at which said joint board shall organize. 

"Section 6563-7. A majority of the members of said joint board shall 
decide all questions before sairl joint board, and all votes shall be 'yea' and 'nay' 
and recorded on the record, and if a majority of the members of said joint 
board find that said ditch or improvement is necessary and will be conducive 
to the public health, convenience and welfare, then said ditch or improve
ment shall be constructed as prayed for in said petition or in substantial 
compliance therewith, as may be ordered and directed by said joint board, 
and said joint board shall have the power to change the route of said proposed 
ditch, keeping the general course named in the petition, and said joint board 
shall have the power to adjourn from time to time as the business thereof may 
be required. 

"Section 6563-8. After having determined the place at which the future 
meetings of said board shall be held the secretary of said joint board appointed 
shall notify the auditors of the several counties of the place at which the 
meetings of said joint board shall be held and of the next meeting thereof, as 
provided in section 5 (General Code, section 6563-5), and it shall be the duty 
of the auditor of each county to cause notice of the filing of said petition and 
the prayer thereof and the fact that the prayer of said petition will be consid
ered by sa.id joint board at said meeting giving the date and place thereof to be 
pubtished in two newspapers of opposite polities published and having gen
eral circulation in his county. Said notice shall be published one week and 
shall be evidenced by the certificate of the auditor copied upon the record." 

Under this new law, a petition signed by fifty persons shall be filed with the auditor 
of one of said several counties. The petit.ion must state the date upon which the com
missioners are expected to meet. The auditor is required to notify the auditors of the 
other counties of the time set for the hearing of the petition, and the commissioners 
are required to meet at said time in the largest cQ\mty. All further proceedings of 
the statutes provide for joint action of said board in all procee"dings. 

Under section 6563-9, General Code, the joint board order the county surveyor 
of each county to go over the line of the improvement, to make plans, specifications 
and profiles and to estimate the cost together with a map to show all the lands in each 
county which will be affected. 

Under section 6563-11, General Code, said surveyors shall constitute a joint 
board of surveyors and shall act jointly. 

Under section 6563-13, General Code, reports of said surveyors shall be made to 
the joint board and hearing shall be conducted by said joint board. 

The joint board, under section 6563-22, shall hear claims for compensation and 
damages and under section 6563-26, the joint board shall determine and apportion 
the cost and expense of the ditch improvement. Under section 6563-39, such board 
sells the work of construction and sections 6563-42 and 6563-43 provide payment of 
compensation and damages by a joint arrangement between the counties. 
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This brief consideration is sufficient to make it clear that the procedures out
lined under the respective laws, with respect to which the question of conflict arises, 
are totally and substantially different. The first provides for a clean cut jurisdiction 
over the ditch construction in each county by a board of county commissionets of that 
county, and for the compulsion for compensation for an improvement made in only 
one county, by another county benefited thereby; the second act provides clearlyfor 
the improvement of joint county ditches by a clean cut joint procedure in which the 
county commissioners of each county take part. and whereby a majority of the joint 
board controls. 

A second distinction between the two laws is clearly presented in the matters 
covered by each; thus, the first law, under sections 6536 and 6537, comprises ditches, 
drains or watercourses which provide drainage or when constructed will provide drain
age for lands in more than one county, or which will require location in more than one 
county. Under section 6540, this old law further provides for the improvement of 
ditches, first, "the water from which flows into an adjoining county, or into, or finds 
an outlet in a ditch, drain or watercourse constructed or being constructed in an ad
joining county;" second, a ditch constructed or improved by a lower county which is 
or may be an outlet for a ditch, drain or watercourse, of lands of an upper county; 
third, a ditch improved by a lower county which will provide better drainage or a 
more sufficient outlet for drains of an upper county; fourth, a ditch constructed by a 
lower county made necessary in order to secure a sufficient and proper outlet for a 
proposed ditch, drain or water course of an upper county. 

The ditches which are authorized to be improved under the new law, under sec
tion 65'63-1, General Code, are merely those which will require location in two or more 
counties or which will cut off any of the water which flows into one county from one 
or more counties. 

It is clear that the second law does not always include a ditch constructed or im
proved by the county commissioners of the lower county, which is or may be an outlet 
for a ditch drain or watercourse for lands in an upper county, or which by reason of its 
construction or improvement will provide better drainage or a more sufficient outlet, 
drain or watercourse for lands of an upper comity. In short, the second law does not 
include the improvement by a lower county which acts as a benefit to the upper county 
without requiring ditch construction or improvement in the upper county. The 
second law, therefore, does not fully cover the ground of the former law. 

It is held by this department that the first laws do not provide improvement of 
living stream~ and in all ptobabilities the second law was passed to make provisions 
for such. The fact that the second law also permit~, under the procedure therefor 
outlined, the improvement of ditches, drains or watercourses, appear to present about 
the only element of similarity between the two laws. 

Having thus briefly reviewed the provisions of both laws, permit me to cite the 
following in Sutherland Statutory Construction, on page 465: 

. "In Winslow vs. Morton the court sums up the general principles touch
ing implied repeals in the form of rules which it formulates as follows: 

" '(I) That the law does not favor a repeal of an older statute by a later 
one by mere implication.' 

" '(2) The implication, in order to be operative, must be necessary, and if · 
it arises out of repugnancy between the two acts, the later abrogates the older 
only to the extent that it is inconsistent and irreconcilable with H. A later 
and an older statute will, if it is possible and reasonable to do so, be always con
strued together, so as to give effect not only to the distinct parts or provisions 
of the latter, not inconsistent with the new law, but to give effect to the older 
law as a. whole, subject only to restrictions or modifications of its meaning, 
when such seems to have been the legislative purpose. A law will not be 
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deemed repealed because some of its provisions are repeated in a subsequent 
statute, except in so far as the latter plainly appears to have been intended by 
the legislature as a substitute. 

" '(3) Where the later or revising statute clearly covers the whole sub
ject-matter of antecedent acts, and it plainly appears to have been the pur
pose of the legislature to give expres'lion in it to the whole law on the subject, 
the latter is held to be repealed by necessary implication.' 

"Repeals b:y implication are not favored. This means that it is the duty 
of the court to so construe the acts, if possible, that both shall be operative.'' 

and on page 511: 

"If, by fair and reasonable interpretation, acts which are seemingly 
incompatible or contradictory may be enforced and made to operate in harmony 
and without absurdity, both will be upheld, and the latter one will not be 
regarded as repealing the others by construction or intendment. As Jaws 
are presumed to be passed with deliberation and with a full knowledge of all 
existing ones on the same subject, it is but reasonable to conclude that the legis
lature, in passing a statute, did not intend to interfere with or abrogate an:y 
former law relating to the same matter, unless the repugnancy between the 
two is irreconcilable.'' 

In connection furthermore with your own statement to the effect that an amend
ment to the old law appears in 102 Ohio Laws, on pages 313 and 314, which was passed 
on the same day as were section 6563-1 and following, page 513 of the same authority 
presents the following: 

"A~ts passed at same session-Provisions in same act.-The presumption 
is stronger against implied repeals where provisions supposed to conflict are in 
the same act or were passed at nearly the same time. In the first case it would 
manifestly be an inadvertence, for it is not supposable that the legislature 
would deliberately pass an act with conflicting intePtions; in the other case 
the presumption rests on the improbability of a change of intention, or, if 
such change had occured, that the legislature would express it in 2 different 
act without an express repeal of the first. 'Statutes enacted at the same 
session of the legislature should receive ll construction, if possible, which will 
give effect to earh. They are within the reason of the rule governing the 
construction of statutes in pari materia. Ellch is supposed to speak the mind 
of the same legislatme, and the words used in each should be qualified and 
restricted, if necessary, in their construction and effect, so as to give validity 
and effect to every other act passed at the same session.' The presumption 
is that different llcts pllssed at the same session of the legislature are imbued 
by the same spirit and actuated by the same policy, IJnd that one was not 
intended to repeal or destroy another, unless so expressed. Where two arts 
llre passed or go into effect on the same day it is strong evidence that they 
were intended to stand together. So where ilie later law was the first to be 
introduced.'' 

In conclusion, therefore, in view of the express language of the decisions of the 
supreme court referred to by you and of the authority of Sutherland, above stated, 
since entirely different procedures are contemplated by the respective Jaws, the 
first providing for single county activities, very largely, and the latter for joint county 
action exclusively; since the second act does not cover the same ground as the first 
act and since, furthermore, the legislature at the same session and on the very same 
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day, as it passed the new law, also passed a very substantial amendment to the old 
law, I am of the opinion that both !awe; must be 1ecognized and that the late1 act can 
in no sense be held to have repealed the former. 

148. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY SURVEYOR MAY NOT BE ALLOWED EXPENSES AND PER DIEM 
FOR ATTENDANCE AT GOOD ROADS CONGRESS. 

inasmuch as such seroices are not imposed by the stal1ites, nor their compensation 
authorized, a county surveyor rna.y not be pennitted an allowance by the county commis
sioners of per diem and expenses, whilst attending the good roads congress held outside of 
his own county. 

CoLUMBUs, OHIO, :Vlarch 22, 1913. 

HoN. EDwARD C. TuRNER, Prosecuting Allorney of Franklin County, Columbus, Ohio. 
DEAR Sm:-

ATTENTION m· MR. SHERMAN. 

I am in receipt of your letter of January 16, 1913, wherein you inquire as follows: 

"I have a letter from the board of county commissioners of Franklin 
county, Ohio, enclosing two bills submitted by Hugh K. Lindsay, county sur
veyor, one in the sum of $13.60, for expenses in attendance at the good roads 
congress held in Cincinnati, December 3rd and 4th, 1912, the other in the sum 
of $110.00 for per diem as surveyor of Franklin county during the month of 
December, 1912, including the dates December 3rd and 4th, while in atten
dance at said congress. Said board of commissioners have requested an opin
ion as to the legal right or authority of said board to allow the expense account 
of $13.60; also the per diem for the days in December 3rd and 4th, 1912." 

In reply to your inquiry as to the legal right or authority of the county commis
sioners to allow to the county surveyor the expense account of $13.60 for attending a 
good roads congress in Cincinnati on December 3rd and 4th, 1912, I desire to say that 
section 2786 of the General Code provides that the county commissioners shall pro
vide fixtures and equipment for the office of the county surveyor, and also certain ex
penses of the county surveyor and his deputies in the performance of thPir official 
duties as follows: 

"The county surveyor shall keep his office at the county seat in such 
room or rooms as are provided by the county commissioners, which shall be 
furnished with all necesnry cases and other suitable articles, at the expense 
of the county. Such office shall also be fu!nished with all tools, instruments, 
books, blanks and stationery necessary for the proper discharge of the official 
duties of the rounty surveyor. The cost and expense of such equipment shrll 
be allowed and paid from the general fund of the county upon the approval 
of the county commissioners. The county surveyor and each assistant and 
deputy shall be allowed his reaso~able and necessary expenses incurred in 
tl;le performance of his official duties." 

I am unable to find any other statute providfng for the payment of expenses of 
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the county surveyor by the county commissioners, except as provided in section 2801 
and section 2802 of the General Code, which sections are as follows: 

"Section 2801. When so directed by the count!{ commissioners of hi~ 
county, the county smveyor shall procure from the general land office, or any 
office in this state where they may be procured, a certified plat, together 
with the field.notes of the corners and be.a.ring trees to each section, quarter 
section, lot or original survey in his county, and cause it to be preserved in a 
book by him provided for that purpose, which shf ll be deposited in the sur
veyor's office for the use of the land-holders in such county. A certified copy 
from such book by the surveyoT shall be receh·ed as prima facia evidence, 
when the original would be received. 

"Section 2802. The expense~ incurred by 1eason of the preceding sec
tion shall be paid from the county treasury on the warrant of the auditor. 
For making and recording or for transc1ibing plats, or maps, the surveyor 
shall receive such reasonable compensation as the commissioners order, not 
exceeding the amount allowed by law foi similar services, and for indexing, 
the same fees as are allowed to recorders." 

It follows that under sections 2801 and 2802 expenses can be allowed by the 
county commissioners when the latter direct the county surveyor to procure from the 
general land office or any office in this state where they may be procured, u certified 
plat, together with field-notes of corners and bearing trees to each section, quarter 
section, lot or original survey in this county; said sections do not cover the question 
involved in your inquiry, however. 

Reverting again to section 2786 of the General Code, supra, it is to be noted that 
said section specifically provides that the county surveyor shall be allowed his reason
able and necessary expenses incurred in the performance of his official duties. It cannot 
be said that attending a good roads congress in Cincinnati is a part of the official duties 
of such surveyor, and such expense not being provided for by the statutes, this de
partment is constrained to hold that said item of $13.60 cannot be allowed legally by 
the county commissioners. 

In answer to the other branch of your inquiry as to the legal right or authority of 
the board of county commissioners to allow the county slll"Veyor his per diem for the 
days December 3rd and 4th, 1912, while so attending said good roads congress in Cin
cinnati, I desire to say that section 2822 of the General Code provides that the county 
surveyor when employed by the day shall receive five dollars for each day and his 
necessary a<'tual expenses. The term "salary" means annual or periodical payment 
for services. (Thompson vs. Phillips, 12 0. S., 617). Employment by the day at 
the rate of five dollars per day comes 'vithin the term "compensation" rather than 
salary. (See Gobrecht vs. Cincinnati, 51 0. S., 73). An allowance by the day or per 
diem comes within the term "wages" (See Cowden vs. Huff, 10 Ind., 85). A per diem 
as provided in section 2822 being an allowance rather than a salary, it follows there
fore that such surveyor is only entitled to five doll.\rs for each day that he spends in 
the actual service of the county. It can hardly be said that the two days spent by the 
surveyor in attending the good roads congress at Cincinnati were spent in the actual 
service of the county. 

This department, for the foregoing reasons, is constrained to hold that said sur
veyor is not entitled to the per diem allowance for said dates, December 3rd and 4th, 
1912. 

Very truly yours, 
TIMOTHY 8. HoGAN, 

Atturney General. 
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151. 

JOINT COUNTY DITCHES-PROCEDURE FOR IMPROVEMENT OF NAT
URAL WATERCOURSE-POWERS OF JOINT COUNTY BOARD. 

Inasmuch as the procedure outlined in section 6536, and foUowing, General Code, 
provide for the improvement only of ditches, drains or watercourses, in accordance with 
the general use of these terms in the statutes, these provisions do not authorize the improve
ment of rivers, creeks or runs. 

Section 6563-1, General Code, and following, however, provide for the improvement of 
ditches and natural watercourses, and in accordance with the use of the term natural water
course in the statutes generally, these sections authorize the improvement of living streams, 
such as rivers, creeks and runs. 

CoLUMBUs, 0Hro, February 21, 1913. 

HoN. HoMER E. JoHNSON, Prosecuting Attorney, Marion, Ohio. 
and 

HoN. CHAS. F. CLosE, Prosecuting Attorney, Upper Sandusky, Ohio. 

GENTLEMEN:-! have at hand your communications requesting my opinion upon 
the powers of a joint board of county commissioners to construct an improvement 
along a natural water course. 

The material portion of the communication of Mr. Johnson, prosecuting attorney 
at Marion, Ohio, which follows herewith, substantially sets forth the question·: 

"As per copy of ditch petition hereto attached the joint board of county 
commissioners of Wyandotte and Marion counties are considering the con
struction of an improvement some six miles in length and about four miles of 
which is in the channel of Tymochtee creek, a part of the four miles being in 
each of the aforesaid counties. * * * * 

"1. Has a joint board of county commissioners authority to improve 
channels of rivers, creeks and runs? 

"2. Has a joint board of county commissioners authority to improve 
the channel of a river, creek or run other than that laid down in section 
6563-1, Vol. 102, pp 5., et seq. 0. L. 

"3. Has a joint board of county commissioners authority to convert a 
river, creek or run into a drain, ditch or water-course? 

"4. Does the term 'natural water-course' as used in section 6563-1, 
Vol. 102, pp. 575-, Ohio Laws, mean 'river, creek and- run, or does it mean 
drain, ditch or water-course?' 

"5. Has the joint board of county commissioners jurisdiction or power 
to grant the improvement a.Sked in the ditch petition appended hereto?" 

Section 6536, General Code, which follows, sets out generally the powers of joint 
board of county commissioners to construct a ditch improvement: 

"Section 6536. Ditches, drains or water courses which provide drainage, 
or when constructed, will provide drainage for lands in more than one county, 
may be located, constructed, cleaned, repaired, strightened, widened, altered, 
deepened, boxed or tiled, as provided in this chapter and the laws prescribing 
for locating, constructing, cleaning, repairing, straightening, widening, alter
ing, deepening, boxing, or tiling single county ditches, drains or water courses." 

It will be observed that this statute provides that ditches, drains or water courses 
may be improved or constructed as provided in this chapter, and also as provided by 
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the law for constructing and improving single county ditches, drains ur water courses. 
The chapter in which this statute is considered speaks solely of dilches, drains or water 
courses, untii we come to section 6563-1, of this chapter, where for the first time we find 
provisions made for the improvement or st-raightening of a natural water course by a 
joint board of county commissioners. 

Sect.ion 6563-1, General Code, is as follows: 

"When it is proposed to construct or improve a ditch ar to improve ur 
straighten a natural water course which will require location in two ur mure 
counties, or which will cut off any of the water which flows into one county 
from one or more counties, such implrovement may be made according to the 
following provisions: A petition for such improvement shall be filed by fifty 
ur mure persons interested therein with the auditor of one of said several 
counties." 

To obtain a p'roper understanding of the meanings of the terms water courses and 
natural water courses, attention must be had to the provisions for single county ditches. 

Section 6445, General Code, of these provisions is as follows: 

"The board of county commissioners, at a regular or called session, when 
necessary. to drain any lots, lands, public or corporate road or railroad, and 
it will be conducive to public health, convenience or welfare, in the manner 
provided in this chapter, may cause to be located and constructed,straight
ened, widened, altered, boxed or tiled, a ditch, drain or water course, or box or 
tile part thereof, or cause the channel of a river, creek or run, ur part thereof, to 
be improved by straightening, widening, deepening, or changing it, or by re
moving from adjacent lands timber, brush, trees, or other substance liable to 
obstruct it. The commisssioners may change either terminus of a ditch 
before its final location, if the object of the improvement will be better ac
complished thereby." 

This section gives the board of county commissioners power to construrt and im -
prove, and as therein provided, (1) A ditch, drain, or water course, and (2) The channel 
of a river, creek or run. 

The use of the term water course, herein, in connection with ditches or drains, 
and the alternative use, in this connection, of the words river, creek or run, discloses 
the intention to distinguish a water course from a living stream. Furthermore, sec
tion 6442, General Code, has this provision, "the word ditch used in this chapter shall 
include a drain or water course." Decisions construing these sections clearly show 
that the term water course is intended to be used synonymously with drain or ditch, 
whilst the term natural water course is applieable only to living streams, such as rivers, 
creeks or runs. 

Thus, the syllabus of Commissioners vs. Harbine, 74 0. S. 318, is as follows: 

"The word 'water course' as used in the county c:f.itch law, title 6, ch. 1, 
Revised Statutes, is synonymous with the word 'drain', and the county com
missioners are without authority to convert a living stream of water into, a 
ditch by proceedings for the locat.ing and constructing of a ditch." 

and also in the case of Gease vs. Carlisle, 15 Ohio Decisions, N. P. 436: the court recog
nized this distinction in construing section 6443, General Code. The sY-llabus of this 
case is as follows: 
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"County commissioners are authorized bv Lao. R. L. 7629 (R. S. 4448) 
(6443 G. C.), to change the terminal of dit~hes, drains and arti.f(cwl water 
courses, if the object of an improvement will be better accomplished thereby; 
but as to the termini of rivers, creeks, runs and natural water courses, they 
have no such power." 

also see case of Abel et al. vs. Board of County Commissioners of Hardin county, 6, 
0. N. P. 349. This use of the term natural water course is also borne out by th~ pas
sage of section 6444, providing for the improvement of living streams or natural water 
courses in municipal corporations, which statute undoubtedly passed in view of the 
decision of Pleasant Hill vs. Commissioners 71, 0. S. 133, which he1d that county corn
missioners could not make ditch improvements within a municipal corporation, except 
in strict compliance with the statutes pertaining to sueh corporations in ditch matters; 
the former statutes in this respect providing only for the improvement of ditches within 
municipal corporations and not dealing with living streams. 

I am of the opinion, that in the light of these decisions, and the use of these terms 
in the statutes, there can be no doubt that when the legislature speaks only of ditches, 
drains or water courses, as it does in section 6536, General Code, such language can 
clearly not be interpreted to in any way apply to living streams, such as rivers, creeks 
or runs. 

I, therefore, conclude that section 6536, General Code, and the provisions follow
ing up to section 6563-1, do not give joint boards of county commissioners power to 
improve living streams, such as a river, stream or run. · 

Coming now to section 6563-1 of the General Code, this statute extends the power 
of such joint board to the improvement or straightening of a natural water course. In 
the light of the foregoing, I am of the opinion, that in accordanoe with this section and 
the statutes following, such joint board may improve a river, creek or run, which will 
require location in two or more counties, or which will cut off any water which flows 
into one county from one or more counties. 

I have not reached this conclusion without carefully considering the authorities 
and the arguments contended fDr by those who have seen fit to take the opposite view 
of this matter. The basis of their contention, as it has been presented to me, is stated 
in the principle that where it is necessary to enlarge or improve a natural water course 
or living stream, in order to obtain an outlet for a ditch, drain or water course, such 
natural water course may be so enlarged under the proceedings provided for the im
provement of drains and water courses, upon the theory that such a power is neces
sary and incidental to the accomplishment of the purpose contemplated by the statutes. 

In view of the clean-cut distinction throughout the statutes in the use of the terms 
water course and natural water course; in view furthermore of the fact that under the 
later statutes, to-wit: sections 6563-1, General Code, and following, express provision 
is made for the improvement of a natural water course, under added restrictions and 
safe guards, I am convinced that the contention of the contrary view cannot be given 
prevalence. I might further cite the fact that in the statutes providing for interstate 
county ditches, sections 6590 and 6593, General Code, make express provision for the 
improvement of an outlet in another state, or in this st.ate when the same becomes 
necessary for the proper construction of ditches, drains and water courses, which this 
chapter otherwise only provides for. A very plausible reason for the policy adopted 
by the legislature in this connection, in providing a more cautious procedure and added 
safe-guards and regulations, as it does in section 6563-1, and following, when it author
izes the improvement of living streams, is suggested by a consideration of sections 
6540 to 6557, General CDde, of the chapter relating to county ditches, which statutes 
empower the county commissioners of one county to compel improvements in another 
county by an action in probate court, when the county commissioners of both or sev· 
era! counties fail to agree and determine to proceed under the laws for the construction 
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of joint ditches. That the legislature should see fit to impose a different procedure, 
in which the boards act jointly throughout, in the case of living streams, is not sur
prising. 

To summarize, therefore, since the legislature in the chapters relating to single 
county ditches, joint county ditches and interstate county ditches, everywhere distin
guishes between water course and natural water course, and since no mention is made of 
natural water course in section 6536, General Code, whilst express mention and pro
vision is made for the same in section 6563-1, General Code, and since furthermore in 
the case of interstate county ditches, express provision has been made for the im
provement of an outlet when the same is deemed necessary, I am of the opinion that 
no rule of reasoning would justify the strained construction which would be necessary 
to imply the power to improve a natural water course, under section 6536, General 
Code, upon the assumption that the same was necessary for the purpose of providing 
an outlet. 

Answering your questions specifically: 
1. In answer to question one, a joint board of county comiiDsswners has no 

authority to improve channels of rivers, creeks or runs, except in accordance with the 
provisions of section 6563-1, General Code. 

2. The answer to question one includes the answer to question two. 
3. In answer to question three, I am of the opinion that if, in. the improvement 

of a natural water course or river, a joint board of county commissioners sees fit to 
convert the same into a drain, ditch or water course, the provisions of section 6563-1, 
General Code, are sufficiently broad to enable them so to do, by complying with the 
statutory regulations imposed; under no other provisions of the statutes would they 
have such power. 

4. I am of the opinion that the term natural water course as used in section 6563-1, 
General Code, means river, creek or run and does not mean drain, ditch or water 
course. 

5. The ditch petition to which you have referred and the copy of which you 
en~lose is signed by five petitioners only; the provisions of 6563-1, General Code, re
quire that such petition shall be filed by fifty or more persons interested therein. I 
am of the opinion that this provision is mandatory and jurisdictional, and since the 
petition herein does not comply with the s:1me, I have no hesitancy in concluding that 
such petition does not give a joint hoard of county commissioners jurisdiction or 
power to grant the improyement of the living stream, known as Tymochtee Creek, as 
asked for in the petition. 

Very truly yours, 
TnroTHY S. HoGAN, 

Attorney General. 
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153. 

TAXES AND TAXATION-CHURCH NOT AN INSTITUTION OF PURELY 
PUBLIC CHARITY NOR FOR EXCLUSIVELY PUBLIC PURPOSES SO 
AS TO BE EXEMPT FROM COLLATERAL INHERITANCE TAX. 

Under the provisions of the collateral inheritance taa; law, it was formerly provided, 
that institutions for purposes of purely public charity or other exclusively public purposes 
should be exempt from the tax. The codifying commission changed the language so as to 
read institution for purposes only of public charity and other exclusively public purposes, 
and under settled rules of construction, the changed language should be read in the light of 
the language in the original law. 

It is well settled, under the decisions of this state, that a church is not an institution 
of purely public charity. 

Under the rule of ejusdom generis, the term "or exclusively public purposes" as used 
in this exemption clause should be confined to public purposes of the nature of those enum
erated in connection with this clause. Inasmuch as all of these enumerations apply solely 
to such public purposes as are governmental in their character and whose operations tend 
pro tanto to reduce the burden of taxation, a church cannot be construed to come within 
the exemption of an institution for exclusively public purposes. 

CoLUMBUS, OHIO, February 25, 1913. 

HoN. THOMAS L_. PoauE, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of a letter under date of December 
6th, 1912, from Hon. Charles A. Groom, assistant prosecuting attorney, and beg to 
apologize for my delay in answering, which has been due wholly to an unprecedented 
pressure of business in this department growing principally out of the session of the 
legislature. The letter requests· my opinjon upon the following questions: 

"1. Is a bequest of money in a sum exceeding two hundred dollars to a 
church, without limitation as to the manner of its use, subject to the collateral 
inheritance tax? 

"2. Is a bequest to a church, in excess of two hundred dollars, to be 
used for the support of the gospel therein subject to the collateral inheritance 
tax?" 

For reasons which will hereinafter appear I shall discuss the two questions together, 
and in so doing shall assume that the word "church," as used in the letter means a soci
ety, incorporated or unincorporated, located in all respects within this state, so that 
the question passed upon in Humphreys vs. State, 70 0. S. 69 may be obviated. 

The statute, the construction of which is involved, is what is at present known 
as section 5332, General Code, the second section of the group which provides for the 
levying and collection of the collateral inheritance tax and is in part as follows: 

"The provisions of the next preceding section shall not apply to property 
or interests in property transmitted to * * * or for the use of 
an institution in this state for purposes only of public charity or other exclu
sively public purposes." 

The phraseology of this section was changed to a slight extent on the codifica
tion of 1910. Formerly it read in part: 
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"To or for the use of any institution in said state for purposes of purely 
public charity or other exclusively public purposes." 

Relying upon the well established rule that verbal changes of the kind here exem
plified are presumed to have been made without any intention of changing the sub
stance of the law, I shall discuss the meaning of the phrase "purposes only of public 
charity" as equivalent to that of the phrage "purposes of public purely charity." 

The question which is suggested by Mr. Groom's letter resolves itself into two 
parts, viz. : 

1. Is a bequest to a church, or for the disemination of the gospel one "to an 
institution for purposes of purely public charity" or one "to an institution for pur
poses only of public charity?" 

2. Is such a bequest one to "an institution for exclusively public purposes other 
than the purpose of purely public charity?" 

The first question above suggested has not been passed upon by the courts of 
this state. The statute itself was under consideration in Humphreys vs. State, supra, 
and in Re Estate of Brown, 13 0. D. N. P. 168, but in each of these cases a point collat
eral to the question now under discussion became the ground of the court's decision. 
I am of the opinion, however, that if the phrase "institution of purely public charity" 
can be ascertained to have received a definite construction under the property tax 
laws of the state, it may with propriety be assumed that the legislature intended to 
use the phrase, or one which i'l substantially like it, as found in the statute now under 
consideration, in the same sense. 

Under former section 2732, Revised Statutes, and under that portion of it which is 
now found in section 5353, General Code, both of which sections relate to exemptions 
from general prope1ty taxation made under favor of constitutional authority found in 
Article XII, section 2 of the constitution of 1851, the supreme court of this state has 
held that a church being an institution, the principal purpose of which is the teaching 
and extension of doctrines and practices of religion, is not "an institution of purely 
public charity." Gerke vs. Purcell, 25 0. S. 229; Watterson vs. Halliday 77 0. S. 
150-179. 

Without. further discussion I may state as my opinion that the bequests concern
ing which Mr. Groom inquhes cannot be regarded as having been made "to or for the 
use of an institution in this state for purposes only of public charity," for the reason 
that a church is not such an institution, and for the further reason that the support 
of the gospel is not such a purpose. 

The second question above suggested is more difficult of solution. The decisions 
just cited do not afford a direct answer to it. That is to say, admitting that a bequest 
to a church for its general purposes or the spread of the gospel is not one "to an insti
tution in this state for purposes only of pubJ.ic charity," it does not necessarily follow 
that such a bequest is not one "to an institu#on in this state for other exclusively 
public purposes." What then is the meaning of the phrase "other exclusively public 
purposes?" The general taxation statutes of the state contain no such language. We 
have, therefore, no precedents either direct or analogous by the application of which 
this clause may be given a definite meaning. Decisions under statutes of other states 
are not helpful here. 

In Dos Passos on Inheritonce Tax Law, 2nd Ed., Sec. 34, will be found an abstract 
of the exemptions found in the laws of the various states. Without enumerating these 
various exemptions it may be said that in all cases churches and religious institutions 
are either expressly exempted 01 else exemption from the inheritance tax is extended 
to bequests and institutions which are themselves exempted under the general tax 
laws of the state, The Ohio statute, therefore, stands alone in its use of the indefinite 
residuary clause now under consideration. 
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Some assistance can be derived from the application of the general principles of 
statutory construction. Under what is known as the rule of ejusdem generis. It is 
held that where an enumeration of specific things to which a principle of law, embodied 
in the statute, is to apply is foil owed by a general phrase modified by the word "other," 
the meaning of the general phrase so modified will be limited so as to include such 
things only as are like the specificaJly enumerated things in character. That is to say, 
when the statute says that bequests to institutions "for other exclusively public- pur
poses" shall be exempted, the intention of the legislature must be deemed to be to 
limit the institutions thus exempted to those of the same kind as have been previously 
enumerated. 

Before the rule of construction just referred to can be accurately applied to the 
statute under consideration the extent to which the telative operation of the word 
"other," as used therein, goes must be determined. That is to say, the whole pro
vision is that bequests to (I) the state of Ohio, (2) a municipal corporation or other 
political sub-division for exclusively public purposes, (3) public institutions of learn
ing, (4) to institutions for purposes only of public charity, and (5) to institutions for 
other exclush·ely public purposes. Seemingly, the phrase "exclusively public purposes" 
follows the word "for" and therefore modifies the word "institutions." So that in 
one sense there are only two kinds of bequests mentioned in the grammatical clause 
in which the phrase now under discussion is found, viz.: "institutions for purposes only 
of public charity" and "institutions for other exclusively public purposes." So that 
it is not sufficient that the bequest be "for exclusively public purposes" but it must be 
made to "an institution." This is consistent with the language of the entire section 
as in each instance the legal or beneficial taker of the estate to be exempted is specifi
cally designated as weii as the purpose for which the bequest is made. This point is 
not. of great importance in connection with the question submitteld because it may be 
conceded that a church is an "institution." In Re Brown estate, supra, and Watterson 
vs. HaJliday, supra. 

The question which I have now in mind is as to whether or not in determining 
the modifying effect of the word "other" all of the enumerated exemptions may be 
taken into consideration or only that of "institutions of purely public charity." This 
question is not free from doubt, but upon careful consideration I have reached the 
conclusion thP.t all of the exemptions are to be taken into consideration. I do not 
know that this conclusion is decisive of the question as perhaps the s~tme ultimate 
conclusion may be reached by confining the comparison now about to be made to so 
much of the section as follows the phrase "an institution in this state only." 

Coming now to the application of the conclusion just reached it is to be observed 
that the enumerated takers of exempted bequests, and perhaps less clearly, the pur
poses for which they are to be used, all relate either directly or indirectly to the dis
charge of the functions of government. The first taker is the state, and presumably 
any use to wh,ich the state could put money bequeathed to it would be a governmental 
one. The second taker, or kind of taker mentioned is a municipality or other political 
sub-division, and the use is limited to exclusively public purposes. Clearly the legis
lature here had in mind that a bequest in order to be entitled to exemption under this 
language should be made for the purpose of discharging some governmental function. 
So also with the phrase "public institution of learning;" because education is a function 
of the state. So also with "institutions of purely public charity" or bequests made to 
"institutions for the purpose of purely public charity," the support of the poor having 
been regarded from time immemoriai as a true and proper function of government. 
A single idea then is found to run through all these exemptions. The reason for that 
idea, when the same is reduced to its last analysis, appears to be that bequests which 
enable the government to discharge its ordinary functions tend pro tanto to reduce the 
burdens of general taxation, and may, therefore, with propriety be exempted fro~p 
taxation. 
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:\lr. Groom refers in his letter to my opinion in the matter of the Western :\Ietho
dist Book Concern. In that opinion will be found citations to a line of authorities
the more liberal one of which I did not follow-in which this philosophical reason for 
exemption from taxation is expressly affirmed and fully discussed. In fact all authori
ties agree that the theory of exemption just laid down is and ought to be the funda
mental principle in such cases. 

Having regard, then, to the manifest intention of the legislature as disclosed by 
what precedes the word "other" in section 5332, I am of the opinion that the phrase 
"exclusively public purposes" as therein used must be held to mean exclusively public 
purpuses which constitute or relate to tlte usual and proper functions of government. In 
fact the fundamental rule just discussed could be relied upon to give this meaning to 
the phrase even if the operation of the rule eju<ldem generis were ignored. 

How is it then with the support of the gospel and the dissemination of religious 
principles; do these matters constitute proper functions of government? It is true 
that our government is founded to a certain extent upon an-acknowledgement of the 
existence of Almighty God and the eternal verity of the fundamental principles of 
religion. (See preamble to constitution of 1851.) I think, however, that it will be 
universally conceded that the principle of the separation of church and state, and that of 
the liberty of conscience in religious matters are both firmly established in the poiicy 
of our constitution and laws. Thus section 7 of article I of the constitution of 1851 
provides: 

"All men have a natural and indefeasable right to worship Almighty God 
according to the dictates of their own conscience. No person shall be compelled 
to attend, erect or support any place of worship, or maintain ·any form of wor
ship, against his consent; and no preferencE' shall be given, by law, to any re
ligious society; nor shall any interfe-r:ence with the rights of conscience be 
permitted. No religious test shall be required, as a qualification for office, nor 
shall a11y person be incompetent to be a witne~s on account of hi~ religious 
belief; but nothing herein shall be construed to dispense with oaths and affirm
ation~. Religion, morality, and knowledge, however, being essential to good 
government, it shall be the duty of the general assembly to pass suitable 
laws to protect every religious denomination in the peaceable enjoyment of 
its own mode of public worship, and to encourage schools and the means of 
instruction." 

Now it must be acknowledged that it is also the policy of the state to-permit the 
exemption of s.ome property used for religious purposes from general taxation. Article 
XII, section 2 of the constitution of 1851 provided that "HoU<les used exclusively for 
public worship may be exempted from taxation." This exemption is reasonable and 
in line with the provisions of section 7 of the Bill of Rights, requiring the general assem
bly to "protect every religious denomin~tion in the peaceable enjoyment of its own 
mode of public worship." But the exemption herein authorized is a limited one. It 
does not extend further than to the houses used by a religious society. Watterson vs. 
Halliday, supra. It does not comprise the funds applied by such a society. So that 
there is nothing in article XII, section 2, inconsistent with the idea of the complete 
separation of church and state, and with the conclusion that the support of the gospel 
and the dissemination of principles of religion as such are not governmental purposes 
or functions. ~Ioney contributed f01 the support of religion does not directly relieve 
the bmden of taxation; therefore, upon the principles above laid down the phrase 
"other exclusively public pw-pose" cannot be held 'to include the purpose of propagating 
the gospel. 

I have reached this conclusion, as will be apparent, without considering the mean
ing of the word "public." I would not have it understood that I regard this word itself 
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as synonomous with "governmental;'' for such is not the case. If there were in section 
5332 any indication of any purpose to ell-tend the exemption to bequests made for pur
poses other than those which are essentially govermental, I should have had no dif
ficulty in reaching the conclusion that a church and its purposes might be included 
within the meaning of the phrase which has been discussed. I believe that a church 
is a "public institution" and that its purposes are "public purposes," but I am of the 
opinion that such purposes are not included in the "other exclusively public purposes" 
mentioned in section 5332. Furthermore, I do not wish to be understood as holding 
that there is any constitutional objection· to exempting bequests to churches or for 
religious purposes. In citing article I, section 7 of the constitution I had another 
idea in mind, as will appear from my discussion of this section. 

My conclusion is simply that in order that bequests to churches and for religious 
purposes may be exempted from the collateral inheritance tax, such bequests must be 
expressly mentioned in the statute if the other provisions of section 5332 are to remain 
as they are at present drawn. 

I am of the opinion, for the reasons above stated that a bequest to a church is 
subject to the collateral inheritance tax if it exceeds two hundred dollars in amount, 
and also that a bequest to a church, exceeding such sum, to be used for the support of 
the gospel therein is subject to such tax. 

161. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ROADS AND HIGHWAYS-TOWNSHIP-ACT PROVIDING FOR IMPROVE
MENT OF ROADS BY GENERAL TAXATION-$100,000 LIMITATION 
ON BONDS WHICH MAY BE AT ANY TIME OUTSTANDING NOT A 
LIMITATION UPON TOTAL ISSUE. 

From the language of section 25 of the act providing for the improvement of roads in a 
township by general taxation upon the authorization of electors, which section provides 
that not to exceed five miles shall be improved in any one year, and that bonds shall not be 
issued for a greater sum than is required to pay the cost of a current year; and frorf? section 
18 of said act, which provides for an annual levy until all roads shall be improved, it is 
clear that the 8100,000 limitation upon bond issues, comprised in section 17 of said act, is 
intended to limit the amount of bonds which may be at any time outstanding, and not to 
place a limitation upon the total amount of bonds which may be issued for the purpose of 
making such roads· and improvements. 

The special provisions of this act must be allowed to control over the general provisions 
providing for limitations upon township bond issues comprised within the terms of the 
so-called Longworth act, to wit: section 7939, and following, General Code. 

CoLUMBus, OHio, April 4, 1913. 

HoN. RussELL M. KNEPPER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of February 8th, request
ing my opinion upon the following question: 

"In May, 1906, the electors of a certain township in Seneca county voted 
affirmatively upon the policy of improving roads therein by general taxation, 
as provided by the act of April 16, 1900, 94 0. L. 284, at present found in 
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sections 6976 et seq., General Code. Bonds have been issued from time t{) 
time under authority of this election and retired from year to year, there 
being outstanding at no one time an aggregate bonded indebtedness on this 
account exceeding fifty thousand dollars; but the total amount of bonds 
issued under this authority has exceeded that sum. 

"Are the trustees of the township authorized to continue to issue bonds 
indefinitely under said act, at no time, however, exceeding the $50,000 limit 
at one time, and keeping in mind also the tax limit; or is it necessary for them 
to hold an election under the present statute in order to continue to issue 
bonds for road improvements?" 

The limitation upon the issue of bonds pro>ided by the related statutes operate 
upon the total amount of bonds which may be issued or upon the amount which may 
be outstanding at any time. The act to which you refer has been amended frequently 
since its original enactment. See 97 Ohio Laws, 550; 98 Ohio Laws, 284; 99 Ohio 
Laws, 468. The scheme of the law, however, has never been materially changed. 
The act as a whole originally provided and &till provides for a vote upon petition of 
the tax payers as to the question of the policy of road improvement by general taxa
tion, as opposed to that of improvement by assessment of specially benefited property. 
Upon a favorable vote three commissioners are to be appointed for the purpose of 
supervising the making of the improvements; the commissioners are to cause a plan 
of improvement to be prepared and are to submit, from time to time, to the trustees 
of the township their recommendations for the improvement of specific roads or parts 
of roads. The trustees are to let the contracts and to provide the money for making 
the improvements. For this purpose they are authorized by section 17 of the original 
act to issue bonds and to levy a tax for their redemption and the payment of the interest 
thereon. Sections 17 and 18 of the act may well be quoted in connection with the ques
tion. They are, in part: 

"Section 17. For the purpose of providing the money necessary to meet 
the expenses of improving such roads the trustees of any such township may 
* * * issue the bonds of the township * * * The 
aggregate amount of the bonds of any such township at any one time out-
standing shalt not exceed fifty thousand dollars * "' " 

"Section 18. * * * In order to provide for the payment of such 
improvement and to provide a fund for the redemption of any bonds issued 
by them * * * together with the interest thereon, they (the 
trustees) shall * * levy annually upon each dollar of valuation 
of all the taxable property of such township * * * and shall 
continue such levy from year to year until all the roads by said commissioners 
designated for improvement have been improved, as herein provided, and the bonds 
issued for that purpose, together with the interest thereon, have been paid." 

Section 25 of the act imposes another limitation, indirectly, upon the power to 
issue bonds. It is as follows: 

"Not to exceed five miles of roads shall be improved in any one year and 
* ~ * in no event shall the bonds herein authorized be issued for a 
sum greater than is required to pay the cost of the improvement of roads for 
the current year." 

Having regard to the entire scheme, it is apparent that the plan of the act is to 
provide a comprehensive method of improvement of all the roads of the township. 
The purpose of the act could not, in practice and under the limitation of section 25, 
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above quoted, be worked out in any short period of years. That is to say, it would 
probably take some time for the plan of improvement submitted by the commissioners 
to be completed. This seems to be contemplated by the act as a whole. That is, it 
is not intended that not more than fifty thousand dollars shall be expended under the 
act; it is rather the purpose that as much as may be necessary to improve all the roads 
of the township be expended, but that the expenditure be gradual, so that not more 
than five miles shall be improved in any one year, and not more than fifty thousand 
dollars worth of bonds shall be outstanding at any one time. 

The subsequent amendments to the act have changed the law in its application to 
your specific question. Sections 7004 and 7005, General Code, contain the present 
substance of section 17, as amended, 99 0. L. 102. The amendment which is found 
in present section 7005 relates to the limitation upon the amount which may be out
standing at any one time, which has been increased to one hundred thousand dollars 
in place of fifty thousand dollars. 

The amendments made in 97 Ohio Laws, 554, provide a method of authorizing 
additional levies; and also the amendment in 98 Ohio Laws, 284, provides a method 
of discontinuing the policy, by availing themselves of which the electors of the town
ship may, if the policy proves burdensome, do away with the township levies, and 
stop the making of the improvements already mapped out. I call attention to these 
provisions because you seem to have overlooked them in your study of the question. 
Undoubtedly, the amendment made in 99 Ohio Laws enlarges the powers of the trustees 
under the election already held, there being no constitutional inhibition which would 
restrain the legislature from enacting such a law. 

The Smith One Per Cent. Law, so-called, to which you refer in your letter, has 
no direct bearing upon the power to issue the bonds. To be sure, it restrains the town
ship trustees in a practical way, because, although the bonds are issued under the 
authority of a vote of the people, yet, levies to provide for their retirement must come 
within some of the limitations of the Smith law; so that this fact would have to be 
taken into consideration in making up the annual budget. 

I am of the opinion, therefore, that the limitation of one hundred thousand dollars 
(not fifty thousand dollars) is upon the amount of bonds which may be outstanding 
at any one time, and not upon the bonds which may be issued by the township trustees 
under authorit.y of the act which you mention. 

Perhaps a more difficult question is presented by the joint operation of sections 
3295 and 3939, General Code, which impose what are known as the Longworth act 
limitations upon the power of township trustees to borrow money and issue bonds. 
Without quoting these sections, suffice it to say that I am of the opinion that the 
special provisions of sections 7004 and 7005, General Code, control, and that bonds 
issued under their authority are not within the Longworth act limitations. · This must 
necessarily follow, because the limitations of section 7005 are measured in terms of 
money directly, while those of section 3939 and succeeding sections are measured by 
a percentage of the tax duplicate. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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162. 

ROADS A'XD HIGHWAYS-8TATE AID XOT APPLICABLE TO HIGHWAYS 
WITHIN LIMITS OF :MU'XICIPALITY. 

By the terms of section 1186, General Code, prouisions for highways included within 
the limits of any municipality are expressly excluded from stale aid proLisions. 

CoLUMBUs, Omo, March 3, 1913. 

RoN. WILLIAM C. Hunsox, Prosecuting Attorney, McArthur, Ohio. 

DEAR Sm:-1 have your letter of February 11th, wherein you inquire as follows: 

""Cnder the statutes creating the state highway department, is it possible 
for an incorporated village in any way to secure state aid for public highways 
withiq its limits?" 

. Section 1186 of the General Code provides: 

"Each application for state aid in the construction, improvement, main
tenance or repair of highways shall be accompanied by a proper certified reso
lution of the county commissioners or township trustees having jurisdiction 
of the road to be constructed, improved, maintained or repaired, stating that 
the public interest demands the improvement of the highway therein des
cribed; that the description does not include any portion of the highway in the 
limits of any municipailty. Provided, also, that when all the inter-county 
highways within a county have been improved to the standard specified by 
the state highway commissioner, then the appropriation may be used, in the 
construction, improvement, maintenance or repair of any road within such 
county. Each applic8tion for state aid shall also contain an agreement on the 
part of the county commissioners or township trustees, hn.ving jurisdiction 
over the road, to pay one-half of the cost and expense of surveys and other 
expenses preliminary to the construction, improvement, maintenance or repair 
of said road." 

It is evident from the foregomg that state money cannot be obtained by a munic
ipality for road improvements since it is expressly stated therein that the application 
of county commissioners or townsl>ip trustees must show that the description of the 
road, improvement of which is sought, "does not include any portion of the highway 
in the limits of any municipality." 

The state highway law makes no provision for applications by other officials than 
county commissioners and township trustees. If the legislature had intended to per
mit the use of state money by municipalities it would h.J.ve made some provision to 
that effect or at least would have used the language of limitation found in section 1186. 

I am clearly of the opinion that municipal corporations are not entitled to receive 
any portion of state money for the improvement of highways within their limits. 

8-\'ol. 11-A. G. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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166. 

ROADS AND HIGHWAYS-AGREEMENT BY COUNTY COMl\USSIONERS 
AND VILLAGE COUNCIL IN CONSTRUCTION OF JOINT VILLAGE 
AND COUNTY ROADS. 

The terms of section 6905, General Code, authorize the construction of a road lying 
upon the boundary line of a village and a township, by agreement between the council of 
the village and the county commissioners. 

CoLUMBus, Omo, March 217, 1913. 

BoN. C. F. ADAMs, Prosecuting Attorney, Elyria, Ohio. 

DEAR Sm:-Under date of February 5th, you submitted, for an opinion, the 
following: 

"In the village of Wellington, Ohio, a municipal corporation is a certain 
county road which requires improvement. The township line divides the 
road, fifteen feet of the road being within the township and thirty-five feet of 
the road being within the village. 

"Can the board of county commissioners under section 6905 of the General 
Code enter into an agreement with the trustees of the township and the 
council of the village in relation to said improvement?" 

Section 6905 of the General Code provides: 

"The board of county commissioners may enter into an agreement with 
the board of trustees of any township or the council of any village, or both, 
into or through which a state or county road improvement is contemplated, 
whereby said board of trustees or council may assume and pay such a propor
tion of the costs and expenses of such improvement not assessed upon abutting 
land in accordance with section 6904 of the General Code, as may be agreed 
upon between said board of county commissioners and said board of trustees 
or council, and such agreement or agreements may be entered into at any 
time before the contract for -said improvement is let." 

The facts stated in your letter, in my judgment, are within the purview of section 
6905, and I am, therefore, of the opinion that'the commissioners of your county may 
enter into an agreement with the township trustees and the council of the village of 
Wellington, as to the amount of money said village and township will pay towards 
said improvement. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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167. 

EXPEXSES-8HERIFF XOT ALLOWED FOR LABOR OF :\IAINTAINING 
OWX HORSE-ALLOWAXCE TO SHERIFF'S FA:\IILY. 

Seclion 2997, General Code, authorizing allowance by county commissioners to the 
sheriff for expwses of maintainin(f horses and vehicles, contemplates only recompense to 
the sheriff for expenditures made by him and does not comprehend payment to such sheriff 
for labcr performed by himself in the care of his horse. Such section does, however, author
ize honest and reasonable payment to members of the sheriff's family for labor so performed. 

CoLUMBus, OHio, March 26, 1913. 

HoN. WILLIAM C. HunsoN, Prosecuting Attorney, McArthur, Ohio. 

DEAR Sm:-Your favor of February 11, 1913, received. You state that under 
section 2997 of the General Code the county commissioners have the authority to allow 
the sheriff for the expense of maintaining horses and vehicles necessary to the proper 
administration of the duties of his office, and you inquire, "can he or members of his 
family collect pay for taking care of his own horses?" 

Section 2997, General Code, provides in part as follows: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowance quarterly to each sheriff for * * * 
all expenses of maintaining horses and vehicles necessary to the proper admin
istration of the duties of his office." 

You inquire whether the sheriff can collect for taking care of his own horses. I 
suppose you mean by your inquiry, the actual labor performed by him in keeping the 
horses in good condition, such as currying and physical care. 

In order to answer your question we must look to section 2997 of the General 
Code which authorizes the county commissioners to make a quarterly allowance for 
the expense of maintaining the horses used by him in the county's business. Expense 
is defined by the Century dictionary as: "Laying out or expending; the disbursing 
of money." 

Under this section the sheriff has the right to employ some person to take care of 
his horses and present the bill to the county commissioners for allowance; but I am of 
the opinion that if the sheriff should take care of his own horses he cannot present a 
bill for his services in that behalf, because that would not come under the head of 
"expense" as contemplated by section 2997, General Code. 

Under section 2997, General Code, each sheriff shall file, under oath, with his 
quarterly report, a full and accurate itemized account of all his actual and necessary 
expenses mentioned and authorized by said section 2997, before they shall be allowed 
by the commissioners. It is the object of said section 2997 only to make the sheriff 
whole for money actually expended in performing the duties of his office, and does not 
authorize any payment for labor performed by himself as that would not be an expense 
in contemplation of the statute. 

You inquire further whether members of the sheriff's family may rollect for taking 
care of his horses. 

Section 2997, General Code, above quoted, requires the county commissioners to 
make allowance for all expenses for maintaining horses necessary to the proper admin
istration of his office. The shetiff is not required under this section to maintain his 
own horses. He can employ some other person to take care of and maintain his horses 
and vehicles, and the amount expended by him for that purpose would be a proper 
ubject of charge against the county. There is no prohibition against members of the 
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sheriff's own family being employed to take care of and maintain his horses and 
vehicles, and if he should employ members of his own family to take care of the horses 
used by him in the county's business, if the bill for the same is reasonable and just, it 
should be allowed by the county commissioners. 

169. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

DEPUTY SEALER OF WEIGHTS AND MEASURES-POWER OF COUNTY 
COMMISSIONERS TO BORROW MONEY TO PAY SALARY OF
FUNDING INDEBTEDNESS. 

Under section 5656, General Code, the county commissioners are empowered to borrow 
money for the purpose of paying the salary of a deputy slate sealer of weights and measures, 
when the limits of taxation will not permit the payment of the same from existing funds. 

CoLUMBUs, Omo, March 24, 1913. 

HoN. LEVI B. MooRE, Prosecuting Attorney, Waverly, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of February 24th, in which 
you state that in effect, under the Smith one per cent. law, so-called, Pike county is 
scarcely able to secure enough revenue to pay its earned expenses and the salaries of 
its principal county officers. You call my attemion to the requirement of .section 2622, 
General Code, as amended, 102 0. L. 426, to the effect that each county sealer of 
weights and measures shall appoint a deputy who shall receive a salary fixed by the 
county commissioners. I am of the opinion that a salary fixed in the manner provided 
in section 2622 would, upon its being earned by the incumbent of the position of deputy 
sealer of weights and measures, become an obligation of the county, of dignity equal 
to that of the salary of the prosecuting attorney or one of the county commissioners. 
If money could not be raised in any year within the tax limit sufficient to pay such 
salary, it would be necessary for the commissioners to borrow money, under the 
authority in them vested by section 5656 et seq., General Code, to provide for such 
indebtedness. 

Of course, section 2622 does not fix any minimum salary, and if the needs of the 
county are such as not to require the whole time of a single person as deputy sealer, 
the commissioners may in their discretion fix the salary at such an amount as will 
fairly compensate a cpmpetent person for occasional service in this capacity. 

I may add that I am fairly satisfied in my own mind that the Smith law is just 
and must not be repealed. The general taxation laws of the state must be enforced 
much more rigorously than they have been in the past, in order to enable some counties 
and subordinate taxing districts in the state to continue to meet their current obliga
tions and to provide for their current needs. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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171. 

COXSTABLE-ALLOWA..\CE OF COST RESTRICTED TO $100 IN" ANY ONE 
YEAR FOR CASES IX WHICH STATE FAILS AND DEFENDANT 
PROVES INSOLVENT. 

The provisions of section 3019, General Code, to the effect that a constable may be 
allowed experuses by the county commissioners not in excess of 8100, for cases in which 
the slate fails and the defendant pr01·es insolrenl, may not be emded. In the allowance of 
such cost, therefore, the provision of section 3020, General Code, to the effect that such cost 
may not be allowed until the commis8ioners are satisfied that precautions as to security 
for cost have been taken, must be caref11lly obsen·ed. 

CoLUMBus, OHIO, :\larch 31, 1913. 

HoN. HoMER E. JoHxsox, Prosecuting Attorney, Marion, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your inquiry of March 20, 1913, 
wherein you inquire as follows: 

Under section 3019, General Code of Ohio, the commissioners make an 
allowance to the constable for his fees in cases where the defendant is insolvent, 
but such allowance in the aggregate shall not exceed $100.00 in any one year. 
Does this mean an official year or a calendar year? One of the constables 
since the first of January, 1913, has filed three cost bills of $35.86, $33.31 
and $48.66 respectively, which in the aggregate exceed the $10.0.00 limit. 
These cost bills are large because they are cases where a boarding house keeper 
has been defrauded and the defendant in each case was apprehended in another 
county, also, because in this rounty it is necessary to transport the prisoner 
to the workhouse at Dayton, Ohio. We feel that we should not let future 
cases go simply because we cannot pay the constable fees. Should like to 
have your suggestions as to a way out of this situation, if there is any. 

In reply thereto, section 3019, General Code, provides as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular session, 
may make an allowance to any such officers in place of fees, but in any year 
the aggregate allowance to such officer shall not exceed the fees legally taxed 
to him in such causes, nor in any year shall the aggregate amount allowed an 
officer exceed one hundred dollars." 

From the language used in this section, the intention is clear that the maximum 
of $100.00 for any one year means a calendar year and not an official year, for the 
reason that the statute is to be construed in accordance with its ordinary meaning, 
and, therefore, it follows in the absence of language fixing the date or time when such 
year begins and ends, that the phrase "in any year" means a calendar year as dis
tinguished from an offirial year. 

You state in your inquiry that the constable about whom you inquire has filed, 
in accordance with section 3019, General Code, three cost bills, which, in the aggre
gate, exceed 8100.00. In this particular instanc.e, about which you inquire as above, 
the constable is not entitled to exceed 8100.00 for lost costs in any year, by virtue 
of the provisions of said section 3019, supra. 

Furthermore, section 3020 of the General Code, provides that the justice of the 
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peace, mayor or police judge or police justices must exercise reasonable care in taking 
security for costs in cases wherein he is authorized to take such security for costs, 
as follows: 

"Section 3020, General Code. In ascertaining the amount of fees taxed 
by a justice of the peace, mayor, or police judge or justices, to make such allow
ance, in cases where such officer was authorized to take security for costs, it 
must appear that he exercised reasonable care in taking such security. Until 
satisfied by the certificate of such justice of the peace, police judge or justice, 

·or mayor, or by other proof, to the satisfaction of the commissioners, that the 
prosecuting witness was indigent and unable to pay the costs or procure 
security thereof, and that the officer exercised due care in taking such security, 
such officer's fees in such causes shall not be included in ascertaining the 
amount so to be allowed." 

Section 13499, General Code, authorizes such magistrates to require the giving of 
security for costs in misdemeanor cases before the issuing of the warrant, as follows: 

"When the offense charged is a misdemeanor the magistrate, before issuing 
the warrant, may require the complainant, or, if he considers the complainant 
irresponsible, may require that be procure a person to become liable for the costs 
if the complaint be dismissed, and the complainant or other person shall 
acknowledge himself so liable and such magistrate shall enter such acknowledg
ment on his docket. Such bond shall not be required of a sheriff, deputy 
sheriff, constable, marshal, deputy marshal, watchman or police officer, 
when in the discharge of his official duty." 

It follows that the only way to avoid large bills for lost costs, is for the county 
commissioners to insist, in accordance with the provisions contained in section 3020, 
supra, that no portion of the maximum of $100.00 to cover lost costs, -- will be 
allowed, unless the magistrate exercised reasonable care in taking security for costs, 
which said security he is authorized to require before issuing a warrant, as provided 
by section 13499, supra. 

173. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-LABORATORY FEES MAY NOT BE PAID AS 
TUITION. 

Section 77 47; General Code, which provides that the tuition. of Boxwell graduates 
residing in township and special districts in which no high school is maintained, must be 
paid by the board of education of such districts, does not authorize the payment of a labora
tory fee charged to such pupils at an institution which they are attending. 

COLUMBUS, OHIO, March 24, 1913. 

RoN. KENT P. JOHNSON, Prosecuting Attorney, Kenton, Ohio. 
DEAR SIR:-1 desire to acknowledge the receipt of your letter of January 29, 

1913, wherein you inquire as follows: 
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"The board of education of a township in this county send their Boxwell 
graduates to the high school in the village of Ada, which has a four year high 
school course. By arrangements between the citizens of Ada and the trustees 
of the Ohio Northern University the school bo,ud are permitted to send, 
tuition free, thirty fourth year high school students to the university for their 
entire course of study. The township pays the school board an agreed 
tuition for each pupil under section 7767. The village school board maintain 
no fourth year department. The trustees of the university, demand labora
tory fees of $6.00 from the township students coming to them through the 
Ada high school. 

"The board of education desire to know if they are authorized to pay 
these laboratory fees as a part of the tuition, and have requested an opinion 
from your department on this question." 

In reply to your inquiry I desire to say that section 7747 of the General Code 
provides that the tuition of pupils holding diplomas and residing in townships of special 
school districts in which no high school is maintained, shall be paid by the board of 
education in which they have legal school residence as follows: 

"The tuition of pupils holding diplomas and residing in township or 
special districts, in which no high school is maintained, shall be paid by the 
board of education of the school district in which they have legal school resi
dence, such tuition to be computed by the month. An attendance any part 
of the month shall create a liability for the entire month; but a board of educa
tion maintaining a high school shall not charge more tuition than it charges 
for other non-resident pupils." 

The term "tuition" as used in said section is defined by the Century dictionary as 
follows: "The fee for instruction;" and by Webster's Dictionary as follows: "The 
money paid for instruction; the price or payment for instruction." 

According to the above definitions of the term "tuition" it cannot be said that 
the said term includes the laboratory fees of $G.OO as demanded by the university 
authorities, under the circumstances as set fo1th in your letter. There is no statutory 
provision whereby a township board of education having no high school is legally 
authorized to pay the laboratory fees of its Bo:x-well-Patterson graduates. Therefore, 
in the absence of statutory provision for the payment of such laboratory fees, it is the 
opinion of this department that the township board of education in question is without 
authority to pay said laboratory fees as a part of the tuition of its Boxwell-Patterson 
graduates. 

Yours very truly, 
TrMOTHY S. HoGAN, 

AtttYrney General. 
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176. 

COMMISSIOXERS AUTHORIZED TO PROVIDE SUPPLIES FOR OFFICE OF 
PROSECUTI~G ATTORNEY. 

Under section 2419, General Code, which provides that county commissioners shall 
provide offices for county officers of such style, dimension and expenses as the commissioners 
determine, county commissioners may supply such offices with the necessary text books, 
stationery, etc. 

CoLUMBus, Omo, April 5, 1913. 

HoN. C. E. BALLARD, Prosecuting Attorney,. Springfield, Ohio. 

DEAR SIR:-Under date of January 11th, you inquire as follows: 

"The commissioners of this county, and other counties, have, in the past, 
bought and paid forcertain supplies for the office of the prosecuting attorney, 
such as text books, stationery, etc. 

"Examiners of the state from the bureau of inspection and supervision of 
public offices have approved, at least have not objected, to an expenditure 
of public money in this way. 

"I assume the county commissioners have the right, under the law, to 
·make such purchases but I have been unable to find any statute which gives 
them such power. 

"Therefore, I write to ask you what statute gives them the authority to 
make the purchases above mentioned?" 

There is no specific authority given in the statutes for the furni~hing of supplies 
such as you describe in your letter to the office of the prosecuting attorney. 

Section 2419 of the General Code provides that offices for county officers shall be 
provided by the commissioners when in their judgment any of them arc needed and 
that such offices shall be of such style, dimension and expense as the commissioners 
determine. By reference to the statutes defining the duties of the prosecuting attorney 
it will be seen that it is provided therein for assistants, clerks and stenographers, and 
further that the prosecuting attorney is made the legal adviser for county officers and 
towns~p officers and is required to prepare in legal form their official bonds, etc. All 
of these duties which are placed upon the prosecuting attorney and the fact that the 
county commissioners under section 2419, General Code, are authorized to furnish 
offices in style, dimensions and expense as determined by the commissioners has been 
construed as an implied power upon the part of the county commissioners to furnish 
text books, stationery, etc., as determined by such commissioners. This is the only 
authority which is to be found in the statutes relative to the subject, but the bureau 
of inspection and supervision of public offices has always deemed it sufficient authority 
for the expenditure of public moneys for such purpose. Said text books, stationery, 
etc., belong to the office of the prosecuting attorney and remain the property of the 
county. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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182. 

POOR RELIEF-POWER OF CO"GXTY C0:\1:\IISSIOXERS AXD SUPERIN
TEXDEXT OF IXFIR:\IARY TO PROVIDE FOR POOR FA:\IILY OUT
SIDE OF IXFIR:\IARY AXD TO CARE FOR POOR CHILDREX. 

Under section 2.544, General Code, the superintendent of the infirmary is empowered 
to care for poor outside of the infirmary, when by reason of special facts or circumstances, 
he finds such mrthod the most feasible one. 

Under section 3092, General Code, children under the age of sixteen years may not be 
maintained at the county infirmary, but under the restrictions of section 3089, General 
Code, they must be provided for by the county commiss-ioners, either in a children's home 
of the county, if the county has such, or in such home in another county, or in a private 
home by contract agreement or otherwise as the county commiss-ioners deem best. 

Under section 3476, General Code, trustees of a towns-hip are empowered to afford 
relief to persons within the township who require it and the township tru;;tees, may, there
fare, agree with the county commissioners to assist in providing far the maintenance of 
children of a ·poor widow by making a certain allowance to her. 

CoLUMBus, OHIO, January 27, 1913. 

HoN. ALLEN THURMAN WILLIAMSON, Prosecuting Attorney, Washington County, Ohio: 

DEAR Sm:-Under date of January 17th, you submit for my opinion a com
munication, the material portion of which is herewith set out: 

"Under section 2544, General Code, is it lawful for the commissioners, 
in a county having an infirmary as Washington county, to furnish aid out
side of the infumary to persons whom the superintendent of the infirmary is 
satisfied should become county charges? On the other hand do the words 'or 
otherwise' authorize such expenditure generally or should they be limited to the 
giving of relief where by reason of sickness or other physical disability it is 
impossible to move the indigent person to the infirmary?" 

I submit two specific cases as follows: 

"(a) A man totally disabled having a legal settlement in the county re
quires the services of a regular attendant and one of his relatives, none of 
whom are able to support him and none of whom are liable for his support, 
is willing to•care for him at her home if paid by the county $8.00 per month. 

"(b) A widow having four children under ten years of age whose hus
band died six years ago and who owns a little home worth perhaps $300.00. 
She is well qualified to care for the children and with the aid of about $6.00 
a month can keep the family together and out of the children's home, and by 
wmking some can manage to make a living for the family. In this case the 
township trustees in which township the widow resides have been paying the 
widow $3.00 per month for a few months and are asking that the county con
tribute another 83.00. 

"Heretofore it has been the policy of the infirmary directors to furnish 
partial support to indigent persons outside of the infirmary in cases such as 
the above, but since the infirmary has come under the charge of the com
missioners we are desirous of having some ~efinite ruling to go by in matters 
such as the above; and that if such relief is to be discontinued, to do so now." 

Section 2544, General Code, formerly provided as follows: 
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"In any· county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the person 
complained of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the infirmary directors, and if 
it appears that such person is legally settled in the township or has no legal 
settlement in this state, or that such settlement is unknown, and the di
rectors are satisfied that he should become a county charge, they shall forth
with receive and provide for him in such institution, or otherwise, and there
upon the liability of the townshi"p sha.Il cease. The infirmary directors shall 
not be liable for any relief furnished, or expenses incurred by the township 
trustees." 

The same section now appears in the General Code, as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the person 
complained of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the superintendent of the in
firmary, and if it appears that such person is legally settled in the township 
or has no legal settlement in this state, or that such settlement is unknown, 
and the superintendent of the infirmary is satisfied that he should become a 
county charge, they shall forthwith receive and provide for him in such insti
tution, or otherwise, and thereupon the liability of the township shall cease. 
The superintendent of the infirmary shall not be liable for any relief fur
nished, or expenses incurred by the township trustees." 

Under the present statute, the superintendent of the infirmary is given the duties
formerly resting upon the infirmary directors. I have ruled in a former opinion, that 
the word"they" as it appears in the present statute should be properly interpreted to 
read "he," and refers in reality to the superintendent of the infirmary. 

Other than to place upon the superintendent of the infirmary the duties formerly 
resting upon the infirmary directors, there has been no change made in the law con
tained therein. 

In an opinion rendered to Honorable Holland C. Webster, under date of March 
31, 1911, the powers of the infirmary directors, under the former statute, as to out
side relief, were fully considered. In that opinion I said: 

* * * It is manifestly the intention of the law that pal.lpers coming 
under the charge of the infirmary directors shall be provided for in the county 
infirmary, and unless there be sufficient cause to justify infirmary directors 
in providing for a person who is a county charge, outside of the infirmary, it 
is the duty of the infirmary directors to provide for all paupers, coming under 
their charge inside the county infirmary, If however, on account of over
crowding, or on account of any special fact or circumstance, such as that the 
person in need of relief is not in a physical condition to be removed, to the 
county infirmary, or is affected with some contagious disease, or for other 
similar reasons, the infirmary directors would deem it advisable to care for a 
county charge elsewhere than at the infirmary of the county, they may do so 
and be within the pale of the law; "' " * 

The same principles apply under the present statute, except that the superin
tendent of the infirmary now exercises the duties which at the time that opinion was 
written, rested upon the infirmary directors. This opinion, I believe, affords a com-
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plete answer "ith respect to the situation presented in the first of the two specific 
cases set out by you, and in accordance therewith, I am of the opinion that the infirm
ary superintendent may pay the relatives the 58.00 per month as suggested, if the 
superintendent of the infirmary, in the exercise of the discretion resting in him, deems 
it advisable to care for such subject in that manner, rather than at the county in-
firmary. . 

With reference to the second specific case set out by you, I beg to refer you to 
sections 3089 and 3092, General Code, which are as follows: 

"Section 3089. The home (children's horne) shall be an asylum for 
children under the age of sixteen years, of sound mind and free from infectious 
or contagious diseases, who have resided in the county not less than one 
year, and for such other children under such age from other counties in the 
state where there is no home, as the trustees of such home and the persons or 
authority having the custody and control of such children, by contract agreed 
upon, who are, in tlie opinion of the trustees, suitable children for admission 
by reason of orphanage, abandonment or neglect by parents, or inability of 
parents to provide for them. 

"Section 3092. Except such as are imbecile, idiots or insane, no child 
or children entitled to admission into a children's home shall be kept or main
tained in any county infirmary in this state. In any county where such home 
has not already been provided, the board of commissioners shall make 
temporary provisions for such children by transferring them to the nearest 
children's home where they can be received and kept at the ex
pense of the county, or by leasing premises for that purpose, which 
shall be furnished, provided and managed in all respects as provided by law 
for the support and management of children's homes, but the commissioners 
may prouide for the care and support of such children within their respective 
counties, in the manner deemed best for the interest of such children, and they shall 
levy an additional tax, which shall be used for that purpose only." 

Under the provision of section 3092, General Code, it is clear that children under 
the age of sixteen years, who properly come within section 3089, General Code, may 
not be maintained at the county infirmary, but must be provided for in a children's 
home of the county, if the county has such, or in the home of another county, or in a 
private home, by contract agreement, or in some premises temporarily leased, or 
otherwise as provided by section 3092, General Code. 

Inasmuch as section 2544, General Code, provides only for such persons as in the 
opinion of the township trustees are entitled to admission to the county infirmary, 
that section cannot be considered applicable to the relief of children entitled to ad
mission in children's homes. I am, therefore, of the opinion that the superintendent 
of the infirmary has no duties, whatever, pertaining to the relief of such children. 

Under section 3092, General Code, above quoted, however, "commissioners" 
may provide for the care and support of such children within their respective coun
ties in the manner deemed best for the interests of such children. Under this pro
vision, I am of the opinion that the county commissioners may, if they so desire, afford 
the relief contemplated in the second case presented by you, provided, of course, that 
the subject for relief is properly settled in the county, and other conditions have been 
complied with, as set out in section 3089, General Code. 

Section 3476, General Code, provides as follows: 

"Subject to the conditions, provisions and limitations herein, the trus
tees of each township or the proper officers of each municipal corporation 
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therin, respectively, shall afford at the expense of such township or municipal 
corporation public support or relief to all persons therein who are in condition 
requiring it." 

There are no specific provisions in the statutes relative to the powers of township 
trustees as regards care of the poor, with reference to children, and I am of the opinion 
that the township trustees have the power, under section 3476, General Code, to care 
for the children in this situation. If the county commissioners and the township 
trustees desire to make the arrangements referred to, as to the payment of one-half 
the expenses by each board. I know of no reason, in view of the statutes, why such 
an ~greement may not be entered into. 

189. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CORONER-POWER TO HOLD INQUEST UPON SUSPICION OF POISON
ING WITHOUT EXHUMING BODY. 

Under section 2856, and following, General Code, a coroner may subpoena witnesses 
and examine into the death of a person whom he has been informed met death by poisoning: 
and when without exhuming the body, the coroner acts in good faith and subpoenas and 
examines witnesses, the officers serving subpoenas and the witnesses should be allowed their 
proper fees. 

CoLUMBUs, Oaro, April 19, 1!)13. 

HoN. CaAs. F. ADAMS, Prosecuting Attorney, Elyria, OhJo. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of March 21, 1913, in 
which you present the following statement of facts: 

"Information is given the prosecutor to the effect that a child has been 
poisoned; the prosecutor in turn notifies the coroner. The child has been 
buried, at this time, a number of week~. The coroner, without exhuming 
the body, proceeds to inquire, subpoena and examine witnesses, and, be
coming convinced that there is no reason to su,;picion death by any criminal 
agency, concludes the inquest and makes his report without exhuming the 
body." 

and request. my opinion a~ to whether or not the witness and officer serving the sub
poenas are entitled t.o fees and mileage; and if the coroner is entitled to his fees for 
record and necessary writings. 

Section 2856, General Code, provides a!' follows: 

"When informed that the body of a person whose death is supposed to 
have been caused by violence has been found within the county, the <'oroner 
shall appeal forthwirh at the place where the body is, issue subpoenas for such 
witnesses as he deems necessary, administer to them the usual oath, and 
proceed to inquire bow the deceased came to his death, whether by violence 
from any other person or persons, by whom, whether as principals or acces
sories before or after the fact, and all circumstances relating thereto. The 
testimony of such witnesses shall be reduced to writing, by them respectively 
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subscribed, except when stenographically reported by the official stenographer 
of the coroner, and, with the finding and recognizances hereinafter mentioned, 
if any, returned by the coroner to the clerk of the court of common pleas of 
the county. * • *" 

Section 2857, General Code, provides: 

"The coroner shall draw up and subscribe hil:l finding of facts in writing. 
If he finds that the deceased came to his or her deJ.th by force or violence, 
and by any other person or persons, so charged, and there present, he shall 
arrest such person or persons, and convey him or them immediately before a 
proper officer for examination according to law. * * *" 

Section 2858, General Code, provides that, 

"The coroner may issue any writ required by tlus chaptm, to any constable 
of the county in which such body is found, or, if in his opinion lhe emergency 
so requires, to any discreet person of the county. * " *" 

Section 2859, General Code, provides: 

"When an inquest is held, as part of his finding the coroner shall give a 
description of the person over whose body the inquest is held, which description 
shall specify the name, age, sex, residence, place of nativity, color of the eyes, 
hair, marks, and all other partirulars which may assist in the identification 
of the person. * * *" 

From a reading of the above quoted sections of the General Code it is plainly 
to be seen that it was the intention of the legislature, in specifying the duties of the 
coroner, to enjoin upon him the duty of holding an inquest, which inquest was in
tended to aid in the detection of crimes and in the punishment o~ those who perpe
trated such crimes. Section 2856 specifically provides that the coroner shall, when 
informed that the body of a person whose death is supposed to have been caused by 
violence has been found within the county, appear fmthwith at the place where the body 
is, issue subpoenas for such witnesses as he deems necessary, etc. Section 2859 specifi
cally provides that when an inquest is held, as part of his findings, the coroner shall 
give a description of the person over whose body the inquest is held, etc. From a 
reading of said sections it seems to me that a coroner might legally hold an inquest, 
upon being informed that the body of a person whose death is supposed to have been 
caused by violence has been found within the county, without an actual view of the 
body, for he would be able, from the examination of witnesses to get the description 
of the body of a decedent necessary to be contained in his findings to be filed with 
the clerk of the courts, as provided by law. I am not inclined to believe that it is 
absolutely proper procedure for a coroner to hold an inquest weeks after the burial 
of the body of a person whose death is supposed to have been caused by violence. 
However, I can see no legal reason why a coroner should not. hold an inquest at any 
time he is informed that the body of <1 person, whose death is supposed to have been 
caused by violence, has been found within the county, for the purpose of aiding in £he 
detection of crime or of anybody connected with said death. 

In the case referred to in your inquiry, you having informed the coroner of the 
fact that said child was supposed to have come to its death by being poisoned, there 
seems to me to be a prima facie case th~>t the coroner acted in the best of faith, and was 
endeavoring to assist the prosecuting attorney in the detection or crime, if any had 
been committed. The coroner, acting in good faith, pursued the proper course, in 
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my opinion, when he proceeded to examine witnesses before ordering the body exhumed; 
for if the testimony of the witnesses disclosed the fact that the rhild came to its death 
through natural causes, it would be a useless expenditure of public inoney to order 
the body exhumed for the purpose of holding an autopsy. In the last analysis the 
purposes for which the law creates the office of coroner and defines his duties have 
in thiS case been fully carried into effect; and in my opinion, the coroner having acted 
in good faith, as above stated, he is entitled to the statutory fees for all actual services 
performed in his official capacity, in relation to such case, which, in my opinion, in
cludes everything except the.statutory fee for viewing the body, the coroner not having 
performed that service. 

I am also of the opinion that, the coroner having the legal right to subpoena 
witnesses and also to compel any constable of the county or other person to execute 
certain writs and serve subpoenas upon witnesses, and the same having been done, 
and the witnesses having obeyed said subpoenas, said witnesses should be paid from 
the county treasury their fees and mileage; and any and all officers serving subpoenas 
or other writs under the rlirection of the coroner should be paid their legal fees fixed by 
statute for such services. 

193. 

Very truly yours. 
TIMOTHY S. HOGAN, 

Attorney General. 

SHERIFF-COUNTY COMMISSIONERS TO ALLOW FOR UPKEEP OF 
AUTOMOBILE. 

Under section 2997, General Code, which authorizes county commissioners to make 
allowance to sheriffs for the maintenance of horses and vehicles, county commissioners 
must allow the sheriff sufficient to keep in repair an automobile used by the sheriff in the 
public administration of the necessary duties of his office. 

CoLUMBUs, Omo, April19, 1913. 

HoN. E. L. SAVAGE, Prosecuting Attorney, Paulding, Ohio: 
DEAR Sm:-Your letter of February 16th received. You ask my opinion upon 

the following question: 

"Where a county sheriff owns his own auto should the county pay for the 
upkeep of such auto while and when used in the discharge of his official duties, 
and should the depreciation in the value of the machine be inc! uded in the 
expense of the upkeep?" 

Section 2997 of the General Code provides in part as follows: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff * • * 
for all expenses of maintaining horses and vehicles necessary to the proper 
administration of the duties of his office. * * *" 

The answer to your question depends upon the construction of the words "all 
expenses of maintaining," as used in this section. The circuit court of Mahoning 
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county, in the case of State vs. Commissioners, 10 C. C. N. S. 398, defined "main
tainin,r," as used in this statute, as applied to vehicles, as follows: 

"Supporting; upholding; keeping up; to hold or keep up in any particular 
state or condition; to sustain; to keep up." 

The court said further that the legislature, in this proVISlOn, only meant and 
intended that sheriffs should be allowed the necessary expense incurred in keeping 
their vehicles in good condition, and not in the purchase of them. 

I have already held, in an opinion addressed to Hon. Thomas L. Pogue, prosecuting 
attorney of Hamilton county, Ohio, that the sheriff is entitled to repairs on an auto
mobile used in the county business. I enclose herewith a copy of said opinion. I also 
hold in that opinion that an automobile is a vehicle within the meaning of section 2997. 

I am of the opinion, therefore, that the county should pay for the upkeep of the 
sheriff's auto, which is used by the sheriff excmsively in the discharge of his official 
duties; that is to say, the county should keep the sheriff's auto, so used, in good con
dition, and keep up the repairs thereon. But this does not permit the sheriff to present 
a bill of expenses for depreciation in the value of the machine, as that is not to be in
cluded in the expense of the upkeep. 

194. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CLERK OF COURTS-DUTY TO TURN OVER ACCOUNTS AND INTEREST 
TO SUCCESSOR-RETURN OF EXCESSIVE AMOUNT TO PREDE
CESSOR. 

Since section 3032, General Code, requires a clerk of court to keep a cash book and to 
turn over the same to the successor in office, it is clear that all funds stated to be on hand in 
such cash book should be turned over to the clerk's successor, together with such book. If 
there was an excessive amount of money paid over to the incoming officer, it should be re
turned to his predecessor just as a deficiency should be made good by the outgoing clerk. 

CoLuMBus, OHIO, December 23, 1912. 

HoN. JoHN A. CLINE, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SIR:-The letter of your assistant, Mr. Minsall, under date of December 
17, 1912, enclosing a letter to you from l\ilr. Horner, clerk of courts, dated November 
14, 1912, in which two questions are asked has been considered and I desire to say: 

The first query states that in handling the funds in ihe clerk's office all county 
funds are separately deposited and earn interest which is accounted for to the auditor. 
Other funds also bear inte~est and are kept in a separate account, and the inquiry is 
whether this interest can be turned over to the county auditor, he releasing the clerk 
and his bondsmen from liability. 

The second question goes to the matter of "overage," so-called, that is the money 
in the hands of the clerk in excess of the amount shown by the cash book. 

Section 3032, General Code, reads: 

"Each clerk of a court of record, and the sheriff and prosecuting attorney, 
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in each county, shall enter in a journal or cash book provided at the expense 
of the county, an accurate account of all moneys collected or received in his 
official capacity, on the days of the receipt, and in the order of time so re
ceived, with a minute of the date and suit, or other matter, on account of 
which the money was received. Such cash book shall be a public record of the 
office, and on t.he expiration of the term of sucP. officer, be delivered to his 
successor in office. Each such clerk shall be the receiver of all moneys pay
able into his office, whether collected by public officers of court or tendered . 
by other persons, and, on request shall pay them to persons entitled thereto." 

This section provides for the keeping of a cash book by the clerk and the turning 
over of the same to his successor in office, and while nothing is said about the turning 
over of the balances shown to the successor, yet it would destroy the value of such 
book or the necessity for its being kept if the balances were not turned over with the 
book. 

I am, therefore, of the opinion that the interest fund, assuming that the cash book 
will furnish data from which the amount may be ascertained, should be turned over 
to the successor in office, and not to the auditor as the interest mentioned does not 
come within what is meant by unclaimed costs, as described in sections 3040 to 3045, 
General Code. 

The second question relates to "overage" ·as termed in Mr. Horner's letter. 
I am of the opinion that this money should also be turned over to the successor 

in office and his receipt therefor taken, which will release the outgoing clerk and his 
bond and transfer the liabiljty to the incoming officer. 

If there was an excessive amount of money paid over to the incoming officer, it 
should, on discovery be returned to his predecessor, just as a deficiency (on discovery) 
should. be made good by the out-going clerk. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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195. 

STREET ASSESS:\1EXTS-ASSESS:\1EXT BY FOOT FROXTAGE AXD FOOT 
FROXT-ASSESS:\lEXTS OX AB"GTTIXG LOTS GEXERALLY, FOR 
AB"GTTIXG PROPERTY XOT ASSESSED BY REASOX OF FOOT FROXT 
R"GLE OX CORXER LOTS. 

Under a former law which required the assessment of abutting properly by the ''foot 
front" of the properly bounding and abutting upon the improvement, the courts held that a 
corner lot could be assessed only for such nnmber of feet as constil1lfed the actual number 
of feet in the actual front of such properly. When the law was changed, requiring such 
assessment by the ''foot frontag~" of the properly bounding and abutting, the court held 
that the actual number of feet bounding and abutting upon the improt•ement could be assessed. 

Since the law has been again changed so a8 to permit the assessment of such property 
by the "foot front" of the property bounding and abutting, under a well settled rule of con
struction, the interpretation of the courts of this language as it existed in the first law must 
be construed to be again intended by the legislattae, and the former law must be again 
allowed to prevail. 

In accordance with the case of Streiber vs. City of Lima, the cost of the improt•ement 
which cannot be assessed against the corner lot, by reason of the foot front rule, may be 
apportioned against all of the property abutting upon said improvement, which may be 
assessed therefor. 

CoLUMBus, Omo, March 26, 1913. 

HoN. CHARLEs F. CLOSE, Prosecuting Attorney, Upper Sandusky, Ohio. 

DEAR Sm:-Under date of February 15, 1913, you send to this department a 
letter of inquiry from a member of the council of the village of Carey, Ohio. It appears 
that this village has no solicitor and you have been requested to secure the opinion 
of this department upon the question submitted in the enclosed letter. 

The letter which you enclose states the facts and quC!ltion as follows: 

"In levying special assessments in municipalities by the third method 
named under section 3812, General Code, namely by 'the foot front of the 
property bounding and abutting on the improvement,' it is a settled con
struction of the law that a corner lot can only be assessed according.to the num
ber of feet in that boundary of such lot which constitutes its 'front.' 

,.This construction causes the number of assessable feet of frontage on a 
street improvement to be less than the number of feet of property actually 
abutting on the improvement, and since the improvement is to be assessed 
by the foot front of the property abutting the cost per foot is consequently 
increased. 

"The query is: Can this increased cost occasioned by the loss of the 
frontage on corner lots be thrown back and imposed upon the properties 
abutting, or should it be borne by the municipality as a whole? " 

Section 3812, General Code, provides: 

"Each municipal corporation shall have special power to levy and collect 
special assessments, to be exercisPd in the manner provided by law. The coun
cil of any municipal corporation may assess upon the abutling, adjacent and 
contiguous or other specially benefited lots or lands in the corporation, any part 
of the entire cost of an expense connected with the improvement of any 
street, alley, dock, wharf, pier, public road, or place by grading, draining, 
curbing, paving, repaving, repairing, constructing sidewalks, piers, wharves, 
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docks, retaining walls, sewers, drains, water courses, water mains or laying 
of water pipe and any part of the cost of lighting, sprinkling, sweeping, cleaning 
or planting shade trees thereupon, and any pa-t of the cost and expense con
nected with or made for changing the channel of, or narrowing, widening, 
dredging, deepening or improving any stream or water course, and for con
structing or improving any levee or levees, or boulevards thereon, or along or 
about the same, together with any retainin~?: wall, or rip rap protection, 
bulkheads, culverts, approaches, flood gates, or water ways or drains incidental 
thereto, which the council may declare conducive to the public health, con
venience or welfare, by any of the following methods: 

"First. By a percentage of the tax value of the property assessed. 
"Second. In proportion to the benefits which may result from the im

provement, or 
"Third. By the foot front of the property bounding and abutting upon the 

improvement." 

This section gives three methods for levying the special assessment. The third 
method is involved in the present inquiry. 

This method of levying special assessments· has been construed, in reference to 
corner lots, in two ways by the supreme court of Ohio. In each of these decisions a 
different phraseology of the statute was under consideration. Also the legislature 
changed the phraseology after each of the decisions of the supreme court. 

In Haviland vs. City of Columbus, 50 Ohio St., 471, it is held: 

"In assessing the cost of a street improvement on abutting property by the 
front foot, regard must be had to what is the real front of the property. This 
is a question of fact, to be determined by the manner in which it was laid 

-out, or in which it has been built upon, and used and occupied, by the owner. 
"If a lot abuts lengthwise on the improvement, but fronts breadthwise on 

another street and not on the improvement, the lot should be deemed as 
fronting breadthwise on the improvement, and be asses&ed for the number of 
feet on the improvement that it would have in such case, and no more." 

Section 2264, Revised Statutes, was under consideration in this case and the third 
method of levying special assessments was expressed in said statute as follows, as 
shown on page 473 of the opinion: 

"or (3) by the foot front of the property bounding and abutting upon the 
improvement.'' 

This section of the statutes was amended by the municipal code of October 22, 
1902, as shown at section 50 of 96 Ohio laws 39, wherein the third method of levying 
special assessments was stated: 

"Third. By the foot frontage of the property bounding and abutting 
upon the improvement." 

The only change in the language of section 2264, Revised Statutes as amended 
in section 50 of the municipal code of 19C2, is that the words "foot front" were changed 
to read "foot frontage." This change, however, permitted the supreme court to make 
a new rule as to levying assessments on corner lots. 

In Village of Oakwood vs. Stoecklein, 81 Ohio St., it is held: 



A.XXCAL REPORT OF THE ATTORNEY GE~'ERAL. 1203 

"Since the municipal code passed October 22, 1902, (96 Ohio laws, 20), re
pealed section 2264, Revised Statutes, and defined the following made of assess
ing the costs and expenses of street improvements, 'by the foot frontage of the 
property bounding and abutting upon the improvement,' the rule of assessment 
laid down in Haviland et. al. vs. City of Columbus et. a!., 50 Ohio St., 471, 
is abrogated, and municipalities are authorized to assess upon an entire length
wise frontage of a lot abutting upon the improvement." 

On page 334 of the opinion, Shauck, J., quotes the holding in Haviland vs. the 
City of Columbus, supra, and then says: 

''Whatever may have been thought of the decision in that case as an in
terpretation of the statute, and however genCJal may have been the belief that 
it imposed upon interior lots burdens which in justice should be borne by 
corner lots, the case was reconsidered and adhered to in the City of Toledo vs. 
Sheill, 53 Ohio St., 447. In one of the opinions in that case it was suggested 
that the rule should be regarded as established so far as judicial decisions were 
concerned, and that if it was thought to operate unjustly it should be changed 
by the general assembly by an act operating prospectively. Accordingly by 
the uniform municipal code enacted October 22, 1902, (96 Ohio Laws, 20), 
section 2264, Revised Statutes, was repealed and by section 50 of that act, the 
third mode· of assessing the costs and expenses of street improvements was 
defined as follows: "By the foot frontage of the property bounding and abut
ting upon the improvement." Since the general assembly under the circum
stances changed the phraseology of the clause and employed language in 
making the .change which indicates very clearly the purpose of the legislature 
to act upon the suggestion referred to and to change the rule established in the 
case which appears to have controlled the judgements under review, the judge
ment must be regarded as erroneous." 

It will be observed that the court does not overrule the holding in Haviland vs. 
city of Columbus, but bases the new rule upon the fact that the legislature changed 
the phraseology of the provision in question. 

The case of village of Oakwood vs. Stoecklein, supra, was decided January 18, 
1910, and on April 22, 1910, the general assembly, by act of 101 Ohio Laws 134, amended 
this provision and placed the phraseology in the same condition it was in when the 
ruling in Haviland vs. city of Columbus, was given, and which is: 

"Third. By the foot front of the property bounding and abutting upon 
the improvement." 

The supreme court in Oakwood vs. Stoecklein, supra, took advantage of the change 
in the language of the section, to hold that the legislature intended thereby to abrogate 
the ruling in Haviland vs. city of Columbus, but immediately thereafter, the legis
lature amended the language and made it the same as it was when passed upon in 
Haviland vs. city of Columbus. 

It is evident, from the reasoning of the court in Oakwood vs. Stoecklein, and 
from the act of the legislature in 101 Ohio Laws 134, immediately thereafter, that 
the general assembly desired to have in force, the rule laid down in Haviland vs. city 
of Columbus, as to assessing corner lots. 

This is the holding in the case of Henry vs. Barberton, 12 Ohio Nisi Prius N. S. 
364, decided January 19, 1912, wherein it is held: 

"When a statute, which has received a settled judicial construction, is re
pealed and is afterward re-enacted in the same terms and for the same purpose 
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and object, it will be presumed that the legislative body, so re-enacting it, 
intended that it should bear the same construction which had been given 
to the original, unless a different intention is shown. 

"The term 'foot front' in section 2264 of the Revised Statutes, having been 
construed by the courts as meaning, for astiessment for the improvement of a 
street, a frontage equal to the linear measurement of the most prominent and 
conspicuous side of a property, rather than the side actually abutting in the 
street on which the improvement is made; and the courts, upon the repeal of this 
section (96 Ohio Laws 39, section 50), and the substitution of another act 
providing for an assessment by the 'foot frontage' having construed that 
substitution as an intention of the general assembly to abrogate the former 
construction by the courts of the meaning of the term 'foot front;' when the 
latter act was repealed and in the repealing act an assessment was provided 
for by the 'foot front' in language identical with old section 2264 (101 Ohio 
Laws 134), the presumption arises that, by so doing, the general assembly in
tended the assessment so provided for by the 'front foot' should mean the 
same that it had theretofore been construed to mean by the courts. 

"The act of April 22, 1910, (101 Ohio Laws 134), amending section 3812 
Df the General Code, requires the third method of assessing property for im
provements to be made by the 'foot front,' meaning thereby that if a lot abuts 
lengthwise on the improvement, the lot should be deemed as fronting breadth
wise on the improvement and be assessed for the number of feet on the_im
provement that it would have in such case, and no more." 

I am, therefore, of the opinion that the decision of Haviland vs. city of Columbus, 
50 Ohio St., 471, is the settled Jaw of Ohio in reference to the method of levying special 
assessments upon corner lots by the "foot front." 

The question asked is how to apportion the cost of the improvement which is 
not assessable because of the corner lot rule. 

This was passed upon in Steiner vs. city of Lima, 8 Nisi Prius, N. S., 50\1, where 
it is held: 

"The burden of bearing that portion of the cost of a street improvement 
not assessable under the law against corner Jots rests upon the abutting 
owners, notwithstanding in the petition for the improvement they only 
bound themselves to pay an assessment 'by the front foot for the number of 
feet set opposite their names, less two per cent. and the cost of the inter
sections of public alleys and that portion of corner lots exempted by Jaw and 
not signed for in this petition."' 

This case was decided in May, 1909, before the amendment of section 3812, General 
Code, in 101 Ohio Laws, 134, and before the decision was rendered in Oakland vs. 
Stoecklein. The decision was affirmed by the circuit court, but was reversed in 82 
Ohio St., 447, without report, under authority of Oakland vs. Stoecklein. As the 
decision of Oakwood vs. Stoecklein has been abrogated by the legislature in the amenda
tory act of 101 Ohio Laws, 134, the rule of apportioning the unassessable part of the 
corner lot must be as set forth in Steiner vs. city of Lima, 8 Nisi Prius, N. S., 509, supra. 

I am, theref01e; of the opinion that the co.st of the improvement which cannot 
be assessed against the corner lot by reason of the corner lot rule in Haviland vs. city 
of Columbus, may be apportioned against all the property abutting upon said im
provement and which is to be assessed therefor. 

Respectfully, 
TIMOTHY S. HoaAN, 

Atwrney General. 
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197. 

BOARD OF EDl.:"CATlOX- BOX \YELL GRADl.:"ATE- COXTRACT FOR 
TUJTIOX-XO REQUIRE:\IEXT OF XOTlCE FRO:\I Pl.:"PIL LIVIXG 
Ol.:"TSJDE OF THREE :\IlLES FR0:\1 SCHOOL COXTRACTED WITH 
WHEX Pl.:"PIL SELECTS OTHER SCHOOL. 

Under section 7744, General Code, a Boxu·cll diploma cntiths the graduate to cutu 
any high school in the stale. 

Under section 77 47, General Code, boards of education having no high school are 
required to pay the tuition of Boxwell graduates allending other high schools. 

Under section 7750, General Code, a board of education, by entering i11/o a ronlract 
for the education of such graduates, may be exempted frcm paying the tuition of pupils 
residing within three miles of the school designated in the ag~ecment, when such school is 
located in the same or some adjoining township. Under the same statute, if no such agree
ment is made, a pupil selecting his own school is entitled to have his tuition paid only upon 
his giving notice to the board of education of his residence as therein provided. The terms. 
of Sltch statute, however, do not require su.;h notice of pupils residin(J outl!ide of three miles 
of the school degignated by a contract agreement rnade by the board of education. 

CoLUMBus, OHIO, :\larch 28, 1913. 

BoN. ELI H. SPEIDEL, Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm:-I herewith acknowledge the receipt of your letter of February 15th, 
wherein you inquire as follows: 

"Can a Patterson graduate, who lives in a township where no high school 
is maintained, and who lives more than three miles from a high school located 
in an adjoining township, which has been selected by his township board to 
school its Patterson graduates, select a high school of his own choice not located 
in an adjoining township, and if he can, must he give the written notice required 
by section 7750 of the General Code before he can compel his school district 
to pay for hi& tuition?" 

In reply thereto would say that section 7744 of the General Code provides that 
the diploma granted to a Patterson graduate shall entitle such graduate to enter any 
high school in the state as follows: 

"The board of county school examiners shall provide for the holding of a 
county commencement not later than August 15th, at such place as it deter
mines. At this commencement an annual address mu~t be delivered, at the 
cone! usion of which a diploma shall be presented to each successful applicant 
who has complied with the provisions hereof. Such diploma shall entitle its 
holder to enter any high school in the state." 

Section 7747 of the General Code, provides that the tuition of the pupils holding 
diplomas and residing in township or special districts in which no high school is main
tained, shall be paid by the board of education of the school district in which such 
pupils have leg~l residence as follows: 

"The tuition of pupils holding diplomas and residing in townships or 
special districts, in which no high school is maintained, shall be paid by the 
board of education of the school district in which they have legal school 
residence, such tuition to be computed by the month. An attendance any part 
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of the month shall create a liability for the entire month; but a board of edu
cation maintaining a high school shall not charge more tuition than it charges 
for other ·non-resident pupils." 

The board provisions of the above sections are modified and limited by section 
7750 of the General Code, which provides that any board of education having no high 
school, by contracting for the schooling of its high school pupils with one or more 
boards of education of the same or some adjoining township, may exempt itself from 
paying the tuition required by section 7747 of the General Code, except as to pupils 
who live more than three miles from the school designated in such contract, as follows: 

"A board of education not having a high school may enter into an agree
ment with one or more boards of education maintaining such school for the 
schooling of all its pupils. When such agreement is made the board making it 
shall be exempt from the payment of tuition at other high schools of pupils 
living within three miles of the school designated in the agreement, if the 
school or schools selected by the board are located in the same civil township, 
as that of the board making it, or some adjoining township. In case no such 
agreement is entered into, the school to be attended can be selected by the 
pupil holding a diploma, if due notice in writing is given to the clerk of the 
board of education of the name of the school to be attended, and the date the 
attendance is to begin, such notice to be filed not less than five days previous 
to the beginning of attendance." 

It is to be noted that the board of education by entering into such contrsct is 
not exempt from paying the tuition of pupils living more than three miles from the 
high school so designated, who attend some high school other than the one designated 
in such contract. Inasmuch as the provisions of said section 7750 of the General Code 
do not apply to pnpils living more than three miles from the high school designated, 
and inasmuch as no limitation seems to be placed upon the provisions of sections 7744 
an·d 7747 of the General Code as regards pupils living more than three miles from a 
designated high school it follows therefore that such pupils can select and enter any 
high school in the state by virtue of section 7744, supra, and the tuition of such pupils 
must be paid by the board of education of the township or special school district in 
which no high school is maintained in accordance with section 7747, supra. 

Sertion 7750 of the General Code in so far as giving notice in wriLing of the school 
to be attended by the pupil, provides in substance that if the board of education not 
having a high school does not provide a high school for its Patterson graduates, a 
school which said graduates may attend can be selected by the pupils holding the 
diplomas provided due notice in writing is given to the clerk of the board of the name 
of the school to be attended, and the date the attendance is to begin, such notice to 
be filed not less than five days previous to the beginning of the attendance. 

It is my judgment that said notice is required only in case the board of education 
not having a high school fails to enter into an argeement with one or more boards of 
education maintaining such high school for the schooling of its high school pupils. 
You state, however, that in this instance the township board of education where no 
high school is maintained has selected a high school for its high school pupils in accord
ance with section 7750 of the General Code. 

It follows, therefore, that the said Patterson graduate need not give the written 
notice required by section 7750 of the General Code bef01e he can compel his school 
district to pay for his tuition. 

Yours very trwy, 
TIMOTHY S. HOGAN, 

AUorney General. 
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200. 

ROADS AND HIGHWAYS-POWER OF STATE HIGHWAY CO~l~IISSIOXER 
TO PER:\HT ~10DIFICATIOX OF CONTRACT WITHOUT RESUBMIS
SION OF ADVERTISE:\IEXT AXD BIDS, WHEX LOCATIOX OF ROAD 
IMPROVEMENT IS CHANGED BY VIRTUE OF AX UNFORESEEN 
RAILROAD COXSTRUCTION. 

When the swte highway commissioner has entered into a contract by compliance with 
aU statutory provisions and a change in the location of the road improvement is made 
necessary by a railroad construction, the railroad furnishing bond of indemnity for addi
tional costs, by reason of such change and the contractor consenting thereto, the state highway 
commissioner may permit such departure from the original terms of the contract as is made 
necessary by such change, without re-advertising and re-letting of bids. 

COLUMBUS, OHIO, April 22, 1913. 

RoN. A. M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR SIR:-I am in receipt of your letter of April 22nd, wherein you state: 

"Sometime during the summer of 1912, a contract was let by the state 
highway department for the paving and curbing of a road in Mahoning 
county, Ohio, over a distance of about sixty-four hundred (6400) feet; the 
contractors proceeded in the performance of their work and improved this 
road for a distance of about twenty-two hundred (2200) feet when they were 
stopped by order of the state highway commissioner. This order was made 
necessary by reason of the fact that a new railroad was being constucted 
parellel to the highway in question, rendering necessary the shifting of about 
thirty-five hundred (3500) feet 'or this road southerly of about the width of 
itself. The contractors thereupon refused to carry out the contract over the 
proposed new portion of the road. A petition was filed by the railroad com
pany under section 6895 of the General Code, asking that a change of the 
road be turned over this portion of about thirty-five hundred feet; the dif
ferences between the railroad company and the contractors have been ad
justed, and the contractors stand ready and willing to pave the new portion 
of said road and the commissioners stand ready to grant said new portion and 
vacate the portion of the old road rendered unnecessary by the establishing of 
the new portion. The state highway commissioner approves the arrangement 
as agreed upon by the railroad company and the county commissioners if 
the saine can lawfully be done. The contractors are to furnish a new con
struction bond covering the change, and the railroad company is to furnish 
a five year maintenance bond. Insofar as the expense of the improvement to 
the state is concerned nothing will be added by reason of this change. The 
railroad company bearing any and all additional expenses and this is covered 
by a contract entered into between the railroad company and the con
tractors," 

and submit for my opinion the following question: 

"Can the state highway commissioner notify the contractors that their 
contract is modified in the respect that they are to make the improvements 
over the changed portion of the road instead of over the old portion of the 
road, the contractors, of course, accepting in writing, the order of the state 
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highway commissioner directing such modification, or will it be necessary to 
re-advertise and re-let that portion of the improvement over the changed 
portion?" 

In view of the fact that the contract made by the st~te highway commissioner 
with the· contractors has been duly let and that only by reason of the fact that part of 
the road in question had to be moved because of the building of a railroad the im
proving of the new portion of said road could well be considered simply as a modifi
cation of the contract, and since the expense of the improvement to the state is not 
increased by reason of improving the road over the new portion instead of over the 
old portion, I am of the opinion that the state highway commissioner can notify the 
contractors for the road that their contract is modified in the respecL that they are 
to make the improvement over the changed portion instead of over the old portion 
and that it will not be necessary to re-advertise and re-let that portion of the im
provement, and furthermore, that the money now in the hands of the state highway 
commissioner retained by him and based on estimates heretofore furnished by the 
contractors should be paid to the contractors in the same manner as if the portion of 
the road had not been changed since the signing of the conl.ract .. 

Yon will, of course, see to it that all the necessary legal proceedings in reference 
to bonds, agreements, etc., to lawfully carry out this cha.nge are made. 

211. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-LAW PROVIDING FOR WORKING OUT OF TAX 
ASSESSMENT ON PROPERTY FOR ROAD PURPOSES, NOT UNCON
STITUTIONAL. 

Section 7 488, General Code, which provides for a levy not exceeding one mill on each 
dollar of the valuation of the taxable property of the township for road purposes, which may 

·be worked out by the taxpayer, the same being a tax upon the property and not levied by 
the poll, and not requiring the services, but merely permitting when in lieu of the money 
payment, is not in conflict with article 3, section 1 of the constitution, providing that no 
poll tax may be levied or services required which may be collected in money or other thing 
of value. Under section 5649-3a, taxes for this purpoSf! are excluded from the two mill 
township limitation of Smith one per cent. law. 

COLUMBUS, OHIO, April 22, 1913. 

HoN. THO:IlAS L. PoGuE, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of March 18th, from Hon. C. A. 
Groom, assistant prosecuting attorney, respecting the constitutionality of section 
7488 of the General Code, upon which my opinion is asked. This section provides 
as follows: 

"In addition to such levy the township trustees, at any time, if they deem 
necessary, may levy an amount not exceeding one mill, upon each dollar of 
valuation of the taxable property of the respective townships, for road pur
poses, which may be worked out at the rates other work is paid for, of a sim
ilar nature. Said ::>mount so levied shall be certified to the township clerks as 
provided for by section seventy-four hundred and eighty-five." 
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Section 1 of Article XII of the Constitution, as recently amended, provides: 

"Xo poll tax shall ever be levied in this state, or service required, which 
may be commuted in money or other thing of value." 

In my opinion the section above quoted is not in conflict "ith the constitutional 
provision referred to. The tax is a property tax not levied by the poll but according 
to the valuation of property. The service which the section contemplates is not a 
required one-it is the money, i. e. the taxes, which are required; and this is done 
through the exercise of the general taxing power of the state, in a way which is con
sistent with all of the provisions of the articles of the constitution which refer to tax
ation. The service is optional. This option is for the benefit of the taxpayers. A 
provision like this is not merely the rever~e of one like that which is found in the old 
road labor statutes of this state, at which the constitutional provision is palpably 
aimed. Those statutes required the service of male citizens as such, and permitted 
the commutation of such service in money. This section requires nothing of citizens 
as such-it does not even apply to citizens, but does apply to owners of property tax
able within the township. I do not believe that the constitutional provision can be 
used to declare invalid any tax levied upon the duplicate of a taxing district in the 
regular way, even though the tax be payable in service. I know of no provision of the 
constitution in any wry restraining the legislature from making any commodity, ser
vice or thing other than money, receivable in payment of taxes. 

Perh~J,ps a more serious difficulty is suggested by the question as to how "the 
r3tes other work is paid for of a similar nature" are now to be ascertained, inasmuch 
as the general road labor statutes must now be regarded a~ unconstitutional. This 
question was not asked in Mr. Groom's letter, however, and I do not pass upon it. 

Mr. Groom does ask another question which I have so far not touched upon, 
however. He inquires whether or not the tax authorized by the section a.bove cited is 
within the limitations of the Smith One Per Cent. law, so-called. I find what seems 
to me to be a clear answer to his question in the Smith law itself, and particularly in 
section 5649-3a thereof, which provides in patt as follows: 

"Such (interior) limits for * * * township * * * levies shall 
be exclusive of * " " levies for >:oad taxes that may be worked out by 
the taxpayers * '' * over which the budget commissioners shall have no 
control." 

It is my opinion that this express mention of taxes of this sort has the effect 
of excluding such levies from the two mill limitation of the entire act, but 
from none of the other limitations thereof. That is to say, such levies are 
within the ten mill limitation, the 1910 tax limitation and the fifteen mill 
limitation of the law. The budget commissioners have no control over such 
levies; that is to say, they may not reduce the amounts certified or estimated 
for such purposes. In short, it may perhaps clarify the situation t_o observe 
that levies of this sort are to be treated, for the purposes of the budget com 
mission, in precisely the same manner as the state levies are treated. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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219. 

COUNTY COMMISSIONERS AND SHERIFF-EXPENSES, TRAVELING. 

Section 6563-44, General Code, providing for actual expenses to the county commis
sioners when performing the duties herein prescribed and section 2997, General Code, 
providing for allowance to the sheriff of his actual and necessary expenses, authorize the 
payment of these officials for transportation, lodging and meals when engaged in the duties 
prescribed. 

CoLUMBus, Omo, April 24, 1913. 

HoN. THEO. H. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR Sm:-Your favor of March 21st received. You inquire whether the mem
bers of the board of county commissioners, under favor of section 6563-44 of the General 
Code, may be paid the amount actually expended by them for transportation, lodg
ing and meals. 

Section 6563-44, General Code, insofar as it relates to this matter, provides as 
follows: 

"shall receive the sum of $3.00 a day and their actual expenses while em
ployed under this bill." 

The bureau of public accounting has held that the commissioners, while employed 
under section 6563-44, General Code, are entitled to a per diem of three dollars per 
day, and their transportation, lodging and meals; and I concur in their holding. This 
department has uniformly held, under all statutes providing for salary and expenses, 
that the expenses include transportation, lodging and meals. 

I am therefore qf the opinion that county commissioners, under favor of section 
6563-44, General Code, may be paid the amount actually expended by them for trans
portation, lodging and meals, while employed under such section. 

You also inquire as to the authority of the sheriff to charge for meals and lodging 
when engaged in pursuing persons accused of crimes. 

Section 2997, General Code, provides in part: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff * * * 
for his actual and necessary expenses incurred and expended in pursuing or 
transporting persons accused or convicted of crimes and offenses." 

I am of the opinion, under favor of this section, that the sheriff has a right to 
charge for his meals and lodging when engaged in pursuing persons accused of crimes, 
as the statute expressly authorizes that he may be allowed for his actual and necessary 
expenses incurred and expended in transporting persons accused or convicted of crimes 
and offenses. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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222. 

TOWNSHIP TRUSTEES l\IAY NOT CONDEMN STONE QUARRY FOR PUR· 
POSE OF EXGAGIXG IN STONE BUSINESS. 

The terms of section 8283, General Code, would not justify township trustees in con
demning an unused stone quarry for the purpose of producing stone therefrom and selling 
the same to other townships and the public at large. 

CoLUMBus, Omo, March 28, 1913. 

HoN. CLARK Gooo, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SIR:-1 have your letter of March 12th, in which you request my opinion 
on the following: 

"There is located in Ridge township a stone quarry that is not being 
used. Have the township trustees a right under the provisions of section 
3283 G. C. to condemn the said quarry, and place a man in charge who will 
equip it with necessary machinery and operate it, and this man will then sell 
the stone to the township at a reasonable price, and also sell stone to other 
townships and the public at large at the same price; the price at which the 
stone shall be sold to be the cost of placing same upon the market and a small 
profit?" 

Section 3283 of the General Code provides: 

"When the trustees are unable to purchase of, or contract upon fair and 
equitable terms with, the owner of a gravel bank, gravel bed, other deposit of 
gravel, or of any stone, timber, or other material, in the judgment of the 
trustees necessary for the construction or repair of any road, improved road 
or highway within the township, or in case the owner refuses to sell or con
tract with the trustees, for the sale of such material, upon the trustees agree
ing to allow a just and reasonable compensation therefor, they may condemn 
for public use such material, in such quantities as, in their judgment, the 
public needs require, allowing the owner thereof a just and equitable com
pensation. Such authority to contract, sell, agree and condemn shall extend 
to all townships within the county in which such trustees are elected or op
pointed in pursuance of law, or within any township of any adjoining 
county." · · 

The powers of township trustees under the foregoing statute extend no further 
than to permit them to condemn for public use "a gravel bank, gravel bed, other de
posit of gravel, or of any stone, etc.," when in the judgment of the trustees such ma
terial is necessary for the construction or repair of any road, etc., within the township. 
This power to condemn can be exercised only when they are "unable to purchase of, 
or contract upon fair and equitable terms with, the owner" of such material, "or in 
case the owner refuses to sell or contract 'vith the trustees for the sale of such material. 

The acts enumerated in your question would amount to engaging in the stone 
business, and this the trustees are not permitted to do under favor of said section 
3282. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General 
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223. 

ARMORY-:\IUXICIPAL CORPORATIOX MAY NOT PURCHASE CHAIRS 
FOR AND EQUIP. 

Section 3631, General Code, and section 3939, General Code, pr01ide only for the 
purchase of real estate and the issuing of bonds therefor, by a municipal corporation for 
the purpose of erecting an armory upon the same, and such sections cannot be construed 
to empower a corporation to build an armory thereon, nor to equip 01· purchase chairs for 
the same. 

CoLUMBus, OHIO, March 22, 1913. 

RoN. HuGH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-Under date of March 8th, you request my opinion as follows: 

"Can the municipality purchase chairs to equip an armory built by the 
state, on a site donated by popular subscription of such municipality? 

"You will notice by section 1 of that section (3939) the council may 
purchase real estate upon which to build an armory. 

"By section 2 council may equip a building authorized by said section, 
and 'for securing a more complete enjoyment of * * improvement.' " 

Section 3939, General Code, sub-divisions one and two, which you cite, are as 
follows: 

"When it deems it necessary, the council of a municipal corporation, 
by an affirmative vote of not less than two-thirds of the members elected or 
appointed thereto, by resolution or ordinance, may issue and sel1 bonds in such 
amounts and denominations for such period of time, at such rate of interest, 
not exceeding six per cent., and in the manner as provided by iaw, for any of the 
following specific purposes: 

"1. For procuring the real estate [J.nd right of way for an improvement 
authorized by this section, or for purchasing real estate with a building or 
buildings thereon, to be used for public purposes, or to be donated to the state of 
Ohio by deed in fee simple as a site for the erection of an armory. 

"2. For extending, enlarging, improving, repairing or securing a more 
complete enjoyment of a building or improvement atdhorized by this section, 
and for equipping and furnishing it.'' 

In your request you speak of this section as conferring upon the municipality the 
power to purchase real estate, upon which to build any armory. This section, how
ever, simply authorizes the issuing of bonds for that purpose. The general statute 
containing the power, is section 3631, General Code, which section is as follows: 

"To hold and improve public grounds, parks, park entrances, free recre
ation centers and boulevards, and to protect and preserve them. To acquire 
by purchase, lease, or lease with privilege of purchase, gift, devise, condemna
tion or otherwise and to hold real estate or any interest therein and other 
property for the use of the corporation and to sell or lease it, or to donate 
the same by deed in fee simple to the state of Ohio as a site for the erection 
of an armory.'' 

Statutes conferring powers upon municipal corporations must be strictly con
strued against the existence of the power, and i!lasmuch as in these statutes, expression 
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is made of the purpose of purchasing real estate to be donated "to the state of Ohio 
by deed in fee simple as a site for the uation of an armory," I am of the opinion that 
these provisions cannot be construed to do more than to authorize the purchase of 
the real estate itself. They can in no sense be said to extend the power, either of 
erecting an ermory or of eq11ipping anrl furnishing it. 

The provi~ion in subdid•ion 2, section 3939, General Code, extending power to 
issue bonds for equipping and furnishing a building, relates only to buildings autho
rized by this section, and I am of the opinion, for the reason aforesaid, that an armory 
is not such a building as is authorized by this section. 

226. 

Yery truly yours, 
TniOTHY S. HooAN, 

Attorney General. 

POWER OF COUNTY CD:\1:\IISSIONERS TO REFUND TAXES ERRON
EOUSLY ASSESSED AGAJNST A RAILROAD BY RETURNING A POR
TION OF TRACK WHICH WAS SITUATED IN A TOWNSHIP AS BEING 
SITUATED IN A :\IUNICIPAL CORPORATION-LDIITATION TO 
TAX WITHIN FIVE YEARS OF DISCOVERY OF MISTAKE. 

Under section 2588, General C9de, a county auditor is 1pnpowered to correct clerical 
errors discovered in the tax list and duplicate, as to description of lands or as to amount 
of taxes or assessments. When a portion of railroad track, therefore, has been returned as 
being situated in a municipal corporation, when in reality the same was situated in a 
township, such a mistake constitutes an error in the description of the lands and the amount 
of the taxes as contemplated by section 2588, General Code. As the mistake was a mutual 
mistake of taxes between the taxing authorities and the taxpayer, the fact that payment was 
voluntarily made does not preclude recovery. 

Under the statutes, in compliance with which the assessments in this case were made, 
the investigation and the assessment was to be made by the board of auditors and not by the 
railroad company. The latter merely furnishing such information as may be required by 
the assessing board. There was no element of intentional or successful misrepresentation 
or culpable negligence, thcrchy inducing a. wrong belief on the part of the laxing authorities, 
and the doctrine of estoppel, therefore, cannot be applied against the railroad company. 

Under sections 2589 and 2590, General Code, refunds may be allowed by the county 
commissioners for taxes paid by mistake, .mch as the auditor is permitted to collect under 
the statutes aforesaid. Such refunds, lwwemr, are limited to taxes erroneously collected 
in the five years next prior to the discorery thereof by the auditor. Taxes paid more than 
five years prior to such discot•ery thereof may not be refunded by authority of these statutes. 

CoLc:-.mus, Omo, April 24, 1913. 

HoN. W. V. WRIGHT, Prosecuting Attorney, New Philadelphia, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of March 1st, in which 
you request my opinion upon the fOllowing statement of facts: 

"Taxes for the years 1905, 1906 and 1907 were erroneously assessed upon 
the duplicate of Tuscarawas county against a certain railroad in the following 
particular: A portion of the main track of the railroad company was re
turned by the company to the appraising board as being situated in a certain 
municipal corporation, whereas, as a matter of fact, this portion of the main 
track was situated in a township. 
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"The error is perfectly apparent., I take it, and can be discovered by com
paring the returns for these three years with the returns for other years made 
by the same railroad company. 

"The aggregate rate of taxes in the municipal corporation during these 
years was greater than the rate in the township; so that, if the error can be 
corrected, a further question arises as to the possibility of a refunder for the 
taxes already paid." 

I thank you for your memorandum of authorities, submitted with reference to 
this question. These authorities have been of material assistance to me in reaching 
my conclusion, which is based upon them. 

The section of the General Code requiring interpretation in this connection is 
section 2588. It is as follows: 

"From time to time the county auditor shall correct all errors which he 
discovers in the tax list and duplicate, either in the name of the person charged 
with taxes or assessments, the description of land~ or other property or when 
property exempt from taxation has been charged with tax, or in the amount of 
such taxes or assessment. If the correction is made after the duplicate is de
livered to the treasurer, it shall be made on the margin of such list and dupli
cate without changing any name, description or figure in the duplicate as de
livered, or in the original tax list, which shall always correspond exactly 
with each other." 

This section (excepting the phrase "when property exempt from taxation has been 
charged "with tax") has been uniformly construed as applying to the correction of 
errors which are clerical merely as opposed to fundamental errors or errors of judg
ment on the part of the taxing authorities. State.vs. Commissioners, 31 0. S. 271; 
Humphries vs. Safe Deposit Company, 29 0. S. 608. 

An error is "clerical" within the meaning of this rule when it occurs in the course 
of the performance of a ministerial act, or when it relates to a matter other than the 
valuation of property as such, i. e., to a matter as to which some taxing officer has dis
cretionary power. 

The error apparent in the case submitted by you is one which might be regarded 
as either in "the description of lands or other property," or "in the amount of such 
taxes." It is clearly an error in description, because the location of property with 
respect to the taxing district in which it is located is an essential part of the tax descrip
tion of the property. It is an error in the amount of taxes, because if the plant were 
properly described the amount of the tax would have been less than it was. I am, 
therefore, of the opinion that the error described by you is one which might lawfully 
be corrected under section 2588, General Code. 

Your letter raises the question as to whether or not the circumstances of the occur
rence of this error are such as to take it out of the operation of the statute. That is, 
it is suggested that the corporation itself was responsible for the return and that the 
auditor '(or board of auditors) was in no wise responsible therefor; and that the taxes 
have been paid without question for the years involved; so that, it is claimed that the 
payment was voluntary and that the railroad company is estopped from claiming the 
benefit of the statute. 

Considering, first, the question as to whether or not the payment is a voluntary 
one, I beg to advise that on careful consideration of this question I am of the opinion 
that the question of voluntary payment does not enter into this case. It is a well 
established rule of law that a payment voluntarily made under mistake of law may 
not be recovered; and this principle has been applied to the interpretation of these 
statutes. (Commissioners vs. Rosche Bros., 50 0. S. 103). However, this principle 
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cannot be applied to the facts submitted by you because the mistake was not a mistake 
of law. There was undoubtedly a mutual mistake of fact-an oversight on the part 
of the taxing authorities and the railroad company, and not an erroneous application 
of the law by either party. That being the case, I think this feature of the question 
may be dismissed. 

The question of estoppel is a more serious one. The statutes under which these 
assessments are made are not at present in force. Reference to the revised statutes 
must be made in order to ascertain their purport. The sections are sections 2770 et 
seq., Bates' revised statutes. Under these provisions the respective county auditors 
of the several counties in the state in which any railroad company had its track and 
roadway, or any part thereof, were constituted a board for the appraisement and assess
ment of the entire property of the railroad company. These auditors were required to 
meet at the place where the railroad had its principal office and "proceed to ascertain 
all the personal property, which shall be held to include road bed * " * 
and * $ * other realty .. .. .. necessary to the daily run
ning operations of the road, moneys and credits of such company," etc. These boards 
were given power "to require from the president • * * and principal 
accounting officer of such road a detailed statement, under oath, of all the items and 
particulars constituting such property, moneys and credits, and the value thereof, 
'and' to examine the books and papers of such road • • * touching any 
matter relating to the same." Having reached a conclusion as to the aggregate value 
of the property, moneys and credits, the board was to apportion the same among the 
counties in which the road ran, and among the taxing districts in such manner as to 
"equalize the relative value of the real estate, structures and stationary personal prop
erty * * * therein, in proportion to the whole value of the real estate, 
structmes and stationary personal property of such railroad company in this state; 
and so that the rolling stock, main track, road bed, supplies, moneys and credits of 
such company shall be apportioned in the same proportion that the length of such road 
in such county bears to the entire length thereof in all said counties or county, and to 
each city, village and district, or any part thereof therein." Special provision was 
made for branch roads (which I take the particular road inquired about is, from the 
facts stated by you), but the procedure was not essentially different. 

Kow, it will he observed that the primary iuve~tigation, and, in short, the assess
ment was to be made by the assessing board or the auditor, as the case may be, and 
not by the railroad company. The company made no return in the technical sense; it 
merely furnished such information as might be required by the assessing board. There
fore, whatever may be the law respecting the effect of an erroneous return made by a 
taxpayer upon his right subsequently to ask for a correction and refund on account of 
the error which he himself has created, such a principle, even when asceriained could 
have no application to this case. In order to work an estoppel the party .guilty of the 
misrepresentation must intentionally or through culpable negligence induce his ad
versary to believe in the existence of certain facts, and the adversary must rely and 
act upon that belief in such manner as to be prejudiced if a denial of the existence of 
the facts is permitted. 

In this case it is quite evident that the mistake was an innocent one on the part 
of the railroad company, if its sworn statement contained the foundation for the error. 
This is true because the motive to make a false statement would scarcely have induced 
a statement which would result in liability for a greater amount of taxes. On the 
other hand, the adversary party had no right to rely up~n this statement exclusively. 
It-that is, the board of auditors or county auditor-should have exercised ordinary 
diligence to ascertain the exact facts respecting the matter concerning which the mis
take occurred. These facts, in the particular case, were just as accessible to him, through 
examination of previous duplicates and the like, as they were to the railroad company 
itself. In fact, if the railroad company made the mistake, and the auditor, recognizing 
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the mistake, nevertheless placed the property upon the duplicate as it was placed, upon 
the theory that if the railroad company was injured it had itself been responsible for 
its own injury, he was guilty of a culpable act, although not one which would subject 
him to any technical liability. 

Having regard to the machinery of taxation under the statutes in force at the 
time this assessment was made, and to the general rule respecting estoppel by mis
representation, I am of the opinion that no such estoppel against the railroad company 
may be said to have been raised by the facts mentioned by you. 

For all the foregoing reasons, I am of the opinion that the error of which you speak 
is such an error as may be corrected by the auditor under section 2588. By virtue of 
section 2589, then, such an error may be corrected for previous years as well as upon 
a current duplicate. That section provides in part: 

"If at any time the auditor discovers that erroneous taxes or assessments 
have been charged and collected in previous years, he shall call the attention 
of the county commissioners thereto at a regular or special session of the 
board. If the commissioners find that taxes or assessments have been so 
erroneously charged or collected, they shall order the auditor to draw his 
warrant on the county treasurer in favor of the person paying them for the full 
amount of the taxes or assessments so erroneously charged and collected." 

This section must be read in connection with the preceding section, and by so 
doing the true meaning of the word "erroneous" as used in section 2589 is ascertained. 
I am of the opinion that so far as section 2589 is concerned, it is the duty of the county 
auditor, when his attention is directed to the occmrence of an er.-or, such as that de
scribed by you, in a previous year or. years, to call the same to the attention of the 
county commissioners; and that if the county commissioners find that the error has 
occurred it is their duty to order a refund in the principal amount. 

But the question as to whether or not a refunder may be ordered in the case you 
submit is not finally answered by the conclusions which I have already reached. I 
call your attention to the provisions of section 2590 of the General Code, which must 
again be read in connection section 2589. It provides in part: 

"No taxes * * * shall be so refunded except as have been 
so erroneously charged or collected in the five years next prior to the cliscovery 
thereof by the auditor." 

Under the facts as submitted by you, the auditor "discovered," i.e., had hiE> atten
tion called to these errors on December 15, 1911. Section 2590 is somewhat ambiguous, 
in that it uses the phrase "charged or collected." It is, of course, true that taxes are 
not both ch~ged and collected in the same year necessarily; the charge is made prior 
to the first of October in one year; the first half of the collection is made in December 
of the same year and the last half thereof in June of the next year. I sm disposed to 
believe that under the peculiar phraseology of the section, if the taxes have actually 
been collected, then, the five years runs from the time when the collection took place. 

You state the taxes are "taxes paid for the years 1905, 1906 and 1907." The 
technical meaning of the phrase "taxes for the year, etc.," is that which refers to the 
tax levied in the previous year for the needs and expenditures of the year designated; 
that is, the taxes for the year 1913 were levied in the year 1912. But this technical 
meaning is so often disregarded and the opposite meaning-i. e. that which implies 
that the designated year is the year in which the levy and charge are both made
taken, that it is not safe to lay down any general rule. I therefore call your attention 
to the possibility of confusion and ask you to ascertain just when the last collection of 
the taxes complained of was made. It is clear that section 2590, above quoted, pre-
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eludes the refunder of all the taxes referred to in your letter. Those "for the year 
1905," if regularly paid, would, under either interpretation of that phrase, have been 
paid prior to December 15, 1906, the date when the 1905 year period preceding Decem
ber 15, 1911, pegan to run. On the other hand, the taxes "for the year 1906," under 
one interpretation of that phrase, might have been paid either in full or as to the first 
half before December 15, 1906; therefore, the nece:;sity for ascertaining the exact facts 
arises . 

. My conclusion is that such of the taxes complained of as were paid more than five 
years prior to December 15, 1911, cannot be refunded; but that it is the duty of the 
auditor and the commissioners, acting as they are required to act by the provisions 
quoted, to cause the refunder of taxes ·paid by the railroad company within the fiye 
year J?eriod unde_r the mistake describe<:J. by you. 

229. 

Very truly yours, 
TL'IIOTHY S. HoGAN, 

Attorney General. 

COU!\TY CO~E\IISSIONERS-POWER TO ISSUE BO~DS FOR PURPOSE 
OF BUILDING OR ENLARGING COUNTY CHILDREN'S HO:\IE
PUBLICATION AND CIRCULATION OF HAND BILL UNNECESSARY. 

Under the doctrine of ejusdem generis, the words "or other necessary buildings," as 
employed in section 2484, General Code, authorizes the issuance of bonds for county bujld
ings of any nature whatever, and therefore, said authority extends to county children's homes. 

The power extended by said statule for issuing bonds for the purpose of enlarging 
buildings, also extends to the county children's home. 

Under the authority of State ex rel. vs. Audit&r, 43 0. S. 811, the erection of a county 
children's home is not governed by the requirements of section 3044, General Code, with 
reference to publication. Inasmuch as section 2484, General Code, does not authorize 
contract for the purpose of enlarging county children's homes, such authorization must be 
found in the provisions relating to the original erection of such home, to-wit: section 7089. 

Inasmuch as this later section does not require publicali&n and the issuance of hand 
bills, the same are unnecessary in a contract for the enlarging of such home. 

CoLuMBus, Omo, April 22, 1913. 

HoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of :\larch 19th, submit
ting for my opinion thereon the followin!!: questions: 

"1. May the county commisioners issue bonds under section 2434, 
General Code, for the purpose of enlarging the children's home building? 

"2. Must the cotmty· commissioners, before erecting such an enlarge
ment or addition, publish and circulate hand-bills and publish notice of their 
intention to do so as required generally by section 2444, General Code, assum
in!!; the cost thereof to exceed $1,000.00: 

"3. If the notice must be given as required in section 2444, should such 
notice be published prior to the issuance of bonds: 

Section 2434, General Code, in its present form, reads in part as follows: 

9-Yol. II-A. G. 
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"For the execution of the objects stated in the preceding section, or for 
the purpose of erecting or acquiring a building in memory of Ohio soldiers, 
or for a court house, county offices, jail, county infirmary, detention home, or 
additional land for an infirmary or county children's home or other necessary 
buildings or bridges, or for the purpose of enlarging, repairing, improving, or 
rebuilding thereof, or for the relief or support of the poor, the commissioners 
may borrow such sum or sums of money as they deem necessary, at a rate of 
interest not to exceed six per cent. per annum, and issue the bonds of the 
county to secure the payment of the principal and interest thereof." 

I think the first question to be encountered arises out of the grammatical con
struction of the section. On its face, the statute is quite ambiguous because it is not 
clear whether the phrase "county children's home" follows or is modified by the .prep
osition "for," or whether, on the other hand, it is to be read in connection with the 
·principal nouns following the main verb, i. e., "court house," "county office," "jail," 
"county infirmary" and "detention home." If the former is true, then the express 
and specific authority with reference to county children's home is confined to the pur
chase of land for this purpose. If the alternative construction be given to the section 
in this particular, then the question is answered without further discussion. 

In my opinion this particular question must be answered by choosing the first of 
the two alternative constructions. That is to say, I am of the opinion that the phrase 
"county children's home" follows the preposition "for," so that the whole phrase is, ' 
"land for a county children's home." 

I reach this conclusion by considering the meaning of section 2434, a~ codified 
prior to its amendment in 102 0. L. 54. That section read as follows: 

"For the execution of the objects stated in the preceding section, or for 
·the purpose of erecting or acquiring a building in memory of Ohio soldiers, 

or for a court house, county offices, jail, county infirmary, or other necessary 
buildings, or bridge, or for the purpose of enlarging, repairing, improving 
or rebuilding thereof, or for the relief or support of the poor, the commis
sioners may borrow such sum or sums of money as they deem necessary, at 
rate of int.erest not to exceed six per cent. per annum, and issue the bonds of 
the county to secure the payment of the principal and interest thereof." 

It will be observed by comparing the original section with the amended section 
that the only change in this part of it consists in the insertion of the words "additional 
land for an infirmary or county children's home." Therefore, it will be presumed that 
the mind of the legislature which made this amendment wa.s directed to the single 
proposition of acquiring land. 

On the other hand, the conclusion that the phrase "county children's home" 
follows the preposition "for" next preceding, does not of itself lead to the conclusion 
that the section does not confer authority to borrow money for the purpose of erecting 
a county children's home or an addition thereto. In order to reach such a conclusion 
it becomes necessary to hold also that the phrase "or other necessary builclings" which 
immediately follows the phrase just under discussion, is also subject to the modifying 
effect of the next preceding "for." Such a construction is perhaps gramatically cor
rect under the peculiar language of the present section 2434; but such was certainly 
not the case under original section 2434, wherein this particular phrase was co-ordinate, 
so to speak, with the enumeration of other buildings for which money might be bor
rowed, i. e., "court house, county offices, jail and county infirmary." The question 
then is as to whether or not the legislature in inserting the phrase "or additional la~d 
for an infirmary or county children's home" intended to modify or change the mean
ing and gramatical construction of the succeeding phrase "or other necessary build
ings." 
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Upon rr>.reful consideration I have come to the conclusion that the legislature did 
not intend l'.ny s:.ch thing. It is true that the generul assembly's choice of the posi
tion uf tlw insc;ierl phrl'.Se ·was unfortunate, t•nd that in order to make the matter 
entirely dem·, it would have been better to insert the phrase "or additional land for an 
infirm:'.!'}' or eounty children'~ home" later in the ~<ection. Consideration of the fact 
that the same phrase, however, was inserted in section 2433, and regarded for the 
effect of all the amendments made to the statutes as a whole, leud;; me to the conclusion 
that dl the legiEI:.tture sought to do in amending section 2434 was to confer powe1 
to borrow money for u.dditiou:J.l lt~nd for infirmary or children't home purposes; not to 
confer power to :lequire additional land in connection with any othE!f class of county 
buildings than infirmaries or children's homes, and not to limit the meaning of the 
phrase, "other necessal'}' buildings" beyond what it meant in the btatute as it was 
phrased before the amendment. · 

This conclu~ion is strengthened by the consideration of the fact that the word 
"or" is repeated both before :.md after the phrase "county children's home." If it had 
been intended that the phrase "other necessary buildings" should be co-ordinate, so 
to speak, with the phrase "county children's home" then, instead of the first "or" it 
would have been proper to use a comma. 

Again, the significance of the word "bridges" must be taken into consideration. 
Under the original section money might be borrowed for the purpose of erecting a 
bridge, giving to the amended section the alternative meaning which I have rejected 
this would limit the present borrowing power of the commissioners to the acquisition 
of land for bridges which could not have been the legislative intent. 

I a.m, therefore, of the opinion that the phrase, "or other necessary buildings" is 
co-ordinate with the enumeration of buildings for the erection of which money may 
be borrowed, viz., "court house," "county offices," "jails," "county infirmaries and 
"detention homes." 

Some meaning must be given to the phrase "other necessary buildings." This 
term means and includes buildings other than court houses, county offices, jails, county 
infirmaries or detention homes. The use of the word "other" in such a context is 
limited, of course, by the application of the rule ejusden generis. So that it means things 
of the kind or cla_qH indi~ated by the preceding enumeration. The only single class of 
buildings which \\-ill include all the enumerated buildings above mentioned is the class 
of county buildings. That is to suy, there is no kind or character of buildings which 
the county is authorized to acquire and maintain which is indicated by the enumerated 
buildings. 

County buildings, in general, might ordinarily be divided into two classes, viz, 
those which the county commissioners, as such, are authorized originally to construct 
and to muntain, and those, the v.dministration and maintenance of which are in the 
hands of some other county authority. At the time this statute was enacted, the 
court house and county offices were to be built by and controlled and maintained by 
the county commissioners; the jail was to be built by the county commissioners and 
controlled and maintained by the sheriff; the county infirmary was to be built by the 
county commissioners and controlled and maintained by the infirmary directors; the 
detention home was to be built by the county commissioners and controlled and main
tained by the juvenile court. So that the only attribute which all of these buildings 
have in common is that they are to be built originally under the supervision of the 
county commiSb-ioners; this is tantamount to saying that they are county buildings as, 
of course, all county buildings of whatsoever kind are originally constructed through the 
agency of the county commissioners. The phrase "other necessary buildings" then, 
means, other necessary county buildings. 

Then it must necess:.~rily include a county children's home unless it be inferred 
that such was not the intention because of the express mention of land for county 
children's home, and the failure to mention county children's home in the other con-
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nection. That such an inference is possible cannot be disputed. The argument here 
could be stated as follows: The general assembly having the entire subject matter 
before it saw fit expressly to mention the county children's home in connection with 
the acquisition of la.nd for its purpose; having expressly mentioned the institntion once, 
it must be assumed that failme to mention it again in another connection is indicative 
of an intention that it should not be embraced within the general phrase. 

Persuasive as such an argument is, I' am not disposed to yield my assent to its correct
ness. The obvious reason for a contrary conclusion is found in the legislative history 
already outlined. It was the purpose of the legislature in 1911, in amending this sec
tion, to add to and not subtract from the powers of the county commissioners, and one 

. of the added powers was the acquisition of additional land for county children's home 
purposes. It cannot, therefore, be supposed that in adding this power the general as
sembly intended to subtract from the power, which upon the proper construction <>f sec
tion 2434 in its original form, the commissioners already had to borrow money for the 
purpose of erecting or acquiring a children's home building as an "other necessary 
building." 

Inasmuch as the phrase "for the purpose of enlarging • * * thereof" must 
be held to refer to the buildings already mentioned, it follows that it being established 
that under section 2434 the commissioners h:J.ve power to borrow money for the pur
pose of erecting a children's home, they have power also to borrow ·money for the 
purpose of enlarging a children's home. . 

Your first question, therefore must be answered in the affirmative. 
Section 2444, of the General Code, mentioned in your second question is as fol

lows: 

"Before the county commissioners purchase lands, or erect a building or 
bridge, the expense of which exceeds one thousand dollars, they shall pub
lish and circulate handbills, and publish in one or more newspapers of the 
county, notice of their intention to make such purchase, erect such building or 
bridge, and the location thereof, for at least four consecutive weeks prior to the 
time that such purchase, building, or location is made. They shall hear all 
petitions for, and remonstrances against such proposed ptfi-chase, location 
or improvement." 

The question which you ask, has-it seems to me been rather conclusively answered 
by the supreme court in the case of State ex rei. vs. Auditor, 43 0. S. 311. It is pointed 
out in the decision that original section 877 Revised Statutes, which has become 
section 2444 of the General Code, was a part of the act providing the procedure 
for the erection of court houses, jails and county infirmaries, but that the procedure 
for the purchase of a site and the erection thereon of a county children's home was 
in an entirely different and separate act, citing the leading case of Allen vs. Russell, 39 
0. S. 336, the court per Okey, J., holds that the true meaning of the othen...-ise am
biguous codification of 1880 was to be ascertained by reference to the pre-existing law. 

Upon this theory the conclusion is reached that what is now section 2444 does 
not apply to proceedings for the construction of a children's home. 

Now, in my opinion, the authority to enlarge a children's home is referable to 
the authority to originalJy construct the same. This authority is found in section 
3078, General Code, and is in the form of general authority for the "purchase of a 
suitable site and the erection of the necessary buildings." 

Section 2434 of itself does not authorize contracts to be entered into; it merely 
authorizes money to be borrowed. Therefore, it is obvious that the authority to 
enter into the contracts and actuaily to make the improvement must be found else
where. Inasmuch as the authority to make the improvement is found in the chapter 
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rebting to children's home, as such, and inasmuch as proceedings under that chapter 
have been held not to be subject to the requirements of section 2444, I am of the opin
ion that the commissioners, before proceeding to erect an e.ddition to the children's 
home buildin:.;, need not comply" ith the requirementH of sectioi' 2444. 

In this conneetion I might ob~erve that con.-iderrJion of the deri•ion of Rtate ex 
rei. vs. Commiss.ionerR, ,.,upra, mi!lht seem to create some doubt to the correctness of 
my conclusion with respect to your fJI;.;t quel"ion. Thv.t is to say, the children's home 
statute~. unci in p:•.rticnlur, section 3079 th<'reof, originul ReYi-ed Rtatut<'~, Fection 
929, authorize the borrowing of money in anticipaticn of the collection of taxP~ levied 
or to be levied for the purchc.Re of a ~nitable site and the erection of necessary build
ings. This is a speeiv.l provision for children's homes, rnd at first blu:>h it might lieem 

· that this speciu.l provibion must govern to the exclusion of the general provi•ion found 
in section U:H, so l'~, in effect, to take children's homes out of the general term "other 
necessary building,,;'' as found in the la::;t named section. 

On careful consideration, however, I have rejected this view. In the first place 
it is possibly true the.t original section :1079 (section 929, R. S., then) constituted the 
only authorit.y for boiTowing money for the purposes therein mentioned. At that 
time section 2434, General Code, did not contain the language "or other necessary 
buildings" or (to be more accurate) "any necessary buildings," section 93 0. L., 372, 
when this phra~e wag inserted in the section. 

I have alre11dy given my reasons for holding that the phrase "other necessary 
buildings'' as found in section 2434 cannot be given any reasonable interpretation which 
will exclude children's home buildings. 

X ow the borrowing power which may be exerted under section 2434 is essentially 
different from that which may be exerted under section 3079. The former power is 
one, the execution of which may precede t)le making of a levy; the latter power must 
follow the levy and must be limited to the anticipation of the proceedings in such a 
levy. The former power is general and continuing. The latter might be a strict con
struction and be limited to the original establishment of the children's home. 

Having rc;sard to nil these fae1s and to the legislative history involved, I am of 
the opinion that even if it be held that section 3079, General'Code, confers continuing 
power upon county commissioners not exhausted at the time of the original estab
lishment of the children's home (a question which I do not find it necessary to pass 
upon) the power to borrow money for children's home purposes under section 2434 is 
cumulative thereof. 

Therefore, I re-affirm my already expressed conclu.~ion respecting your first ques
tion, and in amnver to your second question am of the opinion that the commissioners 
are not bound by section 2444, General Code, in proceeding to enlarge a county child
ren's home building. 

This answer to your second question renders unnecessary an answer to your third 
question. I might state, however, for your information, that it seems to have been 
held in Franklin vs. Baird, 7 X. P., 571, that compliance with section 2444, in cases 
in which it applies, is not a jurisdictional step necessary to the issuance of bonds. 

Yours very truly, 
TmoYHY S. HoGAN, 

Attorney General. 
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231. 

PROSECUTING ATTORNEY-DUTY TO DEFEND TOWNSHIP OFF!CER 
IN SUIT AGAINST OFFICIAL CAPACITY BUT NOT INDIVIDUAL 
CAPACITY. 

Under section 2917, General Code, which requires a prosecuting attorney to be the 
legal adviser of township officers, that official is required to defend a justice of the peace or 
road superintendent in a suit brought against either in their official capacity, but not when 
such suit was brought against them in their individual capacity. Whether or not a person 
is sued in official capacity and what effect the refusal of an officer to follow the opinion of 
his legal adviser should be, must be left to the circumstances of each case. 

CoLUMBus, Omo, April12, 1913. 

HoN. WILLIAM C. HunsoN, Prosecuting Attorney, McArthur, Ohio. 

DEAR Sm:-Under date of February 11, 1913, you inquire as follows: 

"Is the prosecuting attorney required under section 2917 of the General 
Code, to defend a township officer (justice of the peace or road superintendent 
for instance) in a suit for damages for failure to do his duty, or for misconduct 
in office, especially if the township officer has been advised as to his duties by 
the prosecutor and neglected or refused to follow his counsel?" 

Section 2917, General Code, to which you refer, provides: 

"The prosecuting attorney shall be the legal adviser of the county com
missioners and all other county officers and county boards and any of them 
may require of him written opinions or instructions in matters connected 
with their official duties. He shall prosecute and defend all suits and actions 
which any officer or board may d:i,rect or to which it is a party, and no county 
officer may employ other counsel or attorney at the expense of the county 
except as provided in section 2412. He shall be the legal ad1riser for all town
ship officers, arid no such officer may employ other council or attorney except on 
the order of the township trustees duly entered upon their journal, in which the 
compensation to be paid for such legal services shall be fixed. Such compensa
tion shall be paid from the township fmid." 

By virtue of this section the prosecuting attorney is the legal adviser of all town
ship officers. This statute contemplates that the prosecuting attorney shall advise 
such township officers in their official capacity and not in their personal or individual 
capacity. When a prosecuting attorney advises an officer he represents the interests 
of the public. 

Whether or not a prosecuting attorney shall represent an officer of a township in 
a suit against such township officer must depend upon the particular facts in each case. 
If the interest of the township, that is the public, is involved in such action it would 
be t4e duty of the prosecuting attorney to represent the township in such action, 
through its proper officer or officers, and to protect its interests. If, however, ,the 
action involves only the personal liability of an officer, as for misconduct or negligence 
in office, the prosecuting attorney would not be required to represent such officer in 
such action. 

The prosecuting attorney is required by section 2917, General Code, to represent 
the township officers in their official capacity and not in their individual capacity. 
He is not required to represent an officer who is sued in his personal capacity for damages 
alleged to have been sustained by an official misconduct of such officer. 
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The difficulty in answering your question categorically arises from the faet that 
it is not always easy to tell when one is in reality sued in his official capacity. Let us 
assume that it should develop that an attorney-general or prosecuting attorney were 
in error in giving legal advise and that the official who disregarded such legal advice 
were in reality following the hw; in that situation the official is entitled to be defended 
by the attorney general or the prosecuting attorney as the case may be. A justice of 
the peace might be right in disregarding official advice. True, it is a dangerous thing 
for an official to do, but if he is acting in good faith and believes that he is right and is 
undertaking to act officially, I would give him the benefit of the doubt and defend him. 
But where an official acts arbitrarily and in disregard of advice of the legal department, 
and without any reasonable ground for his action, and is sued as an individual, he should 
be left to employ his own counsel. 

No hard and fast rule can be laid down. It is the general duty of an official who 
is entitled to advise from a prosecutor or from the attorney general to follow that ad
vice, and if he does not so follow that advice there is a presumption arising that he is 
not acting from good motives. The prosecuting attorney will be pursuing safe grounds 
if he lets each case stand upon its own foundation and follows his own conscience as to 
what he should do in the premises. 

238. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-LIABILITY OF MUTUAL TELEPHONE COM
PANY FOR WILLIS TAX. 

The Citizens Telephone Company, of Rutland, Ohio, which is a mutua.l company 
organized for service among its own members, who are cha.rged 81.80 per year for running 
expenses, and which company received the sum of 875.00 during the year for messenger 
service, should be taxed under the Willis tax law provisions upon its entire gross receipts, 
to wit: the assessments made against each member and the amount received as extra earn
ings for messenger service. 

CoLU:IIBus, Omo, April 23, 1913. 

HoN. FRED. W. CRow, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR Sm:-I am in receipt of your letter of April 15th, in which you inquire as 
follows: 

"The Citizens Telephone Company of Rutland, Ohio, has asked me to 
submit to you the following question for your opinion, to-wit: 

"The Citizens Telephone Company of Rutland, Ohio, is a mutual com
pany, organized for service among its own members and not for profit to its 
members or officers, and the said company assesses each member of said com
pany fifteen cents per month, or 81.80 per year for running expenses, which 
goes to pay switch tenders and other expenses, including property tax of said 
company. The said company also charges a message fee of ten cents to parties 
not members of said company, and the said company reported 875.00 as re
ceipts from this source to the Ohio tax commission, and the said Ohio tax com
mission did not levy one and two-tenths per cent. excise tax on the said re
ceipts amounting to $75.00, but instead thereof did levy the excise tax on 
$3,900.00 (being the $1.80 per year heretofore referred to, paid by each of 
the said company's 2,167 members) which made a tax of $46.80. 
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"The Citizens Telephone Company of Rutland, Ohio, desires to know 
whether or not the Ohio tax commission erred in levying excise tax of one and 
two-tenths per cent. on said 33,900.00, instead of the said 375.00, being the 
true receipts as said company maintains." 

The opinion asked for in your letter is covered by statute and is found in the so
called tax commission act of 1911, passed ~fay 31, 1911, and contained in 102 0. L., 
pages 224-260, inclusive. 

Section 5474, of the General Code, provides that all public utilities shall make a 
statement which shall contain the entire gross receipts of the company, including all 
sums earned or charged, whether actually received or not, from whatever source de
rived, for business done within the state for the year next preceding the first day of 
May. 

Section 5475 provides that the tax commission of Ohio shall, on the first ~ionday 
of September, ascertain and determine the entire gross receipts of each telephone 
company for business done within this state, for the year ending on the 30th day of 
June, excluding therefrom, only receipts derived wholly from interstate business or 
business done for the federal government. 

Section 5476 provides that the amount so ascertained by the tax commission of 
Ohio shall be the gross receipts of such telephone company for business done within 
this state for such year. 

Section 5481 provides that on the first Monday of October, the commission shall 
certify to the auditor of state, the amount of the gross receipts so determined, for the 
year covered by its annual report to the tax commission of Ohio. 

Section 5483 provides that in the month of October, annually, the auditor of state 
shall charge, for collection from each telephone company, a sum in the nature of an 
excise tax, for the privilege of carrying on its intrastate business, to be computed on 
the amount so fixed and reported by the tax commission of Ohio as the gross receipts 
of such company on its intrastate business for the year covered by its annual report 
to the tax commission, by taking one and two-tenths per cent. of all such gross re
ceipts, which tax shall not be less than ten dollars in any case. 

·The gross receipts of a corporation are the entire receipts from any source re
ceived by a said corporation for the year, and as the dictionary defines the word "gross" 
as whole; entire; total; and specifically, without deduction; it is clear that the amount 
paid by the mutual subscribers of the Citizens Telephone Company of Rutland, Ohio, 
to-wit the sum of $1.80 per year from each subscriber, should be included in the report 
of the company to the tax commission. 

In your letter you state that the tax commission levied upon the amount so re
ceived from the members, to-wit, the sum of 83,900.00, but did not levy on the re
ceipts of the company, amounting to 875.00, and ask whether or not the Ohio tax com
mission erred in levying excise tax on said 83,900.00,instead of the said 875.00, being 
the true receipts as said company maintains. 

I am of the opinion that the tax commision did not err in levying excise tax on said 
sum of $3,900.00, but it did err in failing to charge an excise tax on the said sum of 
$75.00, for the total levy should have been on the sum of 83,975.00, which, according 
to the company's report, is the gross receipts of said telephone company for the year. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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239. 

ROADS AXD HIGH\VAYS-:\IETHOD OF :\IAKIXG COXTHACTS FOR 
:\IATERIALS }.SD LABOR FOR DIPROVE:\IEXT OF ROADS L"XDER 
SECTIOX 7033, GEXERAL CODE, AXD FOLLOWIXG. 

Under section 7047, General Code, contracts for materials and labor ·in the imprm•e
ment of roa<h under sectioniJ ?O.J.J, General Code, and following, must be made by sections 
and in like manner as provided by law for other township imprm•ements, and therefore, 
part of the labor and matuials JteCe8sary to such im]JfoL'emrnt may not be furnished by the 
trmtees by force account under their own supervision without the letting of contracts. 

CoLUMBus, OHio, April 22, 1913. 

HoN. IRVING CARPENTER, Prosecuting Attorney, Norwalk, Ohio. 

DEAR Sm:-1 acknowledge receipt of your letter of :\larch 1st as follows: 

"From several sources the question has come to me in my short term as 
prosecuting attorney of Huron county, whether funds of a road district, 
erected under sections 7033 to 7052, General Code, raised by the sale of 
bonds of such district, can be used by the township trustees in improving the 
roads of such district by force account under their own supervision, and not 
by letting contract. And whether contract can be let for part of the labor 
and material on such improvement and part of the labor and materials fur
nished by the trustees, paying therefor from such funds." 

Section 7047, General Code, provides: 

"The contracts for furnishing the materials and perfonning the labor in 
and about such improvement shall be made by such sections and in like 
manner as provided by law for other township improvements." 

In view of the fore~oing provisions of statute, which are so plain as to admit of 
no doubt, I am of the opinion that township trustees may not legally expend, in whole 
or in part, money derived from the sale of bonds, under the subdivision of the code 
embraced within sections 7033 to 7052, inclusive, otherwise than upon contract. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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240. 

CONSTITUTIONAL AMENDMENT-PROVISION FOR COMMENT UPON 
FAILURE OF ACCUSED TO TAKE THE STAND IS SELF EXECUTING. 

Under Proposal No. 41, of the constitutional amendments, article 1, section 10, which 
prouides for comment upon the failure of the accused to take the stand, and the considera
tion of that fact by the court and jury, took effect on January 1, 1913. This amendment 
is self executing. As to pending cases, however, the former method of procedure is pre-

. served by the language of Proposal No. 41. 

CoLUMBus, 0Hro, April 29, 1913. 

HoN. THoMAs L. PoGUE, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR Sm:-Under date of April 24th you call my attention to that part of article 
I, section 10 of the constitution as recently adopted, which states as follows: 

"No person shall be compelled, in any criminal case, to be a witness 
against himself; but his failure to testify may be considered by the court and 
jury and may be made the subject of comment by counsel," 

and request my opinion as to the effect thereof as such provision now stands. In 
other words, as to whether such provision requires remedial legislation, or was self
executing when the amendment was passed. 

Proposal No. 41, which was carried at the election on September 3, 1912, pro
vides as follows: 

"The several amendments passed and submitted by this convention 
when adopted at the election shall take effect on the first day of January, 
1913, except as otherwise specifically provided by the schedule attached to 
any of said amendments. All laws then in force, not inconsistent therewith 
shall continue in force until amended or repealed; provided that all cases pend
ing in the courts on the first day of January, 1913, shall be heard and tried in 
the same manner and by the same procedure as is now authorized by law. 
Any provision of the amendments passed and submitted by this convention 
and adopted by the electors, inconsistent with, or in conflict with, any provision 
of the present constitution shall be held to prevail." 

There was no provision in proposal No. 3 in reference to the amendment of article 
I, section 10 as to when such amendment would go into effect. Therefore, since it 
was not specifically provided by the schedule attached to proposal No. 3 as to when 
the same would go into effect such amendment went into effect on the first day of 
January, 1913. 

As I view such amendment it is self-executing when the same went into effect 
and does not require any further legislation in order to carrY- it into effect. How
ever, proposal No. 41 provides further that "all cases pending in the courts on the first 
day of January, 1913, shall be heard and tried in the same manner and by the same 
procedure as is now authorized by law." 

While I am of the opinion that the provision of the constitution permitting the 
prosecutor to comment upon the fact that the accused does not take the stand is self
executing, yet in view of the provisions of proposal No. 41 such right would not apply 
to any prosecutions which were pending on the first day of January, 1913. 
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I am informed that the common pleas court of Franklin county in a criminal 
case, the indictment for which had been returned subsequent to January 1, 1913, has 
taken the same view as I have herein expressed. 

243. 

Very truly yours, 
TniOTHY S. HoGAX, 

Attorney General. 

THREE-FOURTHS JURY RULE-WHEN ACT BECOMES EFFECTIVE
PENDING CASES NOT EFFECTED. 

The amendment to section 11455, General Code, having been .filed in the office of the 
secretary of state, February lS, lUIS, the same will not. be effective until ninety days there
after, in accordance with article 2, section 1-c, of the constitution. 

Under section 26, General Code, which provides that the repeal or the amendment of 
a statute shall not affect pending proceedings even when such statute pertains to the remedy 
and it is not so expressly provided, the three-fourths j1try rule, does not maintain as to ca.ses 
pending when said amendment became effective. 

CoLUMBUs, OHio, April 2\1, 1913. 

HoN. T. M. P<>TTER, Prosecuting Attorney, New Lexington, Ohio. 

DEAR SIR:-·Under date of April 25th, you inquire whether senate bill No. 8, 
amending sertions 11455, 11456 and 11457 of the Genera-l Code, relative to verdicts 
in the court of common pleas will apply: 

"First: To cases pending at the time the bill was passed. 
"Second: To cases filed after the enactment and before the coming 

into effect of the statute. In other words, before the expiration of the ninety 
day period required by the constitution." 

Section 11455, General Code, provides in part: 

"In all civil actions a jury shall render a verdict upon the concurrence 
of three-fourths or more of their number." 

Said bill was passed on February 6, 1913, approved February 12, 1913, and filed 
in the office of the secretary of state February 13, 1913. 

Section 1-c of article U of the constitution, as amended, provides in part as follows: 

"No law passed by the general assembly shall go into effect until ninety 
days after it shall have been filed by the governor in the office of the secretary 
of state, except as herein provided." 

It is to be noted that there is no emergency clause to be found in senate bill No. 8. 
Therefore, under the provision above quoted said law will not go into effect until 
ninety days after February 13, 1913. 

The Jaw not going into effect until ninety days after February 13, 1913, the question 
then arises as to whether or not as to cases which are tried after the la.w so goes into 
effect will be tried under such senate bill No. 8. 

Section 26, General Code, provides as follows; . 
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"Whenever a statute is tepealed or amended, such repeal or amendment 
shall in no manner affert pending actions, prosecutions, or p10ceedings, civil 
or criminal, and when the repe:1l or :1mendment relates to the remedy it shall 
not affect pending actions, proserutions, or proceedings, unless so expressed, 
nor shall any repeal or amendment affect c:1uses of such action, prosecution, 
proceedings, existing at the time of such amendment or repeal, unless other
wise expressly provided in the :1mending or repealing :1ct." 

Such section provides that when an amendment relates to the remedy it sh:1ll 
not affect pending actions unless so expressed. The question, thetefore, arises, whether 
or not the three-fourths jury law relates to the remedy. If it does, then since there 
is no statement in the bill that it shall affect pending acfions, prosecutions or proceed
ings, it would not so affect action~, prosecutions or proceedings as were pending at 
the time the law goes into effect. 

Prior t9 the codification of 1880, what- is now section 26 of the General Code, 
and known as section 79, revised statutes, was found in the form as enacted in 63 
Ohio L!lWS, 22, section 2, which reads as follows: 

"That whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or proceedings, 
civil or criminal; nor causes of such action, prosecution, or proceeding, existing 
at the time of such amendment or repeal, unless otherwise expressly provided 
in the amending or repealing act." 

Based on the statute as it existed as last foregoing set forth the case of Warner 
vs. Railroad Company, 31 0. S., 265, was decided, the first syllabus of said case reading 
as follows: 

"Where a jury of twelve men was selected and summoned for the trial 
of a cause before a justice of the peace, under the act of March 30, 187 5 (72 Ohio 
Laws, 159), and before the clay set for trial this act was repealed by another 
(73 Ohio Laws, 14), which provided for a jury of six men for such trials: 
HELD, That the act in force at the time of the trial governed, and that the 
justice erred in submitting the cause to a jury of twelve men." 

On page 268 Gilmore, J., states as follows: 

"It is contended by counsel for plaintiff that the act of February 19, 
1866 (S. & S. 1), saved the right of the plaintiff to a trial by a jury of twelve 
men in this case. The act saves pending actions, prosecutions or proceedings 
in civil and criminal cases, and also saves the causes of such actions, prosecu
tions, or proceedings. It was intended to preserve existing rights, and its 
provisions do not rebate to the remedies by which such rights may be asserted 
or obtained. Remedies always have been subject to legislative control, 
except to the extent which the constitution has limited such control. As has 
been shown, jury trials before justices of the peace are subject to legislative 
control. They are simply one of the means by which justice is administered 
in those courts. They are remedial in their nature, for they may be given or 
taken away, at the pleasure of the legislature; and while there exists a right to 
appeal from the judgment of a justice of the peace, to a tribunal, in which a 
trial by jury of twelve men can be had,· no constitutional or legal right is 
violated by changing the number of men that shall constitute a legal jury for 
the trial of a cause before p. justice. 
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"In this case, at the time of the trial, the justice had no legal authority 
to impanel a jury of twelve men, and therefore erred in overrulin!!; the motion 
of the defendant to set a.-;ide the jury of that number." 

It is to be noted from the above citation that the supreme court distinctly recog
nized that jury trials were subject to legbhlive control, and simply one of the means 
by which justice is administered, and thnt they are nmedial in tlnir nature. 

In the case of State vs. Caldwell, 50 La. Ann. 166, 41 L. R. A. 718, the court adopts 
with approval the language of the trial judge, wherein said judge referring to u.rticle 
116 of the constitution of 1898 required only nine of a jury to find a verdict in d case 
not capital, btate~ that "It b a mere change in the remedy, or mode of procedure, 
which does not deprive the defendants of any ri11;ht." In other words, sairl court 
distinctly recognizes that a change in the luw in refere11ce to the nuruber of the jury 
necessary to return a verdict was Himply n change in the remedy. 

Bauvie1's law dictionary defines "rcme:ly" as "the m'l~ns employed to enforce 
a right or redreHs an injury." This definition h::tH been endorsed by the supreme court 
of this state in the case of the Missionary Society of the :\I. E. Church vs. Ely et al., 
56 0. s., 4(}.:;. 

Subsequent to the deciHion in the case of Warren vs. Railroad Company, supra, 
and at the time of the codification of the statutes of Ohio in 1880, the statute was 
amended so as to read as follows: 

"Whenever a statute is repealed or amended, such repeal or mnendment, 
sh::ill in no manner affeet pending actions, prosecutio.ls, or proceedings, civil 
or criminal, and when the repeal or amendment. relates to the remedy, it 
shall not affect pending actions, prosecutions, or proceedings, unless so expressed; 
nor shall any repeal or amendment affect causes of such action, prosecution 
or proceedings, existing all the time of such amendment or repeal, unless 
otherwise expressly provided iJ?- the amending or repealing act." 

The statute as above given is identical with pre>ent Hection 26 o( the General Code. 
The1e having bef'n inserter! therein the provision that an amendment relating to the 
remedy shall not affect pending a.ct.ions, unless so expressed, und the supreme court 
in the case of Warren vs. Railroad Co., suwa, having held that jury trials were remedial 
in their nature, I am of the opinion that there being no provision in senate bill No. 8 
applying the provisions thereof to pending actions, prosecutions or proceedingR, the 
said act will not apply to any action, prosecution or proceeding pending at the time 
the law goes into effect. 

Therefore, such act will not apply: 

First: To cases pending at the time the bill was passed, nor, 
Second: To cases filed after the enactment and before the coming into 

effect of the ~tatute." 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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245. 

ROADS AND HIGHWAYS-NO POWER TO IMPROVE TOWNSHIP ROAD 
WHEN QUESTION IS DEFEATED AT ELECTION. 

When under section 6976, General Code, the trustees of a township have submitted to 
the electors therein, the question of improving a township road and the electors have voted 
against such improvement, there is no power in the trustees to issue bonds for such irnprot·e
ment under related stat1des. 

CoLUJ\IBUs, OHIO, May 8, 1913. 

HoN. CHARLES F. ADAMS, Prosecuting Attorney, Elyria, Ohio. 

DEAR Sm:-I have your letter of February 4th, wherein you state: 

"For the benefit of the trustees of Camden township, l desire your con
struction of section 7004-5-6 of the General Code, the facts are as follows·: 

"The trustees are desirous of improving a certain township road within 
Camden township, which matter was submitted to the vote of the people at the 
last general election, and defeated, and the question now is, can the trustees 
under these sections issue the bonds of the township for the purpose of macad
amizing the road? 

"IC in your opinion the trustees have not the authority under said sec
tions to issue township bonds, is there any statute under which money can 
be secured without submitting it to public vote?" 

Sections 7004, 7005 and 7006 of the General Code, provide as follows: 

"Section 7004. For the purpose of providing the money necessary to 
meet the expenses of improving such roads and streets the trustees of a town
ship, if advisable in their opinion, may issue the bonds of the township, pay
able at such times as they determine not exceeding thirty years, in the sum 
of five hundred dollars each, bearing interest at a rate not to exceed five per 
cent per annum payable semi-annually." 

"Section 7005. Such bonds shall not be sold for less than their par value, 
and accrued interest, and the aggregate amount of the bonds of a township, 
at one time outstanding, shall not exceed one hundred thousand dollars. 
The sale of such bonds shall be advertised for at least thirty days, and they 
shall be sold to the highest bidder at the office of the trustees of such township. 

"Section 7006. When the trustees of such township have determined to 
improve a road, as herein provided, in order to provide for the payment of 
such improvement and to provide a fund for the redemption of bonds issued 
by them under the provisions of the next preceding sections, with interest 
thereon, in addition to the other road taxes authorized by law, they shall 
levy annually upon each dollar of valuation of all taxable property of such 
township an amount not exceeding six mills upon each dollar of such valua
tion, and shall continue such levy from year to year until the roads and streets, 
by said commissioners designated for improvement, have been improved, as 
herein provided, and the bonds issued for that purpose, with interest thereon, 
have been paid." 

These sections are part of the subdivision of the chapter relating to township 
ro~ds, the title of which subdivision is "Roads Partly Within a Municipality." 
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Section 6976, General Code, provides: 

"The trustees of a township, when the petition of one hundred or more 
of the taxpayers of such township is presented to them, praying for the im
provement of the public roads within such township and includin~ a road run
ning into or through a village or city, shall submit the question of the improve
ment of sn.id roads to the qualified electors of the township at the next general 
election or at a special election, held after the presentation of such petition." 

It will be observed that before the trustees can acquire jnris<tiction to improve 
roads under this subdivision, a petition signed by at least one hundred taxpayers of 
the township must be presented to them praying for the improvement. After this 
is done the trustees must submit the question of the policy of making the improvement 
of such roads to the quaJified electors of the township at the next general election or 
at a special election held after presentation of such petition. 

Sections 6977, 6978, 6979 and 6980 of the General Code, prescribe the form of 
ballot to be used at the election and the manner of giving notice thereof, and provide 
for the appointment of judges and clerks to conduct the same, and as these sections 
are not necessary to a determination of your questions I forebear to quote them. 

Section 6981 of the General Code is in part as follows: 

"At such election if a majority of the votes cast are against the policy of 
!mprovin~ the roads by general taxation, the township trustees shall not assess 
taxes for that purpose; * * *" 

The last quoted provision leaves no room for doubt that when the question of the 
improvement of township roads under these statutes has been legally submitted by 
the township trustees to the electors of the township, and a majority of the votes cast 
at the election are against the proposition, the roads cannot be improved by general 
taxation. 

The power of township trustees under these statutes to issue bonds to pay for 
road improvements, and to levy taxes to meet the obligation created by the issuance 
of the bonds, is dependent upon the authority given the trustees by virtue of a favor
able vote of a majority of the qualified electors of the township, and cannot be exer
cised otherwise. 

You state that the question of the improvement of a certain road in one of the 
townships of your county was submitted to the electors of the township and defeated. 
Under this state of facts, I am of the opinion that the township trustees cannot now 
issue bonds under sections 7004, 7005 and 7006 for the purpose of macadamizing said 
road. 

Your la~t question was considered and answered in an opinion of this department 
to Ron. Lewis P. Metzger, under date of July 20th, 1912, a copy of which opinion is 
herewith enclosed. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Att()Tney General. 
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248. 

INITIATIVE AND REFERENDUM HAS NO APPLICATION TO BILL WHICH 
HAS NOT BECOME A LAW. 

Since the Potting bill relating to local option election in counties has not passed the 
senate nor reached the house, and consequently did not become a law, and sin-ce section 3, 
article 2, of the constitution, provides for a referendum solely on laws, such a bill is not 
included within the initiative and referendum proLisions. 

CoLUMBUs, 0Hro, May 9, 1913. 

BoN. D. F. DUNLAVY, Prosecuting Attorney, Jefferson, Ohio. 

DEAR SrR:-1 am in receipt of your letter of April 30th, wherein you state that 
you are anxious to inquire whether a referendum can be had on the Potting liquor law. 

Upoa an examination of the senate journa.l of Monday, April 28, 1913, which date 
was the last day on which the senate sat prior to adjournment, I find that Mr. Potting 
introduced senate bill No. 299, being: 

"A bill to amend section 6116 of the General Code, relating to local 
option elections in counties and to give independent effect to the vote of muni
cipal corporations at such elections." 

It further appears that on motion of Mr. Potting the constitutional rule requiring 
bills to be fully and distinctly read on three different days 'Yas dispensed with and 
such bill was read the second time and referred to the committee on temperance; that 
was the last action taken by the last legislature in reference to such bill. 

Section 1-c of article II of the constitution os amended provides fOI' the exercise 
of the power reserved by the people designated as the referendum, and provides for 
the signature of six per centum of the electors upon petition to order the submission to 
such electors for their approval or reJeelion "of :my law, section of any law, or any item 
in any law appropriating money posser] by the general assembly." It further provides 
that no law passed by the general a~sembly shvll go into effect un;;il ninety days after 
it shali have been filed by the governor in the office of the secretar.)· of state, except as 
otherwise provided. It further provide~ that when a petition signed by six per centum 
of the elector.o of tte state is filed with the secretary of·siate "within ninety days after 
any law shall have been filed by the governor in the office of the secretary of state, 
oroiedng such law, r.ection o[ law or any item in such law appropriating money to be 
submitted to the electors for their approval or rejection," the secretary of state shall 
so submit the same at the next regular or general election and "no such law, section or 
item shall go into effect until and unless approved by a majority of those voting upon 
the same." 

It will be observed by an examination of house bill 29\1 that the same is not a bill 
which was initiated by the people, but was a bill introduced by a member of the legis
lature, consequently the question of initiative petition is not in question here. 

Section 16 of article II provides that "Every bill passed by the general assembly 
shall, before it becomes a law, be presented to the governor for his approval." 

Senate bill No. 299 was simply introduced in the senate and read a second time 
and referred to the committee on temperance. The bill got no further along in its 
passage. It was not passed by the senate nor did it at any time reach the house. 
Consequently, it did not become a law, and since section 1-c of article II provides for 
referendum solely on laws, no referendum could be had on senate bill No. 299 intro-
duced by Mr. Potting. Yours truly, 

TIMOTHY S. HoGAN, 

Attorney General. 
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250. 

D"CTIES OF PROSEC"CTIXG ATTORXEY AS TO SUITS BEFORE JUSTICES 
OF THE PEACE FOR COLLECTIOX OF TAXES. 

Under section 2917, General Code, which requires the prosecuting attorney to prosecute 
and defend all suits and actions which any county officer or board may direct or to which 
it is a party, that officer may be din·cted by the county trea.surer to institute suits before 
justices of the peace for collection of delinquent taxes. 

The remedy of distraint for taxes given to the county treasurer, under section 2658, 
General Code, however, is by far the most effective and all such means should be exhausted 
by the county treasurer before calling upon the prosecuting attorney to conduct litigation. 
lt is within the power of the prosecuting attorney to mandamus the county treasurer and 
thereby compel him to do his duty, under section 2668, General Code. 

CoLUMBus, OHIO, February 17, 1913. 

HoN. T. J. KRAMER, Prosecuting Attorney, Woodsfield, Ohio. 

DEAR Sm:-I have your letter of January 7, 1913, in which you state that the 
treasurer and county commissioners are continually asking you to bring suits before 
justices of the peace for collection of taxes, and asking my opinion as to your duty in 
the premises. 

The general duties of the prosecuting attorney are prescribed by section 2916, of 
the General Code, as follows: 

"The prosecuting attorney shall have power to inquire into the com
mission of crimes within the county and shall prosecute on behalf of the 
state n.ll complaints, suits and controversies in which the state is a party, 
and such other suits, matters and controversies as he is directed by law to 
prosecute within or without the county, common pleas court and circuit 
court. In conjunction ·with the attorney general, he shall also prosecute 
cases in the supreme court arising in his county. In every case of convic
tion, he shall forthwith cause execution to be issued for the fine and costs, 
or costs only, ·as the case may be, and faithfully urge the collection until 
it is affected (effected) or found to be impracticable, and forthwith pay to 
the county treasurer all moneys belonging to the state or county, which 
come into his possession as fines, forfeitures, costs or otherwise." 

This does not include the matter about which you inquire, but section 21117, Gen
eral Code, would seem to do so, and provides as follows: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any of 
them may require of him written opinions or instructions in matters con
nected with their official duties. He shall prosecute and defend all suits and 
actions which any such officer or board may direct or to which it is a party, and no 
county officer may employ other counsel or attorney at the expense of the 
county except as provided in section twenty-four hundred and twelve. He 
shall be the legal adviser for all township officers, and no such officer may em
ploy other counsel or attorney except on the order of the township trustees 
duly entered upon their journal, in which the compensation to be paid for 
such legal services shall be fixed. Such compensation shall be paid from 
the township fund." 
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You will observe that while section 56!16, as follows, to wit: 

"The commissioners, at each September se'lSion, shall cause the list of 
persons delinquent in the payment on personal property to be publicly read. 
If they deem it necessary, they may authorize the treasurer to employ col
lectors to collect such taxes or part thereof, prescribing the compensation of 
such collectors which shall be paid out of the county treasury. All such al
lowances shall be apportioned ratably by the county auditor among all the 
funds entitled to share in the distribution of such taxes;" 

yet, nevertheless the latter section is a very old one. It was originally enacted in the 
year 1866, see year book 63, p:Jge 43; while section 2!H7, which authorizes the prose
cuting attorney to prosecute and defend all suits and actions which a.ny such officer 
or board may direct, or to which it is a party, was first enacted in the year 1906 (See 
year book 98, page 160), section 2917, you will notice, was section 1274 of the Revised 
Statutes. It is not necessary to pass on this question as to whether or not section 5696 
was impliedly repealed for the reason that section 2917 gives the treasurer the power to 
request the prosecuting attorney to bring the suits in question. However, the treas
urer ought not except for the most valid reasons call upon the prosecuting attorney to 
bring suits before justices of the peace. Recently, Hon. Edward C. Turner, prose
cuting attorney of Franklin county, compelled the county treasurer, by proceeding in 
mandamus, to do his duty under the distress proceedings. 

Section 2658, of the General Code, provides as follows: 

"When taxes are past due and unpaid, the county treasurer may distrain 
sufficient goods and chattels belonging to the person charged with such taxes, 
if found within the county, to pay the taxes so remaining due and the costs 
that have accrued. He shall immediately advertise in three public places in 
the township where the property was taken the time and place it will be sold. 
If the taxes and costs accrued thereon :J.re not paid before the day appointed 
for such sale, which shall not be less than ten days after the taking of the 
property, the treasurer shall sell it at public vendue or so much thereof as will 
pay such taxes and costs." 

No remedy is more effective than that provided in section 2658, of the General 
Code, and in my judgment it is one that should be vigorously pursued. :Mr. Turner 
advises me that the results here after the court issued the order of mandamus on the 
treasurer upon his application were most effiP-acious, and joins me in the proposition 
that the treasurer should not except in extreme cases, call upon the prosecutor under 
section 2917. It is the duty of the treasurer to exhaust all appropriate remedies before 
making it necessary to litigate. There is a growing tendency on the part of many officers 
to cast upon the legal department duties that can ordinarily be discharged by the officer 
himself. If in your judgment your county treasurer is not vigorous in making use of 
the power given in section 2658, you have the remedy of mandamus at hand. l hope 
after you confer with him he will see his way clear to proceed, and thus recover promptly 
into the county treasury moneys which there now belong. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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257. 

TAXES AXD TAXATIOX-TAXES DUE AXD UN"PAID .KOT A DEBT TO 
BE DEDUCTED FR0:\1 CREDITS. 

Inasmuch as a tax operates invitum and is not an obligation created by the voluntary 
act of the obligor, arising out of contract by him entered into, it may not be considered a 
debt so as to be deducible from credits, under section 5327, General Code. 

COLUMBUS, OHIO, April 23, 1913. 

HoN: JAMES A. ToBIN, Prosecuting Attorney, Fairfield County, Lancaster, Ohio. 

DEAR SIR:-! beg to acknowledge receipt of your letter of April 15th, requesting 
my opinion upon the following question: 

"Under section 5327, General Code, can taxes due and unpaid be con
sidered a 'Debt' and be legally deducted from 'Credits'?" 

The statute, the construction of which is involved in the consideration of this 
question, is section 5327 of the General Code, which provides, in part, as follows: 

"The term '<'redits' * * * means the excess of the sum of all legal 
claims and demands, whether for money or other valuable thing, or for labor 
or services * " * including deposits * * * other than such as are 
held to be money, * * * when added together, * * * over and 
above the sum of legal bona fide debts owing by such person. In making up 
the sum of such debts owing, there shall not be taken into account an obliga
tion to a mutual insurance company, or an unpaid subscription to the capital 
stock of a joint stock company, nor a subscription for a religious, scientific, 
hterary or charitable purpose; nor an acknowledgment of indebtedness, un
less founded on some consideration actually received, * * * nor an 
acknowledgment made for the purpose of diminishing the amount of credits to 
be listed for taxation; nor a greater amount or portion of a liability as surety, 
than the person * * * believes th.1t such surety is iri equity bound 
* * * to * * * contribute * * "'·" 

Your question doubtless arises from the fact that at tJ.x listing time, viz.: t.he day 
preceding the second Monday in April, each taxpayer will n2turally have chMged 
ag'linst him for collection on the dupliCJ.te of the county the taxes for the second half 
of the previous year, or the current year (depending upon the sense in which the word 
"year" is used). This is, of course, not necessarily the case, as every taxpayer has 
the right to pay the entire amount of taxes charged against him in any year at any 
time prior to the 20th of December of that year. and after the duplicate is in the hands 
of the treasurer for collection. Customarily, however, the situation as I have descrihed 
it exists. Of course, it is conceivable that a taxpayer making a return in April of any 
year may have charged against him in addition to the last half of taxes charged in 
the previous year, delinquent taxes for other years, which he has not yet paid. 

The face of section 5327, above quoted, does not furnish an answer to the ques
tion because there is no complete definition of the word "debt." It is true tha.t certain 
express exceptions from what might otherwise be the meaning of this word are made 
by the section. All these are apparent on the face of the quotation which I ha.ve made. 
However, J.ll of these excepted obligations are of one kind, viz., obligations created by 
the voluntary act of the obligor, and arising out of ~ contract by him entered into. 
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None of the excepted claims are similar to claims of 1he s1ate for taxP-S, which is a claim 
arising not by virtue of the voluntdry act of the taxpayer and not owing its origin 
to an express or e\·en an implied contrdct by him entered into. 

It might be argued that the phrase "all legal claims and demands" as used in 
connection with the term "credits" might with propriety be employed for the purpose 
of defining the term "debts," which is not expressly so defined. That is to say, there 
might be force in an argument to the effect that inasmuch as credits consist of the sum 
of all legal claims and demands, deducting debts, the things deducted should be of the 
same kind as the things from which they are deducted. Whether ot not this supposed 
principle is valid, the solution of your question is not gre~tly aided by its application 
as the phrase "all lega, claims and demands" still lacks an accurate definition. 

The question which you ask, then, is one which must depend for solution upon 
judicial interpretation. You refer to the case of Peter vs. Parkinson, Treasurer, 83 
0. S., "36. This case involved the right of the county commissioners to compromise a 
claim for delinquent personal taxes, and the conclusion of the court was that the right 
did not exist because the chum for taxes was not a "debt due to the county" within 
the meaning of section 2416 of the General Code. Tn reaching tlus conclusion the 
_court placed stress upon the nature of a tax as such rather than upon the considera
tion that the taxes are not primarily clue to the county, which consideration was men
tioned merely as an additional reason for the conclusion reached (see page 49). On 
page 47 of the Opiruon, per Crew, J., is found a discussion of the nature of a tax. The 
following is quoted therefrom: · 

"In City of Camden vs. Allen, 2 Dutcher's Reports (New Jersey), 398, 
Chief Justice Green says: 'A tax, in its essential characteristics, is not a debt, 
nm in the nature of a debt. A tax is an impost levied by authority of govern
ment, upon its citizens or subjects, for the support of the state. It is not 
founded upon contract or agreement. It operates in invitum. Pierce vs. City 
of Boston, 3 Mete., 520. A debt is a sum of money due by certain and express 
agreement. It originates in, and is founded upon contract express or implied.'" 

The court also cites upon this principle Perry vs. Washburn, 20 Cal., 318, Shaw 
vs. Peckett, of Boston, (3 Met. ,520) and Shaw vs. Peckett, (26 Vt., 482), Lane County 
vs. Oregon, 7 Wall., 71; Meriwether vs. Garret, 102 U. S., 472; City of Augusta vs. 
North, 57 Maine, 392; and 1 Cooley on Taxation (3 eel.) page 17. 

These authorities all sustain the principle upon which they are cited, bitt none of 
them, including the principai case of Peter vs. Parkinson, are exactly in point, as none 
of them concem the deduction of "debt" from other taxable things. 

This line of decisions, however, of which the above cited cases are leaders, was 
cited in the case of Bailies vs. Des l\Ioines, 127 Iowa, 124, which is a case exactly in 
point. The statutes of the state of Iowa permit the deduction of debts from money 
as weil as from credits, the phrase being, that the person reqtlired to list may deduct 
from the amounts of moneys and credits "all debts in good faith owing by him." The 
sequence of dates respecting the period of assessment and collection in that state is 
similar to that in this state, so that the ques1ion arose naturally in Iowa just as it has 
evidently arisen, or is about to arise, in your county. The attorney general of Ohio 
has given an opinion similar to that which you say has been given by a prominent 
attorney of your city, and it seems that the practice in Iowa has been, as it may have 
been in Ohio, to regard unpaid taxes as debts for the purpose of deduction. The 
court held, however, upon the line of authorities already cited, that within the mean
ing of the Iowa statute the term "debt" did not include unp::tid hxes, but imported 
obligations arising out of contracts express or implied. I can see no distinction between 
the phraseology of the Iowa and the Ohio statutes in this particular. If any dis1inc
tion could be said to arise it would be by virtue of the enumeration of the things in 
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the Ohio statute which are not to be included ~ithin the meaning of the term in its 
primary llignificance. As already pointed out, howe,·er, all the:;e enumerated things 
are obligations which arise out of express 01 implied contracts. So that thi~ enumera
tion cannot be relied upon to enlarge the meaning of the term "alllegll bona fide debts 
owing" beyond what it would be held to mean under the authorities cited. 

I am of the opinion that the rea:;oning of the Iowa supreme court is sound and 
that it is proper to a.pply the line of authorities cited in Peter vs. ParkinRon and in 
the Iowa case a_s well, to the :;olution of the pretient que::.tion. 

It is my conclusion, therefore, that unpaid taxe;;, either real or personal, may not 
be deducted from the sum of claims amd demand;; owing to a pc>n<on rPquirerl to li% 
property fot taxation for the purpo:;e of <l~certaining the amount of his taxable "credits." 

262. 

Y cry truly yours, 
TmoTHY S. lloGAX, 

Attorney General. 

BUILDING CO.MMISSIOX, COURT HOUSE-POWERS AND PROCEDURE 
OF :\IAKIXG EXTRA ALLOWAXCE TO ARCHITECT. 

Since the contract providing for the employment of an architect in the building of the 
court house at Ottawa, Ohio, provided five per cent. as the entire fee and fixed time of em
ployment as correspondent With the time set forth in the various contracts with contractors, 
and since no provision for extra allowance was made, in accordance with section 2341, 
General Code, in writing, and /Jy a. vote of five members of the commission, the fact that the 
main contract for construction was delayed, will not entitle such architect to fees in excess 
of said fi~·e per cent. 

CoLUMBUs, Omo, May 3, 1913. 

lioN. A. A. SLAYilAuua, Prosecuting Attorney, Oltawa, Ohin. 

DEAR Sm:-On December 31, 1912, Honorable J. W. Smith, then prosecuting 
attorney of your county, requested my views as to the cla.ims of Frank L. Packard, 
architect, against the court house building commission of your county for extra. allow
ance for premium bonds, services and expenses, after Augub't 1, 1911, as architect and 
superintendent of construction of the court house in your county. 

Mr. Packard entered into a written contract with said building commission 
December 16, 1909, in whirh his powers and duties are fully, and with the exception 

· hereinafter referred to, clearly set forth. He was to prepare contracts, plans, specifi
cations, details, and the like and superintend construction for which he was to receive 
five per cent. on the aggregate cost of construction, to be paid one-half (two and 
one-half per cent.) when the contracts were let and the balance as the work progressed. 
Twice in said contract the words "entire fee" having reference to said five per cent. 
are used. 

The matter of time of employment is cared for as follows: "The length of time 
covered by the architect's services in supervision shall correspond ·with the time set 
forth in the contracts between said building commission and the various contractors 
as prepared by the architect for the completion of the work and approved by said 
building commission." 

The principal contract for construction was made with R. A. Evans & Company, 
was dated :\iay 19, 1910, and contained the following provisions: "This contract 
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shall be fully completed on or before August 1, 1911, or pay or cause to be paid to said 
owner the sum of fifteen dollars per day for each and every day said work shall remain 
uncompleted, for and as liquidated damages." 

The contract was not completed on August 1, 1911, nor until December 12, 1912, 
and the claims of Mr. Packard all accrue since said date and on account of such failure 
to complete. No new or additional contract was made with Mr. Packard, but the 
continued to fulfill his duties until the building was finished. 

Section 2339, General Code, authorizes the employment of archi~ects and reads: 

"The commission may employ architects, superintendents and other 
necessary employes during such construction and fix their compensation and 
bond." 

The building commission, under favor of this section, entered into the contract 
of December 16, 1909, with Mr. Packard, and having done so, and his plans, specifi
cations, etc., having been adopted and contracts made in pursuance thereto, were the 
powers of the building commission ended in so far as employment of architects were 
concerned? If they were not, and the contract of December 16, 1909, is to be con
strued as expiring by limit:l.tion in accordance with its own terms on August 1, 1911, 
did the failure of the contractors to complete the building by that time furnish an 
exigency calling for further action by the building commission, and authorize a second 
or additional contract with an architect? 

At this point we are confronted with section 2341, General Code, which reads 

"Resolutions for the adoption or alteration of plans or specifications, or 
award or contracts, hiring of architects, superintendent or other employes 
and the fixing of their compensation, the approval of bonds, and the allowance 
of estimates shall be in writing and require for their adoption t_he votes of five 
members of the commission, taken by yeas and nays recorded on the journal 
of the county commissioners. When signed by five members of the commission 
·the county auditor shall dmw his warrant on the county treasurer for the 
payment of ::til bills and estimates of such commission." 

The serious question arises when we attempt to determine whether there is power 
to make a second contract with an architect; that the contract with Packard was 
intended to cover the entire construction for an entire fee of five per cent. cannot be 
disputed. 

However, Mr. Packard's claim must rest and can only rest upon the fact that his 
contract terminated with the time at which under their contracts the contractors 
should have completed the building. Such being his contention, it does not lie in his 
mouth to say either that this contract was not ended at that time, or that there was 
no power under section 2339 to make a new contract. 

Sections 2339 to 2343, General Code, in line with other provisions of our laws, 
provide a means for changes in plans, specifications, bills of material and the like, and 
establish the manner in which it may be done. 

The language, "Resolutions for the adoption or alteration of plans or specifica
tions * * * hiring of architects * * • allowance of estimates shall be in 
writing and require for their adoption the votes of five members of the commission 
taken by yeas and nays recorded on the journal of the commissioners. When signed 
by five members of the commission the county auditor shall draw his warrant, etc.," 
may not require a, contract with an architect to be in writing but it does require the 
resolution of hiring to be in writing, entered on the journal of the commissioners and 
signed by five members of the commission, before a warrant may issue, 
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These sections prescribe the manner of hiring architects, and to my mind are 
exclusive. Such being the construction, no implied contract can be enforced by an 
architect, nor recovery be had or allowance made on a quantum meruit. 

I ~m of the opinion tha.t in the absence of a showing of re-employment, Mr. 
Packard has no claim for extra time after August 1, 1911, nor expense of any char9.cter, 
and if one is presented the question is burdened v.ith grave doubts, and almost insur
mountable obstacles, the principle of which is that to construe .:\lr. Packard's contract 
as having a time limit the same as the contractors, and to hold that it is of the essence 
thereof, and recognize his right and duty under his employment to r-repare all contracts 
for construction, vests in him the power to shorten the contractors' time limit and 
thus furnish an opportunity for a renewal of his own contract; in other words gives 
him an opportunity to squeeze the contractors as to time limit on construction and 
reap advantage to himself by securing a new or additional contract for supervision. 

Besides to give ~:Ir. Packard's contract the construction its language demands, 
he gets five per cent. on aggregate cost, and this is referred to as "the entire fee" and 
"said entire fee," the use of which language is abhorrent, as it seems to me to a con
clusion that the time limit fixed in the Packard contract was of its essence, and he is 
entitled to no more than five per cent. 

Very truly yours, 

269. 

TIMOTHY S. HOGAN, 

Attorney General. 

CONTRACTS-EXTRA ALLOWANCE FOR ALTERATIONS MADE BY CON
TRACTOR IN ACCORDANCE WITH VERBAL DIRECTION OF ARCID
TECT WITHOUT WRITTEN AGREEMENT NOT PERMITTED. 

Under section 2340, General Code, changes in contracts made by the building commis
sion may not be made without written agreement between the commission and the contractor, 
and under section 2341, General Code, resolution of such changes must be in writing and 
receive the yeas and nays of five members of the commission. 

When changes are made, therefore, without such precaution and solely in accordanc r 

with the verbal direction of the architect no allowance may be made. 

CoLUMBUs, 0Hro, May 10, 1913. 

HoN. A. A. SLAYBAUGH, ProseC?.ding Attorney, Ottawa, Ohio. 

DEAR SJR:-I have your letter of February 21, 1913, before me, in which you say: 

"On the 24th day of December, 1912, you rendered an opinion to J. W. 
Smith, then prosecuting attorney of Putrram county, Ohio, upon the following 
questions submitted to you by him, to wit: 

1. "This county has just completed the building of a court house under 
the provisions of section 2333 et seq. of the General Code. Can a claim by 
the contractor for extras be enforced against the county where such changes 
or additions were made without any agreement in writing between the com
mission and the contractor as provided for in section 2340 of the General Code? 

2. "If the claim cannot be enforced against the county would the com
mission be authorized in its discretion to allow such extras if they considered 
that such changes were necessary and that the county had received full value 
for such changes or extras? 
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"The questions submitted to you by lVlr. Smith involve only the con
struction of section 2340 of the General Code of Ohio, and especially the 
following language contained in said section, to wit: 'No such change shall 
be made until the price to be paid therefor shall have been agreed upon in 
writing between the commission and the contractor.' 

"The contention between the building commission of Putnam county, 
Ohio, and the contractor, Robert H. Evans & Company, of Columbus, Ohio, 
arose under the following conditions, to wit: 

"On the 19th day of May, 1910, the building commission of Putnam 
county, Ohio, entered into a contract with Robert H. Evans & Company for 
the construction of a court house, authorized under section 2333 et seq., 
General Code of Ohio. The original plans and estimate were adopted by the 
commission, and the architect duly employed, and the said contractor entered 
upon the construction of said building and his bid therefor in pursuance of the 
original plans, specifications and estimate as submitted by the architect. It 
appears that when the construction of the .building had reached the stage of 
putting on the roof, it was found by the contractor and the architect that the 
plans as originally made and the details therefor were faulty in this, to wit: 
that the support of the roof, as shown on page 14 in the upper right hand 
corner in the original plans, would not be sufficient to carry the weight of the 
roof, and the architect thereupon made new details for said cornice and sub
mitted the same to the contractor, showing the change to be made in the 
construction of this part of the building. The new details as submitted by 
the architect to the contractor are herewith enclosed. 

"There was no contract or agreement in writing between the commission 
and the contractor fixing the price of material and labor necessitated by the 
change in the original plans. The only authority to the contractor for making 
such change being given verbally by the architect at the time he submitted 
to the contractor the amended details for this particular part of the building 
which is e~closed. 

"Under the circumstances in this case, :would the architect have the 
authority to instruct the contractor to make this change in the original plans, 
under section 2338 of the General Code, and article 3 of the contract?" 

Article III of the contract provides as follows, to wit: 

"No alterations shall be made in the work except upon written order of 
the architect; the amount to be paid by the owner, or allowed by the con
tractor, by virtue of such alterations to be stated in said order. Should the 
owner and contractor not agree as to the amount to be paid or allowed, the 
work shall go on under the order required above, and in case of failure to 
agree, the determination of said. amount shall be referred to arbitration, as 
provided for in article XII of this contract." 

My opinion of December 24, 1912, referred to by you on the questions submitted 
was as follows: 

"Attention is called to the sentence 'no such change shall be made until 
the price to be paid therefor shall have been agreed upon in writing between 
the commission and the contractor.' Inasmuch as a 'change' may not be 
made u'ntil a written agreement as above provided is entered into, it necessarily 
follows that payment cannot be made for a change in the plans or contract 
not so entered into. 
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"I am further of the opinion that the commission is not authorized to 
make payment of claims which cannot be enforced against the county." 

To this opinion l still adhere, and shall endeavor to cover the additional facts, 
questions and law applicable thereto as set forth in your above quoted communication. 

I have before me the contract of Evans & Company with the court house building 
commission of your county. It appears from the facts stated in your letter that the 
architect made certain changes in the details of the original plans and submitted them 
to the contractor. He then gaL·e L'erbal authority and instructions to the contractor to make 
the changes for which extra compensation is sought. The building commission, including 
the county commissioners, WJ.s not party to these changes, no record thereof was made, 
and no memorandum or additional contract in "Titing was entered into relative thereto. 
~0 prices for these changes were fixed by architect, contractor or any one else, and if 
any allowance is to be made therefor, the same must be based upon the state of facts 
above recited, as a quantum meruit. Can any allowance be made, in view of the facts 
and the law as applied thereto? In my opinion it can not be done. 

County commissioners and the four freehold electors appointed by the court, 
under section 2333, General Code, constitute the building commission and serve until 
the completion of the building. Their powers and duties cannot be delegated. The 
duties and powers of this commission are all statutory, and no money can be paid out 
of the county treasury even with their sanction and approbation unless the preliminary 
statutory steps leading up to such disbursement have been complied ·with literally. 
Such board has no implied powers, and he who deals with them is chargeable with a 
knowledge of what the law is relative to contracts, alterations thereof or extras there
under. The matter, then, resolves itself into a simple proposition as to what the 
statute says· concerning the course to be pursued in a case covered by the facts sub
mitter! herein. 

Section 2340, General Code, says: 

"When approved by the building commission, plans, drawings, represen~ 
tations, bills of mate1ial, specifications of work and ebtimates of cObi thereof 
shall be filed by the county auditor in his office and shall not be altered unless 
such alteration ~:<hnll first be drawn, specified and estimated as required by 
law for the ori2_inal plans anrl approved by the building commission. A·o 
such change shall be made until the price to be paid therefor shall have been agreed 
upon in wrilir1g between the commis.~ion and the contractor." 

Section 2341, General Code, provides that "resolutions far the adoption or altera
tion of plans or specijicctions, etc., shall be in writing, and require for their adoption the 
votes of five members of the commission, taken by yeas and uays and recorded on the journal 
of the county commissionas. 

This uttel'iy preeludes the idea that the architect can make the alterations him
self, submit the same to the contractor and orally order him to complete the work in 
conformity therewith. If the members of the building committee shall acquiesce 
therein or agree orally to such chanf!:cR, their action would not render the county liable 
for the extras claimed thereunder. 

The contract itself, in article 3 thereof, as quoted heretofore, specifically provides: 

"No alterations shall be made in the work except upon the written order 
of the architect, the amount to be paid by the owner or allowed by the con
tractor by virtue of such alterations to be stated in said order." 

' 
~o such compliance was had with the above terms, and any oral arrangement in 

that behalf renders the same ineffectual. 
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In view of the language of the statutes above quoted and the terms of the con
tract, I think the architect had no authority to order these changes made in the manner 
he did, and that no recovery c.1n be had by the contractor for such extras. 

272. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

GERMAN CRIMINAL AUTHORITIES PERMITTED TO CLAIM REWARD 
OFFERED IN OHIO FOR ARREST AND APPREHENSION OF CRIM
INAL IN GERMANY~ 

In Gf!T"'T/UJ,ny the rule prohibiting an officer to claim a reward for services which lw is 
required to perform by virtue of his office, does not maintain, ·and German authorities may 
claim and receive a reward o;ffered in Ohio for the an·est and conviction of a criminal un
punished in Germany. 

CoLUMBUs, Omo, May 20, 1913. 

HoN. THEODORE H. TANGEMAN, Prosecuting Attorney, Auglaize County, Wapakoneta, 0. 

MY DEAR Sm:-I am in receipt of your letter of May 5th, in which you supply 
additional information relati've to the claim of certain officers of the German govern
ment to a reward for the arrest and conviction of Joseph and John Hormann for the 
crime of horse stealing. It appears from the correspondence that the county commis
sioners of Auglaize county on the 18th day of May, 1907, adopted a general resolution 
offering a reward of fifty dollars ($50.00) for the detection, apprehension and convic
tion of horse thieves and of persons aiding and abetting in the stealing of horses. 

In pursuance of this resolution the sheriff of the county caused to be printed and 
circulated notices of the reward offered by the county commissioners, together with a 
description of a certain horse, the property of Reverendc B. Grimm, alleged to have 
been stolen by said Joseph and John Hormann. These men were tried and convicted 
of stealing said horse by the Bavarian land court at Memmingen, Germany, and 
sentenced to two years' imprisonment. 

In view of the fact that the persons claiming this reward are officers of a foreign 
government, the strict rule that prohibits public officers accepting a reward for arrest 
and conviction of criminals does not apply. The real purpose which your board of 
commissioners has in view has been subserved by the foreign government in imposing 
a sentence for the crime committed. Your county and this state has been saved the 
expense growing out of the trial, and to my mind in honoring of a claim of this kind, 
even though the statutes may not have been strictly complied v.ith, no abuse can 
result. Liberal treatment should be shown toward the officers and representatives of 
a foreign government who haYe assisted in meting out punishment to such offenders 
as the two Hormanns; and, too, when you consider the German government is punish
ing its own citizens for crime committed in Ohio, one is impressed with the lofty purpose 
of that government. Every consideration of justice and courtesy, in my judgment, 
requires that Auglaize county shauld pay the reward. 

I am sending you this opinion in dupliPate so that a copy thereof may be kept on 
file with your county auditor to the end that the bu'reau of inspection and supervision 
of public offices will be advised when they come to examine these items. 

Thanking you for your courtesy and promptness, I beg to remain, 
Very truly yours, 

TIMOTHY S. HOGAN, 
Attorney General. 
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277. 

DUTY OF COCXTY CO:\D.IISSIOXERS TO HOLD AXD DISPEXSE TRCST 
FUXD BEQ"L"'EATHED TO IXFIR:\IARY DIRECTORS. 

It is well settled that public rorporations may hold bequests in trust for public uses 
and under section 2522, General Code, which requires county commissioners to make all 
contracts and purchases necessary for the county infirmary, they may hold and carry out 
the terms of a bequest made to the infirmary directors for the benefit of infirmary inmates. 

CoLmmus, Omo, :\Iay 27, 1913. 

HoN. CHAS. F. ADA:us, Prosecuting Attorney, Lorain, Ohio. 

DEAR Sm:-Under date of :\lay 3rd, you requested my opinion as follows: 

"Prior to the enactment of the law dispensing with the infirmary direc
tors and placing the infirmary under the control of the commissioners, the 
infirmary directors of Lorain county received a bequest in a certain will. The 
fund received by them was to be devoted to the providing of 'luxuries' for the 
inmates of the infirmary. 

"I desire to know whether any action on the part of the commissioners 
or infirmary superintendent is necessary to reduce this fund to their control, 
or whether by virtue of the statute, they are the successors of the infirmary 
directors to the e},ient that they may proceed with the disbursement of the 
fund according to the will?" 

The power of the infirmary directors to receive this bequest was conferred by 
original section 2522, General Code. This section at the time the bequest was received, 
was as follows: 

"The board infirmary of directors-shall make all contracts and purchases 
necessary for the county infirmary and prescribe such rules and regulations 
as it deems proper for its management and good government, and to promote 
sobriety, morality ant! industry among inmates. It shall meet not oftener than 
once each month at the infirmary, but the president shall call a special meeting 
thereof at any time he deems necessary. The directors shall keep a book in 
which the clerk shall record the proceedings at their meetings and of their 
transactions, which book shall at all times be open to public inspection." 

Upon the power of the infirmary directors to receive this bequest, under the con
ditions imposed, the following is said in Dillon's municipal corporations, sections 
981 and 982: 

"Section 981 (566). :\Iunicipal and public corporations may be the 
objects of public and private bounty. This is reasonable and just. They 
are in law clothed with the power of individuality. They are placed by law 
under various obligations and duties. Burdens of a peculiar character rest 
upon compact populations residing within restricted and narrow limits, to 
meet which property and revenues are absolutely necessary, and, therefore, 
legacies of personal property, devises of real proper(y and grants or gifts of 
either species of property directly to the corporation for its own use and benefit, 
intended to and which have the effect to ease it of its obligations or lighten 
the burdens of its citizens, are, in the absence of disabling or restraining 
statutes, valid in law. Thus, a conveyance of land to a town or other public 
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corporation, for benevolent or public purposes, as for a site for a school house, 
city or town house, and the like, is based upon a sufficient consideration and 
such conveyances are liberally construed in support of the object contem
plated. 

"Section 982 (567). Kot only may municipal corporations take and hold 
property in their own right by direct gift, conyeyance or device, but the cases 
firmly establio:h the principle, also, that such corporations, at least in this 
country, arc capable, unless specially restrained, of taking property, real and 
personal, in trust for purposes germane to the ob;ects of the corporation, or which 
will promote, aid or assist in carrying out or perfecting those objects." 

The same principle applies to the board of infirmary directors, and I am of the 
opinion that there can be no question of their right to receive this bequest and to 
devote it to the proposition named. 

The powers formerly resting in the board of infirmary directors have been trans
ferred substantially in quantity to the county commissioners by section 2522 of the 
General Code, which section now reads as follows: 

"Section 2522. The board of county commissioners shall make all con
tracts and purchases necessary for the county infirmary and prescribe such rules 
and regulations as it deems proper for its management and good gol'ernment, and 
to promote sobriety, morality and industry among inmates. The commissioners 
shall keep a separate book in which the clerk, or if there is no commissioners' 
clerk, the county auditor, shall keep a separate record of their transactions 
respecting the county infirmary, which book shaU at all times be open to 
public inspection." 

Under the power herein conferred upon the county commissioners to make all 
contracts and purchases for the county infirmMy and to maintrin the man:.tgement 
and control of this institution, I am of the opinion that they have the same power to 
hold and administer this. bequest as did Lhe infirmary directors. 

296. 

Yours very truly, 
TIMOTHY S. HOGAN, 

AUorney General. 

LEVIES IN ROAD DISTRICTS, UNDER SECTIO~ 7095, GENERAL CODE, 
FOR INTEREST AND SINKIKG FUND PURPOSES MADE SUBSE
QUENT TO JUNE 1, 1911, NOT EXCEPTED FROM THE 1910 TAX 
LIMIT OF THE S:\HTH ONE PER CENT. LAW. 

Levies for interest in sinking fund purposes, not authorized by the electors prior to the 
enactment of the Smith one per cent. law in special districts, created for road or ditch im
provements, are excepted by the terms of section 564f}-3a from the limits of county, township, 
municipal and school levies. 

The provision of this statute taking such le11y from the control of the budget commis
sioners merely prevents the budget commissioners from cutting the· same down, but does not 
exempt such levies from the 1910 tax limitations. 

CoLUMBUS, Orno, June 4, 1913. 

HoN. A. M. HENDERSON, Prosecuting Attorney, Maho1!'ing County, Youngstown, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of Apri117, 1913, in which 
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you request my opinion as to the application of the 1910 tax limit of the so-called 
"Smith One Per Cent. Law" to levies in ro:d tlistricts organized under section i095 of 
the General Code for the purpose of providin~ for interest and Finking; fund purposes 
in connection with an issue of bonds of Huch district made :-mbsequently to June 1, 1911. 

At the o·ttset of the cli"cli."'"ion of the question whirh yon present, I call your 
attention to the fact thn.t the so-c;dletl Kilp:1'l.-ick bill pa!<§ed by the current session 
of the general l$sembly eliminates from the Smith one per cent. Ia.w all referen~e to 
any 1910 tax limitation. This bill h:t~ pa~sctl tlw general a.~sembly, but whether or 
not it is at present in effect dPper.d~ upon the intl'rpretation of artiele 2, section 1-d of 
the constitution of the state :...~ t•mended in 1912. This part of the conRtitution pro
vides for the initiative and referendum and prescribes a general rule under which 

"X o law passed by the generaL assembly shall go into effect until ninety 
days :1fter it Fhall have been filed by the governor in the office of the secretary 
of stat<', except as herein provided." (Section 1-c). 

Section 1-d then provides exceptions to this general rule, nmong which is the 
following: 

"Latvs protiding for tax levies * * * shall go into immediate effect." 

Now, the amendment to the Smith one per cent. law does affect the levying of 
taxes. It does not, however, directly provide for a tax levy in the sense, for example, 
that a tax levy is "provided for" by the so-called Rite road levy law passed by the 
current se~sion, or b:r the statutes reLating to the Levies for interest, Rinking fund and 
university purposes. 

My opinion is not requested upon the point which I have raised, and I do not 
propose to anticipate the question to an undue extent. It occurs to me, however, 
that if the Kilpatrick bill be ref!:arded as a law. providing for a tax levy, it is already in 
effect, and obviates the whole qnestion raised by you. 

If, on the other hand, th!l Kilpatrick bill is not yet a law, and will not become a 
law until ninety days after having been filed by the governor in the office of the secre
tary of state, then a somewhat different situation arises because the bill has either not 
yet been filed or has been filed within the past few day~; by the governor in the office 
of the secretary of state. That being the case, the ninety days which the constitution 
provides for will not expire until sometime in July. The budget commission, how
ever, under the general provioions of the Smith lnw, is required to meet and perform 
its work in the month of June. It is well known that the budget commission fre
quently requireH a much lor.ger period for the completion of its work and sometimes 
remains in ses~ion until the time is at hand for the delivery of the dupJ.icate to the 
treasurer for coll:>ction of taxc9 thereon, the provisions of the Smith law respecting the 
time in which the work ~hall be r-erformed being mNely directory. 

There is, thereforl', a serious question as to whether or not the Kilpatrick bill 
would be operative this year if it be held to be otherwise than a law providing for a 
tax levy. Pursua-;ive reasons occur to me for holding both th:tt the budget commis
sion, if it were in ses=ion whe• the Kilpatrick bill became effective, might disregard 
the 1910 limitation; and, on the other hand, that the budget comw~ion would be 
bound by the law as it existed when it began its work, and therefore by the 1910 
limitation. 

1 call your attention to these matter . .; because of the bearing which they may 
possibly have on your question. So far as your question is concerned it arises under 
the Smith Jaw prior to its amendment by the Kilpatrick bill. The status of the road 
districts under section i095 of the General Code is, it seems to me, made rather clear 
in the Smith law itself. Section i095 of the General Code provides a method of im-
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proving roads by general taxation through the organization of two or more contiguous 
townships into road districts. The township, when so organized by the county com
missioners upon the petition of resident taxpayers of the proposed district, becomes a 
special taxing district for road purposes under the government of road commissioners, 
one from each township in the district. These commissioners have the power to bon ow 
money for the purpose of improving the roads designated by them for improvement 
in the district. This does·not, however, affect the levying power, that being reserved 
to the county commissioners. (See sections 7123 and 7127). Apparently the bonds 
may be issued from time to time as the needs of the improvement project require, the 
limitation being upon the amount which may at any one time be outstanding. (See 
section 7124). 

That provision of the Smith one per cent. law which it seems to me clearly defines· 
the status of the levies made by the county commissioners for the purpose of road 
districts of this kind, is one of the provisions of section 5649-3a. That section, in the 
first instance, provides certain interior limitations, i. e., limitations upon the rate for 
current purposes of municipal corporations, townships, school districts and counties 
then follows this provision: 

''Such limits for county, township, municipal and school levies shall be 
exclusive of any special levy, provided for by a vote of the electors, special 
assessments * * * and levies * * * in special districts created for 
road or ditch improvements, over which the budget 'commissioners shall have no 
control." 

Now, it will be observed that the only limitation of the Smith law from which 
levies in special districts created for road improvements are expressly exempted are 
these limitations upon county, township, municipal and school district levies as such. 
If it had been the intention of the legislature to exempt these levies from the other 
limitations of the act, it would have been most appropriate to insert the proposition 
which I have quoted in section 5649-2 or 5649-3 wherein there are certain exceptions 
which have been expressly made from the operation of the 1910 tax limitation, and also 
from the operation of the ten mill limitation. The general assembly's choice of 
phraseology in this instance cannot be ignored. Considering this point, then, it seems 
logical to hold that the general assembly intended the levy in the special road improve
ment district should be within those limitations of the act from which they were not 
expressly exempted. 

Regard must be had, however, to the phraseology "over which the budget com
mission shall have no control;" yet when this clause is properly considered it offers no 
special difficulties. The budget commissioners have no control over certain other 
levies that are within the 1910 tax limitation and also the one per cent. limitation of 
sections 5649-2 and 5649-3. I refer to the state levies which must be taken into con
sideration in determining the application of both of the limitations just referred to, 
but which are quite beyond the control of the budget commission. 

It seems clear to me that the levies in the special road districts, for road districts 
are like state levies in this particular. They cannot be reduced by the budget com
mission, but they must be first taken out together with state levies from the sum, so 
to speak, of the available amount in any district under the 1910 and the one per cent. 
limitation, leaving the remainder of such fund available for other purposes, for which 
taxes are to be levied. Putting it in another way, the budget commissioners have no 
control over these levies, but they must take these levies into consideration in exerting 
their control over the other levies which must be made in the district in which the 
former are applicable. 

Of course it is possible that a part of the levies made in a given road district are 
outside of some of the limitations of sections 5649-2 and 5649-3 by reason of the fact 
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that they constitute levies for interest and sinking fund purposes to provide for indebt
edness incurred prior to the passage of the Smith act, which levies are exempted from 
the ten mill limitation by both of the sections last above mentioned. This, however, 
is not the case "ith the levies concerning which you particularly inquire. These levies 
would be made for the purpose of providing for the retirement of obligations incurred 
subsequently to the passage of the Smith act and without a vote of the people. There
fore they wouid have to be counted in ascertaining the operation of the 1910 tax 
limitation, and also that of ten mills. 

299. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

LOTTERIES-PLANS BY BUSINESS ORGANIZATION OF GIVING AWAY 
TICKETS UPON EACH PURCHASE OF A DEFINITE VALUE, SAID 
TICKETS TO ENTITLE POSSESSOR TO CHANCE DRAWINGS FOR 
PRIZES, ARE PROHIBITED IN OHIO. 

A lottery is defined as a distribution of prizes-something val11able-by chance or lot. 
And under adjudicated cases, section 13063, General Code, prohibiting lottery schemes, 
b't!Siness organizations may not give away tickets for each cash sale of a definite val11e, 
entitling the possessor to certain chances on prizes to be decided by lot. 

Cor,UMBus, Omo, June 7, 1913. 

HON. BENJAMIN OLDs, Prosecuting Attorne11, Mt. Gilead, Ohio. 

DEAR Sm:-On April 15, 1913, you submitted to this department a request 
fur an opinion as follows: 

"Several busine;;s meu organizations in tlus county propose giVIng away 
tickets for each cash sale of whatever amount the same may be, each Sl.OO in 
value to be entitled to a chance, and every so often to give away prizes the 
winner of the prizes to be decided by lot, and have asked my opinion as 
prosecuting attorney, whether or not the same would come within the con
demnation of the statute law of the state of Ohio. Will you kindly give 
me your opinion as to the sJ.me." 

Tn reply thereto, section 13063, of the General Code, provides as follows: 

"Whoever vends, sells, barters or disposes of a ticket, order or device 
for or representing a number of shares or an interest in a lottery, 'policy' or 
scheme of chance, by whatever name, style or title denominated or known, 
whether located or to be drawn, paid or carried on within or without this 
state, shall be fined not more than five hundred doliJ.rs or imprisoned not more 
than six months, or both." 

Section 13064, of the General Code, provides as follows: 

"Whoever establishes, opens, sets on foot, carries on, promotes, makes, 
draws or acts as 'backer' or 'vender' for or on account of or is in any way 
concerned in a lotte1y 'policy,' or scheme of chance, by whatever nJ.me, style 
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or title denominated or known, whether located or to be drawn, paid 01 

carried on within or without this state, or by any of such means, sells or 
exposes for sale anything of value, shall be fined not less than fifty dollars 
nor more than five hundred dollars and imprisoned not less than ten days 
nor more than ninety days." 

A lottery has been defined by Bouvier's law dictionary as follows: 

"A scheme for the distribution of prizes by chance." 

A lottery is defined by Webster's dictionary as 

"A distribution of prizes by lot or chance." 

And by the Century dictionary as follows: 

"Distribution of anything by lot, determination by chance; a scheme for 
the distribution of prizes by chance, among persons purchasing tickets, etc." 

In law the term "lottery" embraces all schemes for the distribution of prizes by 
chance. 

In the case of United States vs. Olney, 1 Abbott's United States reports, page 
275, it is held: 

"A scheme for the disposal of town lots, by the terms of which a number 
of lots are sold, and others are reserved to be distributed by lot among the 
purchasers of the first portion, so that the chance of obtaining one of the 
reserved or prize lots forms a part of the inducement or consideration for 
which each purchaser pays the price agreed on for the lot sold to him, is a 
'lottery' within the operation of a law imposing a tax on lotteries, for the 
purposes of revenue." 

At page 279 of the opinion therein the United States district court defines ''lottery" 
as follows: 

"A distribution of prizes-something valuable-by chance or lot consti
tutes a lottery." 

ln the case of Stevens vs. Times-Star (72 0. S.) page 112, the Ohio supreme court 
comments upon the various definitions of the term "lottery" at page 147 of the opinion 
as follows: 

"Many definitions of the word lottery are found in the books. An often 
quoted definition is given by Folger, J., in Hull V. Ruggles, 56 N. Y., 424, 
which is 'where a pecuniary consideration is paid, and it is determined by JOt 
or chance according to some scheme held out to the public, what and how 
much he who pays the money is to have for it, that is a lottery.' 'A sort of 
gaming contract by which, for a valuable consideration, one may, by favor of 
the lot, obtain a prize of a value superior to the amount or value of that which 
he risks.'" 

American Cyclo. "A lottery," says the supreme court of Michigan, in 
The People vs. Elliott, 74 :Mich. 2 4, ''is a scheme by which a result is reached 
by some action or means taken, and in which result man's choice or will has 
no part nor can human reason foresight, sagacity, or design enable him to 
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know or determine such result until the same has been acccomplished." How
ever, it should not be concluded that the term "lot or chance" implies that if 
any element of certainty or skill enters into the scheme, it therefore relieves 
it of its character as a lottery, or scheme of chance. Chance is something 
that befalls; the result of unknown or uncertain forces or conditions. An 
intelligent definition is given in 6 Cyc., 89 C. thus: "Possibility, hazard, risk 
or the result or issue of uncertain and unknown conditions or forces, neither 
understandingly brought about by one's act, nor pre-estimated by one's 
understanding." 

"A lottery is a species of gaming, which may be defined as a scheme for 
the distribution of prizes by chance among persons who have paid or agreed 
to pay, a valuable consideration for the chance to obtain a price." (25 Cyc. 
1633). 

You state in your request that it is the plan of the business men's organizations 
in your county to give away tickets for each purchase of $1.00 in value of merchandise, 
said ticket entitling such purchaser to a chance to draw prizes, the winners to be deter
mined by lot. The weight of authority seems to hold to the effect that, procuring 
such tickets by the purchasing of goods, or with goods purchased, does not take such 
a proposition, similar to the plan of your business men's organization as above stated, 
out of the category of being a lottery or scheme of chance. 

In the case of Stevens vs. Times-Star, supra, the newspaper company gave a 
chance to each subscriber, giving a fifty cent subscription, to guess upon the result of 
a certain election, the one guessing the closest to the total vote cast to receive a certain 
prize and others next nearest to receive prizes of less value, in accordance with their 
guess. The court held this proposition to constitute a lottery or scheme of chance, 
as follows: 

"A guessing contest, instituted by a newspaper company, by which per
sons are invited to deliver to the company fifty cents each, twenty-four cents 
of which being payment for a subscription to the newspaper and the twenty
six cents for the privilege of making a guess upon the total vote for a state 
officer who is to be chosen at an approaching election, the guesRer corning 
nearest to the actual total vote cast to receive a money prize from the fund 
equal to one-tenth thereof, and others next neareb"t to receive from the fund 
lesser money prizes, is within the condemnation of the statutes of Ohio 
against lotteries and schemes of chance and is an unlawful enterprise." 

In the case United States vs. Olney, supra, an agreement was entered into by the 
defendant to sell a number of Jots, each purchaser of a lot to receive a ticket which 
entitled him to a chance in drawing one of several other lots which were reserved for 
the lottery. The court in that case held that this proposition constituted a lottery 
as follows: 

"A scheme for the disposal of town lots, by the terms of which a number 
of lots are sold, and others are reserved to be distributed by lot among the 
purchasers of the first portion, so that the chance of obtaining one of the 
reserved or prize lots forms a part of the inducement or consideration for 
which each purchaser pays the price agreed on for the lot sold to him, is a 
'lottery' within the operation of a law imposing a tax on lotteries, for the 
purposes of revenue." 

In construing said section 13063 and section 13064 of the General Code, (6930 
and 6931 Bates Revised Statutes) supra, the court in the case of the Jackson Steel Nail 

10-Vol. 11-A. G. 
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Co. vs. Marks, 4 C. C. R., page 343, hel.d that the method of determining by a drawing, 
to whom of several subscribers a lot or lots were to be conveyed, constituted a scheme 
of chance or lottery, as follows: 

"Where a corporation undeitook to raise money by agreeing to convey 
to the several persons who would subscribe for one or more of 400 lots at $200 
each, to be paid for in the manner pointed out in said contract-the lot or 
lots so to be conveyed to the several subscribers to be determined by a draw
ing-this was a scheme of chance in contravention of the provision of section 
6930-31, Revised Statutes, and therefore void. And no action can be maintained 
to recover the price agreed to be paid for such lots. 

"Offers of prizes to purchasers of goods, the prizes to be distributed by 
chance among the purchases (purchasers) constitute lotteries, whether the 
goods purchased or the chance to obtain a prize is the consideration that 
moves the purchaser to enter into the transaction; and of similar nature is the 
distribution of prizes by chance among purchases of concert tickets. (25 Cyc. 
1637)." 

In referring to the celebrated case of the American Art Union decided in the New 
York court in 1852, the court in the case of United States vs. Olney, supra, at page 282 
of the opinion says: 

"The scheme of the Art Union was that by paying five dollars any per
son could become a subscriber and entitled to an engraving and certain num
bers of The Bulletin containing the proceedings of the society, and the chance 
of obtaining one of a number of valuable paintings, which in December of 
each year were to be distributed by lot among the members. The drawing 
was to be conducted precisely as in this case, by placing the name of the 
subscriber in one box and the name of the painting in another. A number 
being drawn from the latter box, a name was drawn from the former one, and 
the person whose name was thus drawn was to be the owner of the prize repre
sented by that number. 

"The supreme court decided that this was a lottery, 13 Barb. 577. The 
case was then taken to the court of appeals and argued on behalf .of the Art 
Union with great ability. The court of appeals affirmed the decision of the 
supreme court that the scheme was a lottery." 7 N. Y. (3 Seld. 228). 

"The proprietors of a newspaper, in pursuance of a pre-arranged and 
advertised scheme, issued to each subscriber for their paper, in addition to 
the paper itself and without extra charge, a ticket which entitled the holder 
to participate in a distribution of prizes offered by the proprietors to all per
sons who should become subscribers. The distribution was made by lot. 
Held, that the scheme was a lottery within the purview of the criminalla.ws; 
and it made no difference that the tickets were not sold, but were given to 
subscribers and to no one else. (The State vs. Murford 73 Mo. Rep. 647.) 

"A merchant who gives to a designated class of customers an opportunity 
to secure, by lot or chance, any article of value additional to that for which 
such customers have paid, violates the provisions of section 407 of the Penal 
Code, which declares that 'no person shall keep, maintain, employ or carry 
on any lottery in this state, or other scheme or device for the hazarding of 
any money or valuable thing."' (Meyer vs. State of Georgia, 51 L.R.A, 496.) 

As measured by the above quoted definitions and by the principles laid down in 
the above cited authorities, it is apparent that the proposed plans of the business men's 
organizations of your county, as set forth in your inquiry constitute a lottery or scheme 
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of chance and therefore this department is constrained to hold that the same come 
within and are prohibited by sections 13063 and 13064 of the General Code, above 
quoted. 

302. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Allorne1J General. 

SNYDER ACT-BONDS MAY BE SOLD ONLY UPON ADVERTISEMENT 
AND BIDS. 

The provision of section 5 of the Snyder act, permitting bonds issued thereunder to be 
sold at popular subscription, refers to that style of popular subscription which is provided 
for by sections 8926 and 3927, General Code, and bonds issued, therefore, under this act 
may not be sold at private sale without advertisement and bids. 

CoLUMBus, OHIO, May 27, 1913. 

RoN. D. F. DuNLAVY, Prosecuting Attorney, Ashtabula County, Jefferson, Ohio. 

DEAR Sm:-I acknowledge receipt of your telegram of May 26th in which you 
request my opinion as to whether or not bonds issued under the so-called Snyder 
emergency act passed by the recent session of the general assembly, known as house 
bill No. 640, may be sold without competitive bids. 

Section 5 of the act referred to provides in part as follows: 

"* * • Such bonds may be sold at popular subscription or otherwise 
at not less than par. Their sale shall be advertised by notice published once 
a week, for two consecutive weeks, in one newspaper published and of general 
circulation in the county, or in either county, in case the munieipal corpora
tion or district is located in more than one county. When sold at popular 
subscription they shall be distributed to bidders according to the rules pre
scribed for municipal bonds by section 3827 of the General Code. • * *" 

In my opinion no bonds may be sold under this act at private sale without adver
tising, but the advertisement required by the above quoted provision must be made 
in all cases. 

"Popular subscription" to which the act refers is similar to that provided for by 
sections 3926 and 3927, General Code, which requires advertising. 

Accordingly, I advise that bonds issued under the act mentioned may not be sold 
at private sale. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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310. 

WHEN PROVISIONS OF BUILDING CODE MAKE NECESSARY A GREATER 
EXPENDITURE FOR THE ERECTION OF A TOWN HALL THAN HAS 
BEEN AUTHORIZED BY ELECTlON, A NEW ELECTION IS NECES
SARY TO AUTHORIZE THE INCREASE-8UBMISSION OF QUESTION 
AT REGULAR ELECTlON. 

When under the terms of sections 3895 anrl 3396, General Code, an election in a town
ship i8 held, and at such election the erection of a town hall, at a settled cost, is favorably 
voted upon, and an expenditure in excess of the amount authorized is made obligatory, by 
virtue of the building code provisions, such increased expenditure may not be made without 
the holding of a subsequent election upon the question of making the same, with a result 
favorable to the excess expenditure. 

Under section 4840, General Code, since a special election is not authorized for such 
purpose, the question must be voted upon at a regular election. 

CoLUMBus, Omo, June 9, 1913. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR Srn:-I beg to acknowledge receipt of your letter of May 28th, requesting 
my opinion upon the following question: 

"If, after a vote has been taken and carried in a townsllip upon the pro
position of issuing bonds in an estimated amount, for the purpose of erecting 
a township hall, it develops that the amount so authorized to be borrowed is 
insufficient to complete the building· in accordance with the specifications of 
the state building code, may the amount necessary to complete the township 
hall be borrowed without holding another election; and if another election is 
necessary may it be a special election, or must the proposition be submitted 
at a general election?" 

It is, of course, obvious that the mere fact that the requirements of the state 
building code are responsible for the additional cost of the proposed structure is im
material. 

I am clearly of the opinion that money may not be borrowed in addition to that 
already authorized without resubmitting the question. Section 3395, General Code, 
under which this proceeding is had, expressly provides that the electors of the township 
shall have notice "of the estimated cost" of the proposed improvement. 

It will be noticed that the election is, however, not upon the proposition of borrOW
ing money, but upon the proposition of levying taxes. Sections 3395 and 3396, General 
Code, p1ovide as follows: 

"If in a township it is desired to build, remove, improve or enlarge a town 
hall, at a greater cost than is otherwise authorized by law, the trustees may 
submit the question to the electors of the township, and shall cause the clerk 
to give 'notice thereof and of the estimated cost, by "\\'Titten notices posted in 
not less than three public places within the township at least ten days before 
election." (Section 3395). 

"At such election the electors in favor of such hall, removal, improve
ment or enlargement shall place on their ballots 'Town Hall-Yes,' and those 
opposed 'Town Hall-No.' If a majority of all the ballots cast at the elec
tion are in the affirmative, the trustees shall levy the necessary tax, but not 
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in any year to exceed four mills on the dollar valuation. Such tax shall not 
be levied under such vote for more than seven years. In anticipation of the 
collection of taxes, the trustees may borrow money and issue bonds for the 
whole or any part therefor, bearing interest not to exceed seven per cent. 
payable annually." (Section 3396). 

The question submitted is the policy of building by general taxation a structure 
of the estimated cost specified in the notices of election. The bonds are to be issued 
in anticipation of taxes to be levied. In fact, the building might be constructed with
out the issuance of any bonds whatever. 

There is no expreFs inhibition against expending more money for the purpose 
authorized than the estimated cost of the impFovement as stipulated in the notices of 
election. I am of the opinion, however, that the effect of the notice is to create such 
an implied limitation; so that if the cost of the building materially exceeds the amount 
estimated the levy of taxes or the iosuance of' bonds for the excess might be enjoined 
at the suit of a taxpayer. Whether or not a slight and perhaps accidental excessive 
expenditure would, under the peculiar machinery of these sections, create such a right 
of action is a que~tion which it is not necessary to determine on the facts which you 
submit, because it appears from your letter that the estimated cost was six thousand 
dollars and the total cost '\'.ill be nine thousand dollar~, an increase of fifty per cent. 
over the estimated cost. 

As to the questions repecting the kind of an election which may be held, I call 
attention to the fact that the section above quoted contains no specific proviSion, and 
that, therefore, the case is one within the intendment of section 4840, General Code, 
which provides as follows: 

"Unless a statute providing for the submission of a question to the voters 
of a county, township, city or village provides for the calling of a special 
election for that purpose, no special election shall be so called. The question 
so to be voted upon shall be submitted at a regular election in such county, 
township, city or village, and notice that such question is to be voted upon 
shall be embodied in the proclamation for such election." 

It is clear that under this section the question cannot be submitted otherwise than 
at a regular electiqn. 

313. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DUTY OF BOARD OF DIRECTORS OF AGRICULTURAL SOCIETY TO MAIN
TAIN FENCE IN THE SAlVIE MANNER AS INDIVIDUALS. 

Inasmuch as a county agricultural society is not a public corporation, such society is 
comprehended by the terms of a statute applicable to persons generally and such corporation 
is obliged to maintain fences to the same extent that individuals are so required to do. 

CoLu~mus, OHIO, June 2, 1913. 

Hox. Tnos. E. ::\IcEr.nrNEY, Prosecuting Attorney, McConnelsville, Ohio. 

DEAR Sm:-Under date of April 30th you submitted a request for my opinion 
upon the question of the constitutionality of the laws providing for two days road 
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labor; and also whether or not the board of directors of an agricultural society are 
obliged .to maintain fences enclosing their grounds. The first question I answered by 
sending you copy of an opinion heretofore rendered, and I am pleased to now take up 
your second question. Your inquiry is as follows: 

"Is it the duty of the board of directors of an agricultural society to 
maintain ail or any part of the fence inclosing their grounds when the same 
are owned by the society?" 

The method of organization and the powers and duties of county and district 
agricultural societies are set out in sections 9880 to 9910, General Code. These statutes 
p.rovide, in brief, fm the organization of such societies and the incorporation of the 
same for the purpose of holding fairs and offering awards for the improvement of 
agricultuml implements and products. Certain provisions are therein made for 
assistance to such societies in the purchase of their property and for reimbursement of 
their funds by the county. Sections 9885 and 9906 of these statutes are as follows: 

"Section 9885. County societies which have been, or may hereafter be 
organized, are declared bodies corporate and politic, and as such shall be capable 
of suing and being sued, and of holding in fee simple such real estate as they 
have heretofore purchased, or may hereafter purchase, as sites thereon to 
hold their fairs. They may mortgage the grounds of the soci~ty for the 
purpose of renewing or extending pre-existing debts, and for the purpose of 
furnishing money to pjlrchase additional land. But if the county commis
sioners have paid money out of the county treasury to aid in the purchase of 
the site of such grounds, no mortgage shall be given without the consent of 
such commisssioners. 

"Section 9906. When the title to grounds and improvements occupied 
by agricultur.il societies is in the county commissioners, the control and man
agement of such lands and improvements shall be vested in the board of 
directors of such society so long as they are occupied and used by it for hold
ing agricultural fairs. Moneys realized by the society in holding county 
fairs and derived from renting or leasing the grounds and buildings, or por
tions thereof, in the conduct of fairs or otherwise, over and ctbove the neces
sary expenses thereof, shall be paid into the county treasury of the society, 
to be used as a fund for keeping such grounds and buildings in good order 
and repair, and in making other improvements from time to time deemed 
necessary by its directors." 

Under the first quoted of these statutes county societies are made bodies corporate 
with power to sue and be sued, and to hold real estate as sites whereon to hold their 
fairs. Under this statute and the accompanying sections, which recognize throughout 
the duty of the board to hold and conduct such fairs, and to manage the property, 
there can be no question of the power of the board to maintain fences on the property 
where the same are a necessary incident to the conduct of the fairs and the proper 
maintenance of the grounds. 

This opinion is strengthened by the terms of section 9906, General Code, which 
specifically vests in the board of directors of such society the control and management 
of such lands and improvements, even though the title to the same be vested in the 
county commissioners. 

If there be any duty, therefore, to keep the grounds of an agricultural society 
fenced, the board of directors of such society, being given the full control and manage
ment of the grounds and improvements, would be the officers vested with the respon
~ibility of carrying such duty into effect. 



ANNUAL REPORT OF THE ATTOR:li.'"EY GENERAL. 1255 

I have been able to find nothing in the statutes of this state expressly requiring 
such grounds to be fenced in any special manner. There are numerous provisions 
throughout the statutes, however, making it incumbent upon private individuals who 
are owners of property to maintain fences on the same. Ordinarily, a statute requiring 
an individual or "person" to maintain a ·renee includes a corporation. In Clark & 
Marshall on private corporations, sections 23 a11d 24, the following is said: 

"Section 23. In general. A corporation is a 'person', 'resi,dent,' 'inhabi
tant' or 'citizen,' within the meaning of such terms in a constitutional or 
statutory provision, when it is within the reason and purpose of the provision, 
but not otherwise. 

"Section 24. A corporation as a 'person.' Since a corporation is a legal 
entity, and has an artificial existence distinct from that of its members, so 
that it can act through its duly-authorized agents as if it were an individual, 
it has been properly described as an 'artificial person.' While it is invisible 
and intangible, it is a person in the law, and, as such, it has repeatedly been 
held to be within a constitutional or statutory provision using the word 
'person,' and not referring to corporations in express terms. 

"The rule in this respect is that, when a constitutional or statutory 
provision confers a right or imposes a duty or liability upon any 'person' 
generally, without referring to corporations eo nomine, it applies to corpora
tions, as well as to natural persons, if they are within its reason and purpose. 
But they are not included if they are not within its reason and purpose. In 
some states there is an express statutory provision that the word 'person' in a 
statute may be extended to bodies politic and corporate, but such a provision 
is not at all necessary. 

There are decisions, both of this state and other states, wherein the court passed 
upon the nature of agricultural societies. Thus, on page 66 of Clark & l\farshall on 
Private Corporations, the following is said: 

"A state board of agriculture, or agricultural society, composed of private 
• individuals, and incorporated for the purpose of promoting agriculture, hold

ing agricultural fairs, etc., is uot a public corporation, though the state has made 
an appropriation of money for its benefit.'' 

In the case of Markley vs. State of Ohio, 12 0. C. C. n. s. page 83, the court says: 

"In Dunn vs. Agricultural Society, 46 0. S. 97, the supreme court of 
Ohio held that this, the Brown County Agricultural Society, was a private 
corporation aggregate, being a number of natural persons associated together 
by their free consent for the better accomplishment of their purposes, and 
were bound to the same care in the use of their property and conduct of their 
affairs to avoid injury to others as natural persons, and a disregard or neglect 
of that duty involves a like liability. 

"If this association was a public agency established exclusively for public 
purpose by the state, and connected with the administration of the local 
governments, then it might well be said the legislature had authority to regu
late even to prohibition of acts which would interfere with its successful 
operation. The court, however, having found that it was a private corpora
tion it must be treated the same as a natural person, though it may serve a 
public purpose.'' 

and in the case of Chemical Company vs. Calvert, 7 0. N. P. n. s. 107, the language 
of the court is as follows: 
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"The supreme court of this state has expressly decided in Dunn vs. Agri
cultural Society, 46 0. S. 93, that a county agricultural society, organized 
under the act of February 8, 1846, and amendments thereto, was not a public 
agency of the state, invested with power to assist the state in the conduct of 
local administration, and with no power to decline the functions devolved 
upon it, but was only a voluntary association of individuals formed for their 
own advantage, convenience and pleasure. 

"Some time after the passage of the act by the legislature of this state 
creating the state board of agriculture, the legislature of the state of Indiana 
passed an act which is practically a copy of the Ohio act creating the Ohio 
state board of agriculture, and it seems manifest that the legislature of Indiana 
merely copied the Ohio law upon the subject. 

"In the case of Downey vs. The Indiana State Board of Agriculture, 129 
Indiana 443, the supreme court of Indiana decided that the Indiana state 
board of agriculture was a private corporation. The reasoning of the supreme 
court of Indiana in deciding that case seems to me to leave no reasonable 
doubt that our state board of agriculture, which was created under precisely 
a similar law to that of the Indiana state board of agriculture, is a private 
corporation. 

"It seems that laws similar to the law of Ohio under which the Ohio state 
board of agriculture was created, were originally passed in other states besides 
Ohio and Indiana, and that when brought before the courts it was held that 
these corporations were not public corporations or agencies of the state, but 
private corporations. It seems that lVtiiinesota also bad such a law, and in the 
case of Lane vs. The Minnesota State Agricultural Society, 62 Minn. 175, it 
was decided by the supreme court of that state that the state agricultural 
society was not a public corporation organized for the purpose solely of dis
charging a governmental function. The court pointed out that the Rtate had 
no voice in the selection or control of its officers or in fixing their compensa
tion, etc. After this decision, the legislature of that state proceeded to create 
a department of agriculture. 

"The case of Thomas vs. Lambert, 44 Iowa 239, is also authority upon 
the point that this state board of agriculture is not a public agency of the 
state. Other authorities are cited to the same effect in the brief of plaintiff's 
counsel, but these seem to me to be conclusive upon this proposition, and I am 
therefore forced to the conclusion that the Ohio state bo'a:rd of agriculture is 
not a public corporation, or agency, or department of the state government, 
but is essentially a private corporation." 

Such agricultural societies not being agencies of the state must be held to be 
included in the same manner as inl#viduals in statutes prescribing regulations with 
reference to the maintenance and repair of fences. From the nature of your question 
it woUld not seem necessary to enumerate the special provisions making such regu
lations. 

In conclusion, therefore, I am of the opinion that the board of directors of county 
agricultural societies are bound to maintain fences on their grounds in the same manner 
and to the same extent as individuals are required so to do. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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315. 

IXDIGEXT WIDOW OF SOLDIER WHO HAS Sl."'BSEQl."'EXTLY ::\lARRIED 
AND DIES A WIDOW :\:lAY BE BlJRIED AT THE EXPEXSE OF THE 
C01J.XTY. 

Under section 29rW, General Code, the county commissioners may bury at the expense 
of the county, the body of the widow of any sol1ia who has done service at any lime in the 
army of the United States. Under this statute a widow wha marries after the decease of 
such soldier and whose second hu.~IJarul die.~ leaving her in indigent circumstance.~, may upon 
her death be buried at the expense of the county. 

CoL~Bus, OHIO, June 9, 1913. 

RoN. E. L. SAvAGE, Prosecutinp Attorney, Paulding, Ohio. 

DEAR Srn:-Qn :\lay 15, 1913, you submitted to this department for our opinion, 
the following request: 

"We beg to ask you for a construction of section 2950 of the General 
Code. Does said section authorize the county commissioners to defray 
the necessary funeral expenses in a case presenting the following facts and 
conditions? 

"There recently died in this county a woman whose first husband was a 
soldier. After the first husband's death she married a man who was not a 
soldier. After living "\\~th him some years he died. After the death of the 
second husband the widow's pension which had accrued by reason of the 
death of her first husband, was restored to her. She survived her second 
husband seve1a1 years and died in indigent circumstances not owning sufficient 
property to pay the necessary funeral expense,q. The question is should the 
county commissioners, under the provisions of said section, defray the neces
sary funeral expenses of this woman?" 

In reply thereto, section 2950 of the General Code, provides as follows: 

"The county commissioners of each county shall appoint two suitable 
persons in each township and ward in the county, other than those prescribed 
by law for the care of paupers and the custody of criminals, who shall con
tract, at a cost not to exceed seventy-five dollars, with the undertaker, 
selected by the friends of the deceased, and cause to be interred in a decent 
and respectable manner, the body of any honorably discharged soidier, sailor 
or marine having at any time served in the army or navy of the United States, 
or the mother, wife or widow of any such soldier, sailor or marine, or any army 
nurse who did service at any time in the army of the United States, who dies, 
not having the means to defray the necessary funeral expenses. Such burial 
may be made in any cemetery or burial ground within the state, other than 
those used exclusively for the burial of paupers and criminals." 

You state in your letter of inquiry, that after the death of the first husband who 
was a soldier in the war of the rebellion, his widow received a pension for some years 
and then remarried and of course her pension was discontinued at the time of her 
second marriage. After the death of her second husband, her pension was again 
restored to her as the widow of her first husband, who, as herein before stated, was a 
Roldier in the war of the rebellion. This was done I take it, in accordance with section 
4708 of the Federal Statutes, which said section provides in part as follows: 
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"The remarriage of any widow, dependent mother, or dependent sister 
entitled to pension shail not bar her right to such pension to the date of her 
remJ.rriage, whether an application therefor was filled before or after such 
marriage; but on the remarriage of any widow, dependent mother, or dependent 
sister having a pension, such pension shall cease: Provided, however, That any 
widow who was the lawful wife of any officer or enlisted man in the army, 
navy or marine corps of the United State~, during the ·period of his service in 
any war, and whose name was placed or shall hereafter be placed on the 
pension roll because of her husband's death, as the result of wound or injury 
received or disease contracted in such military or naval service, and whose 
name has been or shall hereafter be dropped from said pension roll by reason 
of her marriage to another person who has since died or shall hereafter die, or 
from whom she ha.'l been heretofore or shall be hereafter divorced, upon her 
own application and without fault on her part, and if she is without means of 
support other than her daily labor a.'! defined by the acts of June twenty
seventh, eighteen hundred and ninety, and May ninth, nineteen hundred, shall 
be entitled to have her name again placed on the pension roll at the rate now 
provided for widows by acts of July fourteenth, eighteen hundred and sixty
two, March third, eighteen hundred and seventy-three, and March nineteenth 
eighteen hundred and eighty-six, such pensions to commence from the date 
of the filing of her application in the pension bureau after the approval of 
this act." 

By virtue of the provisions of said statute, the Federal Government recognized 
her at least to the extent of granting her a pension as the widow of her first husband, 
notwithstanding the fact that she has remarried, and her second husband was also 
deceased. 

It was the clear intention of the legislature in enacting section 2950 of the General 
Code, supra, to provide that every honorably discharged soldier, sailor or marine, 
should be interred or buried in a respectable manner and that every mother, wife or 
widow of any such soldier, sailor or marine, should also be interred or buried in a 
respectable manner. 

Therefore, in direct answer to your question, it is the opinion of this department 
for the foregoing reasons, that the county commissioners, at least from a humanitarian 
standpoint and under the circumstance you state in your inquiry; shouid defray the 
necessJ.ry funeral expenses of the woma.n about whom you inquire, whose first husband 
was a soldier in the war of the rebellion and whom the United States governmenL 
recognized as the widow of such soldier, by restoring her pension to her after the death 
of the second husband. 

Yours very truly, 
TtMOTHY S. HooAI'~, 

Attorney General. 
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324. 

BANK HOLDING COmiTY FUNDS UNDER CONTRACT FOR DEPOSIT 
THEREOF PAYS RATE PROVIDED BY CONTRACT FOR PERIOD DUR
ING WHICH SUCH FUNDS ARE HELD OVER PERIOD SPECIFIED IN 
THE CONTRACT. 

When a bank holds or deposits county funds wuler contract with the county, providing 
for their deposit for three years at the rate of 1,.5[ per cent., the bank should be required to 
pay the same rate for the period such funds are held over the time designated by the contract 
when the banks make no objections thereto. 

CoLl:illBUtl, OHIO, June 6, 1913. 

HoN. JoE T. D0AN, Prosecuting Attorney, Wilmington, Ohio. 

DEAR Srn:-On February 6, 1913, you made the following request for my opinion: 

"On November 1, 1909, the First National Bank of Wilmington, Ohio, 
was made the depository for the county funds for the period of three years 
ending November 1, 1912. The rate to be paid was 4.51. 

"Near the close of said term said funds were readvertised, but on account 
of a defect in the advertisement a readvertisement was made necessary, and 
the money was not finally awarded, and the new depository created until 
December 23, 1912. The rate to be paid being 2.90 for both active and 
inactive deposits. · 

''From November 1 to December 23, 1912, the aforesaid bank retained 
the moneys of the county, and made no attempt and expressed no desire to 
turn the money into the county treasury. 

"The question is whether the bank should pay to the county 4.51 per 
cent. on the average daily balance on deposit in the bank from November 
1 to December 23, 1913." 

Under the facts detailed by you, if at the expiration of the three year period the 
bank did not wish to continue paying at the rate of 4.51 per cent. on the funds of the 
county deposited with it, it should have returned such deposit to the treasurer at 
that time. 

Section 2729 of the General Code is as follows: 

· "Upon the acceptance by the commissioners of such undertaking, and 
upon the hypothecation of the bonds as hereinafter provided, such bank or 
banks or trust companies shall become the depositary or depositaries of the 
money of the county and remain such for three years or until the undertaking 
of its successor or successors is accepted by the commissioners." 

I take it that under this section the bank is undoubtedly the designated deposi
tory from the time its undertaking is accepted by the commissioners until the date 
when the undertaking of its successor or successors is accepted, and so long as it receives 
and retains the funds of the county, it must be considered that it receives and retains 
them under the contract made with the county when the funds were awarded to it 
and its undertaking accepted. 

Yours very truly, 
TrnoTHY S. HoGAN, 

Attorney General. 
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330. 

PERSON ACQUITTED ON GROUND OF INSANITY SHALL BE DELIVERED 
TO PROBATE COURT OF COUNTY WHERE TRIED TO BE PROCEEDED 
AGAINST ON CHARGE OF LUNACY AND COMl\1ITTED TO HOSPITAL 
FOR INSANE AS A PATIENT FROM COUNTY WHERE TRIED. 

Under section 13612, General Code, a person tried a.nd indicted for an offense in a 
county other than his residence and acquitted on the ground of insanity, should be certified 
by the clerk of the trial court to the probate court of the county where tried, Such probate 
court shall proceed upon the charge of lunacy and commit the defendant to a proper hospital 
for the insane as a patient of the county where tried. 

CoLUMBus, OHIO, June 6, 1913. 

HoN. I. H. Br.YTHE, Prosecuting Attorney, Carrollton, Ohio. 

DEAR SIR:-In your letter of May 14th, you say: 

"A man is indicted for horse stealing in Carroll County. Defense is 
insanity. · Jury in common pleas court finds him insane. He is sent to the 
. probate court, and he finds that his legal residence is in Lucas county." 

Your first Jetter was indefinite as to the procedure in finding him insane. Upon 
inquiry from this office, under date of June 3, 1913, you give us the information neces
sary, as follows: 

"The jury found the defendant not guilty on the sole ground of being 
insane at the time he committed the act." 

You then ask: "Which probate judge, of Carroll or Lucas county, should pro
ceed as of inquest held?" 

Section 13612, General Code, provides as follows: 

"When a person tried upon an indictment for a offense is acquitted on the 
sole ground that he was insane, such fact shall be found by the jury in the 
verdict, and certified by the clerk to the probate court. Such person shall not 
be discharged, but forthwith delivered to the probate court, to be proceeded 
against upon the charge of lunacy, and the verdict shall be prima facie evidence 
of his insanity." 

This is the statute governing and controlling the question submitted by you. In 
order to determine which probate court should hear the case we must examine the law 
governing the proceedings under the above section. 

I am of the opinion that the clerk of the court in which the verdict of acquittal 
was 1endered, upon the sole ground of insanity, should certify said verdict to the pro
bate court of the county in which he was tried; and that the person so tried should 
not be discharged but delivered to the probate court of the county in which he was 
tried; that, thereafter, said defendant, so acquitted upon the sole ground of insanity, 
should be proceeded against upon the charge of lunacy by the said probate court in 
conformity to law. When found insane in such proceeding he shall be committed to 
and be received by the proper hospital for the insane as a Carroll county patient. 
This seems to be the only rational solution of the proposition. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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331. 

COUXTY Cml:\IISSIOXERS-REB"LlLDIXG OF COl:RT HOl:SE DESTROYED 
BY FIRE-::-."ECESSITY FOR ELECTIOX-WHEX AX EXPEXDITl:RE 
EXCEEDS $50,000-PROCEDURE FOR BO~D ISSlJE- ILLEGALITY OF 
CHAXGE IX COXTRACT-XOX-XECESSITY OF Al:DITOR'S CERTIFI
CATE-LEGALITY OF PROCEDl:RE WHEX COXTRACT :\lADE PRIOR 
TO AUTHORIZATIOX OF ELECTORS-EFFECT OF RECOVERY OF IX
SURAXCE-USE OF PROCEEDS OF TAX FOR CURREXT YEAR- DE
TERIORATIOX OF HTAXDIXG WALLS PART OF ORIGIXAL DESTRUC
TIOX, XOT A SUBSEQUEXT CASUALTY-GURE OF DEFECTS BY 
AGTHORIZATIOX OF ELECTORS SUBSEQUEXT TO ~IAKIXG OF COX
TRACT-ARCHITECT'S FEE PAYABLE FRO:\I COCXTY OR Bl:ILDTXG 
FUND. 

Under section 5638, General Code, the county commis.'>ioners may not expend more 
than 815,000 for the building of county buildings without the authorization of electors, 
except in the aent of casualty, and as otherwise protidcd, nor may they expend more than 
810,GOO for the enlarging, repairing, improving or rebuilding of a public county building 
without the authorization of electors. 

Under section 12436, General Code, which must be read in connection with and in pai 
materia to section 5638, General Code, as an exception thereto, the county commissioners 
may expend up to 850,000 for the 1·ebuilding of a court hottBe destroyed by fire without the 
authorization of the elector.~. The limitation of this latter section being upon the amount of 
the expenditure and not a separate limitation upon appropriation, levy and expenditure. 

TVhen, therefore, the county commissioners in the event of such casualty, hrwe on hand 
an amount recovered from insurance and a further amount from the county treasury, and 
contemplate an expenditure exceeding 850,000, and issue bonds, and enter into contract for 
the erection of a building exceeding such amounJ, the questi<m of whether a subsequent elec
tion rat1jying such contract and ~·ssue of bonds would cure the proceed1'ng.s is one of doubt. 
'l'he legality of the contract wouhl in aU probability be upheld by the court when so mtified, 
but the legality of the bond issue, at least in so far as oriqin~l bond holders as opposed to 
bona fide purchasers for. mlu(l are concemcd would be questionable. 

The holding of such election, however, with favorable action and the baUot, disclosing 
the facts as they existed, would operate to confirm the estoppel existing against the county, 
and the courts, unde1 the circumstance.~, of emergency would in all probability be con
strained to protect the bond holders and thP. contractors. 

When such expenditwe is authorized there is nothing to prerent the use of a tax levied 
for the coumy buildi"f],{J fund for the current year to P"Y such expenditure. 

Under section 2!~6, General Cod(', there can be but destruction, authorizing such ex
penditure, and the subsequent dcterl.ora!ion of the standing walls during the period of 
reconstruction cannot be construed such a second casualty as to authorize a renewal of the 
proceedings on such expenditure. 

Inasmuch as section 5639-1, General Code, authorizes the counJy commissioners to fix 
a day ~tpon which such question shall be submitted, the same shall be submitted at a special 
election, Inasmuch as there is no exprcs.~ provision auJhori~ing the counJy commissioners 
to provide for alterations and changes in the plans and specifications without advertisement 
for bids, where the amount exceeds 8200.00, changes involving an excessive amount are 
illegal. 

Architects' fees may be paid either out of the general cou1tty fund or out of the building 
fund; the better and more general practice being to pay out of the building fund. 

CoLUMBUs, Omo, June 23, 1913. 

HoN. IR\'ING CARPESTER, Prosecut-ing Attorney, Norwalk, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of memorandum, dated June 12th,and 
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prepared by yourself, setting forth the statement of facts upon which certain ques
tions arise, concerning which questions you invite my opinion. I also acknowledge 
receipt of your letter of June 16th, suggesting an additional question upon the same 
statement of facts. 

The facts are as follows: 

"The court house of Huron county was partially destroyed by fire in the 
summer of 1912. The building and its contents were covered by insurance, 
so that the county realized about thirty-four thousand dollars from this 
source. 

"Immediately after the occurrence of the fire the commissioners caused 
plans, specifications, details and estimates to be prepared. Such plans, etc., 
were duly submitted to the commissioners, clerk of court, sheriff, probate 
judge and the appointee of the judge of the court of common pleas, as provided 
in section 2348, General Code. Said plans provided for the enlargement and 
fire-proofing of the building and the veneering of the exterior walls, which 
were left standing at the time of the fire, with sawed sand stone. The archi
tect-'s estimate of the cost of the building, exclusive of numerous items of 
equipment was about $91,000. . 

"While the plans, etc., were in process of preparation the commissioners, 
without a vote of the people, assLlming authority under section 2436, General 
Code, authorized the sale of bonds in the amount of fifty thousand dollars. 
The bonds were sold and delivered, realizing about 854,000 in cash. 

"There Wd.S, at the time, about $12,000 in the general building fund of 
the county, so that the total amount of money avillable for the work was 
about $89,000. 

"On January 2, 1913, the contract for the building was entered into. 
providing in the aggregate for expenditures amounting to about $82,500. 
Time after time, during the progress of the work, numerous additions and 
changes have been made in the plans and specifications, bringing the total 
expense of the generai contract up to substantially $85,000_. 

"In the meantime separate contracts for the installation of necessary 
equipment have been made, aggregating in amount a sum sufficient to make 
the entire cost of the proposed improvement about 8100,100.00, to which 
must be added a five per cent. architect's fee. . 

"Now, it has Just been discovered that the old outside walls, which have 
been subjected to the elements during the winter, and which have deteriorated 
during that time, are not strong enough to sustain the burden of the new 
building and will hav~ to be rebuilt. If this is done the general contract 
expense will be increased about $20,000, making the total expense of the 
improvement in the neighborhood of $128,000. 

"The commissioners have asked the budget commission for a liberal 
allowance for general building fund purposes." 

I think I have fairly abstracted the necessarily lengthy statement of facts which 
you make. Upon this statement you submit the following quesions: 

"1. Under section 2436, General Code, can the commissioners expend 
more than $50,000 without submitting the question of the policy of the ex
penditure to the electors; or does the limitation fixed in that section refer 
only to the amount of bonds that can be issueri without a vote? 

"2. Can the proceeds of the tax for the current year, levied for general 
building fund purposes be used to help in rebuilding the court house? 

"3. Does the deterioration of the standing walls, as described in the 
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statement of facts, constitute a separate casualty? And if so, does its occur
rence authorize a further bond issue without a vote of the electors, under sec
tion 2436, General Code? 

"4. :\lay a special election be now heid to authorize the issuance of more 
bonds, and the expenditure of the money necessary to complete the building? 
If so, or in case a submission at a general election is required, what amount 
should be indicated on the ballot-the amount over and above funds already 
on hand; or the entire cost of the building; or the cost of the building in exces'3 
of $50,000? 

"5. Assuming a negative answer to the first question, above stated, may 
the defects in the proceedings already had be cured by au election to be held 
in the future? 

"6. Have the commissioners power to make changes or alterations in 
plans for the rebuilding of a court house, made necessary by unforeseen con
tingencies, involving an expenditure of over $200.00, and to enter into supple
mentary or subsiduary contracts therefor with the original contractor without 
adverti'3ing _for bids? 

"7. Can the architect's fee be paid from the general county fund; or must 
it be paid from the building fund:?" 

The following sections of the General Code are involved in your questions: 

"Section 5638. The county commissionel's shall not (1) levy a tax, (2) 
appropriate money, or (3) issue bonds for the purpose of building county 
buildj.ngs * * * the expense of which will exceed $15,000, except in 
case of casualty and as hereinafter provided; * * * or enlarge, repair, 
improve or rebuild a public county building, the entiie cost of which expendi
ture will exceed $10,000; without first submitting to the voters of the county 
the question as to the policy of making such expenditure. 

"Section 5639-1. When the board of county commissioners desires to 
submit such question to the voters of the county it shall pass * * * a 
resolution declaring the necessity of such expenditure, fixing the amount of 
bonds to be issued, if any, in connection therewith, and fixing the date upon 
which the question of making any such expenditure shall be so submitted, 
and shall cause a copy of such resolution to be certified to the deputy state 
supervisors of elections of the county; and thereupon the deputy state super
visors shall * * * make * * * arrangements for the submission of 
the question * * * at the time fixed in such resolution. 

"* * * notice of the submission of any such question shall be given 
the deputy state supervisors by publication * * * which notice * * * 
shall state. (1) the amount of such proposed expenditure, (2) the amount of the 
bonds, if any, to be issued in connection therewith, (3) the purpose for which 
such expenditure is to be made, and (4) tbe time of holding such election. 

"Section 5640. The ballots * * * shall have printed upon the same 
the words, 'In favor of the expenditure of$ ______ for the purpose of ------
----------'and 'Against the expenditure of::; ______ for the purpose of----
- ___________ . ___ ,' said blanks to be filled with the arrwunt proposed to be ex-
pended and the purpose for which said money is to be expended. * * *." 

Befote quoting other sections 1 deem it proper to pause for the purpose of com
menting upon the meaning of the sections already quoted. 

Obviously, the liinitation upon the power of the county commissioners, iinposed 
by these related sections, affects not only the power to borrow money by the issuance 
of bonds, but also, and equally, the power to make the expenditure. In fact,the 
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questidn submitted substantially amounts to a joining of the two propositions, in 
that the notice of election is required to set forth both the total expenditure and the 
amount of bonds to be issued; so that it is presumed that the electors have in mind 
both of these questions when voting upon the proposition submitted to them. 

Section 5638, General Code, above quoted, is peculiar in another respect. The 
exception "in case of casuaJ.ty and as hereinafter provided" is apparently limited to 
the matter of building county buildings, and by a strict reading of the statute there 
is no exception on its face to the requiJ:ement that the repair and rebuilding of public 
county buildings, if the entire cost of the expenditure will exceed ten thouaand dollars, 
be submitted to the voters of the county. In fact, I cannot avoid the conclusion that 
so far as section 5638 and succeeding sections themselves are concerned, there is no 
exception whatever to the requirement that the enlargement, improvement, repair and 
rebuilding of a public county building, if it exceeds $10,000 in cost, be submitted to 
the voters of the county. 

It is my opinion that the words "except in case of casualty" constitute an excep
tion to the requirements respecting the building of a court house, and not the rebuild
ing thereof. To hold otherwise would be to do violence to the English language. 

I pause here to remark that this distinction is by no means· inconsequential; for 
if the enterprise be the building of a court house, and the total cost exceeds $25,000, 
then, there must be a court house commission, under section 2333 and succeeding sec
tions, General Code, but a court house commission is not required in case the proposi
tion is to "rebuild." 

But, of course, the sections which I have already quoted do not set forth all the 
exceptions to their operation. There are several others than those specified in section 
5638 itself. Thus, section 5643 does away with the necessity of submitting the propo
sition to the electors in cases of the decay or destruction of important public bridges. 
The section which you cite, section 2436, is of this class. It provides as follows: 

"For the purpose of rebuilding (a) * * * court house destroyed by fire 
or other casualty, the commissioners of a county may (!) appropriate money, 
(2) levy tax, (3) issue and sell the bonds of such county in anticipation thereof, 
in an amount not to exceed 850,000, without first submitting to the voters of 
said county, the question of rebuilding such * "' * court house, appro
priating such money, levying such tax and issuing and selling such bonds * 
* * The provisions of section twenty-four hundred and forty-four (requir
ing the circulation of hand bills or the publication of notice) and fifty-six 
hundred and sixty (requiring the issuance of an auditor's certificate) of the 
General Code shall not apply to the making of any of the improvements 
mentioned in this section." 

It is apparent on the face of this section, in the first place, that it is intended to be 
an exception to the provisions of section 5638, et seq.; otherwise, the reference therein, 
to the submission of the question to a vote of the electors, would be meaningless.· 
Therefore, the two sections are to be considered together, being strictly in pari materia. 
So construing them, the conclusion inevitably follows that the limitation of $50,000 
in section 2436 is upon the power of the commissioners to make the expenditure-not 
merely upon their power to issue the bonds. The fact that the commissioners may 
have on hand in the treasury, available for expenditure, an amount whieh, added to 
the sum of 850,000, will presumably provide for the improvement, does not dispense 
with the necessity of submitting the question of spending the aggregate amount in 
excess of 850,000 to a vote of the electors. 

This is my opinion in answer to your first question. 
For purposes of convenience, I shall now take up your fifth question, which is 
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intimately related to your first question, and the anRWer t{) which will, I think, throw 
some light upon the meaning of the statutory pro\isionB already considered. 

It is to be observed that both section 5638 and its successors, on the one hand, 
and section 2436, on the other hand, impose limitations upon the power of the com
missioners to do one of three things, \iz: appropriate money, levy taxes, and issue 
bonds. There is in neither of these sectionB, or groups of sections, any direct bearing 
upon the power of the commissioners to enter into contracts. 

Now, under the general statutes relative to the powers and duties of county com
missioners, the making of a contract constitutes an approprin.lion of money. But this 
is solely by virtue of section 5660, General Code, which requires that before a con
tract be entered into by the county commissioners the auditor of the county certify 
that the money necessary therefor is in the treasury to the credit of the proper fund 
and not appropriated for any other purpose, or is levied and in process of collection; 
and which further expressly provides that "the sums so certified shall not thereafter 
be considered unappropriated and the county • * * is fully discharged from the 
contract * * * " 

Now, section 2436, General Code, expressly exempts the making of the improve
ments to which the section relates from the provisions of section 5660, General Code. 
As I construe this portion of section 2436, it relates to the improvement, as such, and 
not merely to the expenditure of the money derived from the issuance of the bonds. 

There is what amounts to an interesting question of law upon the point whether 
or not the making of a contract for the rebuilding of a court house, destioyed by fire 
or other casualty, amounts technically to an "appropriation" of money for that pur
pose; and as to whether or not a contract made before any money had been appro
priated, and before the authority of the electors to make the improvement had been 
secured, would not become perfectly valid ab initio upon subsequently securing the 
approval of the electors; that is to say, whether or not contracts made under these 
circumstances are subject to adoption or ratification by the electors, and, while unen
forceable prim to such ratification, become valid thereafter. 

Under the peculiar circumbi:ances of the case, however, I do not believe the action 
of the commissioners should be determined by the application of strict rules of law. 
Contracts were entered into after competitive bidding and full compliance with every 
tltatute, Have the une I am nuw discu:,~ing. If, subsequently, that statute is complied 
with, I would certainly not advise that the contractor'R performance be interrupted 
or interfered "ith. Clearly, the payments which have already been made to him are 
legal in the sense that they cannot be recovered back. State vs. Fronizer, 77 0. S. 7, 
The decision cited, being grounded upon the doctrine of unjust enrichment, it seems 
clear to me that in the absence of o.n action by the prosecuting attorney or some tax 
payer, enjoining· further proceedings under the contract, the work might, and in good 
morals should, be allowed to proceed to completion, and payments should be made 
therefor. 

Indeed, I am by no means certain that the effect of a subsequent election would 
not be, as I have aiready stated, a ratification of the contract already let, by virtue of 
the non-application of section 56GO, General Code, to such contract, and therefore a 
validation of whatever defects may have existed in the execution of the contract. 

It is otherwise with respect to the bonds. Strictly speaking, these bonds may 
have been unlawfully issued. ?\ evertheless, they have been sold, and, in the hands 
of bona fide holders at teaJSt, would be enforceable against the county. So that I do 
not deem this question of great importance. 

Before lea\ing the di.,cussion of your first and fifth questions, I "ish to acknowl
edge that the construction which I have placed upon section 2436 is not the only con
struction which might be placed upon it, according to a liberal reading of its language. 
The alternative meaning is that which would make the $50,000 limit apply to the 
appropriation of money, the levying of the tax, and the amount of the bond issue; so 
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that, in reality, the aggregate limit is 8150,000 instead of 850,000. That is to say, 
such a construction would hold that the commissioners might issue bonds to the amount 
of $50,000, apprcpriate money to the amount of $50,000, and levy a tax to the amount 
of $50,000, each as sep;u-ate actions, before being required to seek authority of the 
electors to rebuild the court house. 

My principal reason for rejecting such a construction has already been stated. 
I repeat it, however, H is that section 2436 must be read in connection with section 
5638, and as an exception to the latter section. So reading it, it appears that the 
$50,000 limitation must be regarded as relating to the expenditure in gross. 

There is another reason, however, which may, with propriety, be stated. The 
power to issue bonds, imposed by this section, is not a separate and distinct power, 
such as is a similar one embodied in section 2434 (which also gives power to borrow 
money for the rebuilding of a court house.) Under section 2434 the borrowing powe'r 
is asserted independently of the levying power. That is to say, the commissioners are 
authorized to borrow on the credit of the county, and then must provide for retiring 
the bonds through the county debt fund. 

But when the commissioners are proceeding under section 2436, they must first 
make the levy and can only issue bonds in anticipation thereof. From y.our state
ment of facts, I am unable to apprehend whether or not the commissioners followed 
the procedure of section 2434, or that of section 2436, in issuing the bonds. The two 
procedures are in reality quite distinct and virtually opposite to each other. If the 
commissioners did not gg through the form, at least, of levying the tax before making 
the bond issue, they have not ~trictly followed section 2436. 

It appears, therefore, that the power to "levy tax" is not a separate thing from the 
power to "issue and sell bonds," as both are created in section 2436; and that the 
$50,000 limitation applies, at the very least, to the exercise of these two powers to
gether. This conclusion would reduce the limitation which I have already mentioned 
to $100,000. That is to say, it would still leave room for the contention that the appro
priadon of money, and the levying of the tax and issuance of bonds in anticipation 
thereof, are two separate things, and that $50,000 might be appropriated, and another 
$50,000 borrowed, in anticipation of a tax levy. 

Even if this be the correct construction, the opinion previously expressed would 
apply, bacause the total cost of the improvement already provided for is in excess of 
$100,00C, while the cost of rebuilding the wells will make the aggregate expense on 
account of the improvement greatly exceed that sum. 

I am inclined, however, for reasons already expressed, to the view that the $50,000 
limitation is upon the expenditure, and not upon the appropriation of money and the 
levying of a tax, separately. 

Fully answering your fifth question, then, I am of the opinion that the validity of 
the contracts heretofore let may be regarded as questionable, but that a subsequent 
favorable vote of the electors would at least, in the absence of an affirmative action 
taken by the pzosecuting attorney or some tax payer, or in the absence of the resisting 
of payments on the p:l.rt of the commissioners, serve to strengthen the estoppel which 
would be worked against the county in case the contract was fully performed and pay
ments made thereunder. 

So far·as the bonds are concerned, I am of the opinion that they may have been 
unlawfully issued, because, as you point out, the power conferred in section 2436, to 
appropriate money and issue bonds in anticipation of taxes, cannot be exercised at all 
''without first submitting," etc. I would not say unequivocally, however, that the 
bonds were not properly issued. If they were issued before the insurance money was 
received and appropriated by the commissioners to the rebuilding of the court house, 
then, the bonds were properly issued; but the appropriation was unlawfully made. 
Conversely, if the insurance money was received, and by resolution appropriated by 
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the commissioners before the bonds were issued, then, the bonds were unlawfully 
issued. That is because, as already pointed out, it is the act which causes the $50,000 
limit to be exceeded that is the unlawful act. 

If the facts were such as to make the bonds invalid at the time of their issuance, 
yet, that is a matter of which the county would have to avail itself as an affirmative 
defense, and after a subsequent election had been held, by which the electors had 
expressed their approval of the entire transaction, I do not believe a court, having 
regard to the emergency which actually existed, and all the circumstances of the case, 
would permit the county to interpose such a defense, especially as against a bona fide 
holder. 

Answering your second question, I am of the opinion that a tax for the current 
vear may be ievied for the building fund, and when collected appropriated and used 
ior the purpose of completing the court house; prmrided, authority of the electors is 
hereafter obtained to expend more than $50,000 for that purpose. That is to say, I 
believe that by virtue of section 2436 the commissioners are without authority to ex
pend money, no matter how it may have been raised, whether by taxation or other
wise, in excess of $50,000, for the purposes therein mentioned, without a vote of the 
people. 

Answering your third question, I am clearly of the opinion that within the meaning 
of section 2436 there has been but one "destruction," regardless of how many separate 
"casualties" have occurred. The authority to spend 850,000 without a vote of the 
people does not depend upon the number of agencies which may have contributed to 
the destruction, nor upon the number of separate and distinct events that may have 
reduced the court house to the condition requiring rebuilding, but upon the mere fact 
that it is destroyed. Of course, if between two casualties the court house had been 
rebuilt, the case would be different. My answer to your third question is therefore 
in the negative. 

Answering your fourth question, I beg to state that section 5639-1, in my opinion, 
clearly authorizes a special election, in that it gives to the commissioners authority to 
fix the date upon which the question shall be submitted. It is true that the word 
"special" is not used; and it is true also- that section 4840, General Code, provides as 
follows: 

"Unless a statute providing for the submission of a question to the voters 
of a county, township, city or village provides for the calling of a special 
election for that purpose, no special election shall be so called. The ques
tion so to be voted upon e>hall be submitted at a regular election in such 
county, township, city or village, and notice that such question is to be 
voted upon shall be embodied in the proclamation for such election." 

However, I am of the opinion that sufficient provision is made in section 5639-1 
for a special election, and that the same may be held at. any time which the commis
sioners may fix upon. 

In my opinion the question to be submitted at the election should, from the view
point of caution, at any rate, fix the entire amount to be expended, including that 
already expended and including the bonds which have already been issued therein. 
In other words, if the aggregate cost of the improvement is expected to be in the neigh
borhood of 8125,000 that should be the amount printed upon the ballots. The notice 
of the election should, in my opinion, mention the issuance of bonds. This is not at 
all necessary, and the notice should not be misleading, in that it should state that the 
bonds already have been issued. 

However, I have recommended this procedure because of its possible bearing upon 
the question suggested by your fifth question, already discussed. In other words, 
while I agree with you that it is not absolutely essential that the entire amount be 
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indicated on the ballot, or that the amount of bonds already issued should be mentioned 
in the. notir.e, yet, there could not be any valid objection to this procedure; it would 
certainly not invalidate the election, and it might have some bearing by way of estop
ping the county to take adv<~.ntage of any possible defects in the prior proceedings. 
You will observe, therefore, that my suggestion is not made with reference to the 
strict necessity of the case. 

Your sixth question involves an examination into all of the provisions relating to 
the powers and duties of the county commissioners, and in particular thoPe respecting 
enteiing into contracts for the construction of public buildings. As you say, there is 
nowhere any express authority vested in the county commissioners to provide for 
alterations and changes in the plans and specifications of :>n improvement instituted 
by them, and to enter into supplemental contracts foe such purposes with the original 
contractor without advertising for bids, unless the amount of the additional expendi
ture does not exceed 8200, in which case section 2354 permits this to be done, by neces
sary implication. 

You point out that section 2340 expressly provides for such changes in the erection 
of a new court house, through a court house commission, and that the sections pro
viding for the construction of state buildings authorize these things to be done. I 
regret to state that these considerations but confiim me in the conclusion which I have 
reached; which is that desired action cannot be taken. That. is to say, there is no 
authority, either expressed or implied, in the county commissioners to make changes 
or alterations in the specifications, and to enter into supplementary contracts· with 
the originnl contrnctor without itdvertising. The authority is not express, us you point 
out; it is not. implierl, because the implication which arises from the fact that the legis
lature has in other instances expressly conferred the power is to the effect that it did 
not intend that the power should exist where not expressly conferred. The maxim 
which applies is Expressio Unius Est Exclusio Alterius. This principle is said to appl)' 
most strongly and appropriateiy to cases where the imposition of a power is in question. 

I am aware that it is sometimes said that courts will construe statutes reason-· 
ably; but I do not believe that it is sound law to hold that a mistake of the legisla
ture can be corrected by the courts, especially when to do so would necessitate the 
creation of a power and the imposition of definite limitations upon that power, both 
of which a.re essentially legislative acts. 

Nor does the fact that there is an exigency amounting to an emergency, in the 
present instance, alter the case. It cannot be said that the present exigency or emer
gency is any greater than that which existed when the court house was burned down. 
There is no greater cause for haste 11t the present time than there was in July, 1912. 
Yet, it could not be contended that merely because the county is suffering for Jack of 
a court house, all provisions of law requiring the letting of contracts fot its rebuilding 
at competitive bidding should be dispensed with. 

As a strict proposition of law, I think it must be conceded that the power to act 
in an emergency differently from that which is prescribed as a course of official conduct 
in other instances cannot be created by implication; for if there were such power the 
official imagination would be very quick to construct an emergency at every possible 
juncture. 

Remedial legislation is doubtless advisable; but the mere fact that such legisla
tion, ir it were similar to the other statutes to which you call attention, would provide 
the precise manner in which alterations and changes should be made, and the limita
tions upon them, is of itself sufficient reason for holding that where the power is not 
expr~sly conferred it does not exist. 

I am of the opinion, therefore, that changes or alteradons in the plans, made 
necessary by unforeseen contingencies, involving the expenditure of over $200.00, may 
not b~ made and contract therefor let to the original contractor without advertising 
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for bids. Accordingly, the tearing down and rebuilding of the walls, which is now 
contemplated, must be let as a separate contract, after advertising in the manner 
provided by law. 

Answering you~ seventh question, I am of the opinion that the architect's fee 
should be paid from the building fund. Xo statute requires it to be paid otherwise 
than as are other claims against the county. The commis.;;ionerH may have discretion 
to provide for this expenditure either out of the general fund or out of the building 
fund; and the fact that the architect is most often employed before the building fund 
is provided, and 1iOmetimes before it is even determined finally to proccct! \\ith the 
improvement, strengthens this view; but the better and ctistomary practice i~ to regard 
his fee as a part of the cost of construction. 

~1y opinion has been very hastily prep.:tred, beeauRe of the acutenc;.:s of the f'itua
tion, as you have described it to me. I confess that I have not been able to give to 
the matter the extended research that I might have given to it under other circum
stances. 

332. 

Very truly yours, 
T;~roTHY S. HooAx, 

Attorney General. 

POWERS OF FLOOD RELIEF CO~niiSSIO~ TO E~1PLOY EXGIXEER TO 
SURVEY GREAT ;\UAMI RIVER FOR PURPOSE OF I~VESTIGATING 
NECESSITY OF DEEPEXIXG, WIDENING AXD STRATGHTEXTXG
"REBUILDI~G" I.XCLUDES "REPLACEMEXT"-l~IPROVEMEXT NOT 
SUBJECT TO REFERENDUM-DUTIES OF E~IERGENCY CO:'VI~HSSION 
EXTEND AS WELL TO TEMPORARY AS TO PERMANENT WORK. 

The term "replacement" as used in section 9 of the Snyder Emergency Acl, provides 
the power to widen, deepen or straighten a river, under the proceedings provided by sections 
2428 and 3623, of the General Code, and inasmuch as this act is intended to be read in 
connection with and parallel to the emergency commission act, such power must be com
prised within section 10 of the later act, empowering the emergency commission to rebuild 
public works destroyed or damaged by the flood. 

This view is further supported by the fact that such straightening and widening are 
incidental and necessary to the improvement and repair of damaged bridges, which powers 
are clearly conferred by the emergency act. 

The emergency commission, therefore, in conjunction with the county commissioners 
may employ a resident engineer for the purpose of making a survey of the Great Mif!mi 
river with the end in view of ascertaining the necessity of straightening, wideuing and 
deepening such river. 

S?Mh survey must be considered one of the proceedings mentioned in the last part of 
section 9 of the Snyder Bill. Inasmuch, howevtr, as by general law such a proceeding 
would not be subject to a referendum vote, section 8 of the Snyder Act must control in its 
effect to exempt such a proceeding from the necessity of a vote of the electors. 

Since the Snyder Act and the emergency commission act must be read together, the 
· powers and duties of the emergency commission must be deemed to be extended to the tem

porary as weU as the permanent work to be done. 

CoLmmus, Omo, June 13, 1913. 

HoN. BEN A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of :\fay 26th, submitting 
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for my opinion thereon certain questions arising under section 10 of Senate Bill No. 
287, which is entitled, "An Act to establish the Ohio relief commission; to define the 
powers and duties, etc." 

"First: Does the word 'rebuilding' in section 10 defining the powers and 
duties of the emergency commission include the term 'replacement' as used 
in section 9 of the Snyder bill? 

"Second: And if so, can an engineer be employed to make a survey of a 
river, through the entire county for the purpose of securing knowledge to pre
vent the recurrence of the recent flood? 

"Third: And would said survey be considered as one of the proceedings 
mentined in the last part of section 9 as herein stated? 

"Fourth: And before said river can be permanently deepened, widened 
or straightened is it necessary to subject the same to the approval of the elec
tors or to a referendum? 

"Fifth: Do the powers and duties of the emergency commission extend 
to the temporary as well as the permanent work to be done and as provided 
in the Snyder bill?" 

Section 10 of Senate Bill No. 287, to which you refer is as follows: 

"Section 10. The emergency commission of any county shall exercise 
in conjunction with the county commissioners such powers and duties as are 
conferred upon the county commissioners in so far as they extend to the 
repairing, rebuilding and restoring of public works destroyed or damaged by 
the floods of March and April, 1913, and the emergency commission shall 
exercise and perform such duties jointly with such county commissioners." 

Section 9 of House Bill No. 640, providing a method of securing necessary funds 
to meet the emergency situation presented by the occurrence of the recent floods, pro
vides in part as follows: 

"* * * The term 'replacement' as used in this act includes the tem
porary establishment and operation of ferries and the widening, deepening or 
straightening of any river, creek or run which overflowed its banks and caused 
damages to public or private property at the time mentioned in section 1 of 
this act, as provided in sections 2428 and 3623 of the General Code, for the 
purpose of preventing the recurrence of destructive floods. In addition to the 
powers vested in municipal rorporations by section 3677, General Code, such 
municipal corporations shall have special power to appropriate, enter upon 
and hold real estate within and without their corporate limits in furtherailce 

· of the above mentioned purpose. Provided, however, that proceedings for 
the permanent deepening, widening or straightening of a river, creek or run 
shall be subject to the approval of the electors or to a referendum as provided 
by general law." 

It appears from your letter that the first qu"estion which you ask is suggested by 
that which constitutes your second inquiry, that is to say, the exact matter before 
the emergency commission and the county commissioners is, as to whether or not 
they may jointly employ an engineer to make a survey of the Great Miami river in 
Butler county, for the purpose of ascertaining what, if anything, may be done to pre
vent a recurrence of the recent floods. 

I do not know that it is necessary for the purpose of your second question to 
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aDBWer your first question. I take it that the principal part of the public works be
longing to Butler county as such, which were destroyed by the floods in question, 
consis;. of the county bridges across the Great ~fiami and other streams. 

The county commissioners, under the general statutes of the state, would, in the 
construction of the necessary bridges, or for their protection, have the powers in them 
vested by section 2428, General Code. These powers do not depend upon the pro
visions of section 9 of House Bill No. 640, but would have existed if that section had 
never been passed. In fact, section 9, whatever its effect upon the power of the com
missioners in this respect, does not confer any new or additional power upon them, 
but only that measure of power for the specific purpose already generaliy conferred 
by section 2428, General Code. 

Section 2428, General Code, historically, is a part of the context with section 2429 
et seq. These sections constitute a special proceeding which can be commenced only 
by the filing of a petition, signed by one or more tax pa.yers, with the county auditor. 
This, however, amounts to no more than a mere formality as it would be easy to get 
one tax payer to file the necessary petition. 

Section 2430, General Code, especially authorizes the appointment of a compe
tent engineer, but does not permit the appointment of a non-resident engineer. The 
engineer appointed must be a resident of the county. While section 2430 is not very 
explicit. I am of the opinion that it authorizes the engineer to make such a survey as 
will enable him to report upon the policy of the straightening of the creek or water 
course, and to estimate the cost thereof. A question arises here which seems to in
volve considerable difficulby. 

Section 2428 and succeeding sections of the General Code limit the authority 
of the county commissioners to the straightening of "creeks and water courses,"and 
under this language I do not believe it would be held that the Great Miami river in 
Butler county could be straightened by the county commissioners for the protection 
of a bridge, it not being a "creek" or "water course." 

Other statutes of the General Code might be cited for the purpose of showing 
that where it is intended that large streams and rivers shall be subject to the jurisdiction 
of the commissioners they are expressly mentioned. On the other hand, however, 
section 9 of the so-called Snyder act, House Bill No. 640, refers to "any river, creek or 
run," and this phraseology is clearly applicable to the Great Miami river in Butler 
county. Now, I have already stated in a general way, that it did not seem to be the 
intention of the legislature to enlarge the powers of the county commissioners by 
section 9 of House Bill No. 640. I was speaking then in the sense which related to the 
proceeding to be followed as bearing upon the employment of an engineer. Con
sidering said section 9, however, from the point of view of the stream which may be 
straightened, I am of the opinion that it is dearly the intention of the legislature to 
enlarge the power of the county commissioners thereby, and to make, for the special 
purpose of said House Bill No. 640, the machinery of section 2428 et seq., General 
Code, extend to large streams and rivers as well as to creeks and water courses. 

It becomes necessary, therefore, to determine whether the term "rebuilding" as 
used in the emergency ~ommission act includes the term "replacement" as used in 
House Bill No. 640. Of course, consideration of this question might be obviated by 
holding that inasmuch as the emergency commission clearly must join with the county 
commissioners in rebuilding the bridges, and inasmuch as the rebuilding of the bridges 
is contingent upon their proper protection by the making of any necessary alterations 
in the channel of the river, the authority of the emergency commission should be re
garded as extending to the preliminary steps as well as to the letting of the contracts 
for the construction of the bridges and the succeeding steps in connection therewith. 

However, I have reached my conclusion upon other grounds. The two acts in 
question clearly relate to the same subject matter which is special in its nature. They 
must be read and construed in connection with each other, and each of them must 
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receive a liberal construction for the purpose of affecting the objects plainly within 
the contemplation of the legislature. Indeed, I think that the interpretation which 
is to be given to each of these measures is the most liberal which is at all possible. The 
necessities of the situation which the legislature was trying to deal with require such a 
liberal construction. ,Authorities might be cited upon this point, but I regard it as 
elementary. I believe it to have been the intention of the legislature, expressed ·with 
sufficient clearness in section 10 of the emergency commission act as to obviate all 
reasonable doubt, that the commission therein provided for should act as a check upon 
the county commissioners in all undertakings growing out of damages wrought by the 
floods of March and April, 19!..3. 

I think the phrase "repairing, rebuilding and restoring public works" is sufficiently 
comprehensive to support this conclusion. Now, one of the activities, which by prior 
legislation the county commissioners had been authorized to undertake, with special 
reference to the flood damages in question, was that mentioned in section 9 of the Snyder 
act. As extended by that section, the powers of county commissioners become very 
ip1portant in counties like Butler county. It is not to be supposed that the legislature 
did not intend that the commissioners, in the exercise of these powers, should be sub
ject to the same restraint and entitled to the same assistance to which they are subject 
and entitled in other matters growing out of the floods. 

I am, therefore, of the opinion that whether or not the word "rebuilding," by 
itself, be regarded as inclusive of or synonymous with the word "replacement" as used 
in the Snyder act, yet it was the intention of the legislature in passing the emergency 
commission act that it should be regarded as a part of the same scheme of legislation 
as House Bill No. 540 and construed in connection with it, and that therefore objects 
within the contemplation of House Bill No. 640 are to be regarded as within the purview 
of Senate Bill No. 287. It follows from this that if the proceedings are properly in
stituted under section 2429, General Code, an engineer may be employed to make 
the necessary surveys; each survey, however, must relate to the protection of a par
ticular bridge or bridges. I should imagine, however, that it could well be regarded 
as a measure protective of the county bridges in Butler county to investigate the 
necessity of straightening the Great .Miami river throughout its entire course in that 
county. 

I am, therefore, further of the opinion that because of the fact that the two acts 
of the legislature above referred to must be construed together, the powers of the emer
gency commission extend to the proceedings provided for in section 2428 et seq., so 
that although the taxpayer's petition would be filed with the county auditor as pro
vided in said section 2429, yet the advertisement provided in section 2431 and the 
employment authorized by section 2430 should be made by the county commissioners 
with the approval of the emergency commissioners. It therefore follows that upon 
the necessary jurisdictional steps being taken, the employment of the resident engineer, 
authorized to be employed under section 2430, should be made jointly by the county 
commissioners and the emergency board. The foregoing constitutes an answer to your 
first and second questions. 

Answering your third question I am of the opinion that in the academic sense the 
proceedings of which the survey in question would be a part, do constitute "proceed
ings" within the meaning of section 9 of the Snyder act. 

However, answering your fourth question, which is related to your third question, 
I am of the opinion that it is not necessary before the river could be permanently 
deepened, widened or straightened to submit the question to a vote of the electors. 
The said provision of section 9 is in full as follows: 

"The term 'public property,' as used in this act means and embraces, 
among other things of like nature, any public building, school house, publicly 
owned and opez:ated public utility and all equipment, wires, poles, pipes, 
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machinery a.nd all other things used in connection therewith, any street or 
road machinery, fire and police apparatus, any public works of any kind, 
levee, embankment, ditch, drain, storm sewer, sanitary sewer, bridge, culvert, 
viaduct or upp1oaeh to any of them, and all and singular, every kind and 
description of public improvement, building, struPture or article of public 
use, which the authorities mentioned in this act are severally empowered by 
the laws of this state to make, construct, purchase 01 maintDin and repail, 
save and excepting those which are herein defined to be public ways. The 
term 'public ways' means and embraces streets, alleys, sidewalks and public 
places and all things appurtenant therelo in municipal corporations, and 
the pa,ing or other ilnprovements heretofore constructed or made thereon, 
whether by assessment of abutting prope1ty or otherwise; and all public 
highways and roads, including those for the repair of which county com
missioners are authorized to make emergency levies under sections 7410 and 
5649-4, Genern.l Code. Provided, however, that in case any road or highway 
is rep-:ured under authority of this act by any board of county commissioners, 
such commissioners shall not be authorized thereafter to levy for the repair of 
such ro::~d or highway under the provisions of section 7419, General Code, save 
for emergencies arising subsequently to the occmence of the floods mentioned 
in section one of this act. The term 'replacement' as used in this act includes 
the temporary establishment and opera.tion of fenies and the widening, 
deepening O! straightening of any river, creek or run which overflowed its 
banks and caused dama{.!:e to public or private property at the time mentioned 
in section one of this act, as provided in sections 2428 and 3623 of the General 
Code, for the purpose of preventing the recurrence of destructive P.oods. In 
addition to the powers vested in munil'ipal corporations by section 3677, Gen
eral Code, such municipal corporations shaU have power to appropriate, enter 
upon and hold real estate within and without their corporate limits in further
ance of the above mentioned purpose. Provided, however, that proceeding5 
for the permanent deepening, widening or straightening of d. river, creek or 
run shall be subject to the approval of the electors or to a referendum as 
provided by general law." 

This section mu~t be read in connection with the earlier provision of section 8 of the 
same act, which is as follows: 

"Proceedings under the general laws of this state for the permanent 
repair, reconstruction or replacement of public property ~nd public ways, 
destroyed or injured in the manner described in section one of this act, shall 
not be subject to any provisions of such laws requiring the submission of the 
proposition to make such repair, reconstruction or replacement, or to expend 
money for such purposes to a vote of the electors, or subjecting any ordi
nance or resolution making or authorizing to be made any such contract to 
a referendum. "' * *" 

It appears upon examination of these related provisions that the effect of section 
8 is to dispense with the necessity of any approval of the electors or referendum vote 
in cases in which the general statutes provide for such approval or referendum. The object 
of the proviso in section 9, then, is to except from the operation of section 8, in so far 
as it does operate upon them and no further, the special proceeding to which it relates. 
In other words, the provison in section 9 really belongs in section 8, and has the same 
effect as if section 8 read: 

"Proceedings under the general laws of this state for the permanent 
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repair, reconstruction or replacement of public property and public ways, 
destroyed or injured in the manner described in section one of this act, shall 
not be subject to any provisions of such laws requiring the submission of 
the proposition to make such repair, reconstruction or replacement, or to 
expend money for such purposes to a vote of the electors, or subjecting any 
ordinance or resolution making or authorizing to be made any such contract 
to a referendum; but this exception shall not be so construed as to apply to pro
ceedings for the permanent deepening, widening or straightening of a river, creek 
or run. Money to be derived from bonds or notes issued under authority of 
section three of this act shall, when their issuance is authorized, and for the 
purpose of the certificate that money for the specific purpose is in the treasury, 
as required by the general law, be deemed in the treasury and in the appro
priate fund." 

Construing the Snyder act as a whole, then, it clearly appears that it was not the 
intention of the legislature in the use of the peculiar phraseology of section 9 to make 
anything subject to the approval of the electors which wa.q not subject thereto under 
the general Jaws of the state. 

I find nothing in the general statutes of the state requiring the submission of the 
proposition to spend money for the purposes set forth in section 2428, etc., to a vote 
of the electors. The general statutes requiring the approval of the electors of certain 
county expenditures are sections 5638 et seq., General Code, but these sections do not 
mention the expenditures referred to in section 2428 et seq. In fact, the method of 
procedure outlined in the sections last above mentioned is inconsistent with the idea 
of submission to a popular vote. 

I am, therefore, of the opinion that whatever proceedings are had by the county 
commissioners and the emergency commission, acting jointly under section 2428 et seq., 
as enlarged by section 9 of House Bill No. 640, it will not be necessary to submit the 
proposition of making the proposed improvement to a vote of the electors. The power 
to straighten, widen or deepen the river, however, is not a genera.! discretionary poWPI 
but must be exercised only for the purposes mentioned in section 2428, General Code. 
So that if the two commissions jointly acting should determine upon the policy of 
expending money· for the purpose of straightening the Great Miami river, without 
reference to the protection of any particular county bridge of county road, this would 
constitute an abuse of discretion which could be restrained by the courts; the more so 
because the procedure of section 2428 et seq., has, in a very limited sense, the elements 
of a quasi judicial proceeding. Restraint by the powers of the court is, in this instance, 
to be substituted for the popular check which is imposed by section 5638 et seq., Gen
eral Code. c 

Answering your fifth question, l am clearly of the opinion that the powers and 
duties of the emergency commission extend to the temporary a'S well as the permanent 
work to be done. This conclusion is inevitable in the light of the principle already 
announced that the Snyder act and the emergency commission act must be read to
gether. Of course if temporary work has already been done by the county commis
sioners either under the general law or in the special manner provided for in the Snyder 
act, the obligations so incurred are not affected by the subsequent appointment of 
the commission. 

Yours vC'ry truly, 
TrliiOTHY S. HoGAN, 

Attorney General. 
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333. 

MOTHERS' PEXSIOX-PROBATE JGDGE :\IAY XOT PAY CLAD1S UXTIL 
LEVY AXD APPROPRIATIOX FOR THE PURPOSE HAVE BEEX :\IADE, 
UNLESS FUNDS ARE PROVIDED THROUGH CHARITABLE SOURCES. 

Under section 1683-9, General Code, the county commissioners are required to provide 
the sum necessary f&r mothers' pension purposes by a lwy therein provided for. 

Inasmuch as under section 5649-Sd, General Code, appropriations may not be made 
for any purposes not set forth in the annual budget, and aso the budget commission will not 
meet until Jun~, 1914, and as no appropriation may be made until March, 1915, the pro
bate judge will be without power to pay any such claims until such time, unless funds are 
provided through charitable channels. 

CoLUMBus, Omo, June 27, 1913. 

RoN. CYRUS LocHim, Prosecuting Attorney, Cleveland, Ohio. 

DEAR Sm:-I beg to acknowledge your letter of May 15th, in which you request 
my opinion as to the power of the county commissioner~ or any other county authority 
to appropriate money at the present time for the payment of so-called "mothers' 
pensions;" and as to the power of the juvenile court to make an order for the payment 
of such a "pension" before funds are provided out of which the order can be paid. 

Through a misapprehension I delayed giving consideration to your letter until 
the present time. I had not carefully examined the act in which "mothers' pensions" 
are provided for, being Sen:Jte Bill No. 18, and was unaware of the provision'S of sec
tion 3 thereof, hence I supposed that the first question to be encountered was whether 
or not the act was one "providing for tax levies," and that question being involved in 
a case pending in the supreme court at the time your request W9.S received, I deemed 
it proper to await the decision of that court. 

Section 3 of the hili referred to provides, however, thnt the act shall go into effect 
"as provided in section lc of article II of the Constitution." In the enrolled bill there 
is a typographical error in this provision which, however, does not, in my opinion 
render ineffective the obvious legislative intent. It is provided in section lc of article 
II of the constitution that certain ln.ws shall not go into effect until ninety days after 
they have been filed by the governor in the office of the secretary of state; therefore 
it was the clear intention of the legislature that regardless of whether or not this act 
could be regarded as one "providing for tax levies" it should not go into effect until 
ninety days after it was filed in the office of the secretary of state. The bill was not 
filed in the office of the secretary of state until a date, which under the provisions of 
section 3, would postpone it~ effectiveness until sometime in August, 1913. 

The provisions of the act, which as a whole is sometimes referred to as the "children's 
code," which provides for the so-called "mothers' pension" are sections 1683-2 to 1683-!1 
inclusive, General Code, as enacted therein. The operative provisions of these sec
tions are as follows: 

"Section 1683-2. For the partial support of women whose )lusbands are 
dead, etc. • * * when such women are poor, and are the mothers of child
ren not entitled to receive an age or schooling certificate * " * the j uve
nile court may make an allowance to each such woman as follows: " * • 
The order making such allowance shall not be effective for a longer period 
than six months * * *." 

"Section 1683-3. Such allowance may be made by the juvenile court, 
only upon the follov.ing conditions: First-the * * • childri!Jn • • • 
must be living with the mother * * *;second-* • • only when in the 
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absence of such allowance, the mother would be required to work regularly 
away from her home and children * * *;third-the mother must * * * 
be a proper person * * " for the bringing up of her children; fourth
such allowance shall * * * be necessary to save the * * * children 
from neglect * " *; fifth-it must appear to be for the benefit of the 
child to remain with such mother; Bixth-a careful preliminary examination 
of the home of such mother must first have been made by * * * such 
" * * competent "' * " agency as the court may direct * * " 

"Section 1683-5. Should the fund at the disposal of the court for this pur
pose be su.tficient to permit an allowance to only part of the persons corning within 
the provisions of this act, the jut•enile court shall select those cases in most urgent 
need of such allowance. 

"Section 1683-9. It is hereby made the duty of the county commissioners 
to provide out of the money in the county treasury such sum each year there
after as will meet the requirements of the court in these proceedings. To 
provide the same they shall levy a tax not to exceed one-tenth of a mill on the 
dollar valuation of the taxable property of the county. Such levy shall be 
subject to o..ll the limitations provided by law "' * * The county auditor 
shall issue a warrant upon the county treasurer for the payment of such allow
:wce ns may be ordered by the juvenile judge." 

All these sections must be considered together. So that whereas section 1683-2 
by itself creates a power in the juvenile court, and section 1683-3 by itself imposes 
but six limitati_ons upon the exercise of that power, section 1683-5 indicates rather 
conclusively that the valid exercise of the power depends upon other conditions than 
those recited in section 1683-3, viz., the existence of a fund at the disposal of the court. 
How this fund is to be provided is indicated in section 1683-9; that is to say, there is 
no way other than that mentioned in section 1683-9 by which the juvenile court may 
have at its disposal the fund out of which to make allowances; and as the power of the 
juvenile court to make the allowance is dependent upon the existence of this fact, the 
steps provided for in section 1683-9 must have been taken according to law before the 
power to make the !Jllowance arises. 

Therefore, the provisions of section 1683-9 are, in the last analysis, controlling. 
This section is not entirely clear. The first sentence would indic'1te that the county 
commissioners may provide the sum necessary to meet the requirements of the court 
from any moneys in the county treasury. If the sentence stood alone then it would be 
competent for the commissioners, whether they had made a specific levy for this pur
pose or not to allow at the beginning of the fiscal year by way of appropriation fort.he 
succeeding fiscal year a. sum which in their judgment would be necessary for the ~up
port of the juvenile court in this particular. 

I heretofore held in an opinion to the prosecuting attorney of Franklin county, 
rendered shortly after the Smith one per cent. law became effective, that the beginning 
of the fiscal year of the county is the first of March. I would be of the opinion that, 
the word "year" as used in section 1683-9 must be regarded as referring to the fiscal 
year, and particularly that beginning on the first of March; for upon the rendition of 
the opinion aforesaid the bureau of inspection and supervision of public offices pro
mulgated a rnlfug to the same effect, and the various counties have since been con
conducting their business upon the theory that the first of March marks the beginning 
of the fiscal year. 1 believe it would be a fair inference to make that the general assem
bly in enacting a law involving the making of an aimuat allowance of funds would 
have in mind the fiscal year that had been accepted in practice. 

If the first sentence in said section 1683-9 then stood alone there would be some 
ground for holding that the county commissioners would have the right to make an 
appropriation out of the general levies of the county in March 1914, to meet the re
quirements of the juvenile court in the proceeding provided for in the preceding sections. 
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Even if the first sentence stood alone, however, the question would not be entirely 
free from doubt. Section 5649-3d of the Smith one per cent. law, s()-('alled, provides 
inter alia, "no appropriation shall be made for any purpose not set forth in the annual 
budget." If the purposes of the juvenile court under the "mothers' pension" law 
be regarded as a "purpose" within the meaning of this section, and unless the first 
sentence of section 1683-9 be re;:1;arded as an implied amendment to section 5649-3d, 
or as an exception to it, no appropriation <'ould be made in :\larch 1!)14, for that purpose 
unless a levy hu.d been previously made in June 1913, therefor. 

It is unnecc&sary to discm;s further the possible separate effed of the first sentence 
of section 1683-9 because this sentence docs not stand alone. It is immediately followed 
in the context by the requirement that the comnu~:;ionens "to pro..,·i<le the t;ame" shall 
levy a special tax. I am of the opinion that this provision is controlling for two 
reasons: 

In the first place it qualifies the sentence which immediately precedes, and is to 
be regarded as indicating the only way in which the county commissioners may "pro
vide out of the money in the county treasury'' the sum necessary to.meet the require
ments of the court. This would be the primary and logical grammatical construction 
of the two sentences, where the commissioners are directed to provide something 
and the mL.nner in which they shall provide that thing is pointed out. The provision 
is a grant of power and the maxim expres8io unius est exclu8io alterius .applies and 
leads to the conclusion that there is no other legal way of "providing" the fund. 

In the second place the fact that the general assembly has at least granted author
ity to the commissioners to make a special levy indicates very clearly that the purpose 
for which the levy is to be made is a special purpose and not a general purpose, which 
might be met out of the general funds of the county. It is here that section 5649-3d 
again comes into pl«y. If the purposes of the "mothers' pension" act were to be 
regarded as general purposes of the county, then if the commissioner&' had made the levy 
in 1913 for the general county fund it would be proper, despite the provisions of the 
section just d~ed, to make an appropriation out of that fund for the purpose of the 
juvenile court. under this act; but invsmuch as the le;J;islature has at least declared 
the purpose of the ''mothers' pension" fund to be a special purpose, it by that. declara
tion negatived the possible contention tha.t such purposes are purposes properly to be 
met by an appropriation out of a levy for the general fund of the C'ounty. 

·I call attention in passing to the fact that while I have paraphrased seotion 1683-9, 
as a matter of fact, the word "any" is not used in that section, and the provision is 
that the commissioners shall "provide out of the money in the county treasury" the 
necessary sum. 

Having regard to all the facts to which I have called attention, I am clearly of 
the opinion that the commissioners will be without authority to provide a sum nec
essary for the court's purpose by appropriation or otherwise, until they have made a 
specific levy for that purpose, and until that levy has produced "money in the treasury," 
i. e., until after the first se1ni-annuul settlement of the proceeds of such levy. 

Now inasmuch as the act does not go into effect until August I am of lhe opinion 
that the comnli~sioners may not make the levy referred to in section 1683-9 until 1914. 
The date as of which all levies made in the year 1913, so to speak, is the first Monday 
in June; for this is the date on which the budget commi~sion is convened, and all levies 
are in theory made before that time; so that no board or officer has authority to make 
a levy for this year unless the authority existed prior to the first ::\londay in June. · 

·Inasmuch as the commissioners will be without authority to make the levy pro
vided for in the act until June 1914, and inasmuch also as the proceeds of such levy 
cannot be u.ppropriated for the purpose of the act until :\larch 1915, I am of the opinion 
that it is not until the first of :\Iar<"h 1915 that any fund can be provided for the use of 
the court under the "mothers' pension" provision of the act. 

I have already expressed the opinion that the juvenile court is ·without authority 
to make any aliowance until there is a fund at its disposal for this purpose. I have . 
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also expressed the opinion that the ordinary county levy to be made in the year 1913 
cannot be appropriated for this purpose. This opinion extends to the question of appro
priating the levies for juvenile court purposes for the reason that the genera! levies 
for the purposes of the juvenile court, such as the payment of costs, transportation 
of children, salaries of probation officers, etc., are, in the contemplation of this new law 
separate and distinct objects and purposes as compared with the objects and purposes 
of the "mothers' pension" provisions, and would have to be held so under section 
5649-3d. 

The question arises as to whether there are or can be any funds at the disposal 
of the juvenile court "for this purpose" before proceeds of the levy made by the county 
commissioners for such purpose become available? 

It would be easy to answer this question in the negative for reasons already appar
ent, were it not for the use of the word "thereafter" in section 1683-9, supra. Its use 
indicates an apparent legislative intention that until the county commissioners are 
able to act, the court shall make the allowance out of some fund other than one pro
vided especililly for this purpose by the commissioners. 

I can, however, find no authority of law for the expenditure of any public moneys 
other than the proceeds of the levy provided for in section 1686-9 for this purpose. 
The question as to whether or not the ordinary juvenile court levies are available for 
this purpose has already been discussed and decided in the negative. 

It seems to me that in the course of the preparation of this bill its draftsman 
must have contemplated the insertion of a provision which would make the law effect
ive immediately upon its technical taking effect, and would adequately provide for its 
administration in a fiscal way between that date and the date when the proceeds of the 
first levies became subject to expenditure. Possibly at one time there was in the bill 
a provision of this sort, and the word "thereafter" may have referred to such a pro
vision. The law 'at present, however, Jacks any such temporary provision, and I am 
of the opinion that no such provision can be constructed by inference for the mere 
purpose of providing an antecedent for the word "thereafter." Indeed, the word 
"thereafter" may be construed, in order to give it effect, as meaning "hereafter." It 
would have to be so construed or else regarded as meaningless. 

Having decided, then, that (unless funds are provided for the administration of 
the juvenile judge through charitable channels) the judge of the juvenile court may 
not make allowance for "mothers' pensions" until the fund for that purpose is pro
vided and appropriated, I am of the opinion that the powers provided for in the 
related sections may not be exercised unti,l after the first of March, 1915. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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335. 

TOWXSHIP TRUSTEES MAY NOT PAY ~IGGER PERCEXTAGE FOR ROAD 
D.IPROVEMENT THAN IS AUTHORIZED BY THE STATUTES. 

Inasmuch as the statutes do not so authorize, the trustees of Greene toumship may not 
pay from toumship funds twenty-five per cent. of the cost and expense of the surveying, 
supervision and construction o.f a road within the t{)'IJ)nship. 

CoLUMBUs, OHIO, June 28, 1913. 

RoN. THOMAs H. MooRE, Prosecuting Attorney, Ashland, Ohio. 

DEAR Sm:-1 am in receipt of your communication of April 16th, which is as 
follows: 

"Would you please give me an opinion on the following: the Trustees 
of Green township, Ashland county, Ohio, passed the following resolution. 

Minutes of meeting held in Green township, December 19, 1900. 

The following resolutions were passed: 
To the commissioners of Ashland county, Ohio:-Whereas, state aid is 

desired, that a certain road, in whole or in part in this township be improved, 
pursuant to the provisions of an act passed by the general assembly, to amend 
certain acts, creating a state highway department to provide for state aid in 
the construction of highways (99 Ohio Laws 308-320); Therefore be it re
solved, that we believe that the public interest demands the improvement of 
the said roads described as follows: 'Beginning at a point in the township of 
Green, at the north corporation line of Loudonville, Ohio, on what is known 
as the Louden ville and Ashland road and running north to a point in the town
ship of Green, at or near the residence of Anderson Byers, a distance of two 
miles in Green township.' 

Resolved further, that we, the trustees of Green township, Ashland 
county, Ohio, do agree for ourselves and om successors in office tu pay from 
the township funds in the manner provided in said act, twenty-five per cent. 
(25) of the cost and expense of survey, supervision and construction of said 
improvement. 

H. J. NEPTUNE, 
-. A. MCCLl:IRE, 

Trustees of Green township. 
0. w. CRONE, 

Ashland county, Ohio. 
Attest: S. N. WELSH, Clerk. 

"The above trustees agreed varbally with the abutting property owners 
to assume the entire 25 per cent. of the cost of the improvement, and relieve 
the abutting owners from paying any part of the improvement as required by 
the Genern.l Code (99 Ohio Laws 308-320). I)o assessment or apportionment 
as to benefit or frontage was ever made. 

"Now the present trustees have refused to pay the extra 10 per cent. 
which should have been assessed to the abutting property owners and which 
was assumed by the former trustees and the ones who passed the foregoing 
resolutions. The present trustees have placed the matter with me for an 
opinion. 
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"Can the trustees who made the foregoing resolution make an agreement 
with the abutting property owners by which they can place on the township 
the entire 25 per cent. of the cost of such improvement, and relieve the abut
ting property owners of their proportion as provided by said act? And if said 
trustees made such agreement does it relieve the abutting property owners of 
their share as provided by the act under which this improvement was made." 

It appears from the resolutions of the township trustees, quoted above, that it 
was adopted on December 19, 1908, so that it becomes necessary to consider the pro
visions of Jaw that were applicable at that time. 

The powers of township trustees with respect to road improvements, under the 
state highway law, as it existed when said resolution was adopted, were defined by 
sections 6, 16 and 17 of an act of 1908 (99 0. L., page 308), carried into the General 
Code, edition of 1910, at sections 1187, 1207, 1208 and 1210, which sections provided: 

"If the county commissioners fail to make such application before the first day 
of January, following the appropriation by the general assembly, the trustees 
of a township of such county may apply in like manner for aid from such ap
propriation. Such application shali contain an agreement on the part of the 
township to pay one-half the cost of construction of a road or highway, in
cluding surveys and other necessary expenses, by an assessment on the town
ship of thirty-five per cent. thereof, and fifteen per cent. thereof, on the prop
erty fronting on such road or highway. (Section 1187). 

"One-half of the cost and expenses of such improvement shall be paid by 
the treasurer of the county in which the highway is located upon the order 
of the county commissioners, issued upon the requisition of the state high
way commissioner, from any fund in the county treasury for the construc
tion of improved highways under the provisions of this chapter. One-half of 
the amount so paid by the county shall be apportioned by the county com
missioners to the township or townships and the abutting property as provided 
in the next section. (Sec. 1207.) 

"One-fourth of the cost and expenses of such improvement shall be ap
portioned to the township in which such road is located. Of the amount so 
apportioned to the township, three fJths shall be charged upon the whole 
township, and two-fifths shall be a charge upon the property abutting on the 
improvement. The township trustees shall apportion the amount to be paid 
by the abutting property according to the benefits accruing to the owners of 
lands so located. At least ten days' notice of the time and place of making 
such apportionment shall be given to persons affected thereby, and an oppor
tunity given them to be heard in the manner provided by law for the assess
ment of the cost of establishing county roads. (Sec. 1208.) 

"The township trustees shall certify the assessment to the. county au
ditor, who shall place it upon the tax duplicate against the property benefited. 
The county treasurer shall collect such assessments in the same manner as 
other taxes are collected, and in such. payments as may be approved by the 
county auditor. The township trustees shall pay the portion of the cost and 
expenses assessed to the township in the same manner as other claims are 
paid. (Sec. 1210.) 

Section 1187 applied only to a case where the township trustees were dealing 
directly with the state highway commissioner, when the county commissioners had 
failed to make application for the state aid money. It is manifest from the language 
of the resolution, that the township trustees in question were not dealing directly with 
the state highway commissioner, but with the county commissioners, who had made 
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application to the state highway commissioner, for the use of the state aid money for 
the construction of a certain road improvement. Further consideration of section 
1187 will therefore be unnecessary. 

Section 1208, in language that cannot be misunderstood, provided that one
fourth of the cost of a road improvement under state highway law, should be appor
tioned to the township in which the road to be improved was located, and of the amount 
so apportioned, three-fifths was to be a charge on the whole township and two-fifths 
was to be a charge upon the property abutting on the improvement. The method of 
procedure in making the assessment against the abutting property was clearly set 
forth in section 1208. 

The township trustees were required by section 1210 to certify such assessments 
to the county auditor, whose duty it was to place them on the tax duplicate against 
the property benefited, and the county treasurer was charged with the duty of col
lecting such assessments. 

It was clearly the duty of the township trustees in this instance to assess ten per 
cent. of the cost of such improvement against the abuttting property, according to 
the benefits received thereby and their action in agreeing to place the entire twenty
five per cent. of the cost of said improvement upon the township as a whole, which 
would have the effect of relieving the abutting property from the payment of ten per 
cent., which the statute says it shall bear, was unquestionably illegal and void. Public 
officers cannot abrogate the statutes of the state by verbal agreement as they attempted 
to do in this case, or otherwise. 

Such illegal agreement is not binding upon the present trustees and in my opinion 
it is their duty to proceed to make an assessment against the property abutting said 
improvement in the manner provided in the statutes above quoted. 

336. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Geneml. 

COUNTY CORONER ~1AY HOLD INQUEST AND CHARGE FEES ONLY 
UPON SUSPICIO~ OF DEATH BY VIOLENCE. 

Under section 2856, General Code, a county coroner may only hold an inquest and 
charge fees therefor, when he knows or has good reason to suspect that death has been caused 
by violence, i. e., unlawful means. 

CoLUMBus, 0Hro, June 19, 1913. 

RoN. CYRus LocHER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR Sm:-Under date of June 13, 1913, you inquire: 

"The county coroner for the month of May presented a bill to the county 
commissioners of this county amounting to $505.45, for inquests held, etc. 
It appears that he viewed in all ninety-six bodies, and charged for the same 
three dollars, as provided for by statute. 

"It appears, that the coroner, for some time whenever he has information 
that an accident occured on railroad, in a factory or any other place, and any 
one is killed, he would view the body and charge the county with three dollars 
for viewing the body and also for mileage and the necessary writing. The same 
is true of cases of peopie who die where they had no medical attendance at 
the time." 

11-Yol. 11-A. G. 
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You submit a number of cases and the cause of death. These include death 
by apoplexy, asthma, chronic alcoholism, pneumonia, bronchitis, still born, starved to 
death and similar causes of death. 

The authority for a coroner to hold an inquest is found in section 2856, General 
Code, which reads: 

"When informed that the body of a person whose death is supposed to have 
been caused by violence has been found within the county, the coroner shall 
appear forthwith at the place where the body is, issue subpoenas for such 
witnesses as he deems necessary, administer to them the usual oath, and pro
ceed to inquire how the deceased came to his death, whether by violence from 
any other person or persons, by whom, whether as principals or accessories 
before or after the fact, and all circumstances relating thereto. The testimony 
of such witnesses shall be reduced to writing, by them respectively subscribed, 
except when stenographically reported by the official stenographer of the 
coroner, and, with the finding and recognizances hereinafter mentioned, if any, 
returned by the coroner to the clerk of the court of common pleas of the county. 
If he deems it nece1>sary, he shall cause such witnesses to enter into recogniz
ance, in such sum as may be proper, for their appearance at the succeeding 
term of the court of common pleas of the county to give testimony concerning 
the matter. The coroner may require any and all such witnesses to give 
security for their attendance, and if any of them neglect tq comply with his 
requirements, he shall commit such person to the prison of the county, until 
discharged by due process of law." 

Section 2857, General Code, provides: 

''The coroner shall draw up and subscribe his finding of facts in writing. 
If he finds that the deceased came to his or her death by force or violence, 
and by any other person or persons, so charged, and there present, he shall 
arrest such person or persons, and convey him or them immediately before a 
proper officer for examination according to law. If such persons, or any of 
them, are not present, the coroner forth,vith shall inform one or more justices 
of the peace, and the prosecuting attorney, if within the county, of the facts 
so found, in order that the persons may be immediately dealt with according 
to· law." 

These sections were known as sections 1221 and 1222 of the Revised Statutes, and 
were construed in State ex rel. vs. Bellows, 62 Ohio St., 307, wherein it is held: 

"Within the meaning of section 1221, Revised Statutes, providing for 
inquests by the coroner, a dead body 'is found within the county' when it is 
ascertained to be in the county; and death is supposed to have been caused 
by violence whenever the coroner from observation or infmmation has sub
stantial reason for believing or surmising that death was caused by unlawful 
means." 

The court quotes from the two foregoing sections and then says on page 310: 

"It is thus indicated that the inquest is intended to aid in the detection 
of crimes and in the punishment of those who perpetrate them. Construed 
with this purpose in view, and with reference to their natural meaning, the 
sense in which the words and phrases of the statutes are used should not be 
the subject of serious doubt. A death 'caused by violence' is a death caused by 
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unlawful means, such as usually call for the punis/lment of those who employ 
thw1. A bod; 'is found' within the <'ounty when it is ascertained by any 
means that it is in the county. 'Death is supposed to have been caused by 
violenre' whenever from such observation as he may be able to make, and 
from such information as may come to him, the coroner is for reasons of sub
stance led to surmise or think that the death has been so caused. 

"It is the duty of the coroner to hold an inquest and to perform the other 
duties enjoined upon him by these sections of the statute whenever a dead 
body is found "l':ithin his county and he knows or may reasonably believe 
that death was caused by unlawful means. For such services he is entitled 
to the compensation which the defendants propose to pay." 

The court then approves the opinion of the circuit court in the same case as reported 
in 8 Circuit Decisions, 376. The syllabi in the circuit court report read: 

":\Ieaning of the words 'Found' and 'Violence' as used in section 1221, 
Revised Statutes. 

"The word 'found' in this section is jurisdictional, and means being 
present in the county. 'Violence means the unlawful use .of physical force or 
other agency to cause death. It does not include mere accident or casualty. 

"The corner is authorized and required to hold an inquest upon a dead 
body lying in his county, when he knows, or has reason to suppose, the death 
was caused by unlawful means." 

Shearer, C. J., says on pages 378 and 379: 

"Of course, it is not in every case of death from unknown causes that the 
coronE-r would be authorized to hold an inquest; but if he knows, or has reason
able ground to believe, the death was the result of violence, or unlawful 
means, the coroner not only may, but is required to hold an inquest. Violence, 
in the sense used in the statutes, mea11s force unlawfully exercised, as distin
guished from mere accident or casualty." 

"We are, therefore, of opinion that where a person has come to his death 
by violence, as hereinbefore defined, whether in the presence of third persons 
or not, it is the duty of the coroner to hold an inquest, not only to ascertain 
the cause of the death, but whether a crime has been committed, who the 
perpetrator is, and to secure and preserve the evidence to the end that justice 
may not be defeated. 

''The word 'supposed' in the statute does not necessarily Imply doubt, 
uncertainty or ignorance of the cause of the death. It is broad enough to 
include both suspicion and knowledge. If the coroner either knows or sus
pects the death to have been by violence, he may act." 

This question was also passed upon by Ron. U. G. Denman, attorney general, 
as shown in report of the attorney general for 1909-1910, at page 493. He holds that 
the coroner has no authority to hold an inquest over the body of a person killed by a 
railway train in the presence of several witnesses. 

By virtue of section 2R56, General Code, the coroner is authorized to hold an 
inquest over the body of a person "whose death is supposed to have been caused by 
violence." The court in State vs. Bellows. 62 Ohio St., 307, supra, say "a death caused 
by violence is a death caused by unlawful means, such as usually call for the punish
ment of those who employ them." 

The coroner, therefore, can only hold an inquest when he knows or has good reason 
to suspect that death has been caused by violence, by the use of unlawful means. 
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He would not be authorized to hold an inquest over a body of a person whose death 
was caused by railroad accident, or by accident in a factory, if the accident was not 
caused by unlawful means, or if there was no reason to suspect that it was caused by 
unlawful means. 

An inquest would not be authorized where death was caused by or resulted from 
disease. such as asthma pneumonia, bronchitis, still horn, starved to dPath, tuber
culosis, and other similar clieeases. 

In order to hold an inquest it must be a death by violence, and not a natural or 
mere accidental death. An accidental death without reasonable ground to believe 
that it was caused by unlawful means, would not authorize an inquest. A death by 
starvation under suspicious circumstances of wrongful death could be inquired into by 
the coroner. 

In order to draw his fee the coroner is not bound, in all cases, to find that the death 
was caused by unlawful means. The circumstances, however, must be such as to make 
a reasonable man suspect that unlawful means had been used. The coroner must act 
in good faith upon the information given him and must reasonably suspect that vio
lence has been used, through unlawful means, although upon investigation he might 
find that no wrong had been in fact done. 

The coroner would not be authorized to hold an inquest over persons who die with
out medical attendance, unless the circumstances would cause a reasonable man to 
suspect that death had been caused by unlawful means. 

337. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

NECESSITY OF AUDITOR'S CERTIFICATE UPON EXPENDITURE OF 
MONEYS RECEIVED FROM SALE OF SPECIFIC BONDS-NECESSITY 
FOR NEW CONTRACT FOR ALTERATIONS-PERMANENT REPAIRS 
UNDER SNYDER ACT. 

From the face of section 5660, General Code, and the decisions upon the question, the 
question whether or not the auditor's certificate is necessary for the expenditure of moneys 
received from the sale of bonds for a specific purpose must be considered doubtful. It is 
therefore recommended that such certificate be obtained. 

When extra work is made necessary through alterations required, the same should be 
provided for by separate contract. When replacements are made necessary by reason of a 
recent flood, which are permanent and not temporary in their nature, the procedure of sec
lion 1 of the Snyder act is not available. 

CoLUMBus, OHIO, June 16, 1913. 

HoN. CHARLEs F. ADAMs, Prosecuting Attorney, Elyria, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of June 5th, requesting 
my opinion upon the following facts and the questions presented thereby: 

"Some time ago the question of erecting what is k;nown as the Thirty-first 
Street Bridge in Lorain, Ohio, was submitted to popular vote and the re
sult was the issuance of bonds to the extent of $70,000.00 to pay for the im
provement, which bonds were all sold and the money is in the treasury. The 
contracts were iet as follows: For the fill to the approach, $19,500.00; for 
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the substructure, 55,621.66; for the superstructure, 524,967.00, and the 
auditor's certificde of funds was as follows: For the fill to the approach of the 
bridge, 822,520.00; substructure, 87,000.00; superstructure 825.00.00. By 
reason of the action of the flood this year much earth was washed away 
where this fill is beinp; made, which will necessitate the expenditure of an ad
ditional 83,000.00 to properly complete the work. The action of the water 
also demonstrated that an additional expense of $1,500.00 v.illl be necessary 
to properly protect the bridge by means of a heavy rip-rap wall. :\iy questions 
are as follows: 

"First: Is the certificate of funds by the auditor in the case of the issuance 
of bonds for specific purposes, such as this, required? 

"Second: Is it necessary for the commissioners in providing for this 
extra work and expense, which ~t the time of the letting of the contract was 
unknown, to proceed as for a new improvement and enter into a separate con
tract for this work ? 

"Third: May we legally, under the flood act, proceed to let, after proper 
resolution or application to the court of common pleas, contracts for this 
additional work and take the money out of this fund?" 

It seems to me that your first question is sufficiently answered by the provisions 
of section 5660, General Code, which is the section requiring the issuance of the auditor's 
certificate. It provides in part that, 

"Money to be derived from lawfully authorized bonds, sold and in process of 
delivery, shall, for the purpose of this section, be deemed in the treasury and 
in the appropriate fund." 

A provision of this sort would have been unnecessary, and would be meaningless 
if there were no requirement that a certificate be issued against the proceeds of bond 
issues. 

In making this statement, however, regard must be had to the decision in 
the case of Akron vs. Dobson, 81 0. S. 66. This was a decision under a similar section 
of the municipal code, then denominated section 1536-205. The third branch of the 
syllabus in the case is as follows: 

"3. Section 1536-205, Revised Statutes, providing that no contract, 
agreement or other obligation involving the expenditure of money shall be 
entered into, nor shall any ordinance, resolution or other order for the expendi
ture of money, be passed by the council or by any board or officer of the 
municipal corporation, unless the auditor of the corporation shall first certify 
to council that the money required for the contract, agreement or other obliga
tion, or to pay the appropriation or expenditure, is in the treasury to the credit 
of the fund from which it is to be drawn and not appropriated for any other 
purpose, does not apply to an ordinance appropriating the money obtained by 
council, from a sale of bonds made by it, to the purpose for which the bonds 
were sold." 

It appeared that the entire bond issue in question in this case was to be devoted 
to the purchase of certain real estate and fire apparatus and nothing else. In the 
opinion, as pages 77 and 78, is found the following: 

"It is also contended that the contract is void because the auditor did not 
certify to the council that the money required for the contract was in the city 
treasury as prescribed by section 1536-205, Revised Statutes. The supplemental 
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petition a vel'S that the auditor did not so certify. This is denied by the answer 
in the circuit court, and that court does not make any finding upon that issue. 
This contract cannot create an obligation against the city in the nature of a debt, 
to meet which no funds have been provided. The council issued and sold 
the bonds and appropriated the proceeds to meet the expenditures it authori
zed, and any obligations incurred by the ordinance under the authority 
conferred are payable only out of the appropriation, so that the section can 
have no application to such a case." 

It does not really appear that the court's dictum (which does not exactly cor
respond to the third branch of the syllabus), was necessary to a decision of the case, 
inasmuch as the lower court had not made a finding of fact as to the issuance of a 
certificate, which was necessary because an issue of fact was raised on this point. The 
difference between the syllabus and the opinion in this particular is apparent. The 
syllabus declares that the issuance of the certificate is not necessary when the ordi
nance appropriating the money is passed, about which there could be no dispute. The 
opinion, however, speaks of the issuance of the certificate in connection with the con
tract; and this appears to have been the only question involved, and the question con
cerning which, as above remarked, the lower court made no finding of fact. 

This decision is therefore unsatisfactory as a clear exposition of the law. A similar 
holding is found in the case of Emmert vs. City of Elyria, 74 0. S. 185, the second 
branch of the syllabus in which is as follows: 

"Sections 45 and 45a of the municipal code (1536-205 and 1536-205a, 
Revised Statutes, Bates 5th ed.) providing in substance that no contract in
volving the expenditure of money shall be entered into unless the auditor 
of the corporation shall first certify to council that the money required for 
the contract is in the treasury to the credit of the fund from which it is to 
be drawn and not appropriated for any other purpose, and that a contract 
entered into contrary to such provision shall be void and that the money to be 
derived from lawfully authorized bonds or noted sold and in process of de
livery shall be deemed in the treasury and in the appropriate fund, do not 
apply to contracts for street improvements, when bonds have been authorized 
by the municipality to be issued to pay the entire estimated cost and expense 
of the improvement." 

In the opinion of the court is found the following: 

"In Comstock vs. The Incorporated Village of Nelsonville, supra, it is 
held that, in the absence of an exception, section 2702 applied to so much of the 
cost of the street improvement as was to be paid by the city out of a levy and 
that it did not apply to so much as was to be paid by special assessment, 
for the reason that the payment that was to be made by the city was included 
in the general levy which was subject to limitation. As the general law 
then was, the city was not authorized to provide for its part by a levy ex
tending over a number of years and by bonds issued in anticipation of the 
collection of th~ levy. Section 51 of the Code provides that bonds may be 
issued in anticipation of the collection of assessments and that the assessment 
may be payable in one to ten installments, and section 53 provides that any city 
or village is authorized to issue and sell its bonds as other bonds are sold to pay 
the corporal;ion's part of any improvement and may levy taxes in addition 
to all other taxes authorized by law to pay such bonds and the interest thereon, 
and in section 95 it is provided that municipalities shall have power to issue 
bonds in anticipation of special assessments, and such bonds may be in 
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sufficient amount to pay the estimated cost and expense of the improvement, 
so that it would seem to follow now that a municipality may issue bonds in 
sufficient amount to pay the estimated cost and expense of an improvement 
and may levy taxes in addition to all other taxes authorized by law, to pay 
the bonds issued and sold to pay its part of the cost of the improvement, 
that sections 45 and 45a do not apply to improvements for which the city 
has authorized bonds to be issued to pay the entire estimated cost and ex
pense." 

These decisions are under the city sections. Logically, they should apply also 
to the interpretation of section 5660. If it be the opinion of the cour~, however, that 
sections like these do not apply when the whole bond issue is for a single purpose I 
cannot understand how the decisions could be worked out with respect to county 
bonds, because nearly all county bond issues are for single specific purposes. 

In the present state of the law I cannot advise otherwise than that the question 
is a doubtful one. It would be safer, however, to comply with the strict letter of 
section 5660. This should not be a cause of embarrassment, because the money is 
actually in the treasury. On the facts which you submit, the county originally had 
$70,000 in its treasury to pay for the improvement, which I think is unquestionably 
available for the purpose of making these additional expenditures. Of this $70,000 
approximately $54.520 has been <'ertified to, the effect of which, under section 5660, 
is to appropriate the money to the particular contracts on which the certificates were 
issued. Such money cannot be regarded as available for any other expenditure and 
could not be regarded, therefore, as available for the purposes which you mention, 
unless such purposes be regarded as in the nature of "extras" on the contract for the 
approaches already let, which, as I shall hereafter point out, is not the case. If your 
figures are correct, however, there remains something in excess of $15,000 of the pro
ceeds of the bonds issued, which is in the treasury and not certified against. When 
the contract for the additional work is let, in the manner which I shall describe in, 
answering your second question, these certificates can be issued against this $15,000. 

Answering your second question, I beg to state that, in my opinion it is necessary 
in providing for the extra work which must be done, to proceed as for a new improve
ment and to enter into a separate contract for this work. I have searched in vain 
through the provisions relating to the letting of county contracts, as incorporated 
in the so-called "building regulations," found in sections 2343 to 2366, inclusive, and 
expressly made applicable to contracts for bridge approaches by section 7559, General 
Code, for any authority to incur what are known as "extras," regardless of the circum
stances. Other provisions of law, such as those relating to the ronstruction of state 
buildings, the doing of municipal eontrart work, and the construction of school houses, 
contain express or inferential authority for entering into supplemental contracts with
the principal contractor, in case any additional work is required on his contract, with 
out necessitating competitive bidding on such additional work. I cannot avoid the 
conclusion that these express proviBions in the other statutes simply emphasize the 
lack of any such provisions in the county statutes. 

I am of the opinion, therefore, that any work required on a county improvement 
which is not covered by the original plans and specifications must be separately con
tracted for; and if the amount thereof exceeds $200.00 as provided in sertion 2354, 
the entire proress of the preparation of plans and specifications and estimates, their 
approval and the letting of the contract, after competitive bidding, must be gone 
through with. 

Your third question suggests a manner in which, under certain 
the formalities of which I have just been speaking may be obviated. 
of the Snyder act, to which you refer, is as follows: 

circumstances, 
The provision 
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"Section 1. The commissioners of any county or any road district, 
the board of education of any school district., the council of any municipal 
corporation or the trustee of any township are hereby empowered to authorize 
or enter into contracts temporarily to repair, reconstruct or replace any 
public property or public way which such commissioners, council or trustees 
are authorized to repair, reconstruct or construct under any general law of this 
state, if such public property or public way has been destroyed or injured by 
floods occurring in March and April, 1913, and if urgent public necessity exists 
for the making of such temporary repair, reconstruction or replacement; 
and to appropriate money, levy taxes, borrow money or issue bonds for such 
purposes. None of the provisions of the General Code requiring notice 
of any like repair or improvement to be given, imposing any limitation upon 
the time within which like contracts may be entered into or authorized; re
quiring competitive bidding in entering into like contracts; requiring the 
issuance by the auditor or clerk of a certificate that the money for such con
tracts is in the treasury or in process of collecting, unappropriated for any other 
purpose; requiring ordinances for like purposes to be published; requiring the 
submission of propositions to make like repairs or to reconstruct or construct 
like public improvements, property or way, or to expend money or levy 
taxes therefor to a vote of the electors; or subjecting any ordinance or resolu
tion making any such contract or authorizing the same to be made, to a 
referendum of the electors, shall in any way apply to or govern proceedings for 
entering into or authorizing such contracts or appropriating money there
for. Directors of public service or safety in cities shall not be required to ad
vertise for competitive bids in entering into any contract authorized by 
this section. 

Provided, however, before any such contract for temporary repair, 
reconstruction or replacement involving an expenditure of more than five 
hundred dollars is authorized or entered into, s1.1ch commissioners, board 
or council shall apply to the common pleas court of tlfe county, or of any 
county .in which any part of any such school district, road district or municipal 
corporation is located, or to any judge thereof. Such appiication shall set 
forth the nature of the repair, reconstruction or replacement proposed to 
be made, and the amount of money proposed to be expended upon each 
building, plant, sewer, aqueduct, reservoir, water mains, (including water 
pipes connected therewith), apparatus, levee) embankment, street, alley, 
bridge, culvert, viaduct, or approach thereto, or to any of them, or upon 
each like public improvement or public way, and the necessity thereof. 
Such court or judge shall forthwith hear and finally determine such applica
tion, and if it is found that such public necessity e~sts, that the proposed 
repair, reconstruction or replacement is tempora.ry in its nature and should 
be made forthwit.h, and that the amount of money proposed to be expended 
therefor is reasonable and justified by such necessity, said comt or judge 
shall allow the application, and board of officers so applying shall be authorized 
to proceed in the manner provided in this section. * * *" 

It appears from your statement of facts that the proposed repairs and replace
ments are permanent and not temporary in their nature. I should be of the opinion, 
therefore, that the procedure of section 1 is not available to you, and that you would 
have to act under section 8 thereof, which is in part as follows: 

"Section 8. Proceedings under the general laws of this state for the 
permanent repair, reconstruction or replacement of public property and 
oublic ways, destroyed or injured in the manner described in section one 
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of this act, shall not be subject to any provisions of such laws requiring the 
subrni.ssion of the proposition to make such repair, reconstruction or replace
ment, or to expend money for such purposes to a vote of the electors, or sub
jecting any ordinance or resolution making or authorizing to be made any 
such contract to a referendum. * * *" 

This section, it will be observed, does not do away with the necessity of adver
tising for bids or preparing plan'! and specifications. 

Even if U!Jplication should be made to the common pleas judge, and he should 
allow the same, that would not, in my judgement, be a complete adjudication of the 
matter. As the proceedings before him are entirely exparte and summary in their 
nature it would still be possible for any interested tuxpayer to raise the question as to 
whether or not the proposed repairs were actually temporary in their nature. 

In my opinion, therefore, you should not proceed under section 1 of the Snyder 
act in making these repairs, but should act under the provisions of the building regu
lations. 

I might add that while you assume that the county will be obliged to pay the ad
ditional three thousand dollrus to complete the work which was damaged by the flood, 
there would appear to be some question as to whether or not under these circumstances 
the loss should not fall upon the contra.ctors. Not knowing the circumstances, and 
not having the contract before me, and you not having requested my opinion upon 
this point, I express none, but suggest the question to you for your consideration. 
This suggestion, of course, relates solely to the three thousand dollar item of which 
you speak and not to the fifteen hundred dollar expenditure. 

340. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DUTY OF COUNTY COMMISSIONERS TO PAY EXPENSE OF PURSUIT 
INCURRED BY SHERIFF UP.ON ESCAPE OF PRISONERS-QUES~ 
TION OF NEGLIGENCE IN PERMITTING ESCAPE ONE OF FACT. 

When prisoners have escaped from the county jail by inserting their arms through 
the gratings of the jail door and turning the key therein, the fault should not necessarily 
be imputed to the sheriff, who has nothing to say as to the nature and construction of such 
door, and the county commissioners may pay the expenses incurred by such shmiff in 
pursuing and recapturing such prisoners. 

CoLUMBUs, OHIO, June 17, 1913. 

HoN. T. E. McELHINEY, Prosecuting Attorney, McConnelsville, Ohio. 

DEAR S!R:-In your letter of June 7, 1913, you say: 

"Some months ago three prisoners escaped from the jail in Morgan 
county in the following manner: There is one outside entrance to the jail 
proper, there being two doors to this entrance, the inner door being of iron 
bars running from top to bottom and cross bars from side to side. The bars 
in question leave apertures two and one-half or three inches square at ail 
points where the bars cross; the door is made of solid plate surrounding the 
lock for a distance of nine inches on the side of the lock measuring from the 
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key hole and seven inches to the bottom of the plate in which the lock is situ
ated. The spaces between the bars will permit the hand of an ordinary sized 
person and a portion of the arm to reach through. 

"On the occasion above mentioned, the prisoners in said jail were given 
the liberty of the corridor surrounding the cage, it being in the forenoon, and 
the matron and assistant doing some scrubbing and other cleaning in and 
about the corridor and cell; upon leaving the corridor on an errand the key 
was left inserted in the lock from the outside thereof, and the door being 
locked, and by means of reaching the hand and arm through the aperture 
before described, one of the prisoners was able to reach the key, unlock the 
door, and in this manner effect an escape. 

"In pursuing the prisoners and recapturing them, items of expense were 
incurred in the way of livery and automobile hire, assistance for the sheriff, 
and other expenses, and the sheriff has presented these items in his expense 
account for payment by the county commissioners. 

"1 desire the opinion of your department as to whether these different 
expenses are proper charges against the county and properly included in the 
sheriff's itemized list of expenses, or whether they should be paid individ
ually by the sheriff. 

"The commissioners of the county have, by the placing of additional iron 
bars and plate, rendered it impossible for a prisoner to again reach the key if 
the same should be left in the look as on this occasion. 

"It has been customary for the sheriff in this county to give the prisoners 
through the day the liberty of the corridors of the jail, and especially is this 
true at or about meal times, or on occasions when the work was being done 
in the jail in the way of cleaning and rearranging cells." 

From your very full statement of the case, I am unable to see that the sheriff was 
guilty of such acts of negligence as would preclude him f10m being allowed his 
reasonable expenses in the pursuit, recapture and return of escaped prisoners. The 
commissioners are charged with the erection and maintenance of a suitable jail in 
which to srfely keep and confine prisoners. The sheriff is chngeable with due dili
gence in keeping prisoners and restraining them under all the conditions and circum
stances existing at the time. He is not bound to repair the jail, n'ot give it the highest 
physical efficiency to prevent an emergency, not ordinarily to be anticipated. Good 
faith, ordinary care, watchfulness and vigilence, are all that can be expected of him, 
in view of the circumstances. 1 f he was not negligent or careless to that degree as to 
fairly and clearly impute to him the direct cause of their escape, he ought not to be 
chargeable therewith. This is a matt€! that should appeal to the fairness and good 
judgment of the county commissioners, in the light of all the circumstances and the 
condition of the jail; and if they allow the sheriff's bill, their action in that behalf can 
not be questioned, when done in good faith. 

Each and every such case as you submit, should be determined in the light of good 
judgment and fd.irness. Humanity would warrant giving prisoners the use of the cor
ridors, at reasonable times, the same as trusties at penal institutions are afforded extra 
privileges; and if any such should betray the confidence reposed in them and escape, 
it is the duty of the sheriff in charge to pursue and retake them; and in the absence of 
known and established negligence or carelessness, they should be reimbursed as to their 
expenses, under section 2997, General Code. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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341. 

MONEYS RECEIVED UNDER SECTION 7033, ET SEQ., GENERAL CODE, 
:\lAY NOT BE E:\IPLOYED TO DIPROYE COUNTY OR TOWNSHIP 
LI:-."'E ROADS. 

Sections 7177 and 6995, General Code, are lhe only prollilfions in lhe slalutes for lhe 
improvement or construction of a county or township line road and under the terms of 
sections 7033 lo 7052, General Code, township lt·uslees arc 1101 empowered lo expend the 
moneys received thereby for the purpose nf improving a township and county line road. 

CoLtniBus, OHIO, June 28, 1913. 

HoN. IRVING CARPENTER, Prosecuting Attorney, Norwalk, Ohio. 

DEAR Sm:-I have your letter of April 4th, in which you inquire as follows: 

"New London township, outside the corporate limits of the village of New 
London, has been erected into a road district under provisions of sections 7033 
to 7052, General Code, and bonds of the district sold. Can the money so raised 
for improving the public ways of the district be used to improve by macadamiz-
ing a township and county line road, or such section thereof as has been ap
portioned to New London township under section 7177, General Code, without 
any assistance from the adjoining township or county? Can section 6995, 
General Code, apply to such case, or to any other than townships imJ1roving 
under section 6976 et seq? If not how can a township line road be improved?" 

Sections 7033 to 7052, General Code, provide a scheme whereby bonds may be 
issued and taxes levied for the improvement of roads, when the township or part thereof 
is established by the township trustees a~ a road district. Said sections make no pro
vision for the improvement of any road that does not lie wholly within a road district. 

Section 7177, General Code, provides: 

"If a road is established as a part of the line or boundary of a township 
or municipal corporation, the trustees of such adjoining townships and council 
of such corporation, shall meet at a convenient place as soon after the first 
Monday of March as convenient, and apportion such road between the town
ships, or township and corporation, as justice and equity requires. The 
trustees of the respective townships, and council of the corporation, shall 
cause the road to be opened and improved accordingly, and shall thereafter 
cause their respective portions to be worked and kept in proper repair." 

In order to come within the purview of section 7177, a road must be either on the 
line between two townships or on the line between a township and a municipal cor
poration, in the same county. That section has no application to a county line road. 

Section 6995, General Code, provides: 

"The county commisRioners and the township trustees may improve any 
county or township line road or public highway by jointly agreeing in regard 
thereto, and paying for said improvement under any plan and specifications 
authorized by law for road improvement in any county and township in the state." 

The last quoted statute is incorporated in the subdivision of the township road 
laws, entitled "Roads partly within a municipality." When township trustees are 
improving roads under said subdivision, they may agree with ihe trustees of the ad
joining township in the same county or with the county commissioners of an adjoining 
county, as to the improvement of a road or roads which are on a line between two 
townships of the same county or on a line between one county and a township of 
another county. 

The method of improving roads prescribed by sections 7033 to 7055 is excll.llrlve 
and independent of that prescribed by sections 7177 and 6995, respectively, and the 
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provisions for the improvement of county or township line roads found in the latter 
sections cannot be so as to apply to improvements made under the former. 

I am therefore of the opinion that money raised to improve roads under sections 
7033 and 7052 cannot be used to improve a township and county line road or such 
section thereof as has been apportioned to a township under section 717-7, General 
Code, with or without assistance from the adjoining township or county. Section 
6995 applies only to a case where township trustees are improving roads under the 
subdivision in which that section is found, to wit, sections 6976 to 7018, inclusive. 

The only provisions of statute I ha.ve been able to find for improving township 
line roads are those embraced in sections 6996 and 7r77, supra. 

Yours very truly, 
TIMOTHY s. HOGAN, 

---------- Attorney General. 
342. 

LIABILITY OF PARENT TO PROVIDE SCHOOL BOOKS FOR CHILD WHEN 
ABLE SO TO DO. 

Under sections 7763, 12977 and 12978 of the General Code, the parent if able so to 
do is bound to see to the education of his child and must provide the latter with books, or 
be subjected to the penalty provided by section 1655 of the General Code. 

~OLUMBUS, OHIO, April 17, 1913. 

HoN. JAMES J. WEADOCK, Prosecuting Attorney, Lima, Ohio. 

DEAR Srn:-I herewith acknowledge the receipt of your letter of January 28 
1913, wherein you inquire as follows: 

"The board of education of one of our townships has submitted to me the 
following inquiry: The board has passed a rule whereby they furnish school 
books free to pupils who are unable to furnish the same. One of the residents 
of the school district who has ample means and is able to provide his children 
with school books refuses to furnish the same and sends his children to school 
without any books. Is there any provision under our statutes whereby 
this parent can be compelled by the board to furnish his children with school 
books, and if so, what is that provision?" 

In reply to your inquiry would say that section 7763 of the General Code pro
vides for the school attendance of children between the ages of eight and fourteen 
years as follows: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fourteen years must send such child to a public, 
private or parochial school, for the full time that the school attended is in 
session, which shall in no case be for less than twenty-eight weeks. Such 
attendance must begin within the first week of the school term, unless the 
child is excused therefrom by the superintendent of the public schools, in 
city or other districts having such superintendent, or by the clerk of the board 
of education in village, special and township districts not having a superin
tendent, or by the principal of the private or parochial school upon satisfactory 
showing, either that the bodily or mental condition of the child does not 
permit of its attendance at school, or that the child is being instructed at home 
by a person qualified, in the opinion of such superintendent, or clerk as the 
case may be, to te9ch the branches named in the next preceding section." 

Section 12977 of the General Code provides that except in certain cases the parent 
or guardian in charge of a minor between eight and fourteen years of age shall cause 
such minor to attend school as follows: 

"Whoever being the parent or guardian or other person in charge of a 
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minor between eight and fourteen years of age or a minor between fourteen and 
tnxteen years of age who ha9 not passed a satisfactory fifth grade test in the 
studies enumerated in section seventy-seven hundred and sixty-two or is not 
regularly employed, upon notice from a truant officer as provided by law, fails 
to cause such minor to attend a public, private or parochial school, unless such 
person proves his inability so to do, shall be fined not less than five nor more 
than twenty dollars, or the court may in its discretion, require the person so 
convicted to give a bond in the sum of one hundred dollars, with sureties to 
the approval of the court, conditioned that he or she will cause the child 
under his or her ch:nge to altend some recognized school within two days 
thereafter, and to remain at such school during the term prescribed by law; 
and upon the failure or refusal of any such parent, guardian or other person 
to pay said fine and costs or furnish said bond according to the order of t-he 
court, then said parent, gua1dian or other person shall be imprisoned in the 
county jrul not. less than ten days nor more than thirty days. 

Section 12978 of the General Code provides that a person violating the preceding 
section may be required to give a bond in the sum of $100.00, etc., as follows: 

"The court may require a person violating the next preceding section to 
give a bond in the sum of one hundred dollars, with sureties to the approval 
of the court, conditioned that such person will cause such minor to attend such 
school within two days thereafter, and remain in attendance therein during 
the term as provided by law." 

Section 7739 of the General Code provides that each board of education may 
furnish school books free of charge, as follows: 

"Each board of education may furnish, free of charge, school books, 
necessary to enable the parent or guardian, without expense therefor, to 
comply with the requirements of this chapter,· to be paid for out of the con
tingent fund at its disposal. Such levy each year, in addition if necessary 
to that otherwise authorized, as may be necessary to furnish such school
books free of charge to all the pupils attending the public schools, is hereby au
thorized. But pupils wholly or in part supplied with necessary school books 
shall be supplied only as other or new books are needed. All school books 
furnished as herein provided, shall be the property of the district, and loaned 
to the pupils on such terms and conditions as each board prescribes." 

You state that your board has adopted a rule whereby they furnish school books 
free to pupils whose parents are unable to provide the same. I will not pass upon 
the legality of this rule so adopted by said board of education for the reason that it 
is not necessary to take it into consideration in this particular case. While it is doubtful 
whether or not a board of education can legally adopt and enforce such a rule, never
theless, the adoption of such rule does not relieve the parents who are able to do so, 
from the duty of contributing to the support, maintenance and education of their minor 
children under seventeen years of age, as will be hereinafter pointed out. You state 
that the parent in this case is sending his child1en to school as he is legally required 
to do by virtue of sections 7763, 12977 and 12978 of the General Code, above quoted, 
and that such parent is amply able to provide school books for his said children, but 
refuses to do so. If said parent desires to raise any question as to the validity of the 
rule passed by the board of education, he must do so in some way other than refusing 
to furnish his children with school books. 

Sections 7709 and 7714 inclusive, of the General Code, provide in substance the 
manner whereby boards of education shall procure and provide the necessary text 
books for their respective schools. 

Section 7715 of the General Code provides that such books so provided must be 
sold to the pupils of school age in the respective school districts at not to exceed ten 
per cent. of the price paid by the board of education to the publisher, as follows: 
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"Each board of education shall make all necessary prOVISIOns and ar
rangements to place the books so purchased within easy reach of and accessible 
to all the pupils in their district. For that purpose it may make such contracts, 
and take such security as it deems necessary, for the custody, care and sale 
of such books and accounting for the proceeds; but not to exceed ten per cent. 
of the cost price shall be paid therefor. Such books must be sold to the pupils 
of school age in the district, at the price paid the publisher, and not to exceed 
ten per cent. there for added. The proceeds of sales shall be paid into the 
contingent fund of such district. Boards also may contract with local retail 
dealers to furnish su'ch books at prices above specified, the board being still 
responsible to the publishers for all books purchased by it." 

Section 7716 of the General Code provides that when pupils remove from any 
district and have such text books as were adopted by such district, and which are not 
the same as those of the district into which they move, that the board of the district 
from which they remove shall purchase f'!UCh books at the fair value thereof as follows: 

"When pupils remove from any district, and have text books of the kind 
adopted in such district and not the kind adopted in the district to which they 
remove, and wish to dispose of them, the board of the district from which they 
remove, if requested, shall purchase them at the fair value thereof, and resell 
them as other books. Nothing herein shall prevent the board of education 
from furnishing free books to pupils as provided by law." 

Parents are charged with the care, support, maintenance and education of their 
children under seventeen years of age by virtue of the provisions of section 1655 of the 
General Code as follows: 

"Whoever is charged by law with the care, support, maintenance or 
education of a minor under the age of seventeen years, and is able to support 
or contribute toward the support or education of such minor, fails, neglects, 
or refuses so to do, or who abandons such minor shall be fined not less than 
ten dollars nor more than five hundred dollars, or imprisoned not less than ten 
days nor more than one year, or both. Such neglect, non-support or abandon
ment shall be deemed to have been committed in the county in which such 
minor may be at the ·time of such neglect, non-support or abandonment. 
Each day of such failure, neglect or refusal shall constitute a separate offense, 
and the judge may order that such person stand committed until such fines 
and costs are paid." 

Inasmuch as school books are not furnished free of charge to the pupils of parents 
who are able to pay for them in the district about which you inquire, then such books 
must be sold to such pupils in accordance with section 7715 of the General Code, and 
a statutory duty is imposed upon such parents to pay for the books so sold to such pupils 
by virtue of the provisions contained in sections 7715 and 1655 of the General Code. 

I assume the children of the parent in question are under seventeen ye::trs of age, 
and, therefore, if such parent who is able to do so, f::tils, neglects or refuses to buy books 
for his children, then he is, to that extent, refusing to contribute to the education of 
his children, and is subject to prosecution under the provisions of said section 1655 of 
the General Code. 

Under the circumstances which you state, and for the foregoing reasons it is the 
conclusion of this department that such parent is not only required to send his children 
to school, as provided by sertions 7763, 12977 and 12978 of the General Code (unless 
his said children come within some of the exceptions of said statutes), but is also bound 
to provide books for his said children and can be prosecuted for not doing so by virtue 
of section 1655, supra. Yours very truly, 

TIMoTHY S. HoGAN, 
Attorney General. 
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346. 

JOINT BODY CONSISTING OF E:\IERGENCY FLOOD RELIEF CO~I:\IIS
SION AND COUNTY CO~I:\IISSIOXERS ~lAY ACT OXLY UPON THE 
ASSENT OF EACH INDIVIDUAL BOARD VOTING INDEPENDENTLY. 

Inasmuch as 1mder the emergency flood commissicn act, wherever the flood commissum 
is referred to, it is spoken of as an independent commissicn in itself, and inasmuch as 
furthermore, county commissioners are everywhere referred to as an independent board 
rather than as individuols, constituting such board, the authorizations of the act extending 
to joint actions upon the part of the emergency commission and the county commissicners 
require both the consent of the flood commission acting as a board and also the consent of 
the couuty commis~ioners acting in like capacity for all acts authorized tc be jointly per
formed by them. 

lna8'TI!uch as the making of allcwanccs for payment, under section Z460, General 
Code, constitutes just as much a part of the proceedings as does the entering into and 
approval of contracts, the joint consent of both the commission and the county commissioners 
is required in such allowance. 

CoLUMBUs, Omo, June 12, 1913. 

HoN. RoBERT G. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of May 24th requesting 
my opinion on the following question arising under Senate Bill No. 287, which is entitled 
"An act to establish the Ohio flood relief commission, etc." 

1. "What is the constitution of the joint body which cdnsists of the 
emergency commission and the county commissioners; that is, should the two 
bodies for the purpose of the 1ct organize as a single commission, and when 
so organized should the votes of a majority of the individual members, con
sisting of the co\mty commissioners and the members of the emergency com
mission, determine the action of the body; or should the two bodies-the 
emergency commission on the one hand, and the county commissioners on 
the other-be regarded as separate bodies in joint session as in the case of 
joint county ditch proceedings; or should the emergency commission be re
garded as a quasi corporate entity, which, for the purposes of the act, is added 
to the membership, so to speak, of the county commissioners, having as a 
body a vote in the deliberations of the county commissioners respecting the 
matters to which the act refers equal to the vote cast by an individual county 
commissioner. 

2. "The further question arises as to whether or not the emergency 
commission is required to join with the county commissioners in making 
allowances for payments under section 2460, General Code, in so far as pay
ments are made upon contrncts relating to the repairing, rebuilding and 
restoring of public works destroyed or damaged by the floods of :\1arch and 
April, 1913." 

You have submitted with your questions a very full statement bearing upon the 
questions for which I thank you. 

As you state sections 7 and 10 of said S. B. No. 287 present both of the questions 
above stated, these sections are as follows: 

"Section 7. If within fifteen days after this act shall take effect a peti-
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tion signed by the electors of any county, equal in number to ten per centum 
of those who voted at the last regular county election, shall be filed with the 
Ohio flood relief commission, stating that public works or public propel'tij in 
such county has been seriously damaged by the floods of March and April, 
1913, so as to constitute an emergency which the county commissioners are 
unable to meet and that such authorities are unable to adequately provide 
for the repair of the damage caused by such floods and for the reconstruction 
of public works made necessary thereby, the Ohio flood relief commission 
shall forthwith investigate the statements of such petition. If the commis
sion finds that the statements therein made are true, they shall so notify the 
p_robate judge of such county who ·shall within five days appoint with the 
approval of the Ohio flood relief commission not to exceed four electors of 
such county to constitute the emergency commission of such county. 

"Section 10. The emergency commission of any county shall exercise 
in conjunction wjth the courtty commissioners such powers and duties as are 
conferred upon the county commissioners in so far as they extend to the 
repairing, rebuilding and re&toring of public works destroyed or damaged by 
the floods of March and April, 1913, and the emergency commission shall 
exercise and perform such duties jointly with such county commissioners." 

The form in which your first que'3tion is above phrased suggests what I think are 
the three possible constructions of the peculiar language of section 10 above quoted. 
The first of the three possible constructions is that which would read the section as 
having an effect similar to that of section 2333, e· seq., of the General Code, providing 
for the organization and constitutio;n of a court house commission. Some of these 
related sections are as follows: 

"Section 2333. When county commissioners have determined to erect a 
court house or other county building at a cost to exceed twenty-five thousand 
dollars, they shall submit the question of issuing bonds of the county therefor 
to vote of the electors thereof. If determined in the affirmative, within thirty 
days tb:ereafter, the county commissioners shall apply·to the judge of a court 
of common pleas of the county who shall appoint four suitable and competent 
freehold electors of the county who shall in connection with the county commis
sioners constitute a building commission and serve until its completion. * * *" 

"Section 2338. After adopting plans, specifications and estimates, the 
commission shall invite bids and award contracts for the building and for 
furnishing, heating, lighting and ventilating it, and for sewerage thereof. 
Until the building is completed and accepted by the building commission it 
may determine all questions connected therewith, and shall be.governed by 
the provisions of this chapter relating to the erection of public buildings of 
the county. 

"Section 2339. The commission may employ architects, superintendents 
and other necessary employes during such construction and fix their compen
sation and bond. 

"Section 2340. When approved by the building commission, plans, draw
ings, representations, bills of material, specifications of work and estim1tes of 
cost thereof shall be filed by the county auditor in his office and sh.tll not be 
altered, unless such alteration shall first be drawn, specified and estimated as 
required by law for the original plans and approved by the building commission. 
No change shall be m.tde until the price to be paid therefor shall have been 
agreed upon in writing between the commission and the contrac;.or. 

"Section 2341. Resolutions for the adoption or alteration of plans or 
specifications, or award of contracts, hiring of architects, superintendent or. 
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other employes and the fixing of their compensation, the approval of bonds, 
and the allowance of estimates shall be in writing and require for their adop
tion the votes of fi~·e members of the commission, taken by yeas and nays re
corded on the journal of the county commissioners. When signed by five mem
bers of the commission, the county auditor shall draw his warrant on the 
county treasurer for the payment of all bills a.od estimates of such commis
sion." 

The method of procedure employed in these related sections is, as you point out 
in your letter, a most convenient one. The sections themselves would answer as to 
the court house commission all of the questions which you raise concerning the emer
gency commisSIOn. The very clearness of these sections and the method oLpro
cedure under them is doubtless what has induced you to state in your letter that "the 
idea of the single joint commission similar to the court house act is certainly the most 
practicable." You also suggest that "the legislature in enacting the present act seems 
to have more closely followed the idea of the court house commission, etc." 

I have looked at that question as to the adoption or rejection of the first possible 
construction above suggested from the same angle of view, that is to say, it has seemed 
to me that there are several points of similarity as between section 10 of the emergency 
commission act and the whole court house commission act, so as to lead one to the 
reasonable assumption that the legislature may have had in mind the procedure of the 
latter in enacting the former. Unfortunately, however, there are insuperable diffi
culties in the way of construing section 10 of the emergency commission act as having 
the same effect as that of the above quoted provisions of the court house commission 
act. 

In the first place, the court house commission consists of a definite number of 
persons, i. e., seven, of which the "four freeholder electors" constitute four members 
and the individ!al commissioners the other three members. The "commission" pro
vided for in the court house act is a single body, always referred to as such. On the 
other hand the "emergency commission" provided for in sections 7 and 10 of the act 
under consideration consists of the electors appointed by the probate jul:ige. Nowhere 
is there any provision that the county commissioners shall be members of the emer
gency commisSIOn. Furthermore, the number of members of the emergency commission 
is not fixed by the act. Whereas, in order to constitute a court house commission it 
is necessary to have seven members, four of whom shall be competent freehold elec
tors, and three of whom shall be the county commissioners, yet as to the emergency 
commission, if it were to be regarded as a single body embracing the commissioners as 
members, the numerical membership would be indefinite. This would, of itself, be a 
sufficient reason for holding against any such possible construction, for if the body is 
to be a single one, of which the individual commissioners are members, then the con
stitution of a quorum in that body would be a matter which would be left to the 
discretion or caprice of the probate judge in determining the number of members 
whom he would appoint to the "emergency commission." This would lead to two 
constitutional difficulties. First, it might be claimed with a great show of reason 
that the delegation to the probate judge of the power to determine the number of 
members of the single body and thus to constitute a quorum and a majority vote 
would amount to a delegation of legislative power, the subjects being matters almost 
universally governed by legislation in other similar instances. 

Second, it could be well claimed that an act which would result in a commission of 
five members in one county, so that the commissioners would have the balance of power 
in that county, and seven members in another county in which the commissioners 
would not have the balance of power, would be an act of a general nature lacking uni
formity of operation. But there is an essential difference between section 2333 and 
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related sections on the one hand and sections 7 and 10 of the emergency commission 
act which appears on the face of the respective sections. 

In section 2333, General Code, it is provided that "the freehold electors shall act 
in connection with the county commissioners;" in section 7 of the emergency act the 
"fom~ electors themselves constitute the emergency commission, and the county com
missioners have no membership in such commission. Then it is provided in section 
10 that the emergency commission constituted, as provided in section 7, shall e·<ercise 
in conjunction with the county commissioners the power therein conferred. 

I am of the opinion, therefore, that the first possible construction of sections 7 and 
10 above suggested must be rejected and that the individual members of the emer
gency commission do not constitute members of a single body of which the individual 
county commissioners are also members, and in which body the vote of each individual 
is of equal weight and the majority of the individuals is necessary to determine the 
action of the body. Choice is, therefore, to be made between the other two possible 
constructions above suggested. 

Which of the other two constructions will be given to the language of section 10 
might be said to depend largely upon the interpretation of the phrase "county com
missioners." In the court house commission act above quoted from the w'ord "com
missioners" evidently refers to the individual members of the board of county com
missioners, and not to the board itself. This does not necessarily appe'l.l" on tbe face 
of section 2333, but does appear upon consideration of section 2341 above quoted. 
In fact I think that the provisions of section 2341 and that section alone produce the 
result of which I speak, and that if it were not for that section it would not so clearly 
appear that the commission provided for in section 2333 consisted of seven members. 

In the case of section 10 of the emergency commission act I have reached the con
clusion that the phrase "county commissioners" is used in what virtually amounts to 
its commonest sense, viz., meaning the "board of county commissioners." In the 
chapter relating to the powers and duties of county commissioners the phrase is oftenest 
used in this sense. 

I shall not burden this opinion by quoting the numerous provisions of that chapter 
but call a"tention to the fact that the whole phrase "board of county commis
sioners" is but seldom used while the commonest phrase is "the county commissioners" 
or merely "the commissioners." Whenever it is so used in this chapter it is clear that 
it means the board of county commissioners because all three commissioners need not 
concur as the action of the county commissiollers is, by majority vote. This then is 
the primary and ordinary meaning of the phrase "county commissioners." It refers 
not to the individual members of the board in the collective sense but to the board 
itself as a governmental entity and body corporate. 

This conclusion is strengthened by consideration of section 6 of the emergency 
act relating to the commission in cities, which is as follows: 

"Section 6. The emergency commission of any municipality shall 
have, in conjunction with the director of public service, all the powers and 
duties of the director of public service in such municipality in so far as they 
may extend to the repairing, r-ebuilding and restoring of public works de
stroyed or damaged by the floods of March and April, 1913, and shall exercise 
and perform such powers and duties jointly with such director." 

The last clause of the above section is parallel to the last clause of section 10. I am 
of the opinion that the legislature intended the effect of the one to be similar to that 
of the other. There can be no question as to the meaning of the phrase "the emer
gency commission • * • shall exercise and perform such powers and duties jointly 
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with such director." The use of the word "jointly" in this connection, together with 
the designation of the emergency commission as a "commission" and not the mem
bers of it as "commissioners" lead to the conclusion that the concurrence of a city 
emergency commission, as a unit, determined by a majority vote of the members there
of, with the director of public service on the other hand, is necessary to any action to be 
taken under said section 6. 

So then, would I construe section 10. In my opinion the emergency commission 
is not a fourth county commissioner; but it is a body politic. The case cited by you 
of Chesborough vs. Commissioners, 37 0. ::l. 508, in so far as it relates to the necessity 
of a majority of each board of county commissioners in a joint comity ditch proceed
ing concurring in the official action, may be applied to the construction of said sec
tion 10. 

I am, therefore, of the opinion in answer to your first question that the county 
commissioners and the emergency commission shall not organize as a single joint body 
except perhaps in an informal way and for convenience. The emergency commission 
should separately organize, and upon any question arising, the emergency commission 
should determine its attitude by a majority vote of its members, and the county com
m.isiioners determine their attitude by a majority vote of the individual commis
sioners, and if the two attitudes thus determined upon do not agree no action can be 
taken. 

I observe that you state that this construction does not appeal to you because of 
the opportunity for the two bod'ies to become dead-locked and thus defeat the oper
ation of the law, a result which ought to be avoided. I acknowledge the force of this 
suggestion; but it is not permitted to read into a statute phraseology which is not there 
nor to ignore express provisions which are present there because of the mistaken policy 
of the legislature. 

Answering your second question, I am of the opinion that the issuance of war
rants to conform to contracts made by the two boards jointly must be approved in the 
same manner. 

Section 2460 cited by you, provides in part as follows: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county au
ditor, except in those cases in which the amount due is fixed by law, or is au
thorized to be fixed by some other person or tribunal, in which case it shall be 
paid upon the warrant of the county auditor, upon the proper certificate of 
the person or tribunal allowing the claim. * * *" 

In my opinion, the provisions of section 10, by necessary implication extend the 
authority of the emergency commission as far as that of the county commissioners 
extends with respect to the repairing, re-building and restoring of public works de
stroyed or damaged by floods of ::\larch and April, 1913. It surely cannot be contended 
that the allowance of a claim against the county, created under and by virtue of a con
tract made in pursuance of this joint authority but referable to that contract for the 
purpose of determining the extent of performance and the amount due, is not a power 
of the county commissioners respecting the repair, re-building and restoring of public 
works destroyed or damaged by the floods mentioned. It seems to me that it is a 
power which is related to such repairing, re-building and restoring equally as closely 
as is the power to enter into the contracts themselves. It involves the superinten
dence of the contracted work with respect to its performance, and one of the evident 
designs of the emergency commission act being to place a check upon the county com
missioners with respect to the matters which it concerns, this superintendence must 
b<> deemed to be within the scope of the powers referred to in section 10. 

I am, therefore, of the opinion that warr~J.nts for payments on contracts made by 
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the emergency comrmsswn and the county commissioners acting jointly under sec
tion 10 of senate bill No. 287, may be issued only upon the proper certificate of the 
emergency commission and the commissioners, jointly made, this being a case wherein 
the amount due "is authorized to be fixed by some other person or tribunal" within 
the meaning of said section 2460, General Code. 

348. 

Yours very truly, 
TIMOTHY S. HoGAN, 

AttornclJ General. 

ACT PROVIDING FOR REBUILDING OF SCHOOL HOUSE DESTROYED 
BY CASUALTY OR CONDEMNED BY CHIEF INSPECTOR OF WORK
SHOPS AND FACTORIES IS PROPERLY DECLARED AN EMERGENCY 
MEASURE AND TAKES EFFECT IMMEDIATELY. 

CoLUMBus, Onro, June 23, 1913. 

HoN. FRANK C. ANDERclON, Pro.~ecuting Attorney, Lebanon, Oi~io. 

DEAR Sm:-I beg to acknowledge receipt of your letter of June 18th. submitting 
certain facts on which the following question of law arises: 

"Is an act of the general assembly, containing an emergency section, 
passed by the required vote, subject to the referendum? 

"The act in question takes out of the Smith law limitations, levies to 
provide for the retirement of bonds issued either before or after the passage 
of the act for the purpose of re-building or rephcing a school house destroyed 
by casualty or condemned by the action of the chief inspector of workshops 
and factories. 

"The emergency recited is that without the removal of the tax limitations 
many school districts will be unable to comply with the orders of the inspector, 
etc." 

Clearly, the declaration of an emergency under section ld of article 2 of the con
stitution, as amended, is within the discretionary power of the legislature. The 
legislature is required to recite the acts constituting an emergency and necessitating 
the withdrawal of the legislation from the referendum If the recitals so made do not 
of themselves in law make out a case of an emergency nnd of necessity of immediate 
effectiveness, in all probability a court would hold the emergency section void. How
ever, in the case you state, the facts do, in my opinion, constitute an emergency, and 
the legislature's recital of these facts cannot be disputed. 

I am, therefore, of the opinion that the act to which you refer is at present in 
effect, and that by virtue thereof a budget commission may allow a board of education 
a sinking fund levy for the purposes referred to in the act in excess of the fifteen mill 
limit of the Smith Jaw. 

Yours very truly, 
·TIMOTHY S. HoGAN. 

Attorney General. 
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349. 

CO"CNTY CO:M:MISSIONERS :\lAY XOT :\lAKE E:\IERGEXCY LEVY FOR 
ROAD P"CRPOSES WITHO"CT SPECIFYI:-;G PARTICIJLAR ROADS. 

Let'ies made 1mder section 7419, Gweral Code, by the county commiss-ioners fo7' the 
repair of roads destroyed by floods, or other casunlties and exempted from the general tax 
limitations, may not be made by the county commissioners for general road purposes with
out specifying the particular roads which are in nee-i of such repair. 

CoLUMBus, Omo, June 16, 1913. 

H ON. E. W. CosTELLO, l'rosec•·ting Attonwy, Dejiance, Ohio. 

DEAR SIR:-1 acknowledge receipt of yom letter of June 7th wherein you request 
my opinion on the following question: 

"May the county commissioners under section 7419 make a levy for 
general road purposes without specifying the particular roads which are in 
need of repair and for the real purpose of providing a fund for the general 
improvement, maintenance and repair of roads throughou~ the county out
side of the Smith law limitations?" 

The question involves the joint construction of sections 7419 and 5649-4, General 
Code, which are as follows: 

"Section 5649-4. For the emergencies mentioned in sections forty-four 
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and 
twenty-nine and seventy-four hundred and nineteen of the General Code, the 
taxing authorities of any district may levy a tax sufficient to provide therefor, 
irrespective of any of the limitations of this act. 

"Section 7419. When one or more of the principal highways of a county, 
or part thereof, have been destroyed or damaged by freshet, land slide, wear 
of water courses, or other casualty, or, by reason of the large amount of traffic 
thereon or from neglect or inattention to the repair thereof, h~ve berome 
unfit for travel or cause difficulty, danger or delay to teams passing thereon, 
and the commissioners of such county are satisfied that the ordinary levies 
authorized by law for such purposes will be inadequate to provide money 
necessary to repair such dam<.~ges or to remove obstructions from, or to make 
the changes or repairs in such road or roads as are rendered necessary from 
the causes herein enumerated, they may annually thereafter levy a tax at 
their June session, not exceeding five mills upon the dollar upon all taxable 
property of the county, to be expended under their direction or by the employ
ment of labor and the purchase of materials in such manner as may seem to 
them most advantageous to ~he interest of the county, for the construction, 
reconstruction or repair and maintenance of such road or roads or pdrt thereof." 

In the case of State on the relation of the Tax Commission vs. The Auditor of 
Franklin county, decided last year by the then circuit court of Franklin county, this 
question was squarely raised and passed upon. It was therein held that the commis
sioners may not levy under section 7419 for general purposes and have their levy 
regarded as "an emergency" levy under section 5649-4, but thst the resolution of the 
county commissioners making the levy must specify each road which has been damaged 
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and is in need of xepairs, the casualty occasioning the emergency and the amount of 
money needed for the particular road; and that an emergency must be recited in order 
to justify the auditor in making the levy directly without the intervention of a budget 
commission and irrespective of any of the rate limitations. 

Whether or not a levy may be made in the manner described by you under section 
7419, but subject to the limitadons of the Smith one per cent. law was a question not 
passed upon in the case to which I have referred; nor is this the question which I under
stand you to ask. 

The case to which I refer is not reported so far as I know, although it is possible 
you may find it in some of the recent law publications. I p!!.rtiripated in the action 
myself, however, !lnd the records of this department disclose with exactness what was 
held and determined therein. 

I am of the opinion, therefore, that the commissioners may not make a levy out
side of the Smith law limitations under section 7419, General Code, in the manner 
described by you. 

353. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY COMMISSIONERS MAY NOT EXPEND MORE THAN $50,000 FOR 
INFIRMARY AND BillLDINGS WITHOUT VOTE OF THE PEOPLE, 
EVEN THObGH FUNDS ARE ON HAND. 

Under sections 5638, 561,.0 and 41,.36, ~.eneral Code, qounty commissioners are limited 
to an expenditure of $50,000 without vote of the people for the rebuilding of an infirmary 
destroyed by fire or other casualty and the fact that there are funds in the treasury in excess 
of said $50,000 does not operflte to exempt from this requirement. 

CoLUMBus, Omo, June 10, 1913. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR SIR:-Under date of Febru.uy 21, 1913, you requested my opinion as follows: 

"Can the commissioners of ClYk county, Ohio, expend $75,000 or Sl00,-
000 for land for an infirmary and buildings thereon, part of the money being 
now in the poor rund, and the other part expected from the sale of the present 
infirmary site, without first submitting the question of such expenditure to a 
vote of the people, as provided by section 5639-1, General Code?" 

Among other buildings designated therein, section 2419 of the General Code pro
vides that an infirmary shall be provided by the comxnissioners when in their judgment 
it is needed, and that the same shall be of such style, dimensions and expense as the 
commissioners determine. (56 0. L. 160.) 

Among other provisions therein stated, section 2433, of the General Code, provides 
that the commissioners may purchase land for an infirmary at such prices and upon 
such terms and payment as are agreed upon between them and the owners of the 
property. (66 0. L. 52.) 

These provisions conferred ample authority on the commissioners to purchase 
land for the purpose and erect an infirmary building without submitting any question 
in regard thereto to the voters of the county. Later, however, as a limitation on the 
power of the county commissioners conferred by these statutes as to infirmary or other 
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county buildings, the legislature, by an act providing for ntes of taxation for county 
purposes, provided further as follows: 

"The county commissioners of any such county shall not levy any such 
tax or appropriate any money for the purpose of building public county 
buildings, purchasing sites therefor, or for lands for infirmary purposes, or for 
building any bridge, except in case of casualty, as provided for in section two, 
the expense of which shall exceed ten thousand dollars, without first submit
ting to the qualified voters of said county the question as to the policy of 
building any public county building or buildings 01 for purchasing sites there
for, or for the purchase of lands for infirmary purposes by general tax * * * 
each proposition shall be separately submitted, and printed tickets shall be 
provided by the said county commissioners, on which shall be printed 'For 
----tax, yes;' which blank shall be filled with a proper designation of the 
proposed improvement, as the notice may require." (74 0. L. 95.) 

Saving amendments to the provision as to the cost of expense figures of the build
ing or purchase, exceeding which the provisions of the act were to apply, this act as 
far as the question here presented is concerned remained practic ... lly as originally 
adopted down to 1911. (R. S. Sec. 2825; G. C. Sees. 5638, 5540.) 

In view of the fact that the provisions above noted were originally enacted as part 
of an act providing and regulating taxes for county purposes and since then so classified, 
and the further fact that by the provisions noted the question.to be submitted to the 
voters was as to the policy of building county buildings, or the purchase of land for 
infirmary purposes by general tax, and that the vote or ballot provided for in form was 
one in favor of or against the tax .for the improvement or purchase submitted, there is 
room for doubt whether the statutory provisions above noted had any application to 
expenditmes for the purposes named in the statute which were not thereafter to be 
provided for by taxation. As to this, however, I am not unmindful that the courts, 
in cases where this question was not made and where obviously the cost of the improve
ments there in question was to be met by t3xation, have spoken of this statute as 
applying where the cost or expenditure exceeded the figures named in the statute. 

State ex rel vs. Davis 55 0. S. 1, 14. 
State ex rel vs. Brown 60 0. S. 462, 471. 
State ex rei vs. Commissioners 5 N. P. 260. 

In 1911 the legislature by !J.ct (102 0. L. 44i) Pmended section 5638, General Code, 
and for section 5640 substituted sect.ion 5640-1, which sections as amended and sub
stituted are as follows: 

"Section 5638. The county commissioners shall not levy a tax, appro
priate money or issue bonds for the purpose of building county buildings, 
purchasing sites therefor, or for land for infirmary purposes, the expense of 
whieh will exceed $15,000.00 except in case of casualty, and as hereinafter 
provided; or for building a county bridge, the expense of which will exceed 
$18,000.00 except in case of casualty lmd as hereinafter provided; or enlarge, 
repair, improve or rebuild a county building, the entire cost of which expend
iture will exceed $10,000.00; wichout first submitting to the voters of the 
county the question as to the policy of making such expenditure. 

"Section 5640-1. The ballots provided by the deputy state improvisors 
shall have printed upon the same the words 'in favor of the expenditure of 
s---for the purpose of------' and 'against the expenditure of 



1304 PROSECUTING AT'rORNlliYS 

$---' for the purpose for which said money is to be expended. rr the 
board of the county commissioners desire to s'ubmit upon the same ballot 
more than one question as to the expenditure of money for any of the purposes 
referred to in section 5638, the same may be done by proper resolution and 
notice, snd by separately stating upon said ballot each proposition, as above 
provided." 

The legislature by these amendments have eliminated the queation hereinbefore 
suggested; for the provision now is, not that the question submitted to the voters shall 
be as to the policy of erecting county buildings or purchr.sing infirmary lands by 
general tax, but that the question submitted shall be as to the policy of making expend
iture for the propositions, and this likewise is the form of the ballot prescribed in 
section 5640-1. The provisions above noted seem clearly to .exclude any authority on 
the part of the county commissioners to make the proposed expenditu,-e in question 
without submitting the same to the voters of the county, even though the money to 
meet such expenditure may not have to be raised by an issue of bonds and tax levy. 

Section 2436, General Code, provides as follows: 

"For the purpose of rebuilding an infirmary destroyed by fire or other 
casualLy, the commissioners of a county may appropriate money, .levy tax 
and issue and sell the bonds of such county in anticipadon thereof, in an 
amount not to exceed fifty thousand dollars, without first submitting to the 
voters thereof the question of rebuilding such infirmary, appropriating such 
money, levying such tax and issuing and selling such bonds." 

It is plain thtt there is nothing in the situation of fact presented in your inquiry 
bringing the same within the provisions of the section last noted, and it follows that the 
commissioners as to this transaction are governed by the provisions of section 563S, 
a.nd that the question of the proposed expenditures will have to be submitted to the 
voters of the county in manner and form provided for in sections 5639-1 and 5640-1. 

Very truly yours, 
T'IMOTHY 8. HoGAN, 

Attorney General. 
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354. 

COUNTY CO::\I:MISSIOXERS NOT AUTHORIZED TO FIX ESTIMATE FOR 
BIDS OX ERECTION OF SUPERSTRUCTURE FOR A BRIDGE
ESTIMATE IX CASE OF ERECTION OF SUBSTRUCTURE-PLANS 
AND SPECIFICATIONS XOT TO BE APPROVED BY CO:\>LMISSIOX
ERS, AUDITOR AXD SURVEYOR IN ERECTIO~ OF SUPERSTRUC
TURE. 

Under section 234$, General Code, county commissioners are authorized to have plans 
and specifications made and to fix an estimate for bids upon the erection of a substmcture 
of a bridge. Under the same statute, however, bids may be received upon iron or reinforced 
concrete substructures for bridges 1tpon plans and specifications submitted by the bidders 
themselves. 

Under section 2344, General Code, the county commissioners may or may not cause 
plans and specifications to be prepared as they see fit for bids upon the erection of a super
structure for a bridge, but there is nothing in the statute authorizing or requiring the com
missioners to fix an estimate for such bids. 

Under section 2345, General Code, they must receive bids for a superstructure upon 
plans and specifications submitted by the bidders themselves in the erection of a super
structure. 

The reference in sections 2353, 2354 and 2358, General Code, to estimates required in 
the erection of bridges generally, must be considered inconsistent with the above quoted 
statutes, and is to be explained by the fact that in times passed this reference refe1-red to 
estimates formerly required by the laws in the erection of bridges generally. 

There is nothing in the statutes, therefore, prohibiting the rnaking of a contract for a 
bridge superstructure in excess of any estimate fixed by the county commissioners. 

The requirement of section 2350, General Code, that plans and specifications of work 
and estimates relating to the building of a bridge shall be submitted to the commissioners, 
county auditor, and county surveyor for approval and deposited with the county auditor 
for inspection of the parties interested, refers only to such plans and specifications and 
estimates as are auth01·ized to be prepared by the county commiss'ioners, and has no appli
cation to plans and spec1:fications prepared and filed by the bidders themselves. 

Under section 2343, General Code, bids upon the erection of a substructure for a 
bridge may not exceed the estimate fixed by the county commissianers, even though the plans 
and specifications therefor have been submitted by the bidder himself. 

CoLUMBus, Omo, July 3, 1913. 

HoN. ALLEN THURMAN \VILUAMSON, Prosecuting Attorne!J, Marietta, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of June 14th submitting 

for my opinion thereon the following questions: 

"1. Are county commissioners authorized to award a contract for a 
bridge superstructure to a bidder who submits with his bid his own plans and 
specifications, at a price in excess of an estimate which has been made by the 
engineer upon the direction of the commissioners, acting under section 2343, 
General Code, said estimate relating both to the substructure and the super
structure of the bridge ? 

"2. Must the plans and specifications which may be submitted by a 
bidder, in case his bid is accepted, be approved by the commissioners, auditor 
and surveyor under section 5350, General Code?" 

I am not sure that your letter relates solely to the contract for the superstructure, 
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and shall also consider the question of a contract for the substructure as a separate 
question. 

Sections 2343 etc., General Code, constitute all the statutory provisions relating 
to the letting of bridge contracts. I quote such portions of the related sections as 
throw light upon the questions which you submit. 

"Section 2343. When it becomes necessary for the commissioners of a 
county to erect or cause to be erected a public building, or substructure for 
a bridge * * * before entering into any contract therefor * * * 
they shall cause to be made by a * * * civil engineer the following : 
full and accurate plans * * *; accurate bills * * * of * * * ma
terial * * *; full and complete specifications * * *; arid full and accur
ate estimate of each item of expense, and of the aggregate cost thereof. 

"Nothing in this section shall prevent the commissioners from receiving 
irom bidders on iron or reinforced concrete substructures for bri!fges the 
necessary plans and specifications therefor." 

"Section 2344. When it becomes necessary to erect a bridge, the county 
commissioners shall determine the length and width of the superstructure, 
* * * ::md advertise for proposals for performing the labor and furnishing 
materials * * * In their discretion the commissioners may cause to be 
prepared, plans, descriptions and specifications for such superstructure, which 
shall be kept on file in the auditor's office for inspection * * * and invite 
bids or proposals in accordance therewith. 

"Section 2345. They shall also invite, receive and consider proposals on 
any other plan at the option of the bidders, and shall require that all proposals 
on such plan shall be accompanied with plans and specifications * * *" 

"Section 2346. In their advertisements the commissioners shall * * * 
state the time when the place where bids will be opened and contract awarded. 
At such time and place, or at a time to which they shall publicly adjourn 
the consideration thereof, they shall publicly open * * * the proposals 
made and award the contract * * * for the erection of such superstructure 
to the person or persons * * * who is the lowest or best bidder or bidders, 
considering price, plan, material and method of construction. 

"Section 2347. The plans and specifications upon and according to 
which the contracts are awarded, shall be kept on file in the office of the 
auditor and made a part of the cont~act with the successfu I bidder or bid
ders. * * * 

"Section 2348. If the plans, drawing, representations, bills of material 
and specifications of work, and estimates of the cost thereof in detail and in the 
aggregate required in the preceding sections relate t~ the building of a court 
house or jail, or an addition to or alteration, repair or improvement thereof, 
they shall be submitted to the commissioners, together with the clerk of the 
court, the she ·iff and prob.tte judge, and one person to be appointed by the 
judge of the court of common pleas, for their approval. * * *" 

"Section 2350. If the plans, drawings, representations, bills of material, 
specifications of work and estimates relate to the building of a bridge, they 
shall be submitted to the commissioners, county auditor and county surveyor. 
If approved by a majority of them, a copy thereof shall be deposited with 
the county auditor and kept for the inspection of parties interested." 

"Section 2352. When the plans, drawings, representations, bills of 
material, specifications and estimates are so made and approved, the county 
commissioners shall give public notice in two of the principal papers in the 
county having the largest circulation therein, of the time and place where 
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sealed proposals will be received for performing the labor 'l.Ild furnishing the 
materials necessaly to the erection of such brnlding, bridge or bridge sub
structure * ~ * and a contract based on such proposals will be awarded. 
* * * They (the plans, etc.) shall be open to public inspection at ail 
reason9.ble hours, be.ween the date of such notice and the making of such 
contract. 

"Section 2355. If they fail to make a contract as herein provided, on 
the day named in the notice, the commissioners may continue from day to 
day until it is made. Such contract, so far as it relates to public buildings or 
bridge substructures, shall be awarded to and made with the person who offers 
to perform the labor and furnish the materials at the lowes~ price, and gives 
good and sufficient bond for the faithful performance of the contract in 
accordance with the plan or plans, descrip1ions or specifi~ations herein required, 
which Ehall be made a part of the contract. 

"Section 2358. No contract shall be made for a public building, bridge 
or bridge substructure * * "' at a price in excess of the estimates required 
to be made by the preceding sections." 

1 assume, of course, that the amount of the proposed contract exceeds one thousand 
dollars so as to be subject, under the provisions of section 2353, not above quoted, to 
the appropriate provisions of the chapter which are above quoted. 

I shall first consider your first question in so far as it relates to the contract for a 
superstructure. I confess that in this connection I find but a single ambiguity on the 
face of the related sections, and this consists of the use of the word "bridge" in sec
tion 2358. 

Let it first be noted that section 2343, General Code, certainly does not relate in 
any way to the superstructure of a bridge. This is true for two reasons: 1. The 
section in clear and unequivocal language mentions "substructure for a bridge" and is 
silent respecting the remainder of the structure. 2. Section 2344 explicitly relates 
to superstructures and the contract therefor and is silent as to substructure. 

Therefore, the necessary conclusion is that section 2343 relates only to the sub
structure and that section 2344 relates only to the si.1perstructure. The two parts of 
the bridge are clearly and definitely separated for the purpose of the letting of con
tracts. Does it not necessarily follow from this that the commissioners have no 
authority whatever under section 2343 to c~use a competent civil engineer to make "9. 

full and accurate estimate of each item of expense, etc.," as to the superstructure of a 
bridge"? I cannot escape an affirmative answer to this question. If the county com
missioners cause plans to be made they must by that act incur an expense; that is 
they must employ some one to do the work. The work which they can thus procure 
to be done must be limited to the subjects enumerated in the section. The super
structure of a bridge is not mentioned in the section. Therefore, there is no authority 
for the commissioners to have estimates of cost relating to the superstructure of a 
bridge prepared, at least so far as section 2343 is concerned. In fact the same con
clusion follows, so far as this section is concerned, as to the making of plans and speci
fications. Authority to have such plans and specifications made for a superstructure 
must be found elsewhere, and it is found stated in clear and unequivocal language in 
section 2344. 

So that when you state in your letter that the commissioners acting under section 
2343 caused plans, specifications and estimates to be made of the proposed bridge 
improvement, inlcuding both substructure and superstructure, you have perhaps 
described an illegal act of the county commissioners. Inasmuch, however, as the com
missioners had authority under section 2344 to -have plans and specifications prepared 
so much of their offici9.1 acts are not open to objection. 

In the second place, section 2344 which does relate to the preparation of plans, 
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descriptions and specifications for the superstructure expressly makes such preparation 
discretionary with the county commissioners; and this is emphasized by consideration 
of section 2345 which is couched in mandatory language and makes it the unavoid
able duty of the county commissioners to invite, receive and consider propos1ls or 
plans submitted at the option of bidders. The. only thing then which the county 
commissioners under section 2344 are required to do before advertising for bids is to 
fix the length and width of the superstructure, and whether it shall be !1. single or double 
track. Upon these specifications they may advertise for bids without further pre
liminaries. 

It is clear, therefore, that sections 2344 and 2345, which especially relate to the 
letting of contracts for the superstructure, not only do not require but do not even 
authorize the commissioners to have estimates made in advance of advertising. 

The reason for this is perhaps, sufficiently obvious in that when a bidder bids on 
his own plans he makes his own estimate, being the amount of his bid. In the very 
nature of the case an estimate of the cost must relate to a particular improvement 
according to a specified plan. The estimate of the cost of '1 bridge constructed accord
ing to one plan cannot be said in any way to relate or to be applied appropriately to 
the cost of constructing 1 bridge at the same place according to another plan. The 
two bridges would not be the same structure, and the policy of the legislature being 
to permit competition in plans, the sole and essential reason for the making of an 
estimste, which necessarily relates to a single plan, is done away with. It is abso
lutely clear to me then, that sections 2343 to 2345 inclusive contain no requirement 
that an estimate be prepared as a condition precedent to advertising for bids for the 
construction of a bridge superstructure. 

Section 2350, General Code, is not necessarily inconsistent with this. It is to be 
read in connection with section 2348 from which it appears that the phrase "required 
in the preceding sections" must be regarded as qualifying the phrase "plans, drawings, 
representations, bills of material, specifications of work and estimates" as it occurs in 
sections 2348, 2349, 2350 and 2351, originally all a part of section 797, Revised Statutes. 

Section 2350 will be further discussed in a subsequent portion of this opinion 
For the present purpose, however, it may be dismissed with the statement that plans, 
specifications and estimates for a bridge substructure "relate to the building of a bridge," 
and it is these plans, etc., which must be submitted to the commissioners, auditor and 
surveyor and not necessarily the plans for the superstructure. 

Sections 2353 and 2354, General Code, neither of which I have quoted above, both 
refer to "estimated cost of a public bridge * * * or bridge substructure." But in 
the light of what I have already pointed out these provisions serve merely to create a 
possible ambiguity like that already referred to in section 2358. The phrase "esti
mated cost" as used in these sections does not necessarily refer to a cost ascertained 
by an engineer employed for the purpose of making an estimate, and certainly it can
not apply if there is no authprity to employ an· engineer for such purpose. Presum
ably, then, those sections could be given force and effect by holding that the "esti
mate" referred to therein is to be made by the commissioners themselves in the exer
cise of their discretion. 

I come now to section 2358. I have already pointed out that there is no require
ment in any of the sections preceding this section that an estimate of cost be made by 
an engineer or architect for the construction of a bridge superstructure. This being 
true it would appear that the section in so far as it relates to a contract for a "bridge" 
is meaningless, for it is clear from a reading of section 2344, General Code, that the 
word "bridge," wherever used in these statutes means and refers to the superstructure 
only, or at least refers to the structure as an entirety, including both substructure and 
superstructure. At all events it does not mean merely "substructure." Neverthe
less, it is equally clear, as already stated, that there is no requirement in any of the 
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preceding sections for the preparation of an estimate covering superstructure. Here 
then, is an ambiguity which cannot be explained away or accounted for as readily even 
as that presented by sections 2353 and 2354 already referred to. 

In order to resolve this ambiguity I have deemed it proper to refer to the phrase
ology of the related sections as they existed prior to the codification, and to the leg
islative history thereof upon familiar and well established prinriples of statutory con
struction. 

Sections 2343, 2344, 2345, 2350, 2353, 2354 and 2358 were all ori~inally enacted 
in 66 0. L. page 52, and thereafter amended in 85 0. L., 219, since when none of them 
have been amended by the legislature save in immaterial respects and in process of 
codification. Section 2343 was section 7 of the act of 1869. I quote enough of it to 
show the significant changes between its original form and its present form: 

"In all cases where it shall become necessary for the commissioners of 
any county to erect any * * * bridge * * * such commissioners, be
fore entering into any contract for the erection of * * * such * * * 
bridge * * * shall make, or procure some competent architect to make 
* * * a full, accurate and complete estimate, etc." 

Originally, then, the bridge contract was to be entered into as a whole. There 
was no separation into superstructure and substructure. In this act there is nothing 
corresponding with sections 2344 and 2345. This section 7, however, was amended 
two years later, 68 0. L., 20, so as to eliminate the word "bridge" from the first por
tion thereof, and to add the following after the end of the sentence containing there
quirement of an esti~ate: 

"and where it shall become necessary to erect or cause to be erected any 
bridge such commissioners shall determine the length and width of such 
bridge, whether the same shall be single or double track, etc., and shall adver
tise * * * for proposals * * * ; and the commissioners may bttt are not 
required to prepare or cause to be prepared plans, descriptions and specifica
tions for such bridge, etc." 

Now, the effect of this amendment of section 7 was to take all reference to bridges 
out of what has since become section 2343 and to make all bridge contracts subject to 
the procedure outlined in what is now sections 2344 and 2345, General Code. In other 
words, there-was a period of time during which what has become section 2343 did not 
relate to bridges at all, and in which the contract for an entire bridge, including both 
substructure and superstructure was to be awarded on plans submitted by the bidders 
without any estimate being made whatever. 

Now, during this period of time, what is now section 2358 was in force in sub
stantially the same form as it is now found in the Code. It constituted section 11 of 
the act in 66 0. L., 52. The legislature in 1871 did not el!pressly amend this section 
but it seems very clear to me that by doing away with the requirement that estimatPR 
be prepared in the letting of bridge contracts they destroyed for the time, at least, its 
application to such contracts. 

Subsequently the related sections were amended and reenacted in 85 0. L., 218, 
some seventeen years after the amendment to section 7 of the original law. At that 
time the sections took on P' actically their present form, although in the me'l.ntime, of 
course, the phraseology had been somewhat changed in the process of codification 
in 1880. 

The amendment of 1888 left section 796 R. S., which was the new part of section 
7 of the original act incorporated therein in 1871 substantially as it was, inserting 
merely the word "superstructure" in place of the word "bridge" as it occurred the 
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second time in original section 7. H amended section 795, which has since become 
section 2343 by inserting the words "or any substructure for a bridge or bridges." 
It reenacted section 800 which bas since become section 2358, amending it so as to 
inser~ the words "pubiic building, bridge or bridge substructure" in place of the words 
"court house, jail, inti ·mary or bridge" as in the original. 

Now it was perfectly consistent for the legislature of 1888 to insert the limitation 
on contracts relating to bridge substructures, bec<~ouse it had required estimates to be 
made in such cases; but its use of the word "bridge" in section 800 cannot be satis
factorily explained excepting by the fact that the word was there in the original sec
tion, and though rendered nugatory by the intermediate amendment to section 795 
R. S. was simply allowed to remain. In other words the legislature did not deliber
ately put the word "bridge" into section 800 when it amended that section in 1888, but 
it simply left it there. At all events, the intention of the legislature to do away with 
the necessity· for the requirement of the preparation of estimstes for bridge contracts 
in 1871 is very clear; likewise the intention to separate the substructure from the super
structure and to provide a different procedure for the two parts of the structures with 
respect to the letting of contracts is clearly apparent in the legislation of 1888. So that 
under the law of 1888, which is the law still in force, although the phraseology has been 
changed in process of codification, no estimate whatever was either required or author
ized to be made covering that portion of the bridge contract which relates to super
strUcture. 

I am of the opinion, therefore, that the word "bridge" in section 2358 and in sec
tions 2353 and 2354 is not, in the light of the legislative history sufficient to permit 
the conclusion that said section 2358 prohibits the making of a contract for a bridge 
superstructure at a price in excess of any estimate; for no estimate is required or auth
orized to be made for such contract. In reaching this conclusion I have taken into 
consideration certain decisions of courts which I will now discuss. 

In Bridge Co. vs. Campbell, 60 0. S. 406, a bridge company was denied the right 
to recovery against the county for a bridge consisting both of substructure and super
structure consti>ucted under an alleged contract with the county commissioners who 
had ignored every provision of law. After quoting the statutes beginning with section 
795 and ending ";ith section 800 Burket, Judge in delivering the opinion of the court, 
says at page 425: 

''No notice of the proposed levy was publ!shed; nor record of the contract 
was entered in the minutes of the commissioners by the auditor; no plans or 
specifications were ever made, approved or deposited with the auditor; no con
tract was ever submitted by the commissioners to the prosecuting attorney 
for his approval, and none was ever approved by him. 

"These omissions are fatal .o the validity of the contract, and by force of 
the above cited sections of the statute, the contract is totslly void and imposed 
no obligation on either party to it." 

It will be seen that the commissioners in proceeding as they did in this case ignored 
all the provisions of the statute. The decision, therefore, is not narrowed to the single 
point now under discussion and cannot be regarded as an authority in point either way. 

In State ex rei. vs. Biddle, 3 N. P., 173, the facts as stated in the opinion of the 
court show that the commissioners attempted to purchase at private sale a bridge con
sisting of both substructure and superstructure without any record or proceeding 
showing that any contract of any kind had been entered into. The facts are sub· 
stantially the same in this case as in the case of Bridge Co. vs. Campbell, supra. In
deed, the p9.rties are the same and suspicion arises that the facts are exactly the same. 
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Accordingly the same conclusion must be reached as to the Nisi Prius decision as has 
already been expressed respecting the supreme court decision. 

In State ex rei. vs. Amlin, 13 0. D. N. r., 334, these statutes were considered but 
the question involved in the case pertains principally to the substructure and the court's 
consideration thereof on page 339 shows that the distinction between the substructure 
and the superstructure was in his mind. On page 341, however, section 800, revised 
statutes, now section 2358, General Code, is considered in the following langu_!lge: 

"It is further claimed that defendants let the contract for the super
structure for more than the engineer's estimate of the cost thereof * * * 
Section 800, revised statutes, provides that 'no contract or contracts shall be 
made for any • * * bridge or bridge substructure * * * at a price 
in excess of the estimates in thi9 chapter required to be made.' 

"Defendants contend that this does not refer to superstructures. A bridge 
proper consists of two parts, substructure and superstructure. The section 
mentions 'bridge or bridge substructure.' By the use of both terrns the legisla
ture clearly intended to express more than the substructure. By the word 
'bridge' may have been meant the entire structure, substructure and super
structure or it may have intended to give to the word the meaning properly 
given it, and to have referred to the superstructure. In eithet event I must 
conclude that within the contemplation of this section the county commis
sioners had no authority to make a contract for any superstructure for a sum 
in excess of the estimate under their direction by the county engineer." 

Here, then, is an express holding which is contrary to the conclusion which I have 
stated. However, the injunction was granted on other grounds as is apparent from a 
reading of the entire decision and inasmuch as the contract for the entire bridge in
c! uding both substructure and superstructure was a single one, the expression of opinion 
which I have quoted was not necessary to a decision in the case. It will be seen that 
Judge Williams, who rendered the opinion, did not consider section 800, Revised Statutes, 
in its relation to the other sections in the chapter of which it was a part, and that he 
merely assured that an estimate covering the superstructure as well as the substruc
ture was both authorized and required by such other sections. This I have shown to 
be erroneous. Hence, in spite of the fact that a common pleas court has expressed a 
view contrary to that which I have stated, I have felt obliged to adhe1e to that view. 

In State ex rei. vs. Huston, 4 :l\. P. (N. S.), 423, a decision of Judge Bigger of the 
same court as that which decided the case last discussed, the distinction between sec
tions 795 and 796 R. S., is clearly pointed out and made a ground of decision on page 
425. The court sustained a motion made by defendants (the bridge contractors) to 
strike from the petition an averment that in letting a contract for a superstructure 
the commissioners had failed to have plans, specifications and estimates made by the 
engineer. The holding is that section 795 relates wholly to the substructure and that, 
therefore .. the failure of the commissioners to comply with it cannot invalidate a con
tract for the superstructure. This is in accordance with the view I have expressed 
and in so far as it is, it is inconsistent with the decision in State ex rei. vs. Amlin, supra. 
It is fair to say, however, that Judge Bigger was not called upon to consider the effect 
of section 800, Revised Statutes. In fact no court has ever considered the inter-rela
tion of sections 800 and 796, revised statutes, being sections 2358 and 2344 and 2345, 
General Code, respectively, which it seems to me is clearly required by the question 
wlu<>h you ask. 

In State ex rei. vs. Snyder vs. Commissioners, 2 N. P. (N. S.) 261, the facts are 
very murh like those in the Fulton county case in which the Buchanan Bridge Co. 
was a party, above cited, in that none of the provisions of law were complied with. 
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The court in deciding the case ignores the distinction between sections 795 and '796, 
and on page 269 says: 

"Not until plans, specifications, etc., are prepared by the commissioners 
or by some competent architect or civil engineer for them, with an estimate 
of the cost in detail and in the aggregate of any particular bridge, all of which 
shall be approved by a majority of the commissioners with the county auditor 
and the county surveyor, and all these things on file in the auditor's office, 
have agents of bridge companies, or others, any business to transact with the 
commissioners, much less any right to prepare their own plans and specifica
tions, drive a bargain with the commissioners, pncure their own signature to 
a contract, with their own plans and specifications attached, without any public 
light thrown upon it." 

This decision is quite inconsistent with that of Judge Bigger in the case last cited 
and ignores the plain language of the statute. I cannot escape the conclusion that it 
is erroneous. It was purely obiter so far as being necessary to support the judgment 
in the case is concerned, therefore I feel justified in ignoring it. 

It will be seen, therefore, that the decisions of the Nisi Prius courts upon ques
tions incidentally involving the single question which you present are not harmonious; 
so that there is no well established judicial interpretation of the secoion involved in 
an answer to your inquiry. I have felt justified, therefore, in pursuing my own ipvest 
tigation into the legislative history of these sections with a view to ascertaining wha
the real intention of the general assembly was. That investigation has completely 
satisfied me and has led to the adoption of the conclusion which I have reached, which 
is that your first question, in so far as it relates to a contract for tl:ie superstructure, 
must be answered in the affirmative, because the commissioners are not authorized or 
required to have an estimate made covering the superstructure; and because further 
when bridge contractors offer their own plans and specifications and bid on them their 
bid itself becomes the "estimate." 

I will now cons,ider your second question in so far as it relates to the contract for 
the superstructure. I am satisfied that this question must be answered in the nega
tive. That is, plans and specifications for the superstructure submitted by a bidder 
are not to be approved by the commissioners, auditor and surveyor under sedtion 2350. 

This, it seems to me, necessarily follows from the provisions of sections 2346 and 
2347 above quoted. These sections explicitly require that proposals for bridge super
structures shall be opened on the date stipulated in the advertisements for bids and 
that the contract shall be awarded at the same time. They also require that when the 
contract is awarded the plans and specifications shall be filed in the office of the auditor. 
Now, the provisions of section 2350, above quoted, are to the effect that the plans, 
etc., which are to be submitted to the commissioners, auditor and county surveyor 
shall not be filed in the office of the county auditor until they are so approved; and 
it is clearly the intention of this section, which must be read in connection with section 
2352 that the filing of the plans, so approved, in the office of the auditor, is for the 
purpose of permitting prospective bidders to inspect them. Said section 2352, pro
vides: 

"When plans, drawings, representations, bills of material, specifications 
and estimates are so made and approved, the county commissioners shall give 
public notice in two of the principal papers of the county * * * of the 
time when and place where sealed proposals will be received for * * * the 
erection of such * * * bridge or substructure * * * and a contract 
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based on such proposals will be awarded • * *. The notice shall • * • 
state when and where such plan or plans, descriptions, bills and specifications 
can be seen." 

It is clear then that the plans which are to be approved by the commissioners, 
auditor and surveyor are plans upon which competitive bids are to be invited before 
the contract is let; and further, by reading the related sections together it is equally 
clear that such plans are those which relate to the substructure only and not to the super
structure. How could it be otherwise? If when a bidder submits plans with his bids 
those plans are then to be advertised again for competitive bidding, in that case any 
bidder at such subsequent competitive bidding would also be entitled to submit plans 
with his bid by virtue of section 2344, and in case new plans were accepted by the 
county commissioners the process would have to be repeated an indefinite number of 
times. The conclusion is unavoidable that the procedure with respect to s'uperstruc
tures is entirely distinct from that in respect to substructures; that, by virtue of sec
tions 2346 and 2347 the C'ommissioners have the right to accept plans offered and bid 
upon by a bidder, and that when they are so accepted, and a contract is thereby entered 
into the same must be filed in the office of the auditor. The transaction is then at 
an end. 

I will now consider your first question, assuming that it may relate to a contract 
for a substructure. This question involves consideration of the last clause of section 
2343 above quoted, which is as follows: 

"Nothing in this section shall prevent the commissioners from receiving 
from bidders on iron or reinforced concrete substructures for bridges the neces
sary plans and specifications therefor." 

In my opinion this provision not being followed up by other provisions like those 
found in sections 2346 and 2347 is not to be construed like the similar provision relat
ing to contracts for superstructures. I am of the opinion that notwithstanding that 
bidders on iron or reinforced concrete substructures have the right to submit their own 
plans and specifications, yet a contract for the substructure may not be let on such 
plans and specifications in excess of the estimate required by section 2343 to be made 
of the cost of building such substructure. It will be well to have the engineer make 
an estimate of the cost of an iron or reinforoed concrete sUbstructure so that no con
fu'sion may arise by reason of his failure so to do. 

I am of the opinion, then, that your first question, in so far as it relates to the 
substructure, must be answered in the negative, although it has been answered in the 
affirmative in so far as it relates to the superstructure. 

I have reached the first two conclusions above expressed very reluctantly. It 
would be much more pleasant to ignore the plain language of the statutes, as one or 
two of the Nisi Prius courts have done, upon the theory that the legislature must have 
intended to protect the county treasury by providing for full and free competition in 
letting bridge contrac'ts. I do not believe, however, that it is good law to disregard 
and virtually set aside statutory provisions on the ground that they are unwise or 
impolitic. I suppose that some would say that the statutes, as I have construed them, 
encourage monopoly ana are vicious in a high degree. If this be the case the fault 
lies in the legislature, for it was clearly and unmistakably the intention of the general 
assembly to make possible, at least, the elimination of competit1on with respect to the 
construction of bridges according to any specified plans, and to substitute therefor 
competition in plans. To be sure this is not destroying competition entirely. Com-

12-Vol. 11-A. G. 
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petition is of two kinds, viz.: in price and in quality of goods. Evidently the general 
assembly supposed that plans for the construction of a bridge were considerations of 
quality, and that competition in plans was worth while even at the expense of compe
tition in price. If this be wrong or unwise it is for the legislature to correct. 

355. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

INHERITANCE TAX LAW-WHO EXEMPT FROM INHERITANCE TAX
HALF BROTHER CONSIDERED BROTHER WITIDN THE LAW. 

Under; amended sections 5331 and 5333, of the inheritance tax law, the exemption to 
brothers, sisters, nephews and nieces was abolished. These amended sections became 
effective upon its passage and approval May 5, 1913. 

Where there is no express provision in an act amendatory of an inheritance tax statute, 
inconsistent with the general provisions of section 26 of the General Code, the provisions of 
the prior law will be regarded as controlling of the taxes from estates becoming subject thereto 
before the amendment and these exceptions apply to the taxation of inheritance created 
prior to ·May 5, 1913, although the tax has not yet been collected. 

Within the meaning of the statutes, a half brother is considered a brother. 

CoLUMBus, 0Hro, July 16, 1913. 

RoN. M. F. MERRIMAN, Prosecul:.ing Attorney, Gallipolis, Ohio.· 

DEAR Sm:-I beg to acknowledge receipt of your letter of May 1st requesting my 
opinion upon the following questions: 

"First. Does the fact that a legatee or devisee is a brother of a decedent 
exempt him from the payment of the collateral inheritance tax? 

"Second. Does the fact that such devisee is the son of a brother exempt 
him from the payment of the tax? 

"Third. Is a half brother exempt from the payment of the tax? 
"Fourth. Is the son of a half brother exempt from the payment of the 

tax?" 

The statute, the construction of which is involved, is as follows: 

"Section 5331. All property within the jurisdiction of this state, and 
any interests therein * * "' which pass by will or by the intestate laws 
of this state * * * to a person * * * other than to or for the use 
of the father, mother, husband, wife, brother, sister. niece, nephew, lineal 
descendant, adopted child * * * or the lineal descendants thereof, or 
the lineal descendants of an adopted child, the wife or widow of a son, the 
husband of the daughter of a decedent shall be liable to a tax of five per cent. 
of its value, above the sum of two hundred dollars. * "' m 

It seems to me that the answer to your first question is perfectly apparent upon 
the face of the statute. If the legatee or devisee is a brother of the decedent himself, 
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the section does not apply to his interest at all. Contrary would, of course, be true 
if the legatee or devisee were the brother-in-law of the decedent. In Re Bates' Estate, 
7, X. P. 625. 

The answer to your first question carries with it the answer to your second because 
such a person as is referred to in your question would be a "nephew" within the mean
ing of the statute. In re Bates' Estate, supra. 

Your third question raises the query as to whether or not a b10ther of the half
blood is u "brother" within the meaning of the statute. This question was decided in 
the affirmative in u case entitled In Re Ormsby's Estate, 7 X. P. 542. This is a Nisi 
Prius derision and is not well reported. 1 am of the opinion, however, that upon 
principle it is correct. Although exemptions from taxation are to be strictly construed, 
yet the enumeration of relatives in section 5331, General Code, does not, strictly speak
ing, con..«titute a list of exemptions. The tax is denominated a collateral inheritance 
tax, and the legislative history of inheritance taxation in this stete discloses that 
01iginolly, at any rate, the inheritances not subject to the collateral inheritance tax 
were to be taxed as direct inheritances. Therefore, this is not a case of exemption 
from taxation but rather of the exclusion of certain things for the purpose of definition 

by this method. That being the case I am of the opinion that the word "brother" 
should be used in its popular sense so as to include a brother of the half-blood as well 
as a brother of the whole: blood. 

Similar reasoning would lead to an affirmative conclusion with respect to your 
fourth question. In other words, I am of the opinion that the test as to what con
stitutes a "brother" is to be applied for the purpose of ascertaining what constitutes a 
"nephew." 

I feel impelled to inject into the discussion of the general topic suggested by your 
letter u question which you do not directly ask. It so happens that about the time 
I received your letter, though in all probability subsequently to the death of the 
decedent concerning whose estate you inquire, the general assembly amended sections 
5331 and 5333, General Code, so as to abolish the exemptions to brothers, sisters,· 
nephews and nieces concerning the application of which language of the old statute 
you inquire. 

The amendatory act will be found in 103 0. L. 463, passed April 15, 1913, and 
approved May 5, 1913. Section 5331, General Code, seems to be a law "providing 
for a tax levy" within the meaning of section 1d of article II of the consoitution as 
amended. It satisfies three tests suggested by the court in the recently decided, and 
not yet reported, case of State ex rei. Schreiber vs. :\lillroy, in that it provides for the 
levy of a specific rate upon definite subjects of taxation for definite purposes, and thus 
contains all the elements of a tax levy. Furthermore, the law itself makes the levy 
so that the interposition of rto local or executive levying authorities is necessary in 
order that the levying power ~hall be exerted, and, therefore, this law became effective 
immediately upon its passage and approval, viz.: on May 5, 1913. 

I take it that on the date on which this law became effective the estate or estates, 
concerning which you inquire, had not been settled and the taxes on the taxable inher
itances therein had not been paid. The question would, therefore, arise as to what 
law, as between the old statute and the new statute governs the taxation of these 
inheritance~, which question is rendered more acute perhaps by the decision of the 
supreme court in the case of Friend vs. Levy, 76 0. S. 26. This case, however, care
fully examined, constitutes a complete answer to the suggested question. It involved 
the question as to the time of taking effect of the repeal of the former direct inheritance 
tax law. The repealing act contained an exception to the effect that the estates in 
which the inventory had already been filed at the date of the passage of the act should 
be subject to the repealed law. The supreme court first found this exception to be 
unconstitutional, and therefore void. Nevertheless, the court found that the general 
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assembly in incorporating this exception in the repealing act conclusively evinced an 
intention to take the repeal out of the operation of the general provisions of section 79, 
revised statutes, now section 26, General Code, which provides that: 

"Section 26. Whenever a statute is repealed or amended, such repeal 
or amendment shall in no manner affect pending actions, prosecutings, or 
proceeding, civil or criminal, and when the repeal or amendment relates to 
the remedy, it shall not affect pending actions, prosecutions, or proceedings, 
unless so expressed, nor shall any repeal or amendment affect causes of such 
action, prosecution or proceeding existing at the time of such amendment or 
repeal, unless otherwise expressly provided in the amending or repealing act." 

The court was of the opinion that the exception in the repealing act before it, 
though void, constituted an "express provision" inconsistent with the general rule of 
present section 26 within the meaning of that section, in that its use showed that the 
legislature did not intend the general statute to apply. 

A careful examination of the decision will show, however, that the court regarded 
section 79 R. S., now section 26, General Code, as generally app\icg,ble to a case of this 
sort. That is to say, the right to collect an inheritance tax from the inheritor's portion 
of the estate of a decedent dying prior to the amendment of the inheritance tax law 
was evidently regarded by the court as either a "proceeding" or a "cause of proceeding" 
within the meaning of the statute, Therefore, it seems that where there is no express 
provision in an act amendatory of an inheritance tax statute, inconsistent with the 
general provisions of section 26, General Code, the provisions of the prior law will be 
regarded as controlling the collection of the tax from estates becoming subject thereto 
before the amendment. 

Inasmuch as the act in 103 0. L. 463 contains no provision inconsistent with the 
general rules of section 26, General Code, I am of the opinion that the conclusions 
already expressed apply to the taxation of inheritances created prior to May 5, 1913, 
although the tax has not yet been collected. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attmney General. 
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359. 

SCHOOL PROPERTY -BOARD OF EDUCATIO~ :\IA Y ISSUE AND SELL 
BO~DS-A:\IOTJXT OF BONDS MAY BE ISSUED AND SOLD ONE 
YEAR-ORDER TO ISSUE BONDS SHALL BE MADE AT REGULAR 
:MEETI~G OF BOARD. 

In order to obtain or improve school property, a board of education may issue and sell 
bonds. No greater amount of bonds can be issued in one year than would equal the aggre
gate of a tax at the rate of two mills for the year next preceding such issue. 

The order to issue bonds shall be made only at the regular meeting of the board and by 
a two-thirds vote of the full membership of the board. 

CoLUMBus, Omo, June 13, 1913. 

HoN. CLARK Goon, Prosecuting Attorney, Van Wert, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of June 4th in which you 
request my opinion upon the following question: 

"The board of education of York township of this county is compelled 
to construct a new school building in the village of Elgin at a cost of about 
$3,500; they have on hand in their building fund about $1,700; they have 
increased their levy so that it will yield them the other $1,800 during the year 
1914. They desire to proceed with the construction of this building. Can .. 
they do so and borrow the remaining $1,800 for a year, or can they call a 
special election and vote on a bond issue for the amount?" 

1t seems to me that your question is sufficiently answered by a consideration of 
section 7629 of the General Code which is as follows: 

"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from tPxes, 
as occasion requires, may issue and sell bonds, under the restrictions and 
bearing a rate of interest specified in sections seventy..;;;ix hundred and twenty
six and seventy..;;;ix hundred and twenty..;;;even. The board shall pay such 
bonds and the interest thereon when due, but provide that no greater amount 
of bonds be issued in any year than would equal the aggregate of a tax at the 
rate of two mills, for the year ne:~:t precedihg such issue. The order to issue 
bonds shall be made only at a regular meeting of the board and by a vote of 
two-thirds of its full membership, taken by yeas and nays and entered upon 
its journal." 

This department has previously held that under this section a vote of the electors 
is not required in order to authorize the borrowing of necessary money. If, therefore, 
the levy of two mills on the duplicate of the preceding year will produce the necessary 
amount-and I take it from the facts you state that this must be so-the solution of 
your question would seem t{) follow. 

Boards of education have no authority to borrow money otherwise than by the 
issue of bonds under this section, or the preceding, except for the purpose of meeting 
obligations already lawfully incurred. This is by virtue of section 5656 of the General 
Code to which I tefer you. You will readily observe that this section is not available 
in the case which you ptesent. Very truly yours, 

TIMOTHY 8. HOGAN1 

Attorney General. 
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362. 

COUNTY COMMISSIONERS-PuRCHASE OF TOLL BRIDGE BEWNGING 
TO PRIVATE CORPORATION-VOTE OF ELECTORS. 

County commissioners may lawfully purchase or condemn toll bridge belonging to a 
private corporation at a cos( in excess of 818,000, without submitting the question of the 
policy of the expenditure to a tote of the electors. 

CoLUMBus, Omo, July 9, 1913. 

HoN. D. F. DuNLAVY, Prosecuting Attorney, Jefferson, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of June 13th in which you 
request my opinion upon the following question: 

"May the county commissioners pmchase a toll bridge belonging to a 
private corporation at a price in excess of $18,000 without submitting the 
question of the policy of the expenditure to a vote of the electors?" 

As you state, there are only two sections of the General Code which need he con
sidered in connection with this question, viz.: Sections 7566 and 5638, which are as 
follows: 

"Section 7566. The county commissioners of a county in which there is 
a toll bridge, or a bridge owned by a person or corporation authori::ed by I 'IW 

to charge and collect toll for crossing it, may pUrchase such bridge, with the 
approaches, at a price agreed upon by them and the owners of the bridge. If 
they are unable to agree with the owners thereof, upon such purchase and 
sale, the commissioners may appropriate it." 

"Section 5638. The county commissioners shall not levy 1 tax, appro
priate money or issue bonds for the purpose of building county buildings, 
purchasing sites therefor, or for land for infirmary purposes, the expenses of 
which will exceed $15,000.00, except in case of casualty, and as hereinafter 
provided; or for building a county bridge, the expense of which will exceed 
$18,000.00, except in case of casualty, and as hereinafter provided; or enlarge, 
repair, improve, or rebuild a public county building, the entire cost of which 
expenditure will exceed $10,000.00; without first submitting to the voters of 
the county, the question as to the pclicy of making such expenditure." 

As you state in your letter, the power granted in section 7566 is an unqualified 
one; but section 5638, being of later date, would control, if at all applicable to the 
purchase or a bridge. 

However, in my opinion, section 5638 is not applicable to the purchase of a toll 
bridge. The language of the statute is to the etfect that the commissioners shall not 
make an expenditure "for building a county bridge" without first submitting, etc. 
There is no reason of policy for making any distinction between the building of a bridge 
and the purchase of a toll bridge with respect to the requirement of submitting the 
question to the electors. The anomaly, however, is the result of the legislature's 
action. The sections are too plain to admit of any forced construction. 

I am, therefore, of the opinion that the county commissioners may lawfully pur
chase or condemn a toll bridge belonging to a private corporation, at a cost in excess 
of $18,000.00, without submitting the policy of the expenditure to the vote of the 

·electors in the manner provided by section 5638, et seq, General Code. 
You also ask my opinion as to whether or not a levy for the so-called "Mothers' 
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Pension Fund" may be made this year. I enclose herewith copy of opinion to Hon. 
Cyrus Locher, prosecuting attorney of Cuyahoga county, which answers this question. 

365. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

HOUSE BILL No. 678 SUBJECT TO REFERENDUM-ANNUAL BUDGET
COUNTY COMMISSIONERS-BLIND RELIEF. 

House BiU No. 678, 103 Ohio Laws, 888, did 1Wt go into effect immediately upon its 
passage, but is subJect to reff:T"endum, and does 1Wt go into effect until ninety days aftf:T" 
filing in the office of the secretary of state. This biU was 1Wt in effect at the time that the 
annual budgets are required by law to be filed, viz.: the first Monday in June, 1918. 

The county commissioners are authorized to levy a tax at a limited rate for the relief 
of the needy blind, and if they fail to make an estimate for budget purposes for blind relief, 
the bwl.get commission is without powf:T" to authori<.e any such levy. 

CoLUMBUs, OHIO, July 9, 1913. 

HoN. THOMAS L. PoGUE, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR SIR:-! beg to acknowledge receipt of your letter of June 9th, requesting 
my opinion upon the following questions: 

1. "Did House Bill No. 678, 103 Ohio Laws, 833, go into effect immedi
ately upon its passage? 

2. "If the first question be answered in the affirmative, was there any 
authority, on the first Monday in June, for any county officer to submit, and 
for the budget commission to allow, a levy for the blind relief fund? 

3. "If the first question be answered in the negative, and if it be proper 
for the budget commission to allow an estimate for the blind relief fund, what 
board or officer should make and certify the estimate?" 

The law to which you refer is entitled "An act to create an Institution for the 
Relief of the Needy 13lind." It establishes a state institution, "to mean under this act 
a board," for the purpose mentioned. The board thus created is authorized to levy 
taxes in the following language: 

"Section 8. ln addition to the taxes levied by law for its purposes, the 
said board may certify to the said auditor of state, to be levied and collected 
as other taxes, a state tax not to exceed one-sixth of one mill on the dollar, to 
be levied and collected upon the taxable property of the state for the purpose 
of creating a fund for the blind as herein provided. Provided, however, that 
such levy shall he subject to the limitations provided by law upon the maxi
mum and combined maximum rates of taxation. After the passage of this act 
and on the demand of the state treasurer the treasurers of the respective 
counties shall transfer and pay over to the state treasurer all moneys in their 
possession under present levies for the relief of the blind." 

Section 10 of the act repeals all former 'provisions of law relating to the relief of 
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the needy blind, including section 2969, General Code, by virtue of which the county 
commissioners have been heretofore authorized to make levies for this purpose. 

It is clear, therefore, that if the repealing section took effect prior to the first 
Monday of June, county commissioners would not be authorized to certify any levy 
for the relief of the blind; nor would any other county authority be authorized to do 
so. The only authority of law for making such a levy would be that found in section 
8, above quoted. 

The question, therefore, is squarely presented as to whether or not the provisions 
of section 8, which have been quoted, constitute the entire law found in 103 0. L. 833, 
a ''law providing for t.l.x levies" within the meaning of section ld of article 11 of the 
constitution, as recently amended. 

In an opinion to the tax commission of Ohio, relating to the time of taking effect 
of the so-called Kilpatrick bill, amending sections 5 649-2 and 564!!-3, General Code, 
I expressed the view that an act authorizing a levy to be made by some local or execu
tive officer or board is not an act "providing for tax levies" within the meaning of the 
constitutional provision above cited. The question upon which that opinion was 
rendered was before the supreme court in the recent case of State ex rei. Schreiber vs. 
Milroty, which had been submitted 'to the court when I received your letter but had 
not yet been decided. In the meantime the supreme court has decided the case in 
question and has sustained the view that the so-called Kilpatrick act is not an "act 
providing for tax levies," and will not therefore become effective until ninety days 
after it was filed by the governor in the office of the secretary of state. 

The court's decision, however, is upon a different ground than that of which I have 
spoken in this letter. The co'urt apparently interprets in its opinion the phrase "l11ws 
providing £or tax levies" by furnishing a definition to the effert that, in order that a 
law may be one which "provides for tax levies," it must designate the purpose for 
which the levy is to be made, must prescribe the rate which is to be or may be levied, 
and must designate the subjects of taxation upon which the rate is to be leVied. It 
was because sections "5649-2 and 5649-3, General Code, which were amended by the 
act before the court, did not incorporate all three of these elements that the court held 
that it was not in the excepted class but was subject to referendum. 

The coUrt "did not find it necessary, therefore, to pass upon the question as to 
whether or not a law which merely authorizes a levy of taxes upon designat~ property, 
for a specific purpose, at a limited rate, does constitute a "law providing for a tax 
levy." The question, therefore, c.annot be regarded as settled. I have, however, 
already expressed my opinion upon the general proposition in the letter to the tax 
commission, above referred to, a copy of which you have. My opinion has not, I con
fess, been strengthened by examination of the supreme court's decision. I am prepared 
to go so far as to state that it is at least inferable from the court's opinion that the 
view which I hold would not be accepted by the court. However, the question has 
not been passed upon, and perhaps was not considered by the court. I, therefore, 
feel obliged to adhere to my opinion, and to hold that a law which merely authorizes 
some tribunal other than, and subordinate to, the legislature of the'state to make a tax 
levy is not a ''law providing for a tax levy." 

Now, the act in question i.s clearly a law such as I have been discnssing. It does 
not requir~ an annual levy; it leaves the question as to whether or not a fund shall be 
provided from year to year to the judgment and discretion of the so-called "institution." 
It merely confers authority to make the l~vy, and dcies not impolle any duty so to do. 

Therefore, it is my opinion, for reasons more completely stated in the previous 
opinion referred to, that the act found in 103 Ohio Laws, 833, is not at present in effect, 
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and was not in effect at the time on which the annual budgets are required by law to 
be filed, namely: the first :\Ionday in June, 1913. 

Your second question, which assumes an affirmative answer to your first question, 
is obviated by the negative answer which I have returned thereto. 

I shall answer your third question in the light of the conclusion reached with 
respect to your first questions, and without considering the constitutionality of present 
section 2969, General Code, which, I am compelled to state, has been seriously ques
tioned in the courts. 

The operation of this section is not in any way interfered with by the act to which 
you refer, passe.ll February 18, 1913, and filed in the office of the secretary of state 
March 10, 1913, 103 Ohio Laws, page 60. This act amends sections 2967, 2967-1 and 
2968, General Code, so as to abolish the blind relief commissions and to extend their 
powers and duties to county commissioners. It does not, however, a.mend section 
2969, nor did it take effect until after the first Mondqy in June. 

Section 2969 need not be quoted. It merely au'thorizes the county commissioners 
to levy a tax at a limited rate for the purpose of providing for the relief of the needy 
blind. It is perfectly clear on its f.we, and its meaning is not qualified by any related 
sections. The power to levy taxes for the relief of the blind is vested in the county 
commissioners. If the commissioners fail to make an estimate for budgetary purposes 
for blind relief the budget commission is without power to authorize any such levy. 

You state in your letter that the budget commission of Hamilton county has 
received an alleged estimate, submitted by the ptobate judge. Obviously, this estimate 
cannot be considered. 

Very truly yours, 
TrMO'l'HY S. HoGAN, 

Attorney General. 
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370. 

CLERK HIRE-POWER OF COUNTY COMMISSIONERS TO ALLOW CLERK 
HIRE-POWER OF COMMON PLEAS JUDGE TO ALLOW ADDI
TIONAL CLERK HIRE. 

When the county commissioners have fixed an aggregate sum for clerk hire during the 
year at a time designated, they have no power subsequently to take further action increasing 
the amount of such allowance, when the aggregate amount was then equal to or less than the 
11U137imum amount allowed by law. 

Under section 2980, General Code, a common pleas judge may allow such additional 
amount of money as he deems necessary to pay the salaries of clerks, deputies, bookkeepers 
or other employes as may be required, and upo;, such allowance the county commissioners 
shall transfer to the.general county funds, such amounts as may be necessary to pay such 
salary or salaries. 

CoLUMBUs, Omo, July 2, 1913. 

HoN. W. V. WRIGHT, Prosecuting Attorney, New Philadelphia, Ohio. 

DAER Sm:-Under date of January 23, 1913, you requested my opinion M follows: 

"On the 29th of November, as provided by section 2980, Code, the probate 
judge of ·this county prepared and filed with the county commissioners a de
tailed statement of the probable amount necessary to be expended for deputies, 
clerks and other employes, showing in detail the requirements of his said office 
for the year beginning January 1st, next thereafter. 

"The commissioners in fixing an aggregate sum to be expended for such 
period, acting under the belief that the common pleM court judge had power 
to make additional allowance should such office require it, without regard as 
to whether the amount so fixed by the said board should be equal to or less 
than the aggregate amount due the said office· by computing the proper per 
cent. of the fees, costs, etc., collected for the use of the county in such office, 
fixed an amount less than the aggregate amount so due the said office. 

"The commissioners now realize that the allowance made the said probate 
judge is entirely inadequate, and the common pleM judge is entirely inadequate, 
and the common pleas judge being powerless to act in the premises, may they 
now correct their record so M to allow the said probate judge the aggregate 
amount to which his office is entitled?" 

Sections 2980 and 2980-l of the General Code provides M follows: 

"Section 2980. On the twentieth of each November such officer shall 
prepare and file with the county commissioners a detailed statement of the 
probable amount necessary to be expended for deputies, assistants, bookkeepers 
clerks and other employes, except court constables, of their respective offices, 
showing in detail the requirements of their offices for the year beginning 
January 1st next thereafter, with the sworn statement of the amount expended 
by them for such I).SSistants for the preceding year. Not later than five days 
after the filing of such statement, the county commissioners shall fix an aggre
gate sum to be expended for such period for the compensation of such deputies, 
MSistants, bookkeepers, clerks or other employes of such officer, except court 
constables, which sum shall be reasonable and proper, and shall enter such 
finding upon their journal. 

"Section 2980-1. The aggregate sum so fixed by the county commissioners 
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to be expended in any year for the compensation of such deputies, assistants, 
bookkeepers, clerks or other employes, except court constables, shall not exceed 
for any county auditor's office, county treasurer's office, probate judge's office 
county recorder's office, sheriff's office or office of the clerk of courts, an aggre
gate amount to be ascertained by computing thirty per cent. on the first two 
thousand dollars or fractional part thereof, forty per cent. on the next eight 
thousand dollars or fractionn.I part thereof, and eighty-five per cent. on all over 
ten thousand dollars of the fees, costs, percentages, penalties, allowances and 
other perquisities collected for the use of the county in any such office for 
official services during the year ending September thirtieth next preceding the 
time of fixing such aggregate sum; provided, however, that if at any time 
any one of such officers require additional allowance in order to carry on the 
business of his office, said officer may make application to a judge of the court 
of common pleas, of the county wherein such officer was elected; and thereupon 
such judge shall hear said application and if, upon hearing the same, said judge 
shall find that such necessity exists he may allow such sum of money as he 
deems necessary to pay the salary of such deputy, deputies, assistants, book
keepers, clerks or other employes as may be required, and thereupon the 
board of county commissioners shall transfer from the general county fund to 
such officer's fee fund, such sum of money as may be necessary to pay said 
salary or salaries . 

. ' 'When the term of an incumbent of any such office shall expire within the 
year from which such an aggregate sum is to be fixed, the county commis
sioners at the time of fixing the same, shall designate the amount of such aggre
gate sum which may be expended by the incumbent and the amount of such 
aggregate sum which may be expended by his successor for the fractional 
parts of such year." 

The question presented depends for its solution on the proper construction of the 
statutory provisions above noted. The precise question being one as to the power of 
the county commissioners, the determination of the question may safely proceed on 
the inquiry as to whether or not such power has been vested in them by statute; for 
it is clear that as to any subject matter they ha~e only such powers as are thus given 
them. 

"The board of county commissioners can exercise only stich powers as 
are conferred upon them by law." 

State ex rei. vs. Yeatman 22 0. S. 546, 551. 
Commissioners of Mahoning Co. vs. Ry. Co. 45 0. S. 401, 403. 
Commissioners of Medina Co. vs. Leighty I. C. C. (n. s. 431). 
And it is likewiSe clear that when power with reference to a given subject matter 

is conferred by statute, such power must be exercised in substantial compliance with 
the directions of the statute. 

Treadwell vs. Commissioners, 11 0. S. 183, 190. 
State ex rei. vs. Yeatman 22 0. S. 553, 554. 
Ritter vs. Railway Co., 6 N. P. (n. s.) 161, 166. 
Section 2980 provides that not later than five days after the filing by one of the 

officers designated in section 2979 of the statement of the probable amount necessary 
to be expended for clerk hire in his office for the ensuing calendar year, the county 
commissioners shall fix an aggregate sum to be expended for such purpqse during the 
year, and further provides that the sum so fixed shall be reasonable and proper and 
that the finding of the commissioners shall be entered upon their journal. 

The direction of the statute as to th~ time within which the commissioners are to 
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make the allowance is stated in negative terms and in this respect exhibits the features 
of a mandatory statute. 

However this may be, it is clear that the express terms of the statute make pro
vision for but one aggregate allowance by the county commissioners; for it provides 
that at the time designated they shall fix an aggregate sum which shall be reasonable 
and proper in amount, an·d it follows that if the amount to be fixed by the commis
sioners at the time directed by the statute is to be one reasonable and proper to meet 
the requirements of the office for clerk hire during the ensuing year, no other or further 
allowance on their part is contemplated by the statute. Nor is there anything in 
the provisions of section 2980-I which confers any power on the county commissioners 
to make any other or further allowance than that to be fixed at the time directed by 
the provisions of section 2980. 

Section 2980-I was enacted expressly as a supplement to section 2980 and, by famil
iar rules of construction, its provisions are to read, not as standing alone, but in con
nection with section 2980 as well as other statutes relating to the geneml subject matter. 

Section 2980-I provides that the aggregate sum "so fixed" by the county com
missioners for clerk hire in the particular office,· shall not exceed a certain amount 
based on a percentage of the income of the office for the previous year therein desig
nated. The statute in providing for a division of the aggregate amount to be allowed 
for the ensuing year between an inctimbent of the office and his successor in office 
during the year, directs that "at the time of fixing the same" the commissioners shall 
designate the amount to be expended by each. It is thus to be noted that in each 
instance when the provisions of section 2980-I refer to the action of the county com
missioners in fixing an aggregate amount for clerk hire, the reference, reading the sec
tions above noted as standing together, is clearly to the particular time designated in 
section 2980 and none other. I am therefore of the opinion that when the county 
commissioners have fixed an aggregate sum for clerk hire during the year at the time 
designated, they have no power subsequently to take further action ipcreasing the 
amount of such allowance, whether the aggregate amount thus fixed was equal to or 
less than the maximum amount then allowable by them on the basis fixed by the stat
ute. I am confirmed in this opinion by the provisions of 2980-I when read in the light 
of reasons calling for its enactment. There were three defects more or less manifest 
in the practical operation of the law as it stood before enactment of section 2980-I; 
first there was no check on the amount that the county commissioners might fix as an 
allowance for clerk hire for any office other than the requirement that such amount 
should be reasonable and proper, which obviously was a matter wholly within the 
sound judgment and discretion of the county commissioners; on the other hand there 
was no provision for the contingency that the business of such office might necessarily 
require an amount in excess of that fixed by the commissioners; again under the law 
as it then stood, it was legally possible for an incumbent of the office to exhaust the 
aggregate amount fixed as clerk hire for the year, and thus leave his successor in office 
during the year without money for clerk hire during the remainder of the calendar 
year for which the aggregate amount was fixed. 

Section 2980-I in express terms clearly provides for the first and third defects in 
the operation of the iaw as it stood before the enactment of the section, and as to the 
second defect in the operation of the prior law noted, it is just as clear, whatever may 
be said of the scope of the proviso in this section on this point, that the section does 
not in any of its provisions attempt to remedy the defect by conferring any power on 
the county commissioners to incf'ease the allowance fixed by them at the time desig
nated in section 2980. The failure of the legislature to expressly authol'ize the county 
commissioners to increase their allowance for clerk hire up to the maximum amount 
to which the office might be entitled on the income basis fixed by the statute is sig
nificant to the point that it was not the intention of the legislature that they should 



ANNUAL REPORT OF THE ATTORJ'."'EY GENERAL. 1325 

have this power. If it had been the intention of the legislature that the commissioners 
should have this precise power, it is reasonable to believe that it would have been 
granted in express terms. 

The only provision of this section providing for an allowance in excess of that fixed 
by the commissioners at the time designated in section 2980 is that authorizing a judge 
of the common pleas court to make an additional allowance on the application of the 
officer if the necessity therefor is found by the judge. This provision as the power of 
a common pleas judge to make an additional allowance for clerk hire is stated in form 
of a proviso in the statute, and if it is to be thus considered and as such read solely in 
connection with the preceding language of section 2980-I, apart from the provisions 
of other sections, there may be at first blush color to the contention that the right of 
the officer to apply to a common pleas judge is limited to the condition that the county 
commissioners shall have fixed the clerk hire of his office at the maximum amount to 
which the office is entitled on the income basis provided by the statute. It is to be 
noted, however, the county commissioners are not under any direction by force of 
the provision of section 2980-I to fix the aggregate sum for any of the offices named in 
the maximum amount to which such office may be entitled, nor is it contemplated that 
they should in all cases do so. · The only purpose of the enacting clause of this sec
tion, preceding the proviso, is to prescribe an amount beyond which the commissioners 
are not authorized to go in fixing the aggregate sum for clerk hire for such office. And 
considering this proviso as strictly such it seems clear that the words "additional 
allowance" therein are referable to the allowance actually made and fixed in any case 
by the commissioners rather than to the maximum prescribed, and the additional 
allowance provided for is additional to that made by them whether it be equal to or 
less than the maximum. 

However, it is not an appropriate function of a proviso to confer power, but rather 
to qualify, limit or restrain the operation of general terms contained in the previous 
part of the section or act. This proviso does not by its terms in any way qualify, 
limit or restrain that part of section 2980-I which preceded it, but allows full force 
and effect to the provisions of the section prescribing the maximum amount which the. 
commissioners are authorized to fix as clerk hire for any of the offices therein named, 
and, moreover, contains within itself an express and independent grant of power. I 
am of the opinion therefore, that this proviso is not strictly such but it partakes rather 
of the nature of an additional enactment, and as such is to be considered and con
strued in connection with all the sections relating to the subject mattet. 

Sumstein vs. Mullen, 67 0. S. 382, 410. 
In re Day, 181 Ill. 80. 
Probst vs. llitilroad, 139 N. C. 397, 399. 
Georgia Railroad vs. Smith, 128 U.S. 174, 181. 

"It is a well established rule that the provisions of a statute are to be 
construed in connection with all laws in para materia, and especially with 
reference to the system of legislation of which they form a part, so that all the 
provisions may, if possible, have operation according to their plain import." 

Cincinnati vs. Connor, 55 0. S. 82, 89. 

The chapter of which these sections are a part discloses a complete legislative 
scheme providing for a compensation of deputies and clerks in the county offices 
therein named. Prior to the enactment of section 2980-1, as before noted, one of the 
defects in the operation of the law relating to 'this subject matter was that there was 
no provision for 'the contingency that the actual requirements of a particular county 
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office might necessarily call for an allowance in excess of that fixed by the co=is
sioners. By the enactment of section 2980-I, whatever limitations may be implied 
therein on the power of the co=on pleas judge to act, it is certain the legislature has 
not provided for such defects. in the. prior law by granting any authority or power on 
the county commissioners to make an allowance for deputy and clerk hlre in addition to 
that made by them at the time directed by statute: And assuming that the legislature 
intended to meet and provide for this manifest defect in the enactment of this section, 
I am of the opinion that it did so by its grant of power to the common pleas judge, and 
that th'e judge on application may make an additional allowance for clerk hlre in any 
case where he,finds the necessity therefor, whether the sum fixed by the commissioners 
for such purpose be the maximum amount to which the office is entitled or less. 

I might add, by force of th'e rule of construction before noted, that since the enact
ment of section 2980-I, section 2981 is to be read in connection with the provisions of 
the latter statute; and so read the limitation on the compensation of deputies and 
clerks is that such compensation shall not exceed in the aggregate the amount allowed 
by the county commissioners, and the additional allowance, if any, made by the com
mon pleas judge under section 2980-I. 

It is further to be noted that the money allowed by the co=on pleas judge is 
not available until the co=issioners have transferred the same from the general 
county fund to the fee fund of the office affected by such allowance. 

The precise question made in your inquiry is, as to the po~er of the county com
missioners to make an additional allowance for clerk hire for the office therein named, 
but your inquiry assumes that the co=on pleas judge of the county is without power 
to act on the premises stated. On the considerations above noted I am unable to agree 
with the assumption made. I am advised that the common pleas court of Noble 
County (McGinnis, J.) came to a conclusion contrary to that reached by me, holding 
that the common pleas judge was without jurisdictional power to act under section 
2980-I, unless the sum fixed for clerk hire by the commissioners was the maximum. 
This decision was affirmed by the circuit court of that county without report. The 
co=on pleas court of Coshocton County (Nicholas, J.) in a later decision reviews 
the opinion of the judge in the Noble county case and comes to a conclusion sustain
ing the view that the commissioners have authority to make but one allowance for 
clerk hire, and that the co=on pleas judge has power to act even though the sum 
fixed by the commissioners is less than the maximum amount to which the office is 
entitled. It seems to me that the conclusion reached by Judge Nicholas in his con
struction of section 2980-I, as to the power of the co=on pleas judge to act under 
its provision is correct. The contrary construction of this section as to such power 
of the common pleas judge leaves the law still defective in a particular which was 
undoubtedly within the cognizance of the legislature at the time of the enactment of 
the same and which defect was sought to be remedied by the enactment. 

With reference to the power conferred upon the common pleas judge by this sec
tion, I do not apprehend that there can be any valid constitutional objection to its 
exercise by him if he choses to do so. 

State vs. Judges, 21 0. S. 1. 
Walker vs. Cincinnati, 21 0. S. 14 .. 
State ex rei. vs. Cincinnati, 52 0. S. 419, 450, 451. 

I note that your question in form is one as to the power of the county commis
l!ioners to correct their record, but the·'facts stated show that the real question is one 
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as to their power by subsequent action to increase the amount fixed by them as clerk 
hire for the particular office named at the time designated by the statute, and this in 
my opinion they cannot do. 

380. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TOWNSIDP TREASURER-FEES ALLOWED FOR DISBURSI~G FUNDS
DEPOSITORY. 

No compensation is provided by sections 7033 to 7052, for the seruices of the township 
treasurer in disbursing funds placed thereunder. He is entitled to the compensation pre
scribed by section 3318, of all such money actually paid out by him on the order of the 
toumship trustees. This would not include funds placed in the township depository, nor 
those turned over to the treasurer. 

CoLUMBus, Omo, July 24, 1913. 

HoN. lRYING CARPENTER, Prosecuting Attorney, Norwalk, Ohio. 

DEAR Sm:-In your letter of April 4th you inquire: 

"What fee is the township treasurer entitled to for disbursing funds held 
by him under provision of sections 7033 to 7052? Does section 7015 apply to 
such funds? Or is he entitled to two per cent. under section 3318?" 

Sections 7015 and 3318, General Code, provide: 

"Section 7015. The treasurer of such township shall receive and disburse 
all money arising from the provisions of this subdivision of this chapter. He 
shall receive as compensation therefor one-half of one per cent. of the first 
ten thousand dollars, or less, distributed in any one year, and one-fourth of 
one per cent. of any amount in excess of ten thousand dollars, to be paid out 
of the township funds, and he shall not receive other compensation for services 
rendered under such subdivision. 

"Section 3318. The treasurer shall be allowed and may retain as his 
fees for receiving, snie keeping and paying out moneys belonging to the town
ship treasury, two per cent. of all moneys paid out by him upon the order of 
the township trustees." 

It is to be observed that the compensation of the township treasurer under section 
7015 is to be computed upon moneys raised under the subdivision of the chapter of the 
General Code, of which said section is a part. Sections 7033-7052 constitute an entirely 
separate and distinct subdivision of the General Code from that in which 7015 is found, 
and it is therefore my opinion that the compensation prescribed by section 7015 cannot 
be paid to the township treasurer for disbursing money raised pursuant to sections 
7033-7052. 

Examinations of the latter sections disclose that no specific compensation is fixed 
therein for a township treasurer when disbursing money raised by virtue of their pro-
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visions, nor is such treasurer expressly charged with the duty of receiving and paying 
ou~ suc:P money. 

Township trustees are authorized by sec~ion 7051 to levy a general tax upon the 
taxable property in the road district, to provide means to pay the cost of road improve
ments and principal and interest on bonds issued for such purpose, the authority to 
issue bonds being found in other sections of the same subdivision. The moneys so 
raised are township funds and the township treasurer is by reason of that fact the legal 
custodian thereof. 

As no compensation is provided by section 7033-7052 for the services of the town
ship treasurer in disbursing funds raised thereunder, l am of the opinion that he is 
entitled to the compensation prescribed by section 3318 for all of such moneys actually 
paid out by him on the order of the township trustees. This would not, of course, 
include funds placed in the township depository nor those turned over to a succeeding 
treasurer. 

381. 

Very truly yours. 
TIMOTHY S. HOGAN, 

Attorney Generai. 

SURVEY OF FORFEITED LAND-WHEN SURVEYOR MAY NOT COLLECT 
-MEANING OF "HELD IN COMMON WITH SOME OTHER PERSON." 

When a county surveyor makes a survey of forfeited lands, without being authorized 
to do so by the county auditor, the surveyor does not acquire a valid claim against the county 
and his bill for making such survey cannot be legally paid out of the county treasury. 

The phrase "unless it is held in common with some other person" refers to and modifies 
the clause "the tract of land so sold" and not the entire original tract. 

CoLUMBus, Oaro, July 24, 1913. 

HoN. LEVI B. MooRE, Prosecuting Attorney, Waverly, Ohio. 

DEAR S1a:-I desire to acknowledge receipt of your letter of January 26, 1913, 
wherein you inquire as follows: 

"Section 5762, of the General Code, provides in part as follows: 
"The county auditor on making a sale of a tract of land to any person, 

under this chapter, shall give to such purchaser a certificate thereof. If the 
land so sold is not an entire original tract, and the auditor deeiDS it necessary, 
such certificate shall be directed to the county surveyor of the county, requir
ing him to proceed at the request of the purchaser, his heirs or assigns, to 
ascertain the boundaries of the tract of land so purchased, unless it is held 
in common with some other person. 

"The General Code seeins to be silent as to who is to pay the surveyor 
for this work and we desire to know whether this surveyor's bill is paid from 
the comity treasury and charged against the land so sold or does the county 
pay the bill anfi stop at that? Also, what is meant by 'unless it is held in 
common with some other person'? Does that mean unless the entire original 
tract is held in common with some other person or persons?" 

As you st'lte in your letter, there is no statutory provision to pay a surveyor for · 
such work. Since the receipt of your inquiry by this department, the bureau of inspec-
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tion and supervision of public offices has submitted to us a report of its examiner, 
involving the same surveyor's bills, about which you request an opinion. In said 
report it appears that the county auditor never at any time authorized the co~ty 
surveyor to make a survey of any land sold at forfeited sale and there is no record 
whatever of any certificate having been issued, authorizing such surveys. It fuither 
appears from said report, that the auditor did not deem such survey necessary. It is 
to be noted that said section 5762, of the General Code, supra, provides in substance 
that if the land so sold is not the entire original tract, a certificate shall be directed to 
the county surveyor, requesting him to proceed to ascertain the boundaries of such 
tracts of land, provided "the auditor deems it necessary." 

Section 2803, of the Gener J Code, relative to a record being kept of all surveys 
made by the county surveyor, whether official or otherwise, or by other competent 
surveyors, contains a provision similar to that contained in section 5762 of the General 
Code above quoted. Said section 2803 of the General Code provides as follows: 

"The county surveyor shall make and keep in a book provided for that 
purpose, an accurate record of all the surveys made by jrimself or his deputies 
for the purpose of locating any land or road lands or fixing any corner or 
monument by which it may be determined, whether official or otherwise. 
Such surveys shall include corners, distances, azimuths, angles, calculations, 
plats and a description of the monuments set up, with such reference thereto 
as will aid in finding the names of the parties for whom made and the date 
of making such surveys. Such book shall be kept as a public record by the 
county surveyor at his office, and shall be at all proper times open to inspec
tion and examination by all persons interested therein. Any other surveys 
made in the comity by competent surveyors, duly certified by such surveyor 
to be correct and deemed worthy of preservation, may by order of the com
missioners, be recorded by the county surveyor." (R. S. Sec. 1178.) 

It is to be noted that all unofficial surveys are not to be recorded by the county 
surveyor unless "deemed worthy of preservo.tion." In constructing said section, the 
supreme court in the case of Strawn vs. Commissioners, 47, Ohio State 404, held that 
the county surveyor, who makes ·a survey for a piivate individual and records the same 
without its having been found to be worthy of preservation by the commiss~oners, does 
not acquire a claim against the county, as follows: 

"A county surveyor, who makes a survey for a private individual, upon 
an employment by him, and records the same without its being submitted to 
the county commissioners and found by them to be worthy of preservation, 
does not thereby acquire a valid claim against the county, to be paid for mak
ing such record." 

Upon like reasoning and for the reason as stated above that the county auditor 
had never at ll.ny time authorized a surveyor to make a survey of such forfeited lands 
and that the county auditor had never deemed such survey as being necessary, it is the 
opinion of this department that such surveyor does not require a valid claim against 
the county and that the surveyor's bills for work in surveying such forfeited lands, 
urider the circumstances as above set forth, cannot be paid legally out of the county 
treasury. 

You also inquire as to what is meant by the clau,se "unless it is held in common 
with some other person," and "does that mean unless the entire original tract is held 
in common with some other person or persons?" 

In answer thereto, it is my judgment that said phrase means the tract of land 
purchased at the sale of the county auditor in accordance with said section, and does 
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not refer to the entire original tract. The clause, "unless it is held in common with 
some other person," refers to and modifies the clause, "the tract of land so purchased," 
rather than "the entire original tract," which latter clause 1s in the first part of the 
sentence. In further substantiation of my opinion in this regard, I quote from section 
5765 of the General Code, which provides as follows: 

"Any person claiming any land, inlot, outlot, or part of lot, by virtue of 
a sale made under the provisions of this chapter, as tenant in common with 
any other person or persons, may apply for partition thereof, in like manner as 
is provided for the partition of real estate. On presenting the county auditor's 
deed, the court, before which application for such partition is made, shall set 
off to such person, the land claimed in the deed as his share, in the manner 
prescribed by law for the partition of estates, in lands, tenements or heredi
taments of joint tenants, tenants in common, and co-partners." 

It is apparent from the provisions contained in said sections 5762 and 5765, of the 
General Code, that the survey required to be made by the surveyor in the former sec
tion, in order to ascertain the boundaries of the tract of land so purchased in accordance 
therewith, is to be waived; for the reason that if any person claims any land, in!ot, 
outlot or part of lot by virtue of a sale made under the provisions of said section 5762, 
as a tenant in common with any other person or persons, such person may make an 
application for a partition of such lands so sold in like manner as is provided for the 
partition of real estate, and the establishing of the boundaries of such real estate, and 
the setting off by metes and bounds of the portions of the various claimants if the 
property is in such shape that it can be so set off, is an incident of the partition pro
ceedings so provided for by said section 5765, and necessarily takes the place of the 
survey required by section 5762, General Code, for the purpose of ascertaining the 
boundaries of the tract of land so sold. In other words, the survey required by section 
5762, supra, is not necessary when a survey is required by virtue of a partition pro
ceeding in accordance with section 5765, supra. Therefore, the clause "unless it is 
held in common with some other person" only refers to and modifies the clause "the 
tract of land so sold" and not the entire original tract. 

388. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

EXPERT WITNESS-GRAND JURY-ALLOWANCE OF WITNESS FEES OF 
EXPERT WITNESS TESTIFYING BEFORE GRAND JURY. 

Under the provisions of section '12494, General Code, the approval of the court is clearly 
made a condition precedent to the allowance of the claim of an expert witness testifying 
before the grand jury or a trial court, not only as to the amount of the claim, but also to its 
allowance or disallowance altogether. 

CoLUMBus, Omo, July 10, 1913. 

HoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 
DEAR Sm:-Under favor of July 3rd, you request the opinion of this department 

as follows: 

"Some time sinee we had a Inicroscopical and cheinical exainination 
made, by a chemist in a poisoning case in this county, and afterward fully 
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paid the chemist for his work. Theteafter this chemist was called as a witness 
before the grand jury. Now is he entitled to fees as an expert witness before 
the grand jury under favor of section 2494, General Code? 

"The chemist is claiming fees as an expert witness, and a certificate has 
been made under favor of said section 2494, but the common pleas court has 
refused to approve the same, or rather has refused to approve any amount as 
such fees." 

Section 2494, General Code, as is follows: 

''Upon the certificate of the prosecuting attorney or his assistant that 
the services of an expert or the testimony of expert witnesses in the examina
tion or trial of a person accused of the commission of crime, or before the 
grand jury, were or will be necessary to the proper administration of justice, 
the county commissioners may allow and pay such expert such compensation 
as they deem just and proper and the court approves." 

By virtue of this statute, the approval of the court is clearly made a condition 
precedent to the allowance of the claim for services of an expert witness, testifying 
before the grand jury or the trial court. 

The facts stated in your letter are not sufficient to permit of comment upon the 
merit of the claim in the present case. From your statement, however, that the 
chemist was fully paid for his microscopical and chemical examination, it would seem 
reasonable to suppose that any agreement had with him was intended to cover the 
examination only and the payment for the same was not presumed to include his 
services as witness before the grand jury. Whether or not this was actually the case 
does not appear in the facts set forth. . 

My opinion must be limited upon the facts stated to the power of the court with 
reference to the claim and from the terms of this statute, I am of the opinion that the 
discrelion of that official extends not only to the allowance of the amount of the claim, 
but must also be allowed to rule upon its allowance or disallowance altogether. I am, 
therefore, forced to conclude that if the court in the exercise of the discretionary powers 
conferred, sees fit to disapprove the amount specified for such services, such claim 
cannot be allowed, at least in the absence of clear and unmistakable abuse of discretion 
upon the part of the court. 

Very truly yours, 
TlMOTHY s. HOGAN, 

Att~ General. 
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389. 

PRESENTING OF A DEED FOR RECORD-NUMERICAL ORDER OF FILE
DEED MAY NOT BE WITHDRAWN AFTER FILING AND BEFORE 
BEING RECORDED. 

From the time a deed is presented for record until it is recorded, each instrument shall 
be kept on file in the same numerical order and there exists no legal right on the part of the 
recorder or any other person to u-ithdraw a deed presented for record during such period 

from the office of the recorder. 

CoLUMBus, Omo, July 10, Hl13. 

HoN. BEN A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 

DEAR S!R:-Under date of June 20th, you request my opinion as follows: 

"First. Can a deed presented to have recorded and filed by the co.unty 
recorder, be withdrawn before it is recorded and if so by whom? 

"Second. Can an attorney or any other person withdraw the deed tem
porarily, between the time of filing and recording? 

"Third. Can the grantee or grantees withdraw the deed after the same 
is filed by the recorder and not recorded?" 

In the abs.ence of express statutory provision for a different procedure, the ques
tion of the right of a recorder to retain possession of a deed presented to him for any 
purpose, would of course depend upon the ordinary rules of bailment and the agreement 
of the parties with reference thereto. 

The procedure for the recording of deeds, however, is governed by statute, and I 
am of the opinion that section 2758, General Code, affords an answer to your inquiries. 
This section is as follows: 

"Section 2758. Upon the presentation of a deed or other instrument of 
writing for record, the county recorder shall indorse thereon the date and the 
precise time of day of its presentation, and a file number. Such file number
ing shall be consecutive and in the order in which the instrument of writing 
is received for record, except chattel mortgages, which shall have a separate 
series of file numbers, and be filed separately, as provided by law. Until 
recorded each instrument shall be kept on file in the same numerical order for easy 
reference, and, if required, the recorder shall, without fee, give to the person 
presenting it a receipt therefor, naming the parties thereto, the date thereof, 
with a brief description of the premises. When a deed or other instrument 
is recorded, the recorder shall indorse thereon the time, when recorded, and 
the number or letter and page or pages of the book in which it is recorded." 

By this statute it is provided after a deed is filed with the recorder for the purpose 
of being recorded that "until recorded each instrument shall be kept on file in the same 
numerical order for easy reference." This language expressly gives the recorder 
custody of a deed from the time of filing to the time of its being recorded and there is 
nothing in the statutes which entitles a grantee or any other party to withdraw a deed 
during such period. 

It is necessary for the proper maintenance of the system set forth in the statutes 
for the recording of deeds or papers that strict safeguard be imposed and that rules of 
prd!)r l!>nd precision be maintained, and in view of this express provision of the statute, 
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I am of the opinion that there exists no legal right upon the part of the grantee or any 
other person to withdraw a deed presented for recording, during such period, from the 
office of the recorder. 

The words "for easy reference" undoubtedly give the right of any member of the 
public to inspect such deed, but this right cannot be extended so as to permit the with
drawal of the instrument from the office. The recorder is charged with the custody of 
the same and is undoubtedly charged with the responsibility of its safe keeping, and 
would be answerable for any loss or inconvenience which would result from the loss of 
the instrument. 

In view of this conclusion, it is unnecessary to answer your second and third 
questions. 

390. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY COMMISSIONERS-.:.cOUNTY INFIRMARY -PUBLICATION IN 
NEWSPAPER-GOUNTY CO~IMISSIONERS TO FURNISH STATE
MENT FOR PUBLICATION CONCERNING FINANCIAL TRANSAC
TIONS OF COUNTY INFIRMARY. 

Under the provisions of section 2536, General Code, when two newspapers of general 
circulation and of opposite polities volunteer to publish free of charge a detailed statement 
of the financial transactions of the county commissioners in connection with the infirmary, 
the county commissioners are obliged to furnish the auditor with the necessary statement 
for such publication. 

Cor.ul\mus, OHIO, July 9, 1913. 

HoN. B. F. DuNLAVY, Prosecuting Attorney, Jefferson, Ohio. 

DEAR Sm:-Under date of June 13th, you inquire as follows: 

"Under section 2508, General Code, do the county commissioners have 
to report in their report a detailed statement of the expenses of the county 
infirmary? I call your attention in this matter to section 2536, of the General 
Code, and ask you if that has any bearing upon the question. I would take 
it that under section 2536, General Code, when the infirmary directors were 
in charge of the institution, in that instance no report need be published unless 
the proprietors or managers of two newspapers, within the county, volunteered 
to publish the report without expense, but now that the county commissioners 
have charge of it, it is my opinion that they must comply with section 2508 
and include within their report the report of the county infirmary." 

Sections 2507, 2508 and 2536, General Code, are as follows: 

"Section 2507. On or before the third Monday in September of each 
year, the county commissioners shall make to the court of common pleas of 
the county a detailed report of their financial transactions during the year 
next preceding such date. Such report shall be in writing, and itemized as to 
amount, to whom paid, and for what purpose. 

"Section 2508. Such report shall be published immediately in a com-
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pact form one time in two newspapers of different political parties, printed 
and of general circulation in such county. If two such papers are not so 
published, the publication shall be in one paper only. In addition to such 
publication, the report shall be published in the same manner in one news
paper, if there be such, printed in the county in the German language and 
having a bona fide general circulation of not less than six hundred among the 
inhabitants of such county speaking that language. 

"Section 2536. If in any county the proprietors or managers of two 
newspapers of general circulation and opposite politics notify the county 
auditor that they will publish free of cha1ge a full and detailed statement of 
the receipts and expenditures of the county commissioners of the county for 
any designated month or months, the auditor shall at once so notify the 
county commissioners, who within twenty days shall furnish the auditor with 
a full account in detail of all moneys received and paid out by them during 
such month, whence it was received and to whom and for what purposes 
paid." 

I am pleased to say that I agree fully with the conclusions stated. by you. 
The language of sections 2507 and 2508 is clear, and it is the manifest intention 

thereof that such statement should comprise a detailed account of all financial transac
tions conducted by the county commissioners. 

When the legislature shouldered the county commissioners with the duties per
taining to the county infirmary, they in no wise exempted the financial transactions 
connected with such duties from the requirement of sections 2507 and 2508, above 
quoted, and I am of the opinion that all moneys received or expended in this connec
tion should be included in said report. 

Neither can I find any difficulty with reference to section 2536, General Code, 
and I am of the opinion that such a report ·need only be p1.1blished when the proprietors 
or managers of two newspapers of general circulation and opposite politics volunteer 
to publish free of charge a detailed statement of the financial transactions of the county 
commissioners in connection with the county infirmary. When such offer is mede by 
such newspapers, the county commissionprs, by virtue of this statute, are obliged to 
furnish the auditor with the necessary statement for publication. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge'Mrol. 
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393. 

COUNTY CO:\I:MISSIOXERS-POWER TO LEASE ROOMS IN COURT HOUSE 
-JEFFERSOX COUXTY LAW LIBRARY ASSOCIATIOX-PROSECUT
ING ATTOR}."'EY SHOULD OCCUPY ROO:\iS IN COURT HOUSE. 

County commissioners are without power to lease rooms in a court house to a prit•ate 
firm when such rooms are needed for the use of the county. 

When a private coneern occupies rooms in a court house and these rooms are needed 
for the use of the prosecuting attorney, the private coneern should be ousted and the rooma 
occupied by the prosecuting attorney. 

CoLUMBus, Oam, July 25, 1913. 

HoN. W. C. BRowN, Prosecuting Attorney, Steubenville, Ohio. 

DEAR SIR:-Under date of June 24th you requested my opinion as follows: 

"The Jefferson County Law Library Association has a room furnished 
it by the county commissioners, in accordance with law, adjoining which is 
the office formerly occupied by the prosecuting attorney. In the court house 
is a suite of offices occupied by Messrs. Erskine & Vail, attorneys at law, who 
pay the commissioners two hundred dollars a year; the room occupied by 
Messrs. Erskine & Vail being leased to them until the first of April, 1914. 
The Jefferson County Law Library Association has requested of the com
missioners that the room formerly occupied by the prosecuting attorney be 
given to them for law library purposes, claiming that the same is necessary for 
a proper use of the library by its members. The Library Association has a 
valuable collection of books, estimated at possibly twelve or thirteen thousand 
dollars; part of the library is stored in other parts of the court house for the 
reason that there is not sufficient room in the present quarters, and there is 
no place for study in the library. 

"The commissioners are of the opinion th:~t the room formerly occupied 
by the prosec11ting attorney is needed by the Law Library Association, to be 
added to their private quarters. The prosecuting attorney at the present time 
occupies two rooms in the National Exchange Bank Building, in the city of 
Steubenville, Ohio, one of which costs sixteen dollars a month, the other 
eighteen dollars a month. There is no available room for the prosecuting 
attorney in the court house other than the room which the Law Library Asso
ciation has requested and the rooms occupied by Messrs. Erskine & Vail, 
under lease U(ltil April 1, 1914. 

"The following proposition h'ls been made to the county commissioners 
by the prosecuting attorney, that the county pay the rent of the office in the 
National Exchange Bank Building that rents for sixteen dollars a month, or 
apply the rental at the rate of two hundred doll~s a year that is received 
from Messrs. Erskine & Vail, upon the rent of the prosecuting attorney in the 
National Exchange Bank Building. This the commissioners are willing to do 
if the same is legal. Being interested in the matter myself, [ would appreciate 
it if you would render the commissioners .an opinion.'' -

Section 3055, General Code, requires the county commissioners to provide rooms 
for a law library as fotlows: 

"For the use of such law librery, the board of county commissioners of 
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the county shall provide at the expense of the county, a suitable room or 
rooms with sufficient and suitable bookcases, in the county court house, ·or if 
there is no suitable room or rooms to be had therein, any other suitable room 
or rooms at the county seat, and shall heat and light them. The books and 
furniture of the law library association used exclusively in such library, shall 
be exempt from taxation." 

The powers of the county commissioners with reference to the provision of rooms 
for county officers are set forth in the following statutes, 2433, 2434, 2446 and 2419. 

"Section 2433. When, in their opinion, it is necessary, the commissioners 
may purchase a site for a court house, or jail, or land for an infirmary or a 
detention home, o:r additional land for an infirmary or county children's home 
at such price and upon such terms of payment, as are agreed upon between 
them and the owner or owners of the property. The title to such real estate 
shall be conveyed in fee simple to the county. 

"Section 2434. For the execution of the objects stated in the preceding 
section, or for the purpose of erecting or acquiring a building in memory of Ohio 
soldiers, or for a court house, coupty offices, jail, county infirmary, detention 
home, or additional land for an infirmary or county children's home or other 
necessary buildings or bridges, or for the purpose of enlarging, repairing, im
proving or rebuilding thereof, or for the relief of the support of the poor, the 
commissioners may bon·ow such sum or sums of money as they deem neces
sary, at a rate of interest not to exceed six per cent. per annum, and issue the 
bonds of the county to secure the payment of the principal and interest 
thereof. 

"Provided, that if the judge designated to transact the business arising 
under the jurisdiction provided for in section 1639 of the General Code of the 
state of Ohio, shall advise and recommend in writing to the county commis
sioners of any county the purchase of land for and the erection of a place to 
be known as a detention home, or additional land for an infirmary or county 
children's home, the commissioners without first submitting the question to 
the vote of the county may levy a tax for eivher or both of such purposes in an 
amount not to exceed in any· one year two-tenths of one mill for every dollar 
of taxable property on the tax duplicate of said county. 

"Section 2446. When in the opinion of the commissioners it is necessary· 
to procure real estate, or the right of way, or easement for a court house, 
jHil, or public offices, or fo( a bridge and the approaches ~hereto, or other law
ful structures,and they and the owner or owners thereof are unable to agree 
upon its purchase and sale, or the amount of damages to be awarded therefor, 
the commissioners may appropriate such real estate, right of way or easement, 
and for this purpose they shall cause an accurate survey and description to 
be made of the parcel of land needed for such purpose, or in case of a bridge, 
of the right of way and easement required, and shall file it with the probate 
judge. Thereupon the same proceedings shall be had, as are provided for the 
appropriation of private property by municipal corporations. 

"Section 2419. A court house, jail, offices for county officers and an 
infirmary, shall be provided by the commissioners when, in their judgment, 
they, or any of them, are needed. Such buildings and offices shall be of such 
style, dimensions and expense, as the commissioners detennine. They shall 
provide all rooms, fire and burglar proof vaults and safes, and other means of 
security in the office of the county treasurer, necessary for the protection of 
public moneys and property therein." 

Section 2447, General Code, confers upon the county commissioners power to 
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dispose of such real estate as is not needed for public use. This section is as follows: 

"If, in their opinion, the interests of the county so require, the com
missioners may sell any real estate belonging to the county, and not needed 
for public use." 

The power of county commissioners to lease property owned absolutely by them 
is upheld in the case of Widow vs. Commissioners, 5 0. S., page 204, The syllabus 
of this case is as follows: 

"Where real estate is vested absolutely in the county commissioners, for 
public purposes, they may dispose of it in the same manner as individuals could." 

On page 205 of this decision, Judge Lane said: 

"A corporation is an artificial person, and by the terms of its creation it 
possesses the same capacity, to purchase or to sell, that an individual has who 
possesses the capacity to contract." 

In this case the power of the county commissioners to lease the property was 
contested but such power was upheld by the court. 

The syllabus of the case of Weir vs. Day, 35 0. S. page 143, is as follows: 

"1. Under the act of May 1, 1873, entitled 'an act for the reorganization 
and maintenance of common schools' (70 Ohio L. 195), boards of ed-ucation 
are invested with the title to the property of their respective districts in trust 
for the use of public schools, and the appropriation or such property to any 
other use is unauthorized. 

"2. A lease of a public schoolhouse for the purpose of having a private 
or select scllool taught therein for a term of weeks, is in violation of the trust; 
and such use of the schoolhouse may be restrained at the suit of a resident 
taxpayer of the district." 

On page 145 Judge Mcilvaine uses the following language: 

"The questions in this case relate solely to the power of a board of educa
tion to appropriate the public schoolhouse of its district to private uses, or, 
indeed, to any usc other than public schools. 

"Section 37 of the 'act for the reorganization and maintenance of com
mon schools' passed :\lay 1, 1873 (70 Ohio L. 195), in force when the original 
action was commenced, provides: 'The several boards of education of all school 
districts now organized and established, and all school districts organized under 
the provisions of this act, shall be and they are hereby declared to be bodies 
politic and corporate, and as such capable of suing and being sued, contracting 
and being contracted with, acquiring, holding, possessing and disposing of 
property, both real and personal, and taking and holding in trust for the use 
and ben.efit of such districts any grant or devise of land, and any donation or 
bequest of numey or other personal property; and of exercising such other 
powers and having such other privileges as are conferred by this act.' And 
section 39 reads as follows: 'All property, real or personal, which has hereto
fore vested in and is now held by any board of e'ducation, or town or city 
council, for the use of public or common schools in any district is hereby, 
vested in the board of education provided for in this act, having under this 
act jurisdiction and control of the schools in such district.' 

"By virtue of these sections, all public school houses are vested in the 
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boards of education, in trust for the use of the public or common schools, and 
the appropriation of them to any other use is unauthorized and unlawful. 
The power of 'disposing of property' conferred upon such boards by section 
37, was intended to and does relate solely to property not needed for the use 
of the public scllools. 

"We do not mean to say that a court of equity will interpose its extraor
dinary power, by writ of injunction, against every casual or temporary use of 
such property for other than public school purposes, but it is quite clear to our 
minds that its appropriation, by lease, for a private school for a term of weeks, 
ought to be restrained. 

"It has been suggested that a distinction might be made between uses 
other than for the public schools; and that those which are educational in 
character might be allowed, while those not educational should be prohibited. 
We can see no ground for such distinction. The property having been acquired 
and maintained by general taxation, for the use of public schools, to which all 
the youth of the district are entitled to admission, it would be a violation of 
the trust to devote it to any educational purposes to the benefits of which,_each 
youth within the district, of school age, might not of right demand admission 
upon equal terms with others in like condition." 

The principle of public property being burdened with a public trust so as to place 
a restraint upon the powers of its alienation, by quasi corporations, was recognized in 
the case of Widow vs. Commissioners above cited, by the following language by the 
court of Judge.Lane, appearing on page 207 thereof: 

"Admitting that civil corporations incidentaily possess the power to 
transfer a good title by deed, it may still be insisted that a person taking the 
estate holds it subject to the same trusts as while in the hands of the corpora
tion. Perhaps such a trust may sometimes be raised by the terms of the 
donation. If the land be made subject to uses expressed on the face of the deed, 
which can not be enjoyed consistently with the exclusive dominion and enjoy
ment of the alienee, perhaps the trust might be enforced; as ·where lands 
were given to a municipal corporation, to be holden for a common, walk, or 
public fountain, perhaps the purchaser may take it, subject to the rights of the 
inhabitants. But the case before cited, from Vesey & Boame, shows that 
when property held for general corporate purposes is aliened, even for pur
poses not corporate, such alienation is absolute." 

I am of the opinion that the case presented by you discloses an analogous prin
ciple to that which is the basis of the decision in the case of Weir vs. Day. Under 
2447, General Code, the power of the county commissioners to sell real estate is re
stricted to such as is not needed for county purposes, a fort ori the same restriction 
extends to their power to lease. When a court house is erected, it is burdened with 
the trust requiring its use for county purposes, and its devotion to foreign purposes 
when required for county purposes, is as much a violation to the trust burden as was 
the lease of the school house in the case of Weir vs. Day. 

I therefore conclude that the county commissioners are without power to lease 
rooms in the court house to a private firm, when such rooms are needed for the use of 
the prosecuting attorney. This firm should be ousted from their rooms and their 
offices made available to the prosecuting attorney. The law library association may 
then be permit ed the uEe of the rooms formerly given co the prosecuting attorney. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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394. 

ROAD CO:\DHSSIO~ERS-DUTY TO DESIGNATE ROADS A~D STREETS 
FOR IMPROVE:\IE~T-TOWNSIDP TRUSTEES-cENTER Lll\'E OF 
TOWXSIDP. 

Under section 6985, General Code, it is the duty of the road commissioners to designate 
the roads and streets in a township, which in their opinion should be repaired. The town
ship trustees in choosing the roads to be improved are li1mited to these road<! designc.ted ~y 
the commissioners. 

The trustees must first improve the roads nearest the center0 line of the township running 
north and south. 

CoLUMBus, Omo, July 25, 1913. 

HoN. A. :M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 

DEAR Srn:-ln your letter of April 14th, you request my opinion as follows: 

"The trustees of Coitsville township, this county, acting under sections 
6976, etc., have held an election to determine the question of improvement of 
roads which carried in favor of improvement, appointed a commission and the 
commissioners have recommended the improvement of three roads, none of 
which run north and south as referred to in section 6987 and which are not 
traveled upon to as great an extent as two other roads running north and 
south in the township. The trustees have consulted me with reference to 
whether or not they could ,pave the two roads which were not referred to in 
the commissioners' recommendation." 

Sections 6976 to 7018 inclusive of the General Code of Ohio, provide a complete 
scheme for the improvement of roads in a township, including roads extending into or 
through a municipality. 

Section 6985 and 6987 provide as follows: 

"Section 6985. Such commissioners shall designate and determine the 
established roads and streets in the township which in their opinion shall be 
improved. The commissioBers shall call to their assistance a competent 
engineer, who shall make a correct map of the township, plainly showing the 
established roads and streets therein which have been by such commissioners 
designated for such improvement, also profiles of such roads and streets show
ing the grade thereof, as they then exist or have been established, which he 
shall turn over to the custody of the township clerk. 

"Section 6987. After the report of the commissioners, and the map and 
the profiles have been filed with the township clerk, the township trustees, in 
determining which roads shall be first improved, of those designated by the 
commissioners, shall Relect those nearest the center line of such township, 
north and south. If, in their opinion, it is not expedient to improve all roa fZ" 
in all directions at one time, they shall improve the 'roads which in their 
opinion are the most traveled and used within such township." 

It is the duty of the road commissioners under section 6985 to designate the roads 
and streets in a township which, in their opinion, shall be improved. They are also 
empowered by said section to employ a competent engineer whose duty it is to make a 
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map of the township, plainly showing which roads have been designated by the com
missioners for improvement, and to make profile thereof. 

After the report of the commissioners, and map and profile have been filed, the 
township trustees must choose the roads to be improved, but in making their choice, 
the trustees are limited by section 6987 to those roads designated by the road commis
sioners. 

Section 6989 provides for the advertising for bids and letting of contracts after 
the "trustees, by resolution, have determined to improve such designated roads." 

These various provisions of statute read together clearly justify the conclusion 
and it is my opinion that the township trustees in question may not improve any roads 
other than those designated by the road commissioners. 

The fact that none of said roads run north and south does not, in my judgment, 
authorize the trustees to disregard the recommendation of the commissioners. The 
words "north" and "south" appearing at the end of the first sentence of section 6987, 
in my opinion, qualifies the clause immediately preceding them, that is, they refer to 
the direction of an imaginary line running through the center of a township, north and 
south, rather than to the direction of the roads themselves. The township trustees 
must first improve the roads nearest the center line· of the township running north and 
south, whatever may be the direction in which such roads extend. 

397. 

Very truly yours, 
TlMOTHY S. HoGAN, 

Attorney General. 

BLIND RELIEF COMMISSION ABOLISHED BY HOUSE BILL No. 180. 

The blind relief commission was abolished with the taking effect of House Bill No. 180, 
and consequently, does not continue in office during the years 1913 and 1914. The office 
does not exist after July 8, 1918. 

CoLUMBUS, OHIO, July 18, 1913. 

RoN. A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 

DEAR Srn:-I have your letter of July 15, 1913, in which you inquire: 

"Mr. A. H. N. has requested me to secure an opinion from you as to 
whether or not the blind relief commission continues in office for the year 
1913 and 1914. 

"It is my opinion that house bill 180 found on page 60 of the la"\VS of 
Ohio, volume 103, abolishes county blind relief commissions and that said 
law is in force at this time and until house bill 678, as found in the laws of 
Ohio, volume 103, page 833, becomes a law cin August 11, 1913, at which 
time the said law will take the place of the law created by house bill 180. 

"It is my opinion that the blind relief commission ended with the passage 
of house bill 180 and that in the light of the above named law the blind relief 
commission does not continue in office for the year 1913 and the year 1914, 
and if the same is your opinion, I would like to have you write confirming my 
opinion as herein stated." 

House bill 180, 103 0. L. 60, was filed in the office of the secretary of state March 
10, 1913, and therefore went into effect July 8, 1913. Inasmuch as it repeals sections 
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2962, 2963 and 2964, its effect is to abolish the blind relief commission at the time of 
its taking effect. 

House bill 678, 103 0. L. 833, was filed with the secretary of state ~fay 13, 1913, 
and takes effect on August 11, 1913, as stated by you, and as it specifically repeals 
sections 2962-3-4-5-6-7, 2968-1, 2968, 2969 and 2970, H. B. 180 is repealed. 

The result is that H. B. 180 is in effect from July 8, 1913, to August 11, 1913, 
when H. B. 678 takes effect, and that after the taking effect of H. B. 180, there is no 
blind relief commission for the reason that there is no such office to fill after July 8, 1913. 

398. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF COUNTY EXA:\HNERS--CERTIFICATE FROM FOREIGN 
STATE-EXAMINATION. 

The board of county examiners has no authority to hortor a cerificate of teachers who 
have taught in a foreign state, or to issue certificates to them without taking an examination 
in this state. 

CoLUMBus, Omo, July 14, 1913. 

RoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR Sm:-I am in receipt of your letter of July 3rd wherein you submit for my 
opinion the question whether or not the boards of examiners have the right to honor 
certificates of teachers who have taught for years in a sister state and issue certificates 
to them without requiring them to take an examination in this state. 

I infer, since you as prosecuting attorney are making the inquiry, that you refer 
to the county board of examiners. 

The sections prescribing the duties of the county board of examiners are found in 
sections 7811 to 7837, General Code, inclusive. 

Section 7816, General Code, provides as follows: 

"The board shsll make all needful rules and regulations for t-he proper 
discharge of its duties and the conduc' of its works, subject to statutory pro
visions and the approval of the state commissioner of common schools." 

After providing for the necessary examination and the kinds of certificates that 
may be issued, section 7824, General Code, provides: 

"County boards of school examiners at their discretion may issue cer
tificates without formal examinations to holders of certificates granted by 
other county and city boards of school examiners." 

Section 7825, General Code, provides as follows: 

"Each county board of school examiners may make its own regulations 
to grant certificates without formal examinations, except in theory and prac
tice of teaching and in the science of education, to graduates of schools for 
the training of teachers, having at least a two-years' course of study in addi
tion to graduation from a first grade high school, and of colleges or universi-
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ties, with at least a four years' course of study in addition to graduation 
from a first grade high school. Certificates thus granted to such graduates may 
be issued, on application, within one year after graduation, first for one year; 
and at thbir expiration, on satisfact.ory evidence of success in teaching, for 
longer terms." 

The provisions of section 78116, General Code, supra, that the board shall make a 11 
needful rules and regulations for the proper di~charge of its duties and the conduct of 
its work are not broad enough as it seems to me to permit of issuing of such certificate 
as you inquire about. Especially so, since there are statutory provisions relative to 
the issuing of such certificates found in later sections. 

Section 7824, General Code, supra, provides how certificates may be issued without 
examinJ.tion to those who already hold Ohio certifieates. 

Coming now to a consideration of section 7825, General Code, supra, it will be 
seen that certificates may be issued without examination except in theory and prac
tice and in the science of education to graduates of schools for training of teachers 
having at least a two years' course of study in addition to graduation from a first grade 
high school and to graduates of colleges and universities, but that the provision is 
that certificates thus grant'ed to such graduates may b,e issued on application within 
one year after graduation, first for one year; and at the expiration on satisfactory 
evidence of success in teaching, for longer terms. This section does not limit the right 
of the board of school examiners to issue certificates to graduates of schools for train
ing of teachers in Ohio or of the colleges and universities in Ohio, but such section is 
general. However, as I take it, the provision that the certificate 'may be issued on 
application within one year after graduation' is to be considered as a limitation upon 
the board of school examiners in issuing certificates under said section 7825, General 
Code. 

Your question is in reference to teachers who have taught for years in a sister 
state. This is not covered by section 7825, General Code, nor do I find any section 
of the statutes which do give authority to board of school examiners to so issue cer
tificates without examination to teachers who have taught for years in a sister state. 

I am informed that it has been customary in certain counties of the state to issue 
a certificate under such circumstances, but since I can find no authority of law per
mitting of such issuance, and since the board of school examiners have only those 
powers which are granted them by statute, I am constrained to hold that the board 
of county examiners have no authority to honor certificates of teachers who have 
taught for years in a sister state and issue certificates to them without taking an ex
amination in this state. 

Yours truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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400. 

TAXES ~~D TAXATION-8ALE OF REAL ESTATE-FORFEITURE. 

Where A and Benter into an agreement in the month of March, whereby A agrees to 
seU to B real estate valued at ~13,000 or forfeit to B 8500, the property to be delivered on 
April 25th, A should not be assessed for $12,500 as credits, as this merely amaunts to an 
executory agreement to buy certain lands at a stipulated price or to forfeit $500. deposited 
with A. 

CoLUMBus, Omo, July 25, 1913. 

HoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 

DEAR Srn:-1 beg to acknowledge the receipt of your letter of July 7:th requesting 
my opinion upon the following statement of facts: 

"A, the owner of real estate situe.ted in Fulton county, and a resident of 
said county, in March, 1913, entered into an agreement with B, a resident 
of Henry county, by the terms of which it was agreed that A would sell the 
said real estate to B for the sum of $13,000 on the 25th day of April, 1913, 
or forfeit $500, and B would purchase the said real estate on said 25th day of 
April or forfeit $500. B deposited the sum of $500 as such forfeiture with A 
at the time the contract was entered into. On April 25th B elected to pur
chase the property and A elected to sell it and the bargain and sale was con
summated and the deed was delivered. 

"What, if any, personal tax should be assessed against A on account of 
the above transaction?" 

The agreement of the parties to which you refer was entered into prior to the day 
preceding the second Monday of April, but the transaction was closed after that date. 
The manner in which the transaction terminated ultimately cannot affect the question 
in any way. For the purpose of determining the amount of A's personal assessment 
the status of the transaction on the day preceding the second Monday of April with 
the possibilities which then existed must be considered, and that alone. In all cases 
of this sort the jntention of the parties is controlling. The agreement as you state it, 
howwer, seems to be so explicit that it is scarcely likely that there ·are other facts 
which might be shown with a view to giving to the arrangement between the parties 
an effect other than that which appears to follow from the facts which you set out. 

On your sta'tement of facts A clearly possessed no incohate right of action against 
B which might have become perfected on B's failure to take the real estate on the 
25th of April at the price agreed upon for any amount in excess of $500. That is to 
say, on the day preceding the second Monday of April A's right against B was con
tingent upon B's failure to buy the land and consisted simply of a right to retain for 
his own use the $500 which B had deposited with him: 

So far, then, as B's obligation to A, under the contract of March, 1913, is con
cerned, it amounts merely to an executory agreement to buy certain land at a stipu
lated price or to forfeit the sum of $500 deposited with A for that purpose. 

On the other hand, the obligation of A to B under the contract of March, 1913, 
did not alter the case. On the day preceding the second Monday of April B possessed 
an executory obligation ag1inst A whereby if A should fail to deliver to him a deed for 
the property on a day certain in the future A would be obliged to forfeit and pay to B 
the sum of $500. 

These mutual obligations are such as to clearly eliminate the land itself from con-
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sideration. True, the land constituted the subject-matter of the contract, but the 
right of action which either party would have against the other would not be such as 
would enable the one to compel the specific performance of a contract to convey nor 
either to recover damages upon the basis of the loss of the land or $13,000. Though 
not exactly an option the contract amounts to little more than an option coupled with 
an agreement to purchase or forfeit the sum of $500. 

. Contracts of this general character have, under tax laws similar to our own, been 
held not to create a taxable credit. In re Shields, 10 L. R. A. n. s. 1061, Ill N. W. 963 
(La. 1907). Brown vs. Thomas, 37 Kansas, 282. Schoonover vs. Petcina, 126 Iowa 261. 

In other words, in order that a contract right may be taxable as a credit it must at 
least create a demand such as the law will recognize and enforce, fixed and certain, and 
not indefinite nor contingent, and liquidated, as to its amount. 37 Cyc. 784. 

No such demand as to the sum of $13,000 is created by the contract described 
by you. 

I am, therefore, of the opinion that A should not be assessed for the sum of $13,000 
or more accurately, for the sum of $12,500 as credits on account of the transaction 
described by you. 

It appears from your letter that A concedes his liability to be taxed upon the 
$500 deposited with. him as moneys. I, therefore, do not consider any question which 
might arise respecting this amount. 

402. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BONDING COMPANY-JOINT AND SEVERAL LIABILITY FOR THE FULL 
AMOUNT OF THE BOND-BOND OF COUNTY TREASURER. 

Under the provisions of section 2633, General Code, as amended in 103 Ohio Laws 
54-0, where two bonding companies sign a joint and several bond of a county treasurer, the 
companies so signing render themselves jointly and severally liable for the full amount of 
the bond. 

CoLUMBus, Omo, July 28, 1913. 

HoN. CHARLES !f· DuNCAN, Prosecuting Attorney, Urbana, Ohio. 
DEAR Sm:-Under date of July 1st you call my attention to section 2633, General 

Code, as amended at the recent session of the legislature, 103 Ohio Laws 540, which 
provides in part as follows: 

"Before entering upon the duties of his office, the county treasurer shall 
give bond to the state in such sum as the commissioners direct with two or 
more bonding or surety companies as surety, or at his option, with four or 
more freehold sureties approved by the commissioners and conditioned for the 
payment, according to law, of all moneys which come into his hands, for state, 
county, township or other purp(J:Ses." 

And you inquire whether under the language of said section ''with two or more 
bonding or su'rety companies as 'surety" if two companies were to go on the bond of 
the treasurer each such company could limit its liability to half the amount of the 
bond either by splitting the bonds or executing two bonds or by stipulation to that 
effect in one bond signed by both companies. The provision is that the two companies 
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are to go on the bond as surety. The word "surety" is used in the singular, and, there
fore, the legislature must have intended that the two companies were to sign but one 
joint and several bond firing the liability of each for the full amount of the bond. It 
would hardly be contended that if four or more freehold sureties were to go upon a 
bond of the treasurer each of said smeties would be permitted to limit his liability to 
only a proportionate part of the bond signed by him. There can be no doubt that it 
was the intention of the legislature that the bonding companies were to sign a joint 
and sever,J! bond and render themselves so liable for the full amount of the bond 
required. 

411. 

Yours truly, 
TniOTHY S. HouA.'I, 

Attorney General. 

BOARD OF EDUCATION-AMOUNT THAT MAY BE EXPENDED FOR THE 
COXSTRUCTION OR REBUILDIXG OF A SCHOOL HOUSE WITHOUT 
SUBMITTING THE QUESTION TO A VOTE OF THE PEOPLE. 

When the tax duplicate of the preceding year is such that a tax of two mills would 
raise only 82,600, the board of education may not expend for the construction of a school 
house the sum of 83,300 without first submitting the question of the expenditure to a vote 
of the people. 

CoLUMBUs, Omo, July 21, 1913. 

HoN. CLARK GooD, Prosecuting Attorney, Van Wert, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of July 1st in which you 
request my opinion upon the following question: 

"The state inspect or of workshops and factories has ordered a certain 
board of education to discontinue the use of a certain school house which will, 
in the aggregate, cost about $3,300 to have the improvements made as desig
nated. 

"The tax duplicate of last year is in amount such that .1 tax of two mHis 
thereon would raise only about $2,600. Can the board of education, under 
the terms of sections 7630-1 and 5649-4, of the General Code, as amended by 
the last legislature, borrow more than 82,600 without a vote of the people, 
and make .t tax levy of two and one-half mills to repay the loan?" 

Your question assumes that the sum of $2,600 is the total amount which can be 
borrowed by the board of education for the purposes stated under the provisions of 
sections 7625 to 7630 inclusive, General Code. 

This assumption is correct and I shall not discuss these sections further. Your 
reference to sections 7630-1 and 5640-4, General Code, calls attention to the provisions 
of an act passed by the last session of the general assembly found in 103 L. 0. 527. 
This act supplements section 7630, General Code, by the enactment of section 7630-1 
and amends section 5649-4. The amendment of section 5649-4 is for the purpose of 
taking out of the Smith law limitations, so called, levies made under authority of 
section 7631. Said section 5649-4 need not be considered in this connection. 

Section 7630-1, in my judgment, contains the answer to your question. It pro
vides as follows: 

"If a school house is wholly or partly destroyed by fire or other casualty, 

13-Vol. 11.-A. G. 
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or if the use of any school house for its intended purpose is prohibited by any 
order of the chief inspector of workshops and factories, and the board of educa
tion of the school district is without sufficient funds applicable to the purpose 
with which to rebuild or repair such school house or to construct a new school 
house for the proper accommodation of the schools of the district, and it is 
not practicable to secure such fund under any of the six preceding sections 
because of the limits of taxation applicable to such school district, such board 
of education may, subject to the provisions of sections seventy-six hundred 
and twenty-six and seventy-six hundred and twenty-seven, and upon the 
approval of the electors in the manner povided by sections seventy-six hundred 
and twenty-five and seventy-six hundred and twenty-six issue bonds for the 
amount required for su'ch pu'rpose. For the payment of the principal and 
interest on such bonds and on bonds heretofore issued for the purposes herein 
mentioned and to provide a sinking fund for their final redemption at ma
turity, such board of education shall annually levy a tax as provided by law." 

It is obvious that the sole purpose of section 7430-1 is to enable money to be bor
rowed when the obstacle to the borrowing of the money is the tax limitation of the 
district. Not only is there nothing in the section which indicates that it was intended 
to dispense with the necessity of a popular vote, but the section expressly provides 
that a vote of the electors is necessary in order to secure the authority to borrow money 
thereunder. 

Therefore your question must be answered in the negative despite the provisions 
of section 7630-1, or more accurately, because of the express provisions the1eof, read 
in connection with section 7625 et seq, the aggregate amounts of the indebtedness 
which may be incurred by a board of education for the purpose of which you state in 
any one year without a vote of the people, is $2,600. 

The borrowing power of boards of education is very restricted under the statutes 
of this state. Save for the purpose of funding or refunding a valid and existing indebt
edness, such boards have no power to borrow money other than that specified in the 
sections which have already been discussed. Therefore, if the board of education 
concerning which you inquire desires to expend the sum of $3,300, the tax duplicate 
of the district being such as you describe it to be, it is absolutely necessary that the 
board of education submit the question to a vote of the people. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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423. 

BOXD ISSl:E BY TOWXSHIP TRUSTEES TO :\IEET TO\YXSIDP SHARE 
OF IDGHWAY 1:\IPROVE:\IENT EXPEXSE-OBLIGATION DIPOSED 
OX TOWXSHIP BY LAW. 

Township trustees may not issue and seU bonds under the joint authority of sections 
3295, 3939, et seq, for the purpose of ronlributing the township share of a highway im
prot·ement. If the township trustees desire to borrow money for the purpose of meeting 
their portion of the cost of a highway improvement, they must do so under section 1223, 
General Code. The bonds referred to under section 1223 may be issued without a vote of 
the people, regardless of the outstanding indebtedness of the township. 

No action of the trustees is necessary to impose the obligation upon the township; this 
obligation being imposed by the law itself and the proceeding through which it is imposed 
is carried on by the county commissioners on the one hand and by the state highway commis
sion on the other. 

CoLUMBUs, OHIO, June 27, 1913. 

RoN. CHEEVER W. PETTAY, Prosecuting Attorney, Cadiz, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of April 26th, requesting 
my opinion tlpon the following question: 

"May the township trustees issue and sell bonds under the joint authority 
of section 3295, General Code, and section 3939 et seq., General Code, for the 
purpose of contributing the township's share of a state highway improvement?" 

You state it as your opinion that unless the township trustees have some authority 
to borrow money under the procedure mentioned by some other sections of the General 
Code, a state highway improvement contract cannot lawfully be let. It appears that 
in the specific instance which you have in mind, owners of abutting property have 
petitioned for a particular improvement, and the county commissioners have applied 
for state aid, having required the trustees of the township to guarantee the township's 
portion by resolution. Apparently, the only thing remaining to be done in the pro
ceeding is the actual letting of the contract. 

I shall first discuss the question as to whether or not a certificate that the town
ship's portion of the money is in the treasury etc., is required to be issued by the 
township clerk, in this class of cases, and if so, at what point in the proceedings it should 
be issued. This question has been raised in my mind, although you do not expressly 
invite my opinion thereon. 

Section 5660, General Code, is the only section which requires the issuance of any 
such certificate by the township clerk. It is as follows: 

"* " * The trustees of a township * " * shall not (1) enter into 
any contract, agreement or obligation involving the expenditure of money, or 
(2) pass any resolution or order for the appropriation or expenditure of money, 
unless the * * * clerk * " * first certifies that the money required 
for the payment of such obligation or appropriation is in the treasury to the 
credit of the fund from which it is to be drawn. * * * Such certificate 
shall be filed and forthwith recorded and the sums so certified shall not there
after be con.~idered unappropriated until the * * * township * * * 
is fully discharged from the contract, agreement or obligation, or so long as 
the order or resolution is in force." 

Obviously, this statute applies to and governs the creation of obligations by the 
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voluntary act of the trustees. It has long been recognized that this section does not 
apply to the creation of obligations imposed upon a taxing district by law, or by the 
action of authorities other than those of a taxing district itself. Thus, for example, 
it does not apply to the salary of a county officer; nor does it apply to the judicial 
expenses chargeable against a county treasury. I do not know that I can cite auth
orities upon these propositions, but it seems to me they are self-evident. 

The first thing, then, for consideration is as to whether or not, under the present 
state highway law, the obligation of a township to pay a part of the expense of con
structing a state highway is one that is created by the act of the township trustees. 
If it appears that the township is charged with a proportion of the cost and expense 
of constructing such a highway, without any action on the part of the township trustees, 
then, it must be held that the issuance of a clerk's certificate is not required. If, on 
the other hand, the improvement of a highway under the state highway law calls for 
any action on the part of the township trustees, as a necessary step therein, then, this 
certificate should be issued, if at all, before that step is taken. 

Inasmuch as your question has arisen after practically all the steps have been 
taken, excepting the letting of the contract itself, I shall first consider in this con
nection whether or not the issuance of a Burns law certificate at this stage of the pro
ceedings is necessary in order to render such contract valid. 

Section 1201, General Code, governs this matter. It provides as follows: 

"Upon receipt of the application and certified copy of the resolution of the 
county commissioners, the state highway commissioner shall advertise for bids 
for two consecutive weeks in two newspapers of general circulation and of 
opposite politics, published in the county in which the improvement is to be 
made. Such notice shall state that plans and specifications f01 the improve· 
ment :?re on file in the offices of the state highway commissioner and county 
commissioners, ancl the time in which bids therefor will be received. Subject 
to the approval of the county commiesionets. the state highway commissioner 
shall award the contract to the lowest responsible bidder." . 

It is obvious that the township trustees have nothing whatever to do with letting 
the contract under this section. The contract is to be let by the state highway com
missioner, with the approval of the county commissioners. These two public agents 
then concur as one of the contracting parties, and, therefore, it might well, and perhaps 
should, be held that the Burns law certificate must be issued as a prerequisite to the 
action of the commissioners under this section. 

So far as this section is concerned, however, it cannot give rise to the duty to issue 
a Burns law certificate as to the township's portion. Section 5660, General Code, 
does not, as already pointed out, apply to obligations imposed upon the township by 
some outside authority. Clearly, the letting of the contract, if it results in imposing 
an obligation upon the township, is an act of an outside authority, and not an act of 
the township trustees. Therefore, if this section stood alone it would have to be held 
that a Burns law certificate may not be required as to the township's portion. 

It appears, therefore, that so far as the facts stated in your letter are concerned, 
the necessity for the issuance of a certificate, if any, either arose at some prior stage 
of the proceedings or will arise at some subsequent stage thereof; it does not arise at 
the point to which those proceedings have progressed, viz.: the letting of the contract 
by the state highway commissioner, with the approval of the county commissioners. 

I will now consider the statutes relating to the obligation of the township to pay 
any portion of the expense of a state highway improvement, for the purpose of ascer
taining whether or not such obligation arises necessarily, or in any case, through or 
by virtue of the action of the township trustees. For that purpose I quote the fol-
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lo"\\ing pro>isions of the state highway law, being all of the provisions in any way 
relating to the subject: 

"Section 1185. The commi.~sioners of a county may make application to 
the stc.te highway commi~sioner for l!id from un uppropriation by the state for 
the construetion, improvement, maintenance, or repair of highways. * * * 
If the county commiF~ioners have not made use of the apportionment to such 
county, in the year in "\\"hieh it is available, then the towr1.~hip trustees may make 
application prior to the fir,t day of April of the succeeding year. * * *" 

"Section 118G. Each :t!J!Jlicatiun for biute aid in the conbiruction, im
provement, maintenance or repair of highways shall be accompanied by a 
proper certified r~8olution of the eounty commiF~ioners or township trustees hav
ing jurisdiction of the road to be constructed, improved, maintained or repaired, 
stating that the public intere&t demands the improvement of the highway 

' therein described; that the description does not include any portion of the high
way in the limits of any municipality. 

"Section 1188. If the trustees of a tov;nship make application under 
this chapter, the state highway commissioner may proceed with the construc
tion, improvement, maintenance or repair of such road or highway in the 
manner provided in case of an application by the county commissioners. In 
such case the township trustees shall have the same rights and powers as are 
given county commissioners under this chapter, and the township clerk and 
township treasurer, respectively, in case of application by township trustees 
shall have the same rights and powers as are given to the county auditor and 
treasurer. 

"Section 1189. Upon the receipt of an application, the state highway 
commissioner shall determine whetller the highway sought to be improved 'is 
of sufficient public importance to come within the purpose of this chapter. 
* * * If the highway commissioner approves of the construction, im
provement, maintenance or repair of such highway or any part thereof he 
shall certify his approval of the application or such part thereof to the 
county commissioners. * * " 

"Section 1192. '' * * The county commissioners or trustees of town
ships in which the highway is situated may also improve a highway to a 
greater width than herein specified if their application therefor contains a 
stipulation to pay such added cost and expense; or such county commissioners, 
trustees and abutting property owners may join in an application for an 
increase of width of an improvement by jointly agreeing to pay the added 
cost and expense thereof. * * * 

"Section 1193. Upon the completion of the maps, plans and specifications 
of the proposed road improyement, the state highway commissioner shall 
cause an estimate to be made of the cost and expense of its con.struction and 
transmit to the cou"nty commissioners, together with the certificate of approval 
thereof, copies of such maps, plans and specifications. 

"Section 1194. Upon the receipt of the maps, plans and specifications of 
a proposed improvement, with the approval thereof by the state highway com
missioner, the county commissioners by majority vote may adopt a resolution 
that such highway be constructed under the provisions of this chapter. A cer
tified r.opy of such resolution shall be transmitted to the state highway com
missioner. 

"Section 1198. If the owners of fifty-one per cent. of the lineal feet 
adjacent to such road or highway petition the county commissioners for its 
improvement under the provisions of this chapter, the county commissioners 
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. shall grant the petition, if from a view of such road or highway they are of the 
opinion that the improvement will be for the best interests of the public. 

"Section 1199-1. If the owners of fifty-one per cent. or more of the lineal 
feet abutting on a (an) intercounty highway petition the county commissioners 
for its construction, improvement, maintenance or repair under the pro
visions of this chapter, the county commissioners shall grant the petition, if 
they are of the opinion that the improvement "'ill be for the best interests of 
the public. The county commissioners may, without the presentation of such 
petition, make application for aid from an appropriation by the state as pro
vided in section 12 (General Code, section 1185) of this chapter. 

"Section 1200. Before their approval of the proposed road improve
ment, the county commissioners may require that the trustees of the township 
or townships through which it extends agree to pay twenty-five per cent. of 
the cost and expense thereof, and that the trustees by resolution, approve the 
construction, improvement, maintenance or repair of the same." 

In this connection I also quote section 1200 as enacted in 99 Ohio Laws, 310, 
which is apparently repealed by implication by the present section bearing that number: 

"Before their approval of a road improvement, the county commissioners 
shall require that the township or townships through which it extends shall 
pay twenty-five per cent. of the costs thereof, and that the trustees, by reso
lution, approve its construction." 

Section 1201 has already been quoted. 

"Section 1205. Upon the completion of the improvement the state 
highway commissioner shall immediately ascertain the cost and expense 
thereof and apportion the same to the state, county, township or townships 
and abutting property. He shall certify the total cost and expense of the 
improvement and a statement of the apportionment to the county commis
sioners and trustees of the township or townships. 

"Section 1206. The state's proportion of the cost and expense of the 
construction, improvement, maintenance or repair of any highway under the 
provisions of this chapter shall be paid by the treasurer of state upon the 
warrant of the auditor of state issued upon the requisition of the state high
way commissioner from an appropriation made to carry out its provisions. 
The county's, township's and proplffty owners' proportion of the cost and expense 
of such construction, improvement, maintenance and repairs, shall be paid by 
the treasurer of the county, in which the highway is located upon the warrant 
of the county auditor issued upon the requisition of the state highway com
missioner from any funds in the county treasury for the construction, improve
ment, maintenande or repair of roads. 

"Section 1207. Whenever there are one or more improvements to be 
made in any county and the cost and expense thereof is equal to or is less than 
twice the amount apportioned by the state to a county, then the state shall 
pay fifty per cent. of such cost and expense. 

"Whenever there are one or more such improvements to be made in any 
county and the cost and expense thereof exceeds twice the amount appor
tioned by the state to a county, then the state shall pay the runount of the 
apportionment for said improvement or improvements apportioned as may be 
agreed upon by the state highway commissioner and the county commissioners. 
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"Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent. of all cost and expense of improvement. 

"Section 1208. Except as otherwise provided one-fourth of the cost and 
expense of such improvement shall be apportioned to the township or town
ships in which such road is located. Of the amount so apportioned three-fifths 
shall be a charge upon the whole township or townships and two-fifths shall 
be a charge upon the property abutting on the improvement. The town
ship trustees shall apportion the amount to be paid by the owners of the 
abutting property according to the benefits accruing to the owners of land so 
located. At least ten days' notice of the time and pla.ce of making such 
apportionment shall be given to the persons affected thereby, and an oppor
tunity given them to be heard in the manner provided by law for the assess
ment of the cost and expense of establishing county roads. If the improve
ment lies in two or more townships the amount to be paid by each shall be 
apportioned according to the number of lineal feet of the improvement lying 
in each township. "' • * 

"Section 1210. The township trustees shall certify the assessment to the 
county auditor, who shall place it upon the tax duplicate against the property 
benefited. The county treasurer shall collect such assessments in the manner 
as other taxes are collected, and in such payments as may be approved by 
the county auditor. The township trustees shall pay the portion of the cost and 
expense assessed to the township in the same manner as other claims are paid. 

"Section 1210-1. * * * The township trustees of any township in 
which a road is constructed under the provisions of this chapter may, by reso
lution, waive any part or all of the apportionment of the cost and expense of 
such road as herein provided to be paid by the county or abutting property 
owners and assume any part or all of the cost and expense of such road im
provement in excess of the amount received from the state up to the entire 
cost and expense of such road improvement without an assessment upon the 
county or owners of abutting property upon such road. 

"Section 1212. Each contract under the provisions of this chapter shall 
be made in the name of the state, signed by the state highway commissioner 
or deputy, attested by the chief clerk of the department and approved by the 
commissioners of the county in which the improvement is made. * * *" 

In all the foregoing statutes I fail to find any official authority by virtue of which 
the township trustees can avoid the imposition upon the township of the obligation to 
pay one-fourth of the cost and expense of the improvement. The owners of abutting 
property, if they petition, petition the county commissioners-not the township trustees. 
The application to the state highway department is made in the first instance by the 
county commissioners, not the township trustees. (Of course, I am not considering 
the case where the commissioners fail to make application and the improvement is 
initiated by the trustees. Nothing in this opinion should be construed to apply to 
such a case.) The estimated cost of expenses, when made by the highway commis
sioner, is to be approved by the county commissioners, not the township trustees. 
The contract, as already stated, is to be made by the state highway commissioner, 
with the approval of the county commissioners; the trustees have no prut in it. The 
apportionment of the cost and expense is to be made by the state highway commis
sioner in strict accordance with the statute. Trustees do not ass·ume the obligation 
to pay twenty-five per cent. of the cost and expense; the statute itself imposes that 
obligation upon the township, which the trustees must meet as they meet other claims 
against the township. The state highway commissioner simply determines the amount 
chargeable against the township. The township treasurer does not even pay, in the 
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first instance at least, the township's portion or any part of it. The money for the 
immediate discharge of the contract is to come directly out of the county treasury. 
The contractor has no claim against the township, but the county treasurer seemingly 
has, although no machinery is afforded to the county treasurer for collecting this claim. 

There is one section, and one only, that is not in harmony with the procedure as 
I have outlined it. I refer to section 1200, above quoted. In its original form this 
section provided that the county commissioners ''shall require that the township * 
• * shall pay twenty-five per cent. of the cost." Practically, the only change made 
in this section when it was amended by implication in 102 Ohio Laws, 333, section 26, 
so far as it relates to the powers and duties of the county commissioners, was to change 
the word "shall" to "may." Therefore, the word "may" in present section 1200 cfl.n
not be read as equivalent to "shall;" and the county commissioners, if they choose, 
need not require that the trustees pass the resolution referred to in this section; and 
failure so to require does not invalidate the proceedings. This is clear also from an 
examination of the other sections, which explicitly state that twenty-five per cent. of 
the cost shall be apportioned to the township. 

Therefore, the determination as to whether or not the county commissioners will 
have the trustees pass the resolution referred to in section 1200 lies with the county 
comnnsswners. It follows from this that the trustees cannot, by refusing to pass this 
resolution, relieve the township of the obligation to pay twenty-five per cent. of the 
cost. In other words, this resolution, apparently, is a mere formality, insofar, at 
least, as it relates to the apportionment of the original cost of an improvement peti
tioned for. The resolution may have some application and force with respect to the 
matter of maintenance and repair. This is a subject which I have not investigated. 

Now, there are cases in whi~h the township trustees may, by their voluntary act,
impose an obligation upon the township. One of them is that in which the trustees 
substitute themselves for the commissioners in initiating the improvement, after the 
commissioners have failed to avail themselves of their privileges under the statute. 
Another is when the trustees waive the assessment of abutting property and agree 
that the township shall pay the whole twenty-five per cent. primarily assessed against 
the township. Proceedings of these sorts would constitute, in my judgment, the 
incurring of obligations involving the expenditure of money within the meaning of 
section 5660, General Code. 

But where the proceedings for a state highway improvement take their normal 
course, I am of the opinion, and clearly so, that no action of the trustees is necessary 
to impose the township's obligation upon it. The law itself imposes the obligation, 
and the proceedings through which the obligation is so imposed are carried on by the 
county commissioners, on the one hand, and the state highway commissioner, on the 
other ·hand. This is true even where the county commissioners see fit to go through 
the empty formality of requiring the township trustees to assume to pay twenty-five 
per cent. of the cost of the improvement under section 1200, above quoted. 

I am, therefore, of the opinion that nowhere in the course of the entire proceed
ings for the improvement of a state highway, and the payment therefor, is the issuance 
of a certificate that the money required for the township's portion of the improvement 
is in the township treasury, unappropriated, etc., necessary; and I am further of the 
opinion that any practice or requirement of the state highway department to the 
contrary is without authority at law. 

In a way, what I have said answers your question, but it is not responsive to the 
exact query which you raise. I shall therefore now discuss the statutes under which 
provision may be made for money to pay the township's portion. 

In a fmmer opinion, a syllabus of which you say you have seen, I have held that 
sections 3295 and 3939, read together, do not authorize a township to borrow money 
for any of the purposes specified in section 3939, unless such purposes are township 
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purposes. This opinion, as you point out, does not cover the question now submitted, 
for the reason that the improvement of roads under the state highway department 
law is, in part at least, a township enterprise, because a part of the cost of the improve
ment is imposed by law upon the towi!llhip. 

There is another principle of law, however, which is to be taken into considera
tion in determining whether or not section 3939, General Code, applies to a given 
subject, and that is this: if the power to borrow money for a specific purpose be vested 
in township trustees, under sections other than sections 3295 and 3939, then, such 
other sections must be deemed to be exclmrive. In other words, if it appears that the 
general assembly has at any time authorized the borrowing of money for a given pur
pose, by a special method, inconsistent with section 3939 and succeeding sections. 
such special method must be deemed exclubively to apply to the exercise of the bor
rowing power for that purpose. 

Now, in the highway law, as amended in 99 0. L. 316, section 21, designated as 
section 1223, General Code, the general assembly provided as follows: 

"It shall be lawful for the commissioners of any county or for the trustees 
of any township to incur indebtedness or to issue bonds at a rate of interest 
not exceeding four per cent. in the manner authorized by law, for the payment 
of the said county or said township's share of the cost of any highway improve
ment undertaken under the provisions of this act, or any other act in which 
the state of Ohio pays one-half the cost of construction; provided, further, that 
for the purpose of carrying out the provisions of this act the county com
missioners of any county or the trustees of any township in addition to any 
limit fixed by law or to any authority under any act now in force giving author
ity to sell bonds and fix the rate of interest and levy taxes to provide for their 
payment may, by unanimous vote of the board of county commissioners or 
of the township trustees, provide for the sale of bonds, fix the rate of interest 
not exceeding four per cent. and levy taxes for the purpose of paying the same." 

This section clearly conferred upon townghip trustees special borrowing power and 
limited it with respect to the rate of interest to be paid by a limitation different from 
that to be found in section 3039. In my opinion the power thus conferred was, at 
the time, exclusive, and that would be a sufficient reason for holding that section 3939 
did not then apply to the raising of money to discharge the township's proportion of 
the cost of a state highway improvement. 

Now, the last act of the general assembly amending the state highway law (ex
cepting the one passed by the last session of the general assembly, which is probably 
not yet in effect, and which, at all events, would not apply to your improvement) was 
that found in 102 Ohio Laws, 333. This act has an interesting legislative history. 
As originally passed it repealed neai!y all of the sections of the then existing highway 
law, and substituted an entirely new scheme of legislation. Among the new sections 
then enacted was section 52, which provided that the county commissioners and the 
township trustees, respectively, should have special levying power within limitations 
exclusive of any limitations upon aggregate amounts of similar levies, thus constituting 
the levies exceptions to the previously passed Smith One Per Cent. law. The governor 
in a message, shown at page 349, 102 Ohio Laws, vetoed this section, and in addition 
vetoed sections 58 and 59 of the bill. Section 58 repealed certain specific sections of 
the highway law; and section 59 was as follows: 

"This act shall supersede all sections and parts of sections or acts and parts 
of acts not herein expressly repealed which are inconsistent. herewith." 
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In stating his reasons for vetoing the repealing sections Governor Harmon used 
the following language: 

"While the entire repealing sections are struck out by my action there will 
be no real difficulty, because they cover only the old state highway Jaw which 
this bill replaces, r~nacting most of it. Being later and on the same subject 
the bill will repeal by implication the parts of the old law which are different." 

The governor, therefore, did not think that his action would result in leaving the 
new act in such a shape that it would by implication repeal all the provisions of the 
old b.w. He stated it as his opinion that some of the old Jaw would be necessarily 
retained, i. e. that part which was not inconsistent with the new Jaw. Furthermore, 
he evidenced this feeling by vetoing section 59, the result of which action was to pre
serve such parts of the old law as were not in direct conflict with any provision of 
the new law, even though the original intention of the legislature had been to adopt 
an entirely new scheme. 

The governor did not veto section 53, which has been numbered section 1223, 
General Code, and is as follows: 

"The county commissioners in anticipation of the collection of such taxes 
and assessments, and whenever in their judgment it is necessary, are hereby 
authorized to sell the bonds of any such company in which such construction, 
improvement, maintenance or repair is to be made to any amount not exceed
ing, in the aggregate, one per cent. of the tax duplicate of such county. Such 
bonds shall state for what purposes issued, and their interest at a rate not in ex
cess of five per cent. per annum, payable semi-annually, and in such amounts 
to mature in not more than ten years after they are issued, as the county com
missioners shall determine. Such bonds shall be advertised once each week 
for four consecutive weeks in two newspapers published and having a general 
circulation within the county. Such bonds shall be sold to the higest respon
sible bidder and for not less than par and accrued interest. The county com
missioners may reject any and all bids. The proceeds of such bonds shall be 
used exclusively for the payment of the cost and expense of the construc
tion, improvement, maintenance or repair of the highway for which the bonds 
were issued, except that any balance remaining after all of the cost and ex
pense of the improvement have been paid, shall become a part of the county 
road improvement fund." 

In my opinion, however, the vetoing of section 52 left nothing upon which sec
tion 53 could operate; because the bonds authorized to be issued under said section 53 
are to be issued "in anticipation of the collection of such taxes and assessments" and 
not otherwise. In other words, the power thus conferred was not a general bororwing 
power, but merely a power to anticipate the collection of specific taxes. The auth
ority to levy the taxes having been terminated by the veto of the governor, the authority 
to borrow the money fell with it. Therefore, in my opinion, section 53 of the new 
law, being section 1223, General Code, is not and never was in effect. 

If it were in effect it would of itself constitute an answer to your question; for if 
it could be given any meaning at all, it would indicate that the county commissioners 
should borrow all the money necessary to provid·e for the cost of the improvement 
including the township's share, as well as the county's share. It cannot, however, be 
given this or any dther effect; it is simply null. 

This statute never having been operative, having, so to speak, been construc
tively vetoed when the governor vetoed section 52, I am of the opinion that original 
section 1223, General Code, was never repealed by implication, and that it is as present 
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in effect, and will be until the act passed by the last session of the legislature becomes 
effective. 

It is to section 1223, General Code, then that we must look for authority to borrow 
money. This section controls, for reasons already stated, to the exclusion of section 
3939, General Code, bieng quite inconsistent with it, and being a statute pertaining 
to a particular subject, and of the kind which always, under familiar rules of statutory 
construction, take precedence over other statutes general in their nature, regardless 
even, in some instances, of the temporal order in which the two statutes are passed. 
As a matter of fact, the legislative history of the two statutes involved, viz.: Sections 
1223 and 3939, shows that the former was originally the later act, although the latter 
has been amended in other particulars since the former was enacted. 

I am of the opinion, therefore, that the township trustees, if they desire to borrow 
money for the purpose of meeting their portion of the cost of a highway improvement, 
must do so under section 1223, as passed 99 Ohio Laws, 316, and not under authority 
of section 3939, General Code, refened to in section 3295. 

I would be of the further opinion that the limitations imposed by the sections 
succeeding section 3939 do not apply; and tha~ the bonds referred io in section 1223 
may be issued without a vote of the people regaxdless of the outstanding indebtedness 
of the township. 

I realize that my opinion leads to an unfortunate conclusion, in that it is now 
practically impossible to dispose of four per cent. bonds. This situation, however 
cannot change the legal aspect of the case. 

l am aware also that my conclusion upon the first point suggested by me might 
lead to the further conclusion that there is no way in which the state highway com
missioner or the county commissioners can satisfy themselves that the township's 
portion of the cost of the improvement is to be met. This, too, is a defect in the law. 
As a matter of fact, by virtue of the vetoing of section 52, the township's pmtion of the 
obligation, unless provided for by an issue of bonds, would have to be met out of the 
general township fund, there being no authority at law to levy taxes especially for the 
purpose of contributing to a state highway improvement. In fact, the provision of 
section 1210, above quoted, would govern; and if the township trustees refused to "pay 
the portion of the cost and expense assessed to the township in the same manner as 
other claims are paid," the question would arise as to whether or not there is any way 
for the county treasurer to compel the township trustees to make the payment; and 
still further, if there should be no money in the general township fund to meet the 
expenditure, whether or not the county treasurer, by appropriate action, could compel 
the making of a sufficient levy for such purpose. 

All these questions are very embarrassing and suggest the necessity for additional 
legislation. While I have not examined the newly passed act of the legislature, I 
understand that it supplies many of the defects which I have suggested and is much 
more workable than the law which I have been obliged to construe. It. may be that 
the relief in your particular situation lies in awaiting the effect of this new law. That, 
however, is a question upon which I would prefer not to express an opinion, unless my 
opinion were particularly invited upon that point. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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430. 

SIGNERS OF INITIATIVE, SUPPLEMEXTAL OR REFERENDUM PETI
TIONS MUST PLACE THEREON THEIR NAME, THE NAME OF 
THEIR TOWNSHIP OR COUNTY OR MUNICIPALITY. 

Under the provisions of article 2, section 18, of the constitution, it is necessary for 
each signer of any initiative, supplemental or referendum petition to write in for himself 
the name of his township and county or the name of the municipality, street and number 
and the ward and precinct. This information may not be filled •;n by a second party. 

CoLUMBUs, Omo, July 17, 1913. 

HoN. ARCHER L. PHELPS, Prosecuting Attorney, Warren, Ohio. 
DEAR Sm:-Under date of July 15th you call my attention to article II, section 

lg of the constitution as amended September 3, 1912, and you request my opinion 
whether ·each signer must for himself "IVTite in the name of the township and county or 
name of the municipality, the street and number and ward and precinct. It would 
seem to me that the language of said section of article II answers your inquiry itself 
in that it states: "Each signer of any initiative, supplementary or referendum petition 
must be an elector of the state and shall place on such petition after his name the date 
of signing and his place of residence." It then proceeds to state how he shall designate 
his place of residence as follows: "A signer residing outside of a municipality shall 
state the township and county in which he resides. A resident of a municipality shall 
state in addition to the name of such municipality, the street, and number, if any, of 
his residence, and the ward and precinct in which the same is located." 

While it is true that the person soliciting the signatures in making his affidavit to 
the part of the petition solicited by him is required only to state the number of signers 
and that each signature attached was made in his presence and to the best of his 
knowledge and belief each signature is genuine and that he believed the signers to be 
elector~ and that they signed with knowledge of the contents and on the date set 
opposite their name, yet from the clear statement that each signer shall place on the 
part of the petition signed by him his place of residence, I am of the opinion that each 
signer must for himself write in the name of the township and county, or the name of 
the municipality, the street and number and the ward and precinct, and that such 
section does not !J.Uthorize the filling in of this information by a second party. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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431. 

THE PROVISIOXS OF THE XEW COXSTITL""TIOX RELATIXG TO THE 
TAKING OF DEPOSITIOX IS XOT SELF-EXECrTIXG-AX ATTOR
NEY APPOINTED TO TAKE CARE OF A CASE IX CO"L'RT IS ONLY 
TO ACT IX THE C01..'RT WHEREIX HE IS APPOIXTED. 

1. The provisions of the new constitution relati11(J to taking dt position is not self 
executing. It requires legislation to git"e effect lhaeto and provide the manner of taking 
deposition. Provision for laking such dcpob·itim• is to be fmmrl in 103 Ohio LawN, 433-43.~. 

2. Under section 13562, General Code, an allomey appointed by the common pleas 
court to assist in the trial of a case is only bound to tal.-e care of a case in the court wherein 
he is appointed. This court then allows him for fees which the commiss-ioners pass upon 
and pay in such amount as the?J approve. His service is then at on end. 

CoL"CMB"Cs, Omo, July 26, 1913. 

HoN. W. J. ScHwENCK, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR SIR:-In your letter of June 19, 1913, you ask my opinion on three proposi
tions, as follows: 

"First. In the trial of a murder case the court appointed an attorney 
to assist you. During the trial counsel so appointed took sick and retired 
from the case. Thereupon the c9urt appointed another attorney to assist in 
the completion of the trial. A conviction was had. Defendant objected to 
the new appointment and alleged the same as a principal ground in motion 
for a new trial. The motion was overruled and error proceeding, based 
thereon, is now pending in the court of appeals. 

"You ask whether the appointment of the second attorney and permiL
ting him to assist in the prosecution was reversible error." 

It is a rule of this department not to render an opinion as to the merits of questions 
at issue in cases pending in the courts. In this case the exact question you submit is 
before the court of appeals, and it would not be proper for me to express an opinion 
thereon at this time. For this reason I feel compelled· not to render an opinion on 
your first question. 

"Second. Under the present constitution can the state take depositions 
without a law being passed providing for doing so?" 

This provision of the new constitution is not self executing and it requires legisla
tion to give effect thereto and provide the manner of taking such depositions. By 
consulting 103 Ohio Laws, pages 443 and 444, you will see that the legislature has 
made provisions for the taking of such depositions, effective August 8, 1913. 

"Third. Under the statute providing for the appointment of an assistant 
to the prosecutor, it seems to be limited to the appointment of an attorney to 
assist in the trial of the case. Are the services of assisting limited to the mere 
trial or do they extend to the hearing of the case in the higher courts on 
review?" 

Section 13562, General Code, provides: 

"The common pleas court or the circuit court, whenever it is of opinion 
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that the public interest requires it, may appoint an attorney to assist tho;, 
prosecuting attorney in the trial of a case pending in such court, and the 
county commissioners shall pay such assistant such compensation for his 
services as such court approves and to them seems just and proper." 

Under this statute the attorney appointed by the common pleas court is only 
bound to take care of the case in that court. This court then allows his fees for the 
services rendered in that court, which the commissioners pass upon and pay in such 
amount as they approve. That is the end of the employment unless the circuit court 
(now court of appeals) appoints him to render services in that court in the same case. 
He cannot receive fees for services in the reviewing court unless such court appoints 
him and allows his fees. The reviewing court might deem the services unnecessary 
and refuse to appoint. Each court has exclusive jurisdiction as to such appointment 
to assist in the trial of such cases, pending in their respective courts; and the common 
pleas appointment does not extend to, or bind the reviewing courts. Counsel is not 
bound to appear and render services in the reviewing court without an appointment 
therein. 

440. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PART OF TOWNSHIP SCHOOL DISTRICT MAY NOT BE UNITED WITH 
ANOTHER SCHOOL DISTRICT FOR HIGH SCHOOL PURPOSES. 

There is no statutory provision for the uniting of a part or portion of a township 
school district with another township, village or special school district for high school 
purposes. 

Where a petition asks for the uniting of the north half of Salt Creek township school · 
district of Pickaway county to the village school district of Tarlton for high school purposes, 
such petition cannot be granted. 

CoLUMBUs, Omo, August 11, 1913. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 

DEAR Srn:-Under date of June 21, 1913, you submitted the following inquiry: 

"I am enclosing herewith a request for an opinion relative to the union
ization of school districts for high school purposes received from the clerk of 
the board of education of Saltcreek township school district, Pickaway county, 

.Ohio." 

The request referred to in your inqniry and which was received by you from the 
clerk of the board of education of Saltcreek township school district, Pickaway county, 
Ohio, reads as follows: 

"Enclosed please find a petition presented to the board of education of 
Saltcreek township school district, Pickaway county, Ohio, at its last meeting, 
May 31, 1913. 

''You will observe that it purpoxts to be signed by residents of the north 
half of Saltcreek township school district and requests the board of education 
of that district to join the north half of the territory comprising the said school 
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district with the village school district of Tarlton (lying within the boundaries 
of Saltcreek civil township and adjoining Saltcreek township school district 
on the north) for high school purposes only. 

"The board of education are in doubt as to their authority to comply 
with the request of the petitioners. That is, they are in doubt whether the 
statutes, sections 7669, 7670, 7671 and 7672 of the General Code, Ohio Laws, 
authorize the uniting of less than whole districts for high school purposes only. 

"The board understands that under section 4692, General Code, and 
sections following any part of the territory of one school district may be 
transferred to another school district for general school purposes, that is to 
say, for all school purposes, elementary, high or otherwise. But the petition
ers in the petition herewith sent you do not ask for a transfer of the north 
half of the territory comprising Saltcreek township school district to Tarlton 
school district for all school purposes, so as to make such annexed territory a 
part of the village district, to wit, Tarlton school district, but only ask that 
so much of Saltcreek township school district be united with Tarlton school 
district for high school purposes, the high school thereof to be governed by a 
committee of two from each board. 

"Please advise whether the petition may be granted under the statutes." 

In reply thereto I desire to say that section 7669 of the General Code provides for 
the uniting of two or more adjoining township school districts or a township district 
and a village or special school district, or any two or more of such school districts, for 
high school purposes, as follows: 

"The board of education of two or more adjoining township school districts, 
or of a township district and of a village or special school district situated partially 
or wholly within the township, or of any two or more of such school districts, by a 
majority vote of the full membership of each board, may unite such districts 
for high school purposes. Each board also may submit the question of levy
ing a tax on the property in their respective districts, for the purpose of pur
chasing a site and erecting a building, and issue bonds, as is provided by law 
in case of erecting or repairing school houses; but such question of tax levy 
must carry in each district before it shall become operative in either. If such 
boards have sufficient money in the treasury to purchase a site and erect such 
building, or if there is a suitable building in either district owned by the board 
of education that can be used for a high school building, it will not be neces
sary to submit the proposition to vote and the boa.rds may appropriate money 
from their funds for this purpose." 

Section 7670 of the General Code provides that any high school so established 
shall be under the management of a high school committee and such high school shall 
be free to all the youth of school age within each district, as follows: 

"Any high school so estab,lished shall be under the management of a high 
school committee consisting of two members of each of the boards creating 
such joint district, elected by a majotiry vote of such boards. Their mem
bership of such committee shall be for the same term as their terms on the 
boards which they respectively represent. Such high school shall be free to 
all youth of school age within each district, subject to the rules and regulations 
adopted by the high school committee, in regard to the qualifications in 
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scholarship requisite for admission, such rules and regulations to be of uniform 
operation throughout each district." 

Section 7671 provides how such high school shall be maintained and supported as 
follows: 

"The funds for the maintenance and support of such high school shall 
be provided by appropriation from the tuition or contingent funds; or both, 
of each district, in proportion to the total valuation of property in the respective 
districts, which must be placed in a separate fund in the treasury of the board 
of education of the district in which the school house is located, and paid out 
by action of the high school COJ!lmittee for the maintenance of the school." 

It is to be noted that the above sections provide for the establishment of joint 
high schools by the respective school districts therein enumerated in their entirety and 
there is no statutory provision for the uniting of a part or a portion of any school 
district therein enumerated with another school district for high school purposes. 

Therefore, in conclusion, it is my opinion in the absence of any statutory provision 
for the uniting of a part or a portion of a township school district with another township 
village or special school district for high school purposes, that the petition for the 
uniting of the north half of the Saitcreek township school district to the village school 
district of Tarlton for high school purposes, cannot be granted. 

442. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge:neral. 

COUNTY COMMISSIONERS WITHOUT AUTHORITY TO PURCHASE AUTO
MOBILE FOR USE OF COUNTY SURVEYOR. 

The county commissioners may not purchase an automobile for the use of the county 
surveyor. The right of the county surveyor as a public officer to compensation, fees, allow
ances, etc., must depe:nd upon express legislative enactme:nt or on necessary implication 
from the terms used. Since there is no statutory provision broad enough to authorize the 
commission to make this purchase, they are without authority to do so. 

CoLUMBUS, OHm, June 10, 1913. 

HoN. A. H. HENDERSON, Prosecuting .4ttorney, Youngstown, Ohio. 

DEAR Sm:-I have your letter of April 15, 1913, in which you inquire as follows: 

"Have the commissioners authority to purchase an automobile for the 
use of the county surveyor ?" 

The only statutory provision having any bearing on the question here made is 
section 2786, General Code, which provides as follows: 

"The county surveyor shall keep his office at the county seat in such 
room or rooms as are provided by the county commissioneis, which shall be 
furnished with all necessary case!' and other suitable articles, at the expense of 
the county. Such office shall also be furnished with all tools, instruments and 
books, blanks and stationery necessary for the proper discharge of the official 
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duties of the county surveyor. The cost and expense of such equipment shall 
be allowed and paid from the general fund of the county upon the approval of 
the county commissioners. The county surveyor and each assistant and 
deputy shall be allowed his reasonable and necessary expense incurred in 
the performance of his official duties. (R. S. section 1181.)" 

Nothing in the way of specific authority is given by this section to either the sur
veyor or the county commissioners to purchase an automobile at the expense of the 
county. The case of State ex rei. vs. Commissioners of Mahoninl!: county, 10 C. C. 
(n. s.) 398, in which the court denies the right of the sheriff to purchase vehicles for 
official use at the expense of the county, is in my opinion conclusive against any author
ity to be implied from the provisions of section 2786, authorizing the county com
missioners or the surveyor to purchase for his use an automobile at the county's expense. 

The case above referred to was decided on a construction of section 1296-29 R. S. 
later carried into the General Code as section 2997. This statute providing for pay
ment of the expenses of county sheriffs in the discharge of their official duties was 
much broader with reference to the question there made, than is section 2786 with 
respect to the right of the county commissioners to pmchase an automobile for the 
use of the county surveyor. 

The court in the case before cited says: 

"If the legisl.J.ture intended to have county commissioners supply sheriffs 
with horses, vehicles and harness, or to allow them the expense necessarily 
incurred in their purchase, it would certainly have so provided in unambiguous 
terrns." 

This language of the court is pertinent with reference to the question here made 
with respect to the construction of section 2786. 

Whether the question made is approached from a view presented by a considera
tion of the compensation, fees or allowances due the surveyor, or from a view as to 
the powers of the county commissioners, the result is the same. The right of the sur
veyor as a public officer to compensation, fees or allowances must depend on express 
legislative enactment or on necessary implication from the terms used. 

State ex rei. vs. Commissioners Mahoning Co. supra. 
Sage vs. Commissioners, 82 0. S. 126. 
Thorniley vs. Commissioners, 81 0. S. 108. 

The same is true with reference to the powers of county commissioners. 

Commissioners vs. R. R. Co., 45 0. S. 401, 403. 
State ex rei. vs. Yeatman, 22 0. S. 546, 551. 
Commissioners of Medina County vs. Leighty, I. C. C. (n. s.) 431. 

I am of the opinion that none of the provisions of section 2786 are broad enough 
or specific enough to authorize the commissioners to purchase an automobile for the 
use of the county surveyors nor to authorize any allowance to the surveyor for the 
expense of any such purchase made by him. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney GeruJral. 
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444. 

WHEN A JUSTICE OF THE PEACE IS APPOINTED TO FILL A VACANCY, 
IDS SUCCESSOR SHOULD BE ELECTED AT THE NEXT REGULAR 
ELECTION OF SUCH OFFICERS FOR A FULL TERM OF FOUR YEARS. 

When a vacancy occurs in the office of justice of the peace, the successor to the person 
appointed to fill such vacancy should be elected at the next regular election for such office 
for a full term of four years. 

CoLUMBus, OHIO, September 3, 1913. 

RoN. OuN M. FARBER, Prosecuting Attorney, Mansfield, Ohio. 

DEAR SIR:-I have your letter of August 11, 1913, in which you inquire: 

"Jabez Dickey was elected a justice of the peace for Madison township, 
this county, in November, 1911, and commissioned to serve until December 
31, 1915. On January 8, 1913, he resigned, and B. B. Dickey was appointed 
by the trustees of said township to fill out the unexpired portion of the term 
of said Jabez Dickey. 

"I respectfully ask for your opinion on the following point: Should the 
successor of said Jabez Dickey as such justice of the peace be elected at the 
November election for the year 1913 or the year 1915 ?" 

The act of April 13, 1913, 103 0. L. 314, established the office of justice of the 
peace, fixed their powers, jurisdiction and duties the same as existing on September 3, 
1913. The last clause of section 1 of said act reads: 

"All laws and parts of laws in force on said date, in any manner regulating 
such powers and duties, fixing such jurisdiction or pertaining to such office, 
or the incumbents thereof are hereby declared to be and remain in force until 
specifically amended or repealed, the same as if herein fully re-enacted." 

Mr. B. B. Dickey, having been appointed on January 8, 1913, the question may 
arise as to its validity on account. of the amendment to the constitution taking effect 
on January 1, 1913, and abolishing the office as one provided by the constitution. 
This question is not covered by the derision of the supreme court. See State ex rei. 
vs. Redding, 87 0. S. 385-400. 

However, Mr. B. B. Dickey accepted the appointment, qualified, and is a de facto 
justice of the peace at least. 

Section 10 of the General Code reads: 

"When a~ elective office becomes vacant and is filled by appointment, 
such appointee shall hold the office until his successor is elected and qualified. 
Unless otherwise provided by law, such successor shall be elected for the un
expired term at the first general election for the office which is vacant that 
occurs more than thirty days after the vacancy shall have occurred. This 
section shall not be construed to postpone the time for such election beyond 
that at which it would have been held had no such vacancy occurred, nor to 
affect the official term, or the time for the commencement thereof, of any 
person elected to such office before the occurrence of such vacancy." 

Section 1714, General Code, reads: 

"If a vacancy occurs in the office of justice of the peace by death, removal, 
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absence for six months, resignation, refusal to serve, or otherwise, the trustees 
within ten days from receiving notice thereof, by a majority vote, shall 
appoint a qualified resident of the township to fill such vacancy, who shall 
serve until the next regular election for justice of the peace, and until his 
successor is elected and qualified. The trustees shall notify the clerk of the 
courts of such vacancy and the date when it occurred." 

Section 1715, General Code, reads: 

"At the next regular election for such office a justice of the peace shall be 
elected in the manner provided by law, for the term of four years commencing 
on the first day of January next following his election." 

Construing these sections together, and I think it clear that sections 1714 and 1715 
make the "other provision" meant by section 10, therefore, a successor to :\1r. Jabez 
Dickey must be elected in 1913, and for the full term of four years as provided by 
section 1715, General Code. 

453. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PAROLE OF PRISONERS FROM WORKHOUSE-MANAGER OF A WORK
HOUSE MAY FOR GOOD CAUSE PAROLE PRISONERS CONFINED 
THEREIN. 

The board of workhouse directors have authority to discharge prisoners confined in the 
workhouse, when there is good and sufficient cause for so doing. The authorities of such 
institution are the sole judges of what constitutes good and sufficient cause. When they 
execute their power fairly, their action is final. 

When a prisoner is paroled, the officers designated in sedion 4133, General Code, 
should make the conditions of the parole and provide for the retaking of the prisoners should 
the conditions of the parole be violated. 

The rule requiring the recommendation of the trial court on good cause shown can be 
suspended and the prisoner paroled without the same. 

The board of pardons has nothing to do with the parole of a prisoner sentenced by a 
mayor of a tillage. No notice is necessary to the prosecuting attorney or to the attorney 
prosecuting ·the case. 

CoLUMBUs, Oaro, Septembet 6, 1913. 

HoN. ToM S. MADDOX, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR Sm:-In your letter of August 13, 1913, you ask: 

"I desire to submit the following questions to you for an opinion, to wit: 
1. "Has the board of workhouse directors authority to grant an absolute 

release of a prisoner under section 4133 of the General Code, when it was 
shown that he was convicted by perjured testimony, a fact which was not 
known at the time of his trial and until the time had expired for the filing of a 
bill of exceptions? 

2. "If an application is made to the board o.f directors of the workhouse 



1364 PRO::SECUTING ATTORNEYS 

for the conditional release of a prisoner on parole, may he be paroled on such 
terms as said board of directors may specify in the absence of rules and regu
lations suggested in section 4134 of the General Code? 

3. "Have the said directors authority to suspend the rules and parole a 
prisoner for good cause shown, even though their rules and regulations provide 
that the same shall not be done without the recommendation of the trial court. 

4. "Has the board of pardons power and authority to recommend to the 
governor the pardon of a prisoner confined in the workhouse, for good cause 
shown, when he has been convicted and sentenced thereto by the mayor of a 
village? If so, does the procedure in such cases conform to the statutory 
provision in regard to notice to the proseruting attorney apply, as to indict
able offenses, or must notice be given to the attorney representing the prose
cution of the alleged defendants?" 

I will take these questions up and answer them in their order. 

1. Section 4133, General Code, reads as follows: 

"An officer vested by statute with authority to manage a workhouse may 
discharge, for good and sufficient cause, a person committed thereto. A record 
of all such discharges shall be kept and reported to the council, in the annual 
report of the officer, with a brief statement of the reasons therefor." 

This is a very broad section and would seem to give the governing officials of the 
workhouse full power to "discharge for good and sufficient cause" any person committed 
to such institution. The authorities of such institution are vested with discretionary 
powers in that beh.tlf; and they are, in my opinion. the sole judges of what constitutes 
"good and sufficient cause." To them alone is delegated, under this section, the right 
to determine whether the facts and circumstances in each case warrant their exercise 
of the power to discharge; and when fairly exercised, their action in that behalf is final 
and unquestionable. 

Such action, in a clear case, is one of humanity, right and justice toward the 
incarcerated one, and is intended to grant relief to him without being compelled to 
resort to the slower proceedings of parole or pardon through other boards or authori
ties. In other words, this section affords speedy relief to a prisoner whom the work
house authorities believe is entitled to his freedom without being compelled to await 
the circumlocution attendant upon other forms of release. 

2. Sectiol) 4134, General Code, provides: 

"Such officer also may establish rules and regulations under which and 
specify the conditions on which a prisoner may be allowed to go upon parole 
outside of the buildings and enclosures. * * *" 

Under this section the officer designated in section 4133 should make rules pro
viding for the parole of prisoners prior to their release; but in my opinion the said rules 
and regulations can be made at the time of the release of each particular prisoner. 
These rules could impose conditions and provide for retaking and reconfining a prionser 
in case. of violation of the conditions of his parole. 

3. I am of the opinion that a rule requiring the recommendation of the trial 
court can be suspended, on "good cause shown," and a workhouse prisoner paroled 
without the same. 

4. The board of pardons has nothing to do with a prisoner confined in the work-
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house under sentence of a mayor of a village; and the matter of notice to the prosecuting 
attorney or attorney prosecuting the case is not required. 

458. 

Yours very truly, 
TIMOTHY S. HoGAX, 

Attorney General. 

LIQUOR LICEXSE CO:\L\IISSIOXER CAXXOT BE APPOIXTED IX COUX
TIES WHICH IIAVE "SEVER VOTED DRY, BUT WHICH HAVE XO 
SALOONS. 

In counties which ha~:e nera been mtul dry and which have no salo':m;, it is the duly 
of the liquor license commisoion not to appoint a county liquot license commission for such 
countu. 

CoLu~mus, OHIO, September 10, 1913. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR Sm:-ln your communication of August 30th you submit for my opinion 
the question whether or not liquor licensing commissioners must be appointed in your 
county, stating that: 

"The liquor license law, Vol. 103 0. L. page 218, section 7, provides, 'In 
each county of the r:;tu.te where the sale of intoxicating liquors has nnt been 
prohibited from the county by hw, there shall be a board, etc.' Geauga 
county has never been voted dry as an entirety. At least some of the townships 
have no record of such a vote. Our vote has all been taken under the old 
Beal law and there has never been a county vote under this law, there being 
no saloons in our county." 

Your attention is called to section 7 of the act found in 103 0. L. 218, which pro
vides in part as follows: 

"For the purpose of licensing the traffic in intoxicating liquors in this 
state, the state is hereby divided into licensing districts, and each county in 
this state shall constitute a licensing district. 

"In each county of the state, wherein the sale of intoxicating liquor is 
not prohibited throughout the county by law, there shall be a board consisting 
of •wo commissioners, representing the state, not more than one of whom shall 
belong to the same political party, known as 'The _________ • ________ County 
Liquor Licensing Board,' the blank to be filled with the name of the county. 
Each commissioner shall be a q ualificd elector of the state, residing in the 
county in question, and shall be appointed by the state liquor licensing 
board. * * *" 

It is apparent that since your county is one wherein the sale of intoxicating liquor 
is not prohibited throughout the county by Jaw, following the exo.ct letter of the statute, 
it would be necessary to appoint a county liquor Licensing board; but as it must be 
conceded that the Jegislatme never intended to demand a vain and useless thing, I 
have concluded that in those counties where, owing to township or Beal Jaw local 
option elections, the various subdistricts of the county are "dry," that it would be 
useless to appoint a county board who would have no duties to perform. The state 
board certainly would not fix compensation for officers who, under no circumstances, 
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could perform any services. I have, accordingly, advised the governor and the state 
liquor licensing board that there will be no violation of any duty in case action is not 
taken in appointing county liquor licensing boards in those counties in which to all 
intents and purposes the sale of intoxicating liquor is prohibited throughout the county, 
even though this prohibition has not been effected by the result of a county local option 
election. 

I reach this conclusion, feeling that under all the circumstances the public should 
neither be put to the expense of maintaining a county liquor licensing board nor to 
the cost of holding an election by reason of a technical requirement of the statute. 
While I construe section 7 as providing for the appointment of a liquor licensing board 
in each county of the state wherein the sale of intoxicating liquor is not prohibited 
throughout the county by law, still, I do not believe it was the intention of the people in 
amending the constitution, nor of the legislature in passing the liquor licensing law, to 
create saloons in counties where they have not heretofore existed. 

In answer to your question, therefore, it is my opinion that under the circumstances 
of the case in Geaugs. county the state liquor licensing board is justified, and I believe 
it is their duty, to refuse to make any appointment of a county liquor licensing board 
in your county. 

459. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

JUSTICE OF THE PEACE, MAYOR OR POLICE JUDGE HAS FINAL JURIS
DICTION IN THE PROSECUTION OF VIOLATIONS OF THE FISH 
GAME AND BIRD LAWS. 

A justice of the peace, mayor or police judge shall have final jurisdiction, within his 
county, in the prosecution for violations of section 134-13, General Code. Section 134-13, 
General Code, is a part of the fish, game and bird law of the state, controlled by section 14-64-, 
General Code. 

CoLUMBUS, Omo, August 9, 1913. 

HoN. LEVI B. MOORE, Prosecuting Attorney, Waverly, Ohio. 

DEAR Sm:-Under date of July 1, 1913, you inquire as follows: 

"Has the justice of the peace, mayor or police judge final jurisdiction 
within his county in a prosecution for a violation of section 13413 of the 
General Code, and is section 13413 a part of the fish, game and bird laws of 
the state, controlled by section 1464 of the General Code?" 

In reply to your inquiry I desire to say that section 1464 of the General Code 
provides as follows: 

"A justice of the peace, mayor or police judge shall have final jurisdic
tion within his county in a prosecution for a violation of any provision of the 
laws relating to the protection, preservation or propagation of birds, fish and game 
and shall have like jurisdiction in a proceeding for the condemnation and for
feiture of property used in the violation of any such law.'' 

Section 13413 of the General Code as amended. March 5, 1913, (103 0. L. 111), 
provides as follows: 

"Whosoever shall catch, kill or injure a skunk, or pursue it with such 
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intent, except from the fifteenth day of November to the first day of February 
both inclusive, or whoever shall at any time or place dig out, or smoke out 
with fumes or gases, any skunk or in any manner destroy the den or burrow 
of any skunk, or whoever during the period when it shall be unlawful to kill 
such animal shall have in his possession the green pelt of a skunk unless such 
person can show by the original signed by the shipper that such pelts were 
shipped from without the state shall be fined not less than ten dollars nor 
more than twenty-five dollars. 

"This section shall not prevent the owner of a fal"m or any one authorized 
by him in writing from killing a skunk when doing an injury upon his prem
ises. The provisions of this section shall be enforced by the commissioners of 
fish and game." 

Game animals are defined as follows: 

"Animals pursued and taken by sportsmen."-Webster's Dictionary. 

"Those wild animals who are pursued or taken for sport or profit in 
hunting, trapping, fowling or fishing."-Century Dictionary. 

"Birds and beasts of a wild nature obtained by fowling and hunting."
Bouvier's Law Dictionary. 

The American-English Encyclopaedia, second edition, voluine 11, page 654, defines 
"game" in general as follows: 

"Birds and beasts of a wild nature obtained by fowling and hunting." 

By reason of the above definitions it is my opinion that said section 13413 of the 
General Code is a provision of law relating to the protection, preservation and propaga
tion of game. It is to be noted that section 1464 of the General Code specifically pro
vides that a justice of the peace, mayor or police judge shall have final jurisdiction 
within his respective county in a prosecution for violation of any provision of the laws 
relating to the protection, preservation or propagation of birds, fish and game. 

Therefore, inasmuch as said section 13413 of the General Code above quoted, 
relates to the protection, preservation and propagation of game, and inasmuch as said 
section provides that the provisions thereof shall be enforced by the commissioners of 
fish and game, it is my opinion that said section 13413 is a part of the bird, fish and 
game laws of the state of Ohio and any violation of said section comes within section 
1464 of the General Code above quoted as being a violation of a provision of the laws 
relating to the protection, preservation and propagation of game, and it follows in accord
ance with the foregoing reasoning that a justice of the peace, mayor or police judge 
has final jurisdiction within his county in a prosecution for a violation of said section 
13413 of the General Code, above quoted. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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462. 

LEVIES MADE U~DER GEHRETT LAW TO BE USED FOR THE EXTIN
GUISHMENT OF THE BONDS ISSUED UNDER THAT LAW-THESE 
FUNDS MAY NOT BE USED TO REPAIR ROADS WHICH HAVE 
BEEN IMPROVED. 

Levies made under the original Gehrett law are subject only to the limitations w which 
they would have been subject had that law been continued in force, and are not subject to 
the limitations prescribed in section 6945, General Code, as amended 108 0. L. 202. 

The present section 5654, General Code, which has just gone into e.ffect, governs the 
disposition of all levies made and bonds issued under the original Gehrett law, so that if 
there is at present a surplus in a fund created by an issue of bonds under this law, which 
has not been expended or transferred to the general fund, such surplus must be applied w 
the extinguishment of the bonds as therein pro~ided, and may under no circumstances be 
used to repair a particular road which has been improved. 

Co_LUMBUs, Omo, August 14, 1913. 

RoN. CHARLE~ M. MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR SJR:-I beg to acknowledge receipt of your letter of August 1st requesting 
my opinion upon the following qu'estions: 

"1. Is it compulsory that the county follow the provisions of sections 
12946 and 12946-2 and pay twice a month? (103 0. L. page 154.) 

"2. Under the Thomas Stone road law (Ohio Laws Vol. 103, pages 198-
204) section 6945 pr'ovides for a maximum levy of 3 mills. Should these 3 
mills include the Gehrett ·law levies already made, or are they in addition 
thereto? This section also provides that the 3 mill levy is subject to the 
maximum limitation upon the aggregate amount of all levies now in force. 
Does this mean the 10 mill limit, as provided by law, or the 15 mill limit which 
includes sinking and interest levies? 

"3. Under section 5654, as amended in Vol. 103 of Ohio Laws, at page 
521, can the county commissioners expend any surplus from a bond issued for 
Gehrett law roads for the repair and maintenance of said roads, or shall the 
surplus be transferred to the sinking fund to meet the principal and interest 
on said bonds?" 

I fllll indebted to you also for a copy of an opinion rendered by you to the auditor 
of Lucas courity upon these questions, and for the very full statement of your views 
embodied therein. 

Your first question is answered by the enclosed opinion to Hon. Geo. C. Von 
Beseler, city solicitor, Painesville, Ohio, August 11, 1913. 

Answering the first subdivision of your second question, I beg to state that in my 
opinion levies made under what was known as the Gehrett Jaw, formerly sections 6926 
et seq., General Code, should not be regarded as within the three mill limit of present 
section 6945. 

I understand ~hat in referring to the Gehrett law levies already made, you mean 
levies under original sections 6926 to 6956 inclusive, which said sections were held to 
be repealed by implication by a recent decision of the supreme court, but proceedings 
under which are validated or attempted to be validated by the act found in 103 0. L. 
132. Section 1 of that act provides: 

"All * * * taxes * * * levied or to be levied on account of such 
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roads * * * are hereby declared and held to be valid, and boards of county 
commissioners or other officers shall have full power and authority to proceed 
with the construction and completion of all roads in process of construction 
under said section * * • nnd shall also have full power and authority to 
taxes * * • to pay for the construction and improvement of any such 
roads, nnd to do any and all things contempll!.ted by such petitions under 
said sections." 

The original Gehrett law was in very many respects like the act found in 103 0. L. 
198 et seq., and consisted of the same numbered sections of the Code. The repeal 
of this act by implication must have taken place on the lOth day of :\lay, 1910, when 
the act found in 101 0. L. 247 took effect. Accordingly from that date there was no 
such law as that embodied in the General Code sections bearing numbers 6926 to 6956, 
inclusive. The act found in 103 0. L. 132, is an exercise of the special legislative 
power vested in the general assembly by section 28 of article II of the constitution, 
and its purpose was simply to authorize the taxing authorities to levy such tax as 
might enable the authorities to carry out to completion proceedings begun under the old 
law after the date when its life was held to have been terminated. In addition to 
such levies there would, of course, be levies under the repealed sections made for the 
purpose of retiring bonds issued thereunder before the time when the repeal became 
effective. Indeed, I do not question that all levies made for the purpose of retiring 
bonds issued under the Gehrett law, either before or after its implied repeal, would 
have to be sustained irrespective of the passage of the curative act. My opinion, 
however, is not invited upon this or any related question, but assumes that levies 
shall be made for this purpose. 

I have discussed these matters because of the fact that the present so-called Thomas 
road law, being sections 6926 et seq., found in 103 0. L. 198, and at present in effect 
purport to repeal the sections which constituted the original Gehrett law and to re
enact them for the purpose of amendment. Technically, therefore, this act, which 
passed and became effective at a date later than the act found in 103 0. L. 132, repeated 
the Gehrett law just r,s the latter ad reviRed it. This technical view-point, however, 
in my opinion, is incorrect. While in deference to the constitutional provisions the 
sections of the General Code which are "amended" in the so-called Thomas law, are 
repealed and re-enacted, yet this is formal merely. The actual repeal of the sections, 
the number of which the legislature deemed it proper to use in the new act was effected 
on May 10, 1910. Therefore, the law embodied in the sections bearing these numbers 
was not a continuous rule of aetion un'lffected by the simultaneous repeal and re-enact
ment within the familiar rule of '3tatutory construction. What is now sections 6926 
et seq., General Code, is an entirely new law, similar to, but by no means identical 
with the old Gehrett law. There was a hiatus of nearly three years between the implied 
repeal of the Gehrett law and the enactment of the new law, and the fact that the new 
law was in for an "amendment" of the old, cannot bridge this gap. Nor is the ques
tion affected by the curative act above referred to. This act did not revive the old 
law in its entirety; it merely authorized uncompleted proceedings to be carried to com
pletion in accordance with its provisions. 

From all this consideration then I am of the opinion that it was not the intention 
of the general assembly to regard levies made under the corresponding sections of the 
Gehrett law as governed by the limitations of the Thomas act. The two acts are 
entirely independent and the fact that their section numbers correspond and their 
subject-matter is similar, is entirely immaterial. This conclusion is strengthened by 
consideration of section 6956a, and of the title of the act found in 103 0. L. 198, from 
both of which it appears that the intention is expressly declared to provide an addi-
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tiona! method "for the improvement of any public road * • • in addition to all 
other methods provided for by law." 

I am, therefore, of the opinion that levies made under the original Gehrett law 
are subject only to the limitations to which they would have been subject had that 
law been continued in force, and are not subject to the limitations prescribed in sec
tion 6945, General Code, as amended in 103 0. L. 202. 

Answering the second subdivision of your second question which relat.!JS to the 
interpretation of section 6945 in its proper application to the Thomas law, so-called, 
I quote the section in its entirety, as follows: 

"For the purpose of providing by general taxation a fund out of which not 
less than one-half nor more than two-thirds of the costs and expenses of all 
improvements made under the provisions of this subdivision of this chapter can 
be paid, the commissioners are authorized to levy upon the taxable property 
of any township or townships within the county in which such improved road 
is to be or has been constructed, not exceeding three mills in any one year 
upon each dollar of the valuation of the taxable property in such township or 
townships. Snch levies shall be in additimi to all other levies authorized by 
law for township purposes, but subject. to the maximum limitation upon the 
aggregate amount of all levies now in force." 

In my opinion the words "maximum limitation upon the aggregate amount of all 
levies now in force" mean, the ten mill limit of the Smith One Per Cen~. law. The 
exact meaning of this phrase is somewhat doubtful. Sections 5649-2 and 5649-3 
provide for the ten mill limit which is to include all levies excepting certain designated 
interest and sinking fund levies. This limitation is no where described but is referre!f 
to as follows: "The maximum rate of taxes that may be levied for all purposes," (Sec
tion 5649-2); "a maximum rate of ten mills" (5649-3). The word "aggregate" is not 
used in this phrase, but it is necessarily implied as the limitation is upon the aggregate 
rate as such. 

Section 5649-5 contains the only other limitation which could possibly have been 
intended by the language used in section 6945. The limitation provided for is that of 
fifteen mills, and it is referred to as "the combined maximum rate for all taxes levied." 
This provision does not contain the word "aggregate." It does, however, refer to 
aggregate levies just as the ten mill limit does. However, I am of the opinion that the 
fifteen mill limit cannot be appropriately referred to in other legislation without the 
use of the word "combined" which is its distinguishing characteristic. 

Another reason suggested in your opinion supports the view that the ten mill 
limit covers the three mill levy provided by section 6945. By inference at least the 
levy is designated as one "for township purposes," and it is clearly the intention of 
the Smith law, as a whole, that all levies for current township, county, municipal and 
school purposes shall be within the ten mill limit, unless by favor of a vote of the people. 
This limit is raised. 

For both the suggested reasons, then, I am of the opinion tha~ the three mill levy 
provided by section 6945 must be made within the ten mill limit of the Smith law. 

I cannot return an affirmative answer to your third question, J.lthough I am com
pelled to reach a conclusion opposite to that reached by you. Section 6950 of the 
General Code being a p:11t of the original Gehrett law, provides as follows: 

"The proceeds of such bonds shall be applied and used exclusively for the 
payment of the expenses and cos~ of construction of such stone or gravel road 
improvement, and the levy for the payment of the principal and interest of 
such bonds may be in addition to any levy now authorized by law." 

I need no more than 1efer to the fact that the improvement of a road and its 
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repair and maintenance are two separate and distinct matters in the theory of our 
road improvement laws. For example, under section 7422, General Code, it is the 
duty of the county commissioners to 1epair all improved roads in the county and for 
this purpose they must make a levy upon the grand duplicate of the entire county. 
Therefore, while the improvement of the road is a matter which may be paid for by 
any of the plans offered by the statutes and by levies and assessments in limited ter
ritories, the repair and maintenance of such road is a matter of county concern, the 
expense of which the taxpayers or property owners of any limited territory cannot 
be made to bear. 

I note that you refer to a custom of many years standing in Lucas county, which 
is inconsistent with the interpretation which I have placed on the section; yet such a 
custom can be of no weight in the face of the plain provisions of the law. There never 
was any warrant of law for using a smplus remaining in a construction fund for the 
repair of a road. Whether or not such surplus money should, under the old laws, have 
been treated as provided in original section 5654, General Code, is to my mind a diffi· 
cult question, in view of the peculiar nature of the levy made to pay Gehrett law bonds 
such levy being upon the taxable property of the township only, while the bonds were 
those of the county. 

The question has never been determined but I should incline strongly to the view 
th.1t inasmuch as the township was especblly taxed for the purpose of the improve
ment, the money arising from an issue of bonds which would have to be paid by levies 
so made, cannot be devoted to county purposes. Under the old law, possibly, there 
was no way in which to dispose of such a surplus, and the custom which ohtdined in 
Lucas county was as equitable a solution of the difficulty as could be worked out under 
the circumstances. 

Present section 5654, however, clearly applies to the proceeds of a Gehrett law 
tax or bond issue. A contrary holding might be made if the prior law had made any 
definite disposition of the proceeds of such a bond issue so that to make amen'ded sec
tion 5654 applicable to a levy made before it took effect or to bonds theretofore issued 
might seem to give it a retrospective application. That question, however, is not 
present in this instance, because unless original section 5654 itself would govern the 
disposition of such surplus and action was taken thereunder, there was no way law
fully to dispose of the surplus of the proceeds of a bond issue under the Gehrett law 
until present section 5654 became effective. 

I am of the opinion that present section 5654, which has just gone into effect, 
governs the disposition of all levies made and bonds issued under the original Gehrett 
law; so that if there is at present a surplus in a fund created by an issue of bonds under 
this law which has not been expended or transferred to the general fund, such surplus 
must be applied to the extinguishment of the bonds as therein provided, and may, 
under no circumstances be used to repair a particular road which has been improved. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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465. 

OFFICES INCOMPATIBLE-MEMBER OF VILLAGE COUNCIL AND MEM
BER OF SCHOOL BOARD-OFFICES COMPATIBLE-VILLAGE l\IAYOR 
AND MEl'viBER OF VILLAGE BOARD OF EDUCATION. 

Under the provisions of section 4218, General Code, a member of the village council 
may not serve as a. member of the village school board. The mayor of a village may sen•e 
as a member of the !.illage board of education. 

CoLUMBUs, OHIO, September 11, 1913. 

RoN. OLIN M. FARBER, P1osecuting Attorney, Mansfield, Ohio. 

DEAR Srn:-Under date of August 26th you advise that two members of the 
village board of education of Lexington, Ohio, are also members of the village council, 
and that a third member of slid board of education occupies the position of mayor of 
said village. 

You state you have advised the members of council that under section 4218, 
General Code, they may not serve in both capacities. In this conn.ection 1 beg to say 
that your advice has been in accordance with the established ruling of this department. 

With reference to the mayor and his ability to serve both as mayor and .;ts a member 
of the bo,u-d of education, you state that under section 4255, General Code, it is pro
vided that the mayor of the village shall be president of the council, shall be present 
at all regular meetings thereof, and shall h9ve a \'ote in case of a tie; and you inquire 
whether or not Lhese duties make a viUage mayor such a member of the village council 
ae to cause his disqualification under section 4218, General Code, upon the acceptance 
of another public office such as member of the board of education. 

Flection 4218 of the General Code provides: 

"Each member of council shall have resided in the village one year next 
preceding his election, and shall he an elector thereof. No member of the 
council shall hold any other public office or employment, except that of notary 
public or member of the state militia, or be interested in any contract with 
the village. Any member who cea~:es to possess any of the qualifications herein 

. 1equired or removes from the village shall forfeit his office." 

The established principle of government, which calls for a sepmation of the dis
tinct departments known as legislative and executive, clearly appe9J's in the scheme of 
governmeot provided by the statutes for villages. Thus. section 4215, General Code, 
provides .hat the legislative power of each village shall be vested in and exercised by 
a council composed of six members, whilst section 4248, General Code, prflscribes that 
. the executive power and authority of villages shall be vested in a mayor, clerk, treasurer, 
marshal, street commissioner and such othe1 officers and departments thereof as are 
created by law. 

The mayor and the council clearly occupy distinct offices and represent distinct 
departments in the village government. The statutes throughout recognize this dis
tinction and treat cf e;tch office separately. Thus, under section 4218, General Code, 
the qualifications of a councilman are set out, whilst under section 4255, General Code, 
the legislature expressly provides for the qualifications of the maym, to wit: solely 
that he shall be an elector of the corporation. Were ic intended that the qualifications 
prescribed for councilman, under section 4218, should be considered applicable to a 
mayor, the qualification set out in section 4255, General Code, would be a useless and 
superfluous case of legislation. So, also, under section 4219, General Code, the salary 
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of councilm.tn is provided; whilst under section 4257, General Code, an altogether 
different compensation is provided for the mo,yor. Furthermore, under sections 4237 
and 4238, General Code, council is made the jud{!.e of election qualification of its mem
bers, and muy expel or punish them on its own initio,tive; whilst under section 4268 an 
altogether different proredure is provided for the remov:.tl of a mayor, to wit: by the 
governor. 

In none of these provisions is the mayor to be considered to come within the 
directions applicable to members of council. As a matter of fact, argument need not 
be presented to make munifc~i thnt the offi!'c of mayor iR intended all a distinct super
visory and checking power over that of council. He is pjven power to protest expendi
tures, to make recommendations, and must preside over and guide their deliberations. 

It seems clear, therefore, that the one duty wherein he shares in the obligations 
of the council, to wit: that of voting in case of a tie, may not be viewed as sufficient 
to constitute him a member of council, within the meaning of section 4218, General 
Code. I have been unable to find anything in the respective duties either of the office 
of mayor or of that of member of a villnge board of education which would make these 
offices incomp3tible. l am, therefore, of the opinion that the mayor of a village may 
al~o hold the office of member of a village board of education. 

470. 

Very truly yours, 
TmoTHY S. HoGAN, 

.4tlorney General. 

THE PROVISIONS OF THE STATUTE PROVIDING FOR THE PROBATE 
JUDGE APPOINTING EXAMINERS FOR AUDITOR'S OFFICE ARE 
NOT MANDATORY. 

Section 270n, General Code, in reference to the probate court appointing examiners 
to examine the auditor's office at least once a year, are not mandatory. It is the duty of 
the bureau of inspection and supervision of public offices to examine the auditor's office at 
least once a year. However, the probate judge still retains the riaht to cause such examina
tion to be made. 

CoLmmus, Omo, September 9, 1913. 

HoN. A. A. SLAYBAUGH, Prosecuting Attorney, Ottawa, Ohio. 

DEAR Sm:-Under date of September 2nd you state that you would like a con
struction of section 2705 of the General Code as to whether it is mandatory for the 
probate judge to direct the examiners appointed by the probate judge to examine the 
auditor's office. 

Section 2705, General Code, reads as follows: 

"At least once each year and oftener if he deems it necessary, the probate 
judge may direct such examiners to examine the auditor's office, including all 
records, books, accounts and vouchers therein, and make report thereof, as 
in the ex<>mination of the county treasury." 

The sole question which .trisE-s is as to whether the word "may'' as used in the 
above section is to be rend as "must" or "€<hall.'' Jt is a recognized rule of law that 
the word "may" shall be consti ued ns "shall" in cases where public intE-rest or rights 
are concerned, and where something is directed to be done for the sake of justice 01 

public good. This docs not need citations of authorities. 
Section 2705, Generel Code, is~ codified section of part of section 1219, Revised 
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S~atutes. Upon an examination of section 1129, Revised Statutes, we find that the 
probate judge is required to appoint two competent and trustworthy accountants of 
opposite politics to exa.mine invo the treasmer's office, and further provides in the 
following language: 

''The said probate judge is further authorued to direct said examiners 
at least once a year and oftener if he deems it necessary to make an exarnina· 
tion of the auditor's office." 

I do not construe such language as used in section 1129, Revised Statutes, as above 
quoted as mandatory upon the probate judge, and while section 2705, General Code, 
were it a new provision of law and not simply a codification of a prior provision of law, 
could well be construed to be mandatory, yet in codifying the laws it is not presumed 
that there was any intention on the part of the legislature to change the meaning of 8 

statute as it existed prior to codification. 
I am of the opinion that the provisions of section 2705, General Code, are not 

mandatory upon the probate judge, especially so in view of the fact that under section 
284, General Code, it is made the duty of the bureau of inspection and supervision of 
public offices to examine the auditor's office at least once a year. There would, there
fore, now by reason of the provision of section 284, be no necessity for such examina
tion for the sake of justice or public good. If, however, the probate judge should 
desire, he stiil retains the power to cause such examination to be made. 

478. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COLLATERAL INHERITANCE TAX LAW IS AN ACT PROVIDING FOR 
TAX LEVY AND WENT INTO EFFECT IMMEDIATELY UPON ITS 
PASSAGE AND APPROVAL. 

Sections 5331 and 5333, General Code, as amended in 103 Ohio Laws 463, in refer
ence to collateral inheritance tax, is an act providing for tax levy and as such went into 
effect immediately upon its passage and approval. This law having been passed and 
approved May 8, 1913, would govern the taxation of an estate of a decedent dying on July 9, 
1.913. 

CoLUMBUS, 0Hro, August 14, 1913. 

HoN. THoMAs L. PoGuE, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-I acknowledge the receipt of your letter of August 4th in which you 

request my opinion as to the status, under the initiative and referendum amendments 
to the constitution of the act appearing in 103 0. L. 463, which so amends sections 
5331 and 5333, General Code. pertaining to the collateral inheritance tax as to change 
the exemptions theret~. . 

The sections amended and re-enacted are the operative sections of the law, i. e., 
section 5331 in pa.rticular is the one which pwvides for the levy of the tax. 

I am of the opinion that within the tests laid down by the supreme court in the 
recent case of State ex rei. Schreiber vs. Milroy, in which we both participated, this 
act is "an act providing for a tax levy," and as such went into immediate effect. 
Having been passed and approved on May 8, 1913, its provisions would govern the 
taution of the estate of a decedent dying in July of this yeJ.r. 

·Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Genera1. 
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481. 

BUILDING AND LOAN ASSOCIATIONS NOT REQ"LIRED TO :MAKE RE
TURN OF PERSONAL PROPERTY TO COUNTY AUDITOR. 

Building and loan associations are not required to return any persona l property to 
the county auditor, under section 5404, General Code. · 

CoLUMBus, Oaw, August 14, 1913. 

HoN. WILLIAM H. VooREY, Prosecuting Attorney, Lisbon, Ohio. 

DEAR Srn:-I beg to acknowledge receipt of your letter of July 31st in which you 
request my opinion upon the following question: 

"Should a building and loan association list for taxation the personal 
property of the association other than the moneys held in its reserve fund and 
undivided profits account?" 

You state that it is asserted by certain building and loan associations in Colum
biana county that the case of Gruner, auditor of Defiance county vs. Home Savings 
& Loan Association, 85 0. S. 484, unreported, is authority for the proposition that no 
property belonging to a building and loan association is taxable to the association 
as such. 

The decision in question was an affirmance of that of the circuit court of Defiance 
county upon grounds stated in the following journal entry: 

"It is ordered and adjudged by this court, that the judgment of said cir
cuit court be, and the same hereby is, affirmed, upon the ground that a build
ing and loan association is not required to separately list its surplus and profits 
for taxation, but the real estate owned by a building and loan association is 
subject to the laws relating to the taxation of real property, whether purchased 
by surplus and profits or not." 

I cannot reach the conclusion that the case is authority for a proposition so broad 
as that upon which it is cited, yet I am not convinced that the proposition for which 
the buildi11g and loan associations in question contend is not correct. To be perfectly 
frank, the case in question is not decisive of the precise question which you raise. 
The journal entry states conclusions only and not reasons upon which they are based. 
The conclusion is limited to the statement that the surplus and profits of a building 
and loan association need not be separately listed for taxation; but this conclusion is 
even further qualified by the statement that when the surplus and undivided profits 
are invested in real estate, such real estate muSt be listed for taxation in the ordinary 
way. 

As you will observe from a report of the case I participated in its presentation to 
the court, and I have no hesitancy, therefore, in advising you that the contention made 
by the building and loan association, which was the defendant in error, was based upon 
the joint construction of sections 5404 and 9675 of the General Code, it being claimed 
that the latter section contained a specific provision for the taxation of building and 
loan associations within the meaning of the former section. That is to say, it was 
asserted that the taxation, as "credits" of the shares of stock of non-borrowing member 
of a building and loan association provided for by section 9675, General Code, con
stitutes the equivalent of the taxation of the property of the corporation, the value of 
which is supposed to be represented by the value of the individual shares; so that 
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within the letter and spirit of the exception contained in section 5404, General Code, 
a building and loan· association is not required to make any personal return to the 
county auditor. 

Upon careful consideration of the question, which is by no means free from doubt, 
I have reached the conclusion that the court could have.reached its decision only by 
acquiescing in the contention made by the building and loan assocation. The return 
to be· made by all corporations subject to the provisions of section 5404 is a return of 
all the property of such corporations from which, when the value thereof is ascertained, 
the assessed value of the real estate is to be deducted. This return is not separable 
into different items for the purpose of the application of the statute. The sole ques
tion being as to whether or not section 5404 applies at all, it must follow that if it does 
not apply to a part of the personal property of a given corporation it does not apply 
to any of the personal property of such a corporation. 

The seeming incongruity in the journal entry of the supreme court, arising from 
the qualification of the conclusion reached by the court in so far as real estate in which 
the surplus and undivided profits of an association may be invested is concerned is 
obviated by consideration of the fu•ndamental principle of our tax laws. The retuin 
which must be made under section 5404 by corporations subject thereto is, as has al
ready been stated, a personal return analogous to the personal list which each tax
payer is required by other sections of the General Code to make otit and deliver to 
the assessor annually. Real estate, on the other hand, is separately valued and assessed 
every four years, whether it belongs to a corporation or to an individual. 

Section 5404 does not affect the listing of corporate real estate; that is done by 
the real estate assessors in the quadrennial year. Therefore, if there were no such 
section as 5404, General Code, nevertheless, all corporate real estate, as well as other 
real estate, would be placed upon the tax duplicate and valued for taxation in the names 
of its owners. Therefore, a section such as section 9675, which by construction is held 
to constitute an exception to section 5404 and to relieve any class of corporations from 
the obligation to make a return under said section, would not relieve such corpora
tions from the taxation of their real estate. In other words, the effect of exemption 
from the provisions of section 5404, is to relieve a particular corporation from taxation 
upon whatever is required to be returned by that ·section, but not from taxation upon 
real estate, which is assessed under other provisions of the law. 

Having already stated that section 5404 is indivisible in its application to different 
classes of personal property, and requires all such property, or none, to be returned to 
the county auditor annually, I am of the opinion that on the authority of the case 
above cited, properly understood, a building and loan association is not required to 
return any personal property to the county auditor under section 5404. I may add 
that there were no opinions rendered in any of the courts in the case which I have 
been discussing. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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511. 

QTJESTIOX OF CE::\"TRALIZATIOX OF SCHOOLS TO BE SUBMITTED TO A 
VOTE OF THE ELECTORS-8CHOOLS :\IAY BE CEXTRALIZED BY 
THE ABOLISH:\IEXT OF ALL SCHOOLS IX THE S'L"'B-DISTRICTS 
AXD THE ESTABLISH:\IEXT OF !\"EW SCHOOLS AXD CO!\"VEYAXCE 
OF THE PUPILS TO THE NEW SCHOOLS PROVIDED XO ELECTIOX 
IS HELD. 

It is necessary for a township board of education to submit the question of centraliza
tion of schools to a t'Ote, wuler the prouisions of section 4726, General Code. 

All the electors of the township are entitled to t'Ote upon the proposition of the central
ization of schools. 

The abolishment of all the schools in all the sub-districts, by t'irtue of sections 3730 and 
3731, General Code, the establishment of new schools and the cont"eyance of pupils to these 
schools, operate as a centralization of the schools of the toumship, prouided that no election 
has been held upon the question of cenl.ralization which resulted adversely and provided 
that no petition may be filed for an election according to law. 

CoLUMBUS, Omo, September 16, 1913. 

HoN. HowARD F. CAsTLE, Prosecuting Attorney, Akron, Ohio. 

DEAR Sm:-Qn August 19, 1913, you submitted to this department a request for 
an opinion as follows: 

"Springfield township was composed of thirteen school sub-districts. 
In the past six years the township board of education has abolished ten of the 
thirteen sub-districts, the last three of which were abolished a few months 
ago, and all have been abolished by virtue of section 7730. The abolishment 
has been carried out by the board by resolution without submitting the ques
tion to a vote. 

"New schools have been established and provision made for the convey
ance of pupils as required by law. A new school is uow just completed at a 
large expense for the last three sub-districts abolished, and will be ready for 
use for school purposes at the beginning of the ne:xt school term. The three 
sub-districts in the township which have not yet been abolished arc so situated 
that it would be impracticable to abolish them and convey the pupils to other 
schools. 

"A petition has been filed ·with the township board of education within 
the last few days by the required number of electors, asking for a vote on the 
question of centralization of the schools of the township under section 4726 
of the General Code. 

(1) "Under the facts above stated, is it necessary for the township 
board of education to submit the question of centralization to a vote under 
section 4 726? 

(2) "If so, are all of the electors of the township entitled to a vote on 
the proposition, or only the electors in the three sub-districts which have not 
as yet been abolished? 

(3) "Does the abolishment of school sub-districts in a township, by 
virtue of section 7730 of the General Code, the establishment of new schools, 
and the conveyance of pupils therein, operate as a centralization of the schools 
of the township?" 

In reply to your inquiry, I desire to say that section 7730 of the General Code 
provides as follows: 

14-Vol. II-A. G. 
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"The board of education of any township school district may suspend 
the schools in any or all sub-districts in the township district. Upon such 
suspension the board must provide for the conveyance of the pupils residing 
in such sub-district or sub-districts to a public school in the township district, 
or to a public school in another district, the cost thereof to be paid out of the 
funds of the township school district. Or, the board may abolish all the sub
districts providing conveyance is furnished to one or more central schools, the 
expense thereof to be paid out of the funds of the district. N" o sub-district school 
where the average daily attendance is twelve or more, shall be so suspended 
or abolished, after a vote has been taken under the provisions of law therefor, 
when at such election a majority of the votes cast thereon were against the 
proposition of centralization, or when a petition has been filed thereunder 
and has not yet been voted upon at an election." 

Section 7731, of the General Code, provides as follows: 

"No township schools shall be centralized under the next preceding sec
tion by the board of education of the township until after sixty days' notice 
has been given by the board, such notices to be posted in a conspicuous place 
in each sub-district of the township. When transportation of pupils is provided 
for, the conveyance must pass within at least the distance of one-half of a 
mile from the respective residences of all pupils, except when such residences 
are situated more than one-half of a mile from the public road. But trans
portation for pupils living less than one and one-half miles, by the most direct 
public highway, from the school house shall be optional with the board of 
education." 

Said section 7730 of the General Code was formerly section 3922 of Bates Revised 
Statutes and prior to the amendment thereof on April 23, 1908, (99 0. L. 203), was 
passed upon by the supreme court in the case of Bowers et al., vs. Board of Education 
of Fulton township (78 0. S. 443). Prior to the amendment of said section on April 
23, 1908, said section 3922, Bates Revised Statutes, now 7730 of the General Code, 
provided as follows: 

"The board of education of any township school district is authorized 
to suspend the schools in any or all sub-districts in the township district, but 
upon such suspension the board must provide for the conveyance of the pupils 
residing in each sub-district or sub-districts to a public school in said town
ship district, or to a public school in another district, the cost of such con
veyance to be paid out of the funds of the township school district; or the 
board may abolish all the sub-districts providing conveyance is furnished to 
one or more central schools, the expense of such conveyance to be paid out 
of the funds of the district. * * *" 

The said case of Bowers et a!. vs. Board of Education came up from Fulton 
township, Fulton county and involved the right of the board of education of Fulton 
township to centralize the schools of that township by means of total suspension of 
sub-district schools, although at an election, at which the question of centralization 
was submitted to the electors of Fulton township, the question of centralization was 
decided in the negative. 

The decision in the common pleas court was rendered in May, 1906, wherein the 
court held that the board of education of Fulton township could centralize their schools 
by suspension under said section 7730 of the General Code (3922 Bates Revised 
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Statutes), notwithstanding the fact that the election held in such township prior to 
such centralizatic•. by suFpension, by virtue of section 2938-2, Bates Revised Statutes 
(4726 of the Genrrul Code), had resulted against centralization. 

The circuit court affirmed the Judgment of the common pleas court and the 
supreme court without report in 78 0. S. 443, above cited, affirmed the two lower 
courts. The lower courts' decisions are likewise not reported. Said section as 
amended on April 23, 1908, was amended by attaching the following provision: 

"Xo sub-district school where the average daily attendance is twelve or 
more, shall be so suspended or abolished, after a vote has been taken under 
the provisions of law therefor, when at such election a majority of the votes 
cast thereon were against the proposition of centralization, or when a petition 
has been filed thereunder and has not yet been voted upon at an election." 

It therefore follows, under the circumstances which existed in the Bowers case, 
to wit, an election being held which resulted adverse to centralization, that the board 
would be without authority in that case to centralize the schools under the provisions 
of said section, 7730, but it also follows that such amendment would not alter or change 
the decision of the court in regard to the right of the township board of education to 
centralize their schools by suspension of sub-districts, provided that no election had 
been held which resulted adversely to centralization and provided that no petition had 
been filed thereunder and had not been voted upon at an election. In accordance with 
the decision of the supreme court in the said case of Bowers et al. vs. Board of Educa
tion, supra, it follows that a board of education of a township school district may 
centralize the schools of such township district by abolishing or suspending the sub
district schools, provided of course that no election had been held in such township 
school district resulting adversely to centralization or that no petition had been filed 
with the board of education, requesting an election upon the question of centralization 
and which had not yet been voted upon at an election. 

Section 4726, of the General Code, provides as follows: 

"A township board of education may submit the question of centrallisa
tion, and, upon the petition of not less than one-fourth of the qualified 
electors of such township district, must submit such question to the vote of 
the qualified electors of such township district, at a general election or a 
special election called for that purpose. If more votes are cast in favor of 
centralization than against it, at such election, such board of education shall 
proceed at once to the centralization of schools of the township, and, if neces
sary purchase a site or sites and erect a suitable building or buildings thereon. 

"If, at such election, more votes are cast against the proposition of 
centralization than for it, the question shall not again be submitted to the 
electors of such township district for a period of two years." 

In construing said section 4726 of the General Code (3927-2 Bates Revised Statutes), 
the court in the case of State ex rei. Haines vs. Chester Township Board of Education, 
15 C. D. (25 G. C. Rep.) page 424 held as follows: 

"The centralization of the township schools is a duty imperatively im
posed upon the township board of education under act of April 16, 1900." 

As a.bove stated, it is to be noted that the last amendment made to section 7730 
of the General Code as amended in 99 0. L. page 203, specifically provides that no sub
district school where the average daily attendance is twelve or more shall be suspended 
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or abolished, after a vote has been taken under the provisions of law therefor, when 
at such election a majority of the votes cast thereon were against the proposition of 
centralization, or when a petition has been filed thereunder and has not yet been voted upon 
at an election. That is to say, in other words, if a petition for an election upon the 
question of centralization is filed with the board of education, signed by not less than 
one-fourth of the qualified electors of such township district before centralization is 
actually accomplished by the suspension or abolishment of the sub-district schools in 
the township school district, then it is imperative that such election be held under said 
section 4726 in accordance with the rule laid down in the case of State ex rei. Haines 
vs. Chester Township, supra, and the centralization in that event cannot be carried to 
completion under the provisions of section 7730 of the General Code, supra. 

In this respect you state that a petition h,as been filed with the township board of 
education of Springfield township within the last few days by the required number of 
electors, asking for a vote on the question of centralization of the schools of said town
ship, under the provisions of section 4726 of the General Code, and that three of the 
sub-districts in said Springfield township have not as yet been abolished and at least 
to that extent the board of education has not as yet accomplished centralization of its 
schools by abolishing or suspending all the sub-district schools of said township. 

Therefore, it follows for the foregoing reasons and under file circumstances as you 
state them in your letter of inquiry, in answer to your first question, thai. it is neces
sary for the township board of education to submit the question of centralization to a 
vote under section 4726 of the General Code. In answer to your second quest.ion, I 
am of the opinion that. all of the electors of said township are entitled to vote upon the 
proposition of centralization for the reason that said section 4726 specifically provides 
that said proposition shall be submitted to the vote of the qualified electors of such 
township district, either at a general election or a special election called for that pur
pose. In answer to your third question, l am of the opinion. that the abolishment of 
the schools in all the sub-districts in the township district, by virtue of sections 7730 
and 7731 of the General Code and the establishment of new schools and the conveyance 
of pupils therein, operates as a centralization of the schools of the township, provided 
that no election has been held upon the question of centralization which resulted 
adversely to centralization and provided that a petition for such election has not been 
filed therefor in accordance with law. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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516. 

TAX LEVY ::\IADE BY BOARD OF ED"GCATION FOR THE PAY::\IEXT OF 
BONDS ISS"L'ED IX ANTICIPATION THEREOF ::\I"GST CO::\IE WITHIN 
THE LDIITATIOX OF THE 8::\IITH ONE PER CENT. LAW A..'I\D WITH
IX THE FIVE ::\IILL LDIITATIOX 

A levy of taxes made by a board of education for the purpose of pro~iding for the pay
ment of bonds issued in anticipation thereof, under authority of section 7629, General 
Code, must be made within the limitations of the Smith One Per Cent. Law, and al.~n within 
the five mill limitation, applicable to boards of education as such, and prescribed by section 
561,!}-Sa, General Code. 

CoLc:~mus, OHIO, August 14, 1913. 

HoN. HENRY HART, Prosecuting Attorney, Sandusky, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of July 31st requesting 
my opinion upon the following question: 

"Is a levy of taxes made by a board of education for the purpose of pro
viding for the payment of bonds issued in anticipation thereof, under authority 
of section 7629, General Code, subject to the 1910 limitation, so-called, of the 
Smith one per cent. law?" 

At the outset of my discussion of this question, I may say that all tax levies of 
whatsoever kind or character, save and excepting only the emergency levies especially 
referred to in section 5649-4, General Code, are subject to the 1910 limitation whether 
they are the sinking fund levies referred to in sections 5649-2 and 5649-3 or not. (State 
ex rei. vs. Senzenbacher, 84 0. S. 506, unreported.) 

Supposing, however, that you may be interested also in the application of the ten 
Inill limit of the Sinith law, I beg to advise that a levy of the kind referred to by you 
must be made within this limitation, and within the five Inill liinitation applicable to 
boards of educatipn as such, and prescribed by section 5649-3a, General Code. 

You will observe that sections 5649-2 and 5649-3, in speaking of the interest and 
sinking fund levies which are to be made outside of the 1910 liinitation (and which 
have been held to be exempt from the five Inillliinitation prescribed by section 5649-3a, 
in the case last above cited) uses the following language: 

"Such levies for interest and sinking fund purposes, necessary to provide 
for any indebtedness heretofore incurred or any indebtedness that may here
after be incurred by a. vote of the people." 

It is apparent, therefore, that not aU sinking fund levies are exempt under this 
provision but only those specifically referred to therein. 

Although your letter is not explicit on this point, I have inferred from the facts 
stated by you that the particular levy made by the board of education in question was 
not made prior to the passage of the Sinith law, viz., June 1, 1911, but has been made 

since that date. I also infer that the bonds were not issued upon a vote of the people. 
This would be true, if you are correct in stating that the proceedings have been had 
under section 7629, General Code, which provides as follows: 

"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from taxes, 
for such purposes, levied or to be levied, from time to time, as occasion re-



1382 PROSECUTING ATTORNEYS 

quires, may issue and sell bonds, under the restrictions and bearing a rate of 
interest specified in sections seventy-six hundred and twenty-six and seventy
six hundred and twenty-seven. The board shall pay such bonds and the 
interest thereon when due, but provide that no greater amount of bonds be 
issued in any year than would equal the aggregate or" a tax at the rate of two 
mills, for the year next preceding such issue. The order to issue bonds shall 
be made only at a regular meeting of the board and by a vote of two-thirds of 
its full membership, taken by yeas and nays and entered upon its journal." 

If, of course, you are in error in referring to the sections, and if, as a matter of 
fact, proceedings were taken under section 7625, General Code, which requires a vote 
of the people, then the levies in question could be made outside of the ten mill and 
five mill limitations of the Smith law, but must still be within the 1910 limitation 
thereof, plus nine per cent. If, however, the inferences which I have drawn from your 
letter are correct, and the bonds have been issued since June 1, 1911, without a vote 
of the people, then the levy to pay them, and in anticipation of which they were issued, 
must be made within all limitations of the Smith law. 

517. 

Yours very truly, 
TIMoTHY S. HoGAN, 

Attorney General. 

SUITS BROUGHT BY HUMANE SOCIETY-COUNTY AUDITOR MAY BE 
MANDAMUSED TO COMPEL HIM TO ISSUE WARRANT FOR COSTS 
-COUNTY AUDITOR SHALL DRAW WARRANT FOR ATTORNEY 
EMPLOYED BY HUMANE SOCIETY WHEN HIS BILL IS PROPERLY 
APPROVED-COUNTY AUDITOR MAY NOT QUESTION GOOD 
FAITH OF PROCEEDINGS. 

Where action is brought by the humane society and the magistrate before whom the 
action is brought certifies the cost bill to the county auditor under oath, the county auditor 
shall issue his warrant to the person in whose favor the bills are payable. 

Where an attorney is employed by the humane society to prosecute the case referred 
to and the judge of the common pleas court approves the bill, the county auditor shall draw 
his warrant in favor of the attorney. 

The county auditor has no authority to question the good faith of a prosecution, such 
as the one in question, where the society was in possession of all the facts. 

CoLUMBus, Omo, September 29, 1913. 

HoN. WILLIAM H. VoDREY, Prosecuting Attorney, Lisbon, Ohio. 

DEAR SIR:-I have your communication of August 30, 1913, in which you ask 
for a ruling regarding the costs incurred in trial brought by the humane society against 
defendants charged with cruelty to animals, your communication referring to a request 
for information regarding the same subject made by Mr. L. P. Metzger, who was your 
predecessor in office. 

Mr. Metzger states that the humane agent of the society for the prevention of 
cruelty to animals at Salem, instituted a proceeding against Edward Jenkins for cruelty 
to animals, another prosecution of the same character having been instituted by the 
same officer against an employe of Jenkins. In the former case a trial was had which 
resulted in the acquittal of the defendant, and in the latter prosecution the defendant 
was also found not guilty. 
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After the conclusion of both trials, the magistrate before whom they were held, 
certified the cost bills of the proceedings to the county auditor, and the attorney for 
the humane society filed a bill for his services, which bill was approved by the common 
pleas judge. 

:Mr. Metzger requests answers to the following questions: 

"I. Is the auditor's duty to correct this bill and draw his warrant for the 
same so clear under the statute that he would be compelled to do so by man
damus? 

"2. Are the provisions of section 13440 of the General Code, sufficiently 
definite, and if so, what if any authority, would the county commissioners have 
to interfere with an allowance of attorney's fees already fixed by the judge of 
the court of common pleas? 

"3. Does the county auditor have any authority to question the good 
faith of a prosecution such as the one against Blyth was, when such society was 
in full possession of all of the facts in the case?" 

(1) Among the objects of the humane society are the enforcement of laws for 
the prevention of cruelty to animals, and it is authorized to appoint agents for the 
purpose of prosecuting violations of laws for the prevention of cruelty to animals. 

Section 13438 provides: 

"In such prosecutions, the jurrors and the witnesses shall be entitled to 
like mileage and fees as in criminal cases in the court of common pleas." 

Section 13439 contains the following language: 

"In such prosecutions, no costs shall be required to be advanced or secured 
by a person authorized by law to prosecute. If the defendant be acquitted 
or discharged from custody by nolle or otherwise, or convicted and committed 
in default of paying fine and costs, all costs of such case shall be certified under 
oath by the trial magistrate to the county auditor, who, after correcting 
errors thereio, shall issue a warrant on the county treasury in fa.vor of the 
person to whom such costs and fees are payable. * * *" 

For an understanding of the word "such" as used in the first line of section 13439, 
reference should be had to 95 0. L. 517, of part of which section 13439 is the embodi
ment. In codifying the act, the code commissioners separated the part appearing as 
section 13439 from the context of the original act, but, nevertheless, it is clear that this 
section applies to violations of the law relating to the prevention of cruelty to animals. 
It clearly and definitely states that the trial magistrate shall, under oath, certify to 
the county auditor the costs of the case, under the circumstances stated in your letter, 
and that the county auditor shall issue his warrant in favor of the persons to whom 
the costs are payable. There is a clear and manifest duty imposed upon the auditor 
in this section, which he must not disregard. The only authority he has under this 
section is to examine the cost bill and allow it if it is correct; and allow it after correc
tion of errors, if it contains any such errors. Therefore, my answer to your first ques
tion is that, if the auditor fails to comply with tl1is section, mandamus would lie to 
compel him to do so. 

(2) Section 13440 provides in part that: 

"A humane society or its agent may employ an attorney to prosecute 
the following cases, under this section, who shall be paid for his services out of 
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the county treasury in such sum as the judge of the court of common pleas or 
the probate judge of such county or the county commissioners thereof may 
approve as just and reasonable. 

"1. Violations of law relating to the prevention of cruelty to animals or 
children; * • *." 

Under this provision if the attorney was employed by the humane society or its 
agent to prosecute the case referred to, and the judge of the court of common 
pleas approved the bill as just and reasonable, the county commissioners have 
absolutely nothing to do with the matter, and the county auditor should draw his 
warrant therefor in favor of the attorney and deliver the same to such attorney. 

(3) I do not think that the county auditor has any authority to question the 
good faith of the prosecution, as his duty is clear under section 13439 and there is no 
authority vested in him to conduct any investigation into the good faith of the pro
ceeding. If the society has manifestly abused its rights and privileges, another method 
of investigating this should be adopted. This theory is supported by the fact that 
the fees and costs are to be paid to the magistrate and witnesses, who have nothing 
to do with the institution of the prosecution. In case of acquittal the humane society 
can reap no financial benefit from the proceedings. 

While this answers all of the questions which are asked, there is another matter 
which should be taken into oonsideration. You do not state whether part of the fees 
and costs in this case are claimed by the agent of the humane socirty under section 
10076 of the General Code, which provides: 

"For this service and for all services rendered in carrying out the provisions 
of this chapter, such officer, and the officers and agents of the association, shall 
be allowed and paid such fees as they are allowed for like services in other cases, 
which must be charged as costs and reimbursed to the society by the person 
convicted." 

Section 10072 was passed subsequent to the original act, of which 10076 is a part. 
It provides: 

"Upon the approval of the appointment of such an agent by the mayor 
of the city or village, the council thereof shall pay monthly to such agent or 
agents from the general revenue fund of the city or village, such salary as the 
council deems just and reasonable. Upon the approval of the appointment 
of such an agent by the probate judge of the county, the county commissioners 
shall pay monthly to such agent or agents, from the general revenue fund of 
the county, such salary as they deem just and reasonable. The commissioners 
and the council of such. city or village may agree .upon the amount each is to 
pay such agent or agents monthly. The amount of salary to be paid JTIOnthly 
by the council of the village to such agent shall not be less than five dollars, 
by the council of the city not less than twenty dollars, and by the commissioners 
of the county not less than twenty-five dollars. But not more than one agent 
in each county shall receive remuneration from the county commissioners under 
this section." 

Under the foregoing section, it is mandatory upon the council to fix a salary for 
the agent, which shall not be less than the minimum amount provided for by statute, 
and for the commissioners to do the same thing. This section is, I think, capable of 
enforcement by mandamus. Therefore, the agent in your case, if he were not salaried, 
would have a right to require the commissioners and council to fix a salary not less than 
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the minimum amount provided for in this statute. This being true, he would not, in 
my judgment, be entitled to any fees, his salary being in lieu thereof; nor would the 
fact that the salary had not been paid him justify his drawing the fees, because he had 
a remedy to enforce the payment of the salary, and this is true even though it would 
cover services performed before the salary was fixed. In other words, the judgment, 
in a proper proceedinp:, would be to the effect that he was entitled to salary from the 
time of hi's appointment, provided he was appointed subsequent to the passage of the 
act in question, and from the time of the passage of the act, if he was appointed prior 
to the passage of the act. Of coun;e his appointment would have to be approved in 
the manner prescribed by law in any event. 

Upon the point which I am just discussing, I beg to call your attention to Fournier 
vs. Mayor, 42 N. W., 277. 

I also wish to call your attention to an opinion rendered by this department on 
November 11, 1912, to the bureau of inspection and supervision of public offices, to 
the effect that in no event is the humane agent entitled to fees, costs or repayment of 
expenses out of the county treasury. · 

520. 

Ya4rs very truly, 
· TruoTHY S. HoGAN, 

Attcrney General. 

BOND OF PERSON WHO TRAFFICS IN INTOXICATING LIQUORS
DURATION OF SUCH BOND IS MEASURED BY DURATION OF TAX 
YEAR-8URETY OR GUARANTEE COMPANY MAY SECURE SUCH 
BONDS. 

The bond required of persons who traffic in intoxicating liquors, referred to in section 
6072, General Code, is measured as to its term of duration by the tax year, or by that part 
of the tax year remaining after the execution of the bond. 

Where the bond is executed with a surety or guarantee thereon, as surety, the bond is 
sufficient without other sureties thereon. 

When the principal of the bond provided for by section 6072, General Code, executes 
such bond, conditioned as therein provided, to the satisfaction of the county clerk, he has 
done all that is required of him. 

CoLUMBus, OHIO, September 22, 1913. 

HoN. THos. L. PoGUE, Prosecuting Attorney, Hamilton County, Cincinnati, Ohio. 
DEAR Srn:-Under date of August 9, 1913, I have letter from your office asking 

my opinion as to the construction to be placed on certain language in section 6072, 
General Code, as amended in 103 0. L. 441. 

The language of section 6072 referred to in the inquiry, is as follows: 

"Any person who traffics in intoxicating liquors as a beverage at reta.il 
shall not be entitled to any rebate or refunder under the liquor tax law with
out giving a bond in amount equal to twice the amount of such rebate or re
funder with securities acceptable to the county clerk that he will not traffic in 
intoxicating liquors without paying the liquor taxes provided by law." 

The particular inquiries with reference to the construction of this language of the 
section are, first, whether the bond therein provided for is for the balance of the tax 
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year only, or for an indefinite time; second, whether in the event a surety company is 
given, more than one surety thereon is required; third, whether, in the event of the 
death or disqualification of a surety or securities on said bond, the principal thereon 
is required to rehabilitate said bond as a condition of his qualification to commence 
business on application therefor to the county auditor. 

As to the first inquiry, it is to be noted that the statute makes no provision as to 
the term or duration of the bond therein provided for, and the same is to be determined 
by a consideration of the purposes of this bond as disclosed by the provisions of this 
statute when read in connection with other sections of the General Code standing in 
para materia with it. The bond provided for being statutory, it is to be considered 
with reference to the statute which authorizes its execution and prescribes its object, 
and as a statutory obligation, it is to be given that effect which in reason must have 
been intended by the statute. 

Secrist vs. Barbee, 17 0. S. 426. 
Cincinnati vs. Baumer, 12 C. C. (N. S.) 240. 
O'Brien vs. Murphy, 175 Mass. 253. 
Chaladek vs. Brown, 58 Ill. App. 379. 

The bond provided for by section 6072 as amended, is to be executed as a condi
tion precedent to the right of the person, corporation, or co-partnership who has paid 
the assessment on the business of trafficking in intoxicating liquors provided for by 
section 6071, to receive any rebate or refunder on the assessment so paid. Refunders 
on such assessments are authorized, first, when the person, corporation or co-partner
ship paying the assessment discontinues business (section 6074, General Code); and 
second, when such person, corporation or co-partnership paying such assessment is 
obliged to suspend business temporarily on account of civil or military orders, or on 
account of fire, flood, earthquake or other public calamity (section 6071-1 General 
Code; 103 0. L. 818.) 

Sections 6071, 6072, 6073 and 6074, provide as follows: 

"Section 6071. Upon the business of trafficking in spirituous, vinous, 
malt or other intoxicating liquors, there shall be assessed yearly and paid 
into the county treasury as provided by sections 6072, and foilowing, of the 
General Code, by each person, corporation, or co-partnership engaged therein 
the sum of one thousand dollars. 

"Section 6072. Such assessment, with any penalty thereon, shall attach 
arid operate as a lien on the real property on and in which such business is con
ducted, as of the fourth Monday of May each year, and shall be paid at the 
times provided for the payment of taxes on real or personal property within 
this state, to wit: One half on or before the twentieth day of June, and one 
half on or before the twentieth day of December of each year. * * * 

"Section 6073. When such business is commenced after the fourth 
Monday in May in any year, such assessment shall be proportioned in amount 
to the remainder of the assessment year, except that it shall not be less than 
two hundred dollars, and such assessment shall attach and operate as a lien as 
provided in the next preceding section and be payable upon the date of such 
commencement. 

"Section 6074. When a person, company, corporation or co-partnerslup 
engaged in such business, has been assessed and has paid the full amount of such 
assessment and afterward discontinues such business, the county auditor, upon 
being satisfied thereof, shall issue to such person, corporation or co-partner
ship a refunding order for the proportionate amount of such assessment so 
retained shall not be less than two hundred dollars unless such discontinuance 
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of business has been caused by an election under a local option law or a lawful 
finding of a mayor or judge or a petition filed in a residence district as pro
vided in this chapter, in which case the proportionate amount of such tax shall 
be refunded in full." 

By section 6071-1, General Code (103 0. L. 818), it is provided that the refunder 
therein authorized and provided for shall be a proportionate amount of the tax paid 
under the provisions of section 6071 and following sections of the General Code, the 
same to be based upon the number of days, or fraction thereof, of enforced discon
tinuance. 

In the consideration of the concrete question presented, it will be noted that by 
the provisions of section 6071 an assessment is provided for on the business of traffick
ing in intoxicating liquors covering a certain definite period of time, to wit, the tax 
year. Sections 6072 and 6073 have operation with respect to this assessment. With 
respect to the bond in question, it is to be given with reference to the refunder on the 
assessment ptovided for by section 6071, and as a condition precedent to the payment 
of such assessment. Looking to the provisions of sections 6074 and 6071-1, it is noted 
that the refunders therein authorized and provided for are predicated on the assess
ment provided for in section 6071, covering, as it does, a certain period of time, to wit, 
the tax year, and the amount refunded under the provisions of both sections 6074 and 
6071-1 represents a proportional part of SU·Ch assessment based on the ratio existing 
between the period of discontinuance and the whole tax year. 

On a consideration of the statutory provisions above noted, I am of the opinion 
that the bond provided for by section 6072 in legal effect is measured as to its term 
of duration by the tax year, or, more specifically, that part of the tax year remaining 
.after its execution. 

The bond in question bears some analogy to the bond of a public official indefinite 
as to term of duration, executed during his term of office, which has been held to be 
effective and obligatory during such term only. 

State vs. Crooks, 7 Ohio, Part 2, p. 221. 
Bryant vs. Bonding Co., 77 0. S. 90. 
O'Brien vs. Murphy, supra. 

As to the purpose of the bond in question, although the language of section 6072 
providing for the same, is broad enough and specific enough to cover the refunders 
authorized and provided for by section 6071-1, yet it is reasonable to believe that 
section 6072 as amended, insofar as it makes provision for this bond, was enacted 
more particularly with reference to the refunders authorized and provided for by sec
tion 6074 and that the purpose of the bond is to provide ag.l.inst the trafficing in in
toxicating liquor.e by one taking such refunder, during the balance of the tax year 
represented by the same. 

As to the second inquiry above noted, I note that section 9571, General Code, 
provides as follows: 

"When a bond, recognizance or undertaking is required or permitted by 
law, with one or more securities, its execution or the guaranteeing thereof, as 
the case may be, as sole surety by a company authorized to guarantee the 
fidelity of persons holding places of public or private trust, to guarantee the 
performance of contracts other than insurance policies, and to execute and 
guarantee bonds and undertakings in actions or proceedings or by law allowed 
is sufficient, and when so executed and guaranteed, shall be a full compliance 
with every requirement of law, ordinttnce, rule or regulation that such bond, 
recognizance must be executed and guaranteed by one surety or two or more 
sureties, or that such sureties shall be residents or householders or freeholders." 
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By force of the provisions of this section I 9Jl1 of the opinion that if the principal 
executes a bond with a surety or guaranty company thereon as security, which is 
authorized to execute and guarantee all bonds required and provided for by law, tbe 
bond so executed is sufficient without other surety thereon. 

As to the third inquiry made, I am of the opinion that when the principal on the 
bond provided for by section 6072, as amended, executes such bond conditioned as 
therein provided to the satisfaction of the county clerk, he has done all that is required 
of him. 

As provided by the statute, he is required to give this bond before he is entitled 
to any rebate or refunder, under the liquor tax law, on his license to traffic in intoxi
cating liquors. The purpose of the bond is to provide against the traffic in intoxicating 
liquors by one who is not authorized so to do, and not to prescribe a condition as to 
one who is making application according to law for qualification to engage in the busi
ness. Your third inquiry must, therefore, be answered in the negative. 

524. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

IN TRANSFERRING TOWNSHIP SUBDISTRICTS TO SPECIAL DISTRICTS 
THERE MUST BE EQUITABLE DIVISION OF PROPERTY-SPECIAL 
DISTRICT HAS NO INTEREST IN PROPERTY OF SUBDISTRICT
MEMBERS OF THE BOARD OF EDUCATION CONTINUING TO RE
SIDE IN TRANSFERRED TERRITORY FORFEIT THEIR OFFICE. 

Where two township school subdistricts, formerly a part of a certain township district 
have been transferred to a special district therein, unless there has been an equitable dis
tribution of the f1,1,nds now in the school district and of the money in process of collection, 
there has been no valid transfer of territory and the territory involved is still a part of the 
township district. 

The special district has no interest in the school land, buildings, furniture and fixtures, 
or any school property in the transfer. The legal title is unaffected by the transfer of the 
territory. The real estate should be disposed of at public sale and the funds derived from 
the sale should go to the present township district. 

Where territory has been legally transferred from the township district to a special 
district, the members of the board 'of education residing in the territory so transferred and 
who continue to reside therein after the transfer is made, forfeit their office. 

CoLUMBUS, OHIO, September 24, 1913. 

HoN. CHARLEs M. MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of August 12th, and to 
apologize for my inability to return an answer thereto before the time for opening the 
schools of the districts interested in the question. The pressure of business in this 
department has seriously impaired my ability to keep up with its advisory work. 

You state in your letter that two subdistricts, formerly a part of a certain town
ship school district in Lucas county, have been recently transferred to a special village 
school district therein; that in the school fund of the township district a certain sum 
has accumulated from the collection of taxes; that there are certain school lands, 
school houses, furniture and fixtures located in the territory thus transferred; and 
that certain members of the township board of education reside in the territory so 
transferred. 
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"C"nder the foregoing statement of fact~ you submit for my opinion the following 
questions: 

"1. What, if any, part of the aforesaid $4,000 now in the school fund of 
the township, and the money in process of collection, is the sperial school dis
trict entitled to? 

"2. Has the special school district any ownership or interest in the 
school land, school hom;es, school house furniture and fixtures, or any of the 
school property in the territory so transferred to the special school district? 

"3. What is the status of the members of the board of education of the 
township elected to represent the territory so transf~rred, but whose terms 
have not expired't" 

I assume that you have used the word "transfer" in its exact sense, and that the 
territory of which you speak has been severed from the one di~trict and attached to 
the other, by the procedure outlined in section 4692, General Code, and not by annexa
tion as provided in sections 4690 and 4691, General Code. 

As it i,s, there are two separate proceedings by which territory may be technically 
"transferred" from one district to another. Section 4692, General Code, provides for 
the transfer of territory from one district to another "by the mutual consent of the 
boards of education having control of such districts." It would seem that if this be 
the proceeding which has been followed in the case concerning which you inquire, the 
details to which your first two questions relate should have been provided fdr in the 
resolution which, presumably, was passed by each of the concurring boards. In bet, 
I question whether or not the transfer was legally complete until some of these matters 
had been agreed upon between the two boards. I regard, for example, the first sen
tence of section 4696 as applicable to what may be termed this voluntary transfer. 
That sentence provides: "When territory is so transferred from one school diortrict to 
another, the equitable division of funds or indebtedness shall be· determined upon at 
the time of the transfer." The remainder of the section refers to the method of appor
tionment "when territory is transferred * * * by proceedings in the probate 
court." 

The inference here is that the "equitable div'ision of funds or indebtedness" is one 
of the elements of the contract, so to speak, upon which the "mutual consent" of the 
boards of education affected thereby must be secured under section 4692. And I am 
of the opinion that the disposition of property, as well as that of funds, is a matter 
which may lawfully be agreed upon in this manner. As to the effect of failure to agree 
as to either of these matters, I am of the opinion that such failmc a.s to the apportion
ment of the funds and indebtedneFS renders the proceeding incomplete and void. 
That is to say, by force of sections 4692 and 4696, read together, as I think they must 
be, a voluntary transfer is incomplete and of no effect until the equitable divkion of 
funds has been determined upon. 

It seems otherwise with respect to property. 'l'he statutes are silent in this par
ticular, and while it may be lawful for the two boards to agree as to this matter it does 
not appear that they are required to do so. 

I call your attention now to the fact that the procedure outlined in section 4693 
et seq. constitutes a separate and distinct method of transferring territory from one 
district to another, as compared with that outlined in section 4692, and upon which I 
have just commented. 

Section 4693, for example, provides that, 

"Territory may alao be transferred from one school di~trict to another, 
as follows: "' * *" 
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The language here used indicates clearly that the method is in addition to that 
mentioned in section 4692. That portion of section 4696 which governs the probate 
judge in the discharge of his powers and duties in transferring territory from one dis
trict to another, upon petition, is as follows: 

"* • * When territory is transferred from one district to another by 
proceedings in the probate court or by the annexation of territory to a city or 
village, the proper division of funds in the treasury, or in process of collection, 
of the board of education of the school district from which the territory is 
detached, shall, upon application to the probate court of the county in which 
such territory is situated by either board of education interested, be deter
mined and ordered by such court. If such board of education is indebted, such 
indebtedness, together with the proper amount of money to be paid to such 
board by the board of education of the school district to which the territory is 
transferred, annexed, or of the district created, shall be in like manner de
termined and ordered by the court." 

The probate judge in so acting undoubtedly exercises judicial power. The pro
ceeding is judicial in the highest sense. There are adverse parties; there is a hearing, 
after notice; there is a judgment for co'lts. Therefore, the question which you raise 
becomes one pertaining to the jurisdiction of a court. The principle here is that a 
court, in the exercise of special jurisdiction, is limited to the subject matters spes 
cifically mentioned in the statute providing for the special proceeding. I regard thi
principle as elementary. This particular transfer proceeding does not ipso facto result 
in the transfer of the title to the real and personal property located in the transferred 
territory. Then, it seems clear that the probate judge is without jurisdiction, by his 
judgment, finding and decree, to effect such transfer, or to compel appropriate con
veyances or deliveries which would be necessary to do so: 

That the mere transfer of territory does not have, ipso facto the effect of trans
ferring property located therein seems to me clearly to follow from the provisions 
of other sections of the school code, considered in connection with the silence of the 
sections now immediately under consideration. Thus, section 4688, General Code, 
contains explicit provision as to the disposition of property in the" case of the abandon
ment of a village school district. So, also, section 4690, General Code, contains another 
provision dissimilar to that found in section 468S, as to the disposition of property in 
case of annexation of territory to a city or village. There is here a peculiar provision, 
which is as f01lows: 

"When territory is annexed to a city or village, such territory thereby be
comes a part of the city or village school district, and the legal title to school 
property in such territory for school purposes shall remain vested in the board of 
education of the school district from which such territory was detached, until 
such time as may be agreed upon by the several boards of education when 
such property may be transferred by warranty deed. In case of disagreement 
between such boards of education, like proceedings shall be had by application 
to the probate court as are provided by law in case of the transfer of properly 
from one schooi district to another." 

The last use of the italicized word in this context is an obvious error, as there are 
no proceedings in the probate court "provided by law in case of the transfer of property 
from one schooi district to another." Evidently, the word "property" here should be 
read "territory." At the very most no inference can be drawn from its seemingly 
accidental use in tlus context from which to construct jurisdiction in the probate court 
to dispose of the legal title of school property loc~tted in territory tr~tUsferred from one 
district to another. 
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Other specific provisions might be cited in this connection. Suffice it to say that 
the general assembly has made various and differing provisions for the disposition of 
the legal title to school property located in territory belonging to one school district 
and which, by some process, becomes a part of another school district; but that it 
has failed to make any such provisions in the case of the transfer of territory upon 
petition, or otherwise, as between two school districts. 

The question, then, is as to the rule in case of the silence of the statute~. I have 
not been able to find any decisions directly in point. I am of the opinion, however 
that the mere transfer of territory cannot have the legal effect of transferring legal 
title to the school property located therein from one board of education to another. 
The two boards must have an opportunity, in any event, as already pointed out, to 
agree between themselves as to the terms of transferring territory. If they fail to 
agree with respect to the transfer of the legal title of property located in the territory, 
as one of the terms of transferring territory, then, because the probate court has no 
jurisdiction over the property, as hereinbefore stated, the situation is just the same as 
it would have been if there had been no proceedings in the probate court, but the 
boards had acted under section 4692, so as to effect a voluntary transfer of the ter
ritory without transferring the property. 

The effect of such voluntary transfer has already been disQussed. 
The foregoing discussion suggests the answers to your first two questions, as follows: 
1. Unless the equitable distribution of the funds now in the treasury of the town-

ship school district and the money in process of collection in such district has been 
effected by some means or other, there has been no valid transfer of territory, and the 
territory involved is still a part of the township district, and will remain so until the 
distribution is made. The proceedings, whether voluntary or on petition, should be 
examined, for the purpose of ascertaining whether or not by inference possibly, this 
question cannot be answered as one of fact. In other words, does not the agreement 
between the boards, if any, or the findings of the probate court, provide what part of 
the school funds of the township district shall be apportioned to the village district. 
If such a provision is found your question is answered; if none is found, and the sub
ject is simply omitted, then, the proceeding is incomplete and nugatory, and should 
be reopened and carried to completion. 

2. I am of the opinion that the special village school district has no ownership 
or interest in the school land, school houses, furniture and fixtures, or any school prop
erty in the transferred territory. The legal title to all this property originally vested 
in the township district, and in the absence of contract between the two boards, entered 
into as a part of the process of transfer, this legal title is unaffected by the transfer of 
the territory as such. The fact that the transferred territory comprises exactly two 
subdistricts of the ori!dnal township district, for which the buildings and property in 
question were originully used by the board of education of that district, makes the 
question a hard one (always assuming, of course, the validity of the transfer). It 
would be most equitable that the property intended for the use of the subdistricts 
should go with the subdistricts-or, ut least, that a part of it should go. I have pointed 
out, however, the only method under the statutes by which the transfer may be affected. 
The board of education of the township district is at liberty to remove and use for its 
own purposes all the movable things formerly kept by it in the transferred territory; 
the real estate may and should be sold at public sale, as provided by law, for the en
hancement of the school fund of the present township district. 

The answer to your third question involves consideration of section 4748, General 
Code, which, in part, provides as follows: 

"A vacancy in any board of education may be caused by * * * non
residence * * *. Any such vacancy shall be filled by the board at its next 
regular or special meeting." 
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No statutes expressly require a member of any board of education to be a resident 
of the district for which he is elected; but the necessity for such provision is ·obviated 
by the one just quoted, the effect of which is to make non-residence-which I interpret 
to mean residence outside of the district-a cause of vacancy. 

The effect of change of the boundaries of a district, where the incumbent of an 
office is required to be a resident of such district is established in the case of State vs. 
Choate, 11 Ohio Reports, 511. The syllabus in this case sufficiently states the facts 
and the conclusions: 

"The legislature may change the boundaries of a county, and when such 
change places an associate judge within the limits of another county, who does 
not, within a reasonable time, remove into the limits of the county for which 
he was appointed, he forfeits his office. 

"A person who .attempts to exercise the office of associate judge in a county 
wherein he does not reside, is guilty of intrusion and usurpation. 

"The legislature may fill a vacancy that has happened, or that is certain 
to happen, before the meeting of the next general assembly." 

This principle controls, especially in the absence of any provisions of l!!.W to the 
contrary. There are no such provisions, the statutes being silent as to the effect of 
the transfer of territory, upon the tenure of office of members of the board of education 
of the original district, residing in such transferred territory. 

I am, therefore, of the opinion that if the territory has been lawfully transferred 
from the township district to the special village district, those members of the board 
of education of the former district, residing in the transferred territory, and continuing 
to reside therein after the transfer, have forfeited their respective offices. 

527. 

Very truly yours, 
T1MOTHY S. HoGAN, 

Attorney fleneral. 

A TENANT RESIDING ON LAND IS THE PROPER PERSON TO PETITION 
FOR THE DETACHMENT OF SUCH LAND FROM A VILLAGE SCHOOL 
DISTRICT-THE FACT THAT A BONDED INDEBTEDNESS EXISTS 
ON THE FIRST DISTRICT IS NO OBJECTION TO THE DETACHMENT 
OF SUCH TERRITORY. 

1. Where land is sought to be detached from a uillage school district, the tenant residing 
on said land is the proper person to petition for the detachment of the lands from said 
district. Such petition cannot be made by the owner of the land or by his trustee. 

2. No objection can be interposed to the transfer of said territory from the tillage 
school district to the township school district on the ground that a bonded indebtedness had 
been created, which now exists against the first mentioned district. 

CoLUMBUs, Omo, August 14, 1913. 

RoN. CHAS. F. CLOsE, Prosecuting Attorney, Upper Sandusky, Ohio. 

DEAR Sm:-On June 13, 1913, you submitted a request for an opinion as follows: 

"A land owner of Sycamore township, Wyandot county, whose lands are 
now within the Sycamore village school district, has, through his tenant, 
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petitioned the bond of education of said village o;chool district, .to detach his 
lands from said village school district, to the end that such lands may be 
taken into Sycamore township and school attendance be had in one of the 
districts of the township. 

"The buildings of the owner of the land sou~t to be detached from the 
village school district and attached to the township, are about two miles from 
the school building-in Sycamore village school district, and about one mile and 
a quarter from the school building in the township district to which he seeks 
to be admitted. 

"There is now a bonded indebtedness in the Sycamore village school 
district of considerable proportions, and which indebtedness was incurred 
while the lands sought to be detached were owned by the same gentleman as 
now owns them and were a part of said village school district. 

"Queries: Is the tenant the proper party to petition for the detachment 
of the lands, or can such petition be made only by the owner of the land him
self or his trustee, the land owner in this case being under trusteeship? 

"Can the lands herein mentioned be detached in view of the fact that 
they were within the school district of the village at the time when the bonded 
indebtedness above referred to was contracted, and in view of the further f&ct 
that the lands were owned at that time by the present owner?" 

In a subsequent communication of the date of August 1, 1913, you state that said 
tenant who petitioned for the detachment of the territory as set out in your inquiry 
of June 13th, is the only white male citizen who resides in the territory sought to be 
transferred and that he is an elector. 

Section 4692 of the General Code provides that any school district or part thereof 
may be transferred to the adjoining school district by mutual con&Jnt of the boards of 
education having control of such districts, as follows: 

"Any school district or a part thereof may be transferred to an adjoining 
school district by the mutual consent of the boards of education having con
trol of such districts. To secure such consent, it shall be necessa.ry for etteh 
of the boards to pass a resolution indicating the action taken and definitely 
describing the territory to be transferred. The passage of such resolution 
shall require a majority vote of the full membership of each board by a yea 
and nay vote, and the vote of each member shall be entered on the records of 
such boards. Such transfer shall not take effect until a map, showing the 
boundaries of the territory transferred, is placed upon the records of such 
boards and copies of the resolution certified to the president and clerk of 
each board together with a copy of such map are filed with the auditor or 
auditors of the county or counties in which such transferred territory is 
situated." 

Section 4693 of the General Code provides that territory may also be transferred 
from one school district to another by petition as follows: 

"Territory may also· be transferred from one school district to another 
as follows: A petition, signed by not less than one-half of the qualified male 
citi1.~ns who are electors, residing in the territory sought to be transferred and 
accompanied by a correct map of the territory, shall be filed with the clerks 
of the boards of education interested. II such boards of education fail or 
refuse to transfer such territory by mu_!:ual consent, as herein provided, within 
sixty days from the filing of the petition and map, the petitioner shall file a 
copy of the petition an'd map in the probate court of the county in which the 
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territory is situated, or, if it be situated in two or more counties, in the probate 
court of the county containing the largest proportionate share of the territory 
to be transferred. The petitioners shall give satisfactory security for the 
costs in the sum of one hundred dollars, conditioned that they will pay all 
the costs in case the transfer is not granted." 

In the event that the transfer of such territory from one school district to another 
is refused by the boards of education of the respective districts interested, and a petition 
is filed in the probate court, section 4694 of the General Code provides that the probate 
judge shall fix the date for the hearing of the petition, as follows: 

"Thereupon the probate judge shall fix a day for the hearing of the peti
tion and cause to be published for four consecutive weeks in two newspapers 
of opposite politics printed and of general circulation in the county, a notice 
of the filing of the petition and of the time of the hearing. He shall also notify 
the clerks of the boards of education interested of the filing of the petition 
and the time of hearing." 

Section 4695 of the General Code provides that the judgment of the probate court, 
either for or against said transfer, shall be final, and also provides for the payment of 
the costs of such proceeding as follows: 

"The probate judge may hear and determine the case and give judgment 
for or against such transfer, and his judgment shall be final. In case the 
finding is against the transfer, judgment shall be rendered against the peti
tioners for the costs of the proceedings. If the finding is for the transfer, 
judgment shall be rendered against each of the boards of education interested 
for one-half of the costs, or, if more than two boards are interested, judgment 
shall be rendered against each for its equal proportionate share of the costs. 
A certified copy of the findings of the court, together with a copy of the map 
of the territory transferred shall be filed by the probate judge in the office of 
the county auditor." 

Under the circumstances which you state in your communication of August 1, 
1913, referred to above, to the effect that the tenant who petitioned for the detachment 
of the territory as set out in your inquiry of June 13th, is the only white male citizen 
who resides in the territory sought to be transferred and that he is an elector, leads me 
to the conclusion that the petition filed with the respective boards of education inter
ested in the transfer of such school territory, is in conformity with section 4693 of the 
General Code above quoted, unless there are other qualified male citizens, other than 
white, who are electors and who reside in the territory to be transferred, besides the 
white male citizen whom you mention. Therefore, in direct answer to your question, 
I am of the opinion that the tenant is the proper party to petition for the detachment 
of the lands and that such petition cannot be made by the owner of the land himself 
or his trustee, the owner as you state in this case being under trusteeship. 

In answer to your second question, section 4696 of the General Ccide provides that 
when territory is transferred from one school district to another, there shall be an 
equitable division or apportionment of the funds or indebtedness of the respective 
districts as follows: 

"When territory is so transferred from one school district to another, the 
eqUtitable division of funds or indebtedness shall be determined upon at the 
time of the transfer. When territory is transferred from one district to an
other by proceedings in the probate court or by the annexation of territory 
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to 11 city or village, the proper division of funds in the treasury, or in process 
of collection, of the board of education of the school district from which the 
territory is detached, shall, upon application to the probate court of the 
county in which such territory is situated by either board of education inter
ested, be determined and ordered by such court. If such board of education 
is indebted, such indebtedness, together with the proper amount of money 
to be paid to such board by the board of education of the school district to 
which the territory is transferred, annexed, or of the dll,irict created, shall be 
in like manner determined and ordered by the cotui." 

The provisions of section 3893 of Bates Revised Statutes, as passed l\farch 8, 1892, 
was similar to the provisions now contained in section 4696 of the General Code. Said 
section 3893, Bates Revised Statutes, provided in part as follows: 

"Section 3893. A part or the whole of any district may be transferred 
to an adjoining district by the mutual consent of the board of education 
having control of such districts; but no such transfer shall take effect until 
statement or map, showing the boundaries of the territory transferred, is 
entered upon the records of such boards, nor, except when the transfer is for 
the purpose of forming a joint subdistrict, until a copy of such statement or 
map certified by the clerks of the board making the transfer, is filed with the 
auditor of the county in which the transferred territory is situated; and any 
person living in the territory so transferred may appeal to the county com
missioners, as provided in section 3967, and the commissioners, at their first 
regular meeting thereafter, shall approve or vacate such transfer." 

The case of Eckstein et a!. vs. Board of Education of Chicago Junction at el. 
10 C. C. Report, page 480, was an appeal from the judgment rendered by the court of 
common pleas. Said section was brought to test the legality and validity of certain 
proceedings had in the probate court of Huron county, whereby it was sought to detach 
certain territory from the townships of Richmond and New Haven, and to attach the 
same to the village school district of Chicago Junction. 

In construing said section 3893, Bates Revised Statutes, supra, the court on page 
487 of the opinion says: 

"If it be shown that it is sought to take, by certain lines, a certain defined 
territory from one township or one village school district, or from a township 
school district, and to attach that territory to an adjoining school district, it 
would seem, as I have just stated, to follow evidently that the change that 
was sought to be made in the township from which the territory was to be 
taken would require a corresponding change in the township to which the 
territory was to be attached. 

"There seems to be some difficulty as to what may be the result of a 
change like this as to the power of taxation in a school. district as newly con
stituted, with the territory detached and the territory from the adjoining 
township attached to it; as to whether or not the officers of the district as so 
enlarged, for example, in this case, the authorities of the Chicago Junction 
village school district, have the authority to levy a tax upon the property of 
the territory which is detached from the other two townships and added to 
Chicago Junction school district, or whether the parts formerly belonging to 
the old township districts are to be taxed by the authorities of those districts, 
and the fund certified under the statute, so as to be expended by the authori
ties controlling the Chicago Junction district. We have found some diffi
culty about that. We are not entirely clear in our minds in regard to it." 
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And again at page 489 of the opinion, the court holds the proceeding to detach 
territory from one school district and to attach the same to another, under statutory 
provisions similar to· the provisions contained in sections 4692 to 4696 of the General 
Code, inclusive, as being valid in the following language: 

" * * * and if these proceedings in the probate court be effectual 
to the end had in view in taking them, so that the territory detached from 
each of these townships adjoining Richmond and Xew Haven, and attached 
to Chicago Junction village school district, constitutes with that of the former 
village district, a village school district, and if it is treated in that view, then 
the property embraced therein may be taxed by the authorities of the Chicago 
Junction village school district, and it is not subject to the power of taxation 
by the old directors or board of education of the districts from which those 
parcels are detached, because they no longer form any part of them. 

"Xow, although as I say we are not satisfied entirely with this view, 
this construction of the statute, yet our conclusion is that that is the view to be 
applied to this case, and it results from that that these proceedings are to be re
garded as legal and valid. * * *" 

In my judgment no objection can be interposed to the transfer of said territory 
from the Sycamore school district to the township school district on the ground that a 
bonded indebtedness had been created and which now exists against the first mentioned 
district for the reason that section 4696 of the General Code as above quoted takes 
care of such objection by prouiding for an apportionment or divisian of the funds ar in
debtedness when ter.ritary is so transferred from one school district to another. 

Therefore, in direct answer to your second question, I am of the opinion that the 
ln.nd mentioned in your inquiry can be detached from the village school district and 
attached to the township school district, even though during the time that said lands 
were a part of the village school district the latter district created a bonded indebted
ness, as stated in your inquiry, and at that time owned by the present owner of such land. 

532. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHEN THE COUNTY COMMISSIONERS WISH TO ESTABLISH A SOCIAL 
CENTER THEY MUST SUBMIT AN ESTIMATE OF THE COST TO 
THE BUDGET COMMISSION-THE COUNTY COMMISSIONERS ARE 
WITHOUT AUTHORITY TO PAY THE SALARY OF A DIRECTOR OR 
OTHER NECESSARY EXP.J2NSES FOR SUCH SOCIAL CENTER. 

1. The county cOmmissioners do not have authority to expend money in the public 
treasury for the purpose of establishing social centers. If the county commissioners desire 
to establish such institution they must at the proper time submit to the budget commission 
.an estimate of the amount of money needed for this purpose. 

2. The caunty commissioners hat•e no authority to pay the salary of a director and 
.other necessary expenses connected with these social centers. 

CoLUMBus, OHio, September 30, 1913. 

RoN. CYRUs LocHER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR Srn:-Under date of September 24, 1913, you state that your board of 
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county commissioners has asked you for an opinion regarding House Bill 41, providing 
for civic and social centers; and you ask the follo\\ing questions: 

(1) "Has the board of county commissioners authority to appropriate 
money now in the public treasury for this purpose, or will it be neceR!ary for 
them to request the budget commb~ion to levy a tax and create a fund for the 
payment of these expenses before any money can be e~·pended? 

(.?) "Has the board of county cummi.,sioners authority to pay the ~alary 
of a director and other necessary expenseH, as light and fuel, to eHtabli~h the:.;e 
social centers in the school houses under the control of the board of ed.1ration, 
if the board of education gives them their consent and co-{)peration?'' 

1. An act to provide for, aid and encourage the civic, Hocial and moral develop
ment of the local communities throughout the state is to be found in 103 Ohio Laws, 
830. Section 1 provides that school houses and grounds may be used for social centers, 
upon application of any responsible organization, or a group of at least seven citizens. 
Section 2 provides for the responsibility and liability of the said organization for dam
ages, and the payment of the actual extra expenses. With these two sections we are 
not especially concerned. Section 3, in part, reads as follows: 

"Boards of county commissioners shall be and are hereby authorized at 
their discretion to provide for the organization and maintenance of civic and 
social centers throughout the county, to employ an expert director who shall 
superintend and administer the same, and to levy a tax and create a fund for 
the payment of all expenses involved in the social and educational work con
templated in this act; * * "' The board of county commissioners at their 
option may, or, upon petition of ten per cent. of the qualified school electors 
of the county, shall refer the question of providing for this social, educational 
and recreational work to a vote of the aforesaid electors of the county or of 
such portions of the same as are affected by this act." 

In order properly to answer your question, it is necessary to refer to those sections 
of the General Code governing the levying of taxes by the county commissioners. 

Section 5627, General Code, imposes upon the commissioners the duty of deter
mining the amount to be raised for ordinary county purposes, public buildings, the 
support of the poor, interest and principal of the public debt, and for road and bridge 
purposes. 

Section 5630 prescribes the maximum levy that may be made for county purposes. 
Section 5649-3a, in part, reads as follows: 

"On or before the first Monday in June, each year, the county commis
sioners of each county * * * shall submit or cause to be submitted to 
the county auditor an annual budget, setting forth in itemized form an esti
mate stating the amount of money needed for their wants for the incoming 
year, and for each month thereof. Such annual budgets shall specifically set 
forth: 

(1) "The amount to be raised for each and every purpose allowed by 
law for which it is desired to raise money for the incoming year." 

Section 5649-3d expressly states that at the beginning of each fisc~ half-year the 
various boards mentioned in section 5649-3a shall make appropriations for each of the 
several objects for which money has to be provided, from moneys known to be in the 
treasury from the collection of taxes and all other sources of revenue, "and all expendi
tures within the following six months shall be made from and within such appropria-
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tions and balances thereof, but no appropriation shall be made for any purpose not set 
forth in the annual budget, nor for a greater amount for such purpose than the total 
amount fixed by the budget commissioners, exclusive of receipts and balances." 

These statutes make clear the fact that levies shall be made for certain specific 
purposes and that such purposes shall be clearly set forth. When the moneys come 
into the treasury such moneys shall be appropriated for the objects for which the 
money has to be provided, and all expenditures must be kept within such appropriation. 

It will not be disputed that the only fund out of which the expenses of maintaining 
social and ·civic centers could, at the present time, possibly be paid would be the fund 
raised for ordinary county purposes. At the time, however, such fund was provided 
for, the county commissioners did not and could not take into consideration the estab
lishment of the civic centers. Expenditures for this purpose were not in contempla
tion of the commissioners, nor was the organization of such centers a proper function 
of county government at the time the levy for ordinary county purposes was made. 
This would clearly indicate that the legislature did not contemplate the expense of the 
maintenance of these centers as one that should be paid from the levy or appropriation 
for ordinary county purposes. When the commissioners made such levy and appro
priation they took into consideration the ordinary and necessary county expenses as 
they existed and were in contemplation at the time of the levy and appropriation. 
New objects, so foreign to usual county expenditures as are those provided for by the 
act in question, were not thought of, and consequently to say now that such expendi
tures should be made would be to infringe upon the necessary contemplated expenses 
which the commissioners had in view when they levied and appropriated, as we cannot 
assume that the commissioners extravagantly and carelessly required the taxpayers to 
pay for county purposes a greater amount than was necessary. 

In addition to this, we find in the act referred to a clear and manifest expression 
of legislative intent that these centers should not be maintained out of the general 
county fund, in that the act itself unequivocally provides for the levying of a tax and 
the creation of a fund for the payment of the expenses of the social and educational 
work contemplated in the act. This should demonstrate beyond cavil that the legis
lature has treated this work as something entirely distinct from an ordinary county 
purpose, and that in providing for a special tax and a separate fund for such purpose, 
the legislators did not intend that any of the moneys in the general revenue fund of 
the county should be used for this purpose. In this connection I beg to call your 
attention to an opinion of this department to you, dated June 28, 1913, relative to the 
Mothers' Pension Law. This opinion seems to me, in reasoning, fully to cover the 
question you now ask, and to determine it in the manner in which I have here held, 
viz. : a board of county commissioners has no authority to appropriate money at present 
in the public treasury for the purpose of providing for social centers. This, of course, 
carries with i( the implication that if the county commissioners desire to establish 
such centers they must, at the proper time, submit to the budget commission an 
estimate of the amount of money needed for this purpose. 

2. In view of what has already been said, in answer to your first question, I am 
of the opinion that the second question must be answered in the negative. If the 
county commissioners have no authority to appropriate money for the purposes re
ferred to, they have no authority to pay the salary of a director and the other necessary 
expenseS of establishing social centers in school houses. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Ati<Jmey General. 
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535. 

WHERE A CIDEF OF POLICE GOES FRO~I OHIO TO IXDIAXA A~D :MAKES 
AX ARREST FOR XOX-S"GPPORT "GXDER PROVISIOX OF SECTIO~ 
12970, GEXERAL CODE, THE COST IXCURRED IX :\IAKING TIDS 
ARREST :\IAY XOT BE PAID FR0:\1 THE CO"L'XTY TREASURY. 

Where a charge is filed against a man for non-support of his minor children under 
provision of section 1.?970, General Code, and the chief of police from Ohio arrests a man 
in the state of Indiana, the expense of the chief of police in making the arrest cannot be 
legally paid from the county treasury. 

CoLUMBUs, OHIO, September 15, 1913. 

RoN. W. J. ScHWENCK, Prosecuting A.Uorney, Bucyrus, Ohio. 

DEAR SIR:-As previously acknowledged, I have your favor of July 22, 1913, in 
which you ask opinion of me as follows: 

"During the month of May an affidavit was filed with the mayor of this 
city charging the defendant with non-support of his minor children. This 
affidavit was filed by his wife, who was insolvent. The warrant on the affidavit 
was issued to the chief of police, Trautman, who subsequently arrested this 
party at Elwood in the state of Indiana. Thereupon the chief of police went 
to Elwood, and the defendant returned with him without a requisition. There
upon the defendant was bound over to the probate court, and when arraigned, 
he plead guilty to the charge of non-support. Thereupon the probate court 
sentenced him to serve time in the work-house, which sentence was suspended 
upon the condition that he pay the sum of $15.00 per month for the support 
of his minor children, and to pay the costs of prosecution. 

"The chief of police used his own private money to make the trip to 
Elwood, Indiana, and return, and the question now is, can the chief be reim
bursed out of the county treasury, or is he compelled to wait until the defendant 
has paid all the costs in the case ?" 

You do not state specifically whether the charge filed against the defendant in the 
mayor's court was one under the provisions of section 13008, General Code-a felony 
-or one under the provisions of section 12970, General Code-a misdemeanor. In
asmuch, however, as it appears from your statement that the defendant was bound 
over to the probate court of the county, which court exercises original jurisdiction in 
making final disposition of the case, I infer that the offense charged was a misdemeanor 
only; for as appears from the provisions of section 13424 and 13425, General Code, it 
is only as to misdemeanors that the probate court has concurrent original jurisdiction 
with the court of common pleas. 

As to persons charged with felonies, who have fled, sections 2491 and 13493, Gen
eral Code, make appropriate provisions for payment out of the county treasury of the 
necessary expenses of the officer or authorized agent returning them to justice. Sec
tions 3015, 3016 and 3017, General Code, further provide as follows: 

"Section 3015. The county commissioners may allow and pay the 
necessary expense incurred by an officer in the pursuit of a person charged 
with felony, who has fled the country. 

"Section 3016. In felonies, when the defendant is convicted the costs of 
the justice of peace, police judge, or justice, mayor, marshal, chief of police, 
constable and witnesses, shall be paid from the county treasury and inserted 
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in the judgment of conviction, so that such costs may be paid to the county 
from the state treasury. In all cases when recognizances are ta.ken, forfeited 
and collected and no conviction is had, such costs are paid from the county 
treasury. 

"Section 3017. In no other case whatever shall any costs be paid from the 
state or county treasury to a justice of the P~tace, police judge or justice, 
mayor, marshal, chief of police or constable." 

From a consideration of the sections of the General Code before noted, it is ap
parent that they do not authorize payment out of the county treaE)u ry of the expenses 
of an officer in the pursuit and arrest of a person charged with a misdemeanor; nor do 
I find any statute which does so. Section 3019, General Code, which, as originally 
enacted, was part of the same act with sections 3015, 3016 and 3017, already noted, 
provides: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendent proves insolvent, the county commissioners, at any regular session, 
may make an allowance to any such officers in place of fees, but in any year 
the aggregate allowance to such officer shall not exceed the fees legally taxed 
to him in such causes, nor in any year shall the aggregate amount allowed an 
officer exceed one hundred dollars." 

As to this p:rovision, however, I note that it has been held that a chief of police 
is not entitled to fees for the service of processes issued by a mayor in state cases. 

City of Delaware vs. Matthews, 13 C. C. (N. S.) 539. 
Matthews vs. City of Delaware, 82 0. S. 423. 

It follows, of course, that if the chief of police is not entitled to any fees for any 
particular service rendered by him, that section 3019 does not confer any authority 
upon the county commissioners to make any allowance to such officer in place of fees. 
Aside from this, however, it is apparent that expenses incurred by an officer in pur
suing and arresting a person charged with a crime, are not "fees" in the sense of the 
term as employed in section 3019, but when allowed and paid to an officer are in addi
tion to the fees to which he is entitled. In so far as the fees of a chief of police are cov
ered by section 3019, I conclude the fees therein mentioned are such as are provided 
in section 4534, General Code, which provides: 

"The fees of the chief of police or his deputies i'n all cases excepting those 
arising out of violations of ordinances, shall be the same as those allowed 
sheriffs and constables in similar cases." 

The fees of constables and sheriffs in ·criminal cases are provided for by sections 
3347 and 2845, General Code, respectively, neither of which make any provision as to 
expenses incurred in the pursuit -and arrest of persons charged with crime. Therefore, 
aside from the fact that your letter to me does not state that the defendant is insolvent, 
I am of the opinion that section 3019, General Code, is of no assistance to the chief 
of police mentioned with respect to his right to be reimbursed for his expenses from 
the county treasury. 

Section 13502, General Code, provides as follows: 

"If the accused flee from justice, the officer holding the warrant may 
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pursue and arrest him in any county of the state and convey him before the 
magistrate or court issuing the warrant, or other magistrate or court of the 
county having cognizance of the case." 

I note from your statement, however, that the arrest in this case was made in the 
state of Indiana. In the case of Smith vs. Commissioners of Portage County, 9 0. 25, 
where the court had under consideration the claim of an officer against the county on 
account of his services and expenses in making an arrest, on warrant, in another state, 
to wit, the state of Indiana, it held that the services rendered by the officer under such 
circumstances were both voluntary and ·without authority of law, and presented no 
legal foundation for an implied promise to pay for them. 

As to the present inquiry, however, it i<> enough to know that there is no statute 
which authorizes the payment of the officer's expenses in making the arrest in ques
tion, from the county treasury. Section 4214, General Code, provides that the city 
council shall fix the 8alaries and compensation of all officers and on familiar principles, 
the salary or compensation so fixed for any officer is deemed to be in full for all services 
rendered by him except in so far as is otherwise provided by law; and if no provision 
is made by statute for paying out of the public treasury the expenses of an officer, 
incurred in the discharge of his duty, they cannot be so paid. (Richardson vs. State 
ex rei., 66 0. S. 108). 

If, therefore, I am correct in my inference that the charge against the defendant 
was a misdemeanor, I am of the opinion that the expenses of the chief of police in mak
ing the arrest in question cannot be legally paid from the county treasury. 

536. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE TERM "AS OTHER COUNTY EXPENSES" WHEX APPLIED TO ELEC
TION EXPEXSES MEAXS THAT SUCH EXPEXSES ARE PAYABLE 
FROM THE COUNTY TREASURY UPOX THE APPROVAL OF THE 
COUNTY COM:\USSIONERS. 

1'he use of the phrase "as other county expenses" as applied to election expenses 
means that election expenses not otherwise provided for shall be paid from the county 
treasury upon the order or approval of the county commissioners in the same manner they 
allow and pay other claims against the county. 

CoLUMBus, OHio, October 4, 1913. 

HoN. HuGH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR:-Under date of July 19, 1913, you inquire as follows: 

"I desire to call your attention to an opinion given by you January 31, 
1911, to Hon. A. E. Jacobs, City Solicitor, Wellston, Ohio, and reported in 
your 1911-1912 reports, volume 2, page 15041 relative to election expenses 
and ask your further opinion as to what yon mean by the term 'as other 
county expenses.' In the ne!Ct to the last paragraph of your published 
opinion you say in part 'provide that all expenses arising from such election 
shall be paid out of the county treasu'ry as other county expenses.' " 

The opinion to which you refer considered what political subdivision should pay 



1402 PROSECUTING ATTORNEYS 

certain election expenses and not necessarily the manner of paying or allowing the 
same. The words quoted from the opinion allow the provisions of section 5052, 
General Code. Said section provides: 

"All expenses of printing and distributing ballots, cards of explanation 
to officers of the election and voters, blanks, and other proper and necessary 
expenses of any general or special election, including compensation of precinct 
election officers, shall be paid from the county treasury, as other county expenses." 

What is the proper construction of the phrase "as other county expenses"? 
The same phrase is used in section 4821, General Code, which reads: 

"All proper and necessary expenses of the board of deputy state super
visors shall be paid from the county treasury as other county expenses, and the 
county commissioners shall make the necessary levy to provide therefor. In 
counties containing annual general registration cities, such expenses shall 
include e:x-penses duly authorized and incurred in the investigation and prose
cution of offenses against laws relating to the registration of electors; the right 
of suffrage and the conduct of elections." 

It is specifically provided by statute that certain items of expense of elections shall 
be paid from the county treasury upon vouchers of the board of deputy state super
visors of elections and certified by the chief deputy and clerk thereof. 

For example, section 4822, General Code, provides: 

"Each deputy state supervisor shall receive for his services the sum of 
three dollars for each election precinct in his respective county, and the clerk 
shall receive for his services the sum of four dollars for each election precinct 
in his respective county. The compensation so allowed such officers during 
any year shall be determined by the number of precincts in such county at 
the November election of the next preceding year. The compensation paid 
to each of such deputy state supervisors under this section shall in no case be 
less than one hundred dollars each year and the compensation paid to the 
clerk shall in no case be less than one hundred and twenty-five dollars each 
year. Such compensation shall be paid quarterly from the general revenue fund 
of the county upon vouchers of the board, made and certified by the chief deputy 
and the clerk thereof. Upon presentation of any such voucher, the county 
auditor shall issue his warrant upon the county treasurer ·for the amount 
thereof, and the treasurer shall pay it." 

The provisions of section 4821 and 4822, General Code, supra, were formerly parts 
of the same statute, to wit, section 2966-4, revised statutes, and said section contained 
the two methods of paying election expenses, that is, part were to be paid "as other 
county expenses" and part upon order of the board of elections. 

If it had been intended that the general expense of elections provided for in section 
4821, General Code, should be paid from the county treasury as other election ex
penses are paid therefrom, the legislature would not have used the phrase "as other 
county expenses," but would rather have used the phrase "as other election expenses." 

The use of the phrase "as other county expenses" means that election expenses 
not otherwise provided for shall be paid from the county treasury upon the order or 
approval of the board of county commissioners, as they allow other claims against the 
county. 

Section 2460, General Code, provides the manner of allowing claims against the 
county, as follows: 
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":Xo claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, or is 
authorized to be fixed by some other person or tribunal, in which case it shall 
be paid upon the warrant of the eounty auditor, upon the proper certificate 
of the person or tribunal allowing the claim. :Xo public money shall be dis
bursed by the county commissioners, or any of them, but shall be disbursed 
by the county treasurer, upon the warrant of the county auditor, specifying 
the name of the party entitled thereto, on what account, and upon whose 
allowance, if not fixed by law. 

Therefore, all proper and necessary expense of elections not otherwise specifically 
provided for, are payable from the county treasury upon the approval of the county 
commissioners. 

540. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

WHERE A FAMILY HAS BEEN AFFLICTED WITH SMALLPOX AND THE 
CIDLDREN OF TillS FAl\ITLY HAVE BEE:\ KEPT OUT OF SCHOOL 
THEY MAY RE-ENTER SCHOOL ON RECEIVING WRITTEN PER
MISSION FR0:\1 THE BOARD OF HEALTH. 

Where a family has been afflicted with smallpox and all the members who have con
tracted the disease have recovered, and the board of health is of the opinion that those who 
have been exposed will not contract the disease, and that all danqer of spreading the disease 
is passed, the children of such family may re-enter school on receiving written permission 
from the board of health. 

CoLUMBUs, 0Hro, October 3, 1913. 

RoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 

DEAR Sm:-Under date of October 1st you state: 

"In Franklin township of this county the local board of health have 
raised a quarantine on a family that have been afflicted with the smallpox. 
The mother and all the children have had the disease which lw;ted in the 
family for several weeks. The father being present all the time with the 
family and never having contracted the disease. The place was under quar
antine for seven weeks and more than twenty days had elapsed from the time 
the last child had the disea~e until the premises were disinfected, which was 
thoroughly done by a competent, practicing pyhsician, and all of the subjects 
were given a bath and hair washed in chloride solution. 

"On last Thursday the quarantine was raised and this disinfecting took 
place and the children sent to school. The teacher would not receive them 
into the school, basing his claim under section 4430 of the General Code of 
Ohio that seventeen days must elapse after such disinfection until the children 
would be admitted into the schools. 

"I contend that if the teacher receives written notice of the raising of the 
quarantine from the board of health, accompanied by a certificate of the 
attending physician that such disinfection has been complete, and that no 
danger exists of the spread of the disease that he must allow the children 
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admission into the school. The father of said children being practically 
immune from the disease after so long a time since the last child became 
sound and well. Of course the pyhsician's statement would cover that." 

Section 4430 of the General Code is as follows: 

"Each physician attending a person n.ffected with any such disease shall 
use such precautionary measures to prevent the spread of the disease as is 
required by the board of health. 1'\o person quarantined by a board of health 
on account of having a contagious disease, or for having been exposed thereto, 
shall leave such quarantined house or place without the written permission 
of the board of health, and where other inmates of such house have been exposed 
to and are liable to become ill of any such disease, for a period thereafter counting 
from the completion of disinfection, as follows. In diphtheria or membranous 
croup, fourteen days; in smallpox, seventeen days; in scarlet fever, ten days; 
in cholera or yellow fever, seven days; in typhus fever, twenty-one days. In 
cases of measles, chickenpox and whooping cough, or either of them, the board 
of health may require the same report of cases and may enforce the same 
quarantine and other preventative measures as are provided for in this chapter 
in cases of scarlet fever or diphtheria." 

I am of the opinion that the language of this statute sustains your position. The 
statute prohibits any person from leaving a quarantined house without the written 
permission from the board of health, and this prohibition includes those who have had 
the contagious disease as well as those who have been exposed thereto. The statute 
then extends a further prohibition to other imnates of such house as have been exposed 
to and are liable to become ill of any such disease for a period, in a case of smallpox, of 
seventeen days. Whether an inmate who has been exposed to such disease is liable to 
become ill of the disease is undoubtedly left to the judgment of the board of health, 
and such board should guide its conduct in the granting of permission to leave the 
house in the manner required by the statute. 

In the case presented the facts 'clearly establish that the only person who was an 
inmate of the house and who was exposed to the disease may be considered immune 
and in no danger of becoming ill of that disease. I am of the opinion, therefore, that 
the seventeen day limitation does not apply in this case if the board of health is of the 
opinion that the only exposed inmate, viz.: the father, is not liable to become ill of the 
disease, being immune therefrom. 

The teacher is clearly not permitted to judge of the fac'ts and should receive the 
children· into the school, provided the permission of the board of health is obtained. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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543. 

THE COU~'TY SHERIFF HAS XO AUTHORITY TO E:\IPLOY A CHAUFFEUR 
AT THE EXPEXSE OF THE CO"C"XTY. 

There i.~ no authority conferred upon the sheriff by section 2927 to employ a chauffeur 
or care-laker for hi,~ automobile at th(• upcnse of the county, cren though the automobile is 
used by the sheriff ·in the discharge of his o.fficinl duties. The payment of such e.rpen.~e 

out of the county trcn.~ury is illegnl. 

CoLce~un:;s, Omo, October 4, 1913. 

RoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm:-I have your letter of July 8th in which you inquire: 

"Are the county commissioners authorized by section 2997, General Code, 
to pay out of the county treasury, a salary to a chauffeur or care-taker of an 
automobile owned by the sheriff, the same being used, at least in part, in the 
discharge of the official duties of the sheriff'?" 

Section 2997, General Code, provides: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff for keeping 
and feeding prisoners, as provided by law, for his actual and necessary ex
penses incurred and expended in pursuing or transporting persons accused or 
convicted of crimes and offenses, in conveying and transferring persons to and 
from any state hospital for the insane, the institution for feeble minded youth, 
Ohio hospital for epileptics, boys' industrial school, girls' industrial home, 
county homes for the friendless, houses of refuge, children's homes, sanitar
iums, convents, orphan asylums or homes, county infirmaries, and all institu
tions for the care, cure, correction, reformation and protection of unfortu
nates, and all expenses of maintaining horses and vehicles necessary to the 
proper administration of the duties of his office. The county commissioners 
shall allow the sheriff his actual railroad fare, and street car fare expended in 
serving civil processes and subpoenaing witnesses in civil and criminal cases, 
and may allow his necessary livery hire for the proper administration of the 
duties of his office. Each sheriff shall file under oath with the quarterly 
report herein provided a full, accurate and itemized account of all his actual 
and necessary expenses, including railroad fare, street car fare and livery hire 
mentioned in this section before they shall be allowed by the commissioners." 

There is no authority conferred by the foregoing section upon a sheriff to employ 
a chauffeur or care-taker for his automobile at the expense of the county, even though 
the automobile is used in the discharge of official duties. 

I am therefore of the opinion that payment out of the county treasury for such 
purpose would be illegal. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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560. 

TRAVELING EXPENSES OF ENGINEERS INCURRED IN THE CONSTRUC
TION OF A JOINT COUNTY DITCH SHALL BE ALLOWED BY THE 
COMMISSIONERS OF EACH COUNTY IN JOINT SESSION. 

In joint county ditch proceedings the traveling expenses of those employed in the con
struction of such ditch shall be allowed by the county commissioners of the counties jointly. 
The commissioners should investigate the amounts charged in the bill in order to see that no 
illegal expense is allowed. 

CoLUMBus, OHio, September 29, 1913. 

RoN. JAMES A. ToBIN, Prosecuting Attorney, Lancaster, Ohio. 

DEAR SIR:-In your letter of August 27th you say: 

"That the commissioners of Fairfield and Perry counties are entertaining 
joint proceedings for the deepening, widening, etc., of a natural watercourse, 
to wit: Rush Creek, the proceedings being had under the chapter governing 
joint county ditches. 

"Engineers were appointed by the board in joint session, Fairfield county 
selecting its own county surveyor and Perry county appointing one from 
Newark, Licking county (instead of its own county surveyor). 

"Thereupon, these engineers proceeded upon the route of the improve
ment, and under the plea of not being able to secure boarding in any of the 
nearby towns set up housekeeping for themselves, and when their bill for 
services was presented to the commissioners for the first twelve days of their 
services the following items appeared thereon: 

One tent _______________________________ $ 21.00 
Cooking utensils________________________ 4.45 
Railroad fare ___________________________ 11.25 
Groceries ____________________________ -- 45.00 
Ten cots_______________________________ 17.50 
Hotel bill for draftsnian _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 6.25 
12 days automobile hire_________________ 48.00 

"This last item was for auto for the engineer from Newark to come and 
go to his work each day he was employed." 

And you ask whether these items may be permitted as legal expenses. 
Sections 6563-38 and 6563-44 of the General Code are as follows: 

"Section 6563-38: All of the costs and expenses connected with ordering 
and granting said improvement shall be taken as a part of the cost thereof 
and shall be included in the amount ordered to be paid by each county, except 
their costs of arbitration as provided in section 29. 

"Section 6563-44: Said surveyors named in section 8 (G. C. Sec. 6563-S) 
shall meet with the joint board of county commissioners whenever required 
by said board and said surveyors and auditors shall be paid their necessary 
expenses while employed under this act and shall be allowed the same fees as 
are allowed in ditch work generally and said commissioners sh<ill receive the 
sum of three dollars a day and their actual expenses while employed under this 
bill." 
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Under the plan provided by these statutes the cost of the proceedings is propor
tioned among the counties, either by agreement of the various county boards or by 
decision of arbitrators appointed by the governor. Under section 6563-38, above 
quoted, the costs of surveyors' expenses are proportioned in like manner. Under 
section 6563-42, General Code, the joint board of commissioners is given power to pay 
the various costs and expenses from the moneys received from the sale of bonds in the 
respective counties; the moneys to be paid from the county funds in the order provided 
by section 6563-43, General Code. 

Under section 6563-44, above quoted, surveyors are allowed for necessary expenses 
when employed under the act. Under the statutes referred to the joint board of 
county commissioners are alone empowered to allow these expenses, and are therefore 
constituted the tribunal in whose discretion rests the allowance of such claims. Whether 
or not claims for expenses are reasonably necessary is a question depending for its 
solution upon the judgment of the joint board of county commissioners. 

It is impossible to lay down any hard and fast rules for the allowance of such 
expenses. It is well settled that a board permitted to rule upon the same is vested 
with a wide discretion, and that the decision of such board will not be interfered with 
in such cases in the absence of clear and flagrant evidence of abuse of such discretion. 

The facts stated in your letter do not make it possible to even venture a suggestion 
as to the reasonability or necessity of the expenses incurred. Whether or not the items 
set out were necessary expenses depends upon the surrounding facts and circumstances, 
to wit: the difficulty of procuring board in the nearby township; the distance of the 
nearest place to procure board; and the comparative expense of adopting other methods 
of support while engaged in the work. 

My opinion is, therefore, that the solution of your question rests primarily with 
the joint board of county commissioners. They may allow or disallow the claims, as 
they judge them reasonable or necessary under the circumstances. 

There is a clear and definite limitation upon the exercise of this discretion, how
ever, which must not be overlooked, namely: that only such expenses may be allowed 
as are reasonably necessary. The purchase of a tent and sleeping and cooking equip
ments, and the hire of automobiles are circumstances which might well raise such 
doubt in the mind of a supervisory authority as would impel close scrutiny. On their 
face they present a strong suggestion of unreasonability. Circumstances might be 
imagined where such expenses would be the most economical and efficient, and therefore 
reasonably necessary. Whether such circumstances exist in this case, however, the 
facts presented do not disclose. At any rate, I am of the opinion that the question of 
their allowance rests, first of all, with the county commissioners, under a careful 
scrutiny and investigation of the surrounding facts and circumstances. Until they 
have acted in the matter it would be impossible to in any way control the allowance. 

Very truly yours, 
TIMOTHY S. HooAN, 

A ttmney General. 
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565. 

IN TRANSCRIBING RECORDS IN THE RECORDER'S OFFICE A PERSON 
SHOULD BE IDRED FOR TillS PURPOSE AND PAID DIRECTLY 

· FRO::\i THE COUNTY TREASURY AS OTHER CLERKS AND RECORD
ERS ARE PAID. 

When the county commissioners so direct the records of Erie county now recorded in 
Huron county may be transcribed by some person appointed or hired by the recorder for 
this purpose. The person performing such work is to be paid from the county treasury 
as other employes in such offices are paid. It is not necessary that the county recorder 
personally do this work. 

CoLUMBUS, OHIO, October 16, 1913. 

RoN. HENRY HART, Prosecuting Attorney, Sandusky, Ohio. 

DEAR Sm:-Under date of October 4, 1913, you state that prior to 1838 Huron 
and Erie counties were one, and the records pertaining to the latter were, prior to that 
date, recorded in Huron county. Erie county now desires to have copies of the records 
and maps which were recorded in Huron county before that time. You inquire if it is 
necessary that the county recorder personally do this work; or may he employ some 
one to do it for him? 

It is elementary that the ministerial work of an official may be performed by one 
employed by him for that purpose, and consequently you are correct in your assump
tion that the county recorder may hire some one to copy the record. From your letter, 
however, I infer that you are of the opinion that the recorder might pay such clerk or 
employe the fees which the statute fixes for the performance of this work, and conse
quently I desire to call your attention to certain provisions of the statute concerning 
this phase of the question. 

Section 2780, General Code, provides in part that: 

"For services directed to be performed by the county comm1ss10ners in 
transcribing the records of other counties * "' * the recorder shall receive 
not exceeding six cents for each hundred words, each figure to count as one 
work for transcribing defaced or injured records of plats, not exceeding fifty 
cents for the first six lines and three cents for each additional line. * * * 
All compensation provided for in this section shall be paid out of the county 
treasury upon the allowance of the county commissioners and the warrant of 
the county auditor and shall be paid into the county treasury to the credit of 
the recorder's fee fund. The commissioners shall allow the recorder his neces
sary expenses in transcribing records in other counties." 

The clear and express intent of this statute is to require the payment of these 
fees into the county treasury to the credit of the recorder's fee fund, and therefore 
the recorder is not entitled to these fees in addition to his salary. From this it neces
sarily follows that he could not pay this money to him who should do the work for 
him. This is in conformity with section 2996, General Code, which is to the effect 
that the salary allowed the recorder shall be in lieu of all fees and other perquisites. 

Section 2980, General Code, provides for the filing with the county commissioners 
of a detailed statement of the probable amount necessary to be expended for deputies, 
assistants, clerks a.nd other employes; whereupon, the county commissioners shall fix 
the aggregate sum to be expended for such deputies, etc. 

Section 2980-1, General Code, limits the aggregate sum so to be fixed by the county 
commissioners to an amount to be ascertained by computing thirty per cent. on the 
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first two thousand dollars or fractional part thereof, forty per cent. on the next eight 
thousand dollars or fractional part thereof, and eighty-five per cent. on all over ten 
thousand dollars, of the fees, costs, percentages, penalties, allowances and other per
quisites collected for the use of the county in such office, for official services during the 
year ending September 30th next preceding the time of fixing such aggregate sum. 

This would indicate that the purpose of paying the fees you have referred to into 
the county treasury is to authorize them to be used as a basis for the increasing of clerk 
hire, etc. 

Therefore, it would seem proper for the recorder to take into consideration, in filing 
his statement of the probable amount necessary to be expended, the amount that he 
estimates will be necessary for the payment of the clerk who transcribes the Huron 
county records. Should this allowance be insufficient for that purpose, he can proceed 
under section 2980-1, General Code, to make application to a judge of the common 
pleas court for additional allowance. This is in harmony with section 2981, which 
authorizes the recorder to appoint and employ necessary assistants, clerks, employes, 
etc., and fix their compensation. 

I would recommend, that the employe who is to do the work be hired by the re
corder for that purpose, and that he be paid directly out of the county treasury, as 
the other clerks of the recorder are paid, and that the commissioners make allowance 
for this purpose, as provided in the foregoing statute. 

You must remember that in writing the foregoing opinion I am doing so upon the 
assumption that the county commissioners have directed the recorder to transcribe 
these records. If they have not done so, he is not authorized to have the transcript 
made. 

567. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

JOINT TOWNSHIP DITCHES MAY BE RE-APPORTIOXED AS OFTEX AS 
THE COUNTY DITCH SUPERVISORS DEEM IT NECESSARY IN 
ORDER TO COMPLETR A GENERAL CLEANING. 

Township ditch supervisors may re-apportion township ditches that have been appor
tioned. This general apportionment may be made as often as the county ditch supervisors 
deem it reasonably necessary in order to complete a general cleaning. The procedure 
outlined in section 6393, General Code, for apportionment in two or more townships applies 
also to one single township. 

CoLUMBUs, OHIO, August 26, 1913. 

HoN. E. L. SAvAGE, Prosecuting Attorney, Paulding, Ohio. 

DEAR SIR:-Under date of August 8th you request my opinion as follows: 

"Owing to certain conditions relative to joint township ditches located 
in tills county, that have heretofore been apportioned by the township ditch 
supervisors, acting jointly, there has now arisen the question whether said 
township ditch supervisors may reapportion such joint township ditches. And, 
as a corollary thereto, the further question has been presented whether a 
township ditch supervisor having once apportioned the township ditch can 
again reapportion the same. 

15-Vol. II-A. G. 
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"These questions have been presented to this office and we are in doubt 
what construction should be placed upon section 6691 of the code and the 
other sections of the statute governing the duties of township ditch super
visors; and we will greatly appreciate the favor of your opinion upon the 
questions presented." 

I am enclosing a copy of an opinion rendered by this department to the bureau of 
inspection and supervision of public offices, under date of June 4, 1913, which is quite 
relevant to the question presented by you. In that opinion I held that the proceed
ings prescribed by section 6691, et seq, General Code, for the apportionment of town
ship ditches by the township ditch supervisor for the purpose of cleaning said ditches, 
are available only for the purpose of completing a general cleaning, and that such 
apportionment affords no authority for compelling individual owners to clean or keep 
in repair the apportionment allotted to them after said general cleaning has been com
pleted in accordance with the statutes set out. 

I can find nothing in said statutes to prevent township ditch supervisors from 
making such general apportionment as often as it may be deemed reasonably necessary 
to complete such a general cleaning. 

The procedure outlined in section 6693, General Code, for apportionment in two 
or more townships, being the same as that prescribed for apportionment in a single 
township, the answer would be the same in either case. I believe that the enclosed 
opinion will afford an expl~nation to the answers here given to your questions. 

571. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

AN OFFICIAL STENOGRAPHER RECEIVING AN ANNUAL SALARY IS NOT 
ENTITLED TO EXTRA COMPENSATION FOR TAKING TESTIMONY 
BEFORE A REFEREE WHERE A CASE IS REFERRED TO A REFEREE 
BY THE COURT. 

Where a-case is referred to a referee and tried and an official stenographer who is 
receiving an annual salary, is called to take the testimony, the case is one before the court 
and the stenographer is not entitled to a per diem for this employment. This per diem of 
14.00 per day as provided in section 1549, General Code, is to be collected and paid into 
the general fund. 

CoLUMBUs, OHio, October 15, 1913. 

HoN. L. T. CROMLEY, Prosecuting Attorney, Mt. Vernon, Ohio. 

DEAR Sm:-1 have your letter of October 11, 1913, in which you inquire whether 
an official stenographer who is under an annual sa.lary, payable from the county treasury, 
and who takes the testimony in a cause sent to a referee, is entitled to 84.00 per day 
or any other compensation for the time so served, and in reply desire to say: Sec
tion 1549, General Code, to which you refer, reads: 

"In every case so reported, there shall be taxed for each day's service of 
the official or assistant stenographers a fee of four dollars, to be collected as 
other costs in the case. The fees so collected shall be paid quarterly by the 
clerk of the court in which such case was tried, into the treasury of such 
county, and credited to the genera.! fund." 
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Section 1548, the next preceding section and referred to in section 1549, General 
Code, reads: 

"C"pon the trial of a case in any of such courts, if either party to the suit., 
or his attorney, requests the services of a stenographer, the trial judge shall 
grant the request, or such judge may order a full report of the testimony or 
other proceedings, in which case such stenographer shall cause accurate short
hand notes of the om! testimony or other oral proceedings to be taken, which 
notes shall be filed in the office of the official stenographer and carefully 
preserved." 

From these sections it is apparent that in all cases reported by the stenographer 
a fee of 84.00 per day is to be taxed as part of the costs in each case. 

Section 1550, General Code, provides that the court shall fix the compensation of 
stenographers and also that, "such wmpensation shall be in place of all per diem wm
pensation in such wurts." 

Section 11475, General Code, reads: 

"All or any of the issues in the action or proceeding, whether of fa.ct or 
law, or both, may be referred by the court, or a judge thereof in vacation, 
upon the written consent of the parties, or upon their oral consent in court en
tered upon the journal." 

Section 11478, General Code, reads: 

"A trial by referees shall be conducted as if by the court; and in like 
manner, they may summon and compel the attendance of witnesses, administer 
necessary oaths, and grant adjournments." 

Section 11479, General Code, reads: 

"Referees must state the facts found, and conclusions of law, separately. 
Their decision must be given, and may be excepted to and reviewed, as in a 
trial by the court. Their report upon the whole issue shall stand as the de
cision of the court, and judgment shall be entered thereon as if the court had 
tried the action." 

Section 11480, General Code, reads: 

"When the reference is only to report facts, the report of referees shall 
have the effect of a special verdict in the action." 

Section 11481, General Code, reads: 

"If the court so directs, but not otherwise, referees shall reduce the tes
timony of witnesses in either form of reference to writing, and have ea.ch 
witness subscribe to his testimony." 

From these sections, I think it clear that the trial by the referee is one of substi
tution for the court in all referred cases. And when the stenographer acts in a referred 
case, the action is for the court, just as much as in cases triable by the court, whether 
in equity, or at law and a jury is waived. 

I am of the opinion that whel'l a case is referred to a referee and tried and a stenog-
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rapher is called to take the testimony, that the case is one before the court and the 
stenographer is not entitled to a per diem for time employed, notwithstanding the fact 
that under section 1549, General Code, four dollars for each day's service is to be taxed 
as part of the costs, "to be collected as other costs in the case." 

Under section 11486, General Code, the compensation of the referee is made part 
of the costs of a referred case and is payable to the referee when collected while under 
section 1549, General Code, the per diem of the stenographer is, when collected, to be 
paid into the county treasury, and credited to the general fund. 

572. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHERE A VILLAGE ISSUES BONDS FOR THE IMPROVEMENT OF THE 
STREET AND INCLUDES IN THIS BOND ISSUE THE COST OF PAV
ING BETWEEN THE RAILS OF A TRACTION RAILWAY, THE INTER
EST ON SO MUCH OF THE BOND ISSUE COVERING THIS PAVING 
MUST BE COLLECTED IF POSSIBLE FROM THE RAILWAY COM
PANY. 

Where a village in improving its streets by assessment on the benefited property makes 
a single issue of bonds in anticipation of collection of assessments but includes in the assess
ment the cost of paving between the rails of an electric railway, which under contract between 
the railway and the city is to be paid for by the railway company, and the city has sold 
the bonds and must now pay interest on them, it must recover this interest, if it can, from 
the milway company itself for so much of the amount as represents interest on the bonds 
issued covering the property of the railway company. 

CoLUMBus, OHIO, October 29, 1913. 

HoN. C. C. CRABBE, Prosecuting Attorney, London, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of September 5th wherein 
you state facts which raise the following question: 

"If a village in improving its streets by assessment on the benefited 
property, etc., makes a single issue of bonds in anticipation of collection of 
assessments, but includes in the 'assessment,' so in theory anticipated, the 
cost of paving between the rails of an electric railroad, which under a contract 
between the village and the railroad company, is to be ultimately paid by the 
latter, should the interest on the entire issue of bonds be included in the 
amount assessed upon the owners of abutting property, or should the interest 
on so much of the issue as anticipates the payment of the obligation of the 
railroad company be omitted from such assessment and charged against the 
railroad company?" 

You refer in your letter to my opinion of July 12, 1913, addressed to Hon. Clinton 
H. Stoll, village solicitor of London. The question submitted by :Mr. Stoll was quite 
different from the one submitted by you. I assumed at the out-set of the opinion 
given to Mr. Stoll that the entire bond issue concerning which he inquired was in 
"anticipation of the collection of the special assessments alone, and that the money to 
meet the village's * " • costs * * * is separately provided for by a different 
bond issue." 
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The question which you now submit is to be answered by considering whether or 
not the portion of the improvement represented by the paving between the rails is a 
part of the improvement, the cost of which may be assessed against abutting owners. 
Of course it is assumed that the railroad company is to pay this obligation and the 
question just suggested must be amplified by the further assumption that the railroad 
company is, so to speak, an abutting owner and its obligation to the village may be 
enforced by assessments. This assumption is erroneous. The subject matter of the 
question is governed by section 3776, General Code, which provides as follows: 

"The council may require any part or all of the track, between the rails 
of any street railroad constructed within the corporate limits, to be paved 
with stone, gravel, boulders, or wooden or asphaltic pavement, as may be 
deemed proper, but without the corporate limits, paving between the rails 
with stone, boulders, wooden or asphaltic pavement shall not be required." 

Under this statute, or rather under a franchise ordinance of similar import, it is 
held in Columbus vs. Street Railroad Co., 45 0. S. 98, that the municipal corporation 
had the right from time to time to provide for the improvement of a street in which a 
street railroad was located and to require the street railroad company to pay for that 
portion of the cost thereof represented by the cost of paving between the rails; and that 
if the company failed to make the improvement itself when called upon to do so by 
the council of the municipal corporation the latter might do the work and charge the 
cost thereof to the company; and that the charge so made could be enforced by action 
at law. 

The case of Cleveland vs. Railroad Co., 4 Dec. Re-print, 315, holds that the 
municipal corporation may enforce its authority under section 3776, General Code, by 
levying assessments on the property of the railroad, on the theory that the same con
stitutes "lands abutting, adjacent and contiguous or other specially benefited lands." 
Ordinarily I run disposed to follow the decisions of our lower courts, but in this pM
ticular instance I feel impelled to deviate from this rule as to the decision last above 
cited or at least to apply the decision in a very qualified way. The very facts which 
you state show the reason which leads me to this conclusion. It seems that after the 
village's bonds had been issued and after the assessments had been made, the street 
railroad company engaged contractors, as it had the right to do, and did its own pav
ing, thus leaving for solution the question of the interest on the bonds which the village 
had issued in anticipation of so much of the assessment as was charged against the 
railroad company. 

The very fact that a railroad company has a right under section 3776 to do the 
paving itself precludes the thought that council may include the charge against it in 
the assessment generally made upon abutting property to meet the expense of the 
whole improvement, which may be levied before the work is done. If any assessment 
is to be made on account of the failure of the railroad company to discharge the duty 
cast upon it by action of council under section 3776 the procedure should at least be 
similar to that provided in section 3857, General Code, for the construction of side
walks. This section provides as follows: 

"If such sidewalks, curbing or gutters are not constructed within fifteen 
days, or not repaired within five days from the service of notice, or completion 
of the publication, the director of public service in cities may do or have it 
done at the expense of the owner, and all such expenses shall be assessed on 
all the property abounding or abutting thereon. Such assessments shall be 
collected in the same manner with a penalty of five per cent. and interest for 
failure to pay at the time fixed by the assessing ordinance, as in case of 
improvements." 
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The fact that there is nowhere any such provision as this with respect to assessing 
street railroad property for its part of the costs of paving between the rails militates 
against the correctness of the decision in Cleveland vs. Railroad Co., supra. 

Furthermore, ordinary abutting property is assessed in proportion to the benefits 
·or according to the foot front, or in proportion to the tax valuation, and the public is 
required to pay one-fiftieth of the cost and the cost of intersections.' This, however, 
is not the case as to a railroad company. It is not assessed as benefited property if 
it is assessed at all; its assessment is not limited to the benefits conferred, nor is it in 
proportion to the tax value; nor is it in proportion to the "feet front;" nor does the 
city bear any part of the cost of the improvement charged against it. In fact the 
paving which a street railroad company is required to do .is no part of the paving which 
the city does. That is, it may be no part of that paving because the railroad company 
may choose to do the paving itself. 

Accepting, however, the decision in Clevela.nd vs. Railroad Co., supra, for what it 
is worth and assuming the right of council to collect an obligation created by the failure 
of the company to do its own paving, and its subsequent failure to pay for the paving 
between the rails when done by the municipal corporation, I am, nevertheless, of the 
opinion that the village's right to assess does not arise until the work has been done 
and the railroad company has refused to pay for it. There is nothing in the Cleveland 
case inconsistent with this conclusion. I am further of the opinion that the paving 
between the rails is no part of the improvement for which assessments generally are 
levied, but is a separate and distinct improvement so far as methods of paying for it 
are concerned. 

From these conclusions it follows that even if the village had the right to assess 
the street railroad company's property, and to issue bonds in anticipation of such 
assessment, the issuance of such bonds would have to be made separately from the 
issuance of bonds in anticipation of the remaining assessments. 

In the case submitted by you this does not seem to have been done, yet under 
the facts as they have actually arisen, it would be most equitable, at least, to separate 
the bonds issued in anticipation of the payment of the alleged assessment by the street 
railroad company from the remainder of the bonds if this can be done. 

At all events, I am clearly of the opinion, in direct answer to your question, that 
the interest on so much of the bonds as anticipates the collection of so-called assess
ments upon the property of the railroad company, which assessments can never be 
collected because that work has been done, and the expenditure on account of which 
will never be made by the village for the same reason, cannot be lawfully included as 
one of the items of cost entering into the assessments made against other abutting 
property. If the village has sold the bonds and must now pay interest on them by 
virtue of following the procedure which I have outlined, it must recover this interest, 
if it can, from the railroad company itself. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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586. 

A PUPIL RESIDIXG IN OXE DISTRICT AXD ATTEXDIXG SCHOOL IN 
ANOTHER MAY NOT COXTINUE TO DO SO AND DE:\IAND TRA..."S
PORTATION AFTER THE SCHOOL IN THE DISTRICT HAS BEEX 
CENTRALIZED. 

Under the provisions of sections 7735 and 7736, General Code, a pupil residing in a 
district and attending schools of another district, under section 773.?, General Code, cannot 
continue to aUend the schools of said latter school district and demand transportation after 
the schools of the district which such pupils have been attending have been centrali~ed, and 
transportation provided for. 

CoLUMBus, Oazo, August 13, 1913. 

RoN. HuGH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR S...R:-Under date of July 19, 1913, you submitted the following request for 
an opinion, to wit: 

"Under sections 7735 and 7731, General Code, may a pupil, residing in a 
district and attending the schools of another district under authority of said 
section 7735, General Code, continue to attend the schools of said latter 
district and demand transportation, after the schools of the district such pupil 
has been attending have been centralized and transportation provided for; 
and will the board of the resident district of such pupil be compelled to pay 
such pupil's tuition?" 

You further state in substance in your inquiry, that the school which the pupil has 
been attending and which is now centralized, is not a "nearer" school than the school 
which is located in the pupil's residence school district. 

Section 7731, of the General Code, provides for the centralization of schools of a 
township, as follows: 

"No township schools shall be centralized under the next preceding sec
tion by the board of education of the township until after sixty days notice 
has been given by the board, such notices to be posted in a conspicuous place 
in each su bdistriet of the township. When transportation of p~Jpils is pro
vided for, the conveyance must pass within at least the distance of one-half 
of a mile from the respective residences of all pupils, except when such resi
dences are situated more than one-half of a mite from the public road. But 
transportation for pupils living less than one and one-half miles, by the most 
direct public highway, from the school house shall be optional with the board 
of education." 

Section 7735, of the General Code, provides that pupils living more than one and 
one-half miles from the school to which they are assigned may attend a "nearer 
school, as follows: 

"When pupils live more than one and one-half miles from the school to 
which they are assigned in the district where they reside, they may attend a 
nearer school in the same distric:!t or if there be none nearer therein, then the 
nearest school in another school district, in all grades below the high school. 
In such cases the board of education of the district in which they reside must 
pay the tuition of such pupils without an agreement to that efl"ect. But a 
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board of education shall not collect tuition for such attendance until after 
notice thereof has been given to the board of education of the district where 
the pupils reside. Nothing herein sha.ll require the consent of the board of 
education of the district where the pupils reside, to such attentlance." 

Section 7736, of the General Code, specifies how the tuition of such pupils 
shall be determined and paid, as follows: 

"Such tuition shall be p.:Ud from either the tuition or the contingent 
funds and the amount per capita must be ascertained by dividing the total 
expenses of conducting the elementary schools of the district attended, exclu
sive of permanent improvements and repairs, by the total enrollment in the 
elementary schools of the district, such amount to be computed by the month. 
An attendance any part of a month will create a liability for the whole month." 

Section 7737 provides that when the schools of a district are centralized, etc., the 
provisions of the n~xt two preceding sections shall not apply, as follows: 

"When the schools of a district are centra.lized or transportation of pupils 
provided, the provisions of the next two preceding sections shall not apply." 

In construing said section 7735, of the Genera.! Code, (4022-a B. R. 8.) the court 
in the case of Boyce vs. Board of Education, 76 0. S. 365 held as follows: 

"Section 4022-a, revised statutes, does not require the board of educa
tion of a school district to admit children to a school outside of the district 
in which they reside unless the school in their own district is more than.a mile 
and a ha.lf from their residence and more remote from their residence than 
the school to which admission is sought." 

The plaintiff in error in the above case brought suit in the court of common pleas 
for a writ of mandamus to compel the defendants i!l e.rror to admit his children of 
school age to the school located in Mount Carmel special school district. He alleged 
that the children resided with him in Beechwood specia.l school district in Union town
ship; that there is but one school in the district in which he resides, which is located 
more than a mile and a ha.lf from the relator's home and that is the school to which 
his children are assigned. He further alleges that the school controlled by the de
fendants is the nearest school to his residence outside of his own school district 
and in an adjoining school district, and the petition of the plaintiff in error admitted 
that the school to which his children are assigned is nearer his residence than that to 
which he sought to have them admitted. In the opinion of the above entitled case, 
the court held as follows: 

"Notwithstanding a manifest want of care to express with precision the 
purpose of this legislation it is quite clear that the legislature did not contem
plate any of the reasons assigned in the petition as a sufficient cause for the 
transfer of attendance by children from the school in the district in which 
they reside to that of another district. It is equally clear from the language 
which the.legislature has employed that the only purpose to be accomplished 
by the section is to relieve school children from the necessity of attending a 
school in their own district which is more than one mile and a half from their 
residence if there is a nearer school in another district. Since the petition 
admits that the school which is under the control of the defendants is more remote 
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from the residence of the relator than is the school of the district in which he re
sides, the circuit court correctly determined that the statute does not authorize the 
transfer." 

It is disclosed in your letter of inquiry that the schools of the township which said 
pupil has been attending have been centralized and it also appears as above stated, 
that the schools of said township district since having been so centralized, are now 
more remote from the residence of said pupil than the school in his own school district. 
It would seem to follow, therefore, that said pupil is now within the rule laid down by 
the court in the case of Boyce vs. Board of Education, supra. In addition to the fore
going, it is to be noted that section 7737, of the General Code above quoted, specifically 
provides that when the schools of a district are centralized or transportation of pupils 
provided, the provisions of sections 7735 and 7736 shall not apply. Inasmuch as the 
schools in the to"l\'llship school district of the township in which said pupil formerly 
attended have been centralized and transportation of pupils provided, it would seem 
to follow that the provisions of sections 7735 and 7736, supra, no longer apply to the 
pupil in question by virtue of the provision contained in said section 7737. 

Therefore, in direct answer to your question, I am of the opinion under the cir
cumstances which you state, that under sections 7735 and 7736 of the General Code, 
a pupil residing in a district and attending the schools of another district, under section 
7735 of the General Code, cannot continue to attend the schools of said latter school 
district and demand transportation after the schools of the district which such pupils 
have been attending have been centralized, and transportation provided for. Said 
pupil not being able to attend such school, it of course follows that the board of educa
tion of the district wherein said pupil resides, cannot be compelled to pay said pupil's 
tuition. 

599. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

A POLICE OFFICER OF THE CITY IS ENTITLED TO WITNESS FEES IN 
THE COURT OF COMMON PLEAS OR PROBATE COURT. 

A police officer of the city is entitled to witness fees when he testifies before the grand 
jury or in a trial of a criminal case in the probate court or in the court of common pleas. 

CoLUMBus, OHIO, October 24, 1913. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm:-Under date of October 7th you submit for my opinion the following 
question: 

"Is a police officer of the city of Springfield entitled to witness fees, when 
he testifies before the grand jury, or in the trial of a criminal case in the pro
bate court or the court of common pleas?" 

and you refer me to sections 3014 and 3024 of the General Code. 
Section 3014, General Code, provides: 

"Each witness attending under recognizance or subpoena, issued by order 
of the prosecuting attorney or defendant, before the court of common pleas, 
or grand jury, or other court of record, in criminal causes, shall be allowed the 
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following fees: For each day's attendance one dollar; and five cents for each 
mile, the same as in civil causes, to be taxed in only one cause, when attending 
in more causes than one on the same days, unless otherwise directed by 
special order of the court. When certified to the county auditor by the clerk 
of the court, fees under this section shall be paid from the county treasury." 

Section 3024, General Code, provides as follows: 

"No watchman or other police officer is entitled to witness fees in a cause 
prosecuted under a criminal law of the state, or an ordinance of a city before 
a police judge or mayor of such city, justice of the peace, or other officer 
having jurisdiction in such causes." 

In the codification of section 3015 revised statutes by the enactment of section 
3024, General Code, it will be noticed that a comma is omitted before the word "before," 
but since it is a rule that statutes shall receive the same construction after codification 
which would have applied to such statutes before codification unless the intent of the 
legislature is clear to the contrary. I do not believe that the mere elimination of the 
comma in question would be considered as an intentional change in the statute, and 
therefore that it should receive the same construction in the codification that it 
would have received prior to codification. 

One of my predecessors, the Ron. Wade H. Ellis, in considering section 1315 
revised statutes, which read as follows: 

"No watchman or other police officer is entitled to witness fees in any 
cause prosecuted under any criminal law of the state, or any ordinance of a city 
of the first or second class, before any police judge or mayor of any such city, 
justice of the peace, or other officer having jurisdiction in such causes." 

on a request for opinion as to whether police officers are entitled to witness fees in 
criminal cases tried in the common pleas court, states as follows: 

"The grammatical construction of the statute and its punctuation both 
indicate the words 'before any police judge or mayor of any such city, justice 
of the peace of other officer having jurisdiction in such causes' limit the words 
'any criminal law of the state' as well as the words 'any ordinance of a city 
of the first or second class.' If the limiting phrase 'before any police judge, 
etc.,' is read as though referring back to 'ordinance' only, no reason could have 
existed for mentioning justices of the peace in this connection. No criminal 
prosecutions for violations of city ordinances can be brought before justices 
of the peace. Furthermore the words 'police judge, mayor or other officer' 
comprehend all officers or tribunals before which prosecutions for violations 
of ordinances can be brought. Why should there have been an enumeration 
of certain officers if the statute was intended to prevent the allowance of witness 
fees to police officers in any criminal prosecution before any tribunal whatso
ever? If such had been the intent of the legislature it would have been clearly 
expressed by so much of the statute as precedes the word 'before.' From 
the terms of the statute then, aside from any consideration of its purposes, 
it appears that the clause enumerating certain officers, refers to prosecutions 
for offenses under criminal laws of the state as well as under city ordinances, 
but was not intended to embrace all tribunals before which cases under such 
laws and ordinances might be tried. The court of common pleas, the chief 
tribunal before which prosecutions under criminal laws of the state are tried, 
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is not specifically mentioned in this statute. That the legislature would have 
specified justices' courts and left courts of common pleas to be comprehended 
under the term 'other officers having jurisdiction in such causes' is not probable 
if they intended prosecutions before such court to come within the purview 
of the statute. By the enumeration of certain officers of limited jurisdiction 
the ph1use 'other officers' is limited to other officers of the same class as those 
enumerated. 

"It seems to me that there is a basis in reason for the distinction apparently 
made between the right of police officers to receive witness fees in prosecutions 
before the officers enumerated, and their right to receive such fees in prosecu
tions in the court of common pleas. One purpose of the statute probably 
was to prevent police officers from making unnecessary arrests for the purpose 
of receiving witness fees. It is conceivable that there might be many in
stances of unfounded prosecutions before magistrates for the sake of the fees, 
but the same opportunity for commencing unfounded prosecutions before the 
court of common pleas does not exist. 

"Local police officers are called upon to testify before the police judges 
and mayors much more frequently than in the court of common pleas; but 
the legislature may have considered that instances in which police officers 
would be summoned from other counties would arise more often in trials in the 
court of common pleas than before magistrates. In such cases it is just that 
the police officer should receive his witness fees and mileage. 

"I am therefore of the opinion that section 1315 does not deny to police 
officers the right to witness fees in criminal cases tried in the court of common 
pleas." (See Attorney General's reports for 1906, page 230.) 

This opinion was also concurred in by my predecessor, the Hon. U. G. Denman, 
in an opinion rendered on April 9, 1910, Attorney General's report for 1910, page 369, 
and Mr. Denman further stated that upon the reasoning of the opinion of Mr. Ellis 
police officers would also be entitled to witness fees in grand jury proceedings. 

I concur fully in the opinion of my two predecessors, and therefore, am of the 
opinion that a police officer of a city is entitled to witness fees when he testifies before 
the grand jury or in the trial of a criminal case in the probate court or the court of 
common pleas. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attorney General. 
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600. 

WHEN A TOWNSHIP IS WITHOUT A JUSTICE OF THE PEACE AND NO 
ONE IS WILLING TO TAKE THE APPOINTMENT AS JUSTICE OF 
THE PEACE, THE VACANCY 1.1.\' THE BOARD OF TRUSTEES CAN
NOT BE FILLED. 

Under the provisions of the General Code a vacancy in the board of trustees of a town
ship may be filled by the justice of the peace of said toumship holding the oldest commission. 
In a township where there is no justice of the peace, and no one is willing to accept an 
appointment as justice of the peace, the vacancy in the board of trustees cannot be filled. 

CoLUMBUS, Omo, October 24, 1913. 

HoN. CHARLES H. JoNEs, Prosecuting Attorney, Jackson, Ohio. 

DEAR Sm:-1 am in receipt of your letter of September 12, 1913, wherein you 
submit for my opinion the following question: 

"How shall a vacancy in a board of township trustees be filled, when 
such township is without a justice of the peace?" 

You state in your letter as follows: 

"Your attention is directed to General Code section 3262 which provides 
that vacancies shall be filled by the justice of the peace. The township in ques
tion has had no justice of the peace for several years, and no one in the town
ship is willing to accept an appointment from the trustees under General 
Code, section 1714." 

Section 3262, General Code, provides as follows: 

"When for any cause a township is without a board of trustees, or th.ere 
is a vacancy in such board, the justice of the peace of such township holding 
the oldest commission, or in case the commission of two or more of such 
justices bear even date, the justice oldest in years, shall appoint a suitable 
person or persons, having the qualifications of electors in the township to fill 
such vacancy or vacancies for the unexpired term." 

Section 1714, General Code, provides: 

"If a vacancy occurs in the office of justice of the peace by death, removal, 
absence for six months, resignation, refusal to serve, or otherwise, the trustees 
within ten days from receiving notice thereof, by a majority vote, shall appoint 
a qualified resident of the township, to fill such vacancy, who shall serve until 
the next regular election for justice of the peace, and until his successor is 
elected and qualified. The trustees shall notify the clerk of the courts of 
such vacancy and the date when it occurred." 

1 am unable to find any other sections of the code which deal with the subject. 
Section 3262, General Code, limits the right of a justice of the peace to appoint 

to a vacancy to the justice of the peace of the particular township and you state that 
there is no justice of the peace in such township, and further that no one in the town-
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ship is willing to accept the appointment. If there is no one "illing to accept the 
appointment at all in the township I am of the opinion that a vacancy in the board 
of trustees cannot be filled. 

604. 

Y ery truly yours, 
TmOTHY S. HoGA:-1, 

Attorney General. 

THE CLERK OF COURT IS LL\IITED TO :'IIAIHXG A CHARGE OF 25c FOR 
EACH HUNTER'S LICENSE IX ADDITIOX TO THE 51.00 CHARGED 
FOR THE LICEXSE ITSELF. 

Under the provisions of 103 0. L., 716, the clerk of court shall charge 81.00 for each 
hunter's license, and in addition thereto may make a charge of 2.5c for the license issued to 
each applicant, and he is furthermore empowered and required to administer the oath and 
to take and certify the affidavit therein required and to collect and receive the fee therein 
provided, to wit, 25c. 

CoLUMBus, omo, October 22, 1913. 

RoN. CHARLES M. MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-I desire to acknowledge the receipt of your letter of inquiry 
of the date of September 4, 1913, wherein you inquire as follows: 

"This office is in receipt of correspondence between John P. Kelly, clerk 
of courts of this county, and your office relative to fees allowed to be charged 
by him for the issuing of hunters' licenses. .Mr. Kelly takes the position that 
in addition to the $1.00 to be charged resident hunters for license, under 
section 1 of an act of the general assembly as found in volume 103 of Ohio 
Laws, at page 716, and the fee of 25 cents for taking affidavit, issuing such 
license, and attaching his seal of office thereto, as provided in section 2 of said 
act, he is entitled to make the further charge of 25 cents for keeping record, 
as follows: 10 cents for entering, 5 cents for indexing, and 5 cents for noting, 
in accordance with the general provisions of the Code (se~tions 2900 and 2901) 
relative to county clerk's fees. 

"Kindly give us your opinion covering this matter, at yom· earliest con
venience, and oblige." 

In reply thereto, section 1 of an act entitled "Relative to resident and non-resident 
hunter's license and to repeal sections 1421, 1422, 1423 and 1424 of the Genera', Code," 
103 0. L., 716, provides in relation to hunters' licenses, as follows: 

"No person shall hunt, pursue or kill with a gun any wild bird or wild 
animal within this state without having first applied for and received a hunter's 
license and paid the fee, as required herein. Every applicant for a hunter's 
license who is a non-resident of the state of Ohio and who is a citizen of the 
United States of America, shall pay a fee of fifteen dollars (S15) to the officer 
issuing the same. Every applicant for hunter's license who is a citizen of the 
"Cnited States of America, and a re><ident of the state of Ohio, shall pay a fee 
of one dollar (S1), provided that the owner, tenant or children of the owner, 
manager or tennant of lands within this state may hunt upon such lands with
out a bunter's license." 
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Section 2 of said act provides, that such licenses shall be issued by the clerk 
of the common pleas courts and township clerks, as follows: 

"Hunter's license shall be issued by the clerks of common plea.s courts 
and township clerks. Every applicant for a hunter's license shall make and 
subscribe an affidavit, setting forth his name, age, occupation, place of 
residence, personal description, and citizenship, and the officer authorized 
to issue licenses may charge each applicant a fee of twenty-five cents (25c) 
for taking such affidavit, issuing such license and attaching his seal of office 
thereto, and clerks of common pleas courts to whom such application is made 
is hereby empowered and required to administer the oath and to take and certi
fy the affidavit herein· required and to collect and receive the fees therefor as herein 
provided • * * *." · 

Sections 2900 and 2901 of the General Code provide the fees to be charged by the 
clerks of the common pleas courts in the respective counties, in the general performance 
of their duties. 

Said section 2900 of the General Code provides as follows: 

For the services hereinafter specified, when rendered, the clerk shall 
charge and collect the fees provided _in this and the next following section and 
no more. For docketing each cause in appearance docket, ten cents; for 
docketing each execution in execution docket, ten cents; for docketing each 
transcript of judgment in execution docket, ten cents; for indexing each cau"se 
in the execution or appearance docket each plaintiff and each defendant, 
five cents; for filing each praecipe, pleading, subpoena, cost bill and other 
necessary document, five cents; for noting the filing of same, except subpoena 
and praecipe therefor, on the appearance docket, each, five cents; for taking 
each affidavit including certificate and seal, twenty-five cents;" for issuing each 
writ, order or notice, except su bponea, thirty cents; for noting the issue of same 
on appearance docket, each, five cents; for recording retum of same on ap
pearance docket, each, ten cents; for issuing sttbponea, each name, five cents; 
for taking undertaking bond or recognizance, twenty-five cents; for impanel
ing and swearing jury, each cause, fifty cents; for swearing each witness, five 
cents; for entering attendance of each witness, ten cents; for certifying fees of 
each witness, five cents; for entering each cause on the trial or motion docket 
and indexing same, each term, ten cents; for each entry on journal per one 
hundred words or fraction thereof, ten cents; for indexing same, five cents; 
for posting same on appearance docket, ten cents; for entering on the indict
ment any plea, ten cents; for poling a jury, twenty-five cents." 

Said section 2901 of the General Code, provides as follows: 

''For making cost bill to be taxed but once, forty cents; for making com
plete record in each cause, ten cents per hundred words; for indexing same, each 
cause ten cents; for recording plat the same fees as are allowed the county 
recorder for like service; for making copies of pleadings, process, record, or 
files, including certificate and seal, ten cents per hundred words; for indexing 
pending suit.s, each plaintiff or defendant, five cents; for indexing living judg
ments, each plaintiff or defendant, five cents; for noting on appearance docket 
papers mailed, each defendant, five cents; for certificate (on penitentiary cost 
bill) that execution was issued, twenty-fiv~ cents; for receiving and disbursing 
money, other than costs and fees, paid to such clerks in pursuance of an order 
of court or 0n judgements, anq which has not b~n (,JOllected by the sheriff or 
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other proper officer on order of execution to be taxed against the party charged 
with the payment of such money, a commission of one per centum on the first 
one thousand dollars and one-fourth of one per centum on all exceeding one 
thousand dollars; for entering on cash book costs received in each cause, 
twenty-five cents; for acknowledging deed or other instrument ohvriting, forty 
cents; for recording commission of justice of the peace, mayor, notary public 
or railroad policeman, fifty cents; for <'ancellation of railroad policeman's 
commission, fifty cents; for issuing any license, fifty cents; for issuing certi
ficates to receiver or order of reference with oath, seventy cents; for certifi
cates of fact under seal of the court, to be paid by the party demanding same, 
thirty-five cents; for certificate of deposit on foreign writ, certificate of opening 
deposition, certificate for attorney's fees, certificate for stenographer's fee, each 
ten cents." 

It is to be noted that section 2 of said act entitled "An act relative to resident 
and non-resident hunters' licenses, etc.," specifically provides that the officer author
ized to issue licenses may charge each applicant a fee of 25 cents for taking such affi
davit, issuing such license and attaching his seal of office thereto, and clerks of common 
pleM courts to whom such application is made, is hereby empowered and required 
to administer the oath and to take and certify the affidavit herein required, and to 
collect and receive fees therefor as herein 'Jli"Ovided. 

By reason of said provision, other than the dollar to be charged for the license 
itself, the clerk of courts is specifically limitejl to making a charge of 25 cents for each 
hunter's license, issued to each applicant, and is furthermore empowered and required 
to administer the oath and to take a.nd certify the affidavit therein required and to 
collect and receive the fee therein provided, to wit, 25 cents. 

Ipso facto such clerk is not legally entitled to make a further charge of 25 cents 
for keeping the record, as follows: 10 cents for entering, 5 cents for indexing and 5 cents 
for noting, as provided in the general provisions of sections 2900 and 2901 of the General 
Code, supra. 

609. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE COUNTY COMMISSIONERS MAY ALLOW POSTAGE FOR THE RE
TURN OF A DOCUMENT LEFT WITH THE RECORDER FOR THE 
PURPOSE OF BEING RECORDED. 

Where it is for the best interests of the county, and an amount of money moy be saved 
by so doing, the county commissioners moy allow an amount sujficient to cover the ·cost of 
moiling back to the owners records left at the recorder's office for the purpose of being 
recorded. 

CoLUMBUs, OHIO, November 7, 1913. 

HoN. CYRus LOCHER, Prosecuting AUorney, Cleveland, Ohio. 

DEAR Sm:-Under favor of September 24th you submit the following: 

"Our new county recorder hM just taken office and he has a great many 
new ideM. One of them is that he wants to mail all papers left in his office for 
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record, to the owner so as to save people who take papers to his office to be 
recorded an extra trip and extra postage. He says that if he could do this, it 
would save the county considerable money, as he could dispense with at least one 
deputy. The way the business is done now, the deeds and other papers are left 
in his office for record and the owner is given a receipt. A great many papers 
accumulate and as they get old and are not called for, they are stored away 
and many months thereafter, when the owner calls for the paper, it consumes 
a great deal of time in looking for these papers, in order that they may give 
them to the owner. The recorder contends that if the county commissioners 
have authority to spend money .for postage for the recorder for this purpose, 
that it would be a great accommodation to the public and a saving to the county. 
It is estimated that this expense for the county for extra postage would be 
approximately five hundred dollars, and that it would dispense with at least 
one employe in the office, and thereby save the county from five hundred to 
one thousand dollars a ye(l.r. The question therefore is: 

"Have the county commissioners authority to expend funds for the purpose 
of purchasing postage and stationery for mailing to the owners, deeds, mort
gages and other papers left in the recorder's office for record? The county com
missioners have the authority to pay for postage for the various public officials 
required in the transaction of county business, but does this come within the 
rule, or should the owners who leave these papers in the recorder's office pay 
the postage"?" 

The only expression of the statutes in relation to the matter which I am able to 
find is section 2758, General Code, which provides as follows: 

"Upon the presentation of a deed or other instrument of writing for 
record, the county recorder shall indorse thereon the date and precise time of 
day of its presentation, and a file number. Such file numbering shall be con
secutive and in the order in which the instrument of writing is received for 
record, except chattel mortgages which shall have a separate series of file 
numbers, and be filed separately, as provided by law. Until recorded each 
instrument shall be kept on file in the same numerical order for easy refer
ence, and, if required, the recorder shall, without fee, give to the person pre
senting it a receipt therefor, naming the parties thereto, the date thereof, with a 
brief description of the premises. When a deed or other instrument is recorded, 
the recorder shall indorse thereon the time when recorded, and the number 
or letter and page or pages of.the book in which it is recorded." 

This statute makes absolutely no direction whatever with reference to any pre
scribed method of returning the instrument. The requirement is that the instrument 
shall remain on file until recorded. The disposition of the instrument subsequent to 

· that time is not spoken of in the statute, yet it is clear that the person depositing the 
same·for record is entitled to a return thereof as soon as it is recorded, and if he so de
sire he may require of the recorder a receipt evidencing such right. 

I am of the opinion that the recorder may select the most expedient means of 
returning the instrument. From the facts stated in your letter it appears that the 
mailing of the instrument would save the county the expense of an extra clerk, and, 
viewed from all sides, would be the most economical, efficient and expedient means 
of accomplishing the return. 

The ·principle is well settled that a county officer has such powers as are expressly· 
granted and those which are necessary to carry the granted powers into effect. My 
ruling on this situation comes within this rule. Nothing having been provided by the 
statutes authorizing the charge of postage incurred in sending such instrument to the 
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person entitled thereto, I am of the opinion, that technically no charge may be com
pelled, and that the county commissioners may allow the recorder a sufficient amount 
to cover the postage incurred in the operation of this plan. I see no objection, how
ever, to the plan of requesting the party entitled to the return of the paper to deposit 
the price of a stamped envelop upon which he may inscribe the proper address to which 
he desires the paper returned. 

621. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHERE THE COURT ALLOWS AN ATTORNEY A FEE OF $50.00 IN A CASE 
OF FELONY, AND THE CASE IS CARRIED TO THE COURT OF AP
PEALS, TillS FEE MAY NOT BE INCREASED BY THE COURT OF 
APPEALS. 

Where counsel is assigned in a case of felony and is allowed a certain fee by the court, 
and the case is carried to the court of appeals, the counsel so appointed may not receive 
more than the 850.00 allowed by statute, and the county commissioners have no authority 
to pay him more. 

CoLUMBus, Oero, October 20, 1913. 

Ho~. H. F. CASTLE, Prosecuting Attorney, Akron, Ohio. 

DEAR Sm:-In your letter of October 14, 1913, you state that one David Ruch 
was indicted for perjury; that he was indigent; that one T. W. Kimber was appointed 
to and did defend him; that Ruch was convicted; that the situation was such that he 
felt it to be important that the case be passed upon by the court of appeals; that Mr. 
Kimber, prosecuted error to the court of appeals; and you inquire whether the court 
of appeals can make an allowance in excess of fifty dollars, as provided in section 13618, 
General Code. 

Section 13618, so far as important here, reads: 

"Counsel so assigned in a case of felony shall be paid for their services by 
the county and may receive therefor in a case of murder in the first and second 
degree such compensation as the court approves; in a case of manslaughter 
not exceeding $100; and in no other cases of felony not exceeding $50. * * .,, 

Without this and the preceding section there would be no statutory authority to 
either appoint or pay counsel for indigent prisoners, and, as the statute is clear and 
unequivocal, the authority of the commissioners in making the 3llowance is limited 
to the fifty dollars. 

This appointment is made to defend the accused as to the indictment against 
him. The supreme court of New York, under a statute similar to ours, affirmed the 
reversal of an order allowing certain sums to counsel as compensation for expenses of 
expert witnesses in a murder case. People ex rei. Cantwell vs. Coler, 168 N. Y. 643. 

The above case was affirmed on the opinion of the court below, which is found in 
61 App. Div. 598. The statute allowed not to exceed 5500, and personal and incidental 
expenses. The court allowed the 5500 and 5950 as expenses incurred in securing ex
pert witnesses on handwriting. The appellate division reversed the &lowance of the 
$950, which was affirmed as above. 
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The taking of a case to a reviewing court, as I view it, is no part of the duty of the 
counsel appointed to defend an indigent prisoner, however much he may be convinced 
of error in the trial, or interested in securing a reversal. Counsel so appointed in tak
ing a cause to a reviewing court must do so with the understanding that he can only 
receive fifty dollars for his work in both courts, and also that if he secures a revel'Sll.l 
he must go through a second trial with a limitation of $50 attached to his compensa
tion. It is not a question of how much the services are worth, but how much the com
missioners are authorized to pay. 

624. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attorney General. 

THE COUNTY COMMISSIONERS MAY ENTER INTO A CONTRACT WITH 
A HOSPITAL FOR FURNISHING MEDICAL AND SURGICAL TREAT
MENT TO THE INDIGENT POOR OF THE COUNTY. 

The county commissioners of Fulton county have a right to enter into a contract with 
the Wauseon Hospital Association for the purpose of procuring medical and surgical 
treatment for the indigent poor of Fulton county. The 'l'fUtking of such contract is within 
the power of the county commissioners and is perfectly valid. 

CoLUMBUs, OHio, November 15, 1913. 

HoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 

DEAR Sm:-I have your letters of November 5th and 12th, 1913, in which you 
inquire as to the validity of a contract entered into between The Wauseon Hospital 
Association and the commissioners of Fulton county, Ohio, for furnishing medical and 
surgical treatment for the indigent poor of Fulton county, as provided in section 2502, 
revised statutes. 

The contract recites: 
"Whereas, there does not exist in Fulton county, Ohio, a hospital sup

ported by public funds, etc." 

Section 2502, General Code, reads: 

"Except in counties containing hospitals supported by public funds, the 
commissioners of any county, in their discretion, may pay to a hospital 
organized or incorporated for purely charitable purposes, in which the indigent 
poor of the county may receive free of charge needed medical and surgical 
treatment, a sum riot to exceed twenty-five hundred dollars each year. Such 
amount shall be paid from the county poor fund in equal payments on the first 
day of January and July, and shall be for the maintenance and support of 
such indigent poor and the reimbursement of such hospital for tre'l.tment 
thereof. Nothing herein shall authorize the payment of public funds to a 
sectarian institution." 

It would seem from the language of this section and the recital in the contract 
submitted, that the contract presented brings itself directly within the provisions of 
the law. 

The question you ask arises from the fact that the bureau of inspection and super
vision of public offices has held to be invalid a ten year contract entered into between 
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these same parties on December 19, 1910, for the same purpose. A copy of this con
tract is attached to the report of the examination of Fulton county, Ohio, from Octo
ber 1910 to December 1911, pp 54-5. 

The conclusion of the bureau was based on an opinion of this department to Hon. 
C. A. Leist, prosecuting attorney of Pickaway county, Ohio, February 7, 1911, and 
found in the opinions of the attorney general for that year, p. 1067. 

To my mind the opinion mentioned does not cover the contract in question, but 
as it appears to me, this contract comes squarely within the exception stated therein, 
to wit: 

"It is thus seen that the contract referred to is not a contract for the care 
of sick and disabled persons of the county, but rather an agreement to give a 
certain sum of money to such hospital for aid to the hospital. p. 1071." 

The opinion referred to, although given when the provisions of section 2502, Gen
eral Code, were in force, was in law and fact based on a question arising under the act 
of May, 2 1910, 101 0. L. 166, which was entitled, "An act to authorize the board of 
commissioners of any county to render assistance to a corporation or association, 
maintaining a hospital for charitable purposes," and while the constitutionality of 
the law was not passed upon (p. 1071) it was held that the contract of the commis
sioners of Pickaway to aid the hospital named in the contract was a diversion of public 
funds to a private purpose "however charitable" the objects of the hospital might be, 
and, therefore, invalid as against sound public policy. 

That the above opinion is correct need not be questioned, neither is there any call 
for its modification. The question now presented is not one of aiding a hospital, but 
of procuring a hospital to furnish surgical and medical attention to the indigent poor 
of Fulton county, and is clearly within the exception in the opinion given to Mr. Leist, 
as above copied. . 

I am, therefore, of the opinion, assuming the validity and constitutionality of 
section 2502, General Code (concerning which no question is made), that the contract 
in question is within the powers of the commissioners and perfectly valid. 

It is not deemed necessary at this time to discuss the question of the validity of 
the ten year contract, as the making of the contract in question must be construed as 
an abrogation of its terms by mutual consent. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney lleneral. 
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626. 

FIVE REPUTABLE FREEHOLDERS OF A TOWNSHIP :\lAY .:\1AINTAIN A 
SUIT AGAINST TRUSTEES OF THE CEMETERY ASSOCIATION TO 
COMPEL THE FLACIKG OF MARKERS OVER THE GRAVES OF 
DECEASED SOLDIERS AND SAILORS IX S1JCH CE:\fETIERY. 

Where five reputable freeholders of a township, in which is located a cemetery owned 
and controlled by a cemetery association, have petitioned the bom·d of county commissioners 
fer funds as provided in sect1'on ~95:5, for the p11rpose of placing markers over the graves of 
soldiers, sailors and marines turicd in wch cemetery, and said cemetery trustees refw;e to 
permit the placing of these markers, said .fve petitioners may, at their own cost, institute a 
suit in mandamvs against said cemetery association to compel 811ch association to permit 
the placing of markers over the grat'es of such deceased soldien and sailors buried in said 
cemetery. 

CoLUMBUs, OHio, November 13, 1913. 

HoN. JAMES J. WEADOCK, Prosecuting Attorney, l-ima, Ohio. 

DEAR Sm:-I beg to acknowledge the receipt of your letter of inquiry of the 
date of October 9, 1913, wherein you inquire as follows: 

"Section 2958 of the General Code provides as follows: 

''That the board of county commissioners in the several counties of this 
state, shall, upon the petition of any five reputable free holders of any township 
or municipality in their county, procure for, and furnish to said petitioners, 
a suitable ar;d .appropriate, durable marker for the grave of each and every 
soldier, sailor or marine, who served with honor in the military or naval forces 
of the United States, including those who served in the war of the A~erican 
Revolution, buried in the limits of any such township or municipality. The 
name of such soldier, sailor or marine, also the company, regiment or other com
mand in which he served, shall be inscribed upon said marker. Such rrwrker 
shall be placed on the grm•e of each soldier, sailor or marine, by said petitioners 
for the purpose of permanently marking and designating said grave for mem
orial purposes, and said board of county commissioners shall provide for the 
payment of the necessary expense of placing and setting said markers. 

"Five reputable freeholders of a township in this county, in which is located 
a cemetery owned and controlled by a cemetery association in· accordance 
with sections 10093 to 10119 of the General Code, have petitioned our board 
of county commissioners to provide them the funds referred to in the fore
going section to pay this expense of placing and setting markers. The county 
commissioners have set aside a certain fund for this purpose. The petitioners 
have procured from the Pnited States Government the markers which are 
designated by said government to go over the graves of deceased soldiers. 
The cemetery association in question has now refused to permit these markers 
to be placed over the graves of soldiers buried in said cemetery for the reason 
that they claim the markers do not comply with the rules and regulations of 
the association. Is there any method by which this association can be com
pelled to permit these markers to be placed over the graves of said soldiers?" 

In reply thereto, section 10093 of the General Code provides that a company or 
association incorporated for cemetery purposes may appropriate or otherwise acquire 
~nd hold land for cemetery purposes as follows: 
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"A compBiJly or association incorporated for cemetery purposes may ap
propriate or otherv.ise acquire and hold, not exceeding one hundred acres of 
land; also, take any gift or devise in trust for cemetery purposes, or the income 
from such gift or devise according to the provisions of such gift or devise, in 
trust, all of which shall be exempt from execution, from taxation and from 
being appropriated to any other public purpose, if used exclusively for burial 
purposes, and in no wise with a view to profit." 

Section 10103 provides that such company or association may prescribe rules 
for inclosing and adorning lots and for erecting monuments in such cemetery, etc., 
as follows: 

"Every such company or association shall cause a plat of its ground and 
of the lots by it laid out, to be made and recorded, or filed in the recorder's 
office of the county in which situated; the lots to be numbered by regular 
consecutive numbers. It may inclose, improve and adorn the grounds and 
avenues, erect buildings for its use, prescribe rules for inclosing and adorning 
lots, and for erecting monuments in the cemetery, and prohibit any use, di
vision, improvement or adornment of a lot which it deems improper. An 
annual exhibit shall be made of the affairs of the company or association." 

Said section 10103 was passed March 8, 1888, and is found in the 88th volume 
of Ohio Laws, at page 76. 

Section 2958 of the General Code, which you cite and quote in your inquiry, was 
enacted by the legislature May 10, 1910, and specifically provides that the county 
commissioners in the several counties of the state upon the petition of any five rep
utable freeholders of any township or municipality in their county, shall procure 
for and furnish to said petitioners a suitable and appropriate marker for the grave of 
each soldier, sailor or marine, who served with honor in the military or naval forces 
of the United States, and further provides that said petitioners shall place said markers 
on the graves of each such soldier, sailor or marine. You further state in your letter 
of inquiry, that the petitioners therein referred to, have procured from the United 
States Government the markers which are designated by said government to be placed 
over the graves of deceased soldiers. 

While section 10103, supra, provides that every corporation or association, in
corporated in accordance with section 10093, supra, for the purpose of appropriating 
or otherwise acquiring land for cemetery purposes, may prescribe rules for enclosing 
and adorning lots, and for erecting monuments in such cemetery and may prohibit 
any adornment of lots which it deems improper, nevertheless, section 2958, supra, 
places a limitation upon such corporations or associations in making such rules as 
prohibit the placing of markers upon the graves of soldiers, sailors or marines, who 
served with honor in the military or naval forces of the United States, including those 
who served in the war of the American Revolution, who are buried in such cemetery. 
Furthermore, as hereinbefore stated, section 2958, supra, was enacted subsequent to 
section 10103, supra, and this fact indicates that it was the inte,ntion of the legislature 
that the provisions of section 2958 should govern. 

It would seem to follow, that the said cemetery association or corporation is with
out legal right or authority to object to the placing of the markers on the !!Taves of 
said deceased soldiers, buried in said cemetery, provided said markers have been duly 
approved by the county commissioners, as provided by statute. 

By reason of the foregoing, I am of the opinion that the said five petitioners, at 
their own cost, can institute and maintain a suit in mandamus against the said cemetery 



1430 PROSECUTING ATTORNEYS 

association or corporation, to compel such association or corporation to permit the 
placing of said markers over the graves of such deceased soldiers, buried in said cemetery. 

631. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

DITCHES- CONSTITUTIONALITY OF INTERSTATE DITCH LAW-
COMITY-EXTRA-TERRITORIAL JURISDICTION OF STATES
POWER TO IMPROVE BRANCH DITCH IN SAME PROCEEDING
LIVING STREAMS NOT INCLUDED BY INTERSTATE DITCH LAW. 

The government of a state may not be exercised out of the boundaries thereof. Extra
territorial jurisdiction of the slate executive or legislative department may be exercised only 
on the grounds of comity, i. e., only insofar as the same is consented to by the state in which 
said jurisdiction is to be exercised. The interstate ditch laws in Ohio, as founded upon 
such comity, and the laws of the state of Indiana, are sufficient to authorize the jurisdiction 
conferred upon the joint ditch commission having representatives from both this state and 
that of Indiana. The provisions of the Indiana law are also ample to authorize repre
sentatives of this state to act on such commission. 

Section 5 of the Indiana law and section 6567 of the General Code of Ohio intend that 
a decision of the joint board requires a majority vote of the representatives from each state, 
thereby imparting an equal voice to each jurisdiction in the proceeding. The authority of 
the joint board extends only to the determining of the route of the proposed improvement 
and to apportioning the cost between the states. All other prodecure must be accomplished 
by the commissioners of the respective counties by reference to the laws for providing for 
single and joint county ditches in Ohio . 

. A branch ditch may be improved in the single proceeding contemplating the improve
ment of the main ditch. Such branch ditch, however, must be described in the petition when 
application is made for such improvement. The interstate ditch law does not authorize 
the improvement of living str~ams, as this procedure is available only for the improvement 
of ditches, streams and water-courses. 

CoLUMBus, Omo, November 8, 1913. 

BoN. EMMETT L. SAvAGE, Prosecuting Attorney, Paulding, Ohio. 

DEAR Sm:-In your favor of October 7th you request my opinion as follows: 

"I am writing to ask you to favor me with your opir:iion as to the consti
tutionality and legality of sections 6564 to 6595, inclusive. 

"This is the interstate ditch law. There was recently filed with the county 
commissioners of this county, the county commissioners of Van Wert county, 
Ohio, and the ditch commissioners and circuit court of Allen county, Indiana, 
a petition for the location and construction of a ditch improvement, one 
branch of which heads in Allen county, Indiana, and flows thence easterly out 
of that county into Paulding county, and which throughout its course follows 
the line of a natural stream known as Flat Rock creek. This creek flows 
through parts of Benton township, Paulding township, Jackson township, 
Emera! township and into Auglaize township, all of Paulding county, where it 
empties into the Auglaize river. 

"Another branch of the improvement heads in Van Wert county, and 
extends thence westerly into Allen county, Indiana, where it unites with the 



.ANNUAL REPORT OF THE ATTORNEY GE~"'"ERAL. 1431 

first above described branch of the improvement. That is the branch head
ing in Van Wert county lies wholly within that county and Allen county, 
Indiana, and terminates in Allen county aforesaid. 

"A question has arisen between the attorneys of Allen county, Indiana, 
and this office as to the constitutionality of the said statute. 

"To point out the question in controversy we might say that it has been 
our view that said sections of the statute attempt to confer upon the ditch 
commissioners of another state, acting jointly with the county commissioners 
of this state, power to locate and establish ditches in this state. This power 
seems to be specifically mentioned in section 6570. 

"Section 6584 provides the rules by which the joint board shall be gov
erned. 

"Section 6567 provides for a division of the vote of the joint board between 
the members of the foreign state and the state of Ohio and seeks to give to 
each an equal proportion of the vote. This we think is an attempt to confer 
on the ditch authorities of the foreign state limited judicial powers to locate 
ditches in Ohio. Can this be done? That is to say is it within the power of 
the legislature of Ohio to confer that jurisdiction upon persons who are not 
citizens of the state of Ohio. 

"Another question presented by the ditch proceeding above indicated arises 
out of the two branches of the proposed improvement. The one branch arising 
in Van Wert county and ending in Allen county, Indiana, ·and not flowing 
through any part of Paulding county, Ohio. The other arising in Allen 
county, Indiana, and flowing directly into Paulding county and not touching 
any part of Van Wert county. 

"The question is do these not constitute the interstate ditches; one be
tween Van Wert county, Ohio, and Allen county, Indiana; the other between 
Allen county, Indiana and Paulding county, Ohio? 

"The proposed improvement has not yet been located, that is the joint 
board consisting of the members of Van Wert county, Ohio, the commissioners 
of Paulding county, Ohio, and the ditch commissioners of Allen county, 
Indiana, has not yet made a finding either for or against said improvement. 
So far only such preliminary steps as are necessary in a ditch proceeding 
have been taken, that is to say the filing of the petition and the giving of 
notices to land owners whose lands are sought to be affected. 

"On the 20th of this month another meeting of the joint board will be 
held at which it will be expected to take action on the petition and either 
grant or refuse the same. It is with a view to having the favor of your opinion 
upon the two questions above suggested, viz.: the constitutionality of the law 
and whether said proposed improvement shall not be deemed as two separate 
improvements. Jointly only between Van Wert county, Ohio, and Allen 
county, Indiana, in one case and only between Allen county, Indiana, and 
Paulding county, Ohio, in the other. 

"The principal question, of course, is as to the constitutionality of the 
so-called interstate ditch law; and the second question only arises in case the 
said law shall be deemed to be constitutional. 

"As prosecuting attorney of Paulding county, Ohio, I desire to request 
the favor of your opinion upon the questions presented." 

Though I have made a thorough investigation of the decisions I have been unable 
to find any instance of a procedure similar to that set out for the improvement of 
interstate county ditches as the laws for the same are stated in sections 6564 et seq 
Genera! Code. • 

A law very similar in substance to these referred to in the General Code of Ohio, 
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has been passed by the legislature of Indiana, and the same appears at page 884 of 
the acts of 1913 of that state. 

It is clear that the plan presented by these laws contemplates extra-territorial 
jurisdiction on the part of the officers of either state. The statement of the rule as 
regards extra-territorial jurisdiction of a state is found in volume 7 of the Encyclopedia 
of the United States Reports, page 242 as follows: 

"As a general rule the jurisdiction of a state is co-extensive with its ter
ritory and extends to citizens and subjects of a foreign government within its 
territory as well as to its own citizens or subjects; and on the other hand it is 
well settled that as a general rule a state has no jurisdiction or power within 
the territory of another state." 

In volume 4 of the same work, at page 344 the following is stated: 

"The legislative and judicial authority of each state is bound by its terri
torial limits and cannot be exercised with respect to persons or property 
within other states. No state tribunal can extend its process beyond the state 
limits so as to subject either persons or property; and state laws have no 
operation beyond state lines; except so far as is allowed by comity. Any exer
tion of authority of this sort beyond this limit is a mere nullity and incapable 
of binding such· person or property in any other tribunal." 

Under these statements of the law it is clear that if any force is to be given to the 
statutes in question the same must be based upon the arrangement between the states 
in the nature of comity. In this connection the following is said in volume 3 of the 
Encyclopedia of the United States Reports, at pare 1030: 

"The extent to which the law of one nation as put in force within its ter
ritory, whether by executive order, by legislative act or by judicial decree, 
shall be allowed to operate within the domain of another nation depends upon 
what our greatest jurists have been content to call the comity of nations 
* * *, but it is the recognition which one nation allows within its territory 
to the legislative, executive or judicial acts of another nation, having due 
regard both to internal duty and convenience and to the rights of its own 
citizens or other persons who are under the protection of its laws." 

Story in his work on Conflict of Laws sums up these rules as follows: 

"Section 20. Another maxim or proposition is that no nation can by its 
law directly affect or bind property out of its own territory or bind persons not 
residents therein,. whether they are natural born citizens or others." 

"Section 23. From these two maxims or propositions there flows a third, 
and that is, that whatever force and obligation the Jaws of one country have 
in another, depends solely upon the laws and municipal regulations of the lat
ter: that is to say, upon its own proper jurisprudence and polity, and upon 
its own express or tacit consent." 

It is clear that there bas been a very special effort made by the legislature of both 
the state of Indiana and the state of Ohio to provide a foundation for this exercise of 
extra-territorial jurisdiction in interstate county ditch procedures along the lines of 
the principles above stated. With but slight exceptions the law of either state with 
reference to joint procedure in these matters is a substantial duplication of the law 
of the other. 
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It is to be noted that in the Indiana law the details are more fully set out and 
more amply and precisely provided for than they are in the Ohio law. Sections 2 

and 3 of the Indiana law provide in detail the steps which must be taken with refer
ence to the filing of the petition, the notice to land owners, the procedure to be under
taken by the Indiana authorities in full as a foundation for taking up the matter of 
joint action with another state. · 

In Ohio, however, all preliminary matters are based upon pre-existing laws pro
viding for ditch procedure in the single counties. The Ohio law presents a mere 
skeleton wherein provision is made for joint action in the matter of interstate county 
ditches. All other matters are provided for by a general reference to the single and 
joint county ditch laws of the state existing at the time these interstate ditch laws 
were enacted. This will be readily seen by observation of section 6595 of the inter
state county ditch law of Ohio, which provides as follows: 

"In all matters pertaining to the location and construction of such im
provement, not herein e:rpressly provided for, the county commissioners shall 
be governed by the provisions of law providing for the location and construc
tion of county ditches." 

Section 6585 of these interstate ditch laws in a similar spirit provides as follows: 

"The further proceedings of the joint board shall be in conformity with the 
laws for the location of county or joint county ditches taken at this stage of 
the proceedings. * * *" 

The stage of the proceedings referred to in this statute relates to the time when 
the joint board have come to an agreement with respect to the location and establish
ment of the route and general scheme of the ditch, and have further agreed upon the 
apportionment of the expense which is to be borne by each state. By this statute the 
further procedure rests solely with the counties of the state as the same is set out in 
joint and single county ditch laws. In brief, by reference to the joint county ditch 
law, sections 6536 to 6538, General Code, the app01tionment of the expense among 
the counties in this state must be made by joint agreement and further proceedings 
as to application for damages, levying of assessments, letting of contracts, etc., must 
be attended to by the commissioners of each single county by reference to the single 
county ditch laws, after the manner provided for joint county procedure, wh m the 
ditch is to be located wholly in this state. The intention of the statutes in this respect 
is clear, and the sole ·work, therefore, of the interstate county board is that of making 
provision for the location and establishment of a ditch, and for the apportionment of 
the expense to be borne by each sta~e. 

For proper proceedings under the law, therefore, before a petition may be filed 
which will provide a foundation for interstate county ditch procedure under section 
6564, General Code, the conditions of section 6442, General Code, and following sec
tions in the chapter providing for single county ditches with reference to notice to land 
owners and provisions for hearing, must be complied with. 

Where more than one county in Ohio is affected, before the proper foundation is 
made for interstate county ditch procedures, the conditions of section 6536 and fol
lowing sections of the joint county ditch chapter must be complied with. This con
clusion is inevitable in the light of the established rule of law that such procedures are 
unconstitutional in the absence of the provision for notice and opportunity for hearing 
to the land owners effected by the improvement. 

Sessions vs. Crunkilton, 20 0. S. 349. 
Zimmerman vs. Canfield, 42 0. S. 463. 
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A similar conclusion follows with reference to the right to make application for 
damages and with reference to the procedure for the letting of contract, the appor
tionment of assessments upon the property-holders, levying of taxes, issuance of 
bonds, etc. 

What difficulties may be presented in attempting to conform these procedures in 
the accomplishment of an interstate ditch improvement I am not prepared to say. 
It is clear that the legislature has left much to be desired, in this general and rather 
loose method of direction in this regard. The general intent is clear, however, and all 
work must necessarily be conducted with a view to harmonizing the different statutory 
directions to this end. 

Assuming, therefore, that the statutes set out may be harmonized, and the work
ing plan prove feasible, we may investigate the statutes of both Ohio and Indiana with 
a view to ascertaining whether or not a sufficient foundation has been established for 
the existence of the principle of comity in these matters. 

In the Ohio law there appear several sections in the interstate ditch law which 
are absent from the provisions of the Indiana law. These sections are as follows: 

"Section 6572. The joint board may determine upon the necessary 
capacity of the part of said improvement located in this state." 

"Section 6576. The engineer, so appointed, shall fiie a bond, with the 
auditor of each county in this state affected by said improvement, in the sum 
of one thousand dollars, with two approved sureties, conditioned to the faithful 
performance of his duties. 

"Section 6584. The proper authorities in the adjoining state, joining with 
the counties in this state, may enter upon lands, or cause it to be done, in this 
state, along any portion of said located ditch or its tributaries, to perform 
work which may be assigned them to do by the joint board when in session. 

"Section 6587. The commissioners of any county in this state, in which 
are located lands affected and charged for the improvement or construction of 
a ditch, drain or watercourse, as provided by law, may cause to be performed 
any work which is 11ssigned to them outside of the limits of this state, in a 
like manner as under the laws for similar duties, if the necessary privilege to 
do so has been granted by the legislature of the state where said lands are lo
cated through which such work is to be constructed." 

The absence of the first of these statutes from the Indiana law does not appear to 
be in any way detrimental as the authority therein contained is undoubtedly con
ferred by section 6569 pf the Ohio, conferring power upon the joint board to locate a 
ditch or to order the widening or deepening of the same and by kindred statutes con
ferring jurisdiction in the establishment and location of such ditches. The require
ment that the engineer in this state shall file a bond, in the absence of such express 
requirement in the Indiana law with respect to the engineer selected by the Indiana. 
board would not in any way effect the expressed consent of this state to permit such 
engineer to act. 

The requirement of section 6584 of the Genera.! Code of Ohio permitting the 
authorities in the adjoining state to cause work to be done in this state in the estab
lishment of such ditches seems unnecessary for the reason that in the plan presented 
it is not contemplated that the authorities of one state shall have anything to do with 
the work done in the other state. 

The same may be said with reference to section 6587 authorizing officers in this 
state "to enter upon lands in the other state for the purpose of accomplishing work 
therein assigned them, no such procedure being contemplated by its statutes. 

I am, therefore, of the opinion that these slight differences in the provisions of 
the laws of the two states do not affect the operation of the principle of comity. A 



AXX"C.AL REPORT OF TRE .lTTOR~'EY GEXER.iL. 1435 

slight discrepancy appears to be present in these statutes in that the laws of neither 
state provide for the sending of notices of the filing of a petition for such a ditch to 
the authorities of the other state. Each law provides that upon receipt of a notiee 
from the other state, the commissioners may enter into an arrangement made for joint 
procedure. The intention, however, is EO clear that the matter of notil'e may be readily 
founded upon the doctrines of implied power, and I would not consider such a slight 
omission detrimental to the operation of the plan presented. 

A problem which must not be over-looked in the matter of such joint interstate 
operation is presented by the absolute want of appeal from the decisions of the joint 
board, and also the absence of any provisions in the event of disagreement by the joint 
board. The success of the plan rests altogether upon the exiRtence of absolute har
mony upon the part of the authorities of either state. The right of appeal in such case 
is not essential, however, and I am of the opinion that the absence of such would not 
afford ground of attack with respect to constitutionality. (Powersex vs. Seneca County 
Com. 20 0. S. 496; Engle vs. Defiance county, 25 0. S. 425.) 

The consideration which seems to throw the gravest doubt over the matter, and 
which gives the greatest concern with respect to the legality of this procedure remains 
to be considered. 

Section 6567 of the General Code provides that: 

"Without regard to the number of each board present the members from 
this state shall have the casting of one half of all votes on all questions, which 
vote shall be represented equally by the different members present of the 
board or boards from this state." 

Section 5 of the Indiana Jaw provides: 

"Without regard to the number of such joint board present, the members 
from this state shall have an equal voice on all questions, which votes shall be 
represented equally by the different members present from each state • 
• * *" 

To my view this very important provision of these laws presents an ambiguity. 
I am of the opinion that it is equally susceptible, as regards its language, to the inter
pretations. One construction permitting the joint board to vote as a whole and auth
orizing a majority vote of such joint board to carry all questions voted upon. Each 
interpretation, granting, of course, that the representatives from each state would be 
entitled to the right of casting an equal number of votes upon all questions so con
sidered. 

Another interpretation would require each matter considered, before it is carried 
by the votes of the joint board to receive a majority sanction of the one half vote to 
be represented by each state. 

It is clearly necessary, therefore, to choose the more logical and practical of these 
interpretations as the intent of the legislature of each state. 

Under the plan presented by the first interpretation it is clear that a large majority 
of votes cast by authorities representing one state in such joint procedure favoring a 
proposition which has been voted against in such joint procedure by a majority of the 
authorities representing the other state, might be carried as a decision of such joint 
board, thereby substantially vesting the authorities of one state with a jurisdiction 
over matters concerning another state over the objection of the authorized representa
tives of said latter state. For example, if three county commissioners from this state 
met a.n equal number of ditch commissioners from another state, together with one 
county commissioner from this state voted in favor of the location of a ditch as against 
the vote of two county commissioners from this state against the location of such 



i436 PROSECUTING ATTORNEYS 

ditch, the decision of the joint board would have to be regarded in favor of the estab
lishment of such ditch, notwithstanding the objection thereto by the authorities elected 
in this state to represent the locality in question in matters of such public concern. 

A similar difficulty was hinted at with reference to joint county ditch procedure in 
this state in the case of Chesbrough vs. Commissioners, 37 0. S. 508. It was therein 
objected that the procedure providing for joint county ditches was invalid by reason 
of the fact that the same conferred extra-territorial jurisdiction upon the respective 
boards of county commissioners. The court, however, sustained the validity of the 
provision by direct reference to the requirement of these statutes that a majority of 
each board taking part in the joint proceedings was required to carry any proposition 
presented for consideration. On page 515, in this connection the court used the fol
lowing language: 

"A majority of each board, in joint session, and not a majority of the 
joint board, is required. Hence each board acts as an integral part of the 
joint body. The assumption that the commissioners of either county are 
acting and exercising authority over the internal affairs of the other county, is 
therefore not well founded." 

It will be readily seen in the present connection, however, that such assumption 
is well founded, and that the objection must be considered in connection with the 
inquiry at hand. The question presenting itself, therefore, is whether or not, under 
rules of comity, the legislature has power, by consent, to permit the authorities of 
another state to thus exercise jurisdiction over matters concerning the citizens and 
property of Ohio. In the absence of constitutional provisions contrary thereto, I am 
of the opinion that such a consent would be within the power of the legislature. 

I am of the opinion, however, that section 4 of article XV of the constitution of 
this state must be accorded deferende upon this point. This provision is as follows: 

"No person shall be elected or appointed to any office in this state unless 
he possess the qualifications of an elector." 

While it may be doubted that the plan presented under the first construption 
would constitute an appointment of other than electors of this state to an office herein, 
it is clear beyond doubt that such a plan does operate to confer official duties and to 
grant official jurisdiction to persons other than electors of this state. 

While the legislature of one state might, within the principle of comity, relinquish 
its jurisdiction over these matters to the extent contemplated by such an interpreta
tion, I am strongly of the opinion that such an inte'n:t must not be attributed to this 
provision in the absence of clear and undoubted foundation therefor. Such an arrange
ment, if not actually in conflict wifh the constitutional provision above quoted, is 
clearly contrary to its spirit, and it is also a very inconsistent and inharmonious plan, 
when considered in the light of the legislative direction under kindred procedure with 
respect to joint county ditches. If the legislature has considered it necessary to safe
guard the representation of the county in matters undertaken altogether by officers 
representing the state within which the matters are undertaken, there is clearly much 
stronger ground for the same sort of 'safe-guard when one state is intended to be repre
sented as opposed to an outside jurisdiction. 

Considering the second interpretation: Under this construction a majority of the 
representatives from each state would be required to constitute a sanction of the joint 
board in the consideration of any matter. 

When this construction is made, the import given to the term "vote," which is 
required to be represented equally by the different members present of each board 
under the Ohio statute, and the import which is to be given to the term "voice" as 
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used in the Indiana statute, providing that the members from Indiana shall have an 
''equal voice" on all questions, is turned from the interpretation given these terms 
under the first construction. The "vote" referred to in th,e first construction has refer
ence to a majority vote of the joint board, and the "voice" referred to in the Indiana 
statute, under the former interpretation, refers to such voice when considered in con
nection with a vote cast by all members of the joint board for the purpose of ascer
taining a majority of such votes. 1-'nder the second construction, however, the import 
given is that there are really two votes, i. e., one by the Ohio board and the other by 
the Indiana board, and that upon each vote the authorities of each state must have 
equal majority representation. 

On the ground that a state may not be considered to have an equal voice in such 
proceedings, or may not be considered to have been represented by an equal vote 
therein, when the authorities directed to represent it, have voted contrary to the final 
result. I am of the opinion that the second construction is the one intended. 

While the legislature would perhaps have the power, under principles of comity, 
to so yield up its jurisdiction as to permit officers of other states to step in, should 
they so desi~e. and rule in matters of this kind, it would not seem feasible, practical 
or logical that such would be a likely intention. The extent which the legislature in 
these matters intended to yield up jurisdiction to the authorities of the other states 
must be confined to matters in which its own representatives by majority vote agree, 
and it is surely not to be calculated that authorities of another state are to be per
mitted to rule and judge in matters concerning this state, against the will of those 
directed by election in this state, to control matters concerning its property and its 
citizens. 

I nm of the opinion, therefore, thnt no measure may be passed, or no vote carried 
by the joint board, upon which the authorities of either state have not voted in the 
majority, for the reason that when such is not the case, the state refusing such majority 
of its authorized representatives, has not been accorded an actual representation or an 
equal voice in the matter considered. 

My final conclusion, therefore, is that conceding the work ability of the Ohio pro
visions, and the ability to harmonize the general provisions with those referring to 
single and joint county ditches, there exists no constitutional objection to t.hese laws. 

Taking up your second question: You state that there are two branches to the 
improvement cor.templated and you desire to know whether or not both branches may 
be improved in one proceeding or whether it is necessary for separate proceedings to 
be instituted for each branch. 

To use your own language of description these branches are as follows: 

"One branch heads in Allen county, Indiana, and flows thence easterly 
out of that county into Paulding county and which throughout its course fol
lows the line of a natural stream known as Flat Rock creek. This creek flows 
through parts of Benton township, Paulding township, Jackson township, 
Emerald township and into Auglaize township, all of Paulding county, where 
it empties into the Auglaize river. 

"Another branch of the improvement heads in Van Wert county, and 
extends thence westerly into Allen county, Indiana, where it unites with the 
first above described branch of the improvement. That is the branch head
ing in 'i'an Wert county lies wholly within that county and Allen county, 
Indiana, and ter"minates in Allen county." 

The chapter pertaining to ~ingle county ditl'hes provides that a petition for a 
ditch shall include, "a side, lateral, spur or branch ditch, drain or water course neces
sary to secure the object of the improvement whether it is mentioned therein or not." 
(Section 6442, General Code.) 
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The chapter 1\ith respect to interstate county ditches, however, has no such refer
ence. The question arises, therefore, as to whether or not the section above referred 
to connecting single county ditch procedure mth interstate cou,nty ditch procedure, 
to wit, section 6595, General Code, is sufficient to justify this inclusion of branch ditches. 
While it would seem that this hinging of the interstate ditch procedure upon the single 
county ditch provisions and the incorporation of the latter provisions into the inter
state provisions would relate only to matters of procedure rather than to the matters 
of substance intended to be covered by the interstate laws, I am, nev'ertheless, of the 
opinion that the intention to include a branch ditch should be accredited to the inter
state laws. I base this conclusion upon the very apparent necessity of including all 
parties concerned in an improvement of this nature. It is clear at a glance that where 
branch ditches are involved in the improvement of a ditch it is only by including all 
parties concerned and by taking up at the same time the matter of the branch improve
ment that the end can be accomplished. It is a very apparent fact that the improve
ment of a branch ditch must have in view the necessity of making consequent changes 
in the main ditch, and also that improvements made in a main ditch or out-let ditch 
which accrued to the advantage of the property holders along a branch ditch,· must 
be taken into consideration in making the assessments for such proposed improvement. 

Under the doctrine of implied powers, therefore, and in view of the very apparent 
necessity of the improvement, I am of the opinion that one procedure may contem
plate the improvement of a branch ditch as well as the improvement of a main or out
let ditch. 

My conclusion does not go so far, however, as to hold that the improvement of a 
branch ditch may be included without specific mention thereof in the petition, as is 
specifically provided in the case of single county ditches. If such a branch is intended 
to be improved or if its condition depends upon the improvement of the main stream, 
specific mention thereof, and a description of the route of such branch must be set 
forth in the petition filed for procedure with respect thereto. 

In this connection, however, we cannot Jose sight of the necessary conclusion that 
the provisions for interstate county ditches do not include the improvement of a natural 
stream or water course. This chapter authorizes the improvement only of ditches 
drains and water courses, and it is a settled fact, beyond dispute, that the use of these 
terms cannot be extended to include natural streams or natural water courses. 

I have similarly held mth reference to joint county ditches in an opinion rendered 
to Ron. Homer E. Johnson, and Ron. Charles F. Close, prosecuting attorneys respec
tively of Marion and Wyandot counties, under date of April 2, 1913. The principles 
considered therein have application here, and I am enclosing for you a copy of that 
opinion. 

From your statement of facts I would conclude that the branch of the improve
ment which heads in Allen county and flows into Paulding county, contemplates the 
improvement of a natural stream known as Flat Rock creek. If my interpretation 
of your statement of facts is correct this improvement may not be made under the 
laws provided for interstate ditches. If, on the other hand, such improvement does 
not contemplate the improvement of a natural stream, I am of the opinion, in accord
ance mth what I have before stated, that both of the improvements may be included 
in the petition, and their accomplishment be culminated by a single proceeding. 

Yours very truly, 
TtMOTHY' s. HOGAN, 

.4 ttorney General. 
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633. 

A DEPu'TY SHERIFF 'YHOSE TE\IE IS ONLY PARTIALLY TAKEX L'P WITH 
IDS \YORK, AXD WHO IS ONLY PAID FOR SO :\lGCH WORK AS HE 
PERFORMS, :\t:AY ACT AS PROBATION OFFICER A.."'D RECEIVE 
CO:\lPEXSATIOX THEREFOR PROVIDING THERE IS XO COXFLICT 
BETWEEN THE TWO POSITIONS. 

Where a deputy sheriff is paid for such service as he performs during the year, and 
his time is only partially taken up with his work as deputy sheriff, such an ojficer is eligible 
to appointment as probation officer, where the duties of both will not require aU the time of 
the appointee, and there will be no conflict between the two positions. This does not apply 
to deputy sheriffs under a regular salary whose entire time is covered by his compensation. 

CoLUMBUs, OHIO, November 15, 1913. 

lioN. HARRY T. NoLAN, Prosecuting Attorney, Painesville, Ohio. 

DEAR Srn:-I have your letter of August 29th, in which you inquire: 

"In Lake county practically all the work of the sheriff's office is done by 
the sheriff, personally; there is set aside by the commissioners at the begin
ning of the year the sum of $300 to compensate deputy sheriffs for services 
rendered during the year; each deputy sheriff performs such items of service 
as he is specifically directed tb perform by the sheriff and is paid for his serv
ices out of the amount set aside. 

"May a deputy sheriff so employed and compensated be appointed proba
tion officer by the probate court and b'e allowed compensation out of the 
county treasury for his services as such probation officer? The entire time 
devoted to both offices does not exceed two or three days a month." 

and you further state: 

"Neither does it seem possible that there could be an evasion of the salary 
law because the officer is compensated as deputy sheriff only for specific items 
of service rendered by him as such, and is compensated as probation officer 
only for specific duties performed, as such, by him at the direction of the pro
bate court." 

From this I understand that the deputy sheriff is not on a salary either yearly 01 

monthly, but is paid out of the $300.00 allowance for work actually performed, or as it 
might be said, his payments are upon the piece price-plan. Under these circum
stances, it is inconceivable how there can be any incompatibility between the two 
offices, nor evasion of the salary law. 

You call attention to the opinion of my predecessor, :.vir. Denman, found on page 
446 of opinions of 1910, in which it is held that a sheriff may not act as probation 
officer, with which opinion I fully concur, not only for the reasons stated in the opinion, 
but also because of the fact that the sheriff is upon a salary compensating him for his 
time, and he would not be authorized to devote a portion thereof to the duties of pro
bation officer. 

However, none of the reasons applicable to sheriffs apply to deputies whose em
ployment and compensation are, as stated in your letter. I am therefore of the opinion, 
that. deputy sheriffs appointed and paid, and whose time is only partially taken up, 



1449 PROSECUTING ATTORNEYS 

as you state, are eligible to appointment as probation officers where the duties of both 
will not require all the time of the appointee, are limited, as you state, and are not 
conflicting. 

This opinion, it must be understood, applies only to deputy sheriffs under the con
ditions you state and must not be construed as applying to deputy sheriffs generally, 
nor to deputy sheriffs under a regular salary, whose entire time is covered by his com
pensation. 

637 • 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

. IN PARTITION PROCEEDINGS. IN THE ABSENCE OF AN ORDER FROM 
THE COURT FOR THE PAYMENT OF MONEY TO THE SHERIFF 
AND THE RECEIPT OF SUCH MONEY BY THE SHERIFF, THE 
SHERIFF IS NOT ENTITLED TO COMPENSATION EITHER AS COSTS 
OR EXPENSES FOR RECEIVING AND DISTRIBUTING FUNDS PAID 
HIM IN PARTITION PROCEEDINGS WHERE THERE IS AN ELEC
TION TO TAKE. 

Under partition proceedings where one of the heirs elect to take the property at the 
appraised value thereof, and the same is awarded, the money so paid in on election to take 
in partition proceedings is not made on a writ of partition, and the sheriff is not entitled 
to poundage on money so paid, but where the court orders moneys paid to the sheriff, under 
section 1:1!039, the court, not as costs, but as expenses in the case, may make an allowance 
to the sheriff for compensation for services in complying with such order of court. In the 
absence of such order, the sheriff is not entitled to compensation, either as costs or expenses 
for receiving and distributing funds paid him in partition cases where there is an election 
to take. 

CoLUMBUs, Onro, November 2, 1913. 

HoN. CHARLES C. HALL, Prosecuting Attorney, Sidney, Ohio. 

DEAR Sm:-I have your letter of May 31, 1913, in which you inquire: 

"Under partition proceedings where one of the heirs elects to take the 
property at the appraised value" thereof, and the same is awarded to said party 
electing to take the same, what if any poundage is the sheriff entitled to under 
the provision of section 2845, General Code, relating to fees of sheriff, when 
only a part of the appraised value is paid into his hands for distribution?" 

The portions of section 2845, applicable to the question you ask are: 

"Poundage on all moneys actually made and paid to the sheriff on execu
tion, decree or sale of real estate, on the first ten thousand dollars, one per 
centum; on all sums over ten thousand dollars one-half of one per centum, 
but when such real estate is bid off and purchased by a party entitled to a 
part of the proceeds, the sheriff shall not be entitled to any poundage except 
on the amount over and above the claim of such party, except in writs of sale 
in partition he shall receive one per cent. on the first two thousand dollars, 
and one-third of oue per cent. on all above that amount corning into his 
hands." 
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I am informed that it has been held in Hamilton County that a sheriff is not en
titled to poundage in partition cases where there is an election to take, but am not 
advised as to whether the ruling was made in a case where no money came into the 
hand of the sheriff, or in a case like you put, where a portion is paid. 

The rule is general and strictly followed that where no provision is made to com
pensate an officer, he is not entitled to any, also that an officer to be entitled to fees 
must receive same under a provision clearly showing a right to the same. 

The above clause, except in writs of partition, etc., does not include money paid 
into the hands of the sheriff on any election to take. The statute authorizing elections 
to take, reads: 

Section 12035. If one or more of the pardes elects to take the estate 
at the appraised value, unless on good cause shown by special order, the 
court directs the entire payment to be made in cash, or all the parties in interest 
agree thereon, the terms of payment shall be one-third in one year and one
third in two years, with interest, the deferred payments to be secured to the 
satisfaction of the court. On payment being made in full, or in part, with 
sufficient security for the remainder, as above provided, according to the 
order of the court, the sheriff shall make and execute a conveymce to the 
party electing to take it." 

This section does not authorize payment to the sheriff, nor does it devolve upon 
the sheriff to see to the distribution of the proceeds of sale. The payment unless 
directed by the court to be made in cash, shall be one-third cash and one-third in 
one, and one third in two years with interest; the deferred payments to be secured 
to the satisfaction of the court. 

The question of how and to whom payments are to be made rests with the court. 
If the cash payment is ordered to be made to the clerk, such clerk is entitled to pound
age under section 2901, General Code. If ordered paid to the sheriff, his fees, if he 
gets any, must be allowed by the court under section 12050, General Code, and in 
the absence of direction by the court to pay to the sheriff, he cannot by receiving the 
money from the party electing to take, become entitled to poundage under section 
2845. 

Section 12039, General Code, reads as follows: 

"The money or securities arising from a sale of, or an election to take 
the estate, shall be distributed and paid, by order of the court, to the parties 
entitled thereto, in lieu of their respective parts and proportions of the estate, 
according to their rights therein. All receipts of such money or securities 
by the sheriff are in his official capacity, and his sureties on his official bond 
shall be liable for any misapplication thereof." 

The latter part of this section inferentially, at least, recognizes the right of a 
sheriff to receive moneys or securities for distribution to parties entitled, when an 
election to take has been approved by the court. I also am of the opinion when it is 
considered that in the adjustment and apportionment of costs and expenses that the 
court in a partition case must be governed by the principles of equity, that the power 
of the court under section 12039 to order distribution of moneys and securities, is not 
limited to a perfunctory order to pay or turn over to parties entitled but must be con
strued to include the right on the part of the court, when deemed for the interest of 
all parties, to order such payment made by or through any of the court officers, and 
the sheriff would certainly be a proper selection, and when so done the sheriff is not 

16-Vol. II-A. G. 
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entitled to poundage as such under section 2845, but may be allowed for his services 
such sum as the court deems just and equitable, in virtue of section 12050, General 
Code, which reads as follows: 

"Having regard to tlie interest of the parties, the benefit each may derive 
from a partition, and according to equity, the court shall tax the cost and ex
penses which accrue in the action, including reasonable counsel fees, which 
must be paid to plaintiff's counsel unless the court awards some part thereof 
to other counsel for service in the case for the common benefit of all parties; 
and execution may issue therefor as in other cases." 

Inasmuch as I am of opinion that money paio in on election to tti-ke in partition 
proceedings is not made on writ of partition, the sheriff is not entitled to poundage 
on money so paid, but, where the court orders moneys paid to the sheriff under section 
12039, I am of opinion that, the court, not as costs, but as expenses in the case, may 
make an allowance to the sheriff for compensation for services in complying with such 
order of court. In the absence of such order, and payment made under it, the sheriff 
is not entitled to compensation, either as costs or expenses for receiving and distributing 
funds paid him in partition cases where there is an election to take. 

643. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 

THE FACT THAT AN ERROR IN PRINTING BALLOTS WAS MADE AND 
THE BALWTS INSTEAD OF READING FIVE MILLS FOR THREE 
YEARS, READ TWO MILLS FOR THREE YEARS, AND WERE VOTED 
ON, DOES NOT MAKE THE ELECTION INVALID, AND THE TAX
ING AUTHORITIES MAY LEVY TWO ADDITIONAL MILLS FOR A 
PERIOD OF THREE YEARS. 

Where the electors of a certain village voted to levy taxes in excess of the Smith law, 
the amount of five mills for three years, and a mistake was made in printing the ballots 
providing for the levy of two mills for a period of three years, the proceeding is not invalid, 
and the taxing authorities are authorized to levy two additional mills for municipal pur
poses during a period of three years. 

CoLUMBus, OHIO, December 4, 1913. 

HoN. I. H. BLYTHE, Prosecuting Attorney, Carrollton, Ohio. 

DEAR Sm:-In your letter of November 5th, receipt whereof has already been 
. acknowledged, you state that the council of a certain village in Carroll county, passed 

a resolution under section 5649-5 General Code, for the submission to the electors of 
the village of a proposition to authorize the levying of taxes in excess of the Smith law 
limits, the number of mills specified being five, and the number of years during which 
the additional levy was to be permitted being three. The resolution was properly cer
tified to the board of deputy state supervisors of elections, and proper notice of sub
mission of the question was given according to law. In all proceedings preliminary to 
the election itself, including publication of notice, the number of mills and number of 
years referred to in this resolution were correctly stated. 

The ballots printed under the direction of the deputy state supervisors of elections 
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erroneously stated the proposition as being the authorization of an additional levy of 
two mills for the period of three years. The ballots so prepared were used at the elec
tion, no one observing the discrepancy, and a majority of the electors voted affirma
tively upon the question so submitted. 

You ask my opinion as to whether the proceedings are void because of the dis
crepancy above referred to; whether the proceedings are valid as authorizing the ad
ditional levy of two mills for the period of three years or whether the proceedings are 
valid as authorizing an additional levy of five mills for a period of three years. 

There is nothing in sections 5649-5 et seq., General Code which throws any light 
upon the solution of the question which you submit. They merely provide for the 
requisite steps in the submission of the question as to increasing the tax levy, all of 
which were complied v.ith fully by the authorities required to act in the premises for 
the village in question, except for the unfortunate error which crept into the ballots. 

It will be observed that the error was such as to make the affirmative ballots cast 
favor a proposition less extensive, so to speak, than they would have favored if cast 
upon the proposition originally designed to be submitted. That is to say, a vote in 
favor of authority to levy two mills for a given period confers pro tanto less extraor
dinary authority upon the taxing officers than one favoring a levy of five mills for the 

same period. 
This being the case, I am of the opinion that the whole proceedings are not invalid 

as there is no excess, so to speak, of authority attempted to be conferred upon the t:Jx
ing officers in addition to that sought by them. A.s between the proposition actually 
voted upon by the electors and that submitted by the resolution and published in the 
notice, I am of the opinion that the former controls. It certainly cannot be said, in 
law, that the electors have approved a proposition to authorize a levy of five additional 
mills by depositing affirmative ballots calling for the authorization of a levy of two 
additional mills only. 

I am, therefore, of the opinion that as a result of the election aforesaid, the taxing 
authorities are authorized to levy two additional mills for municipal purposes during 
the period of three years. 

The question is not free from difficulty, and in such search as I have made I have 
been unable to find any authorities upon it. I believe, however, that the general prin
ciples above outlined are correct, and that they lead to the conclusion expressed. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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646. 

WHERE SEVERAL LEGATEES ENTERED INTO A CONTRACT IN REFER
EKCE TO THE DISTRIBUTION OF AN ESTATE, AND THIS COX
TRACT IS FILED IN THE PROBATE COURT, THE INHERITANCE 
TAX MAY BE ASSESSED AKD COLLECTED IN ACCORDANCE WITH 
THE TERMS OF THE CONTRACT FILED IN THE PROBATE COURT. 

Under the terms of a certain will five cash legacies in the sum of 81,000 were bequeathed 
and one legacy of 82,000, and in addition thereto jive legacies of 850 each were bequeathed. 
A contract was entered into between the persons receiving the legacies wherein it was agreed 
to pay the $50.00 legacies and the debts of the estate and the expenses of the adm-inistration, 
and to divide the remainder of the property equally between the remaining persons receiving 
the bequests. This contract was filed in the probate court. In this case the inheritance tax 
should be assessed and collected on the ji11e legacies for 81,000 and the one for $2,000 in 
accordance with the agreement .filed in the probate court, if the probate court authorizes the 
distribution of the estate as such in accordance therewith. 

CoLUMBus, OHio, December 19, 1913. 

HoN. THoMAs L. PoGuE, Prosecuting Attorney, Cincinnati, Ohio. 

DEAR Sm:-Receipt has already been acknowledged of a letter under date of 
October 29th from Mr. Charles A. Groom, Assistant Prosecuting Attorney, submitting 
for my opinion the following question: 

"Under the will of Theresa Braunstein, cash legacies of one thousand 
dollars were bequeathed to each of two sisters and three brothers and a legacy 
of two thousan.d dollars to another brother. 

"In addition to the above, five legacies of fifty dollars each were be
queathed to nephews and nieces of the testatrix. 

"All of the residue of the property of the testatrix was bequeathed to a 
brother in trust for the sisters, they to receive the income in equal shares durin<~ 
their natural lives and upon the death of either, the income which the sister 
so dying would have received is distributed to all of the brothers and surviving 
sister in equal parts. 

"After the death of the two sisters for whom the trust was created, the 
entire principal of the trust fund is ordered converted into cash and the net 
proceeds divided equally smong the four brothers share and share alike, and 
in the event any of said brothers be dead at the time of the distribution, leav
ing issue surviving, the issue is to take the deceased parent's portion. 

"The estate is small, consisting entirely of personal property, and all 
of the brothers and sisters of the testatrix are elderly and their children are 
of full age. 

"All the brothers and sisters and their children have entered into an agree
ment filed with the probate court to pay the 850.00 legacies to nieces and neph
ews, the debts of the estate and expenses of administration and to divide the 
property remaining equally between the six brothers and sisters and determine 
the trust. 

"Our local probate court has correctly held that the tax becomes due 
immediately upon the death of the anc'estor and that whatever private agree
ment may be made between the parties, their inheritance is nevertheless de
termined by the will or the statutes of descent and distribution. 

"In the present case the remainder after termination of the trust is con
tingent, dependent upon survivoi:ship of brothers or death of brothers with 
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issue surviving, so that the tax in accordance with the terms of the will cannot 
at present be assessed. The carrying out of the agreement to terminate the 
trust and divide the residue of the estate equally among the brothers and sisters 
will, in this instance, carry the property to the persons entitled had the tes
tatrix died intestate, with the exception of the bequests to nephews and nieces 
of fifty dollars each. 

"Will yon kindly advise me whether under the facts stated, the tax 
should be calculated upon the pro rata share each brother and sister will 
receive by the contrac't for distribution in equal parts, or whether I should 
treat the provision for di$tribution of the trust fund as an acceleration and tax 
the bequests of one and two thousand dollars respectively, plus the increase 
thereof from a pro rata distribution of the proceeds of the trust 'fund to such 
brothers and sisters as the parties now entitled thereto by virtue of the waiver 
and renunciation of each and their issue." 

The present collateral inheritance tax law is found in stetion 5331, General Code, 
as amended, 103 0. L. 463. A tax is thereby imposed upon "all property * * * 
and any interests therein * * which pass by will or by the intestate laws of this 
state" to certain persons, including brothers, sisters, nephews and nieces upon the 
value thereof above the sum of five hundred dollars. 

The same section also provides that: 

"Such taxes shall become due and payable immediately upon the death 
of the decedent and shall at once become a lien upon the property, and be 
and remain a lien until paid." 

Other provisions of the related statutes seemingly bearing upon the question 
submitted by you may be cited as follows: 

"Section 5335. Taxes imposed by thib subdivision of this chapter shall 
be paid into the treasury of the county * * * within one year after the 
death of the decedent * * * and if not paid. at the expiration of eighteen 
months after such death, the prosecuting attorttey of the county * * * 
shall institute the necessary proceedings to collect the taxes, * * * after 
first being notified in writing by the probate judge of the county of the non
payment thereof * *." 

"Section 5336. An administrator, executor or trustee, having in charge 
or trust, property subject to such law * * * shall not deliver any specific 
legacy or property subject to such tax to any person until he has collected 
the tax thereon." 

"Section 5342. When for any reason the devisee, legatee or heir who 
has paid such tax relinquishes or reconveys a portion of the property on which 
it was paid * * * the tax, or the due proportional part thereof shall be 
repaid to him by the executor, administrator or trustee." 

Under the laws of other states it has been held that in the case of contingent 
legacies which do not pas's at the death of the testator, when the amount of the legacy 
ultimately payable to a given beneficiary cannot be ascertained at the time of the 
testator's death, his separate interest is taxable, but the amount of the tax not being 
ascertainable, the same cannot be collected until the estate actually vests in him. 
If this were the law of the state of Ohio, it might have applied to the case you submit 
in the absence of the agreement described by you, because at the death of the two 
sisters, if preceded by the death of one or more of the four brothers, each surviving 
child of one of such deceased brothers might receive a distributive share, amounting 
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to less than five hundred dollars, in which event his inheritance wouid fall within the 
exempted class and would not be tax'lhle. In other words, the amount which each 
surviving child of each of the four brothers might take ultimately under the will, could 
not be ascertained at the death of the testator and, therefore, the amount of the tax, 
cannot be determined at that time because of the chance that some of the ultimate 
legacies may fall within the exemption. 

That being the case, section 5333, which I have not quoted, and which provides 
for the appraisal of remainders and of life estates, and the apportionment of the tax 
in such cases, probably cannot be applied. 

Whether the doctrine of the foreign decisions to which I have referred, but which 
I have not cited, wouid apply under the Ohio law is extremely doubtful, because of 
the provision of section 5335, supra, to the effect that the tax shall be collected within 
eighteen months after the death of the testator. I do not find it necessary to determine 
any of these questions, however, for reasons which will appear. 

Section 5331, which is the real operative portion of the collateral inheritance 
tax law imposes a tax upon property (or to be more accurate in the light of the de
cisions upon inheritance of property) passing by will or by the intestate laws of the 
state. In other words, it is a prerequisite of a va.lid assessment of the tax that the 
estate taxed shall be one devolving upon the person subject to the tax, by will or by 
operation of the laws of descent and distribution (omitting from mention the case of 
deed of gift also referred to in the statute). Broadly speaking, then, there must be 
an "inheritance" before there is a subject of taxation. Or, as pointed out in a former 
opinion which was, I think, given to you, it has been the holding of courts of this state 
in answering constitutional objections to inheritance tax laws that the real subject, of 
taxation is not the property passing by inheritance but the privilege of inheriting. 
Therefore, in order to sustain the tax at all, it must be based upon the fact of inheritance 
as distinguished from other methods of acquiring title to real or personal property. 

The question is, therefore, directly raised by your query, as to whether or not 
the beneficiaries of the will mentioned by you, in entering into the agreement referred to 
and in receiving the shares of the estate which woulCl ultimately come into their re
spective possession, under that agreement would acquire their respective titles by 
inheritance or by voluntary acts inter vives. For, if in spite of the modifications of 
the terms of the will by the agreement, the distributive shares under the agreement 
are still ''inheritances," then they are taxable as such; if, on the other hand, the titles 
to the distributive shares apportioned by the agreement, would vest in the six brothers 
and sisters by act of the parties, then, although there was a previous inhe1itance, a 
tax cannot attach to the shares determined by the agreement as such. 

Now, in the case stated by you, it appears that the brothers and sisters and their 
children have entered into an agreement, which is filed with the probate court, to pay 
the specific legacies to nephews and nieces, and then to divide 9mong themselves, in 
certain proportions, the remainder of the estate. Such action by them is necessary 
in order that the estate as such, may be divided as they have agreed. I assume from 
your statement that the estate is in probate, and that the object of this proceeding, 
which is not specifically authorized by any statute, is to secure an order of distribution 
from the court based upon the agreement. I shall first assume that the court has 
jurisdiction and power t9 mske such an order of distribution, and to direct the ad
ministrator or executor to distribute the assets of the estate in the manner provided by 
the agreement. That is to say, I shall not give any great weight to the question as to 
whether or not an administrator or executor distributing the estate, and being dis
charged by order of court, may be held liable in any way. It is sufficient, I think, 
for the present purpose, to take into account the fact that the estate has been or is to be 
divided in accordance with the terms of the agreement. That is to say the various 
parties who are to receive distributive shares under the aJUeement are not intending 
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to divide up their several legacies after distribution of such legacies to them, but they 
intend their agreement to have the effect of producing a certain distribution of the 
estate. 

Putting it in another way, if the agreement is to be efficacious at all, its efl"ect will 
be to divide the estate itself and to authorize the probate court and the executor or 
administrator to recognize those e'ntitled to shares under the agreement as distributees 
of the estate as such. 

That being the case, I am of the opinion that the takers of the dk'i:ributive shares 
un,der the agreement "\\ill receive them as inheritance. Whoever, being other than a 
creditor of the estate, receives a distributive share of the estate of a deceased person 
under the orders or with the approval of a court of prob:tte having jurisdiction to ad
minister such estate, takes his share as if from the decedent himself, and, broadly 
speaking, acquires his title by inheritance. That is to say, as a sharer in the estate of 
the deceased person, he exercises and enjoys the privilege of inheritance which is secured 
to him by the laws of the state, indeed, created by those laws. There is, to my mind, 
an essential distinction between receipt by a person of a distributive estate, as such, on 
the one hand, and his use of such distributive share after it has passed out of the estate 
and become his property on the otlier hand. In the former, the devolution of title is 
by operation of law, whether the statute of wills, the statutes of descent and distribu
tion or th,e proper orders of a court of proper jurisdiction. In the other cd8e the opera
tion of the law has extended itself and the party is dealing with that which is already: 
his. 

Assuming then, that tbe parties are to secure or have secured an order of court 
entitling them to share in the estate in accordance with the terms of the agreement 
entered into by them, whether that agreement be called renunciation or by a'ny other 
name, I am of the opinion that these shares will fall to the respective parties as "in
heritances" and v.ill be taxable as such. In this view of the case it is immate.rial to 
determine whether the various shares be regarded as passing "by will" or "by the 
intestate laws of this state;" although from a technical view point, I am of tbe opinion 
that they are shares passing by "\\ill, in that the will and its administration gives rise 
to whatever right the legatees m<J.y have to secure an order of distribution on the basis 
of their agreement. 

This view of the case is sustained, inferentially at least, by some authority. Thus 
in Page vs. Rives, 1st Hughes, 297, Federal Case No. 10666, it was held that money 
received by claimants under a deceased person's will by reason of a compromise con
tract between them and the executor, sanctioned by the court having jurisdiction of 
money so received, does not constitute "distributive shares in an intestate's estate" 
for the purpose of a federal revenue tax. This decision merely establishes the rule 
that money so received is not received by virtue of intestacy and does not conflict 
with the holding that it may be regarded as received under the will, or, more broadly 
speaking, that its receipt ml}y be regarded as due to inheritance. 

Under the English statute where the testator directed a certain estate to be sold 
and the proceeds to be divided betweeh his two sons, but they preferred to take the 
property themselves under an amicable arrangement, it was held that the duty was 
imposed upon the value of the property notwithstanding the deviation from the strict 
terms of the will. (Attorney General vs. Holford, 1 Price 426.) 

Similarly, it is held in Pennsylvania, under a law quite like that in Ohio in its 
essential aspects, that where devisees and legatees have compromised with the con
testors of the will, or with persons claiming title adversely to the decedent, and such 
compromise is approved by the court before distribution is ordered, the devisees and 
legatees are taxable only upon the shares actually received by them after deducting 
the amounts paid to the adverse claimants. (In Re Pepper's Est. Hi9 Pa. St. 509; 
In Re Kerr's Est. Id. 512.) 

It is a fair analogy from these decisions, all under laws which rest the right to tax 



1448 PROSECUTING .ATTORNEYS 

upon the privilege of inheritance, as such, that where the course or amount of the dis
tributive shares deviates from those fixed by the will itself under authority of the ad
ministering court, the title of the ultimate takers is one of inheritance, and is derived 
from the will. 

In short, although the terms of the will are not observed stricG!y because of the 
intervention of the agreement, yet it is the will which the court is administering when 
it authorizes the distribution according to the agreement. 

I am, therefore, of the opinion, in the ca.Se you submit, that the tax should be 
assessed and collected on the shares distributed to the six sisters and brothers in accord
ance with the agreement filed with the probate court, if the probate court authorir.es 
the distribution of the estate as such in accordance therewith. 

Of course, all the foregoing is, as already stated, upon the supposition that the 
probate court will order distribution in accordance with the terms of the contract. 
If, on the other hand, the court should find itself without jurisdiction to make such :~n 
order of distribution or would decline to make the order under ilie facts of thiS case 
then I take it your question would not arise at all. Therefore, I have not considered 
the consequence of the court's failure to so act. 

I think I have made it clear that I do not intend to pass upon the court's authority 
to order distribution in accordance with the terms of the agreement. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the City Solicitors) 
9. 

TAXES A..'W TAXATION-BONDS, OUTSTA.c'l"DING-EXEMPTIONS-CON
STITUTION"AL AMENDMENTS. 

Inasmuch as bonds, for which an ordinance declaring it necessary to sell the same, 
was passed prior to January 1, 1918, when the same were not sold until after that date, 
are not "at present outstanding" at the time of the constitutional amendment, to wit; 
Section 12, article 2, became effective, such bonds are not exempt from taxes as provided 
by the terms of that amendment. 

CoLUMBUs, OHIO, January 9, 1913. 

HoN. J. C. ADAMs, City Solicitor, Coshocton, Ohio. 

MY DEAR Srn:-I have before me your letter of November 16, 1912, in which 
you inquire: 

"1. In your opinion, does the ordinance declaring it necessary to issue 
bonds in anticipation of special assessments have to lay over, under the i.niti
ative and referendum, for a period of sixty days before it becomes effective? 
and, 

"2. If the ordinance declaring it necessary to sell bonds is passed before 
January 1, 1913, but the bonds are not sold until after January 1, 1913, would 
the provision of the new constitution operate on such bonds and render them 
taxable?" 

The first inquiry was answered some time ago by mailing you copy of an opinion 
of this department, dated November 18, 1912; and as to the second inquiry I desire to 
say that section 2 of article XII, as amended reads: 

''Laws shall be passed, taxing by a uniform rule, all moneys, credits, in
vestments in bonds, stocks, joint stock companies, or otherwise; and also all 
real and personal property according to its true value in money, except all 
bonds at present outstanding of the state of Ohio or of any city, village, ham
let, county or township in this state or which have been issued in behalf of the 
public schools in Ohio and the means of instruction in connection therewith, 
which bonds so at present outstanding shall be exempt from taxation; but 
burying grounds, public school houses, houses used exclusively for public 
worship, institutions used exclusively for charitable purposes, public property 
used exclueively for any public purpose, and personal property, to an amount 
not exceeding in value five hundred dollars, for each individual, may, by gen
eral laws, be exempted from taxation; but all such iaws shall be subject to 
alteration or repeal; and the value of all property, so exempted, shall, from 
time to time, be ascertained and published as may be directed by law." 

So far, without exception, the words "now," "now in office" and other terms ex
pre&Sive of the time when any of the constitutional amendments should take effect 
have been held as referring to January 1, 1913. 

It will be observed that the words, "at present outstanding" are used twice in this 
section referring to bonds which may be exempt from taxation. 

It is not thought necessary under the plain reading of this section to refer to the 
rule requiring exemptions from taxation to be construed strictly, and I hold that all 
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bonds outstanding, that is, sold and in the hands of buyers may be exempted, while 
others, which will include all bonds sold and delivered after January 1, 1913, whether 
the necessity for issuing was determined before or after January 1, 1913, are subject 
to taxation. 

15. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM ACT-ORDINARY EXPENDITURES
ORDINANCE OF COUNCIL PROVIDING FOR PURCHASE OF MAP 
AND BLUE PRINT INVOLVING EXRENDITURE. 

It has been the policy of the courts to construe the initiative and referendum act strictly, 
and therefore an ordinance of council providing for the purchase of a map and blue print 
jor a village, for the sum of $200.00, since it involves an expenditure of money, is within 
the purview of the initiative and referendum act and the clerk is required to hold up such 
expenditure for thirty days after the passage of said ordinance. 

CoLUMBUs, Omo, Januarv 2, 1913. 

HoN. 0. H. STEWART, City Solicitor, Pomeroy, Ohio. 
DEAR Sm:-Under date of December 4th, you request my opinion on section 

4227-2 General Code, as follows: 

"Does not this law, by application, require the clerk to hold up all expen
ditures for thirty days after their regular passage by council, in order to fully 
proteco himself?" 

In an opinion heretofore rendered by me I have given it as my opinion that the 
approval of the bills by a village council of the ordinary expenditures incurred by such 
council could not be considered as within section 4227-2, General Code, as an ordinance 
involving the expenditure of money. However, you st<tte that the question arose on 
account of a controversy about spending $200.00 for a m:Jp and "blue print of the vil
lage, and that upon the passage of the appropriation resolution, one of the members 
of council notified the clerk not to pay the bill, as he was going to circulate a petition 
for a referendum vote on the matter in question. 

The courts of this state have been giving strict construction to the initiative and 
referendum act, and as undoubtedly the buying of a map and blue print of the village 
for the sum of $200.00 would be an expenditure of money, and since the statute in 
question covers ordinance, resolution, and other measures, I am of the opinion tha~ it 
might well be held that the resolution appropriating the money for such purpose was 
one within the initiative and referendum act, and that the same would not become ef
fective in less than sixty days. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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24. 

ASSESS:\IEXTS-BTREET DIPROVE:\IEXTS :\lAY BE ASSESSED FOR ONLY 
O~"'E-HALF OF PORTIOX WHICH WAS FOR:\IERLY ASSESSED FOR 
PLANK ROAD DIPROVE:\1E.NT-PAVI.NG AND RE-PAVIXG-CURB
ING. 

When a street two miles in length and thirty-six feet in width, is beiug paved for a 
width of eight feet, partly in brick and partly improved for the same width by a plank road, 
and it is ne-w desired to pave the entire width of such strctt, held: 

That the construction of a pl(ln]; road cow;tiluled a puving or repairing, within the 
meaning of section 2832, General Code, and that for the new improL·ement, under this 
statute, that portion of said road which had been so paved and planked could not be again 
assessed for more than one-half the costs and expenses of the new paving. 

As regards the twenty-eight foot strip on such road, which had not bem formerly 
improved, the assessment must.be the same as upon original improvements. 

The wrbing and gutters, insofar as they have heretofore been provided and assessed 
against the abutting property can be assessed upon re-improving the same, for not more 
than one-half of the cost thereof, and where no curbing had heretofore been provided and 
assessed, such wrbing and gutters may be assessed as in the case of an original improvement. 

CoLUMBus, OHIO, December 16, 1912. 

RoN. D. F. DuNLAvY, City Solicitor, Ashtabula, Ohio. 

DEAR Sm:-Under date of December 5, 1912, you submit the following to this 
department for an opinion: 

"In the city of Ashtabula, Ohio, there is a street known as Lake street, 
and for the purpose of this opinion we will say that it runs from Aunger 
avenue, in the city of Ashtabula, to Bridge street, in the city of Ashtabula, 
and is a street of about two miles in length between those points. It is a 
thirty-six foot street, but has never been improved the entire width, and at 
this time the purpose of the council is to improve the street the full width of 
thirty-six feet, and to assess the costs, as much as may be done, upon the 
abutting property owners. 

"Some years ago, and there is yet to be paid two or three assessments, 
a plank road was put in upon said street of a width of eight feet; that the 
costs of said plank road was assessed upon the abutting property owners on 
both sides of the street and has been paid for under the said assessment regu
larly and in accordance with said assessment, and there remains, as stated 
above, two or three assessments yet to be paid. This was for a portion, we 
will say at this time, of said street, perhaps of a length of three-quarters of a 
mile. There has also been an improvement on the same street, and in the 
place of a plank road, and connecting with said plank road, an eight foot pav
ing, together with curb on one side, and this improvement has been assessed 
against abutting property owners on both sides of said street. 

"The question now is: What portion of the costs of improvement can 
be legally assessed against abutting owners?" 

Section 3822, General Code, to which you refer, provides: 

"When a special assessment for the improvement of a street or other 
public place has been levied and paid, the property so assessed shall not again 
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be assessed for more than one-half the cost and expense of repaving or repair
ing such street or other public place unless the grade thereof is changed." 

This section has been construed in two recent decisions of the courts. 
In Page vs. City of Columbus, 15 Cir. Ct. N. S. 40 (Ohio Law Reporter of June 3, 

1912), it is held: 

"The provision of section 3822, P. & A. Anno., G. C., limiting reassess
ments for repaving improved streets to one-half the cost, does not violate the 
constitutional inhibition as to retroactive or retrospective legislation, and 
applies to improvements made before and after the enactment of the said act. 

"No distinction is made by tlus act as to material used or cost of the 
original improvement, but the restriction applies generally to all improve
ments whereby an unimproved street has been transformed into an improved 
one and the cost assessed specially against the abutting property." 

This decision was affirmed by the supreme court without report in 86 Ohio St. 333. 
Rockel, J., in the opinion of the circuit court says at page 45: 

· "The second question that is raised is that the graveling of a roadway or 
surfacing it with crushed gravel is not within the statute. In other words, 
that what is meant to be included in the statute is that when a street has 
been once paved with brick or something of that character, and is thereafter 
repaved or repaired, that then it comes within the meaning of the statute. 
It is possible that this was chiefly what the legislature had in mind, but the 
statute must be construed according to the meaning of the words used in the 
statute. 

"It may be true that a person might receive the benefits of this limita
tion, who had not been taxed very hea.vy for some prior improvement, but as 
the statute draws no Jines of distinction between whether the original improve
ment shall be a gravel, cobble, plank, brick or stone roadway, or one of some 
other description, we must hold that it applies to all improvements of the 
character to which it might apply." 

By virtue of this decision an improvement of a street by making a plank roadway, 
as in your case, would constitute an improvement thereof as contemplated by section 
3822, General Code. 

In case of Baldwin vs. Springfield, 20 Oluo Dec. 265, it is held: 

"Macadamizing" a street, formerly improved by graveling pursuant to 
municipal direction, constitutes a 'repaving' within the meaning of section 
53, Municipal Code of 1902 (General Code 3822) for which not more than one
half the cost may be assessed against the abutter. 

"The limitation of section 53, Municipal Code of 1902 (General Code 
3822) as to 'repaving' assessments does not apply to assessments for curbing 
and guttering if the former improvement did not include and the property 
were not assessed therefor either as part of a street or sidewalk improvement." 

This case was affirmed by the circuit court on May 19, 1910, and is followed and 
liberally quoted from in the opinion in the case of Page vs. City of Coltimbus, supra. 

In this case the graveling of a street is considered an improvement of a street as 
contemplated by section 3822, General Code. 

Following the lead of these two decisions it may be held that the improvement of 
the eight foot strip of the street now in question, both that part which was improved 
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by plank and that which was paved, would be considered, under section 3822, General 
Code, as an improvement of such eight foot strip and that said section 3822, General 
Code, would apply to an assessment made for repaving or repairing said eight foot 
strip and would limit the amount to be assessed against the abutting property for 
repaving or repairing such eight foot strip to· one-half of the cost of such improvement. 

In you'r case you desire to not only improve the eight foot strip but also to pave 
the remainder of said street, which remainder is twenty-eight feet wide. This width 
of twenty-eight feet has not been improved at any time by paving or by making a 
plank road therein, or by any other kind of paving material. It cannot be said that 
this part of the street is to be "repaved" or "repaired" because it has never been im
proved or paved in any way. 

Section 3822, General Code, applies when the grade of the street is not changed. 
It makes no specific provision as to a case where only a part of a street has been im
proved and an assessment levied and paid therefor. 

In Baldwin vs. Springfield, supra., it is held that "repairing" as used in section 
3822, General Code, does not apply to an assessment for curbin;~; and gutters if the 
former improvement did not include such curbing and guttering. 

When a street is paved from curb to curb with brick there is no definite distinction 
between the main part of the street and the part where the water flows and which may 
be termed the gutters. In improving streets with gravel, or by macadamizing, or by 
laying asphalt therein, it is ·customary to lay brick or other hard material next to the 
curb and in such case this part is termed the gutters. The width of the gutters varies 
and is sometimes as wide as four feet on each side of the street. It is in fact a part 
of the improvement of the street between the curb lines. It is a part of the roadway. 

The court in Baldwin vs. Springfield, supra, when it excepted the gutters from the 
limitation of section 3822, General Code, must have contemplated that only the 
central part of the street had been formerly improved by placing gravel therein, and 
that the part next to the curb line which would constitute the gutters, had not been 
improved. The reasoning upon which the court based its conclusion must necessarily 
have been that only a part of the street had been improved by the former improvement 
and that the improvement thereafter of that part which had not theretofore been 
improved would not fall within the provisions of section 3822, General Code. 

In Baldwin vs. Springfield, supra, Kunkle, J., says on page 271: 

"To constitute an original paving of a street there must have been a 
substantial paving of the part of the street improved. Page & Jones, Taxa
tion, section 462; Brady, in re, 85 N. Y. 268. 

"A street includes sidewalks and gutters, and paving includes flagging; 
the work therefore of setting curb and gutter stones, and flagging the sidewalk 
of a street, which has once been done, is included in the phrase, repaving a 
street. Burmeister, in re, 76 N. Y. 174. 

"It is ~ot claimed that the property owners in question have previously 
constructed or been assessed for any curbing and guttering on this street, 
either as a part of a street or of a sidewalk improvement. The only expense 
to which they have been subjected, relates to the gra.ding and graveling of the 
portion of the highway in question." 

Also on page 272, he further says: 

"As the plaintiffs have never constructed or been previously assessed 
for curbing and guttering, either as a part of a street improvement or as a part 
of a sidewalk improvement, I do not think the cost of the curbing and gutter
ing in question would come within the repaving limitation," 
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In the case submitted the property owners have never been assessed for improving 
the additional twenty-eight feet of the street, which the city now proposes to improve. 
They have not improved this part of the street themselves. As to this part of the 
street it cannot be said that the proposed improvement will constitute a "repaving" 
or a "repairing" thereof. It has never been paved. 

As to this twenty-eight foot strip, I am of the opinion that the limitation upon 
the assessment as provided in section 3822, General Code, does not apply and that 
the city, as to this part of the street, may leVY the assessment, as if it were an original 
improvement. 

It appears that in a part of the street one curb has been provided and the cost 
thereof assessed upon the abutting property. The improvement of a street contem
plates two curbs. As part of the property owners have been assessed for one curb 
they cannot now be assessed in full for the cost of two curbs. The cost of one curb 
may be assessed as if it were an original improvement and the other curb would come 
within the limitation of section 3822, General Code. 

In making the assessment for the improvement contemplated against the abutting 
property, not more than one-half of the cost of repaving the eight foot strip can be 
assessed against such abutting property. The cost of paving the remainder of said 
street may be assessed against such abutting property in the manner and amount as 
in an original improvement of a street. The curbing and gutters in so far as they 
have heretofore been provided and assessed against the abutting property, can be 
assessed on reimproving the same for not more than one-half of the cost thereof, and 
where no curbing or gutters have heretofore been provided and assessed, such curbing 
11nd gutters may be l1Ssessed as in the case of an original improvement. 

Respectfully, 
TIMOTHY S. HOGAN, 

A Uorney General. 

26. 

COMPENSATION· OF CITY SOLICITORS BY COUNTY COMMISSIONERS 
FOR SERVICES IN STATE CASES-"SHALL" IS DIRECTORY AND 
MEANS MAY. 

Under section 4306, as amended, county commissioners may allow a city solicitor or 
assistant, or assistants designated by the solicitor, to act as prosecuting attorney, or attorney 
of the police or mayor's court, such compensation as they may deem advisable. 

COLUMBus, Omo, December 7, 1912. 

HoN. F. G. LONG, City Solicitor, Bellefontaine, Ohio. 

DEAR Sm:-Under date of December 3rd you request my opinion as to what 
construction may be given to sections 4306 11nd 4307, General Code, as amended May 
5, 1911. You inquire specifically as follows: 

1. "Are the county commissioners authorized under said sections to 
allow a city solicitor compensation for his services rendered in state cases in 
the mayor's court. 

2. "Are the ll1St two words of section 4307 'shall allow' directory or 
mandatory in their application or construction?" 

You further advise that you have had a number of state cases within the last 
year and you inquire: 
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3. "Whether you should receive compensation, or may you receive com
pensation from the county commissioners for said cases." 

Section 4306, General Code, provides as follows: 

"The solicitor shall also be prosecuting attorney of the police or mayor's 
court. When council allows an assistant or assistants to the solicitor, he may 
designate an assistant or assibi:ants to act as prosecuting attorney or attorneys 
of the police or mayor's court. The person thus designated shall be subject 
to the approval of the city council." 

Section 4307, General Code, provides: 

"The prosecuting attorney of the police or mayor's court shall prosecute 
all cases brought before such court, and perform the same duties, as far as 
they are applicable thereto, as required of the prosecuting attorney of the 
county. The city solicitor or the assistant or assistants whom he may 
designate to act as prosecuting attorney or attorneys, of the police or mayor's 
court shall receive for this service such compensation as council may prescribe, 
and such additional compensation as the county commissioners shall allow." 

Prior to the amendment of sections 4306 and 4307, General Code, under date of 
May 5, 1911, I gave it as my opinion in an opinion rendered to the Ron. Warren J. 
McLaughlin, city solicitor, Lima, Ohio, under date of May 12, 1911, that the language 
of section 4307, General Code, providing for compensation by county commissioners 
did not apply to a city solicitor but solely to assistant city solicitor. However, since 
the amendment referred to I am now of the opinion that the county commissioners 
are now authorized under said S!Jctions to allow city solicitors compensation for their 
services rendered in state cases in mayor's court. 

Second. Section 4307, General Code, provides that the city solicitor shall receive 
for services as prosecuting attorney in the mayor's court such compensation as council 
may prescribe and such additional compensation as the county commissioners shall 
allow. 

While it is true that there is a seeming difference in the language between "may" 
and "shall" yet I am of the opinion that it is optional with the county commissioners 
as to whether or not they allow any additional compensation to a city solicitor for the 
prosecution of state cases in the mayor's court. Or, in other words, that the words 
"shall allow" are simply directory in their application or construction. 

Third. One of the meanings of compensation as given by the dictionary is: 

"To recompense or compensate for work or labor done." 

As you state that as city solicitor you have prosecuted a number of state cases in 
the mayor's court in the last year and as the law permits the county commissioners to 
allow additional compensation for such services I am of the opinion that you are 
entitled to receive compensation from the county commissioners for said cases should 
they see fit to allow you therefor. As I view it, the compensation provided for in 
section 4307, General Code, may be either fixed at a lump sum in advance, or as I view 
it, the more proper way by fixing the compensation after the services are performed. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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36. 

SINKING FUND TRUSTEES MAY NOT PURCHASE CITY BONDS ON 
CREDIT--cASH SALES. 

Under section 4514, General Code, trustees of the sinking fund are given power to 
invest all moneys received by them in specified bonds and under section 3922, General Code, 
a municipal corporation must first offer its bonds to said trustees before they may offer 
them for sale to other parties. 

Their powers, under section 45414, General Code, are restricted to the investment in 
this manner of moneys received by them and such power cannot be extended so as to allow 
them the right to purchase such bonds other than by the immediate payment of the amount due. 

Such board of trustees, therefore, may not purchase city bonds upon the agreement to 
pay for them at a future date. 

CoLUMBUs, Omo, December 7, 1912. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR S.R:-Under date of October 7 you submitted for my opinion the following 
question: 

"The board of the trustees of the sinking fund have since its organization 
bought all city bonds issued and have paid for same as the money was needed 
by the city. By this practice ten or fifteen thousand dollars has been earned 
and placed to the credit of the general sinking fund. This you can see has 
been quite an item. Query: Can the board of trustees of the sinking fund 
continue such practice, or will it be necessary to pay in full for all bonds at 
time of purchase from the city." 

Section 3922, General Code, provides that when a municipal corporation issues 
its bonds it shall first offer them to the trustees of the sinking fund and if said trustees 
decline to take the bonds the corporation shall then offer them to the board of com
missioners of the sinking fund of the city school districts. 

Sertion 3923, General Code, provides in part as follows: 

"Only after the refusal of all such officers to take all or any of such bonds 
at par and interest, bona fide for and to be held for the benefit of such cor
poration, sinking fund or debt, shall the bonds, or as many of them as remain, 
be advertised for public sale." 

Section 3924, General Code, provides that: 

"Sales of borids, other than to the trustees of the sinking fund of the city 
or to the board of commissioners of the sinking fund of the city school district 
as herein authorized, by any municipal cor}loration, shall be to the highest 
bidder after publication." 

In your inquiry you state that it has been a custom of the board of trustees of the 
sinking fund of your -city to buy all city bonds and to pay for them as the money was 
needed by the city. I do not believe that that is the intent of the statute. As I view 
it, the statute intends that the bonds shall be offered to such trustees and if accepted 
the money is forthwith to be paid. I am unable to view the matter in any other light. 
Section 3922, General Code, specifically provides that the bonds shall be offered to the 
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trUstees of the sinking fund at par and accrued interest, which must necessarily mean 
accrued interest to the day it is offered; i. e., such interest as has accrued since the 
issuance of the bond up to the day of acceptance thereof by the trustees. The entire 
sections to which I have referred in this opinion confirm me in the view that it is under
stood that the sale to the trustees of the sinking fund or to the board of commissioners 
of the sinking fund of the city school district shall be a cash transaction. 

This view is further strengthened by consideration of section 4514, General Code, 
wherein it is provided as follows: 

"The trustees of the sinking fund shall invest all moneys received by 
them in bonds of the United States, the state of Ohio, or of any municipal 
corporation, • school, township or county bonds, in such state, and hold in 
reserve only such sums as may be needed for effecting the terms of this title. 
All interest received by them shall be re-invested in like manner." 

Such section provides that the trustees shall invest all moneys received by them 
in the bonds specified and hold in reserve only such moneys as may be needed. It 
contemplates, therefore, that it is the duty of the trustees in taking over bond issued 
to have the money on hand with which to pay for the same and not to lend the credit 
of the trustees to the city in return for the bonds of such city. 

While it might be a saving to the city to permit the sinking fund trustees to hold 
the money which they should have paid for the bonds at the time of accepting the 
same until the money was needed by the city, yet, if such be the desire it will require 
legislative enactment so to provide. 

47. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

HOME RULE-WHAT IS A "PUBLIC UTILITY"-AN ICE MANUFACTURER 
IS NOT SUCH A PUBLIC UTILITY AS MAY BE CONDUCTED BY A 
MUNICIPALITY UNDER THE AMENDMENT TO THE CONSTITU
TION. 

A manufacturer of ice does not require a u;;e of public property nor the consent of the 
legislature, nor is such a business comprehended by the decisions defining utilities. 

'/'he manufacturer of ice is not such a public use as affects an entire community, so 
as to entitle such a business to be classed as a public utility, within the meaning of article 18, 
section 4, of the new Ohio constitution, providing for the ownership and operation of public 
utilities by municipal corporations. 

CoLUMBus, 0Hro, January: 8, 1913. 

HoN. DAVID H. JAMEs, City Solicitor, Martins Ferry, Ohio. 

DEAR SJR:-Under date of December 4, 1912, you inquire of this department as 
follows: 

"Is an ice manufactory conducted for the purpose of supplying ice to 
the inhabitants of a city, a public utility within the meaning of article 18, 
section 4, of the constitution, as recently amended? 

"May the city council, out of funds raised by general taxation, legally 
appropriate money for the purpose of constructing and operating a municipal 
ice manufactory to supply ice to the inhabitants of the city?" 
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The provision of the new constitution to be construed is contained in the amend
ment granting municipal Home rule. 

Section 4 of article 18 of the recently amended constitution of Ohio reads: 

"Any municipality may acquire, construct, own, lease and operate 
within or without its corporate limits, any public utility, the product or ser
vice of which is or is to be supplied to the municipality or its inhabitants, 
and may contract with others for any such product or service. The acquisi
tion of any such public utility may be by condemnation or otherwise, and a 
municipality may acquire thereby the use of, or full title to, the property and 
franchise of any company or person supplying to the municipality or its 
inhabitants the service or product of any such utility." 

This section of the constitution authorizes a municipal corporation to operate 
"any public utility the product or service of which is or is to be supplied to the munici
pality or its inhabitants." 

By virtue of this section a municipality is not authorized to operate any utility 
the product or service of which is to be supplied to the municipality or to its inhabit
ants, but its power to provide such service or product is limited to such utilities as are 
"public" in character. 

It is necessary to determine, therefore, whether or not the manufacture and 
distribution of ice can be classed as a "public utility" within the meaning of this con
stitutional provision. 

The courts and text writers do not lay down a rule by which a "public utility" 
may be tested in all cases. Each business or service must depend upon its own peculiar 
characteristics and the general principles as to what constitutes a "public use," or 
"public service" or "public utility" applied thereto. 

The cases pertaining to the exercise of the right of eminent domain have deter
mined various things to be a "public use." It is in this line of cases that the doctrine 
of a "public use" has been mostly applied. 

The difficulties that have confronted the courts and the text writers in defining 
the term "public use" is stated by Cooley on page 766, 768 and 769 of his work on 
Constitutional Limitations, where he says: 

"We find ourselves somewhat et sea, however, when we undertake to 
define, in the light of the judicial decisions, what constitutes a public use. 

"The reason of the case and the settled practice of free governments 
must be our guides in determining what is or is not to be regarded a public 
use; and that only can be considered such where the government is supplying 
its own needs or is furnishing facilities for its citizens in regard to those matters 
of public necessity, convenience or welfare, which, on account of their peculiar 
character, and the dijficuUy-perhaps impossibility-of making provision for 
them otherwise, it is alike proper, useful and needful for the government to prmride." 

Dillon in his work on Municipal Corporations, 5th Ed. says at section 1293: 

"The politico-economical question of municipal ownership and operation 
plays an important part in all public utilities, but does not require to be dis
cussed here. The funds of a municipality being derived from the people 
either by taxation, or by other revenue received for public purposes, there is, 
of course, the inherent condition attached to all public utilities constructed 
at the expense or on the credit of a municipality, that they should be public in 
character." 
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He here lays down the condition that the utility must be "public in character." 
At section 1292, he further says: 

"Whether the legislature in the United States can authorize a municipal
ity to carry on a business for the benefit of its inhabitants must be determined 
by considering whether the cafl)'ing on of such business can be regarded as a 
public service. This inquil)' underlies every attempt to confer upon a munic
ipality the power to exercise trading functions. If such a business is to be 
carried on, it must be with money raised by taxation, and it is settled in the 
United States that the legislature can authorize a municipality to tax its 
inhabitants only for public purposes. This is the uniform rule of law in the 
United States. It is not easy to determine in every instance whether a 
benefit conferred upon many individuals in a community can be called a 
"public service" within the meaning of the rule that taxes can be laid only 
for public purposes. In general, however, it may be said that the promotian by 
taxation of the private interests of many individuals is not a public service within 
the meaning of the constitutian." 

Pond in his work on Municipal Control of Public Utilities gives certain charac
teristics of a public use at page 89, where he says: 

"The rule of law is now universally accepted that when private property 
is devoted to a public use, it is subject to public regulation and control. 
Property is clothed with a public interest and devoted to a public use when 
used in a manner to make it of public consequence, and to affect the entire 
community. When one devotes property to a use in which the public has an 
interest, he virtually grants to the public an interest in that use, and must 
submit to public control for the common good tn the extent of the interest so 
granted." 

In Massachusetts it has been held that the manufacture and distribution of gas 
and electricity to the inhabitants of a town is a public use. And it is also held in said 
state that the purchase and sale of coal and wood for the use of the inhabitants is not 
a public service. These cases are well considered and will be liberally quoted from. 

In the case of Opinion of the Justices, 150 ~1ass. 592, it is held: 

"The legislature has the power under the constitution to authorize the 
cities and towns within the commonwealth to manufacture and distribute 
gas or electric light for use in their public streets and buildings and for sale to 
their inhabitants." 

On page 595 of the opinion, the justices say: 

"It is impossible to define with entire accuracy all the characteristics 
which distinguish a public service and a public use from services and uses 
which are private. The subject has been considered many times in the 
opinions of the court of which we are now the justices, and Lowell vs. Boston, 
(111 Mass.454) is a leading case. It is there said, that 'an appropriation 
of money raised by taxation, or of property taken by right of eminent domain, 
by way of gift to an individual for his own private uses exclusively, would 
clearly be an excess of legislative power,' that 'the promotion of the interests 
of individuals, either in respect of property or business, although it may 
result incidentally in the advancement of public welfare, is, in its essential 
character, a private and not a public object~' and the appropriation of prop-
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erty for turnpikes and railroads 'can only be justified by the public service 
thereby secured in the increased facilities for transportation of freight and 
passengers, of which the whole community may rightfully avail itself.' lt is 
said that the essential point is that a public service or use affects the inhabitants 
'as a community, and not merely as individuals.' " 

Also on page 597, the Justices further sa:y: 

"It is not necessarily an objection to a public work maintained by a city 
or town, that it incidentally benefits some individuals more than others, or 
that from the place of residence or for other reas:ms every inhabitant of the 
city or town cannot use it, if every inhabitant who is so situated that he can 
use it, has the same right to use it as the other inhabitants. It must after 
all be a question of kind and drgree whether the promotion of the interests of 
many individuals in the same c·ommunity constitute a public service or not. 
But in general it may be nid that matters which concern the welfare and con
venience of all the inhabitants of a city or town, and cannot be successfully dealt 
with without the aid of powers derived from the legislature, may be subjected to 
municipal control when the benefits received are such that each inhabitant needs 
them and may participate in them, and it is for the interest of each inhabitant 
that others as well as himself should possess and enjoy them." 

In Opinion of the Justices, 155 Mass. 598, it is held: 

"By Field, C. J., Allen, Knowlton, Morton and Lathrop, J. J. The 
legislature has not the power, under the constitution, to authorize the cities 
and towns within the commonwealth to buy coal and wood for the purpose 
of sale to their inhabitants for fuel. · 

"By Holmes, J. The legislature has the power to give such authority. 
"By Barker, J. The legislature cannot authorize towns and cities to 

engage in trade merely that it may be better carried on; but may authorize 
them to deal in fuel, if the necessities of the people can be met only in that way'' 

The majority of the justices deny the right of the legislature to grant to a munic
ipality the right to engage in the business of buying and selling coal for the use of its 
inhabitants. One justice dissents in toto and another justice modifies the holding so 
as to permit the municipality to furnish coal and wood for fuel "if the necessities of 
the people can be met only in that way.'' This latter view was followed in a later 
case, to-wit, Opinion of the Justices, 182 Mass. 605, in which it was held that the 
legislature had the power to grant to municipalities the right to supply fuel to its 
inhabitants in case of a scarcity falling short of a famine, but creating widespread and 
general distress. Such a situation is not now presented in your inquiry. 

In the opinion of the majority of the justices in 155 Mass. 59i3, supra., they say 
at pages 601 and 602: 

"Whether the legislature can authorize a city or town to buy coal and 
wood, and to sell them to its inhabitants for fuel, must be determined by 
considering whether the carrying on of such a business for the benefit of the 
inhabitants can be regarded as a public service. This inquiry underlies all 
the questions on which our opinion is required. If such a business is to be 
carried on, it must be with money raised by taxation. It is settled that the 
legislature can authorize a city or town to tax its inhabitants only for public 
purposes. This is not only the law of this commonwealth, but of the states 
generally and of the United States. 
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"It is not easy to determine in every case whether a benefit conferred 
upon many individuals in a community can be called a public service within 
the meaning of the rule that taxes can be laid only for public purposes. In 
general, however, it may be said that the promotion by taxation of the private 
interests of many individuals is not a public service within the meaning of the 
constitution." 

Also on page 602, they further say: 

"There are nowhere in the constitution any provisions which tend to 
show that the government was established for the purpose of carrying on the 
buying and selling of such merchandise as at the time when the constitution 
was adopted was usually bought and sold by individuals, and with which 
individuals were able to supply the community, no matter how essential the 
business might be to the welfare of the inhabitants. The object of the con
stitution was to protect individtuls in their rights to carry on the customary 
business of life, rather than to authorize the commo~wealth of the 'towns, 
parishes, precincts and other bodies politic' to undertake what had usually 
been left to the private enterpriess of individuals." 

On page 605 the justices further say: 

"In the opinion given to the house of representatives on May 27, 1890, 
which is printed in 150 Mass. 592, the justices advised that the manufacture 
and distribution of gas and electricity for furnishing light to the inhabitants 
of cities and towns might properly be regarded as constituting a public service. 
It was there said: 'It must often be a question of kind and degree whether 
the promotion of the interests of many individuals in the same community 
constitute a public service or not.' Gas or electricity for fumishing light has 
in recent times become a most convenient means of lighting both public and 
private buildings, streets and grounds. It is impracticable that each indi
vidual should manufacture gas or electricity for himself, but this can best be 
done by some company or the municipality for a considerable territory, and 
for the use of both the municipality itself and the inhabitants. Everybody 
who chooses within that territory cannot be permitted to manufacture and 
distribute gas or electricity for the public use or the use of other persons, as 
it is distributed by means of pipes and wires, and the number who properly 
can be permitted to lay pipes or wires in a given territory must be limited to 
one, or at most to a few persons or corporations. The pipes or wires must be 
laid in or over the public ways; or in or over land taken for the purpose, which 
may require the exercise of the right of eminent doma.in." 

On page 606 they further say: 

"But when the constitution was adopted the buying and selling of wood 
and coal for fuel was a well known form of private business, which was gener
ally carried on as other kinds of business were carried on; and is now carried 
on in much the same manner as it was then. It was and is a kind of business 
which in its relations to the community did not and does not differ essentially 
from the business of buying and selling any other of the necessities of life. 
Although all kinds of business may be regulated by the legislature, yet to buy 
and sell coal and wood for fuel requires no authority from the legislature, and 
requires the exercise of no powers derived from the legislature, and every person 
who chooses can engage in it in the same manner as in the buying and seUing of 
other merchandise." 
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These cases lay down certain rules and tests as to what constitutes a public service 
which the business of manufacturing and distributing of ice cannot meet. 

It is not necessary to rely solely upon the decisions of one state. 
In Baker vs. City of Grand Rapids, 142 Mich. 687, it is held: 

"A city has the right, through its board of poor commissioners, to provide 
fuel for needy citizens, and in emergency, when a coal famine seems imminent, is 
authorized to purchase such amount of fuel, in any market, as is necessary for 
that purpose; but it cannot enter into a commercial enterprise by buying and 
selling coal to its citizens as a business, thereby entering into competition with 
dealers in coal, since such a use of public funds is not for a public purpose." 

While the term "public use" as used in the law of eminent domain may not in all 
cases be synonymous with the term "public utility" as used in the municipal owner
ship provision of the constitution, yet there is sufficient similarity in their meaning and 
application that it is safe and proper to look to the definition of "public use" as used 
in the law of eminent domain to ascertBin the principles which will apply to determine 
whether or not a certain service or product can be considered a public service, of the 
means of supplying the same a "public utility." 

At section 252 of Lewis on Eminent Domain, 3 Ed., he says: 

"It is easily determined, as has been shown in the two preceding sections, 
that private property can be taken only for public use, and that what is a 
public use is a question for the courts. When, however, we come to seek for 
the principles upon which the question of public use is to be determined, or 
to define the words 'public use' in the light of judicial decisions, we find our
selves utterly at sea. 'No question has ever been submitted to the courts,' 
says one authority, 'upon which there is a greater variety and conflict of 
reasoning and results than that presented as to the meaning of the words 
''public use," as found in the different state constitutions regulating the right 
of eminent domain.' A perusal of the cases c1ted in this chapter will verify 
this statement. Courts have generally avoided and wisely so, the enuncia
tion of general principles or the giving of general definitions which might prove 
stumbling blocks in subsequent cases or work mischief in their practical 
application. It is the duty of courts simply to apply the law to the case in 
hand. But every decision necessarily proceeds upon the basis of certain 
general principles, which whether expressed or not, are capable of being dis
covered and applied to future cases.'' 

Also at section 257, he further says: 

"The different views which have been taken of. the words 'public use' 
resolve themselves into two classes; one holding that there must be a use or 
right of use on the part of the public or some limited portion of it, the other 
holding that they are equivalent to public benefit, utility or advantage." 

And at section 258: 

"It is of course impossible to reconcile these different views, and the 
question is, which is correct. 

"The use of a thing is strictly and properly the employment or applica
tion of the thing in some manner. The public use of anything is the employ
ment or application of the thing by the public. Public use means the same 



ANNUAL REPORT OF THE A.TTOR~'EY GE~'ERAL. 1463 

as use by the public, and this it seems to us is the construction the words 
should receive in the constitutional provision in question. The reasons which 
incline us to this view are: First, that it accords with the primary and more 
commonly understood meaning of the words; second, it accords with the 
general practice in regard to taking private property for public use in vogue 
when the phrase was first brought into use in the earlier constitutions; third, 
it is the only view which gives the words any force as a limitation or renders 
them capable of any definite and practical application. · 

"If the constitution means that private property can be taken only for 
use by the public, it affords a definite guide to both the legislature and the 
courts. Though the property is vested in private individuals or corporations, 
the public retain certain definite rights to its use or enjoyment, and to that 
extent it remains under the control of the legislature. If no such rights are 
secured to the public, then the property is not taken for public use and the act 
of appropriation is void. 

"On the other hand, if the c~nstitution means that private property may 
be taken for any purpose of public benefit and utility, what limit is there to 
the power of the legislature?" 

In Farmers Market Co. vs. Philadelphia and Reading Terminal Co., 10 Pa., cir
cuit court, 25, this test of a public use is given: 

"Not every use from which the public may incidentally and temporarily 
derive an advantage or benefit or convenience during the pleasure of the owner 
of the property and from which they may be excluded at the mere caprice of 
the owner is a public use. The test whether a use is public or not is whether 
a public trust is imposed upon the property-whether the public have a legal 
right to the use which cannot be gainssaid or denied or withdrawn at the 
pleasure of the owner." 

This decision is not by the highest court of Pennsylvania, but is it quoted with 
approval in Amsperger vs. Crawford, 101 Md., 247, where it is held: 

"A public use of property means, not a use that will be to the interest or 
to the advantage of the public, but a use of the property by the public." 

Pearce, J., says on page 253: 

"We agree with the Pennsylvania court (Farmers Market Co. vs. Phil. 
R.T. Co., 10 Pa. Cr. Ct. 25), that 'the test whether a use is public or not, is 
whether a public trust is imposed upon the property, whether the public has 
a legal right to the use, which cannot be gainsaid or denied or withdrawn at 
the pleasure of the owner.' And we held with the New York court (Matter 
of Niagara Falls, 108 N. Y. 375) that 'the expressions, public interest and 
public use are not synonymous, that the establishmerlt' of mills and manufac
tories, the building of churches and hotels and other similar enterprises are 
more or less matters of public concern and promote in a general sense the 
public welfare. But they lie without the domain of public uses for which 
private ownership may be displaced by compulsory proceedings.'' 

In order for a utility to be public it must have certain i~erent cha.racteristics. 
Not every utility which is of benefit or interest to the public can be considered a "public 
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utility." Every individual in a community is interested in securing the necessities of 
life, and any service which permits him to secure these is of public benefit. But that 
alone does not make the means of supplying such necessity of life a "public utility." 

In the law of eminent domain the following have been generally held to be public 
uses: Highways and roads; railroads; telegraph and telephone lines; water works; 
canals and waterways; drains; levees and sewers; ferries; oil pipe lines; electric light 
plants and gas works. All of these have certain characteristics which distinguish them 
from uses which are considered private. In order to carry on the most of these the 
consent of the government must be first secured. Many of them use the public high
ways for their pipes, poles, wires and tracks. In all of them the government retains 
the right to regulate and control. The corporation or persons who supply any of these 
things must supply them to all who care to use their facilities. 

In order for a person or corporation to manufacture or distribute ice it is not 
necessary to first secure the consent of the government. An ice manufacturer does 
not use the streets of a city in the same manner as a water works, or electric light or 
gas company, or a street railway uses them. The ice manufacturer uses the streets 
for his wagons but he has no property permanently in the streets as the others have. 
The state or city does not exercise the same control over the manufacturer and dis
tributor of ice that it exercises over street railways, electric light and gas plants. 

The business of manufacturing and distributing ice has the characteristics of a 
private business and it has not the characteristics of a public service. 

It is, therefore, my opinion that a municipality cannot engage in the business of 
manufacturing and distributing ice to its inhabitants.. Such a business is not a "public 
utility" within the meaning of section 4, article 18, of the new Ohio constitution. 

With this construction of this section it is not necessary to determine whether or 
not this provision of the constitution is self-executing. 

60. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE COMMISSION-TEMPORARY APPOINTEE IN THE DE
PARTMENT OF PUBLIC SERVICE DOES NOT OBTAIN PERMANENT 
POSITION BY MERE PASSAGE OF EXAMINATION. 

Under section 4481, General Code, appointments to position in the classified service 
in municipal corporations, must be made from a list of three candidates, certified by the 
commission to the appointing authorities. 

Under section 44881, General Code, however, when there are no eligible names for 
certification to the vacancy, upon the list of the commission, a temporary appointment may 
be made. A person so temporarily appointed, however, does not acquire a right to perma
nency in the position by the mere fact of a certification from the civil service commission, 
that he has successfully passed their examination; on the contrary a permanent position 
must be filled in accordance with section 4481, General Code, by selection from eligible 
names certified by the ciuil service commission. 

CoLUMBus, OHIO, December 30, 1912. 

HoN. FRED S. ScOTT, City Solicitor, Nelsonville, Ohio. 

DEAR SIR:-Under date of December 4, 1912, you submit the following inquiry to 
this department: 
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"On the first day of January, A. D., 1912, the director of public service 
appointed E. P. to the position of water-lineman (water works department), 
of the city of Xelsonville, Ohio, the water-lineman having resigned, January 
first, A. D., 1912, and there were no applicants to certify from on the roster 
of the civil service commission of said city. 

On the first of Xovember, A. D., 1912, a civil service commission for the 
city of N"elsonville was held, and said E. P. took the civil service examina
tion, and was notified by the said civil service commissioners, that he had 
passed a successful examination. 

"On the first of December, A. D., 1912, the director of public service for
warded to the said civil service commissioners a certificate of appointment, 
a copy of which I hereunto attach and make a part of this communication. 

"I request your opinion as to whether or not, it is necessary for the di
rector of public service to certify to said civil service commission a vacancy 
in the position of water-lineman; or is said E. P. an incumbent duly there in 
the said position." 

The certificate of appointment enclosed is dated December first, 1912, but states 
that the appointment was made on January first, 1912. This was before the appointee 
took the civil service examination. It is conceded that the position in question is in 
the classified service of the city. 

Section 4481, General Code, provides the manner of appointment when a vacancy 
occurs in a position in the classified service. Said section reads: 

"Appointments shall be made in the following manner: The appointing 
board or officer shall notify the commission of any vacancy to be filled. The 
commission shall thereupon certify to such board or officer the three candi
dates graded highest in the respective lists as shown by the result of such ex
amination. Such board or officer shall thereupon appoint one of the three 
so certified. Grades and standings so establishJd shall remain the grades for 
a period of six months, or longer if the commission determines, and in suc
ceeding notifications of vacancies, candidates not selected may be dropped by 
the commission after having been certJified a total of three times." 

Before an appointment can be made to a position in the classified service the ap
pointing officer must notify the civil service commission of the vacancy and thereupon 
the commission shall certify three candidates from the proper list. 

In your case it does not appear that any notice was given to the commission of any 
vacancy. Neither does it appear that the civil service commission certified any names 
eligible for appointment. 

It appears that when the vacancy first occurred there was no name upon the eli
gible list to be certified. Thereupon the director of public service made a temporary 
appointment under section 4488, General Code, which provides: 

"To prevent the stoppage of public business or to meet extraordinary ex
igencies, as provided in this title, the mayor may make temporary appoint
ments." 

Such temporary appointee could only hold the position until such time as the 
civil service commission could certify the candidates from its classified list. After his 
appointment the temporary appointee took the civil service examination and became 
eligible for appointment to the regular position. After such eligibility a certifica.e of 
appointment was made to the civil service commission, but this certificate attempts 
to have the appointment date back to January first, which date was before the time 
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when such appointee took the civil service examination. It is evident that the name 
of such appointee was not certified to the appointing officer after the appointee took 
examination. This is essential in order to make an appointment other than a tem
porary appointment. The appointee in question may not have been one of the three 
highest in grade on the eligible list, and may not have been one of the three to be cer
tified. 

It is contended that because there was no name "upon the eligible list on January 
1, 1912, when the appointment was made, such appointment was legal and the ap
pointee would have the protection of the civil service law as to removal. The st<J.tutes 
do not make an exception as to the manner of appointment when no name is upon the 
eligible list. On the co)ltrary section 4488, General Code, provides for temporary 
appointments until such time as eligible names can be supplied and' the appointment 
made in the regular way. Such temporary appointees are not subject to civil service 
regulation and they do not come within the protection of said laws. 

The fact that no person has ever taken an examination for a particular position 
does not dispense with the necessity of making the appointment thereto after exami
nation and certification by the civil service commission as required by sections 4480 
and 4481, General Code. The purpose of the civil service law to apply a test of merit 
to appointees cannot be evaded because no name is upon the eligible list. When a 
vacancy occurs and there is no name upon the eligible list, an examination should be 
held to supply such names. 

The director of public service should notify the civil service commission that there 
is a vacancy and thereupon the civil service commission should certify three names 
if it has such on its eligible list for such position. As held heretofore by this depart
ment, if there are less than three names on the eligible list the commission may certify 
the names they have, and the director of public service may make an appointment 
from such name or names, but he is not required to make an appointment from such 
name or names unless three names are certified to him. 

Unless the person in question has been certified for appointment by the civil serv
ice commission after examination, and the appointment thereafter made he is not ap
pointed to the regular position, and he is not protected by the civil service laws. 

69. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC SERVICE DIRECTOR-EMPLOYMENT OF ENGINEER FOR PRE
PARING PLANS FOR MUNICIPAL WATER WORKS PLANT-FIXING 
OF COMPENSATION BY COUNCIL. 

The work of preparing plans, specijieations and estimates for municipal water warks 
plant, must be conducted by the director of public service, in accordance with section 4326, 
General Code. The employment of an engineer for said wark, in accordance with section 
3428, General Code, need not be authorized by council. The compensation of such engineer, 
however, must be fixed by council, in accardance with section 4314, General Code. 

CoLUMBUS, Omo, February 11, 1913. 

Hox. J. F. NEn,Ax, City Solicitor, Hamilton, Ohio. 

l\'[y DEAR Sm:-I beg to acknowledge receipt of your letter of January 3rd, in 
which you request my opinion upon the following question: 
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"Should the council or should the director of public service employ an 
engineer for the purpose of preparing plans, specifications and estimates of 
cost, and supervising the work in connection with the making of certain im
provements in municipal water works plants? 

If the director of public service should exercise the power, to what extent 
is his authority limited by the provisions of section 4328 of the General 
Code?" 

I quote the following provisions of the law, most of which are cited by you in your 
letter: 

"Section 4324. The director of public service shall manage and super
vise all public works and undertakings of the city, except as otherwise provided 
by law, * * * 

"Section 4325. The director of public service shall supervise the im
provement * * "' of streets * * * and the construction of public 
improvements * * * except those having reference to the department 
of public safety, or as otherwise provided in this title. 

"Section 4326. The director of public service shall manage municipal 
undertakings * * * and shall make and preserve surveys, maps, plans, 
drawings and estimates. He shall supervise the construction and have charge 
of the maintenance of public buildings and other property of the corporation 
not otherwise provided for in this title. He shall have the management of all 
other matters provided by the council in connection with the public service 
of the city." 

"Section 4327. The director of public service may * * * deter
mine the number of * * * engineers * * * necessary for the exe
cution of the work and the performance of the duties of his department. 

"Section 4211. The powers of council shall be legislative only, and it 
shall perform no administrative duties whatever and it shall neither appoint 
nor confirm any officer or employe in the city government except those of its 
own body, except as is otherwise provided by this title. * * *" 

"Section 4328. The director of public service may make any contract 
or purchase supplies or material * * • for any work under the supervision 
of that department not involving more than five hundred dollars. When an 
expenditure within the. department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, certain formalities shall be 
observed. * ,;. '"" 

In my opinion, it is perfectly clear from these sections that the work of preparing 
the plans, specifications and estimates for a contemplated improvement of the kind 
you mention is within the department of public service, so that council has nothin!( 
more to do with the matter after it has authorized the improvement than to require the 
director of public service through the engineering department to have the necessary 
services performed. It is immaterial, so far as council is concerned, whether the di
rector did this by use of his regular force or by the employment of additional men or 
consulting experts. 

In my opinion, a consulting engineer employed on work of this sort is, in contem
plation of law, a member of the department of public service specially employed as such. 
That being the case, his employment is not to be regarded as a contract within the 
meaning of section 4328, but as an arrangement for the compensation of the person 
employed in the department. That being the case, it is not necessary for council 
specifically to authorize the employment in case it involves an expenditure of more than 
five hundred dollars. 
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However, such employment may not be made unless the council has, in pursuance 
of the power vested in it by section 4314 of the General Code (which I do not quote), 
fixed the compensation pertaining to the position of the person specially employed. 
Such compensation may be fixed by council in any reasonable way, either by pres
cribing the amount to be paid per diem or by fixing a monthly or annual salary. 

84. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

A.ttorney General. 

DIRECTOR OF PUBLIC SERVICE AND THE COUNCIL-LATTER MUST 
DETERMINE MATERIALS FOR STREET IMPROVEMENT- NO 
POWER IN DIRECTOR OF PUBLIC SERVICE TO CHANGE SAME. 

Under section 3825, General Code, in the ordinance determining to proceed, council 
must set forth, the character and materials which may be bid on for the street improvement. 
This power is legislative and the director of public service is not permitted to make a change 
as to the materials specified by council. 

Council may select several materials, however, and allow the director of public service 
to clwose between them. 

Section 4331, General Code, providing that the director of public service may make 
alterations or modifications in a contract under certain conditions, when it becomes neces
sary, can be construed only to allow changes in plans and specifications when emergency 
requires. 

CoLUMBus, OHIO, February 3, 1913. 

HoN. G. T. THoMAs, City Solicitor, Troy, Ohio. 

DEAR StR:-Your favor of January 27, 1913, is received in which you inquire: 

"Every step so far has been taken for the improvement of a street. The 
plans were made by the council as provided in section 3815 and approved, 
and the ordinance passed as provided in section 3825, setting forth in specific 
terms and of what materials this street should be built. ' 

"A member of the board of public accounting called the notice of the 
director of public service to section 4331, General Code, and I am informed 
that it is contended that the director of public service can change the plans 
and materials without the consent of council or any one else. 

"If section 4331 will bear that construction, then sections 3616, 3629, 3815 
and 3825 are of no avail, and all the power council has is to order the street 
improved and furnish the funds to do it with. · 

"Section 4331 might mean, if the construction given it by the 'learned 
adviser' was the law, that the city council, after causing to be made and 
approved, plans and specifications for a paved brick street and ordering it 
constructed, then the director might conclude (without the intervention of 
council, the law making power), that a concrete or asphalt street was a better 
street, arid change the contract and b.uild some kind of street to suit his idea 
of a better street than the brick street the council ordered constructed." 

You refer to and quote from a number of sections of the General Code. These 
with others will be referred to in this opinion. 

The questions involved in your inquiry are: 
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First-Has council the power to determine the particular material with which a 
street may be paved? 

Second-Can the director of public service select a material for the paving of a 
street other than that prescribed by council in the ordinance to proceed with the 
improvement? 

Section 3616, General Code, provides: 

"All municipal corporations shall have the general powers mentioned in 
this chapter, and council may provide by ordinance or resolution for the 
exercise and enforcement of them." 

Section 3629, General Code, provides: 

"To lay off, establish, plat, grade, open, widen, narrow, straighten, 
extend, improve, keep in order and repair, light, clean and sprinkle, streets, 
alleys, public grounds, places and buildings, wharves, landings, docks, bridges, 
viaducts and market places within the corporation, including any portion of 
any turnpike or plank road therein, surrendered to or condemned by the 
corporation." 

Section 3714, General Code, provides: 

"::\lunicipal corporations shall have speCial power to regulate the use of 
the streets, to be exercised in the manner provided by law. The council shall 
have the care, supervision and control of public highways, streets, avenues, 
alleys, sidewalks, public grounds, bridges, aqueducts and viaducts within the 
corporation, and shall cause them to be kept open, in repair, and free from 
nuisance." 

These sections give some of the general powers of council, but do not go so far as 
to authorize council to select the material with which a street may be improved. 

Section 4324, General Code, provides: 

"The director of public service shall manage and supervise all publie 
works and undertakings of the city, except as otherwise provided by law, and 
shall have all powers and perform all duties conferred upon him by law. He 
shall keep a record of his proceedings, a copy of which, certified by him, shall 
be competent evidence in all courts." 

Section 4325, General Code, provides: 

"The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, land
ings, market houses, bridges, viaducts, aqueducts, sidewalks, play grounds, 
sewers, drains, ditches, culverts, ship channels, streams and water courses, 
the lighting, sprinkling and cleaning of public places, the construction o£ 
public improvements and public works, except those having reference to the 
department of public safety, or as otherwise provided in this title." 

By virtue of sections 4324 and 4325, General Code, the director of public service 
is authorized to supervise the improvement and repair of the streets. They do not, 
however, specifically authorize him to select the material with which the streets are to 
be improved. 

Section 3814, General Code, provides: 
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"When it is deemed necessary by a municipality to make a public im
provement to be paid for in whole or in part by special assessments, council 
shall declare the necessity thereof by resolution~ three-fourths of the members 
elected thereto concurring, except as otherwise herein provided. Such reso
lution shall be published as other resolutions, .but shall take effect upon its 
first publication." 

Section 3815, General Code, provides: 

"Such resolution shall determine the general nature of the improvement, 
what shall be the grade of the street, alley, or other public place to be im
proved, the grade or elevatiop of the curbs, and shall approve the plans, 
specifications, estimates and profiles for the proposed improvement. In such 
resolution council shall also determine the method of the assessment, the mode 
of payment, and whether or not bonds shall be issued in anticipation of the 
collection thereof. Assessments for any improvement may be payable in one 
to ten installments at such time as council prescribes." 

Sections 3814 and 3815, General Code, have reference to the preliminary resolu
tions of council for the improvements. 

Your question is to be determined by a proper construction of the provisions of 
sections 3825 and 4331, General Code. 

Section 4331, General Code, provides: 

"When it becomes necessary in the opmwn of the director of public 
service, in the prosecution of any work or improvement under contract, to 
make alterations or modifications in such contract, such alterations or modi
fications shall only be made upon the order of such director, but such order 
shall be of no effect until the price to be paid for the work and material, or 
both, under the altered or modified contract, has been agreed upon in writing 
and signed by the contractor and the director on behalf of the corporation, 
and approved by the board of control, as provided by law." 

By virtue of this section the director of public service is authorized to make altera
tions or modifications of a contract when in his opinion such changes become necessary, 
"in the prosecution of any work or improvement under contract." This provision 
contemplates changes which become necessary after the contract for the improvement 
has been entered into. It does not contemplate a complete change in the materials 
to be used in the improvement. 

It often occurs that as work progresses upon an improvement changes in the plans 
and specifications become necessary. Certain contingencies may arise that will require 
a more or less alteration in the plans. Section 4331, General Code, covers such con
tingencies. 

By virtue of section 3825, General Code, certain matters must be contained in 
the ordinance to proceed with the improvement. Said section reads: 

"If the council decides to proceed with the improvement, an ordinance for 
the purpose shall be passed. Such ordinance shall set forth specifically the 
lots and lands to be assessed for the improvement, shall contain a statement 
of the general nature of the improvement, the character of the materials which 
may be bid upon therefor, the mode of payment therefor, a reference to the 
resolution theretofore passed for such improvement with date of its passage, 
and a statement of the intention of council to proceed therewith in accordance 
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with such resolution and in accordance with the plans, specifications, esti
mates and profiles provided for such improvement." 

This section authorizes council to set forth in such ordinance "the character of the 
materials which may be bid upon therefor." 

I do not find any case which decides the proposition submitted by you, but this 
section has been construed by the courts and these decisions will aid in reaching a con
clusion in reference to your inquiry. 

In case of Emmert vs. City of Elyria, 74 Ohio St., 185, the first syllabus reads: 

"A statement in an ordinance, providing for the improvement of a street 
by paving, that the paving material shall be asphalt, brick or other material 
as may thereafter be determined, meets the requirement of section .l.l of the 
municipal code (1536-215, Revised Statutes, Bates 5th ed.), that the ordinance 
shall contain a statement of the general nature of the improvement and the 
character of the materials which may be bid upon therefor." 

In that case the selection of the material was in effect left to the board of public 
service. 

In Scott vs. Hamilton (City), 19 Cir. Dec. 652, it is held: 

"A board of public service, where required by a street improvement 
ordinance to choose one of three materials after bids were received, performs 
only a ministerial act, and as the agent of the city council executes its 
legislative command. 

"There is no statutory provision requiring that the discretion of the board 
of public service in the selection of material for the impro.;,ement of a street 
shall be controlled by the wish of the property owners, and where the board 
exercises its discretion in good faith, its decisions cannot be interfered with 
by the courts." 

On pages 653 and 654, Giffen, J., says: 

"The question to be considered is, whether the city council is required 
by statute to designate the pruticular material of which the street is to be con
structed before bids can be received. Section 53 of the municipal code (Lan. 
3606; B. 1536-215), as passed· October 22, 1902, provides as follows: 

"At the expiration of the time limited for filing claims for damages, * * * 
the council shall determine whether it will proceed with the proposed im
provement or not, * * * and if it decides to proceed therewith, an or
dinance " * * shall contain a statement of the general nature of the im
provement and the character of the materials thereof. 

"The same section as amended April 19, 1904, (97 0. L. 122), provides 
that: 

"The ordinance shall contain a statement of the general nature of the 
improvement and the charvcter of the materials which may be bid upon 
therefor. 

"The intention of the legislature as expressed either in the original sec
tion or l.l.S amended, wvs evidently to authorize council to designate, not the 
particular material with which the street should be paved, but to state the 
general character of the same. It is said, however, it is the policy of the mu
nicipal code to keep separate and distinct legislative and executive function; 
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that the former was conferred upon the city council and the latter 
upon the board of public service; and that by the ordinance directing the 
board of public service to receive bids on three different kinds of material for 
the improvement, the council delegated its authority to the board of public 
service·without legal sanction." 

On page 655, he further says: 

"Under these decisions we think that the board of public ser>'ice, al
though required by the ordinance to choose one of these materials after· the 
bids were received, only performed a ministerial act and as the agent of the 
city council executed its legislative command. 

"After council had determined what materials would be suitable for the 
particular improvement, the wisdom of receiving bids upon more than one kind 
is found in the fact that greater competition is hereby secured, and that the 
relative amount of the respective bids, may determine the particular material 
to be used." 

In the same case the common pleas court as reported in Scott vs. Hamilton (City), 
16 Ohio Dec. 660, held: 

The powers of a city council are legislative and those of the board o( 
public service administrative. But where a council passes an ordinance for 
the paving of a street and names the materials to be used therefor in the alter
native, the board of public service may receive bids in the alternative and 
select the materi;Js it prefers. This is a carrying out of the will of the council, 
as its agent, and is not the exercise of legislative power illegally delegated. 

"The law of Ohio confers upon the members of the board of public serv
ice of a city, acting as a board, the power to select the material with which 
the streets shall be paved. The members of the board need not consult the 
property owners on this point and the court will disturb their selection only 
for fraud or collusion, or such gross negligence as amounts to fraud." 

On page 666, Belden, J., says: 

"Now the question in this case is, whether council has acted. Undoubt
edly if council would pass an ordina nee declaring East High street should be 
paved, and name no material, that would not give the board of public serv
ice power to select the material. But here they have named three materials, 
in the alternative. Council has named them-not simply the board of public 
service-but the legislltive body has named the three materi<tls, and the 
question is whether delegation of power to select one of three materials named 
is delegation of legislative authority". 

On page 668, he further says: 

"So in this case when the city council designated the kind of materials 
to be used, in the alternative, its agents, the board of public service, had the 
right to makre a selection, and when made, such selection became the material 
chosen by the city council. The contract is binding upon the city, because 
the city council, the local legislature, authorized the selection of the material. 

"The contract required the authority of council, but after that authority 
was given the execution of the contract devolved upon the board of public 
service. 
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"The voice which speaks the will of the municipality is the council, but 
the hand which records that expression is the board of public service." 

In each of the above cases council named more than one material in the ordinance. 
The final choice was left to the board of public service. Where council named certain 
materials the choice of the board was confined to those particular materials. 

Council did not, in either of the above cited cases, limit the board to one certain 
kind of paving and the right of council so to do was not determined. 

Council is the legislative body of the municipnlity. The director of public service 
is an administrative officer. H is seen that when the d1rector of public service selects 
one of three materials named by council he is performing a ministerial act and not a 
legislative act. ills choice, however, is limited to the materials named by council in 
the ordinance. If he selects a material other than that named by council, where 
council specifically names certain materials, he would be performimg a legislative act 
and would be encroaching upon the power of council. 

By Virtue of section 3825, General Code, council is authorized to determine the 
character of the materials which may be bid upon for the improvement. Under this 
authority council could select one specific material, or it could name two or more kinds 
of material and leave the final choice to the director of public service. The director 
of public service has no power to change the material where council has named a specific 
kind of paving to be used in the improvement. 

Therefore, where the council of a city determines in the ordinance to proceed with 
an improvement, that a street shall be paved with a certain kind of paving, the di
rector of public service is not authorized to contract for a different kind of paving for 
such street. 

94. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-DISTRIBUTION OF EXCESS FUNDS RAISED 
BY BOND ISSUE-PAYMENT INTO CONTINGENT FUND FROM 
SINIGNG FUND-PREMIUM AND ACCRUED INTEREST. 

Section 2295, General Code, provides that all moneys from both principal and prem
iums on the sale of bonds (by a board of education) shall be credited to the fund on account 
of which the bonds are issued and sold. Such premiums and accrued interest must be 
applied to the fund created by the sale of bonds and not to the sinking fund. 

Section 7603, General Code, provides that "moneys coming from sources not enum
erated herein shall be placed in the contingent fund." 1'his is the only section in any way 
bearing upon the distribution of an unexpended surplus in a fund raised by a bond issued 
by a board of education, and therefore, under the technical construction of the statute, such 
unexpended surplus must be paid into the contingent fund. Such a procedure, however, 
is in conflict with sound business principles and with the procedure outlined by the statutes, 
with reference to the disposition of such funds in other taxable districts, and the better 
course would be to credit such surplus to the sinking fund, for the purpose of devoting the 
same to the reduction of the bonded indebtedness upon the theory that specific provision 
therefor has been m_istakenly omitted from the statutes. 

CoLUMBUS, OHio, February 17, 1913. 

HoN. W. J. TossELL, City Solicitor, Norwalk, Ohio. 

DEAR Sm:-1 regret that pressure of business due to the legislative session has 

17-Vol. 11-A. G. 
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retarded my consideration of the questions asked in your letter of November 19th, 
receipt whereof is acknowledged. The questions are as follows: 

"(1). May not the premium and accrued interest of school bonds be 
applied to the payment of the bonded indebtedness of the school district not
witfurtanding the last sentence of General Code 2295, providing that such pro
ceeds should be credited to the fund on account of which the bonds are issued 
and sold? 

"(2). What should be done with excess funds raised by a bond issue to 
build a school house? May not the excess be used to reduce the bonded 
indebtedness?" 

These questions, which may be considered together. invite comparison of the 
statutes relating to the exercise of the borrowing power by school districts with those 
of a siicilar character relating to municipal corporations. You have yourself referred 
to the only section which contains any express provisions respecting the powers and 
duties of school district officers in relation to the management of a fund created by a 
sale of school district bonds. The sentence to which you refer is as follows: 

"All moneys from both principal and premiums on the sale of such bonds, 
shall be credited to the fund on account of which the bonds are issued and 
sold." 

Referring to the previous section, section 2294, General Code, it is ascertained that 
the antecedent of the word "such" is ''bonds issued by boards of county commissioners, 
boards of education, or commissioners of free turnpikes." It is very clear, therefore, 
that the last sentence of section 2295 defines the duty of the clerk of a school district 
with relation to the disposition of the premiums and accrued interest received by a 
board of- education from the sale of an issue of the bonds of a school district. 

The comparison which I have already suggested is extremely interesting in this 
connection. Section 2295 above quoted is the only section relating in any way to 
the subject-matter of either of your questions. Neither the statutes authorizing the 
school districts to issue bonds nor those prescribing the machinery of payment of 
bonded indebtedness of a school district through the agency of a sinking fund com
mission contain any other provisions whatever upon the general subject. I invite 
your attention now to the provisions of sections 3932 and 3804, General Code, which 
are as follows: 

"Section 3932. Premiums and accrued interest received by the corpora
tion from a sale of its bonds shall be transferred to the trustee of the sinking 
fund to be by them applied on the bonded debt and interest account of the 
corporation, but the premiums and accrued interest upon bonds issued for 
special assessments shall be applied by the trustees of the sinking fund to the 
payment of the principal and interest of those bonds and no other. 

"Section 3804. When any unexpended balance remaining in a fund 
created by an issue of bonds, the whole or part of the bonds are still outstand
ing, unpaid, and unprovided for. is no longer needed for the purpose for which 
such fund was created, it shall be transferred to the trustees of the sinking 
fund to be applied in the payment of the bonds." · 

You will observe that these sections make complete disposition of all moneys 
arising from a sale of bonds by a municipal corporation, in excess of the needs of the 
fund created thereby, with the possible exception of depository interest. It is obvious, 
then, that the legislature has failed to make complete provision for the handling of 
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proceeds of bond issues by boards of education in the manner in which it has provided 
as to municipal corporations. That is to say, the case of the premiums and "accrued 
interest is evidently provided for, but that of the surplus is not provided for. This 
is the conclusion which would have to be reached unless section 7603 of the General 
Code controls. This section, in full, is as follows: 

"The certificate of apportionment furnished by the county auditor to the 
treasurer and cle1k of each school district must exhibit the amount of money 
received by each district from the state, the amount received from any special 
tax levy made for a particular purpose, and the amount received from local 
taxation of a general nature. The amount received from the state common 
school fund and the common school fund shall be designated the 'tuition fund' 
and be appropriated only for the payment of superintendents and teachers. 
Funds received from special levies must be designated in accordance with the 
purpose for which the special levy was made and be paid out only for such 
purpose, except that, when a balance remains in such fund after all expenses 
incident to the purpose for which it was raised have been paid, such balance 
will become a part of the contingent fund and the board of education shall 
make such transfer by resolution. Funds received from the local levy for 
general purposes must be designated so as to cmrespond to the particular 
purpose for which the levy was made. Moneys coming from sources not enum
erated herein shall be placed in the contingent fund." 

It is not clear that this section applies to the disposition of unexpended proceeds 
of a bond issue for a specific improvement. Nevertheless, it must be conceded that the 
last sentence might be construed so as to apply to that subject-matter without doing 
violence to its terms. Perhaps a strict and technical interpretation of this section 
might require a holding to the effect that unexpended surpluses in funds raised by a 
school district through an issue of bonds must be credited to the contingent fund of 
the district. 

Such a conclusion, however, does violence to sound business principles. While 
there is no escape, in my opinion, from the conclusion that under seCtion 2295 of the 
General Code the premiums and accrued interest received from a sale of bonds must 
be credited to the fund-created by the sale, and not to the sinking fund, there is strong 
temptation to ignore the provisions of section 7603, and to regard the disposition of 
the su!·plus mentioned by you in your question as a casus omissus, to be worked out 
administratively in the exercise of sound business judgment. 

My conclusions, then, specifically, are as follows: 
Under the last sentence of section 2295, General Code, the premium and accrued 

interest arising from the sale of school bonds must be applied to the fund created by 
such sale, and not to the sinking fund. 

The unexpended surplus in such a fund may be regarded, strictly, as belonging 
to the contingent fund. This conclusion being doubtful, under the peculiar language 
of section 7603, however, the better business course would be to credit such surplus to 
the sinki~g fund, upon the theory that specific provision therefor is omitted from the 
statutes. 

Very truly yours, 
T:MoTHY S. HoGAN, 

Attorney General. 
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111. 

INTEREST OF PUBLIC OFFICER IN PUBLIC CONTRACTS-MEMBER OF 
PARK COMMISSION MAY NOT ACT AS LEGAL COUNSEL FOR 
MUNICIPAL CORPORATION~RECOMMENDATION AS TO FINDING. 

Under section 12912, General Code, which prohibits an officer of a municipal corpor
ation from beinq interested in the profits of services for such corporation, under penalty 
of fine and imprisonment, a member of the park commission may not be employed to assist 
the city solicitor in behalf of such corporation in the case of special litigation. In view, 
however, of the ability to distinguish the Ohio court decision relative to the question, and of 
the looseness of the proposition of law, where such employment was made in good faith and 
valuable services were rendered, the finding shall be withheld and the matter be regarded as 
a closed incident. · 

COJ,UMBus, Omo, March 11, 1913. 

HoN. VAN A. SNIDER, City Solicitor, Lancaster, Ohio. 

DEAR Sm:-I have your favor of February 27, 1913, w~ich is as follows: 

"As city solicitor of Lancaster, I respectfully ask your opinion on the 
legality of my employment of legal counsel to assist me in conducting litiga
tion in which the city of Lancaster is a party and deeply interested. 

"At an expense of almost $40,000.00 the Hocking River is being deepened, 
widened and straightened through the city and for several miles both above 
and below the corporate limits. The improvement became involved in litiga-
tion, and the city council in its annual appropriation set out $ ____ to enable 
me to employ assistant counsel, the appropriating ordinance providing that 
the same should be paid out on my order as solicitor. I engaged a lawyer to 
assist me, as instructed, who rendered the required legal services, and he was 
paid out of the moneys so appropriated on my warrant. Now the lawyer I 
employed happens to be a member of the park commission, but as you know, 
does not receive any compensation as such park commissioner. 

"The questions I submit to you are two in number: 
"First. May I not urider the circumstances employ any reputable lawyer 

to assist me? 
"Second. Does it render the employment and payment illegal because 

the lawyer employed happens to be a member of the park commission?" 

Section 4054 of the General Code provides for the appointment by the mayor of 
three electors of the city as members of the board of park commissioners. Under said 
section the members of the board shall serve without compensation. 

Section 3808 of the General Code provides: 

"No member of the council, board, officer or commissioner of the corpor
ation, shall have any interest in the expenditure of money on the part of the 
corporation other than his fixed compensation. A violation of any provision 
of this or the preceding two sections shall disqualify the party violating it 
from holding any office of trust or profit in the corporation, and shall render 
him liable to the corporation for all sums of money or other thing he may 
receive contrary to the provisions of such sections, and if in office he shall be 
dismissed therefrom." 

Analyze the first sentence of this section: "No member of the council, board, 
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officer or coiilllliEsioner of the corporation shall have any interest in the expenditure 
of money on the part of the corporation other than his fixed compensation." It means 
no member of the council shall have any interest in the expenditure of money on the 
part of the corporation other than his fixed compensation; no member of any board of 
the corporation shall have any interest in the expenditure of money on the part of the 
corporation other than his fixed compensation; no officer or commissioner of the cor
poration shall have any interest in the expenditure of money on the part of the corpora
tion other than his fixed compensation. 

The two preceding sections referred to in section 3808 are as follows, to wit, section 
3806 and 3807. Section 3808, taken in connection with the two preceding sections, 
discloses the fact that the primary purpose of section 3808 is the prevention of abuses 
by boards of which the officer is a member. However, the purpose is not strictly 
limited to these, but prohibits any member of any board of the corporation or an'y 
officer or commissioner of the corporation from having any interest in the expenditure 
of money on the part of the corporation other than his fixed compensation, whether the 
expenditure is made by a board of which he is a member or otherwise. 

The circuit court of Hamilton county, in the case of State ex rel. Winn vs. Wichgar, 
Aud. 17, C. C. D., page 743, held: 

"A member of a municipal board of health is an officer of the municipal
ity,. and as such ineligible to the office of district physician during his term 
and for one year thereafter, and he cannot therefore recover for services 
rendered in such capacity." 

The decision of the circuit court is based on section 6976 of the Revised Statutes, 
which is as follows: 

"An officer or member of the council of any municipal corporation or the 
trustee of any township who is interested directly or indirectly in the profits 
of any contract, job, work or services for the corporation or township, or acts 
as commissioner, architect, superintendent or engineer in any work undertaken 
or prosecuted by the corporation or township during the term for which he was 
elected or appointed, or for one year thereafter, shall be fined not more than 
one thousand dollars nor less than five hundred dollars, or imprisoned not more 
than six months nor less than thirty days, or both, and shall forfeit his office." 

Section 12910, of the General Code, is as follows: 

"Whoever, holding an office of trust or profit by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies or 
fire insurance for the use of the county, township, city, village, board of 
education, or a public institution with which he is connected, shall be im
prisoned in the penitentiary not less than one year nor more than ten years." 

Counsel who did the legal work you referred to was not interested in a contract 
for the purchase of property, supplies or fire insurance for use by the city of Lancaster 
or any public institution with which he was connected, therefore section 12910 does 
not apply. 

Section 12911, of the General Code, is as follows: 

"Whoever, holding an office of trust or profit, by election or appoint
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies or 
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fire insurance for the use of the county, township, city, village, board of 
education or a public institution with which he is not connected, and the 

-amount of such contract exceeds the sum of fifty dollars, unless such contrac-.; 
is let on bids duly adverti'sed as provided by law, shall be imprisoned * • " 

You can readily see that this section does not apply. Section 12912, of the Gen
eral Code, is as follows: 

"Whoever, being an officer of a municipal ct>rporation or member of the 
council thereof or the tr'ustee of a township, is interested in the profits of a 
contract, job, work, or services for such corporation or township, or acts as 
commissioner, architect, superintendent or engineer, in work undertaken or 
prosecuted by such corporation or township during the term for which he was 
elected or appointed, or for one year thereafter, or becomes the employe of 
the contractor of such contract, job, work or services while in office, shall be 
fined, etc. * * *" 

There seems to be a difference between section 6976 of the Revised Statutes and 
section 3808 of the General Code in this, that the former prevents an officer or member 
of the council of a!l'y municipal corporation or trustee of any township from becoming 
interested directly or indirectly in the profits of any contract, job, work or services for 
the corporation or township, and prevents such persons from acting as commissioner, 
architect, superintendent or engineer in any work undertaken or prosecuted by the 
corporation or township during the term for which he was elected or appointed or for 
one year thereafter. There is no reference in this to compensation of such officer. 
The latter-section 3808 of the General Code, prevents a member of the council or a 
member of a board of the corporation or an officer or commissioner of the corporation 
from having any interest in the expenditure of money on the part of the corporation, 
other than his fixed compensation. In other words, the element of compensation 
enters into section 3808, but not into section 6976 of the Revised Statutes of Ohio. As 
the criminal statutes are strictly construed, it might be doubtful whether an officer 
who served without compensation may not lawfully be interested in a contract with 
the corporation, especially if his own board had not let such contract. 

The member of the board of health referred to in the case of Winn vs. Wichgar, 
supra, was an officer appointed by the mayor and c-onfirmed by counciL A park com
missioner is an officer appointed by the mayor of a municipal corporation and follow
ing the decision in the Hamilton county case, a member of the park commission is an 
officer of the municipality. Now, then, a member of the board of health may not be 
appointed a district physician. Under the statutes (section 440S) 

" * * .. The board may appoint a clerk, and with the consent of 
council, as many ward or district physicians, or on!l ward physician for each 
ward in the city as it deems necessary." 

But such district physician may not be a member of the board of health. 
Now, then, may one employed as counsel to assist a city solicitor be a member 

of the board of park commissioners? A surface view would leave the impression that 
a park commissioner who accepts employment to assist the city solicitor is within the 
inhibition, but let us see. The circuit court of Franklin county, in the case of State 
of Ohio ex rei. Attorney General vs. Frank Gebert, 12 Ohio circuit court reports, (new 
series) page 274, held in an opinion by Judge Dustin: 

"Offices are considered incompatible when one is subordinate to, or in 
any way a check upon, the other; or when it is physically impossible for one 
person to discharge the duties of both." 
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A district physician, under the statutes, is an officer, and the inhibition upon his 
being a member of the board of health cannot rest upon the theory of employment, 
because such officer is not an employe in the true sense. It seems to me that the real 
gist of the decision of the circuit court is to be gathered from a consideration of the 
proposition that a district physician is the appointee of the board of health itself. It 
would certainly seem to be against public policy to permit a man to accept an office 
the very existence of which depends upon the discretion of the board of which he is a 
member, because the board of health appoints as many physicians as it deems necessary, 
and I can see every reason against the idea that a board of health would first deem it 
necessary to appoint two ward or district physicians through the vote of member 
"A" with member "A" holding the deciding vote, and thereupon appoint member 
"A" a ward or district physici'l.n. It seems to me that the circuit court would come 
to the same conclusion it did upon the application of general principles of law, never
theless, it bases its decision upon section 6976 of the Revised Statutes. 

I find it difficult to agree with the circuit court so far as its reasoning is concerned 
and regret that the decision is not explained by an opinion rather than a percuriam. 
A short percuriam, such as the one given, indicates that the court may not have been 
quite satisfied itself, but following this decision, which I am bound to do until the 
same be reversed, it is my conclusion that a park commissioner may not lawfully accept 
employment from the city council to assist the city solicitor, but the question, in my 
mind, is a very close one, and certainly un'der the circumstances neither crime nor 
personal interest is to be imputed to a lawyer who accepts service from a city solicitor 
and renders valuable service, nor, in my judgment, should there be any finding against 
one who has rendered such service. Where all the parties concerned are cognizant 
that a certain employment is within the inhibition and then accepts such employment, 
finding should be made in a case like this, but where all parties to the transaction acted 
in good faith, and valuable services were rendered, the matter in my judgment, 
should be regarded as a closed incident. 

I shall forward a copy of this opinion to the bureau of inspection and supervision 
of public offices accordingly for its guidance. 

132. 

Very truly yours, 
TIMO'rHY S. HoGAN, 

Attorney General. 

CITY FIREMEN-WHEN SALARY FIXED, COMPENSATION MAY NOT 
BE INCREASED FOR EXTRA WORK 0~ ACCOUNT OF FLOOD. 

When council has fixed the salary of city firemen, under section 4214, General Code, 
and such firemen on account of a flood, are compelled to perform extraordinary services 
by the chief of the fire department, the city auditor is not authorized to pay out money in 
excess of their salaries for such services. 

CoLUMBus, Omo, March 7, 1913. 

HoN. CLIFFORD L. BELT, City Solicitor, Bellaire, Ohio. 

Your favor of February 7, 1913, is received in which you inquire: 

"The fire department of Bellaire is not strictly a regular or full paid depart
ment, there being but one man devoting his entire time and receiving full 
pay. However, all members of the department are paid monthly salaries rang
ing from $3.00 for privates to $5.00 for lieutenants, and $7.00 for captains. 
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"During a recent flood in this city, the lower sections thereof were inun
dated, causing a dangerous condition by reason of leaking gas pipes in said 
section. The chief of the fire department designated a number of the firemen 
to patrol the flooded section with skiffs, so as to be ready in case of an explosion 
or fire, to give immediate succor. Bills were presented for this extra service 
by the firemen, which is claimed in addition to the regular salaries of said 
firemen, and payment thereof has been refused by the city auditor. 

"Are, or are not said claims legal charges against the city, payable from 
the safety fund?" 

Section 4214, General Code, gives the council of a city the sole right to fix com
pensation for employes of the city as follows: 

"Except as otherwise provided in this title, council, by ordinance or reso
lution, shall determine the number of officers, clerks and employes in each 
department of the city government, and shall fix by ordinance or resolution 
their respective salaries and compensation, and the amount of bond to be 
given for each officer, clerk or employe in each department of the govern
ment, if any be required. Such bond shall be made by such officer, clerk or 
employe, with surety subject to the approval of the mayor." 

In Smith vs. Lotschuetz, 20 Low. Dec. 390, it is held: 

"A director of public service of a city has no power, either under sections 
139, 140 or 141 of act 99 0. L. 563 (General Code 4324, 4325, 4326), the 
Payne law, giving him the management and supervision of his department to 
fix salaries or compensation of employes therein but the exclusive right to fix 
salaries and compensation thereof is resposed in the city council by section 
227 of such act (General Code 4214). 

It does not appear that council has fixed any compensation for the alleged extra 
work for which the bills have been rendered. 

The firemen in accepting the positions at the compensation fixed therefor, accepted 
them knowing the compensation and they cannot claim extra compensation for s~
vices performed within the line of their duty. 

In case of Clark vs. County Commissioners, 58 Ohio St., 107, it is held: 

"To warrant the payment of fees or compensation to an officer, out of the 
county treasury, it must appear that such payment is authorized by statute." 

In case of The Somerset Bank vs. Edmund, 76 Ohio St., 396, it. is held: 

"Public policy and sound morals alike forbid that a public officer should 
demand or receive for services performed by him in the discharge of official 
duty, any other or further remuneration or reward than that prescribed and 
allowed by law." 

It appears that the work in question was performed at the direction of the chief 
of the fire department. 

In Halpin vs. Cincinnati, 3 Low. Dec. Re., 58, it is held: 

"A citizen who takes upon himself the burden of an office, can recover no 
fees except such as are prescribed by law or ordinance. Fees are a subject 
of legislative discretion entirely. 



.ANNUAL REPORT OF THE ATTORNEY GENERAL. 1481 

"If no compensation is attached to the office, he can recover none, al
though at the request of a superior, he performs services not obligatory upon 
him." 

Section 4376, General Code, prescribes the duties of the chief of the fire depart
ment, as follows: 

"The chief of the fire department shall have exclusive control of the 
stationing and transferring of all firemen and other officers and employes in the 
department, under such general rules and regulations as the director of public 
safety prescribes. In case of riot or other like emergency the mayor may 
appoint additional firemen and officers for temporary service who need not be 
in the classified list of the department. Such additional officers or firemen 
shall be employed only for the time during which the emergency exists." 

Section 4378, General Code, provides: 

. "The police force shall preserve the peace, protect persons and property 
and obey and enforce all ordinances of council and all criminal laws of the 
state and the United States. The fire department shall protect the lives and 
property of the people in case of fire, and both the police and fire departments 
shall perform such other duties, not inconsistent herewith, as council by ordi
nance prescribes. The police and fire departments in every city shall be main
tained under the civil service system, as provided in this subdivision." 

Section 4393, General Code, provides: 

"The council may establish all necessary regulations to guard against the 
occurrence of fires, protect the property and lives of the citizens against the 
damages and accidents resulting therefrom and for such purpose may establish 
and maintain a fire department, provide for the establishment and organiza
tion of fire engine and hose companies, establish the hours of labor of the 
members of its fire department, but after the first day of January, nineteen 
hundred and eleven, council shall not require any firemen to be on duty con
tinuously more than six days in every seven, and provide such by-laws and 
regulations for their government as is deemed necessary and proper." 

The chief of the fire department has no authority to employ any one for the city. 
He has no authority to contract for the city. It appears further that the services 
performed by the firemen were performed under the direction of the chief and was for 
the protection of property against fire which was imminent under the circumstances. 
This was in the line of .:he duties of the firemen. 

The city auditor is not authorir.ed to pay out money without authority therefor 
There is no authority of statue or ordinance to pay the claims in question and they 
are not legal charges against the city. 

Respectfully, 
TiMOTHY s. HOGAN, 

Attcrney General. 
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157. 

INITIATIVE AND REFERENDUM-ORDINANCE PROVIDING FOR COM
PROMISE PAYMENT OF JUDGMENT MAY NOT BE DECLARED 
E:MERGENCY. 

Under section 4227-3 of the General Code, an ordinance of council may not be declared 
an emergency measure so as to go into immediate operation except where the facts constitute 
an actual emergency in the general sense of the term. An ordinance, therefore, providing 
for the payment of a certain sum to compromise a suit brought by a public utility against 
the city, in the absence of speciol facts and circumstances, constituting an emergency may 
not be declared an emergency measure. 

CoLUMBus, Omo, April 4, 1913. 

HoN. H. W. HousTON, City Solicitor, Urbana, Ohio. 

DEAR Srn:-I am in receipt of your letter of April 1st directing my attention to 
an ordinance of the city of Urbana which you enclosed with your letter, which ordi
nance was declared by your city council to be an emergency measure. It appears 
from an examination of said ordinance that it is an ordinance authorizing and directing 
a compromise settlement in the case of The City of Urbana, Ohio, vs. The Urbana 
Light Company. The ordinance recites that the city of Urbana has brought suit 
against The Urbana Light Company to recover eight thousand five hundred and twenty
six dollars and forty-two cents ($8,526.42) with interest, which amount the city claimed 
as indemnity from The Urbana Light Company by reason of a judgment paid by the 
city and costs incurred in an action brought by one A. M. against said city, and further 
recites that The Urbana Light Company has offered to settle and compromise the 
above action by the payment of forty-five hundred ($4,500.00) dollars in toto and that 
the city council deemed it to the best interest of the city to settle said action on said 
basis. After the recitals the ordinance ordains: 

"By the council of the city of Urbana, State of Ohio, three-fourths of all 
members elected thereto· concurring." 

The ordinance is declared to be an emergency measure, and section 1 thereof 
accepts the offer of The Urbana Light Company, and section 2 thereof provides that 
upon payment of the sum of forty-five hundred ($4,500.00) dollars, as set forth in said 
ordinance, the case of The City of Urbana against The Urbana Light Company be 
settled and dismissed, and the auditor is directed on behalf of the city to execute a 
release in favor of the Light Company, and section 3 thereof provides that the ordi
nance shall take effect from and after the earliest period allowed by law. 

Your inquiry is as to whether such ordil).ance can be classified properly as an 
"emergency measure" or whether it is an ordinance which must be submitted to a 
vote of the electors under the ~iunicipal Initiative and Referendum Law. 

Section 3615, General Code, provides that "each municipal corporation shall be a 
body politic and corporate" and may "sue and be sued." 

Being, therefore, a body politic and the right having been given by the legislature 
to such corporations to sue and be sued, I am of the opinion that it is proper since the 
municipal corporation can sue, to compromise any suit which it has once instituted 
through action of council. 

Section 4227-2, General Code, provides that any ordinance, resolution or other 
measure of a municipal corporation, gran~ing a franchise, creating a eight, involving 
the expenditure of money or exercising any other power delegated to such municipal 
corporation by the general assembly shall be subject to referendum. 
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Section 4227-2 further provides that no resolution, ordinance or meMure of any 
municipal corporation, creating a right, involving the expenditure of money, granting 
a franchise, conferring, extending or renewing a right to use of the streets, or regulating 
the use of the streets for water, gM, electricity, telephone, telegraph, power or street 
r"lilways, or other public or quasi-public utility shall become effective in less than sixty 
days after its passage. 

Section 4227-3, General Code, provides: 

"All other acts of city council not included among those specified in sec
tion 2 (General Code 4227-2) of this act, shall also remain inoperative for 
&ixty days after passage and may be submitted to popular vote in the manner 
herein provided, except that any act, not included within those specified in 
"section 2 (General Code, section 4227-2) of this act, as remaining inoperative 
for sixty days, and wh.ich is declared to be an emergency measure, and receiv
ing a three-fourths majority in council of such municipal corporati'on may go 
into effect immediately and remain in effect until repealed by city council or 
by direct vote of the people as herein provided." 

It is to be noted that the ordinance in question cannot be considered as an ordi
nance which under section 4227-2 remains inoperative for sixty days. The ordinance 
may, therefore, under section 4227-3, General Code, go into effect immediately pro
vided it can be considered to be an emergency measure. The ordinance in question 
received three-fourths majority of council and was declared to be an emergency measure. 

I do not believe, however, that the mere declaration of council that an ordinance 
is an emergency meastire is sufficient under section 4227-3, General Code, to permit it 
to go irito effect immediately upon receipt of a three-fourths majority of council. It 
seems to me that there must be a real emergency arising sufficient in law to constitute 
an emergency. If it were held otherwise council could declare each and every ordi
nance passed by it to be an emergency except those which under the provisions of 
section 4227-2, General Code (paragraph 2) would not go into effect in less than sixty 
days, and thus thwart the will of the people and nullify to a great extent the intent of 
the referendum act. This, however, is more a matter of fact than one of law. If 
there are any facts existing which would create an emergency in the settlement of the 
claim set forth in the ordinance then the ordinance would go into effect immediately 
and remain in effect until repealed by the city council or by direct vote of the people. 
If the facts as they exist are such as not to create a real emergency then the ordinance 
should be permitted to lie at least thirty days as required by section 4227-2, General 
Code for filing a petition of referendum in order that the electors may exercise their 
rights thereunder. It is necessary to leave the matter of fact to you as this depart
ment cannot pass upon the same. I would say, however, that council having declared 
the ordinance to be an emergency measure the court would, I believe, be inclined to 
take the expression of council in the matter practically as conclusive. 

Very truly yours, 
TmoTHY S. HoGAN, 

Attorney General. 
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159. 

MUNICIPAL CORPORATION-MAY NOT SUPPLY ELECTRICITY TO PRI
VATE CORPORATION FREE OF CHARGE. · 

Under article 8, section 6, of the constitution, a municipal corp~ration may not raise 
money for, or in aid of any private corporation. An ordinance of council, therefore, pro
viding for the supply of free electricity or light and power in order to aid such corporation 
in rebuilding a plant destroyed by fire, is unconstitutional and void. 

CoLUMBUs, Omo, March 28, 1913. 

HoN. J. M. McGILLIVRAY, City Solicitor, Jackson, Ohio. 

DEAR SIR:-Your favor of March 18, 1913, is received, in which you inquire: 

"The C. P. & F. Company property burned last fall; and there have been 
two, three or probably more meetings of the citizens, insisting that the city 
furnish electricity to aid in the rebuilding of the plant, without cost to the 
corporation. This was not at the instigation of The C. P. & F. Co., but in
dependent of them, and largely by what is known here as the Boosters Club. 

"Council first passed a resolution authorizing the furnishing, and then 
revoked it, and since then the matter has been assuming a very acute form; 

"The director of public service has asked my opinion in writing as to 
whether he will be either criminally or civilly responsible if he furnishes the 
electricity under the ordinance, and because· of the inte~se feeling on the 
subject here, and at the request of the mayor and director of public service, I 
submit to you the following question: 

"Is the director of public service of a city authorized under the latter 
part of section 3992 of the General Code, when so directed by council, to 
furnish a corporation whose property has been destroyed by fire, electricity 
for light and power without cost, to aid it in rebuilding its plant?" 

You call attention to section 3992, General Code, which provides: 

"When a municipal corporation is the owner of a natural gas plant to 
supply the citizens thereof with natural gas for fuel, the council of such munici
pal corporation may provide for supplying natural gas at rates to be determined 
by it, to· persons living outside of and in the vicinity of such municipal cor
poration, and to county infirmaries, children's homes and other public insti
tutions within or without such municipal corporation. To encourage the loca
tion or establishment of manufacturing industries within such municipal 
corporation, council may reduce the price of gas to be used to operate such 
manufacturing, or donate it for a term of years for such purpose, but this 
section shall be inoperative if the municipal corporation or the citizens thereof 
are thereby deprived of a full supply of such gas." 

This section has reference to gas plants owned by a municipal corporation. It 
cannot be construed to apply to electric plants or to the furnishing of electric current. 

Section 6, article VIII, of the constitution of Ohio, as adopted in 1912, provides: 

"No laws shall be passed authorizing any county, city, town or town
ship, by vote of its citizens, or otherwise, to become a stockholder in any 
joint stock company, corporation or association whatever; or to raise money 
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for or to loan its credit to, or in aid of, any such company, corporation or 
association provided, that nothing in this section shall prevent the insuring 
of public buildings or property in mutual insurance associations or companies. 
Laws may be passed providing for the regulation of all rates charged or to 
be charged by any insurance company, corporation or association organized 
under the laws of this state or doing any insurance business in this state for 
profit." 

In case of :Markley vs. Village of l\Iineral City, 58 Ohio St., it is held: 

"A municipal corporation is without capacity to acquire land by pur
chase for the purpose of donating the same to a corporation or person as an 
inducement to build and operate manufacturing plants within the munici
pality. 

"Corporate funds paid out in the attempted purchase of land for such 
purpose are unlawfully expended, and a deed purporting to convey such land 
is without legal effect." 

In your case the electric light plant is owned by the city. It is maintained and 
operated by means of taxation, or from public funds. If the city were to furnish 
electric current free of charge to a private corporation, it would be giving aid to such 
corporation. This is prohibited by the foregoing provision of the constitution. 

A municipal corporation is not authorized to furnish to a private corporation 
electric current from its municipal plant, free of charge. 

174. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MUNICIPAL CORPORATION-POWER OF COUNCIL TO REFUND BONDS 
ISSUED FOR PURPOSE OF PAYIXG CO:\IPRO:\HSE CLA!l\L 

Under sections 3916 and 3917, General Code, when council has validly entered into an 
agreement of compromise of a claim against the city and has issued bonds for the purpose 
of paying such claim, which bonds they are unable to pay on account of taxation limita
tions, they may either issue notes or bonds for the purpose of extending the time of payment 
of such indebtedne,ss. 

CoLUMBus, Omo, April 11, 1913. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of February 20th, 
subinitting for my opinion thereon the following statement of facts: 

"Prior to June 13, 1911, The Chillicothe Electric Railroad Light & 
Power Co. had a suit, pending in the Common pleas court of Ross county 
against the city of Chillicothe for $13,339.70. An amount claimed to be due 
said company for what is commonly known as 'extra lights.' On June 19, 
1911, an entry of settlement and dismissal was filed in said court and no 
judgment was rendered in the case, as a settlement was effected out of court 
in the following manner: 
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"The company submitted a proposition of settlement for $11,000, which 
proposition was accepted by the city council by resolution on June 13, 1911, 
and later approved by the mayor. At the same time a resolution was passed 
and then approved by the mayor authorizing and instructing the mayor and 
auditor of the city of Chillicothe to borrow money in the sum of $11,000, in 
anticipation of the general revenue fund of the city of Chillicothe, Ohio, in 
order that funds might be provided to pay said company for electric current. 

"The company was paid and a resolution has been passed by the city 
council every six months since authorizing and instructing the mayor and 
auditor to borrow the amount above stated as the auditor pays off the note 

. at each semi-animal settlement. 
"Query--can the city issue bonds to extend the time of payment as pro

vided in section 3916 of the General Code? If not, how can this indebtedness 
be legally paid?" 

Section 3916, of the General Code, provides that: 

"For the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation a corporation is unable to pay at maturity, 
or when it appears to the council for the best interest of the corporation, the 
council thereof may issue bonds • * * or borrow money so as to change 
but not increase the indebtedness * * * " 

Section 3917, General Code, provides: 

"No indebtedness of such municipal corporation shall be funded * * * 
or extended, unless it shall first be determined to be an existing valid and 
binding obligation of the corporation by a formal resolution of the council 
thereof. * * *" 

While the claim of which you speak did not go to judgment I assume that the city 
was actually indebted to thl' company in something like the amount agreed upon as a 
settlement. If the claim had gone to judgment, of course, the satisfaction thereof 
would have fallen upon the sinking fund and an entirely different procedure would 
have been followed. Inasmuch as the claim was settled, however, and there is no 
question as to the obligation of the city to pay the electric light company, I am of the 
opinion that if council passed a proper resolution under section 3917 it had authority 
to borrow the money originally. 

Having had authority to borrow the money originally, council clearly had author
ity, under section 3916, to extend the time of the payment of the indebtedness when it 
found that the city was unable to pay the same at maturity. This might be done, as 
has been done, by a simple exercise of the borrowing power, i. e., the issuance of a note 
to take up the outstanding note. 

Section 3917, however, provides two methods of securing funds for the purposes 
referred to therein, viz.: The issuance of bonds, and the simple borrowing of money. 
It is my opinion that council has a choice of these two methods. If one of the renew
ing notes of which you speak in your letter is due, or is about to become due, and the 
municipality finds it is unable to pay the same at maturity by reason of its limits of 

· taxation, or for any other good and sufficient reason, council clearly has authority to 
issue bonds bearing the rate of interest specified in section 3916 and subject to the 
restrictions of section 3917. Such bonds must be offered for sale and sold in the manner 
in which municipal bonds are sold, and the proceeds of the sale applied to the satisfac
tion of the debt. That is to say, bonds may not be issued to the holders of the notes 
in exchange for the latter, but the municipal corporation is entitled to the benefit of 
competitive bidding in the sale of t;he bonds. 
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I am aware of the dictum in Herrmann vs. Cincinnati, 6 circuit decisions, 151, to 
the effect that a provision like this section, in form, authorized only the refunding of 
an existing bonded indebtedness. This case was decided, however, upon other grounds 
and I am not disposed to give weight to this portion of the opinion, especially in view 
of the fact that it is entirely inconsistent with the language of the statute. 

In adjusting the indebtedness by the issuance of any bonds care, of course, must 
be taken to avoid increasing the amount of indebtedness outstanding by virtue of the 
original transaction, as that would be a violation of section 3916, General Code. 
Altaffer vs. Nelson, 18 C. C. R. 145. 

I am of the opinion, therefore, that if all of the provision> of the two sections 
which have been quoted are carefully observed, council may lawfully issue bonds to 
provide for funding the present floating indebtedness of the city, arising out of the 
facts set forth in your letter. 

175. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM-oRDINANCE DIRECTING PUBLIC 
SERVICE DIRECTOR TO PROCEED WITH SEWER IMPROVEMENT 
MAY NOT BE EMERGENCY. 

Since an ordinance of council directing the director of public service to proceed with 
the construction of a sewer involves the expenditure of money, Slteh ordinance may not be 
declared to be an emergency measure under section 1,227-S, General Code. 

CoLUMBus, Omo, April 5, 1913. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR Sm:-Under date of January 14th you request my opinion on a state of 
facts submitted to this department on November 20th, 1912, after having read copy 
of an opinion sent you after receiving your letter of November 20th. Such facts are 
as follows: 

"Council has passed a resolution to improve a certain part of the city by 
the construction of sanitary sewers, the extent thereof being about six miles 
in length, and involving the expenditure of $40,000.00 or more. This sanitary 
sewer is in furtherance of a plan devised and approved about seven years 
ago. Some changes have been made in the general plan, but the changes are 
not material. 

"No sanitary sewers have ever been constructed in that part of the city, 
and it is contended by many of the tax payers who will be assessed for their 
construction that, by reason of the soil being gravel and naturally sewered 
that their construction is not necessary. This portion of the city is almost 
entirely a resident district of the city, with the exception that there is one of 
the large school houses and three factories." 

and you inquire: 

"1. Shall the ordinance when passed ordering the director of public 
service to proceed with the construction of this sewer, which contains the 
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declaration of the council that this is 'an emergency' be conclusive and pre
vent any further steps preventing the construction of this sewer? 

"2. Despite the declaration that its construction is 'an emergency' and 
a notice and demand should be made upon me as solicitor to bring an action 
to enjoin its construction until the people should have an opportunity to 
vote under the referendum, what would be the form of the action?" 

In answer to your first question it seems to me that the ordinance passed ordering 
the director of public service to proceed with the construction of the sewer in question 
would be an ordinance wh~ch would involve the expenditure of money, and conse
quently could not under section 4227-3, General Code, be declared to be an emergency 
measure, since ah ordinance involving the expenditure of money is expressly included 
in that class of ordinanc'e which cannot be declared to be emergency measures, and 
therefore even though council should declare that such ordinance was an emergency 
measure and should pass the same by a three-fourths majority of council, it would in 
so far as it was declared to be an emergency measure be invalid. 

"Second: You inquire what should be the form of action that should be brought 
should notice and demand be made upon you as solicitor to bring an action to enjoin 
the construction of the sewer until the people should have an opportunity to vote 
under the referendum. 

It would seem to me that since the ordinance was one which ordered the director 
of public service to proceed with the construction of the sewer the action in injunction 
should be instituted against such director of public service. 

190 •. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

MUNICIPAL CORPORATIONS-POWER OF CITY TO ISSUE CERTIFICATES 
OF INDEBTEDNESS-SINKING FUND TRUSTEES MAY NOT PUR
CHASE-REMEDIES IN CASE OF VIOLATION. 

Under section 3913, General Code, a city is empowered to issue certificates of indebt
edness in anticipation only of fund available from taxes and revenues at the next semi
annual settlement of tax collections. 

The trustees of the sinking fund are not empowered by the statutes to invest their moneys 
in such certificates. 

When, therefore, the sinking fund trustees have purchased such certificates and have 
failed to apply for their payment out of the fund secured at the next settlement of taxes, they 
have acted in excess of their powers. On equitable grounds, however, the expenditures of 
the sinking fund trustees may be viewed as a trust fund and by causing the city to issue 
refunding bonds, under sections 3916 and 3917, General Code, by selling the certificates to 
a third party, by purchasing the refunding bonds of the city and by causing the city to pay 
the third party holding such certificates, by means of the funds obtained from the sale of the 
refunding bonds, the matter may be adjusted. 

CoLUMBus, OHIO, April 15, 1913. 

HoN. R. E. MYGATT, City Solicitor, Conneaut, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of January 30th, submitting for 
my opinion, as to the proper procedure in the promises, the following statement of facts: 
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"The city of Conneaut issued certain notes in anticipation of the general 
revenue fund of the municipality. (This does not appear from your letter 
but, in the findings of the examiner of the bureau of inspection and super
vision of public offices, to which you refer, I find a statement to the effect that 
the notes mentioned by you were lawfully issued in the first instance. Whether 
or not they were lawfully issued at the outset does not affect the conclusion 
which I have reached.) The notes were taken by the sinking fund trustees, 
who have held some of them for two years and some for three years. The 
certificates have not been paid by the city. 

"How should the books of the sinking fund trustees be adjusted?" 

Assuming that the notes were, in the first instance, lawfully issued, they would 
have been issued under authority of section 3913, General Code, which is in part as 
follows: · 

"In anticipation of the general revenue fund in any 'fiscal year, such cor
porations may borrow money and issue certificates of indebtedness therefor, 
signed as municipal bonds are signed, but no loans shall be made to exceed 
the amount estimated to be received from taxes and revenues at the next 
semi-annual settlement of tax collections for such fund,· after deducting all 
advances. The sums so anticipated shall be deemed appropriated for the 
payment of such certificates at maturity. * * *" 

The trustees of the sinking fund, in investing the moneys in their custody and 
under their control, are subject to the following: 

"Section 4514. The trustees of the sinking fund shall invest all moneys 
received by them in bonds of the United States, the state of Ohio, or of any 
municipal corporation, school, township or county bonds, in such state * • *." 

It is apparent, o.t a glance, that the investment made by the sinking fund trustees 
in the instance presented by your question was unlawful. Certificates of indebtedness 
are not bonds rt all. Should any loss accrue to the city by reason of the unlawful 
investment, the sinking fund trustees would be personally liable therefor. 

Under section 3913, supra., the notes issued should have been paid out of the next 
semi-annual settlement of taxes. It was the duty of the sinking fund trustees, even 
though they had made an unlawful investment of their funds, to present the notes for 
payment to the city auditor immediately after the semi-annual settlement. It was 
also the duty of the auditor to set aside and appropriate amounts sufficient to provide 
for the payment of the notes so issued immediately after the settlement. If any loss 
ensues the liability therefor would seem to fall in some degree, perhaps secondarily, 
upon the auditor, because of his failure so to set aside sufficient money to pay the notes. 

I do not think that personal liability ought to be regarded as the solution of the 
question which you present. There have been mismanagement and unlawful conduct 
on the part of the officers of the city, but, undoubtedly, there was no intention to 
proceed in an illegal manner. Meanwhile, the city has obtained the benefit of the 
money which has been misapplied. The situation simply amounts to this: Trust 
funds, i. e., the moneys in the sinking fund, have been misapplied and devoted to the 
current uses of the municipal corporation, which has received the ultimate benefit of 
the misapplication. When the unlawful investment was made a personal liability 
arose as against the sinking fund trustees, and possibly the auditor. Technically, 
advantage might be taken of this liability and the sinking fund trustees might be lield 
personally accountable for the money which they have applied otherwise than to the 
uses and purposes of the trust committed to them by the statute. NevertheleSs, 
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looking at the matter from the broadly equitable point of view, it would be unjust to 
enforce this liability, because the city has obtained the benefit of the misapplication. 

I do not see that it would help matters any to have the sinking fund trustees sell 
the notes of the city; the holders of these notes would still have to be paid, whether 
they be sinking fund trustees or not; and as the municipality is, as you state, unable 
to pay the notes from its current revenues, the burden of paying any judgment that 
might be secured would ultimately fall upon the sinking fund by virtue of section 4517, 
General Code. 

At the time the municipality borrowed the money it had power to and did create 
a valid obligation against itself. That is to say, if the notes were lawfully issued in 
the first instance, there was thereby created a debt of the city. Unless the failure of 
the sinking fund trustees to present the obligations when due had the effect of extin
guishing the debt, such debt would continue to exist until the notes were paid. In 
my opinion, the failure of the sinking fund trustees and city auditor to provide for the 
payment of the notes out of the succeeding tax settlement proceeds does not have the 
effect of extinguishing the obligation. 

You state in your letter that the city of Conneaut is not now and, presumably, 
never has been :1ble, by virtue of the limitations upon its taxing power, to pay these 
obligations out of current revenues. Inasmuch as you ask me for a convenient method 
of avoiding the difficulties in which the city authorities find themselves, I beg to sug
gest the following: 

While the notes should have been paid, as already stated, out of the next succeed
ing tax settlement, yet, it is conceivable that for some valid reason this was impossi
ble. Notes having been lawfully issued in the first instance, the city owes a debt which 
it must pay, even though the sinking fund trustees are not lawfully in possession of 
the evidences of indebtedness and have misapplied their funds in purchasing them. 
The case seems, therefore, to come under section 3916, General Code, which is as follows: 

"For the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation the corporation is unable to pay at maturity, 
or when it appears to the council for the best interest of the corporation, the 
council thereof may issue bonds of the corporation or borrow money so as to 
change but not to increase the indebtedness, in such amounts, for such length 
of time and at such rate of interest as the council deems proper, not to exceed 
six per cent. per annum, payable annually or semi-annually." 

This sertion must be read in connection with section 3917, General Code, which 
is as follows: · 

''No indebtedness of such municipal corporation shall be funded, refunded, 
or extended, unless it shall first be determined to be an existing valid and 
binding obligation of the corporation by a formal resolution of the council 
thereof. Such resolution shall also state the amount of the existing indebted
ness to be funded, refunded or extended, the aggregate amount of bonds to be 
issued therefor, their number and denomination, the date of maturity, the 
rate of interest they shall bear, and the place of payment of principal and 
interest." 

I recommend that the council declare the outstanding notes to be a valid existing 
indebtedness of the municipality. Perhaps it might be best .to have the sinking fund 
trustees sell the notes, so that they may be in the hands of third parties at the time 
this declaration is made. Then, let the council issue bonds to fund what is now a 
floating indebtedness, and let the bonds be offered to the sinking fund trustees under 
the general statutes. Out of the proceeds of the bonds the notes could be taken up 
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by the municipal corporation directly. The sinking fund trustees, having possession 
of the bonds, would then be authorized to provide for their redemption out of the 
levies for sinking fund purposes. This, it seems to me, is the proper manner in which 
to convert a floating indebtedness into a funded indebtedness, and that seems to be 
the problem which is before the authorities at Conneaut at the present time. 

191. 

Very truly yours, 
TnloTHY S. HoGAN, 

Attorney Gtrneral. 

JUSTICE OF THE PEACE-WHEN CITY AND TOWNSHIP LDHTS SO EX
TENSIVE-DUTY OF COUNCIL TO PROVIDE CIVIL DOCKET. 

Under section 3518, General Code, when the city limits become identical with those of 
a township, the duties formerly resting upon the township trustees are transferred to the 
city council, and one of such duties is to provide a civil docket for the justice of the peace 
within the township, under section 1724, General Code. 

CoLUMBUs, Omo, April 3, 1913. 

RoN. R. CLINT CoLE, City Solicitor, Findlay, Ohio. 

DEAR Sm:-I hereby acknowledge receipt of your communication of January 9th, 
wherein you inquire as follows: 

"The last state accountant to inspect the books of this city, in his report, 
claimed that the justice of the peace here owed the city certain amounts for 
civil dockets, for which the city had paid. 

"This city, a number of years ago, extended the corporation limits until 
they were co-extensive with the township. Our council ha~ never passed any 
ordinance with reference to justices of the peace. They have, however, always. 
been elected at the regular elections. 

"lHy query is to know what the status of our justices of the peace is, and 
whether or not the city should furnish them with civil dockets. Section 3512 
of the General Code is the statute to be interpreted." 

In reply to your inquiry I desire to say that the justices of the peace about whom 
you speak hold their respective offices and exercise their official prerogatives by virtue 
of the constitutional provisions of article IV, section 1 of the constitution of 1851. 
Said article IV, section 1 was amended by the constitutional convention held in 1912, 
and said amendment was adopted at the election on September 3, 1912, but in this 
instance the amendment in nowise affects the justices of the peace who held office 
prior to January 1, 1913, and for whom the expense was incurred by the city solicitor, 
as stated in your letter. 

Section 1719 of Bates' Revised Statutes, (2nd edition) enacted l\Iareh 7, 1872 
(69 0. L. 23) provided in substance, for the election of justices of the peace where the 
limits of a municipal corporation are co-extensive with the boundaries of a township, 
as follows: 

"When the limits of a municipal corporation are co-extensive with the 
limits of the township, and the township becomes merged in the municipal 
corporation, the corporate existence of such toWlll!hip shall, nevertheless, 
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continue for the purpose of electing the same number of justices of the peace 
and constables for such township, who shall be voted for on the same ballot, 
provided, that in cities of the second grade of the first class, and in cities of 
the second class, the corpora;e limits of which are co-extensive with the 
township, justices of the peace and constables for such township shall be 
voted for on the same ticket with officers for such city; and the municipal of
ficers holding such election shall proceed in the same manner, and make like 
returns, as in case of election for justices and constables held by the trustees 
and clerks in the township." 

Section 1623 and section 1625 of Bates' Revised Statutes (2nd edition) provide, 
respectively, as follows: 

"When the corporate limits of 3 city or village become identical with 
those of a township, the office of township trustee, township trensurer and 
township clerk in such township shall be abolished; and all the powers and 
duties of trustees of townships, confeiTed or prescribed by law, shall vest in 
and be performed by the council, except as to binding out apprentices and 
administering relief to the poor; and if such corporation is not already provided 
with an infirmary, the council shall forthwith, except in cities of the first 
grade of the second class, and from year to yea•, appoint one or more and not 
exceeding three, directors of the infirmary, and prescribe their duties by ordi
nance, and in cities of the first grade of the secorid class, the board of public 
works shall appoint such director or directors. 

"The duties of treasurer and clerk of such township shall be performed by 
the clerk and treasurer of the corporation; and all moneys collected or author
ized by law to be paid to the township treasurer shall be paid to such corpora
tion treasurer." 

Said sections were originally adopted by the le!Zislature as sections 475 and 477, 
respectively, of the municipal code, of the date of May 7, 1869 (66 0. L., 229). Said 
section 1623 was amended April 28, 18090 (87 0. L. 370), but making no material 
change in its provisions as originally emcted. In construing section 1719 Bates, 
Revised Statutes, the court in the case of McGill vs. State, 34 0. S., 228, at page 251 
of the opinion ,says: 

"The act of May 7, 1872 (69 Ohio L. 23), preserves the corporate exist
ence of such township for the sole purpose of electing justices of the peace 
and constables, evidently to meet the constitutional requirement that justices 
of the peace shall be elected by townships. But for all other purposes the town
ship organization in this cl!t.Ss of cities and villages is abolished." 

In construing section 1623 and section 1625 Bates' Revised Statutes, quoted above 
the court in the case of Curtiss vs. McDougal, 26 0. S., 66, held as follows: 

"Where the corporate limits of a city or village become identical with those 
of a township, and the office of the township clerk is thereby abolished, as 
provided in section 475 of the municipal code (66 0. L. 229), the office of the 
clerk of such city or village, under the provisions of section 477 of the same 
code, becomes a depository for chattel mortgages." 

When the legislature enacted the new municipal code, the provisions of said sec
tions 1623, 1625 and 1719 Bates' Revised Statutes, supra, were condensed into one 
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art, which said act is now section 3512 of the General Code, and said sections 1623, 
1625 and 1719 Bates' Revised Statutes were repealed. Said section 3512 of the Gen
eral Code (section 1536-3 Bates' Revised Statutes) provides as follows: 

"When the corporate limits of a city or village become identical with those 
of a township, all township offices shall be abolished, and the duties thereof 
shall thereafter be performed by the correponding officers of the city or village, 
except that justices of the peace and constables shall continue the exercise of 
their functions under municipal ordinances providing offices, regulating the 
disposition of their fees, their compensation, clerks and other officers and 
employes. Such justices and constables shall be elected at municipal elec
tions. All property, moneys, credits, books, records and documents of such 
township shall be delivered to the council of such city or village. All rights, 
interests or claims in favor of or against the township may be enforced by or 
against the corporation." 

Section 1724 of the General Code provides as follows: 

"Each justice of the peace must keep a docket, which shall be furnished 
by the trustees of the township, in which must be entered by him." 

The word "docket" as used in section 1724 evidently means a justices' civil docket, 
for the reason that section 17 42 of the General Code specifically provides the manner 
in which a justice may provide himself with a criminal docket, as follows: 

"A justice of the peace may retain out of the fines or other moneys be
longing to the county coming into his hands in criminal proceedings, the 
amount paid for a criminal docket * * •. A justice of the peace paying 
out money for such purposes shall file with the county auditor, at the expira
tion of his term of office, a sworn itemized statement thereof. In making the 
annual statement to the auditor as required by law, a justice of the peace, 
having made such expenditures or having such moneys in his hands contem
plated for such purposes, shall include therein the moneys so paid or held by 
hi " m. 

By virtue of section 1724 of the General Code, above quoted, it is part of the 
official duty of township trustees to furnish justices of the peace with civil dockets, 
and by virtue of section 3512 of the General Code, above quoted, when the corporate 
limits of a city or village become identical with those of a township, the duties of the 
township officers devolve upon the corresponding officers of the municipality, which 
in this case would be the municipal council. Inasmuch as the court in the case of 
Curtiss vs. McDougal, supra, construed that the duties of the township clerk devolved 
upon the city or village clerk when the corporate limits of such city or village become 
identical with those of a township, by virtue of sections 1623, 1625 and 1719 of Bates' 
Revised Statutes, the provisions of which statutes are now contained in section 3512 
of the General Code, but expressed in more concise language in the latter section, it 
follows by parity of reason that the duties of the township trustees devolve upon the 
municipal council when the corporate limits of a city or village become identical with 
those of a township. 

Therefore, in direct answer to your inquiry, I am of the opinion that it is the legal 
duty of the city, through its council, to furnish the justices of the peace of your city 
with civil dockets. Very truly yours, 

TIMOTHY S. HoGAN, 

Attorney Gerwral. 
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203. 

DIRECTOR OF PUBLIC SERVICE-POWER TO FIX SALARIES OF EM
PLOYES IN THE WATERWORKS DEPARTMENT RESTS WITH 
COUNCIL. 

An ordinance of council dividing employes of the waterworks department into three 
classes and fixing the salaries of such employes in accordance with said classification, is a 
valid exercise of the powers of council as set out in section 4214, General Code. 

Council has the right to appropriate bonds for waterworks purposes, under section 
3960, General Code. Whether a certain power belongs to council or to the director of public 
service must be determined when the particular power is sought to be exercised by the nature 
of the power. 

CoLUMBUs, Omo, March 27, 1913. 

RoN. G. B. FINTtLEY, City Solicitor, El11ria, Ohio. 

DEAR Sm:-Your favor of February 19, 1913, is received, in which you inquire: 

"Does the director of public service have the exclusive right to make such 
regulations as he deems necessary for-the efficient management of the water
works? 

"Is ordinance No. 1936 enclosed herewith, in so far as it relates to the 
waterworks, an interference by the council with the department of the 
director?" 

The ordinance submitted reads as follows: 

Ordinance Number 1936. 

"To fix the salaries and bonds of the employes in the waterworks depart
ment and stenographer in the ci~y auditor's office. 

"Be it ordained by the council of the city of Elyria, state of Ohio: 
"Section 1. That the employes of the waterworks department shall be 

classified into three classes A, B and C. 
"Class 'A' shall consist of persons who have served two years or more 

continuously in one position, or in a lower position in the same department, 
from which they have been promoted. 

"Class 'B' shall consist of persons who have served one year and less 
than two years continuously in one position or in a lower position in the 
same department, from which they have been promoted. 

"Class 'C' shall consist of persons rendering their first year's service in 
said department. 

"Section 2. That the following schedule of salaries be and it is hereby 
adopted." 

Pumping Station-Engineers. 

Class A ___________________________ JU,200 per year 
Class B ____________________________ 1,140 per year 

Class C ---------------------------- 1,080 per year 

Firemen. 

Class A _____ ---- ___________________ $1,080 per year 
Class B ____________________________ 1,020 per year 
Class C ____ __ __ __ __ __ __ __ __ __ __ __ __ 960 per year 
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Office-Linemen. 

Class A ____________________________ $1,020 per year 
Class B _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 960 per year 

Class C ---------------·------------ 900 per year 

Assistant Line and Meter Men. 

Class A---------------------------- $840 per year 
Class B _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 780 per year 
Class C _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 720 per year 
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"Section 3. That the salary of the assistant clerk in the waterworks 
office be and it is hereby fixed at $480.00 per annum, and the salary of the 
stenographer in the city auditor's office be and it is hereby fixed at $660.00 
per annum, and said stenographer be and is hereby required to give bond 
in the sum of $500.00. 

"Section 4. That the salary of the chemist at the waterworks plant be 
and the same is hereby fixed at $600.00 per annum. 

"Section 5. That the salaries of the waterworks employes herein fixed 
shall be payable semi-monthly from the waterwmks fund of the city, and the 
salary of the stenographer in the city auditor's office shall be payable semi
monthly from the general fund of the city. 

"Section 6. .<\II ordinances and parts of ordinances heretofore passed 
and inconsistent herewith be and the same are hereby repealed. 

"Section 7. This ordinance shall take effect and be in force from and 
after the earliest period allowed by law." 

This ordinance divides the employes of the waterworks department into three 
classes, and then fixes the salaries of such e~ployes in accordance with said classifica
tion. The only use made of the classification is to make a difference in the compen
sation to be received by the employes. 

The ordinance fixes the salaries of certain employes and has no other purpose. 
In passing said ordinance council has acted under authority of section 4214, General 
Code, which provides: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes in 
each department of the city government, and shall fix by ordinance or reso
lution their respective salaries and compensation, and the amount of bond to 
be given for each officer, clerk or employe in each department of the govern
ment, if any be required. Such bond shall be made by such officer, clerk or 
employe, with surety subject to the approval of the mayor." 

In State vs. Lothschuetz, 20 Ohio Dec., 390, it is held: 

"A director of public service of a city has no power, either under sections 
139, 140 or 141 of act 99 0. L. 563 (General Code 4324, 4325, 4326), the 
Payne law, giving him the management and supervision of his department to 
fix salaries or compensation of employes therein, but the exclusive right to fix 
salaries and compensation thereof is reposed in the city council by section 
227 of such act (General Code 4214). 

The ordinance submitted is not an interference with the power of the director of 
public service, but is within the power of council. 
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You ask further if the director of public service has the exclusive power to make 
regul.1tions for the management of the waterworks. This is a very broad question and 
is one which will cover all the duties of council and the director of public service as to 
the waterworks department. 

It is seen that council has the right to fix the compensation of the employes in 
the waterworks department and to that extent, at least, the director of public service 
has not the exclusive power. 

Sections 3955, et seq., General Code, provide for the management of the water
works department. 

Section 3960, General Code, provides: 

"Money collected for waterworks purposes shall be deposited weekly 
with the treasurer of the corporation. Money so deposited shall be kept as a 
separate and distinct fund. When appropriated by council, it shall be subject 
to the order of the director of public service. Such director shall sign all 
orders drawn on the treasurer of the corporation against such fund." 

The council has the right to appropriate the funds of the waterworks by virtue of 
this section. · 

It appears therefore that council has some power in reference to the waterworks 
department.. Whether a certain power belongs to council or to the director of public 
service must be determined when the particular power is sought to be exercised ;1nd 
by the nature of the power. 

205. 

Respect£ ully, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-POLICE AND FIREMEN'S PENSION FUND
POWER OF COUNCIL TO MAKE LEVY FOR-DUTY OF BOARD OF 
TRUSTEES. 

Under section 4.605, General Code, council is empowered, where a municipality avails 
itself of the firemen's pension fund provisions, to make a levy as provided by law for other 
municipal levies, not to exceed three-tenths of a mill on each dollar of property valuation 
for such purpose; and under section 4606, General Code, if the board of trustees fails to 
furnish the mayor an estimate of the amount of money needed as provided for heads of the 
departments of municipalities, council may, nevertheless, make the levy. 

These provisions, however, cannot be construed to give the right to compel council nor 
the board of trustees, nor any officer in authority, to make such levy. 

CoLUMBus, OHIO, Aprill7, 1913. 

BoN. RoDERIC JoNEs, City Solicitor, Newark, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of March 12th in which 
you submit the following request for an opinion: 

''I beg to ask your opinion upon the construction of sections 4605 and 
4606 of the Code. These sections relate to the firemen's pension fund, but 
somewhat relate also to the police fund, and the same questions arise in both. 

"I should like your advice as to two propositions: First, as to whether, 
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under these two sections, the council has the exclusive right to make the levy 
for the fund and, secondly, whether the council is required to make a maxi
mum levy ·without reference to the needs of the fund or to section 4606 or 
such part thereof as is necessary to limit the pay roll to meet the necessities of 
the fund?" 

Your letter refers to sections 4645 and 4646, an obvious mistake, as these sections 
relate to the sanitary police pension fund and contain no provision whatever respecting 
the making of a levy, such provisions, as to that fund, being incorporated in sections 
4637 and 4638, General Code. These sections are substantially similar to sections 
4605 and 4606, and both groups of sections are, in turn, substantially identical with 
sections 4621 and 4622, General Code, which refer to the police relief fund. As you 
yourself suggest the constntction of sections 4605 and 4606 necessarily affects that 
of sections 4621 and 4622 and 4637 and 4638, respectively. 

I quote sections 4605 and 4606, General Code, in full: 

"Section 4605. In each municipality availing itself of these provisions, 
to maintain the firemen's pension fund, the council thereof each year, in the 
manner provided by law. for other municpal levies, and in addition to all 
other levies authorized by law, may levy a tax of not to exceed three-tenths of 
a mill on each dollar upon all the real and personal property, as listed for 
taxation in such municipality. In the matter of such levy, the board of 
trustees of the firemen's pension fund shall be subject to the provisions of law 
controlling the heads of departments in the municipality, and shall discharge 
all the duties required of such heads of departments. 

"Section 4606. A failure of such board of trustees to act in the manner 
·required by law of the heads of departments in such municipality in the mak
ing of such levy shall not limit the power of council to make it. If the council 
fails in any year to make the maximum levy herein authorized, in addition 
to the amount realized therefrom, there shall be paHsed to the credit of the 
firemen's pension fund such portion of the annual tax on the business of 
trafficking in intoxicating liquors required by law to he passed to the credit 
of the general fund in the municipality, as when added to the amount realized 
from such levy for the firemen's pension fund, will equal the amount that 
would be realized from a full levy of three-tenths of a mill, or such part thereof 
as is necessary to meet the pension pay roll, but the portion used of such tax 
on the business of trafficking in intoxicating liquors shall not exceed sixteen
thirtieths of the amount of such tax required to be passed to the credit of the 
general fund in the municipality." 

I cannot so read these sections as to reach the conclusion that council may be 
compelled to make the levy for the fund nor that any other board or officer has the 
right to make such levy. 

In the first place, council is expressly vested with authority to make the levy, and 
the board of trustees of the fund is expressly given the powers and duties conferred by 
law upon the heads of departments in municipalities. This means, of course, that the 
board of tr~,~stees of the fund is to furnish the mayor annually an estimate, in itemized 
form, of the amount of money needed for its wants as required by section 3738. The 
mayor, then, may revise the estimate and include it in his annual budget, which is 
required to be submitted to council by section 3791. That section expressly provides 
tha.t: 

" * * * Any item of which (the budget) may be reduced or omitted 
by council, but the council shall not increase the total of such budget. In 
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the making of the annual budget, the mayor may revise and change any and 
all items in the annual estimates furnished to him by the directors and officers 
as herein prescribed, but he shall not increase the total of any such estimate 
when including it in his annual budget to council." 

It seems to me that section 4605 expressly makes the machinery just referred to 
applicable to the making.of the levy for the firemen's pension fund. However, section 
4606 modifies the effect of section 4605 in this particular to a certain extent; for it 
authorizes the council to make the levy even though the board of trustees has failed 
to submit its estimate of needs for budgetry purposes. It cannot be inferred from· 
this, however, that the council can be compelled to make the levy or any part of it, 
nor that the board of trustees or any other officer has authority to act instead of council. 
The power to levy taxes is not to be raised by implication. It is, in a sense, the highest 
attribute of sovereign power. Unless the legislature has passed a tax-levying law, 
which is self-executing, express authority must be found in the statutes for some 
administrative officer or legislative tribunal to make the specific levy. The only 
authority which appears with respect to the firemen's fund is the authority of council. 

Council's authority is a power and not a duty. This is clear because the possibility 
of council's failing to make the maximum levy is recognized by section 4606 and 
specifically provided for. If the power of council to make the levy were also a duty, 
then no such provision as that which is found in the last sentence of the section just 
cited would have been necessary. 

I am of the opinion, then, that-the council has the exclusive right to make the levy 
for the fund, and that council cannot be compelled to make the maximum levy author
ized by section 4605. Whether or not council might be compelled to make some levy, 
i. e., to exercise_its legislative discretion, is, perhaps, a more doubtful question, but I 
incline to the view that council cannot be compelled even to do this. If council fails 
to make the maximum levy, or such part of it as is necessary to meet the pension pay 
roll, then the proceeds of the tax on the business of trafficking in intoxicating liquors 
may be, and must be automatically transferred from the general revenue fund of the 
municipality to the firemen's pension fund in the amount and under the restrictions 
specified in section 4606, General Code. 

0 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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208. 

CRIMINAL PROVISION WITH REFERENCE TO PLAYING OF POOL-CON
DUCTING OF POOL R00:\1-POWER OF ::\IUNICIPAL CORPORATION 
TO REGULATE-COM::\<ION LABOR ON SUNDAY-EXEMPTION OF 
HEBREWS. 

Inasmuch as pool cannel be construed to be classified within the terms "other games of 
similar kinds," as described by section 1301,.9, General Code, that section cannel be held to 
prohibit the playing of this game on Sunday. Pool, however, comes within the term "sport
ing'' as used in section 12048, General Code, and it therefore follcws, that a person over 
fourteen years of age is prohibited from playing such game on Sunday, by this statute. 
This statute does net include one who engages in the business of conducting a pool room em 
Sunday. Such person would be included within the terms of section 13044, General Code, 
prohibiting commcn labor on Sunday. 

Persons who conscientiously observe the seventh day of the week as the Sabbath, how
ever, are exempted from this statute, by section 13045, -General Code. 

Under section 3659, General Code, a municipal corporation has the authority and 
power to regulate the playing and conduct of billiards and pool. 

CoLUMBUs, OHIO, February 13, 1913. 

HoN. JoHN T. BLAKE, City Solicitor, Canton, Ohio. 

DEAR SIR:-1 herewith desire to acknowledge the receipt of an inquiry dated 
December 30, 1912, from Hon. Frank N. Sweitzer, former assistant solicitor of your 
department, requesting an opinion as follows: 

"Section 13049, sometimes called the Sunday Amusement Statute, makes 
it unlawful to engage in certain things on Sunday. Mter mentioning certain 
performances and games occurs the following phrase, 'other game of similar 
kind.' The legislature, no doubt, had in mind prohibiting certain games be
sides the ones specifically mentioned or this phrase would not have been 
added. Now, my question is: What games are included in this phrase? 
More specifically, does the conducting of an ordinary pool room on Sunday 
fall within this statute? Unless pool is included in section 13049 there seems 
to be no statute prohibiting the operation of a pool room on Sunday where the. 
proprietor is a consistent Hebrew and observes conscientiously the seventh 
day of the week." 

In reply thereto I desire to say that section 13049 of the General Code referred 
to in your inquiry provides as folloWB: 

"Whoever, on Sunday, participates in or exhibits to the public with or 
without charge for admittance, in a building, room, ground, garden or other 
place, a theatric1l or dramatic performance or an equestrian or circus per
formance of jugglers, acrobats, rope dancing or sparring exhibition, variety 
show, negro minstrels, living statuary, ballooning, base ball playing in the 
forenoon, ten pins or other game of similar kind or participates in keeping a 
low or disorderly house of resort or sells, disposes of or gives away ale, beer, 
porter or spirituous liquor in a building appendant or adjacent thereto, where 
such show, performance, or exhibition is given, or houses or place is kept, on 
complaint within twenty days thereafter, shall be fined not more than one 
hundred dollars or imprisoned in jail not more than six months, or both." 
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Said section does not specifically mention pool and does not, therefor, include the 
game of pool unless the same is included in the phrase "other game of similar kind." 

Where specific words are followed by general words, the latter must be confined 
to and include only things of a same kind. This is known as the principle of ejusdem 
generis. 

Lewis Sutherland on Statutory Construction, Vol. 2, Sec. ¥?2. 

Several instances of the application of the rule are given by Mr. Sutherland in his 
work on statutory construction, but I will content myself by merely .citing the general 
rule as given above. 

In the case of ex parte Joseph Neet, 157 Mo. Rep., 527, the court holds as follows: 

"1. Playing Games on Sunday: Base Ball. The game of base ball can
not be classified as among the 'games' mentioned in the statute which says that 
'every person who shall be convicted of horse racing, cock fighting, or playing 
at cards or games of any kind, on the first day of the week, commonly called 
Sunday, shall be deemed guilty of a misdemeanor.' 

"2. Sunday Base Ball. There is no law in this state which prevents the 
playing of base ball on Sunday." 

This case overrules and reverses the decision of the Kansas City Court of Appeals 
in the case of State vs. Williams, 35 Mo. Appeals, 541. At page 536 of the opinion, 
the court says: 

"If the view of the Williams case had been adopted, this statute would 
have been elastic enough to cover every game that ever was or ever will be 
invented, no matter whether it was hm;mless, promotive of physical or mental 
development or deleterious to both. It would prevent games of chess, back
gammon, jacks, authors, proverbs, faro, keno and poker alike, and when played 
on Sunday any one would have been as illegal as any other. Such a construc
tion would have curtailed many of the pleasures of many of our people with
out elevating them or improving their moral tone. Until the lawmakers, ex
pressly provide for such sweeping changes in the lives and customs and habits 
of our people, it is not proper for the courts by construction to impair their 
natural rights to enjoy those sports or amusements that are neither mala in se 
nor mala prohibita-neither immoral nor hurtful to body or soul. We there
fore conclude that there is no law in this state which prevents playing a game 
of base ball on Sunday, and therefore the defendant is imprisoned for the doing 
of an act which is not unlawful, and therefore the imprisonment is wrongful." 

The things specifically mentioned in section 13049 are all of them in the nature 
of performances, exhibitions or shows, except that "base ball in the forenoon" and ten 
pins, while they are exhibitions, are also generally regarded as being games of an ath
letic nature. The statute goes so far as to particularly and specifically prohibit base 
ball being played in the forenoon, and in as much as the legislature was so specific as 
to prohibit base ball being played in the forenoon surley the legislature would have 
specifically mentioned the well-known game of pool if it had intended to include such 
game within the prohibition of section 13049. 

For the foregoing reasons and the further reason that penal statutes are to be 
strictly construed, I am of the opinion that section 13049 does not include the game 
of pool, and the conducting of the ordinary pool room on Sunday does not come within 
the provisions of said section. 

In answer to your question: What games are included in the phrase "other game 
of similar kind?" I can only say that those exhibitions, performances or games are 
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included which are specifically mentioned and other like or similar exhibitions, per
formances or games, such as moving picture shows, which are in the nature of theatrical 
or dramatic performances; also horse shows or races, as being included in the term 
equestrain performances; also a circus performance would include the well-known 
side-show or a wild west exhibition. Without ghing further examples of what exhibi
tions, performances or games might be included as similar in kind to those enumerated 
I wish to state that pool, which is played with small ivory balls and a cue or mace on 
a table made especially for the pla)ing of said game and which has pockets in the 
corners and on tv.;o sides thereof and is covered with cloth, is not similar in kind to 
base ball, which is played out in the open field with a ball and bat by two teams com
posed of nine members on each team; and pool is not similar in kind to ten pins, which 
is played by rolling or bowling a large ball upon a long ailey for the purpose of knock
ing over pins set upon end. 

Section 12048 of the General Code provides as follows: 

"Whoever, being over fourteen years of age, engages in sporting, rioting, 
quarreling, hunting, fishing or shooting on Sunday, on complaint made within 
ten days thereafter, shall be fined not more than twenty dollars or imprisoned 
not more than twenty days, or both." 

The term "sporting" contained in said section is defined by Webster as follows: 

"That which diverts and makes mirth; game; diversion; play." 

and is aefined by the Century dictionary as follows: 

"Amusement, enjoyment, entertainment, fun, a playful act, a pastime, 
merry making, a play, game." 

Webster fails to define the term "pool" but does define a pool ball as follows: 

"One of several ivory balls about two inches in diameter and us~d in play
ing a kind of billiards." 

Webster defines "billiards" as follows: 

"A game played on a rectangular table covered with a cloth, with small 
ivory balls which the players aim to drive into hazzard nets or pockets at the 
sides and corners of the table by impelling one ball against another with maces 
or cues, according to certain rules of the game." 

Century defines the term "pool" as follows: 

"A game played on a billiard table with six pockets, by two or more 
persons." 

It appears, therefore, that both dictionaries define the term "pool" as a game 
which, according to both of said authorities as above quote, comes within the term 
''sporting." 

In the case of State of Xebraska vs. O'Rourk, 17 L. R. A., 830, base ball is held to 
be sporting, as follows: 

"1. "Under the provisions of section 241 of the Criminal Code, any person 
of fourteen years of age or upwards who shall on Sunday engage in sporting, 
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etc., shall be fined in a sum not exceeding $20, or be confined in the county 
jail not exceeding twenty days, or both. 

"2. Playing base ball on Sunday comes within the definition of 'sport
ing,' and renders the persons engaging therein liable to the punishment pro
vided for in section 241." 

The Nebraska statute on sporting on Suri,d ay in substance follows the provisions 
of the Ohio statutes and reads as follows: -

"If any person, of the age of fourteen years or upwards, shall be found 
on the first day of the week, commonly called Sunday, sporting, rioting, quar
reling, hunting, fishing or shooting, he or she shall be fined in a sum not exceed
ing twenty dollars, or be confined in the county jail for a term not exceeding 
twenty days, or both, at the discretion of the court. And if any person, of the 
age of fourteen years or upwards, shall be found o'n the first day of the week, 
commonly called Sunday, at common labor, (work of necessity and charity 
only excepted), he or she shall be fined in any sum not exceeding five dollars 
nor less than one dollar; provided, nothing herein contained in relation to 
common labor on said first day of the week, commonly 'Called Sunday, shall be 
construed to extend to those who conscientiously do observe the seventh day 
of the week as the Sabbath, nor to prevent families emigrating from traveling, 
watermen from landing their passengers, superintendents or keepers of toll 
bridges or toll gates from attending and superintending the same, or ferrymen 
from conveying travelers over the water, or persons moving their families on 
such days, or to prevent railway companies from running necessary trains .. " 

It necessarily follows that playing pool comes within the term "sporting," and 
whoever, being over fourteen years of age, engages in playing pool on Sunday is viola
ting said section 13048 of the General Code as quoted above, including the proprietor 
of a pool room if he engages in said game. Said section does not, however, seem to 
be broad enough to include one who engages in the business or occupation of conducting 
and keeping a pool room on Sunday unless he actually joins or engages in the game of 
playing pool. 

Section 13044 of the General Code provides as follows: · 

"Whoever, being over fourteen years of age, engages in common labor or 
opens or causes to be opened a building or place for trans<>ction of business, 
or requires a person in his employ or under his control to engage in common 
labor on Sunday, on complaint made within ten days thereafter, shall be fined 
twenty-five dollars, and for each subsequent offense shall be fined not less than 
fifty dollars nor more than one hundred dollars and imprisoned not less than 
five days nor more than thirty days." 

SPid section 13044 of the General Code does not apply to those who observe the 
seventh day of the week as the Sabbath, as provided by the exception contained in 
section 13045 of the General Code, as follows: 

"The next preceding section shall not apply to work of necessity or charity, 
and does not extend to persons who conscientiously observe the seventh day 
of the week as the Sabbath, and abstain thereon from doing things herein pro
hibited on Sundays." 

A proprietor of a pool room who is a consistent Hebrew comes within the excep
tion contained in section 13045 above quoted. 
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Section 3616 of the General Code provides that municipalities shall have certain 
general powers as follows: 

"All municipal corporations shall have the general powers mentioned in 
this chapter, and council may provide by ordinance or resolution for the exer
cise and enforcement of them." 

Section 3659 of the General Code provides as follows: 

"To regulate billiard and pool tables, nine or ten pin alleys or tables, and 
shooting and bali alleys; and to authorize the destruction of instruments or 
devices used for the pllrpose of gambling." 

Section 3670 of the General Code provides as follows: 

"To regulate and license manufacturers and dealers in explosives, pawn
brokers, chattel mortgage and salary loan brokers, peddlers, public ball
rooms, scavengers, intelligence offices, billiard rooms, bowling alleys, livery, 
sale and boarding stables, dancing or riding academies or schools, race courses, 
ball grounds, street musicians, second hand dealers, junk shops and all persons 
engaged in the trade, business or profession of manicuring, massaging or 
chiropody. In the granting of any license a municipal corporation may exact 
and receive such sums of money as the council shall deem proper and ex
pedient." 

Under section 3659 of the General Code, a municipal corP,oration has the authority 
and power to regulate pool and billiards. 

214. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

ELECTION OF COMMISSIONERS TO FORM CITY CHARTER-ADVER
TISEMENT AS IN MUNICIPAL ELECTIONS. 

Under section 14, article 18, of the constitution, the election of a charter commission 
by a city must be conducted by the election authority prescribed by general law. Under 
this provision, a notice of such election should be given in the same manner, for the same 
time and by the same persons required to give notice at municipal elections, under the 
general laws. 

CoLUMBus, Omo, April 23, 1913. 

HoN. A. J. LAYNE, City Solicitor, Ironton, Ohio. 

DEAR Srn:-I have your letter of April 15th, in which you say: 

"We are about to hold an election to elect commissioners to form a new 
charter for the city of Ironton. Should the council or the election board 
advertise this election?" 

In answer permit me to state that section 8 of article 18 of the constitution reads: 
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"The legislative authority of any city or village may by a two-thirds 
vote of its members, and upon petition of ten per centum of the electors shall 
forthwith, provide by ordinance for the submission to the electors, of the 
question, 'shall a commission be chosen to frame a charter.' The ordinance 
providing for the submission of such question shall require that it be sub
mitted to the electors at the next regular municipal election if one shall occur 
not less than sixty nor more than one hundred and twenty days after its 
passage; otherwise it shall provide for the submission of the question at a 
special election to be called and held within the time aforesaid. The ballot 
containing such question shall bear no party designation, and provision shall 
be made thereon for the election from the municipality at large of fifteen 
electors who shall constitute a commission to frame a charter; provided that 
a majority of the electors. voting on such question shall have voted in the 
affirmative. Any charter so framed shall be submitted to the electors of the 
municipality at an election to be held at a time fixed by the charter commis
sion and within one year from the date of its election, provision for which 
shall be made by the legislative authority of the municipality in so far as not 
prescribed by general 1aw. Not less than thirty days prior to such election 
the clerk of the municipality shall mail a copy of the proposed charter to each 
elector whose name appears upon the poll or registration books of the last 
regular or general election held therein. If such proposed charter is approved 
by a majority of the electors voting thereon, it shall become the charter of 
such municipality at the time fixed therein." 

Section 14 of the same article reads: 

"All elections and submissions of questions provided for in this article 
shall be conducted by the election authorities prescribed by general law. 
The percentage of electors required to sign any petition provided for herein 
shall be based upon the total cast at the last preceding general municipal 
election." 

I would consider the advertisement alluded to as a part of the "conduct of the 
election" and included in the language "conducted by the election authorities pre
scribed by general law.'' 

I am, therefore, of the opinion that the notice ~f this election should be given in 
the same manner, for the same time, and by the same persons required to give notice 
of municipal elections under the general laws. I can find no law requiring either 
council or election board to do so. 

Very truly yours, 
TIMOTHY S. HoGAN, 

~ i';. ~Attorney General. 
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221. 

DIRECTOR OF PUBLIC SERVICE-::\IERE APPROPRIATIOX BY COUXCIL 
DOES NOT AUTHORIZE CO~TRACT IX EXCESS OF $500. 

Under section 4328, General Code, a director of public service may not enter into any 
contract involving an expense of more than $500 without authorization of the council. The 
mere appropriation of funds for a general purpose cannot be construed to amount to a 
suffident authorization to justify such a contract by the director of public service. 

Cor.mmus, OHio, March 28, 1913. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR SIR:-Under date of March 19, 1913, you submit to this department the 
following inquiry: 

"I have from the bureau of inspection and supervision of public offices a 
statement of opinions rendere!f that pertain to the municipal code, and among 
them, under the head of 'Contracts' No. 22, January 11, 1913, I find the 
following: 

"When a director of public service advertises for bids for a contract in 
excess of $500.00, without authorization of council, in accordance with sec
tion 4328, General Code, such bids are illegal and void. The subsequent 
authorization of council for such contracts does not remedy the defect; bids 
must be reissued. 

· "The following facts may be required to explain my conclusions: 
"We made, at the semi-annual appropriation period, an appropriation 

for 'water-main extension' $1,800.00. 
"The director of public service asked me this question: 'Must I have 

an ordinance to authorize the purchase of water pipe, the cost price of which 
is about $700.00, when I have in that fund appropriated for that purpose 
$1,800.00?' 

"My answer was that 'the council had appropriated for that purpose 
and under authority of the city of Akron et al. vs. Dobson, 81 Ohio St. Rep. 
66, that no further action was required by council, but that he must advertise 
for bids, the amount being over $500.00 as required by section 4328, General 
Code. 

"I am anxious to know if I am right." 

The holding of the bureau to which you refer was taken from an opinion of this 
department to the bureau of inspection and supervision of public offices, under date 
of January 11, 1913, a copy of which opinion is herewith enclosed. 

Section 4328, General Code, provides: 

"The director of public service may make any contract or purchase sup
plies or material or provide labor for any work under the supervision of that 
department not involving more than five hundred dollars. When an expendi
ture within the department, other than the compensation of persons employed 
therein, exceeds five hundred dollars, such expenditure shall first be authorized 
and directed by ordinance of council. When so authorized and directed, the 
director of public service shall make a written contract with the lowest and 
best bidder after advertising for not less than two nor more than four con
secutive weeks in a newspaper of general circulation within the city." 

18-Vol. II-A. G. 
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You call attention to the caBe of city of Akron vs. Dobson, 81 Ohio, St., 66, 
wherein it is held: 

· "The council of a municipal corporation may, by ordinance appropriate 
money and authorize the directors of public safety to enter into contracts for 
an authorized purpose, and in such case the particular contract made by the 
directors to effect that purpose, if within the appropriation and the authority, 
does not have to be approved by council." 

It appears that council in the above caBe not only appropriated the money but 
also authorized the directors of public safety to enter into contracts for the expenditure 
thereof. 

On page 72 of the opinion, Summers, J., says: 

"Upon the 6th day of April, 1908, the council passed an ordinance 
authorizing and empowering the directors of public safety to e){pend the sum 
of thirty thousand dollars, realized from the sale of said bonds, for the purpose 
stated in the first mentioned ordinance. The laBt mentioned ordinance 
further authorized the directors to enter into contracts 'with the lowest and 
best bidder, after advertisement according to law.' " 

On page 77, he further says: 

"The council provides the money for carrying on the government, either 
by a levy of taxes, or an issue of bonds, and it is proper that it should have 
some control over the expenditures, but considering these sections in the light 
of the purpose of the code we think their requirements are met by an ordi
nance making an appropriation and stating generally the purpose for which 
it is made, and authorizing the directors to enter into contraCts to effect that 
purpose.'' 

In the caBe of city of Akron vs. Dobson, council not only appropriated the money, 
but it also authorized the directors of public safety to enter into contracts for the 
purpose authorized. 

In the case you submit it appears that council has only appropriated the money. 
It must go further than that. It must authorize the director of public service to enter 
into contracts to expend the money so appropriated, if such contracts are in excess of 
five hundred dollars. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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224. 

MUNICIPAL BOXDS HELD BY SINKIXG FUXD TRUSTEES NOT EXE~IPT 
FROM TAXATION. 

Since the statutes of the state do not m{!ke prouision for the exemption of municipal 
bonds purcMsed by sinking fund trustees, the same must be held to be t{!xable in this slate. 

CoLUMBus, OHio, March 31, 1913. 

HoN. CLYDE C. PoRTER, City Solicitor, Tiffin, Ohio. 

DEAR SIR:-I have your letter of March 20th, in which you request me to express 
my opinion aB to the taxability of municipal street improvement bonds, issued after 
January 1, 1913, and taken by the trustees of the sinking fund of the corporation, 
while in the hands of such trustees. 

You cite the case of Trustees of The Cincinnati Southern Railway vs. Roth, 
TreaBurer, 13 N. P. n. s. 633. I have read the decision of Judge Oppenheimer in this 
case and I am of the opinion that H is absolutely correct in principle. The reasoning 
of the court is based upon the aBsumption that the constitutional authority to exempt 
public property used for any public purpose is not self-executing; a proposition so plain, 
it seems to me, as to require no argument. The court then proceeds to analyze the 
exemption statutes of the state, and, failing to find therein any provision authorizing 
the exemption of the particular kind of public property involved in the case before 
him, turns to section 5328 of the General Code, which creates a general rule that all 
property is to be taxed. This logic, which cannot be assailed, in my judgment, leads 
to the conclusion that under the laws of the state any public property which is not 
exempted from taxation is subject thereto despite its public character, and even despite 
its public use, although, in the caBe decided by Judge Oppenheimer, the question as to 
whether or not the use of the particular property was public was not involved. 

Applying the reasoning of this decision and of the cases cited in Judge Oppen
heimer's opinion to the hypothetical statement of facts submitted by you, it seems 
that the only answer which can consistently be returned to your question is the affirma
tive one. Bonds in which the trustees of a sinking fund invest their moneys constitute 
undoubtedly, "public property." They are also subjected to a public use. I do not 
believe any discussion of this point is necessary. However, they are clearly "invest
ments in bonds * * * of persons residing in this state," as the word "persons," 
agreeably to section 5320, General Code, is construed in the case commented upon. 
Unless, therefore, their exemption from taxation is provided for in the chapter relat
ing to such exemptions, they must be held taxable. 

Sections 5349 to 5365-1, General Code, constitute a subdivision relating to exempt 
property. Not only does this subdivision contain no provision which might by any 
ingenuity be stretched to cover the case of municipal bonds held by sinking fund 
trustees, but also these sections do contain specific exemption of other kind of prop
erty owned by municipal corporations and put to a public use. Indeed, section 5358 
exempts certificates of stock in a corporation or railroad company owned by a city. 
Evidently, therefore, the general assembly considered it necessary expressly to exempt 
the investments of a city, thus destroying the force of a possible argument to the effect 
that the word "corporation" in section 5328 means only a private corporation. 

Therefore, inasmuch as the legislature has seen fit expressly to exempt some in
vestments of a municipal corporation and has not exempted its investments in bonds, 
it must necessarily follow that such investments are not exempt. 

I am quite aware of the ridiculous conclusion to which the statutes lead. This, 
however, is the fault of the legislature and not of the courts or of any other officer 
whose function it is to declare or interpret the law. My attention has more than once 
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been called to the archaic condition of our taxing statutes. Such results as that to 
which you call attention are inevitable in the absence of a general revision of our laws 
on this subject. 

225. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION NOT EMPOWERED TO LEASE REAL PROPERTY 
HELD FOR SCHOOL PROPERTY. 

Section 47 49, General Code, which enumerates the power of the board of education 
with reference to acquiring, holding, possessing and disposing of real and personal property, 
does not include any provision for the leasing of such property by the board, and as the 
statutes nowhere prescribe the manner of executing such a lease, the board cannot be held to 
possess such power. 

CoLUMBus, Omo, March 24, 1913. 

HoN. STUART R. BoLIN, City Solicitor, Columbus, Ohio. 

DEAR Sm:-1 desire to acknowledge the receipt of your letter of February 7, 
1913, wherein you inquire llS follows: 

"Will you kindly give us your opinion as to whether or not boards of 
education have power under the General Code to lease any part of their real 
property acquired by purchase and which is not 4sed for school purposes?" 

In reply thereto I beg to say that section 4749, General Code, provides for the 
corporate powers of boards of education as follows: 

"The board of education of each school district, organized under the 
provisions of this title, shall be a body politic and corporate, and, as such, 
capable of suing and being sued, contracting and being contracted with, 
acquiring, holding, possessing and disposing of real and personal property, 
and taking and holding in trust for the use and benefit of such district any 
grant or devise of land and any donation or bequest of money or other per
sonal property and of exercising such other powers and privileges as are con
ferred by this title and the laws relating to the public schools of the state." 

It is to be observed that the board of education by virtue of said section has the 
power to dispose of real and personal property when such property is no longer required 
or used for school purposes. So long as such property is used for school purposes the 
boards of education of their respective districts hold such property in trust for the use 
of the public schools. 

"Under the act of May 1, 1873, entitled 'An act for the reorganization 
and maintenance of common schools' (70 0. L. 195), boards of education are 
inv~ed with the title to the property of their respective districts in trust for 
the use of public schools, and the appropriation of such property to any other 
use is urlauthorized."-1st Syllabus in Weir vs. Day 35 0. S. 143. See also 
page 146 of the opinion. 
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The rerm "dispose" as used in said sta.tute according to Webster's dictionary 
means: 

"To exercise finally one's power of control over, to pass over into the 
control of some one else, to alienate, to bestow, to part with, to get rid of, as 
to dispose of a house." 

The Century dictionary defines the term "dispose" as follows: 

"To make over or part with as by gift, sale or other means of alienation. 
Alienate or bestow." 

The board of education of each school district being a body corporate, such board 
has only such powers as are specifically granted by statute. Said section 4749, supra, 
cannot be so construed as to include powers which are not therein specifically enum
erated. In my judgment, section 4749, supra, gives the board of education the power 
to alienate, convey or sell its real property acquired by purchase, but does not give the 
board the right to lease such property. 

Furthermore section 4756 of the General Code specifically provides how real 
property may be sold by a board of education as follows: 

"When a board of education decides to dispose of real or personal prop
erty, held by it in its corporate capacity, exceeding in value three hundred 
dollars, it shall sell such property at public auction after giving at least thirty 
days' notice thereof by publication in a newspaper of general circulation or 
by posting notices thereof in five of the most public places in the district in 
which such property is situated. When the board has twice so offered a 
tract of real estate for sale at public auction and it is not sold, the board may 
sell it at private sale, either as an entire tract or in parcels, as the board deems 
best. The president and secretary of the board shall execute and deliver 
deeds necessary to complete such sale." 

Section 4757 of the General Code provides how conveyances made by the board 
of education shall be executed, as follows: 

"Conveyances made by a board of education shall be executed by the 
president and clerk thereof. No member of the board shall have directly or 
indirectly any pecuniary interest in any contract of the board or be employed 
in any manner for compensation by the board of which he is a member except 
as clerk or treasurer. No contract shall be binding upon any board unless it 
is made or authorized at a regular or special meeting of such board." 

If the legislature had intended to vest boards of education with power to lease 
real property acquired by purchase it would not only have specifically provided for 
such power by including it in said section 4749, supra, but would also have provided 
how such real property could be leased, and how the leases of such property should be 
executed as in the case of the sale and conveying of real property in accordance with 
sections 4756 and 4757 of the General Code above quoted. 

Furthermore, section 4752, of the General Code, provides that the board of educa
tion, on motion, may adopt a resolution authorizing the purchase or sale of real or 
personal property, etc., as follows: 

"A majority of the members of a board of education shall constitute a 
quorum for the transaction of business. Upon a motion to adopt a resolution 
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authorizing the purchase or sale of real or personal property or to employ a 
superintendent or teacher, janitor or other employe or to elect or appoint an 
officer or to pay any debt or claim or to adopt any text book, the clerk of the 
board shall publicly call the roll of the members composing the board and 
enter on the record the names of those voting 'aye' and the names of those 
voting 'no.' If a majority of all the members of the board vote aye, the 
president shall declare the motion carried. Upon any motion or resolution, 
a member of the board may demand the yeas and nays, and thereupon the 
clerk shall call the roll and record the names of those voting aye and those 
voting 'no.' Each board may provide for the payment of superintendents, 
teachers and other employes by pay roll, if it deems advisable, but in all 
cases such roll call and r!Jcord shall be complied with; provided, that boards 
of education of township school districts may provide for the payment of 
teachers monthly if deemed advisable, upon the presentation to the clerk of 
a certificate from the director of the sub-district in which the teacher is em
ployed stating that the services have been rendered and that the salary is due; 
the adoption of a resolution authorizing the clerk to issue warrants for the 
payment of the teacher's salary on presentation of such a certificate shall be 
held as a compliance with the above requirements.'' 

If the legislature had intended to grant authority to the board of education to 
lease any of its real property acquired by purchase it would have included such right 
in section 4752 of the General Code by providing that such real property could be 
leased by the board of education upon a motion to adopt a resolution authorizing the 
making of such lease as in the case of the sale of real property. 

For the foregoing reasons it is the opinion of this department that boards of educa
tion do not have the power under the General Code to lease any part of their real 
property acquired by purchase not used for school purposes. 

246. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

SUPERINTENDENT OF SCHOOLS-APPOINTMENT BY BOARD OF EDU
CATION PRIOR TO THE FOUR MONTHS' PERIOD PRECEDING THE 
COMMENCEMENT OF THE SCHOOL YEAR MADE BEFORE AMEND
MENT OF STATUTE, IS VALID. 

On April 20, 1911, section 7702, General Code, as it then existed, did not provide as 
it does in its present form, that the appointment of a school superintendent by the board of 
education in a city school district must be for a term beginning within four months of such 
appointment, and that such appointment must be made between May 1st and ·August 31st. 
An appointment made on that date, therefore, to take effect on July 1st of that year, is valid. 

CoLUMBus, Omo, May 10, 1913. 

RoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR Sm:-Under favor of April 24th, you wrote as follows: 

"Will you kindly render me an opinion as to the question growing out of 
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the following state of facts, the question being whether or not Fred. C. Kirk
endall has a contract as superintendent of the schools of this city good until July 
1, 1914, or may the board elect a successor this year? 

"On l\Iay 5, 1908, Kirkendall was first elected by the board of education 
of this city as superintendent of the public schools for one year. The minutes 
of the meeting at which he was elected show no date for the beginning of such 
service. Previous to that time, the board of education had elected superin
tendents for periods of one year and three years, there being several such 
elections, but in no instance is the period of service defined, nor is the phrase 
'school year' or any similar or equivalent phrase used. 

"On July 8, 1908, Kirkendal met with the board of education, as superin
tendent, and appointed teachers who were then confirmed and elected. He 
met with them again on July 16th; again on July 30th, and again on August 
6th of the same year, in each instance as superintendent. On July 16th he asked 
for an additional high school teacher, which request was granted by the 
board. On July 30th he gave a list of desks needed for the various rooms and 
his request in that respect was favorably acted upon. At that meeting he also 
nominated high school teachers, who were then confirmed and elected. At 
the August 6th meeting he presented a request from one of the teachers asking 
to be excused from institute, recommending that the request be granted and 
the board granted the same. 

"On May 20, 1909, the board of education elected Kirkendall as 'super
intendent of the Chillicothe public schools for one year.' This is the language 
of the minutes. The minutes make no mention as to when the term of service 
shall begin. At a meeting of the board on July 3, 1909, Kirkendall's letter of 
acceptance as 'superintendent of schools for one year, 1909-10, at a salary of 
$2,100.00 for the entire term' was read and confirmed by the board. On June 
3, 1909, Kirkendall met with the board, as superintendent, and nominated 
teachers for the school year beginning September 1, 1909, which the board 
confirmed and elected. 

"The minutes of the board of education for April 7, 1910, show the fol-
lowing action: . 

" 'For the committee on education Mr. Roche moved that the 
rules be suspended and that the board proceed to elect F. C. Kirkendall 
superintendent of schools for one year from the expiration of his present 
term at the same salary he is now receiving.' 

"The minutes also show that 1\Ir. Boulger seconded the motion, which 
carried, all present voting yes upon roll call. 

"On June 21, 1910, Kirkenda.ll appointed teachers for the school year 
beginning September 1, 1910, and the teachers so nominated and appointed 
were confirmed by the board. 

"At the meeting held on April 6, 1911, Mr. Roche moved that: 

" 'F. C. Kirkenda.ll be employed as superintendent of the public 
schools for a period of three years at a salary of $2,200.00 per year.' 

"Mr Scott seconded the motion and on roll call it carried. The minutes 
of the subsequent meeting, held on April 20, 1911, read, in part, as follows: 

" 'Acceptance of Mr. Kirkendall of his election as superintendent 
for the period of three years from July 1, 1911, at a salary of $2,200.00 per 
year, was received and placed on file.' 

"At the next meeting of the board, held on l\Iay 1, 1911, l\1r. Kirkendall 
nominated teachers for the school year beginning September 1, 1911, and the 
board confirmed the nominations. 
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''Outside the minutes of the board of education, the facts are that Mr. 
Kirkendall began the active performance of his duties as superintendent in 
July, 190!-l. The selection of teachers both for the grades and for the high 
school have been made, as shown by the minutes, and such appointment 
and approval by the board has necessitated the investigation of new teachers 
each year and recommendations of teachers each year, since the same corps 
of teachers has never been on duty in any two years. The orderly conduct 
of the schools require that the teachers shall be appointed by the superintendent 
confirmed by the board, assigned their grades and places of service and that 
the schools shall be ready for opening at the beginning of the school year, 
which in this city has always been on Tuesday following the first Monday of 
September. 

"Kirkendall has drawn his salary in the same installments and at the same 
time as the teachers in the public schools, the first installment thereof being 
paid at the end of each school month during the active session of school and 
no installment of salary being paid for services rendered during the vacation 
months preparatory to the beginning of active school sessions for the school 
year. 

"Examiner Godfrey has reported as follows: 

"'On April. 6, 1911, the board. employed Fred. C. Kirkendall as 
superintendent for a period of three years beginning on July 1, 1911; that 
action was illegal because it was taken more than four months before the 
school year began. Section 7702, General Code as it then stood was as 
follows: 

" 'The board of education in each city school district shall appoint 
a suitable person to act as superintendent of the public schools of the 
district for a term not longer than five school years and to begin within four 
months of such appointment.' 

"It is contended, on behalf of the superintendent, that his services as such 
began within four months of his employment, from the fact that he began his 
services after each of his successive employments for the next school year with 
the preparation and submission of a list of teachers to be elected for the school 
yeJI beginning on the first Tuesday of September ~hereafter. Counsel for 
Kirkendall have advised him that his election is legal, that his employment 
began according to his acceptance, on July 1, 1911; that the contract made 
by the election and acceptance has been interpreted by the conduct of the 
parties and such conduct shows such interpretations to be that the term of 
employment began on July 1, 1911; that the statute does not require that the 
date of employment of the superintendent shall be co-terminous with the school 
year; that in this instance neither the board nor the superintendent contem
plated that such employment should begin at the beginning of the next suc
ceeding school year, and that the actual services rendered under such employ
ment began with July 1, 1911. 

"Under these facts, has Kirkendall a legal contract as superintendent, 
extending to July 1, 1914?" 

I do not deem it necessary to go into details in this opinion. Our present statute 
on the subject, section 7702 of the General Code, to the effect that: 

"The board of education in each city school district at a regular meeting, 
between May 1st and August 31st, shall appoint a suitable person to act as 
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superintendent of the public schools of the district, for a term not longer 
than five school years, beginning within four months of such appointment 
and ending on the 31st day of August." 

did not become a law until the 31st day of May, 1911. 
It seems that on the 20th day of April, 1911, the following motion was adopted 

by the board of education: 

"Acceptance of Mr. Kirkendall of his election as superintendent for the 
period of three years, from July 1, 1911, at a salary of $2,200 per year, was 
received and placed on file." 

If there was anything lacking in a meeting of minds between Mr. Kirkendall and 
the school board before this time, the passage of this resolution removed such defect, 
and when the board adopted the resolution just referred to the meeting of minds be
tween the supedntendent on the one hand, and the board of education on the other, 
was complete; and at the time the only requirement was that the superintendent 
should enter upon his duties within four months from the time of his appointment. 
This, he did. 

It appears further that on May 1, 1911, lVIr. Kirkendall nominated teachers for 
the school year, beginning September 1, 1911, and the board confirmed the nomina.. 
tions. Here was another confirmation of the entire act. The form of the resolution 
of the board of education of April 20, 1911, and its action on May 1, 1911, in confirm
ing Mr. Kirkendall's nomination of teachers, both being prior to the adoption of the 
present statute, completed the contract, and in my judgment eliminated from con
sideration the other propositions presented in the case. Doubtless, the examiner was 
applying the present statute to a contract made before it became effective, wbich was 
misleading. 

255. 

Very truly yours, 
TIMOTHY S. HoaAN, 

Attorney General. 

POWER OF COUNCIL TO BORROW MONEY FOR FLOOD EMERGENCY. 

Under sections 4450 and 4451, General Code, council'IIULy borrow '11Wney for the pay
ment of bills incurred by the board of health in pursuance of the prevention of disease, made 
menacing by recent floods, and levies made to cover such indebtedness wiU be exempt from 
Smith law limitations, by virtue of section 5649-4, General Code. 

CoLUMBus, Oa10, May 16, 1913. 

HoN. ALLEN G. AIGLER, City Solicitor, Bellevue, Ohio. 

DEAR Sm:-You inquire in your letter of May 3rd, receipt of which is acknowl
edged, whether there is any means of paying bills incurred by the board of health of 
the city of Bellevue, in connection with the recent flood, which manifested itself so 
peculiarly in your city, the current appropriation for such purposes having been ex
hausted. 

I call your attention to the provisions of sections 4450 and 4451 of the General 
Code, which are as follows: 
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"Section 4450. In case of epidemic or threa.teQ.ed epidemic or during the 
unusual prevalence of a dangerous communicable disease, if funds are not 
otherwise available, the council of a municipality may borrow any sum of 
money that the local board of health deems necessary, to defray the expenses 
necessary to prevent the spread of such disease. Such money may be bor
rowed until the next levy and collection of taxes are made, at a rate of interest 
not to exceed six per cent. per annum. Thereupon the board may expend the 
amount so authorized to be borrowed which amount, or so much thereof as is 
expended, shall be a valid claim against the municipality from the sum so 
created. 

"Section 4451. When expenses are incurred by the board of health under 
the provision of this chapter, upon application and certificate from such 
board, the council shall pass the necessary appropriation ordinances to pay 
the expenses so incurred and certified. The council may levy and set apart 
the necessary sum to pay such expenses and to carry into effect the provisions 
of this chapter. Such levy shall, however, be subject to the restrictions con
tained in this title." 

I am of the opinion that under these sections council may now borrow enough 
money to pay the bills which have been incurred and remain unpaid. 

I call attention also to the fact that levies made under these sections are exempt 
from all limitations of the Smith law. See section 5649-8 of the General Code. 

"Section 5649-4. Section 4. For emergencies mentioned in sections 
forty-four hundred and fifty, forty-four hundred and fifty-one, fifty-six 
hundred and twenty-nine and seventy-four hundred and nineteen of the 
General Code, the taxing authorities of any district may levy tax sufficient to · 
provide therefor, irrespective of any of the limitations of this act." 

It seems therefore that the exercise of power under the sections which I have 
cited, should be a feasible and satisfactory method of meeting the situation which you 
describe. The only cost which this will involv!) is the interest on the amount which 
it will be necessary to borrow. 

Of course, if the council has provided a contingent fund in accordance with the 
authority of section 3800 of the General Code, such a fund could be expended in the 
manner provided, for purposes such as described by you. It would not in my judg
ment, however, be in accordance with law to make a transfer at this time, from some 
other fund to the health fund and then to appropriate the amount so transferred to 
the health fund and expend the same. Inasmuch as you state in your letter that you 
realize that such a proceeding would not be in accordance with the law, I have not 
deemed it necessary to state my reasons for this conclusion. 

Yours truly, 
TIMOTHY s. HOGAN, 

Attorney General. , 
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276. 

BOARD OF ED"L'CATION-P"L"BLICATIOX OF NOTICE OF ELECTION OX 
QUESTION OF ISSUING BONDS FOR SCHOOL BUILDING-POSTING 
OR PUBLICATION IX ONE NEWSPAPER OF GENERAL CIRCULA
TION IN THE DISTRICT. 

The stalutes do not require or authorize publication of a resolution -of a board of educa
tion passed for the purpose of submitting to electors the question of issuing bonds for con
struction of a school building. 

Under section 7625, General Code, however, notices of the election shall be given in the 
manner provided by law for school elections, i. e., under sectim~- 4889, General Code, such 
publication may be made by posting written or printed notices in five public places in the 
district at least ten days before the holding of the election, or it may be published in a news
paper of general circulation in the district, once at least ten days before holding of the election. 

CoLUMBus, OHIO, May 22, 1913. 

HoN. W. A. O'GRADY, City Solicitor, Wellsville, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of May 15th, requesting 
my opinion upon the following question: 

"What publication is necessary of a resolution passed by a board of edu
cation under section 7625, General Code, for the purpose of submitting to the 
electors of the district the proposition of issuing bonds for the construction of 
a school building?" 

Section 7625, General Code, provides in part as follows: 

"When the board of education of any school district determines that 
• • * it is necessary to * * • erect a schoolhouse * * * , that 
the funds at its disposal * * * are not sufficient to accomplish the pur
pose and that a bond issue is necessary, the board shall * * • at a general 
election or special election called for that purpose, submit to the electors of 
the district the question of the issuing of bonds for the amount so estimated. 
Notices of the election required herein shall be given in the manner provided 
by law for school elections." 

Sections "7626 to 7628, inclusive, General Code, which are in pari materia With the 
section from which quotation has just been made, are silent respecting the question 
which you ask. 

I do not find in any of the general statutes relating to the powers and duties of 
boards of education any provision requiring a resolution, such as would be required in 
order to carry out the authority vested in the board of education by section 7625, to 
be "published" in the sense that municipal ordinances, for example, are required to be 
published. 

The only publication referred to in section 7625 is that of notice of the election, 
which is required to be given in the manner provided by law for school elections. The 
reference here is to the provisions of section 4839, General Code, which provides as 
follows: 

"The clerk of each board of education shall publish a notice of all school 
elections in a newspaper of general circulation in the district, or post written 
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or printed notices thereof in five public places in the district at least ten days 
before the holding of such election. * * *" 

Under the above quoted section publication in a newspaper is not even required, 
it being optional with the posting of written or printed notices in public places in the 
district. In the event, however, that it is desired to have publication, such publication 
is required to be made in but one newspaper of general circulation in the district, and 
is complete by one insertion at least ten days before the holding of the election. 

This is the only publication of the resolution which is authorized or in any sense 
required by law. As a matter of fact, the resolution itself, as such, is not required to 
be published, the notice being sufficient, in all probability, if it states the substance 
thereof; that is, enough of it to apprise the electors of the district of the nature of the 
proposition submitted to them. 

290. 

Very truly yours, 
TIMOTHY S. HooAN, 

Attorney General. 

MUNICIPAL BONDS FOR STREET IMPROVEMENTS, NOT OUTSTANDING 
JULY 1, 1913, ARE SUBJECT TO TAXATION. 

CoLUMBus, OHIO, .May 20, 1913. 

HoN. R. CLINT CoLE, City Solicitor, Findlay, Ohio. 

DEAR Sm:-I am in receipt of your letter of May 12th submitting two questions: 

"(1) Whether or not municipal bonds for street improvements are taxable. 
"(2) Whether in the last legislature the provisions of section 3942, Gen

eral Code, were in any way modified." 

In answer to your second question I desire to say that we have had the question 
looked up and find that there were no modifications of section 3942, General Code, 
made at the recent session of the legislature. 

In answer to your first question as to whether or not municipal bonds for street 
improvement~ are taxable, it would appear that proposal No. 32, which was duly 
adopted at the election held September 3, 1912, amends section 2 of Article XII of 
the constitution. 
. Proposal No. 41, which was likewise duly adopted at the same election provides 

that: 

"The several amendments passed and submitted by this convention when 
adopted shall take effect on the first day of January, 1913, except as otherwise 
specifically provided by the schedule attached to any of said amendments." 

There was no separate schedule attached to proposal No. 32, consequently such 
amendment went into effect on January 1, 1913. 

Section 2 of article XII of the constitution as it now reads provides that: 

"Laws shall be passed, taxing by a uniform ruie, all moneys, credits, in
vestments in bonds, stocks, joint stock companies, or otherwise; and also all 
real and personal property according to its true value in money, excepting all 
bonds at present outstanding in the state of Ohio or of any city, village, ham-
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let, county or township in this state or which have been issued in behalf of the 
public schools in Ohio and the means of instruction in connection therewith, 
which bonds so at present outstanding shall be exempt from ta.xation." 

Municipal bonds for street improvements are as much bonds of the city as any 
other bond and since the constitution provides that all such bonds not outstanding 
on January 1, 1913 shall be taxable, and as this department has construed such amend
ment to be self-executing in that all bonds not so outstanding on January 1, 1913, 
shall be subject to taxation, I am of the opinion that municipal bonds for street im
provements not outstanding on January 1, 1913, are taxable. 

323. 

Y ery truly yours, 
TmOTHY S. HoGAN, 

Allorney General. 

CITY MAY NOT SUBSTITUTE GAS LAMPS FOR ELECTRIC LAMPS IN 
CONTRAVENTION TO TERMS OF CONTRACT WITH ELECTRIC 
LIGHT COMPANY PROVIDING FOR THE USE OF ELECTRIC LA:\1PS 
BY THE CITY. 

When a city has properly entered into a contract with an electric light company, which 
contract provided for the furnishing of certain lights to the city by said company and of 
power for the operation of the same and for the use of said lamps by the city, the city 11wy 
not substitute gas lamps for such electric lights. 

CoLUMBus, OHIO, April16, 1913. 

HoN. EDWARD C. STITZ, City Solicitor, Van Wert, Ohio. 

DEAR Sm:-In your letter of January 14, 1913, you say that on April 1, 1912, 
the city of Van Wert, Ohio, by its director of public service, entered into a contract 
with the Van Wert Public Service Company, "whereby said company contracts and 
agrees to light the public streets, alleys, public land, lanes, squares and other public 
places in the city of Van Wert, Ohio, with electricity for a period of ten years, begin
ning with April 1, 1912." Then follows a statement of the terms of said contract as 
to the number and kinds of lights, sud the prices thereof. 

Yon further state that the contract calls for "not less than ninety (90) 300 watt 
metallic flame arc lights and such number as the said city 111ay require of 75 watt Tung
sten incandescent lights." 

That said contract was entered into in accordance with an ordinance of the city 
council authorizing the director of public service to make the same under section 3809, 
General Code; and that "the public service company is complying with its part of this 
contract." 

You then say: "The city council is now preparing to light certain streets with 
gas and is about to authorize the director of public service to enter into a contract 
with the Van Wert Gas Light Company to light certain streets with gas lights and to 
remove the electric lights from the territory lighted with gas." 

My opinion is asked as to whether this can be done. 
Section 3809, General Code, provides that the council of a city may authorize a 

contract with any person, firm or company, for lighting the streets, alleys, lands, lanes, 
squares and public places in the municipal corporation, for a period not exceeding ten 
years. 
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Section 3994, General Code, provides: 

"A municipal corporation may contract with any company for supplying 
with electric light, natural or artificial gas, for the purpose of lighting or heat
ing, the streets, squares and other public places and buildings in the corpora
tion limits." 

Either of the sections would authorize the city of Van Wert to enter into a con
tract to light its streets and other public places with electricity or gas, as the council 
may determine. 

I have before me the ordinance, No. 388, of your city, "authorizing the director 
of public service of the city of Van Wert, Ohio, to make and execute a contract with 
the Van Wert Public Service Company, of Van Wert, Ohio, for lighting the streets, 
alleys, lands, lanes, squares and public places in the city of Van Wert, Ohio," of the 
25th day of Match, 1912. (Section 3 of said ordinance is as follows): 

"That said contract shall provide that said city shall use, and said com
pany shall furnish, during the term of said contract, not less than ninety such 
arc lamps, in such lighting; and that said city shall have the right to add, 
from time to time, as many more as it may desire; a,nd that said city shall use 
and said company shall furnish electricity and lamps of sixteen candle power 
for as many street arches as the city may from time to time require, and said 
company shall furnish the number of Tungsten lamps required by said city." 

The contract of April 1, l!H2, pr<>vides that the company shall keep and maintain 
its power plant at Van Wert with sufficient power to supply the electrical current 
necessary and required by the contract; and i£ it fails so to do, the same shall operate 
as a forfeiture of the contract, at the option of the city. The ordinance and contract 
are adopted and executed according to law, and the company accepted the terms of 
the same, entered upon its duties thereunder, and is still complying with all the terms 
thereof. This contract, then, being one the city had a right to make, under the 
statutes above quoted, is binding upon the city of Van Wert so long as the public 
service company performs all of its obligations thereunder; and said company has a 
vested right by virtue of said contract, which it can enforce, during the ten years specified 
therein, while it does all things imposed upon it by the terms thereof. 

The company is required to keep its plant equipped so as to furnish all the electric 
lights the city may demand. 

By virtue of said contract the company invests its capital, equips its plant for 
proper service to the city, and must keep and maintain it in such state of efficiency as 
will mest the requirements of the municipality, or forfeit its compansation under the 
contract. 

It must be understood this is not an ordinance or franchise giving the company 
the right to furnish electricity to the citizens of the city, but it is a contract with the city 
itself, to light the streets, etc., thereof, for a definite and fixed term at prices stipulated. 

In my opinion council has no authority to interfere with the vested rights of this 
company by substituting other kinds of light in lieu of electricity furnished under the 
contract, so long as the company is furnishing, or is able to furnish electricity according 
to its agreement with the city. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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343. 

VACANCY IN OFFICE OF PRESIDEXT OF COUNCIL IX CITIES FILLED 
BY APPOINTMENT OF MAYOR. 

There being rw other provision for the fiUing of a vacancy, occurring in the office of 
president of the council in a city, such vacancy may only be jiUed, under section 425Z, 
General Code, through appointment by the mayor . 

. CoLUMBUs, OHIO, June 17, 1913. 

RoN. ORA R. WADE, City Solicitor, Fostoria, Ohio. 

DEAR SIR:-In your letter of June 10, 1!)13, you ask: 

"In case of the death of president of council in cities, how or by whom 
is the position filled?" 

Your interrogatory raises, squarely, the question of where the appointing power 
rests in cities, when a vacancy occurs in an elective office, whether caused by death, 
or otherwise. 

By section 4272, General Code, the president of the council is an elective officer of 
cities, and is the presiding officer of the legislative department of the city from which 
he is chosen. He is rwt a member of council as other members are, and has no vote except 
in case of a tie. 

Section 4272, General Code, gives him power, in the absence from the city or 
inability of the mayor, to become acting mayor; but in such cases he cannot act as 
president of the council. If the mayor dies, resigns or is removed (section 4274, G. C.) 
the presidedt of council becomes mayor for the unexpired term, and until his suc
cessor is elected and qualified. 

Section 4210, General Code, provides for the election of a president pro tern in 
cities; but there is no provision that he shall succeed as president, if that office is 
vacant. Therefore, if the president of a: city council dies, the office is vacant; and if it 
is desired to fill it, a successor must be named by some one vested with appointing 
powers in such cases. 

Can the council make the appointment in cities in case of the death of the presi
dent? I think not. Section 4211, General Code, applying to cities, says: 

"The powers of council shall be legislative only, and it shall perform no 
administrative duties whatever, and it shall neither appoint rwr confirm any 
officer or employe in the city government except those of its own body, except aa 
otherwise provided in this title." 

The president, as I have said, is not a n?ember of council, and does not fall within 
the exception above quoted, "except those of its own body." 

·There being no provision of ;;he law referring to vacancies in the office of president 
of the council, by name, specifically, we must look to the general statute on the subject 
in the law applying to appointing persons in cities. In my opinion section 4252, 
General Code, covers the case, which reads as follows: 

"In case of death, resignation, removal or disability of any officer or 
director in any department of a city, unless otherwise provided by law, the 
m9yor thereof shall fill the vacancy by appointment, and such appointment 
shall continue for the unexpired terrn and until a successor is duly appointed, 
or duly elected and qualified, or until such disability is removed." 
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The president is an officer in the legislative department of the city, and therefore I 
am of the opinion that the mayor has the power to appoint a president of the council 
in the language of the statute above quoted. 

363. 

Your other questions will be taken up very soon and answered seriatim. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE-DAY LABORERS-BOND ISSUE. 

The direcfAJr of public service is not authorized fAJ employ day laborers fAJ make a 
public improvement fAJ be paid for from a bond issue, where such improvement will cost 
fAJ exceed 1500. 

CoLUMBus, OHIO, July 9, 1913. 

HoN. W. S. JACKSON, City SolicifAJr, Lima, Ohio. 
DEAR Sm:-Under date of February 20, 1913, you submitted the following to 

this department for OP,inion: 

"The council of this city has just authorized a one hundred thousand 
dollar bond issue, for the purpose of improving and extending the water
works system. 

"Some of the labor to be performed for this improvement can be done 
more economically and more advantageous to the city by employing men by 
the day, under the direction of our able superintendent of the waterworks 
than by the usual method of advertising for b,ids and letting a contract. 

"Query:-Can the director of public service, acting through the super
intendent of the waterworks, employ day laborers to perform public work, 
without advertisement and receiving bids, and pay said laborers from the 
moneys arising from the sale of bonds?" 

On April 4, 1913, we sent you an opinion given to the bureau.of inspection and 
supervision of pubiic offices, in which a similar question was considered in reference 
to street improvements. 

You thereupon renewed your request and stated further that 

"The work contempleted will be paid for by money derived from the sale 
of bonds, and the bonds paid for by the revenue of the waterworks." 

In your case the money to be expended has been raised by a bond issue. Although 
the bonds are to be paid ultimately from the revenues of the waterworks, the expendi
ture is not in fact a current expenditure from the current receipts of the waterworks. 
Your question will therefore be considered only as to the right of the city to employ 
laborers for laying water mains and extending the waterworks when the cost thereof 
is to be met by a bond issue, and not as to the right of the city to maintain a depart
ment for laying water mains when the cost thereof is paid from the current receipts 
of the waterworks department. 

Section 3961, General Code, provides: 
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"Subject to the provisions of this title, the director of public service may 
make contracts for the building of machinery, waterworks buildings, reservoirs 
and the enlargement and repair thereof, the manufacture and laying down of 
pipe, the furnishing and supplying ·with connections all necessary fire hydrants 
for fire department purposes, keeping them in repair, and for all other pur
poses necessary to the full and efficient management and construction of water
works." 

Section 3965, General Code, provides: 

"Before entering into any contract for work to be done, the director of 
public service shall require bond to be given, with good and sufficient surety, 
for the faithful performance of the work. In case of emergency, by a vote 
of two thirds of all the members elected thereto, the council may authorize 
such director to enter into such contract without advertising." 

Section 4328, General Code, provides: 

"The director of public service may make any contract or purchase sup
plies or material or provide labor for any work under the supervision of that 
department not involving more than five hundred dollars. When an ex
penditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authodzed and directed by ordinance of council. When so authorized and 
directed, the director of public service shall make a written contract with the 
lowest and best bidder after advertisement for not less than two nor more than 
four consecutive weeks in a newspaper of general circulation within the city." 

The case you submit is not an emergency as provided for in section 3965, General 
Code. The provision of this section in permitting advertising to be dispensed with 
in case of an emergency, shows that it was contemplated that the provisions of sec
tion 4328, General Code, as to advertising should be complied with. Section 3!161, 
General Code, when it provides that "Subject to the provisions of this title, the director 
of public service may make contracts," contemplates that the provisions of section 
4328, General Code, shall be cqmplied with. 

The expenditure in question is paid for in the first instance by an issue of bonds 
to be paid in the future. In order to protect the taxpayer and to prevent fraud and 
collusion the statutes require competitive bids for such expenditures. 

I am therefore of the opinion that the director of public service is not authorized 
to employ day laborers to make a public improvement to be paid for from a bond 
issue, where such improvement will cost to exceed five hundred dollars. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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383. 

ORDINANCE-::\1UST BE APPROVED BY ::\IAYOR-VET0-::\1AYOR MUST 
GIVE REASON FOR IDS VETO-IDS REASON MUST BE RETURNED 
TO THE CITY COUNCIL WITH THE VETOED ORDINANCE-FORMA
TION OF CITY CHARTER. 

It is necessary to submit to the 11ULyor for his approval an ordinance for the city 
rouncil, providing for the submission to the electors of the question "shall a rommission be 
chosen to frame a charter" as authorized by section 8, article 18, of the constitution. 

The provisions of section 4234, which require a 11ULyor to return an ordinance with 
his objections when he disproves the same, are 11ULndatory and a veto of such an ordinance 
without giving council his reasons therefor is invalid, and the ordinance re11ULins in the 
same situation as if the 11ULyor had taken no action whatever. 

CoLUMBus, omo, July 17, 1913. 

HoN. H. M. RANKIN, City Solicitor, Washington C. H., Ohio. 

DEAR Sm:-Under date of July 5, 1913, you inquire: 

"Ten per centum of the electors of this city petitioned the council to pass 
an ordinance to provide for the submission of the question to the electors, 
"Shall a Commission be Chosen to Frame a Charter?' as provided in article 18, 
section 8, of the constitution of the state. The council have passed such 
ordinance. Is it now necessary to present this ordinance to the mayor and 

· have his approval before the same can go into effect?" 

Section 8 of article 18 of the present constitution of Ohio, to which you refer, 
provides: 

"The legislative authority of any city or village may by a two-thirds vote of 
its members, and upon petition of ten per centum of the electors shall forthwith, 
provide by ordinance for the submission to the electors, of the question, 'shall a 
commission be chosen to frame a charter.' The ordinance providing for the 
submission of such question shall require that it be submitted to the electors 
at the next regular municipal election if one shall occur not less than sixty 
nor more than one hundred and twenty days after its pass9.ge; otherwise it 
shall provide for the submission of the question at a special election to be 
called and held within the time aforesaid. The ballot containing such ques
tion shall bear no party designation, and provision shall be made thereon for 
the election from the municipality at large of fifteen electors who shall con
stitute a commission to frame a charter; provided that a majority of the 
electors voting on such question shall have voted in the affirmative. Any 
charter so framed shall be submitted to the electors of the municipality at an 
election to be held at a time fixed by the charter commission and within one 
year from the date of its election, provision for which shall be made by the 
legislative authority of the municipality in so far as not prescribed by general 
law. Not less than thirty days prior to such election the clerk of the munici
pality shall mail a copy of the proposed-charter to each elector whose name 
appears upon the poll or registration books of the last regular or general elec
tion held therein. If such proposed charter is approved by a majority of the 
electors voting thereon it shall become the charter of such municipality at 
the time fixed therein." 
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It is necessary to determine what is meant in this provision by the phrase "The 
legislative authority of any city." 

Section 4206, General Code, provides: 

"The legislative power of each city shall be vested in, and exercised by 
a council, composed of not less than seven members, four of whom shall be 
elected by wards and three of whom shall be elected by electors of the city at 
large. For the first twenty thousand inhabitants in any city, in addition to 
the original five thousand, there shall be two additional members of council, 
elected by wards, and for every fifteen thousand inhabitants thereafter there 
shall be one additional member similarly elected, provided that the total 
number of members of such council shall not exceed thirty-two. When the 
total nu.mber of members of council is fifteen or more, one member of every 
five shall be elected at large, and the remainder from wards." 

Section 4234, General Code, provides: 

"Every ordinance or resolution of council shall, before it goes into effect, be 
presented to the mayor for ap'{JI"oval. The mayor, if he approves it, shall sigll 
and return it forthwith to council. If he does not approve it, he shall within 
ten days after its passage or adoption return it with his objections to council, 
or if council is not in session, to the next regular meeting thereof, which 
objections council shall cause to be entered upon its journal. The mayor 
may approve or disapprove the whole or any item of an ordinance appropriat
ing money. If he does not return such ordinance or resolution within the 
time limited in this section, it shall take effect in the same manner as if he had 
signed it, unless council by adjournment prevents its return. When the mayor 
disapproves an ordinance or resolution, or any part thereof, and returns it to 
the council with his objections, council may, after ten days, reconsider it, and 
if such ordinance, resolution or item, upon such reconsideration is approved 
by the votes of two-thirds of all the members elected to council, it shall then 
take effect as if signed by the mayor. The provisions of this section shall 
apply only in cities." 

By virtue of section 4206, General Code, the legislative power of a city is vested 
in council. But by virtue of section 4234, General Code, a legislative act of council 
must be presented to the mayor for approval. An ordinance or resolution of council 
is not effective until presented to the mayor as required by section 4234, General Code. 

By virtue of the power of veto the mayor performs duties which are legislative in 
character as distinguished from his executive duties. 

At page 355 of volume 28 of Cyc. it is said: 

"Acts of legislation, whether of state or corporation, are not valid unless 
they receive the concurrent approbation of all the elements constituting the 
legislative department of government. Whenever, therefore, the charter of 
a municipal corporation makes the mayor a constituent element of its legis
lature, either directly or indirectly, by positive expression or necessary impli
cation, his approval is essential to the validity of any ordinance enacted by 
the council." 

At page 958 of 36 Cyc. it is said: 

"Under the system of government adopted in this country the chief 
executive, either the president or a governor, is a pt\t"t of the law-making 



1524 CITY SOLICITOR::; 

power, and it is usually provided by constitution that a bill shall not become 
a law until presented to the executive for his approval or veto." 

By virtue of the provisions of section 4234, General Coue, the mayor of a city is 
a part of th~ legislative authority of a city. The mayor has the right to approve or 
disapprove an ordinance or resolution of council before the same can become effective. 

Section 8 of article 18 of the constitution provides that the submission of the 
question shall be provided by ordinance. And by virtue of section 4234, General 
Code, an ordinance of council must be submitted to the mayor for approval. 

The provision "by a two-thirds vote of its members" found in section 8, article 
18, refers to the term "legislative authority," in said section. This phrase, however, 
can only apply to the body now known as the council, or some similar body. It does 
not and cannot apply to an individual, such as a mayor. This provision cannot be 
held to mean that council only should act upon such ordinance. 

No reference is made in the constitutional provision to the council. Under the 
present plan of permitting cities and villages to adopt a charter, some of them may not 
have a council. The purpose of the provision is to permit the "legislative authority" 
of the municipal corporation to pass such ordiuance. And it must be passed as other 
ordinances are passed. 

The electors of a city or village have a right to have such question submitted to a 
vote upon the filing of a proper petition as provided in section 8 of article 18. The 
petition of the electors does not fix the date of the election or arrange the other details. 
This is left to the legislative authority and is to be provided by ordinance. It is this 
ordinance to arrange the details and to fix the date of the election that is to be passed 
upon, by the legislative authority. The mayor, under section 4234, General Code, 
has the same right as council to pass upon these questions. • 

The remedy in case of failure of the council and the mayor to act upon such peti
tion need not be considered in your case. 

The term "legislative authority" found in section 8 of article 18 of the constitution 
of Ohio includes all bodies or officers who are required to act when a legislative act is 
passed. 

I am therefore of the opinion that an ordinance of the council of a city providing 
for the submission to the electors of the question "shail a commission be chosen to 
frame a charter," as authorized by section 8, article 18, of the constitution of Ohio 
must be submitted to the mayor as required by section 4234, General Code. This is 
true of an ordinance passed upon the initiative of council as well as one passed by 
virtue of a petition of the electors. 

Since considering your foregoing question you have submitted under date of July 
14, 1913, another inquiry arising from later developments on the passage of said ordin
ance. 

You state that: 

"The ordinance was presented to the mayor for his approval. The mayor 
has since returned the ordinance to council. 

"On the bottom of the ordinance was added by the mayor the following: 
'Vetoed July 8, 1913, Harve W. Smith, Mayor, City of Washington, Fayette 
county, Ohio.' No reasons whatever were given by the mayor explaining 
his action in the matter. 

"In addition to the question as to whether the mayor had the authority 
to veto such an ordinance we have the additional question as to whether the 
mayor did veto the ordinance.'' 

You call attention to the case of Casey vs. Dadman, 77 N. E. Rep. (Mass.) 717. 
This same case is reported in 191 Mass. 370 as the Mayor ot: Lowell vs. Dadman. The 
ll)'lla.bus in 191 Mass., 370, reads: 
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''Cnder R. L. c. 26, an attempt of the mayor of a city to veto an order 
of the city council without stating his objections in writing in returning it is 
of no effect. 

"R. L. c. 26, section 9, giving a limited veto power to the mayor of a city 
contains the same requirement which the constitution of the United States 
and that of this commonwealth impose respectively on the president and the 
governor that he must return an ordinance of which he disapproves 'with his 
objections in writing." 

Lathrop, J., says on page 370: 

"Xo question is made as to the proper passage of the order by the city 
council. The mayor attempted to veto the order, and the only question is 
whether the veto had any force or effect. The veto in question was dated 
April 13, 1905, and was addressed to the city council of the city of Lowell, 
and signed by the mayor. It was in these words: 'I herewith return with
out my approval joint order entitled, providing for a new division of the 
territory of the city of Lowell into wards.' By the Rev. Laws, c. 26, section 
9, the mayor was required, if he disJ.pproved of the order to return it, 'with 
his objections in writing.' The s called 'veto' contained no statement of 
objections, and was of no effect ______ The reason why it is necessary that 
the objections should be stated is plain. It is that the body passing the order 
should have an opportunity to weigh and consider the objections, and deter-
mine whether it is right or wrong. ______ In this country the absolute veto 
is unknown; the qualified or limited veto is au that an executive has. 
The attempt on the part of the mayor to return an absolute veto was of no 
effect.'' 

In case of Truesdale vs. City of Rochester, 33 Hun. (N. Y.) 574, it was held: 

"That the failure of the mayor to tate his reasons for disapproving the 
resolution, as required by section 48 of chapter 14 of 1880, rendered his objec
tion thereto unavailing. and that the resolution took effect at the expiration 
of five days from the time it was presented to him.'' 

The charter in this case provided: 

"If he disapproves he shall retuhJ such transcript to the common council 
or the clerk thereof, with his objections and reasons for disapproval, in writ
ing'' 

Dillon on Municipal Corporations, 5th Ed., says at section 578: 

"It has been said that in this country the absolute veto is unknown; the 
qualified or limited veto is all that an executive has. In other words, the 
vesting of the mayor with power to disapprove an ordinance is intended to 
induce due consideration and to prevent haste and inconsiderate action, and 
upon disapproval the council usually has the power to pass the ordinance 
over his veto. In approving or disapproving the ordinance the mayor must 
comply with the requirements of the statute or charter. Thus, when the statute 
requires the mayor, if he disapproves an ordinance, to return it with his objec
tions in writing, a message returning the ordinance disapproved without stating 
any objection to it is not a valid exercise of the veto power." 
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It will be observed that in the foregoing cited authorities the law required that 
the ordinance should be returned by the mayor "with his objections in writing" if he 
disapproves. 

In the statute of Ohio, section 4234, General Code, it is provided that the mayor 
shall return the ordinance "with his objections." The words "in writing," are omitted. 
It is provided further, however, "which objections council shall cause to be entered 
upon its journal." 

In case of Erie vs. Parade Street Market Co., 37 Pa. Sup. Ct. 449, it was held 
that: 

"In such a case it is immaterial that the mayor does not state his objec
tions." 

Porter, J., says on page 452, of the opinion: 

"We find in the second sentence of the section of the statute above quoted, 
referring to the return of an ordinance by the mayor without his approval, 
this language, 'he shall return it, with his objections, to the branch of councils 
wherein it originated, which shall thereupon proceed to reconsider it.' The 
clause 'with his objections' is merely permissive and contemplates giving the 
mayor an opportunity to state his reasons for his official action. T~e vital 
thing is the return of the ordinance, by the mayor, to the councils, without 
his approval, in the manner required by the statute.'' 

The provision of t-he charter under consideration in the last quoted case was that 
the mayor should return the bill "with his objections," as in our statute. The language 
of the statute as quoted by the court does not show that council was required to place 
said objections upon its journal. It appears that the cases in 33 Hun. 574 and 191 
Mass. 370, supra, although previously decided, were neither cited or considered by 
the court. 

Wallace, J., says at page 199 of Harpending vs. Haight, 39 Cal. 189: 

"and that as part of this return, the executive objections to the passage 
of the bill must be stated." For unless these things be effected by the return 
how can the senate enter the bill and executive objections upon its journal 
or what way proceed to the consideration of the objections themselves.'' 

The constitution of California was under consideration and it provided: 

"If he approve it he shall sign it; but if not he shall return it with his 
objections, to the house in which it originated, which shall enter the same 
upon the journal and proceed to reconsider it.'' 

This is very similar to the provision in the statute of Ohio now under considera
tion. The conclusion of the court, however, is dictum, as the governor, in that case, 
did submit his objections. 

The decisions upon this question are not harmonious. Nor are the provisions 
governing the veto power alike in all the cases. 

In the Massachusetts case the court say that the provision there under consid
eration was similar to that in the constitution of the United States. 

In section 7 of article I of the constitution of the United States it is provided: 
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"If he approve he shall sign it, but if not he shall return it, with his objec
tions to that house in which it shall have originated, who shall enter the ob
jections at large on their journal, and proceed to reconsider it." 

Article II, section 16 of the constitution of Ohio provides: 

"If he does not approve it, he shall return it with hi8 objections in writing, 
to the house in which it originated, whi~h shall enter the objections at large 
upon its journal, and may then reconsider the vote on its passage." 

It appears, therefore, that in some cases, the words "in writing" are included 
and in others these words are omitted. 

The question to be determined is, is the provision of the Ohio statute, that the 
mayor, if he disapproves an ordinance, shall return it "with his objections," manda
tory or directory. 

I find no decision in Ohio directly upon this proposition. As to other provisions 
of the statutes, the courts have held that the provisions of the statutes providing the 
manner in which ordinances shall be passed are mandatory. 

In Campbell vs. Cincinnati, 49 Ohio St. 463, it is held: 

"The requirement in section 1694, that ordinances of a permanent nature 
shall be fully and distinotly read on three different" days, unless three-fourths 
of the members elected dispense with the rule, is mandatory." 

Dickman, J., reviews on page 473, the different rule as applied to the legislature, 
and then says on page 474: 

"But municipal corporations act not by inherent right of legislation, 
like the legislature of the state. They are governments of enumerated powers 
act.ing by a delegated authority. They are creatures of the statute, invested 
with such power and capacity only as is conferred by statute, or passes by 
necessary implication from the statutory grant, and their powers must be strict
ly pursued. • * * The rule therefore as stated in numerous adjudged 
cases is, that the mode of procedure to be followed in the enactment of ordi
nances as prescribed by statute must be strictly observed. Such statutory 
powers constitute conditions precedent, and unless the ordinance is adopted 
in compliance with the conditions and directions thus prescribed, it will 
have no force." 

By virtue of section 4234, General Code, the mayor is required to return the ordi
nance "with his objections" if he disapproves the same. And council is required to 
enter such objections upon its journal. 

If the mayor declined to make known his objections council could not enter the 
same upon its journal. 

The purpose of requiring the mayor to state his objections is to permit the mem
bers of council to weigh and consider such objections upon their reconsideration of 
the ordinance. 

It is, therefore, my opinion that the provisions of section 4234, General Code, 
which require the mayor to return an ordinance "with his objections" when he dis
approves the same, are mandatory and that an attempted veto of an ordinance with
out giving to council his objections thereto is invalid. 

The attempted veto in your case· by the mayor was of no effect, as he failed to 
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give his objections thereto. The ordinance remains in the same situation as if the 
mayor had taken no action thereon. 

395. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attomey General. 

MUNICIPAL ELECTIONS-ORDINANCE-RESOLUTION-MOTION-PUB
LICATION OF ORDINANCE-HOW PLACE OF HOLDING ELECTION 
IS DESIGNATED. 

Section 4844, General Code, which provides that elections shall be held for each munic
ipal or ward precinct at such place as the council of the corporation may designate, does 
not mean that council must designate such place by ordinance or resolution. Council may 
designate such place by motion. Section 4227, General Code, providing for the publica 
lion of an ordinance does not apply. 

When council in non-registration cities, designates the place of voting by ordinance, 
it is not necessary that the ordinance be published. 

CoLUMBUs, OHIO, July 14, 1913. 

HoN. JAMES L. LEONARD, City Solicitor, Mt. Vernon, Ohio. 

DEAR Sm:-Under date of Jtine 3, 1913, you state: 

"In non-registration cities council designates the places for voting in the 
different precincts." 

and inquire: 

"Does the ordinance for such have. to be published?" 

Section 4844, General Code, provides: 

"Elections shall be held for each township precinct at such place within 
the township as the trustees thereof shall determine to be most convenient of 
access for the voters of the precinct. Elections shall be held for each municipal 
or ward precinct at such place as the council of the corporation shall designate. 
In registration cities, the deputy state supervisors shall designate the places 
of holding election's in each precinct." 

Section 4211, General Code, provides that the powers of the city council shall 
be legislative only. 

Section 4224, General Code, provides that the action of council shall be by ordi
nance or resolution. 

Section 4227, General Code, p;rovides that ordinances of a general nature shall 
be published before going into operation. 

Section 4234, General Code, provides that each ordinance or resolution of a city 
. council shall before it goe~ into effect be presented to the mayor for approval. 

All of these sections, however, are found in Title XII of the Code, which deals 
exclusively with municipal corporations and their general powers and duties. 

Section 4844, General Code, supra, is found in Title XIV of the General Code, in 
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other words, in a title entirely separate and distinct from that in which sections 4211, 
4224, 4227 and 4234 are found. The provisions of the last named sections, as I view 
the law, apply solely to the actions of council that are taken in relation to municipal 
affairs and found under Title XII, and do not relate to section 4844, General Code. 
Therefore, I am of the opinion that the provisions of section 4844, General Code, that 
elections shall be held for each municipal or ward precinct at such places as the council 
of the corporation shall designate does not mean that council must so designate such 
places by ordinance or resolution. In fact, council can designate the same by a mere 
motion, and, therefore, section 4227, General Code, providing for the publication of 
an ordinance of a general nature, does not apply. 

I am further confirmed in this view by the fact that section 4844, General Code, 
further provides that in registration cities the deputy state supervisors shall designate 
the places of holding elections in each precinct. The designation of the places of 
holding elections by deputy state supervisors would not have to be published in any 
manner, and it would seem an anomaly that the action of council in designating places 
of election in non-registration cities would require publication, whereas the action of 
the deputy state supervisors in registration cities would not. I would, therefore, 
state it as my opinion that if council in non-registration cities designates the places 
of voting by ordinance such ordinance would not have to be published. 

396. 

Yours truly, 
TIMoTHY S. HoGAN, 

Attorney General. 

EMERGENCY COMMISSION-DIRECTOR OF PUBLIC SAFETY-MUNICI
PAL CORPORATION-cOMMON PLEAS COURT-EMERGENCY COM
MISSION LIMITED TO EXPENDING MONEY. 

An emergency commission acting in conjunction with the director of public safety has 
no control over the raising of revenues required for the use of his department. Its authority 
is limited to the expenditure of such funds as council in its legislative discretion may pro
vide for its use. 

In a municipal corporation in which an emergency commission has been appointed, 
the council has authority to apply to common pleas court for authority to expend money, 
under section 1, 103 0. L., 141, involving an expenditure of more than 8500.00. 

CoLUMBUs, OHio, July 17, 1913. 

HoN. J. F. NEILAN, City Solicitor, Hamilton, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of July 3rd requesting 

my opinion upon the following questions: 

"1. May an emergency commission, appointed for a city under the pro
visions of the act found in 103 0. L. 206, acting in conjunction with the director 
of public service, compel the council of the corporation to provide funds neces
sary to make the repairs and replacements, for the purpose of making which the 
commission has been appointed? 

"2. In a municipal corporation in which an emergency commission 
has been appointed under authority of the act above referred to, who is the 
proper party to apply to the common pleas court under section 1 of the act 
found in 103 0. L. 141, for authority to expend money for temporary repairs 
and replacements involving an expenditure of more than $500.00? 
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"May a municipal corporation, under the amended constitution establish 
and maintain a municipal ice plant, coal yard or a municipal furnishing house?" 

The answer to your question is made absolutely clear by section 6 of the act to 
which I have referred in stating it. 

Section 6 provides as follows: 

"The emergency commission of any municipality shall have, in conjunc
tion with the director of public service, all the powers and duties of the director 
of public service in such municipality in so far as they may extend to the repair
ing, rebuilding and restoring of public works destroyed or damaged by the 
floods of March and April, 1913, and shall exercise and perform such powers 
and duties jointly.with such director." 

In connection with this section I have read the remaining sections of the act and 
find therein no provision in any way qualifying or enlarging the express and plain 
language thereof. It is clear that the only powers which the emergency commission 
has and which must be exercised, not independently, but in conjunction with the 
director of public service are those which the director himself has. The director of 
public service in a municipal corporation has absolutely no control over the raising 
of funds required for the use of his department. His authority is limited to the ex
penditure of such funds as council in its legislative discretion may provide for his use. 

Therefore, your first question must be answered in the negative. 
Your second question is rendered easy of solution, it seems to me, by the express 

language of section 1 of the act found in 103 0. L. 141, which provides in part as follows: 

"* * * the council of any municipal corporation or the trustees of any 
township are hereby empowered to authorize or enter into contracts tempor
arily to repair, reconstruct or replace any public property or public way which 
such commissioners, council or trustees are authorized to repair, reconstruct 
or construct under any general law of this state * * * and to appropriate 
money * * * for such purposes. * * * Directors of public service 
or safety in cities shall not be required to advertise for competitive bids in 
entering into any cont1act authorized by this section. 

"Provided, however, before such contract for temporary, reconstruc
tion or replacement involving an expenditure of more than five hundred 
dollars is authorized or entered into such * * * council shall apply to 
the common pleas court of the county, etc." 

It may be said of the foregoing section that the power of a city council is clearly 
liinited to authorizing a contract which must be then entered into by the director of 
public service. The distinction is clearly observed throughout the section; both the 
council and the director are mentioned in the section. Therefore, there is no con
fusion of ideas, and no implication can be constructed by which any power conferred 
upon council by the express language of the section can be construed as intended to 
be conferred upon the director of public service. Now the duty to apply to the com
mon pleas court for authority to authorize a contract involving more than five hundred 
dollars in a city is expressly imposed upon council. That being the case, in my judg
ment, the director of public service would not be authorized to make the application 
to the court; and it necessarily follows from what has been said in connection with 
the answer to your first question that the emergency commission, having only the 
powers of the director of public service, is not authorized to make the application to 
the common pleas court on its own behalf or in conjunction with the director of public 
service, nor may it compel the council to make the application. 
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Your third questiop is perhaps sufficiently answered by the enclosed copy of an 
opinion to Hon. David J. James, City Solicitor of :\Iartins Ferry, Ohio. 

413. 

Yours very truly, 
TruoTHY S. HoGAN, 

Attorney General. 

A MAJORITY VOTE OF THE CITY CO"C"XCIL IS REQUIRED IN ORDER 
TO PURCHASE LANDS BY THE CITY. 

When property is purcha~ed for the u~e of a corporation and within m power~, a 
majority vote of the council is required to authorize the purchase. 

CoLUMBus, OHio, August 7, 1913. 

HoN. E. N. FAm, City Solicitor, New Philadelphia, Ohio. 

DEAR Sm:-I have your letter of July 23, in which you inquire: 

"There seems to be no statute directly authorizing the purchase of real 
estate for city purposes. We have purchased real estate without appropria
tion proceedings approved by your predecessor. A proposition has been 
made by a freeholder to council for the sale of a small tract of land for street 
purposes. Council is divided as to the advisability of purchasing said tract 
and stand four to three in favor of its purchase. Now the question arises, 
does it take a majority vote or a two-thirds vote. I think it takes the latter. 
It takes a two-thirds vote for the sale of real estate, section 3699, General Code 
of Ohio, and to pass an ordinance authorizing 'the proceedings to appropriate 
property for city purposes requires a two-thirds vot'e, section 3680, General 
Code of Ohio." 

Judge Dillon lays down the rule applicable to the acquisition of property by 
municipalities as follows: 

"In the absence of express prohibitory statutes, or of statutes which in 
terms confer and limit, and therefore define and measure, the power, the capac
ity to acquire and hold property, real or personal, must be fairly incidental 
to some power expressly granted or absolutely indispensable to the declllred 
purposes of the corporation." 

Section 3615, General Code, reads: 

"Each municipal corporation shall be a body politic and corporate, which 
shall have perpetual succession, may use a common seal, sue and be sued, and 
acquire property by purchase, gift, devise, appropriation, lease, or lease with 
the privilege of purchase, for any municipal pt\rpose autliorized by law, and 
hold, manage, and control it and ~a.ke any and all rules and regulations, by 
ordinance or resolution, that may be reqtlired to carry out fi.1Lly all the pro
visions of any conveyance, deed or will, in relation to any gift or bequest, or 
the provisions of any lease by which it may acquire property." 

Section 36HO to which you call at.tention, applies to appropriation of property anrl 
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3699 to the sale of property owned by the corporation, but no longer needed for munici
pal purposes. That these sections are mandatmy and must be followed cannot and 
need not be questioned. To do either requires a vote of two-thirds of the council. 

\'i'hen it comes to purchasing property for city use, no such restriction can be 
found and under the authority from Dillon on corporations cited above; section 3615, 
General Code, and 2 Abbott on Municipal Corporations 1697, where a similar doctrine 
is found, I am of the opinion that it does not require a two-thirds or more than a 
majority vote of the council to authorize the purchase of property, always limited, as 
stated by McAbbott "to the purposes of the organization of the particular corpora
tion and never construed as including those enterprises involving speculation or profit"; 
in other words, the purchase must be for the use of the corporation and within its 
powers-never beyond them. 

418. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CITY COUNCIL MAY FIX THE RATE OF BOTH ELECTRIC LIGHT AND 
POWER-THE RATE SO FIXED SHOULD BE THE MAXIMUM. 

When a municipality grants a franchise to a light or power company granting the use 
of its streets for the business of the company, a valuable right is granted. This right is 
ample consideration for a stipulation in the ordinance fixing the rate for both electric light 
and power. The contract formed by the acceptance of the ordinance, forms a binding 
contract. 

The rate so fixed by council should be the maximum rate that may be charged by the 
company receiving the franchise for light and power. 

CoLUMBUS, OHIO, August 2, 1913. 

RoN. WILLIAM L. HuGHEs, City Solicitor, Lorain, Ohio. 

DEAR Sm:-I am in receipt of your letter of April 8, 1913, in which you request 
my opinion on inquiry stated therein as follows: 

"Applications have been made to our council by George E. Milligan and 
the Cleveland Southwestern & Columbus Railway Company for franchises for 
furnishing electric heat, light and power to the city of Lorain and the inhabi
tants thereof. In the franchise ordinances it is undertaken to fix the prices 
to be charged therefor. 

"That the city, in a franchise ordinance granting the use of streets, 
alleys and public grounds to an electric company, may specify the amounts to 
be charged the public or private consumers for the lighting, to be readjudicated 
each five years under the code, is beyond question; but I seriously doubt the 
power of council to regulate the price to be charged for power. 

"Have you any data on this?" 

Section 9195, General Code, provides as follows: 

"A company organized for the purpose of supplying electricity for power 
purposes, and for lighting the streets and public and private buildings of a 
city or village, may manufacture, sell and furnish the electric light and power 
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required therein for such or other purposes, and with the consent of the munici
pality, under such reasonable regulations as it prescribes also construct lines 
for conducting electricity for power and light purposes, through the streets, 
alleys, lanes, lands, squares and public places of such city or village, by the 
erection of the necessary fi:idures, including poles, piers and abutments necces
sary for the wires. All wires so erected and operated shall be covered v.ith a 
waterproof insulation, and the poles, piers, abutments and v.ires so located 
and arranged so as not to interfere with the successful operation of existing 
telegraph and telephone wires. (83 vs. 143.) 

Excepting the provisions authorizing and governing the application of telegraph 
and telephone companies to the probate court for direction as to the mode in which 
lines of such companies shall be constructed along the streets and public ways of a 
municipality in case of disagreement, all the provisions of the chapter of the General 
Code applying to telegraph and telephone companies are by section 9192 made applic
able to companies organized for supplying electric light and power. 

As will be noted, section 9195, provides that a company org:mized for supplying 
electricity for power and lighting purposes, with the consent of the municipality and 
under such reasonable regulations as it may prescribe, may construct lines for con
ducting electricity for such purposes through the streets and alleys and public places 
of such city or village. This section manifestly confers on municipalities no express 
power or rate regulation of electricity for either light or power purposes and, it is like
wise clear that the right of regulation conferred by this section on municipalities with 
reference to electric light and power companies refers solely to the proprietary right 
and power of the municipal corporation to direct the mode and manner of the use of 
its streets and public places by such companies in constructing their lines, and con
fers no legislative authority to regulate the rates on the sale of electricity for any 
purpose. 

"State ex rei. vs. Sheboygan, 111 Wis. 23. 
"Lewisville Gas Co. vs. State, 135 Ind. 49. 
"Wabaska Electric Co. vs. Wymore, 60 Neb. 199. 
"Old Colony Co. vs. Atlanta, 83 Fed. Rep. 39. 
"St. Louis vs. Bell Telephone Co., 96 Mo. 62.3." 

With respect to the question at hand sections 3982 and 3983 of the General Code 
provide as follows: 

"Section 3982. The council of a municipality in which electric lighting 
companies, natural or artificial gas companies, gas, light or coke companies, 
or companies for supplying water for public or private consumption, are 
established, or into which their wires, mains or pipes are conducted, may 
regula.te from time to time the price which such companies may charge for 
electric light, or for gas for lighting or fuel purposes, or for water for public or 
private consumption, furnished by such companies to the citizens, public 
grounds, and buildings, streets, lanes, alleys, avenues, wharves, and landing 
places or for fire protection. Such companies shall in no event charge more for 
electric light, natuml or artificial gas, or water, furnished to such corporation 
or individuals, than the price specified by ordinance of council. The council 
may regulate and fix the prire which such companies shall charge for the rent 
of their meterH, and such ordinance shall provide that such price shall include 
the use of meters to be furnished by such companies, and in such case meters 
shall be furnished and kept in repair by such companies and no sepruate charge 
shall be made, either directly or indirectly, for the use or repair of them." 
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"Section 3983. If council fixes the price at which it shall require a com
pany to furnish electricity or either natural or artificial gas to the citizens, or 
public buildings or for the purpose of lighting the streets, alleys, avenues, 
wharves, landing places, public grounds or other places or for other purposes, 
for a period not exceeding ten years, and the company or person so to furnish 
such electricity or gas assents thereto, by written acceptance, filed in the 
office of the auditor or clerk of the corporation, the council shall not require 
such company to furnish electricity or either natural or artificial gas, as the 
case may be, at a less price during the period of time agreed on, not exceed
ing such ten years." 

Section 3982 expressly confers on the municipality legislative power of rate regu
lation as to electric lighting companies and as to charges for electric light, but is silent 
as to electric power companies and charges for electric power. This section in so far 
as electric lighting companies are therein mentioned was enacted about three years 
after the enactment of what is now section 9195. As a matter of construction as far 
as section 3982 is concerned, the rule expressio unius est exclusio aUerus would seem 
to obtain and exclude the power of the municipality to regulate rates as to electricity 
for power purposes. Telephone Company vs. Cincinnati 73 0. S. 64, 80; Richards 
vs. Bank Company 81 0. S. 348, 363. I am unable to see that as a matter of con
struction this section is within the rule announced in the case of State vs. Cleveland, 
83 0. S. 61, and the grant of power in this section being legislative in character, the 
established rule that a municipal corporation has only such legislative power as is 
expressly granted or clearly implied leads to the same conclusion that this section 
grants no power to regulate rates on electricity for power purposes. Ohio Elec. Ry. 
Co. vs. Ottawa, 85 0. S. 237; Ravenna vs. Penna. Co., 45 0. S. 118; Townsend vs. 
Circleville, 78 0. S. 133. 

Section 3983 is more general in its terms than is section 3982, but, as I view it, 
this section is to be considered as a limitation on the legislative power granted by 
section 3982 rather than as independent grant of such power. Chillicothe vs. Logan 
Gas Co., 8 N. P. 88, 93, 95. 

The power granted by section 3982, as to regulation of rates is, as before stated, 
legislative in character (8 N. P. 88, 47 0. S. 35) and on "the considerations before noted, 
I am of the opinion that such power of regulation does not extend to rates on elec-
tricity for power purposes. · · 

There still remains, however, the question whether a municipality may not as a 
matter of contract by ordinance in consideration of the grant therein to an electic 
power company of a franchise, in the use of the streets and public ways and places 
fix rates as to electric power to be supplied within the municipality, which on accept
ance by the company would become a valid and enforcible contract on the part of the 
company obligating it to furnish electricity for such purposes at the rate fixed. This 
is a question not free from difficulty, though it is clear that the power of a municipality 
to contract and its power to legislate are matters fundamentally distinct in their appli
cation to the question at hand. 

"The power to regulate as a governmental function and the power to 
contract for the same end are quite different things. One requires the con
sent only of one body, the other the consent of two." 

"Noblesville vs. Noblesville Gas Co. 157 Ind. 169. 

With respect to the question as to the power of a municipal corporation to fix 
rates as to charges made by public service companies the rule seems to be that where 
such municipality by ordinance grants to such company the use of its streets in which 
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to lay or construct its mains, pipes or lines by virtue of va.lid legislative !'uthority 
authorizing it to grant such franchise, it is authorized to prescribe in the ordinance 
granting the franchise the conditions upon which the rights and privileges granted by 
the orc!lnances are to be exercised, and it has been held that rates for service by such 
companies are matters having a proper relation to the franchise granted, and that 
stipulation as to such rates are binding on such companies upon acceptance. 

"Boerth vs. Detroit City Gas Co., 152 l\-fich. 654. 
"Xoblesville vs. Noblesville Gas Co., supra. 
"::\Iuncie Gas Co. vs. Muncie, 160 Ind. 97. 
"Long Branch vs. Water Co., 70 N.J. Eq. 71, 71 N.J. Eq. 790. 
"Rochester Tel. Co. vs. Ro8s, 125 App. Div. 76, 195 N. Y. 429. 
"White Haven vs. Water Co., 209 Pa. 166. 
"People vs. Telephone Co. 192 Ill. 307. 
"Zanesville vs. Gas Co., 47 0. S. 1, 31. 

I am unable to see any reason why the principle recognized in these cases should 
not apply to the question at hand. By express legislative enactment municipalities 
in this state are authorized to grant to an electric power company a franchise covering 
the use of its streets and other public ways and places in constructing its lines for the 
purpose of conducting electricity to consumers within the city or village, and without 
such franchise such company has no right to the use of the streets of the municipa.lity 
for such purpose. While t.he right to produce and sell electricity as a commercial 
product is open to all persons without legislative authority, still the right to use the 
streets of the city for the purpose of transmitting electricity with wires is not common 
to all citizens, but is a franchise which can only be granted by the state or municipality 
acting under legislative authority. Purnell vs. Lane, 98 Md. 589; New Orleans G. L. 
Co. vs. Louisiana L. & H. Co., 115 U. S. 659; State ex rei. vs. Cinn. G. L. Co., 18 0. 
s. 262. 

In the case of Farmer vs. Tel. Co., 72 0. S. 526, it was held that a stipulation fix
ing a rate of telephone service in an ordinance permitting a telephone company to use 
the city streets for its poles and wires was not a valid and enforcible contract though 
the ordinance had been accepted by the telephone company. In this case the court 
followed the case of Macklin vs. Home Telephone Co., I. C. C. (n. s.) 373, 70 0. S. 
507, where the same question was involved. In neither case, it will be noted, was the 
decision placed on the ground of any want of power in the municipality to contract 
as to rates for telephone service by reason of the fact that it had no legislative power 
to fix or regulafe such charges, but in each case the decision as to the inva.lidity of the 
contract was placed on the ground that the telephone company took its right to the 
use of the streets and public ways of the municipality by legislative grant from the 
state, and that the municipality possessed nothing in the way of a valuable right to 
bestow upon the telephone company as a consideration for its agreement to maintain 
the rates fixed by the ordinance. 

The relation of a city or village to an electric light or an electric power company 
is quite different in this respect from its relation to a telegraph or telephone company. 
As to the latter named companies, as before noted, they take their right to use the 
the streets of a city or village directly from the legislature of the state, "and it is not 
made to depend upon any consent or agreement on the part of the municipa.lity" (64 
0. S. 81) electric light and electric power companies are granted the right to use such 
streets with the consent of the municipality and under such reasonable regulations as 
it may prescribe.(Sec. 9195.) This legislative provision gives municipal authorities 
the right to refuse the privilege of constructing electric wires and appliances in the 
streets and other public ways, and without their consent no such company can law
fully enter upon and occupy the streets for purposes of its business (76 0. S. 330, 331). 
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It is manifest, therefore, that a municipality does have a valuable right to bestow in 
granting to an electric light or electric power company a franchise covering the use of 
the streets for the purpose of its business; and I see no reason why the valuable right 
thus bestowed is not ample consideration for a stipulation in the ordinance granting 
the franchise fixing the rates as to both electric light and electric power nor why the 
the contract formed by the acceptance of an ordinance containing such stipulation 
as to rates is not valid and enforcible. 

"Van Wert vs. Van Wert Public Service Co., 11 N. P. (n. s.) 91." 

As to electric lighting companies and as to charges for electric light, the munici
pality, within the limitations of section 3983, has the additional power to regulate 
rates, but as to electric power the municipality can govern rates only by making stipu
lation therefor in the ordinance granting the franchise which on acceptance by the 
company would become an enforcible contract and obligation against it, subject only 
to the power of the public service commission, on proper ·complaint, to investigate the 
rates so fixed and, if need be, revise the same. · 

The conclusion here reached as to the power of the municipal council to fix rates for 
electric light and electric power are consonant with the provisions of the acts provided 
for the public service commission and defining and regulating its powers and duties 
(102 0. L. 549, sections 614-I to 614-84 G. C.; 103 0. L. 804). Under the provisions 
of the act first above noted, any person, association, firm or corporation furnishing 
electric light or power is a public utility (sections 614-2, 614-2a G. C.) Provision is 
made in the act granting to the commissioners power to investigate and revise rates 
charged or chargeable by public utilities under municipal ordinances. By force of 
section 614-47 G. C., rates fixed under sections 3982 and 3983, (including rates as to 
electric light) can be investigated and revised by the commission only as provided in 
sections 614-44 to 614-46 of the General Code; that is on written complaint as to the 
rate, made by the public utility itself, or by a certain percentage therein stated of the 
electors of the municipality. As to rates charged by other public utilities (with certain 
exceptions not here important) the commission has power to investigate and revise the 
same as provided in sections 614-21 to 614-23 inclusive; that is, on the written com
plaint of any person, firm or corporation, of the public utility itself, or on the initia
tive of the commission. 

As to the rates both for electric light and electric power to be fixed by the city 
council, the rates so fixed should be the ·maximum. That is, the ordinance should 
provide that the person or corporation receiving the franchise should not charge or 
receive more than certain rates therein named for electric light and electric power 
respectively. 

In conclusion, I assume that the corporation mentioned in your inquiry as the 
proposed recipient of the municipal franchise as to light and power is one organized 
under the laws of the state of Ohio, as required by statute (section 614-73 G. C.) 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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424. 

COXTR.\CT FOR STREET PAVIXG AXD ALSO FOR \YATER PURIFICA
TIOX PLAXT SHOL'LD BE APPROVED BY BOARD OF COXTROL. 

1. When a contract is let for public irnproremu•t, such as street paving nnd when 
such worl; exceeds 8.500.00, such expendil>lfe of c01mcil dwu!d also be appror~rl by the 
board of conlrol. 

2. A. contract for a water purification works, which is ordered by the .~tnte b?rml of 
health a;,d wltich has bEw aullwi"i:erl by ottlinonce of the coum:il, directing the director of 
public safety to en fer into a contract with the l?west and best bidder, should also be approved 
by the buw·d of cunlrol. 

3. Sections 12946-1, 12946-2, General Code, which provide for the payment of wages 
at least tudce in each calendar month, docs not apply to municipalities. 

Counmus, OHIO, July 17, 1913. 

Box. GEORGE C. Vox BEsELER, City Solicitor, Painesville, Ohio. 

DE.\R Sm:-Under date of July 15th you request my opinion upon three ques
tions: 

"First: Whether or not contracts for public improvements, such as 
street paving, when such work exceeds 8500.00, such expenditure first having 
been authorized and directed by ordinance of council under Rection 4328, 
mubt also be approved by the bon.rd of control in accordance with section 
4403." 

Section 4328, General Code, provides in part: 

"When an expenditure within the department, other than the compensa
tion of persons employed therein, exceeds five hundred dollars, such expendi
ture Rhall first be authorized and directed, the director of public service shall 
make a written contract with the lowest and best bidder after advertisement 
for not less than two nor more than four consecutive weeks in a newspaper of 
general circuln.tion within the city." 

Section 4!03, General Code, provides in part: 

"Xo contract in the department of public service or the department of 
public suf<:>ty in excess of five hundred dollrrs sh~ll he aw:wded except on the 
app;·oval of the boarcl of conirol, ·which shall direct the director of the appropri
ate department to enter into the contract." 

An examination of section 4328, General Code, discloses that when council has so 
authorized and directed the director of public service shnll make a written contract 
with the lowest and best bidder after advertisement, and section 4403, General Code, 
provides that no contract in the department of public sen.-ice in excess of five hundred 
dollars shall be ow'lrdd except on the approval of the board of control. There is no 
doubt in my mind that a contract entered into under the provisions of section 4328, 
General Code, would be considered as a contruct in the department of public service 
and that after the director of public service had received bids, having been authorized 
and directed by council to make the expenditure, he shall not award a contract for the 
particular v:ork in hand until the approval of the board of control is obtained. 

HI Yo~!. II-A. G, 
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Section 4403, General Code, was intended to give the board of control the super
vision of the awarding of contracts after advertisement for bids had been properly 
made. Therefore, I am of the opinion that contracts for public improvements exceed
ing five hundred dollars, the expenditure having been authorized and directed by 
ordinance of cou_ncil, should be approved by the board of control. 

Second: You next inquire: 

"Whether or not a contract for water purification works, the installation 
of which is ordered by the Ohio state board of health and which has been 
authorized by ordinance of the Council directing the director of public service 
to enter into a contract with the lowest and best bidder, must be approved by 
the board of control." 

The mere fact that the installation of a water purification works is ordered by 
the state board of health would not, as I view it, change the conclusion to which I 
have reached in answer to your first inquiry above. As before stated the board of 
control is simply to approve the awarding of the contract. 

Third: Your neJ~:t inquiry is whether or not Senate Bill Xo. 132, 103 Ohio Laws 
154, known as sections 12946-1 and 12946-2, General Code, applies to municipalities. 

Senate Bill I'\ o. 132 is an act to provide for the payment of wages at least twice 
in each calendar month. 

Section 1 of said act provides that every individual, firm, co-partnership, associa
tion or corporation doing business in the state of Ohio who employs five or more regular 
employes shall pay as provided therein, and 

Section 2 provides that no such corporation, contractor, person or partnership 
shall by a special contract exempt himself or itself from the provisions of the act. 

A municipality cannot be considered as doing business in this state. It is solely 
a political subdivision of the state and not in any sense an individual, etc., as set forth 
in section 1 of the act. 

I am, therefore, of the opinion that said section would not apply to municipalities. 
Yours truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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443. 

THE :\>IAYOR OF A CITY HAS NO AUTHORITY TO DIS:\IISS CHIEF OF 
POLICE OR FIRE CHIEF BETWEE~ AUGUST 10, AXD JA).lJARY 1, 
1914, WITHOUT FIRST SUB:\IITTfXG THE CASE. 

When section 4281, General Code, was repealed by the civil service act, it wa.'l re-enactede 
and since section 4250, General Code, was not repealed, there never was an imtant of tim, 
when the provisions of section 4381, were not in force, nor when there was any change of 
the law from that in force at the time the case of Karb vs. State was decided. Consequently 
there will be no power on the part of mayors to remo~·e chiefs of police or of fire depai"lments 
between August 10, 1918, and January 1, 1914, without forthwith certifying such facts 
and the cause therefor to the civil service commission of the city. 

CoLUMBus, OHIO, August 14, 1913. 

RoN. HowARD E. :YfAeGREGOR, City Solicitor, Springfield, Ohio. 

DEAR SIR:-In your letter of June 10, 1913, you say: 

"I respectfully request your opinion upon the question, whether, by 
reason of the recent enactment of the new civil service law (amended senate 
bill No. 7) there will occur a period of time between August 10, 1913, and 
January 1, 1914 (or until the new civil service law goes into complete opera
tion) during which mayors of municipalities may arbitrarily remove chiefs of 
police and fire departments without preferment of charges or hearings before 
the municipal ciVIl service commission?" 

The question subinitted by you must be analyzed and deterinined in the light of 
the old laws governing civil service in c~ties, together with the act on the same subject 
(amended senate bill No. 7) passed by the general assembly April 28, 1913, and filed 
in the office of the secretary of state :\Iay 10 thereafter (103 0. L. 698). 

The old statute (General Code 4381, applying to chiefs of police and fire depart
ments) reads as follows: 

"The mayor shall have the exclusive right to suspend the chief of the 
police department or the chief of the fire department for incompetence, gross 
neglect of duty, gross immorality, habitual drunkenness, failure to obey 
orders given him by the proper authority or for any other reasonable and just 
cause. If either the chief of police or the chief of the fire department is so 
suspended the mayor forthwith shall certify such fact, together with the cause 
of such suspension, to the civil service commission, who within five days from 
the date of receipt of such notice shall proceed to hear such charges and render 
judgment thereon, which shall be final." 

The supreme court of Ohio, in the case of Karb, :\1"ayor, vs. The State, ex rei. 
Cartre, 0. L. R., January 20, 1913, page 113, decided that chiefs of police or fire depar•
ments in cities, are not subject to summary removal by the mayor, notwithstanding 
the provisions of section 4250, which reads as follows: 

"The mayor shall be the chief conservator of the peace within the cor
poration. He shall appoint and have the power to remove the director of 
public service, the director of public safety and the heads of the sub-depart
ments of the departments of public service and public safety, and shall have 
such other powers and perform such other duties as are conferred and required 
bylaw." 
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The court held that a chief of such departments, when suspended or removed, 
had the right to be heard by the civil service commission of the city, whose decision 
is final. 

Under the supreme court decision in the above case, if the law remains unchanged 
on and after August 10, as to chiefs of police and fire departments, then such chiefs 
are still protected the same as when that decision was rendered. '~'e ml'st now com
pare amended senate bill l'\o. 7, effective August 10, l!Jl3, with the old law, and see 
what changes, if any, arc made affecting chiefs of police .lnd fire departments, and the 
power of mayors in cities relative to such officers. 

The new act above referred cO is entitled: "An act to regulate the civil service of 
the state of Ohio, the several counties, cities and city school districts thereof, and to repeal 
sections 4412, 4477," (and 36 other sections named in the title). This act consists of 
32 sections and many sub-divisions thereof, and is, in effect, a codification of all the 
laws relating to civil service in Ohio; and when effective supplants existing laws as to 
that subject. There is nothing in the act extending the time of its taking effect, so 
that by operation of law under the new constitution, all parts thereof would become 
effective August 10, 1913. 

One of the most important questions confronting us on the threshold of the 
inquiry, is: Wa.s section 4381, above quoted, repealed? If we look at section 32 of 
the act, we find that said section 4381 is among the enumerated ones repealed. This 
is the only place in the act where said section is referred to; but if we look at the title 
of the act we find section 4381 is not mentioned at all as one of the sections to be repealed. 
We are then driven to ascertain what the intention of the legislature was, in the enact
ment of this new law, and what in fact, it did, along the lines aforesaid. 

The mere use of language in one section 9f the act, is not decisive of the question. 
If this were not so, the fact that section 32 enumerates section 4381 as repealed, would 
6ettle the question, and we would look no further. But there are higher and broader 
rules to be applied in determining the intention of the law-making body. 

"The great fundamental rule in con<Jlruing statutes is fo ascertain and give 
effect to the intention of the legislature. 36 Cyc. 1106. 

"In construing a statute, the legislative intent ~·s to be determined from a 
general view of the whole act, with reference to the subject matter to which it applies 
and the particular topic under which the language in question is found. 36 Cyc. 
112~. 

"It is the duty of the court, so far as practicable, to reconcile the different 
provisions so as to make them consistent and harmonious, and to oive a sensible 
intelligent effect to each. 36 Cyc. 1129." 

"Statute law is the will of the legislature; and the object of all judicial 
interpretation of it is to determine what intmtion is conveyed, either expressly 
or by implication, by the language used, so far as it is necessary for determining 
whether the particular case or state of facts presented to the interpreter falls within 
it." Endlich on interpretation of statutes, section 1. 

Lord Coke, in section 27 of Endlich, says: 

"To arri~·e at the real meaning, it is always necessary to take a board general 
view of the act, so as to get an exact conception of its aim, scope and object." 

The same section further provides: 

"The true meaning of any passage is to be found not merely in the-words of 
that passage, but in comparing it with every other part of the law "* * *" 
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Section 35 of the same author, under the headiu::·, "All parts of .~tatute to be com
pared," says: 

"Pa!'sing from ·rhe external history of tha statute to its contents, H is an 
clement:ny rule that con:::lruclion i:> Ia be 111orle of a!l tl.e p7diJ to.T II. .. ,., and not 
of 011~ pod G11lJ l,y i!ot If. A ~urvey of the wt :,.e ,;Ia! uta is drr.oo: !!lWays i ndis
pensuble, even when the words are the plainebi; for the true meaning of any 
p::ss:::gc is thc "l':luc-h beot J.am;onic!B with 1/,e o1dljrct, !77"' u·;tf, uery otiter 
passage of t!te ~loti!le." 

Section ·13, :s:::mc nutter, says: 

"\'.l1en there arc eaxlier acls relating to the ~arne sub,iect, the survey 
mt•st ellicnd to then:; for all are, for the purposes of con:;truc·~ion, considered 
as forming one homogeneous and consistent body of law, and each of them 
may exphin and elucidate every other part of the common system to which 
it belongs. 

"The first and all important rule to be regarded in construing a statute 
is, to h:.:.ve respect to hs spirit, ruther th:cn its letter."--Spicer vs. Giselman, 
15 0. 339, 341. 

"A code of statutes relating to one subject, is presumed to be governed 
by one ~pirit and policy, and intended to he consistent ::nd harmonious, ttnd 
all of the severd sectio>lS a\C to be cousideiC'd in order to arrive at the mean
ing of any part, unless a contrary intent is clearly m:mifest.-60 0. S. 353. 

"In gathering tho meaning of an act of legislation, the whole act must be 
taken together.--Horton vs. Horner, 16 0. 1-15, 147. 

"We must endeavor to get at the le:!,h;lative intent by a conaideration of 
all that has bun said in the law, and not CG11tent Ol!rselves with partial views, by 
selecting i~olatcd paseages, and holding them alone up to criticism.--State vs. 
Roach, 47 0. S. 485, 35 0. S. 288. 

"The comt must look through the whole biatuie, and if possible construe 
it so that the whole may have effect, and thn.t one p:>li shoJI not defeat an
other."-::\lichies Ohio Digest, volume 12, page 896, citing numerous Ohio 
authorities. 

Judge Ranney, in 3 0. S., 53, Rpeaking of statutory com;';ruction, says: 

"It must not be di.~s~ctcd, and its potts construe l separately, but the inten
tion of the law-giver is to be rlerluceri from a t•iew of the whole, and every part 
taken and compared together." 

"A statute must be reasonably construed.-Ampt vs. Cincinnati, 5 N. P. 
98; 8 N. P. 335; Henry vs. Trustees, 48 O.S. 671. 

"\\11ere the question i~ one of construction, the court should adopt that 
one ·which is most reason 1ble and consistent with the purview of the act.-
1\lichie Digest, volume 12, pa:>;e 897, citing numerous Ohio authorities. 

"It is a well known rule in the construction of statutory laws that every 
word therein cont.llned is to be given a meaning "·here it is possible to be 
done and preserve good sense; and that a construction which would leave 
without effect any p:ut of the langu:!~e used should be rejected, if any inter
pretation which will give it effect can be found.-23 ·\m. & Eng. Eney. of 
Law, 311." 

So much on the subject of construction in general. 
Let us now see whether section 4381, General Code, was in fact repealed by the 
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repealing clause, section 32, of amended senate bill No. 7, when construed with the 
wlwle of said act. 

The last part of section 19 of the act known as senate bill No. 7, provides a.s follows: 

"The mayor shall have the exclusive right to suspend the chief of the 
police department or the chief of the fire department for incompetence, gross 
neglect of duty, gross immorality, habitual drunkenness, failure to obey orders 
given him by the proper authority or for any other reasonable and just cause. 
If either the chief of police or chief of the fire department is so suspended the 
mayor forthwith shall certify such fact, together with the cause of such sus
pension, to the civil service commission, who within five days from the date 
of receipt of such notice shall proceed to hear such charges and render judg
ment thereon, which shall be final." 

This language is an exact copy of section 4881, General Code, in words and punctua
tion; and forms a part of the whole act, the title of which I have heretofore given, and 
which will be effective on the lOth day of August, 1913. This raises the question 
squarely, whether section 32 of the act which purports to repeal section 4381, General 
Code, did repeal the same as a matter of law. 

Under the title "Re-enactment not a Repeal in Spite of Express Repealing Clause, 
Endlich on the interpretation of statutes, section 490, lays down this doctrine: 

"It seems, indeed, to be the general understanding that the re-enactment of an 
earlier statute is a continuance, not a repeal of the latter, even though the later act 
expressly repeals the earlier. The mere re-enactment of an existing law, in 
the same or substantially the same terms, without words of repeal, and in the 
absence of conflict, or an intention to ~upersede, does not, of course, neces
sarily repeal the old law. But even a repealing act re-enacting the provisions 
of the repealed statute, in the same words, is construed to continue them in 
force without intermission; the repealing and re-enacting provisions taking 
effect at the same time. So, it was held, that, where an act repealing another 
which provided for the appointment of certain officers, instantly, by the 
second section, re-enacted the repealed act, the repeal was rendered inopera
tive, the former law left in force, and the officers appointed under the same, 
whose term of office had not expired, remained in office. So the repeal of the 
general corporation law by a statute substantially re-enacting and extending 
its provisions, does not terminate the existence of corporations formed under 
it, but is to be regarded as a continuance, ·with modifications, of the old law. 
The principal has been applied also to a revision which repealed the acts collated 
and consolidated, but immediately, in its own provisions, re-enacted them literally 
or in substance, so that there was never a· moment when the repealed acts were not 
practically in force. So the repeal and re-enactment, in a revision of laws, of 
a statutory provision authorizing a town to make a certain by-law was held 
not to affect the validity of the by-law. And it has been applied to criminal 
statutes so as to permit a conviction for an offense against the re-enacted old 
law, even where the re-enacting law undertook to repeal it; the re-enactment 
being construed a continuance." 

A law cannot be repealed and re-enacted in the same act. The one act neutralizes 
the other, and the law retains its validity, and stands untouched. 

What is a repeal? In 36 Cyc., page 1038, the text says: 

"The primary meaning of the word 'repeal,' as used in speaking of the 
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repeal of a statute, is, as its etymology imports, the recalling or revoking of 
a statute." 

In the notes the definitions are: 

"The abrogation of one statute by another." 

"A repeal removes the law entirely." 

"A repeal puts an end to the law." 
"A clause in a statute purporting to repeal other statutes is subject to the 

same rules of interpretation as other enactments, and the intent must praail orer 
literal interpretation." 

"The repeal and simultaneous re-enactment of substantially the same statu
lory provisions is to be construed, not as an implied repeal of the original statute 
but as a continuation thereof".-Cyc. volume 12, page 1084. 

"When there is an express repeal of an existing statute, and a re-enact
ment of it at the same time, * * * the re-enactment neutralizes the 
repe'll, so far as the old hw is continued in force."-Sutherland Stat. Con
struction, section 134. 

In view of the rules of construction given above, and reading the new statute and 
section 4184, General Code, in the light thereof, I am of the opinion that said old 
section 4184 is not in fact repealed, and is now, and will be on August 10, 1913, effective 
and in full force. 

The object of the new act was to strengthen and extend the civil service system 
in Ohio, and not to render a part of it inoperative from Augu!<t 10 to January 1, next, 
This new act, under the authorities cited, must be construed as a whole, with a view of 
arriving at the true intention in the minds of the legislature. Each word, phrase, 
clause and section thereof must be considered together, in pari materia, and not taken 
up separately and picked to pieces. This .act, as a whole, is "to regulate the civil 
service of the state of Ohio, the several counties, cities, etc., thereof," and amounts to 
a codification of the laws relating to this subject, and must be read in the light of all 
the laws pertaining thereto. In other word~, a fair, practical, sensible view, must be 
taken of the act, so as to bring out the intention of the law-makers. There surely 
was no intention on the part of the legislature th<tt any hiatus in the civil service law 
should exist on August 10 or at any other time, for section 19 of the new act says: 
"That members of existing munieipnl civil service coJtWti88ions shnll continue in office for 
the term for which they ltm·e been appoiuted." 

The further intention of the legislature not to disturb the cxib1:ing state of civil 
service laws and appointees thereunder, is shown in the lan!l:uage used in section 31 of 
the new act, which is as follows: 

"All officers and onployes iu the classiji£'d sen•icc of the slate, the counties, 
cities and city school districts thereof holding their positions 1mder existing civil 
s£rvicc laws, shall when this act lakes effect, be deemed appointees under the 
prorisiuns of this act." 

'lhis fixes the status of chiefs of these departments, and they come within the 
provisions of section 4381 as re-enacted in the new act, and arc entitled to all the right 
thereunder of a healing before the civil service commission within five days after 
removal or suspension by the mayor. 

While enough, we think, has been said to warrant the conclusion herein arrived 
at, we might aid the following considerations: 
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Where a new statute repeals an old one and at the same time re-enacts the pro
visions of the old law as part of the new, the repeal and re-enactment go into effect 
at the same time. One court has said: 

"In our judgment ic is clear that the effect of this repeal and re-enact
ment was to continue the uninterrupted operation of the statute. There is 
no change in the law, and the re-enactment of the new is simultaneous with 
the repeal of the old provision. It is said in the n.rgument that there was an 
instant of time between the taking effect of the new statute and the expira
tion of the old, but it is difficult to perceive by what process such instant of 
time could be estimated. The new statute took effect at the same instant 
with the repealing statute. When the legislature re-enacted the same pro
vision and provided for its taking effect at the same time with the repealing 
of the old statute, it is clear that they intended to continue such provisions 
in force without interruption."-(Fullington vs. Spring, 3 Wis., 667). 

(\\'here the legismture repeals an existing statute, and by the same act makes a 
different provision for the matters included in the old act, and provides that the new 
provisions shall take effect in the future the repeal does not become effective until the 
provisions of the new act which supplant the old become etfective). 

A situation very similar to the one under consideration was presented in Connecti
cut, when the legislature of that state passed an act by the first section of which so 
much of the general statutes of the state as provided for the appointment of commis
sioners for 1'\ew Haven county was repealed and the office was abolished, and by the 
second section of which a board of commissioners for said county was created, and they 
were given all the powers provided for county commissioners by the general laws of 
the state. In other words, by section 1, it repealed the general laws applicable to 
commissioners for 1'\ew Haven county, and by the second created the same office and 
granted to it the same powers possessed by the old officers under the old laws. Con
cerning this, it was stated: 

"We have this condition of things; an act of the legislature repeals by its 
term'l a certain section of the general statutes and abolishes a board of officers 
appointed under it, and the same act creates precisely the same board and 
clothes them with the same powers and duties enumerated in the section re
pealed. Can this be done? We think not. The act in question contains 
the elements of its own destruction. It attempts to kill and make alive at 
the same instant-an impossibility. There must be some appreciable space 
of time between the repealed act and the re-enactment of the 8ame act. In 
this case not a second intervened and there ne\·er was a moment when the 
relators were out of office or when the office of county commissioner of ~ew 
Haven county was abolished."-(State ex rei. vs. Baldwin, 45 Conn., 144). 

So in this case, while section 4381 was repealed by the civil service act, it was 
re-enacted, and inasmuch as section 4250 of the General Code was not repealed, there 
never was an instant of time when the provisions of section 4381 were not in force, 
nor when there was any change of the law from that in force, when Kn.rb, Mayor, vs. 
The State of Ohio was decided. 

Therefore, I am of the opinion that there will be no power on the part of mayors 
of cities to remove and suspend chiefs of police or fire departments, between August 
10, 1913, and January 1, Hl14, without forthwith certifying such fact and the cause 
therefor to the civil service commission of the city. 

Yours very truly, 
Tn!OTHY S. HoGAN, 

Attorney General. 
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445. 

CITY CO"CXCIL :\!"CST PROYIDE BY ORDIXAXCE :!'OR CIIARTER ELEC
TIOX WIIEX ?ETITIOX OF lOS~ OF THE ELECTORS OF THE CITY 
REQl'EST THE SA:\IE. 

The council of a dty, upon petition of JOS~ of the electors of the city shall provide by 
ordinance for the .~ulu;n'Rsion In the cltclors nf ll1e IJ'" ,,/i&to "S!/(]ll 11 COidttlission IJJ chrJsl n 
to drawn clwr/r,· .'" COimcil has pou·u to l.ra.ilillc the pcli!iotl to sec tho! it is in ptoper 
form onrl also to .~ce that it con'ains l£ n per Getll. of the mtua. Wit: n !hi.~ is done, council 
should p,·t ptdc and pfl;;s an on!;nunce submitting 1/,c question. 

CoLnmrs, OHIO, August 15, Hl13. 

Hox. G. T. Tnmus, City Solicitor, Troy, Ohio. 

DEAR Sm:-I have your letter of August 9, 1913, in which you inquire: 

"Ai. the last session of the council of our city there wus presented a peti
tion sigr;cd by ten per cent. of the voters of this city reqriring the city council 
to iuuugumte by ordinanee a commission form of government. This petiiion 
wa~ presented by authority of section 8 of article 18 of the constitution of 
Ohio, which reads us follows: 

"Section 8. The legislative authority of any city or village may be a 
two-thirds vote of its members, and upon petition of ten per centum of the 
electors shn.ll for<hwith, prodde by ordinance for the submisHion to the electors, 
of the question 'shn.ll a commission be chosen to frame a charter?' 

"The remainder of the section I do not need to quote. 
"The question is, is it the duty of council upon presentation of this peti

tion to order an election? 
"There is u great diversity of opinion as to just what this means, and I 

cannot find any two men who take the Ramo view. Tf it is intended that the 
ordinance for submission shall automatically p,o to the electorn, "hY is it 
required that two-thirds of council shall vote for it? My opinion is that it 
requires both the two-thirds majority and the ten per centum of the electors 
in order to submit it to the people." 

As I read section 8 of rrticle lS, the two-thirds vote of members of council 3pplies 
only to the submission by the council note the bnv,ua;;e: "The legislative authority 
of any city or village may by a two-thirds vole of ils members, and upon petition of ten 
per rentum of the electors shall fot'/hwith pi'OL'idc by ordinnnc:!, etc. A two-thirds vote 
of the council may make the submission, but upon a petition of ten percentum of the 
electors, the council, legislative authority shall provide by ordinance, etc. 

Taking this view of the matter, when a proper petition is presented, it is manda
tory upon the councii to provide by ordimnce for the submission of the question "shall 
a commission be chosen to frame a charter?" 

Therefore, the two-thirds vote, not applying when a petition is filed, only a major
ity of the rounPil is necessary; they are commanded to act and have no discretion in 
the matter. The council, of course, has po"·cr to determine whether the petition is in 
proper fonn under this amendment, and carries wi1h it the ten per cent. of the electors 
of the munieipality and once these two que-rtions arc answered atiirmatively, the1e is 
nothing left with the council but the preparation and passing of an ordinance submit
ting the question. 

Very truly yours, 
TD10THY s. HOGAN, 

Attorney General. 
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454. 

UNION CEMETERY AT IRONTO~ NOT UNDER CO:XTROL OF CITY COUN
CIL A:XD TOWNSHIP TRUSTEES. 

Under the provisions of section 4-189, General Code, as amended in 103 0. L., 272-278, 
the Union Cemetery, known as the Woodland Cemetery, at Ironton, is now under the con
trol of the township trustees and the city council of the city of Ironton. The law providing 
for cemetery trustees of union cemeteries has been repealed. 

CoLUMBus, Omo, August 15, 1913. 

HoN. A. J. LAYNE, City Solicitor, Ironton, Ohio. 
DEAR Sm:-In your letter of August 14, 1913, you say: 

"Upper towm,hip and the city of IlOnton elected three cemetery tru.stees 
for a union cemetery known as Woodland cemete;y and their term of office, 
under the old Jaw, would expire on the first Monday of January next. Under 
House Bill No. 478 found at pages 272 and 273 of 103 Ohio Laws, the law pro
viding for the election, organization and power of said cemetery trustees has 
been repealed, and said law became effective on or about August 1, 1913. 

"In view of the above, have said cemetery trustees any power to transact 
any business now?" 

By the repeal of sections 4184, 4185 and 4189, of the General Code, the leg~hture 
abilished the office of cemetery trustees of union cemeteries; and legislated out of office 
the present incumbents, and deprived them of any control or management of such 
cemeteries. 

Section 4189 was amended, 103 0. L., pages 272 and 273, so as to read as follows: 

"The cemetery so owned in common, shall be under the control and man
agement of the trustees of the township or townships and the council of the 
municipal corporation or corporations and their authority over it and their 
duties in relation thereto shall be the same as where the cemetery is the exclu
sive property of a single corporation." 

The latter act is now in full force, and your union cemetery is now under the 
control and management of the township trustees and the city council. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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471. 

RAILROAD POLICE~IE~ ARE OBLIGED TO GIVE BOXD IX ORDER THAT 
THEY ~IAY LAWFULLY CARRY CO:XCEALED 'VEAPOXS IX THE 
DISCHARGE OF THEIR DC'TIES. 

Railroad policemen do not hare the right given to the particular offu:ers designated in 
section 12819, General Code, in reference to carrying concealed u:eapons. Their right to 
carry concealed 7L'eapons is conditioned upon their giving bond, prot·idcd for in the second 
provision of this statute. 

CoLUMBus, Omo, September 10, 1913. 

HoN. R. E. ~IYGATT, City Solicilcr, Conneaut, ()hio. 

DEAR SrR :-As previously acknowledged, 1 have your favor of August 12, 1913, 
in which you state that the Bessemer & Lake Erie Railroad Company have in their 
employ certain special railroad policemen, appointed by the governor under 2uthority 
of section 9150, General Code, who have taken the oath of office and given bond to the 
city of Conneaut in the sum of 8500, and you ask opinion of me as to whether railroad 
policemen are required to give the bond provided for in section 12819, General Code, 
as amended (103 0. L. 553), as a condition to their right w carry concealed weapons 
in the discharge of their duties as such railroad policemen, or whether they are ex
empted from the obligation of giving such bond by the provisions of section 9151, 
General Code, providing that railroad policemen shall possess and exercise the powers 
of city policemen. 

Section 12819, General Code, as amended, (103 0. L. 553) provides as follows: 

"Whoever carries a pistol, bowie knife, dirk or other dangerous weapon 
concealed on or about his person shall be fined not to exceed five hundred 
dollars, or imprisoned in the penitentiary not less than one year nor more 
than three years. Provided, however, that this act shall not affect the right 
of sheriffs, regularly appointed police officers of incorporated cities and villages, 
regularly elected constables, and special officers as provided by sections 2833, 
4373, 10070, 10108 and 12857 of the General Code to go armed when on duty. 
Provided, further, that it shall be lawful for deputy sheriffs, and specially ap
pointed police officers, except as are appointed or called into service by virtue 
of the authority of said sections 2833, 4373, 10070, 10108 and 12857 of the 
General Code to go armed if they first give bond to the state of Ohio, to be 
approved by the clerk of the court of common pleas, in the sum of one thousand 
dollars, conditioned to save the public harmless by reason of any unlawful 
use of such wenpons carried by them; and any person injured by such im
proper use may heve recourse on said bond." 

Prior to its recent amendment section 12819, General Code, made it an offense-a 
misdemeanor-for any one to carry concealed the weopons therein named and desig
nated. The terms of the statute did not except any one from its operation, whether 
he might be an officer of the law or otheruise. Nor, prior to the recent amendment 
of this ~ection, was there any other statute which gave anybody an absolute right to 
go armed with concealed weapons. Sections 13603, General Code, however, provided, 
and still provides, that on the trial of an indictment for carrying a concealed weapon, 
the jury ~hall acquit the defendant if it appear that he was at the time engaged in a 
lawful buHiness or employment and that the circumstances were such as to justify a 
prudent man in carrying such weapon for the defense of his person, property or family. 
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Strictly and legally speaking, therefore, prior to this amendment no particular person 
or persons had an absolute right to corry concealed weapons, but every person did so 
at his peril, to be determined by the question whether or not at the time of the alleged 
offense he was in the pursuit of a lawful business or employment and the circumstances 
justified him in carrying such weapon for the defense of person, property or family 
(3 C. C. 660.) The effect, however, of section 13693 has been to allow police officers 
and, generBlly speaking, all other officers of the law to carry concealed weapons with 
impunity and practically to allow them to do so. 

The enacting clause of Section 12819 as amended, makes it an offense-a felony
for any one to carry concealed the weapons therein named and designated. The en
acting clause is followed by a proviso excepting from its operation all sheriffs, regularly 
appointed police officers of cities and villages, and regularly elected constables, and the 
special officers provided for by sections 2833, 4373, 10070, 10108 and 12857 of the 
General Code. The effect of this first proviso is to give the particular officers therein 
named and designated an a.bsolute right to go armed with concealed weapons when in 
the discharge of their duties as such officers. Xone of the officers named and desig
nated in this first proviso include railroad policemen. Railroad policemen not being 
expressly excepted by this first proviso from the operation of the enacting clause the 
question is, are they excepted from the operation of the enacting clause by implica
tion. It is a rule of construction that the designation of particular persons or things 
in the language of a statute is an implied exclusion of all other persons or things (Tele
phone Co. vs. Cincinnati, 73 0. S. 64, 80). 

By force of the expressed terms of this proviso, I am of the opinion that railroad 
policemen are not within its meaning, and that they do not have, as far as this statute 
is concerned, the absolute right to go armed in the discharge of their duties. 

The first proviso in section 12819, as amended, is followed by a second proviso 
that it shall be lawful for deputy ,sheriffs and specially appointed police officers, other 
than those designated in the first proviso, to go armed if they give the bond provided 
for therein. The right of the officers named and designated in the second proviso to 
go armed is not absolute, but conditioned upon their giving the bond prescribed. 

In my opinion, railroad policemen come clearly '"ithin the second proviso. Sec
tion 9150 makes special provision for the appointment of such officers, and they are 
therefore special police officers other than those provided for in the sections of the 
general act designated in the first proviso herein before noted. 

It is true that now, as before the amendment of section 12819, by virtue of the 
provisions of section 9151, General Code, railroad policemen possess and may exercise 
the powers of city policemen. In the consideration of the quesLion here presented, 
however, it is to be borne in mind that section 12819 does not confer the absolute right 
to go armed on persons having powers of city policemen or on persons having any 
other particular powers or specid duties to perform. This section does confer such 
absolute right on police officers of cities and villages and upon sheriffs, by name, and 
likewise confers this right upon other officers designated in the first proviso in this 
statute, not including railroad·policemen; while deputy sheriffs and all other specially 
appointed officers are provided for with respect to their right to go armed by the second 
proviso in the statute above noted, giving them such right upon condition that they 
execute the bond therein provided for. In this connection it may be questioned 
whether or not the provisions of section 9151, conferring upon railroad policemen the 
powers of policemen in cities, does not have reference to powers expressly granted to 
city policemen by other statutory provisions. (See section 4378 G. C.; section 1536-
687; section 1934 R. S.; 72 0. S. 347, 354.) However, were it to be considered that 
secdon 9151, standing alone, would be effective to give railroad policemen an absolute 
right to go armed in the discharge of their duties in view of the fact that city police
men, by the provisions of section 12819, are given such right, yet it appears that by 
this section special provision is made as to specially _appointed police officers, including 



.L"X"C..1L REPOHT OF THE A.TTORXEY GE:l\"'ERAL. 1549 

railroad policemen, making their right to go armed conditional on their giving the 
bond prescribed. It follows that effect must be given to the later special provision. 

"State ex rel. vs. McGregor, 44 0. S. 628, 631. 
"Cincinnati vs. Holmes, 56 0. S. 104, 114. 

Personally, I see no reason why the le,.,oislature in this act should not have given 
railroad policemen the same absolute ri:-;ht to go armed us it did to city policemen. 
There is a ~ood deal more re2son why they should h:1ve this aiJsolute right than some 
of the o~.icers provided for by the spe~ial sections of the General Code design 1ted in 
the proviso in section 12819. It would have been an easy matter to have given this 
right to r..cilroud r,o!icemcn by simply ::<lclin~~ section 0150 to the list of General Code 
sections designated in the Hrst proviso. What were the reasons which actuated the 
leg;islntme in not inr·luding r::ilroad policemen in the list of those having such absolute 
right, I do not know, but to my mind, this section cannot be construed to give milroad 
policemen this absolute right without by construction incorporating in effect section 
9150 in the list of other code sections specially desir;nated in this first proviso, and this 
would be pure le6islation and not admissible in construing the statutes. 

In the conside1·ation of the concrete question here presented, the further question 
arises as to what, if any, effect the enactment of section 12819 as amended, has on the 
operation of section 13693, which, as already noted, does not purport to confer an 
absolute right on any one to go armed with concealed weapons, but which provides 
for their justification in so doing under certain circumstances therein named, on trial 
of an indictment charging the offense. 

After careful consideration, without here discussing the reasons which lead me to the 
conclusion, I am of the opinion that there is nothing in the provisions of section 12819 
us amended, which has the effect of repealing, by implication, section 13693, and that 
this much may be safely concluded as for the law on the subject matter: First, that 
sheriffs, city and village police officers, constables and special officers provided for in 
the sections of the General Code designated in the first proviso in section 12819, have 
an absolute right to go armed with concealed weapons while on duty; second, that 
deputy sheriffs and n.ll other special officers lawfully appointed (including railroad 
policemen) hn.ve a right to go armed with concealed weapons on condition that they 
execute the required bond; third, that no other persons have a right to go armed with 
concealed wen.pons, but that such persons do so at their peril, the same to be deter
mined by the question whether the prohibited act was done while about a lawful 
business or employment, and whether, further, the weapon was carried under circum
stances justifying a prudent man in doing so for the protection of his person, property 
or family. 

In the consideration of the question presented by your inquiry, as to the right of 
railroad policemen to go armed v•ith concealed weapons, the question arises whether 
or not the le!!,islature, in making special provisions as to the right of deputy sheriffs 
and other special officers, including railroad policemen, to go armed, has excepted 
them from the protecting care of section 13693. In other words, whether or not the 
legislature intended both the right of a railroad policeman to go armed, and also his 
justification for the act, to depend on the condition that he has given the bond required. 

However, the question made by your inquiry is one going simply to the right of 
railroad policemen to go armed with concealed weapons in the discharge of their duties, 
and on the considerations before noted, I am of the opinion that they do not have the 
absolute rir;ht given to the particular officers named and designated in the first pro
viso in section 12819, but that the right to do so is conditioned upon their giving the 
bond provided for in the second proviso in this statute. Although the statute does 
not specifically so state, I am of the opinion that this bond should be filed with the 
clerk of the common pleas court, he being the officer who must approve the bond. 
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In conclusion, I note what you say with reference to the policemen of the Bessemer 
& Lake Erie Railroad Company having given bond to the city of Conneaut in the 
sum of 8500. 1 know of no statutory provision which directs or authorizes railroad 
policemen to give bond to cities in or through which the railroads upon which they 
are employed may pass, and, although city policemen do not have to give bond as a 
condition of their right to go armed in the discharge of their duties, yet railroad police
men, in their capacity as such, are required to do so as a condition to their right in 
this respect, 9nd they should be so advised. 

473. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE FACT THAT A MEMBER OF THE BOARD OF EDUCATION WHO 
CONTRACTS FOR THE CONSTRUCTION OF A SCHOOL BUILDING 
IS A MEMBER OF THE FIRM THAT FURNISHES THE MATERIAL 
TO THE CONTRACTOR FOR THE CONSTRUCTION OF THE BUILD
ING, DOES NOT IN ITSELF INVALIDATE THE CONTRACT. 

Where a board of education contracts for the construction of a school building, and a 
member of this board of education is also a member of a corporation that is furnishing 
supplies to the contractor for the construction of this building, the action is legal provided 
at the time the contract was entered into it was not understood that this particular corpora
tion was to get the contract for supplies. 

CoLUMBus, Omo, August 26, 1913. 

HoN. C. B. FINDLEY, City Solicitor, Elyria, Ohio. 

DEAR Sm:-Under date of August 13th you requested my opinion as follo~s: 

"A member of the board of education of the city school district of Elyria 
is also a stockholder and officer of a corporation that is furnishing building 
material and supplies to a contractor, to be used in the construction of a 
school building that is being erected by said contractor for said board, under 
a contract naming a lump sum to be paid for such completed building. The 
legality of this action has been questioned, and your opinion is desired. 

"My opinion is that such action is legally valid and not prohibited by sec
tion 12911 of the General Code, such materials being furnished for the use 
of the contractor and not for the use of the board of education." 

I beg to refer you to the case of State vs. Pinney, 13 0. Dec. N. P. 210, the third 
branch of the syllabus of which is as follows: 

"A county commissioner is not liable to amercement under section 856 
Rev. Stat., notwithstanding persons to whom contracts for the construction 
of public improvements have been awarded by the county commissioners, 
during his term of office, afterward purchase stone from a stone company, of 
which he is a stockholder and director, and where it does not appear that, at 
the time of the letting of the contracts, any agreement or understanding existed 
between him and the contractors that he should take any part in the subse
quent carrying out of the contra<lts or derive any benefit therefrom." 
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The language of the statute in que.stio:1 wa~: 

"Xo coDllllissioner shall, directly or indirectly, be concernerl in any con
tract for work to be done or material to be furnished for the county." 

The language of this statute is stronger, if anything, than the language of section 
12911, General Code, so far as the sa.me has application to the situation pre~ented; 
and such statute extended to the prohibition of an indirect interest in a contract in 
behulf of the county. 

The circumstances presented by your letter do not make clear whether or not, at 
the time the board of education entered into the contract with the contractor referred 
to, there existed an understanding between sPid contractor and a member of the board 
in question with reference to the supplies which were to be furnished. 

I am of the opinion that the answer to your question, in the light of the decision 
above cited, which is the only authority which I am able to uncover, hinges upon this 
circumstance. In brief, if the interes~ of the official in question existed at the time 
the contract wus entered into between the board and the contractor, the situation is 
covered by section 12911, General Code. If, on the other hand, no understanding 
existed between the officiul in question on the corporation of which he was an officer 
and member, with reference to the delivery of such supplies, at the time of the m:tking 
of said contract, the subsequent purchase by the contractor from said corporation 
would not operate to bring the transaction within the prohibition of said statute. 

475. 

Very truly yours, 
TIMOTHY S. HoGAN, 

AUorney General. 

PUBLIC UTILITIES :YIAY REFUSE TO CO""IPLY WITH ORDI~A~CE OF 
CITY COUN"CIL-ATTORXEY GE~ERAL HAS XO AUTHORITY TO 
IXSTlTUTE PROCEEDING TO RECOVER PE~ALTIES AXD FOR
FEITURES UNDER PUBLIC UTILiTIES ACT. 

It is not a violation of any provision of the public 1ttilities act for a publ·ic utility to 
refuse to comply with an order of council, passed under section 63 of that act. 

Under section 69 of said act, the attorney general has no authority to institute a pro
ceeding to rccot•er penalties and forfeitures provided for by the act, in the absence of an 
order from the commission requiring him so to do. 

CoLUMBus, OHIO, September 9, 1913. 

;EloN. ALFRED BETnrAN, Citu Solicitor, Cincinnati, Ohio. 

DEAR Sm:-Answering yours of July 25th, in which you call attention to the 
passage of an ordinance requiring The Cincinnati Gas and Electric Company and The 
Union Gas and Electric Company to build extensions to their distributing plant for 
the distribution of gas to a certain ~·ection of Cincinnati, and suggest that under section 
67 of the act appearing in 102 Ohio Laws, 570, the utility company is liable to for
feiture of 81,000.00 per day for f:;.ilure to comply with this ordinance, I beg to call 
your attention to the following: 

The city of Cincinnati, as I understand it, about a year ago, passed an ordinance, 
under the provisions of section 53 of the ac~ just referred to, requiring the utility com
panies to build extensions for the distribution of gas to a part of the ci~y not thereto
fore furnished by them with gas. The company refused to make these extensions and 
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failed to complain in writing, within the time prescribed by statute, to the public 
service commiSSJon. An action was brought by the city to compel the company to 
comply with the ordinance. By reason of the foregoing non-compliance with the 
ordinance, it is your contention that the company has violated the provisions of the 
act to which reference has just been made and is, therefore, subject to the per.alty 
prescribed by section 67 of the act. 

The question of the validity of the ordinance and its reasonableness is now before 
the court, with the city and the gas companies as litigancs, the state not being a party; 
consequently, into the merits of that dispute, the state cannot enter. It is, however, 
concerned with the matter of the provisions of the public service act and the recovery 
of penalty for violation thereof; and H is this which I shall he·e consider. 

Section 53 empowers municipalities to require of a public utility, by ordinance or 
otherwise, such additions or extensions to its distributing plant as may be reasonable 
and necessary in the interest of the public, and to designate the nature and time of 
the completion of such extension, as well as all of the conditions under which they 
must be constructed and operated. These requirements of council are subject to review 
by the public service commission. 

Section 67 provides that "every public utility shall obey, observe and comply 
with every order, direction and requirement of the commission made under authority 
of the art, and that any public utility 'which violates ar,y pro~ision of this act' or fails 
to comply with the order of the commission shall forfeit Pnd pay to the state not to 
exceed 81,000.00 for each such failure, etc., and each day's continuance thereof, shall 
be deemed to be a separate offense." 

The question here is "is it a violation of any provision of this act for a public utility 
to refuse to comply with an ordinance of council?" Section 53 makes it clear that 
council may require the public utility to make e:xiensior:s, etc., subject, however, to 
review by the commission, this review being in the nature of an appeal. Whether 
failure to perfect such appeal renders the action of council final, and deprives a court 
of jurisdiction to review the ordinance, is not here under discussion, that being for the 
court to decide in the action now pending in Hamilton county. 

Section 67 differentiates between violation of the provi~ions of the act, and failure 
to comply with the mders of the commission, thus sho>\ing that the legislature had in 
mind that these two delicts were distinct-one being the disobedience of an order of 
the commission, the other a breach of a positive statutory injunction. Now here the 
wrong consists in failure to obey an order of council. Can this be said to be a viola
tion of the provisions of the act? I have called attention to the fact that the legis
lature treated violation of the act as something different from refusal to comply with 
an order of the commission for the purpose of showing that the phase "violates any 
provision of this act" does not comprehend non-compliance with the commission's 
orders. If such clause had covered both subjects, there would have been no necessity 
for the additional words, and it is a fundamental principle of statutory construction 
that every word inserted in a statute is intended for some purpose. 

'Iherefore, if violation of the provisions of the act does not include disobedience 
of the orders of the commission, how can it be said that such violation does include 
failure to comply with the order of council? Besides this, the word "provisions" as 
here used means some actual expression in language and not conjecture or inference 
and it cannot be said there is any direct provision of the at•t requiring public ultlit-ie.s 
to obey the orders of council. The provision is that council "shall have power to require 
the utility to make extensions, etc." The vesting of power in council does not make the 
exerf·ise of such power a legislative enactment-that iB :1 provision of municipal ordi
nance rather than one of the public service act. Because council has been empowered 
by the act to require the extension and provision is made for !'n appeal from the ordi
nance, it ·does not follow that if no such appeal is taken, the action of I'Ouncil becomes 
the action ol the commission, for that body has never considered the matter. Had the 
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ac- in clear language imposed upon the utility the duty of complying with the orde.r of 
council, an entirely different question would arise, and the ~bsence of such l:mguage is 
significant or the lef;illhtive iiitent not to penalize the utility nnder the furts ;,irrted by 
you. There can be no viobiio,l of a bcrrtute UII;<'S bUCD ;.tatutc irnpos2s :1 duty, or 
entails an obligation; and :l'> the lrrv; here son!!,ht to be invoked is pcm~l in its nrrture, it 
must be strictly con;,trucd. 

Section 69 adds some forec to the foregoing, in that, under it, actionb to recover 
penoltics uud forfeiture~ p;·oyidet! for by the rrct ::nc to be commenced ::mel prosecuted 
by the uttornPy gea('l'::l u·Ju.n rlitc cld to do m uy tJ., Cfltlllilis~;ion. Thi~ woulcl indicate 
that the uclion of the uttorney :~eneral E'honld be L:.:scd upon a sta.te of fuels tha.t had 
been brought before the commk~ion, either bewu;,e it was in direct violution of o. 
statute ·which the ('Oinrnission is required to administer or bel'u\l~e there had been dis
obediene2 ol its orcler mr.de :•fter a hearing before it in the mannN prescribed by law. 
In otl1er 'l•:orrls, the delict shottld in formal ·way he brought before the commission, 
and thiH sittTari.on does not he1·c exist. 

I should like very much to be of some help to you in Lhlli matter and if you can 
suggest any other statute or make clear, any other conJ;truction of tllis act, T shall be 
very glad to hen,,- from you and reconsider the matter. 

493. 

Very truly yours, 
TIMOTHY S. HoGAN, 

_,1 ttorney General. 

CONSTRCCTIOX OF A FILTRATIOX PLAXT-BO::'{DS :\lAY BE ISSUED 
FOR S'CCH P'CRPOSE WITHOUT SUBl\liTTI:l'\G Q'CESTION TO A 
VOTE OF THE PEOPLE-PLANS SHOULD BE APPROVED BY STATE 
BOARD OF HEALTH. 

Section 1259, General Code, provides the manner in which fund:; :;lwuhl be derived 
for the purpose of constructing a filtration plant. 'l'he quc~;tion of the issuance of bonds 
for thi:; purpose shall not be required to be submitted to a rote of the peo]Jle. Council 
should i11t111ediately secure funds and the 71lans of the jiltration plant shmdd meet with the 
approval of the stale board of health. 

Cou:-:.mus, OHio, September 18, 1913. 

RoN. BEN. L. BENNETT, City Solicitor, East Liverpool, Ohio. 

DEAR Sm:-In your letter of August 28, 1913, you state that the state board of 
health has required an improvement of the water supply at Eu~t Liverpool orr or before 
January 31, 1913, which requi1err::ent was app10vcd by the {!;OVellJOJ and attorney 
general. In this order no bug.gestion was made us to the fiystem of purification to 
be adopted. The council of your city has instructed its ordiuance comrr.ittee to pre
pare an ordinance to submit to the electors at the November election the question of 
whether a mechanical, crib, or well oyot£m of filtration should be instullccl, IJrovided, 
that this ordinance would not conflict with the order of the state board of health, ap
proved by the governor and attorney general. You ask: 

"Is there :my provision in the election laws whereby such a question can 
be submitted to the electors of a municipality and does council have the 
authority to cause an election to be held for said purpose, or, is not council the 
sole judge of the method to be adopted, subject to the approval of the state 
board of heo.lth?" 



1554 CITY SOLICITORS 

It seems to me that there has been some claim that an ordinance of this kind is 
authorized by virtue of section 4227-1. This section provides in part as follows: 

"Ordinances and other measures providing for the exercise of any and all 
powers of government granted by the constitution or now delegated or here
after delegated to any municipal corporation, by the general assembly, may 
be proposed by initiative petition. * * *" 

The ordinance to which you have reference has not been proposed by initiative 
petition, and therefore, this statute does not authorize it. Even if it had been pro-. 
posed by initiative petition I am of the opinion that it is not authorized by bw. You 
will observe that the only ordinance that may be proposed by the electors are those 
which provide for the exercise of powers granted by the constitution or delegated to 
the municipality by the general assembly. It does not appear to me that council has 
been granted or delegated the power to submit to the people a question of the char
acter suggested by your inquiry. The kind of plant to be adopted is a legislative 
question for the determination of council, and council has no power to delegate its 
legislative power to the people. The right to delegate such power in cases like this 
would vest in the general assembly, but the delegation of pmver to the people by the 
legislature does not imply that the municipality may delegate it, and I can find no 
authority for such delegation. 

In addition to this it must be remembered that a municipal corporation has only 
those powers which are expressly granted to it, and such as are necessary to carry out 
the powers so expressly granted, therefore we must look to LHe statutes to find auth
ority for the submission of questions to the people and for the calling of elections for 
that purpose. I can fmd no statute authorizing council to call an election for the 
purpose stated in your question. 

One reason that may be suggested for the fact that there is no provision for the 
submission of questions in this manner to the people, is that, by virtue of section 
4227-1 et seq., they have the power to irritiate measures and to reject ordinances passed 
by council. These methods accomplish exactly the same result as would be accom
plished by allowing the people to determine the course to be pursued by municipalities. 
I do not desire, however, to be understood as saying that in the present instance the 
adoption of a plan by council would be subject to referendum. That is a question 
wh'ich it is not necessary here to determine, as your question may be answered without 
a decision upon that point. 

I wish, in this connection, to call your attention to section 1259 of the General 
Code, which distinctly provides the manner in which the funds shall be derived for 
the purpose of constructing a purification plant. The question of the issuance of bonds 
for this purpose shall not be required to be submitted to a vote of the people. Council 
should immediately make provision for the procuring of funds under this section. It 
should also adopt some system of filtration that will meet with the approval of the state 
board of health. 

I trust that tliis fully answers your question, but if it does not I shall be glad to 
be of whatever further assLotance I can. 

Yours very truly, 
TIMOTHY S. HOGAN, 

AttMney General. 
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495. 

AT THE PRESEXT TDIE A HEALTH OFFICER OF A CITY IS XOT PRO
TECTED BY THE CIVIL SERVICE CLAL"SE. 

A heaUh officer of the city of Zanesville is not at the present time protected by 10J 
Ohio Laws, 698, and may be removed by the board. Under the provisiom of the laws as 
they exist at the present time, a heaUh officer has no appeal to the chil service commission 
if he is discharged. 

CoLUMBUs, OHIO, September 11, 1913. 

HoN. T. F. THOMPSON, City Solicitor, Zanesville, Ohio. 

DEAR Sm:-Under date of July 21, 1913, you inquire: 

"Can a health officer of the local board of health of the city of Zaues
ville, Ohio, be summarily removed without cause. 

"He has been appointed for a period of one year, which year will not 
expire until January 1, 1914." 

There are three phases to your question and they will be considered in the order 
to be stated: 

First:-The right of the appointing power to remove an officer at its will. 
Second:-The rights of the health officer under the civil service law applicable to 

cities prior to the repeal and amendment thereof by the recent legislature. 
Third:-The rights of the health officer under the civil service law enacted by the 

last legislature as set forth in 103 Ohio Laws; 698, et seq., in so far as it is now operative. 

FIRST. 

At page 1371 of 29 Cy., the rule is stated: 

"Furthermore, it is the universal rule that where the duration of an office 
is not prescribed by law, the power to remove is an incident of the power to 
appoint." 

Also at page 1408 of the same volume it is said: 

"The powers of removal of the executive authorities are defined by the 
statutes upon which they depend, except that the power of removal is by the 
common law regarded as incident to the power of appointment. The execu
tive power of removal is either an arbitrary or a conditional one. In case the 
power is an arbitrary one-and it is arbitrary when incident to the power of 
appointment-no formalities such as the presentment of charges or the granting 
of a hearing to the person removed are necessary to its lawful exercise. The 
appointment of a succet:sor even is regarded as a removal of the prior incum
bent. It is not necessary that the cau se assigned for removal should be stated 
in the precise language of the statute." 

A conditional power of removal would be such a power as is possessed in cases of 
officers and employes in the classified service. 

The health officer is appointed by virtue of section 4408, General Code, which 
reads: 
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"The board of health shall appoint a health officer, who shall be the 
executive officer. He shall furnish his name, address and other information 
required by the state board of health. The board may appoint a clerk, and 
with the consent of council, as many ward or district physicians, or one ward 
physician for each ward in the city as it deems necessary. 

The statute does not fix the term of office for such health officer. The term in 
the present case was fixed by the appointing power, and this fixing of the term by the 
board of health would not deprive it of any power it may have to summarily remove 
such officer, if such power is incident to its power of appointment. 

Section 4412, General Code, prior to its repeal in 103 Ohio Laws 698, 713, provided: 

"The board shall have exclusive control of its appointees, define their duties 
and fix their salaries, but no member of the board of health shall be appointed 
as health officer nor shall a member of the board of health nor the health 
officer be appoiiJted as one of the ward physicians. The board may suspend, 
but not remove, any member of the sanitary police now serving or hereafter 
appointed for cause authorizing the dismissal of any person in the classified 
service, and shall certify such fact together with the cause of such suspension, 
to the civil service commission, who, within five days from the receipt thereof, 
shall proceed to inquire into the cause of such suspension and render judg
ment thereon and such judgment in the matter shall be final." 

This section proterted the sanitary police, but not the health officer, from removal 
without cause. 

The appointing power, which in this case, is the board of health, would have the 
right to remove the health officer without cause, unless such health officer is protected 
by the civil service law which will be considered next. 

SECOND. 

The sections of the General Code quoted in this branch of the opinion will be as 
they existed prior to their repeal or amendment at the recent session of the legislature. 

Section 4479, General Code, provided: 

"The civil service shall be divided into classified and unclassified service. 
'The unclassified service shall include the positions of officers elected by the 
people or appointed to fill vacancies in1 offices filled by popular election, ---; 
persons who as members of a board or, otherwise, have charge of any principal 
department of the government of any city, the head or chief of anu dillision 
or principal department relating to engineering, waterworks, street cleaning, or 
health, the chief of the police department, the chief of the fire department, the 
superintendent of any workhouse, house of refuge, infirmary, or hospital, 
the librarian of any public library, private secretaries, deputies in the office of 
the city auditor and city treasurer, unskilled laborers, and such appointees of 
the civil service commission as they may by rule determine. The classified 
service shall comprise offices and places not included in the unclassified 
service." 

This section places in the unchssfied service the "head or chief of any division 
or principal department relating to ----health." The only office in the depart
ment of health which will fit this designation is the health officer. 
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An examination of original sections 4411 and 4412 General Code, and the amend
ments thereof in 102 Ohio Laws 44, will determine the statu~ of the he:J!th ofncer. 

Section 4412, General Code, as amended in 102 Ohio L:tws 44 is quoted above. 

Section 4411, General Code, as amended in 102 Ohio Laws 44, read: 

"The board may olEO appoint a~ many persons for sanitary duty as in 
its opinion the public health and sanitrrry condition of the corporution re
quire, and ~ueh pen-orR Fhnl! h~ve gcrJeral police powers, 2nd be known as 
the sanitary r.olicc, but the council may determine the maximum number of 
employes so to be appointed." 

The legislature in amending section 4412, General Code, in 102 Ohio Laws 44, 
provided that the sanitary police slJ.ould h:tve the rb;ht of appeuJ to the civil service 
commission, but made no such provision u.s to the health officer. 

Section 4411, as ori;1;inally carried into the General Code read: 

"The board m~y also nppoint, with the consent of council, as many 
persons for sanitary duty as in its opinion the public health and sanitary con
dition of the corporation require, and such persons shall have general police 
powers, and be known as the sanitary police." 

Section 4412, original General Code, read: 

"The board shall have exclusive control of its appointees, define their 
duties and fix their salaries, but no member of the board of health shall be 
appointed as health officer, nor shall a member of the board of health nor the 
health officer be appointed as one of the ward physicians. All such appointees 
shall serve during the pleasure of the board. 

Under the last quoted sections the health officer was subject to discharge at the 
pleasure of the board of health and he had no right of appeal to the civil service com
m!Sswn. The specific mention of the sanitary police in section 4412, General Code, 
as amended in 102 Ohio Laws 44, and not of the health officer, shows that it was not 
intended to protect the health officer by the civil service law. 

The health officer is therefore in the unclassified service. 
Section 4484, General Code, provided: 

"Nothing herein shall prevent the dismissal or discharge of any appointee 
by the removing board or officer, except that the chiefs and members of the 
police and fire departments and of the sanitary police shall be dismissed only 
as provided by law and the appeal therefrom shall be made to the civil service 
commission under such rules as the commission may adopt." 

The health officer was not protected by this section. 
Therefore, under the provisions of the civil service law, as it existed prior to the 

recent amendment and repeal, the board of health could remove the health officer at 
will and such officer was not protected by the civil service law. 

THIRD. 

The third phase of your inquiry requires a consideration of the civil service law 
as set forth in 103 Ohio Laws 698. This act is now effective, except that certain pro
visions do not come into operation until some time in the future .. 
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Section 2 of the civil service law, 103 Ohio Laws 698, and to be known as section 
486-2, General Code, provides: 

"Method of Appointment. On and after January 1, 1914, appointments 
to and promotions in the civil service of this state and the counties, cities and 
school districts thereof shall be made only according to merit and fitness to 
be ascertained as far as practicable by examination which, as far as practir
able, shall be competitive; and on and after January 1, 1914, no person shall 
be appointed, removed, transferred, laid off, suspended, reinstated, promoted 
or reduced as an officer or employee in the civil service under the government 
of this state, the counties, cities and city school districts thereof, in any man
ner or by any means other than those prescribed in this act. " 

By virtue of this section persons in the civil service of a city, which includes the 
classified and unclassified service, cannot be removed on and after January 1, 1914, 
except in accordance with the provisions of the act of 103 Ohio Laws 698. This section 
does not, therefore, protect employes or officers at this time. 

Section 8 of act of 103 Ohio Laws 698, to be known as section 486-8, General Code, 
provides: 

"Service-Unclassified. The civil service of the state of Ohio and the 
counties, cities and city school districts thereof shall be divided into the un
classified service and the classified service. 

(a) The unclassified service shall comprise the following positions which 
shall not be included in the classified service, except as othernise provided in 
section 19 hereof: 

1. "All officers elected by popular vote. 
2. "All heads of principal departments, boards and commissions appointed 

by the governor or by and with his consent or by the mayor, or if there be no mayor 
such other similar chief appointing authority of any city or city school district. 

8. "All officers elected by either or both branches of the general as-
sembly. 

J,_. "All election officers. 
5. "All commissioned, non-commissioned officers and enlisted men in 

the military service of the state. 
6. "All presidents, superintendents, directors, teachers and instructors 

in the public schools, colleges and universities; the library staff of any library 
in the state supported wholly or in part at public expense. 

7. "Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service com
missions, authorized by law to appoint such a secretary, assistant or chief clerk. 

8. "Three deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals. 

9. "Bailiffs of courts of record. 
10. ''Employees and clerks of boards of deputy state supervisors and 

inspectors of elections. 
(b) "The classified service shall comprise all persons in the employ of 

the state, the counties, cities and city school districts thereof, not specially 
included in the unclassified service, to be designated as the competitive class. 

1. "The competitive class shall include all positions and employments 
now existing or hereafter created in the state, the counties, cities and city 
school districts thereof, for which it is practicable to determine the merit and 
fitness of applicants by competitive examinations. Appointments shall be 
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made to, or employment shall be given in, all positions in the competitive 
clnss that are not filled by promotion, re-instatement, transfer or reduction, 
ns provided in sections 15, 16 and 17 of this act and the rules of the commis
sion, by appointment from those certified to the appointin11: officer in accord
ance with the provlliions of section 13 of this act." 

Subdivision (a), branch 2, determines the status of the health officer under the 
new law. This branch places in the uncla~sified ~ervice "all heads of principal depart
ments-appointed-by the mayor." 

The health officer is not appointed by the mayor or by any similar chief appointing 
power. He is appointed by the board of health. l'nder the new law the health 
officer will be in the claEsified service. 

The latter part of section 10 of 103 Ohio Laws 698, to be known as section 486-10, 
General Code, reads:. 

"The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service laws, 
shall, whenever the commission shall require, and within twelve months after 
the rules adopted by the commission go into effect, be subject to non-com
petitive examinations as a condition of continuing in the service. Reasonable 
notice of all such non-competitive examinations shall be given in such manner 
as the commission may require and all such non-competitive examinations 
shall conform in character to those of the competitive service." 

By virtue of this section, or the provisions thereof above quoted, incumbents are 
required to take a non-competitive examination, as a condition of continuing in office. 

Section 31 of 103 Ohio Laws 698, provides: 

"Schedule. All officers and employes in the classified service of the 
state, the counties, cities and city school districts thereof holding their posi
tions under existing civil service laws, sh1ll when this act takes effect, be 
deemed appointees under the provisions of this act. All existing eligible 
lists shall continue in force for the term of eligibility to be fixed by the com
mission as provided therein; and all records of existing commissions shall 
become the property of the commissions appointed hereunder. Municipal 
civil service commissions now in office shall continue to pe1form their duties 
under the provisions of sections 4412, 4477, 4505, 7690-1, 7690-6, 1289.3 and 
12896 of the General Code, and the rules prescribed thereunder until rules 
are provided in compliance with the provisions of this act." 

The above section "ill be known as section 486==31, General Code. It protects 
office1s in the classified service, that is those that have been appointed in accordance 
with existing civil service laws. It does not protect those in the unclassified service. 

In order to answer your inquiry it is not necessary to determine the status of 
incumbents when the provisions of section 2, supra. of this act become effective. 
The health rJfficer in question cannot now clai.J:n protection under this provision. He 
must be an incumbent on January 1, 1914, to claim such protection. 

·It is my opinion, therefote, that the health officer in question is not protected by 
the provisions of 103 Ohio Laws 698, and that he may be removed by the board of 
health under the provisions of the laws as they existed prior to the passage of the above 
act. The health officer, at this ti.J:ne, has no right of an appeal to the civil service 
commission if he is discharged. Respectfully, 

TmOTHY S. HoGAN, 
AUorney General. 
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508. 

COST OF REPLACI~G STREETS AND SIDEWALKS DESTROYED DURING 
THE FLOOD OF 1913, SHOULD BE PAID BY THE CITY GE~ERALLY. 

Where property, such as streets and sidewalks, were rkstroyed during the flood of 1919, 
the abutting property owners should not be assessed to replace the improvement, but the 
cost should be chm·ged to the city generally. 

Council is without authority to assess any of the cost upon the abutting property owners. 

CoLUMBus, 0Hro, September 24, 1913. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR Sm:-Answering your letter of August 23rd, receipt whereof has already 
been acknowledged, I note that you ask whether or not the owners of property which 
has been once assessed for a public improvement, and whose assessments have not yet 
been paid in the installments provided for in the assessing ordinance, may h::we their 
property again assessed for not more than·half of the cost and expense of restoring the 
improvement, the same having been destroyed by the floods of March, 1913. 

I note that you also submit the further question as to whether or not, in the event 
that your first question is negatively answered, the city may now provide, by resolu
tion, to reassess the property when the present assessments are paid? 

In my consideration of the questions which you have asked, I have encounteted 
.another and different question which seems to me to preclude consideration of the 
specific inquiries which you make. The public improvements which you mention 
being the replacement of streets and sidewalks destroyed by the floods of March, 1913, 
must, I think, be undertaken under the provisions of what is known as the "Snyder 
Emergency Law," found in 103 0. L. 141. Section 3 of that act provides, inter alia 
that: 

"For the permanent " "' * reconstruction or replacement of * 
* * public ways destroyed or injured in the manner and at the time described 
in section 1 of this act (viz. by the floods of :\larch and April, 1913) any 
* * * council of any municipal corporation * * * may issue bonds 
or notes of the corporation * * " as needed * * *" 

Section 5 of the same act provides for the execution of the bonds to which section 
3 refers. 

Section 6 of the act provides for the payment of these bonds, which shall be by 
a special levy on all the taxable property of the municipal corporation outside of all 
tax limits. This section also contains another provision which is of vital importance 
in this connection, mention of which will be deferred for the present. 

Section 9 of the act defines the term "public ways" as follows: 

"The term 'public ways' means and embraces streets, alleys, sidewalks, 
and public places * * * in municipal corporations, and the paving or 
other improvements heretofore constructed or made thereon, whether by assess
ment of abutting property or otherwise "' * "'" 

The particular provision of section 6 which is of vital· importance in this connec
tion was amended by the same session of the general assembly, 103 0. L. 760-762, and 
in its final form reads as follows: 

"Except for purposes mentioned in section 1 and 2 of this act, and except 
when acting for such purposes under the general laws of the state, and not 
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under said sections, none of the taxing authorities mentioned in this section 
shall borrow money or levy a t::Lx for any of the purposes mentioned in this act 
under the general laws of the state unless such tax is necessary to proviue for 
the payment of notes or bonds if:sued for such purposes, and authorized prior 
to the passage of this act; but all moneys borrowed or taxe~ levied for the 
purpose of making repairs, reconstruction and replacement of public property 
and public ways destroyed or injured by the floods mentioned in section 1 of 
this act shall be borrowed or levied under the provisions of this act." 

In this section the le~.;islature evincE's the i•1tPntion that the replacement of all 
public property destroyed by the floods of ::\Iarch and Ap1il, 1913, sh2ll be a burden 
upon the ;:;encrul tux duplicate. That is to fay, rq:;rrrdle~s of whether or not a~se~~
ments were paid out, the general assembly intendeJ that the general taxpayers should 
pay for replacing property destroyed by the floods. The under-lying ideu seems to be 
that a calamity of the nature of that which occurred in Murch and April of this year 
wus so extraordinary as to make it unjust to require political sub-divisions to rehabili
tate themselves out on their current revenues or to permit them to assess property as 
"specially benefited" for this purpose. 

I do not hold that assessments may not be made, but section 6 expressly provides 
that no money shall be borrowed for any of the purposes mentioned except under 
authority of that act; and I take it that it would be useless to levy assessments without 
the power to borrow money in anticipation thereof, which is so denied. 

The constitutionality of the emergency act, as a whole, has been sustained by the 
supreme court in a recent decision. The particular provif:ion now under consideration 
was not passed upon by the comt, as such. If there is any constitutional question 
here, it arises out of the fact that property which is actually specially benefited by an 
improvement, is not to be required to contribute lo the expense of making the im
provement. In other words, the general taxpayers are to confer special benefits upon 
particular property. 

I do not regard this question as of much importance, however, because the public 
has an undoubted intere~t in the maintenance of the highways and streets. I believe 
it could also be established that the public is interested as such in the maintenance of 
sidewalks, although it has been customary to assess the entire cost of th~ construction 
of sidewalks upon the owners of the benefite1 property. Se~, for example section 3870, 
General Code, which permits a village to a>s'.Iffi~ a portion of the cost and expense 
of construe tin~ sirlewJ lk~, etc. 

Now the legislution under dh;cussion amounts to a le;~islative determination that 
in the particulnr instance the public nece~Bity is paramount and that the mere restora
tion of public property ori!.(inally constructed by :::ssessmcnt does not confer a special 
benefit upon the private proper1 y but merely disehurges a public obligation. At any 
rate every presumption fuvors the t·ortstitutionality of the law, and its provisions being 
clear, I am of the opi,,ion that the recon~irnction and rep:J.Ving of which you speak 
in yom letter mm;t be at the Pxpensc of the city genemlly, council being without auth
ority to assess any portion of the co~t and expense thereof upon the abutting property. 

Yours very truly, 
TGIIOTHY S. HOGAN, 

Attorney General. 
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518. 

UNDER SECTION 4412, GENERAL CODE, BEFORE ITS REPEAL, THE 
ACTION OF THE BOARD OF HEALTH IN RAISING THE SALARY 
OF THE SANITARY POLICEMAN WAS FINAL. 

Where the board of health raises he salary of a sanitary policeman, 810.00 per month, 
the action of the board is final, and such action imposes upon the city the obligation to pay 
the increased salary from the time when the same became effective. 

Section 4412, General Code, under which this increase was granted, now repealed, 
was in effect May, 1913, when his increase in salary was granted. 

CoLUMBl;S1 Omo, September 23, 1913. 

HoN. JAMES L. LEONARD, City Solicitor, Mt. Vernon, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 20th requesting 

my opinion upon the following question: 

"In May, 1913, our board of health raised the salary of the sanitary 
policeman 810.00 per month. The amount necessary to pay the increased 
salary had not been set forth in the annual budget for the year 1913, and 
further the moneys raised by the city from the collection of taxes, etc., are 
less than the amount of our appropriations for that year. 

"Can he force the city to pay the increased salary for the year 1913 ?" 

The board of health, under section 4412, General Code, now repealed, but in 
effect during the period concerning which you inquire, has explicit power to fix the 
salaries of its employes. There is no limitation upon this power such as there is upon 
the power of council to fix salaries of other persons employed in the service of the 
muhicipality. 

I am of the opinion that the action of the board of health in fixing the salary of 
the sanitary policeman in question was final and conclusive, and that such action im
posed upon the city the obligation to pay the increased salary from the time when the 
same became effective. 

I incline to the view, n.lthough my opinion is not invited specifically upon the 
question, that the order of the board of health in question was not subject to the munici
pal referendum and became effective immediately upon its adoption. l'lot being a 
regulation "intended for the general public" within the meaning of section 4413, but 
one "for the government of the board" within the meaning the_reof, no publication of 
the same is required and it became operative from and after the date of its adoption. 

I will now consider the effect of the failure of council to appropriate an amount 
of money for this salary suffiPient to pay the increase. 

I am of the opinion that the effect of this situation is to preclude the city auditor 
from issuing wanants for the health officer's salary in excess of the amount appro
priated. Therefore, the health officer, though he is legally entitled to the increased 
salary, is not entitled to receive the actual money involved in such increase until an 
appropriation is made for this purpose. But when such an appropriation is made the 
same may provide for the payment of back salary unless the health officer by his con
duct has waived his claim thereto. 

CouncH is, of course, not legally obliged to appropriate for this salary at all. The 
effect of a failure to appropriate would be to subject the city to suit on the part of the 
health officer for the unpaid salary. A judgment recovered in such a suit would have 
to be paid out of the sinking fund. 
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As to the effect of the failure of the council in making up ita annual budget to 
provide for such an increase, I ~hould prefer not to express an unequivocal opinion. 
If the budget presented by council to the county auditor under section 56!9-3a, Gen
eral Code, merely estimated the needs of the health fund, then the fact that council 
may have had in mind a particular salary as one of the items comprising the needs of 
the health fund would not preclude the council from subsequently appropriating out 
of the health fund enough money to provide for the increased salary, if there were 
such moneys in the fund. 

Section 5649-3d, to which you refer, prohibits council from appropriating in excess 
of the amount set forth in the annual budget; jt does not, however, in my opinion, 
preclude council from appropriating a greuter amount for a specific item within a 
general purpose set forth in the budget than had been originally contemplated, pro
vided the aggregate of such specific appropriations does not exceed the amount set 
forth in the budget. For illustration, suppose that the council simply certifies to the 
county auditor that the needs of the health fund require a levy of one thousand dollars, 
and in so cmiifying intends to divide the one thousand dollars, five hundred for the 
salary of a health officer and five hundred for general contingent expenses of the board 
of health, unless the health fund levies are so estimated by specific items to the budget 
commission, the mere fact that council may have had such a division of the fund in 
mind in certifying to the auditor that the needs thereof required a levy of one thousand 
ddliars, would not preclude the council, in making its subsequent appropriations from 
the proceeds of that levy when allowed by the budget commission, from setting aside 
six hundred dollars for the salary and four hundred dollars for the contingent expenses. 
The limitation of section 5649-3d, General Code, under the circumstances imagined 
would operate upon the aggregate of appropriatiOtlS but not upon the specific appro
priations as such; or in other word.~, the word "purpose" as used therein must neces
sa~ily refer to and mean the same thing as is meant by the same word in section 5649-3a 
so that if council considers that the health fund is a "single purpose" then the specific 
appropriations from that fund are limited by the provisions of section 5649-3d to the 
extent only that the aggregate of such approwiations may not exceed the aggregate 
allowance in the budget for the purpose of the health fund. 

If, however, the salary of the sanitary policeman, as such, was one of the items of 
the budget, instead of the general purpose of the health fund, then, of course, council 
cannot even appropriate for the additional salary at any time during the current year, 
and if it desires to appropriate therefor, mu~t provide a 8pecific item in the next annual 
budget for the payment of back salary to the sanitary policeman. Without such an 
appropriation the health officer can only recover his additional salary by securing 
judgment against the city in the manner already pointed out. 

Yours very truly, 
Tn.IOTHY s. HOGAN, 

Atlm'ney General. 
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519. 

PROPERTY MAY NOT BE RE-ASSESSED FOR STREET IMPROVE.MENT 
FOR MORE THAN mm-HALF THE COST OF THE REPAIRIXG OF 
SVCH STREET-::\IUXICIPAL CORPORATIOX ::\lVST ::\lEET DEFI
CIENCY WHERE ASSESSMENT IS NOT SUFFICIENTLY LARGE TO 
COVER COST OF THE IJ.\.IPROVE:\IENT-JUDGl\lE.L\T AGAIXST THE 
CITY FOR SUCH DEFICIEXCY TO BE PAID FRO:\I THE SINKI.L\G 
FUND-LEGALITY OF BOND ISS"L"'E DOES NOT DEPE~D UPO~ THE 
LEGALITY OR REGULARITY OF THE LEVYI:XG OF THE SPECIAL 
ASSESSMENT-BONDS MAY BE ISSUED TO l\lliET CITY'S SHARE 
OF SUCH EXPENSE WITHOUT VOTE OF THE PEOPLE. 

Where a special assessment has been levied and paid, for improving a street by ma
cadam, the property so assessed cannot again be assessed for more than one-half the cost 
and expense of repairing or repaving S1tch street. 

If a municipal corporation fails to make an assessment against abutting property 
sufficiently large to meet the bonds issued in anticipation of such special assessment, the 
municipal corporation must raise the deficiency and pay the same from its general funds. 

If a final judgment is secured against the city for such deficiency, it should be paid 
from the sinking fund, if no other provision is made to take care of such deficiency. 

'l'he legality of the bonds issued in anticipation of the collection of sp3cial assessments 
does not depend upon the regularity or legality of the special assessments. 

Under the provisions of the General Code, council may issue bonds to pay the city's 
share of the cost of the improvement without a vote of the people, provided the total indebt
edness created by council does not exceed in any fiscal year one per cent. of the total value 
of the property listed for taxation. 

CoLUMBus, Omo, September 20, 1913. 

HoN. EDWARD C. STITZ, City Solicitor, Van Wert, Ohio. 

DEAR Sm:-Under date of May 20, 1913, you submit the following inquiries: 

"First. If a street has been macadamized ·with stone and the cost thereof 
(except a part of the cost assessed against all the taxable property of the city) 
assessed against the abutting property, and the street is again improved by 
paving the roadway with brick, asphalt, concrete or other material, must the 
assessment be limited to one half the cost and expense of the improvement? 

"Second. If bonds are iFRued in anticip::;.tion of the collection of assess
ments and the asses~ments are in a different proportion than is provided by 
law and by reason thereof it becomes impossible for the city to pay the 
abutters' part r.s assessed and thereby there is not enough money collected 
of the asseEEments to pay surh hor.dF, is the <"ity li!:ble to pvy the bonds, insofar 
as the aEEcHmrnts fund is larking in amount? 

"'l'hird. If the city is unable to pay the balance of such bonds, after 
the assessment fund is depleted, by reason of there being no fund out of 
which to pay the same, and if the bonds are sued upon and judgment obtained 
against the· city, must the city pay such judgment out of the sinking fund? 

"Fourth. If bonds are issued in anticipation of the collection of special 
assessments for a street improvement, and the as.qessment as made by the 
city for the payment of such bonds is irregular and not according to law, and 
by reason thereof there is not enough money raised, by assessments, to pay 
the bonds and interest when due, are the bonds legal bonds of the city, or are 
the bonds legal ? 
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"Fifth. (a) Can the city i~:sue bonds for the purpose of paying its part 
of proposed btreet improvements Y>ithout c vote of the people? 

(11) "If c. vote of the people is nccessf''J" or dc3ired, (lo the following 
sections of the General Code apply: 5912, section 4, and the following five 
cectiuns, indepcmlent of c.Dy question of lrr:ritc.tion? 

(c) ''\':ould sue"!:! bonds be lcgr.l v;ithout :.:, vot::J o: the Jl2v1Jb?., 

Your fir,i quc,tion involves a cons+ ruction of the pl·ovlliiun~ of section 3822, 
Gencru,l Code, whieh provides: 

"Y1·hen c. specinJ c~sessment for the improvemerrc of :1 street or other 
public pln.cc has been levied and paid, the property so asse.,scd shall not 
ag::tin b:} ~~::::c:::·:.~cl fer r..1ore than one-half tho cosJl c..r..d c:~pcnsc of rcpavin~ or 
repaiiing such street or other public place unless the gmdc thereof is changed." 

It appears in your question that a special ass::Jssment has been levied and paid 
for macadamizing the street. Is the macadamizing of u street consrdered an "improve
ment o[ a street" under section 3822, General Code? 

In case of Page vs. City of Columbus, 15 Cir. Ct., X. S., 40, it is held: 

"The provision of section 3S22, P. & A. Anno., General Code, lirniti11g 
reassessments for repaving improved strceis to one-lml; the cost, docs not 
violate the constitu,ional inhibition as to retroactive or reslro~pective legis
lation, and applies to improvements made be'ore and after the cn.tctrnent of 
the said act. 

"Xo dis<inction is made by the act as to materbl used or cost of the 
original improvement, but the restriction applies generally to all improve
ments whereby an unimproved street has been tranllformecl. inco an improved 
one and the cost assessed specially agains·~ the abutting property." 

The above case was uffirmed without opinion b"y the supreme court in 86 Ol:tio 
St., 333. 

In the foregoing case the first improvement was made by graveling part of the 
road bed, putting in a curb and a boulder gutter. 

In c11~c of Baldwin vs. Springfield, 20 Ohio Dec. 265, it is held: 

" '::\Iacadamizin!!,' a sheet, formerly improved by rvavclinp; pursuant to 
municipal direction, constitutes a 'repaving' within the mcc.ninr; of section 
53 :Hun. Code. of 1902 (General Code 3822) for y,·hieh not 11Wl"e than Olle
half the cost may be :::sseE~cd against the abutter. 

"The limi1Dtion ol section 53, ::.\Iunicipul Code or 1C02 (General Cod:J 3822) 
all to 'repaving' ::~,eh~ments does not apply to ~-·~eo:sme·1ts for curbing and 
guttering if the former improve,nent did not include and 1 he property were not 
assessed therefor either as pa..rt of a street or sidewalk improvement." 

This cafe wr"s affirmed by the circuit court ::\lay 19, 1911. 
On page 271 Kunkle', J., s!'y~o~: 

"There arc a number of decisions to the effect that macadamizing is con
~idercd paving." 

Also on page 272, he further say~: 

"Any m::.tel"ial by which a ha;·d, firm or smooth surf!.l.ce for travel is 
secured, con~titutes a paving, and from the above definitions of paving and 
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repaving, we think macadamizing in question con:.""iituted a repaving, and 
that the limitation of section 3820, General Code, (B. 1536-213), as to repav
ing, applies to the improvement in question." 

The macadamizing of a street is no doubt an improvement of a street as con
templated by section 3822, General Code. If a special assessment has been levied and 
paid for improving a street by macadamizing it, the property so assessed cannot be 
again assessed for more than one-half of the cost and expense of repaving or repairing 
such street. 

Your second inquiry involves the obligation of a municipal corporation to pay in 
full bonds issued in anticipation of the collection of special asseEsments, when such 
special assessments prove insufficient to pay such bonds and the interest in full. 

It is assumed that the bonds in question were issued for the improvement of a street. 
Section 3914, General Code, provides: 

"Municipal corporations may issue bonds in anticipation of special 
assessments. Such bonds may be in sufficient amount to pay the estimated 
cost and expense of the improvement for which the assessments are levied. 
In the issuance and sale of such bonds the municipality shall be governed by 
all restrictions and limitations with respect to the issuance and sale of other 
bonds, and the assessments as paid shall be applied to the liquidation of such 
bonds." 

It will be observed that the municipal corporation issues the bonds under this 
section. 

Section 3918, General Code, provides: 

"Bonds issued under authority of this chapter shaH express upon their 
face the purpose for which they were issued, and under what ordinance." 

Section 3919, General Code, provides: 

"Bonds, notes or certificates of indebtedness issued by a municipal cor
poration shall be signed by the mayor and by the auditor, or the clerk thereof, 
and be sealed with the seal of the corporation. When issued for street im
provements, they shall have the name of the street or portion thereof so 
improved, and for which they were issued, legibly written or printed upon 
them." 

These sections provide for certain recitals in the bonds and the manner of execnt· 
ing the same. There is no provision that they shall be paid solely from the fund 
raised by special assessment upon the abutting property. 

In a note to section 3914, General Code, in Page & Adams Annotated Code, it is 
stated: 

"The fact that the statute which authorized the assessment is invalid 
and that the assessment cannot be collected, does not prevent recovery on 
the bonds against the municipal corporation or the public quasi corpor:;ttion 
which issued them: Loeb vs. Columbia Township, 179 U. S., 472." 

In the case of State vs. Commissioners, 37 Ohio St., 526, it is held: 

'The act of March 29, 1867, and the acts amendatory and supplemen
tary thereto, commonly called the two-mile-road improvement laws, authorize 
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the commissioners of counties, for the purposes of raising money nece.;sary 
to meet the expenses of road impro\·ements, 'to issue the bonds of the county,' 
and thereby create a debt of the county in its quasi corporate capacity, not
withstanding they also require the commissioners to assess the cost and 
expense of the improvement upon the land~ benefited thereby and situate 
within two miles thereof. 

"When, from any cause, sufficient money be not calized from sudt ocal 
assessments to pay the dfbt so created, it is the duty of the commissioners to levy 
a tax therefor upon all/he taxable properly of the county." 

On page 529, :\Icllvaine, J., says: 

"The question of the power of the commissioners to obligate the county, 
is, however, raised on the statHtes to which reference is made in the bond. The 
holder of the bond is notified by its face, that the power assumed by the 
commissioners is to be found in these statutes. Section 7 of the statute pro
vides, 'that for the purpose of raising money necessary to meet the expenses 
of such improvement, the commissioners of the county are hereby authorized 
to issue the bonds of the county, payable in installments, or at intervals not 
exceeding in all five years, bearing interest at the rate not to exceed seven 
per cent. per annum, payable semi-annually, which bonds shall not be sold 
for less than their par value.' From the language of the statute here quoted, 
perhaps no one would deny that the debt evidenced by the authorized bonds 
is the debt of the county in its quasi corporate capacity-indeed, the language 
is not susceptible of any other meaning; but, inasmuch as the same section 
provides for an assessment upon the lands specially benefited and lying 
within two miles of the improvement, to meet the payment of the interest 
and principal of the bonds, it is contended that no other mode or manner of 
taxation can be resorted to for the purpose of paying the bonds. However 
plausible this contention may be, we think it cannot he maintained. That 
the legislature might have so provided, we do not deny, but if such was the 
intention, it should have been expressed in very clear and unmistakable 
terms. Such terms were not used, nor is such inference clear." 

It will be observed that in the above case the commissioners were authorized to 
issue "the bonds of the eounty;" and under section 3914, Gcncml Code, the authority 
is that "municipal eorpomtions may issue bonds in antidpation of special l!sse:-;sments.'' 
In both caoes there is authority to levy the cost against the :>.bu ting property. 

In dL,cw.;sing improvement bonds payable by Rpceil'.l a~se~sments, Dillon says on 
page 1388 of hi~ work on municipal corpomtion, 5th edition: 

"Although sueh oblig:dions do not constitute debt of the municipality 
in the constitutimwl senRe of the word, or an obligation which is payable 
from its general funds, yet bonds whieh are i~sued in the name of the munici
pality, to be paid only from a special fund creuterl by the enabling act, and 
so limitecl on the f:we of the obligation, are the bonds of the municipality. 
The municipality is the obli~Pr in the bond, must fulfil the obligations im
posed upon it, and is suhjcet to appropriatP action n r. spect thereof, not
withstanding the faet that it is not under :my general liability, or, so to speak, 
liability iu pusonmil for the debt. If, however, the bonds do not purport to 
be the promi~e of the municipality, but are issued by certain persons or 
officers or conmlis~ioners designated by statute to make the improvement, 
and arc expref~ly stated to be il'sued pur~uant to the otatute for the purpoRe 
of the improvement payable only from the assessment therefor, without liability 



1568 CITY SOLICITORS 

on the part of the municipality, such bonds, not being in form the obligation 
of the municipality, were regarded as simply the statutory promise or obliga
tion of the commissioners, or agents selected by the state to make the partic
ular improvement, and no action in such case was held to lie against the 
municipality in respect to the bonds, even if it be only to enforce the creation 
of the fund." 

Also on page 1395, Dillon further says: 

"In addition to the remedy against the municipality by mandamus, the 
holder of improvement bonds has a remedy by action against the city for the 
amount owing on the bonds or for damages in the event that ·the city has 
clearly neglected its duty in not taking steps to perfect the assessment, in 
consequence whereof the assessment cannot be enforced. " 

On page 1256 of Dillon, it is further said: 

"Local improvements, such as grading or paving streets, making sewers, 
and the like, are public improvements for the benefit of the city or public at 
large and. are not the private improvements of the abutter. The mode of 
payment by a local assessment on the abutter for benefits is an exercise of the 
state's power of taxation, and the proceeding as to him is in invitum. The 
city alone has the power to make the assessment and to collect it, and the 
duty to exercise this power and to make and collect the assessment is a duty 
resting upon the city in the performance of which the contractor has a direct 
and immediate interest. It is an erroneous view that the city authorities in 
this matter are the agents of the contractors. They are agents, if agents at 
all, appointed by law, and their failure to do their duty cannot be imputed 
to the contractor as a fault on his part. The city is, we repeat, under a duty 
to the contractor-the contractor is under no duty in this respect to the city, 
but has a Iight to have the city's duty faithfully performed." 

The last quotation was in reference to the rights of the contractor where he looked 
to the special assessmer:t for his pay. The same principles would apply where bond.s 
have been issued. and the contractor paid from the proceeds of the sale thereof. 

The improvement of a Etreet is a matter which concerns not only the abutting 
property owner, but the city at large as well. Such improvement is of general benefit 
to municipal corporations. The method of paying therefor by levying part of the 
cost againbt the abutting p10perty is the exerciw of the power of taxation. It may 
be paid by general taxa·[ion as is the ca~e when a street is repaved and only fifty per 
cent. of the cost crm he levied against the abutting p;·operty. The city's portion 
must be raiscd by !';encral taxation. 

The bond~ i~fued in aLtidpdion of the collection of the spc<"iP I asse~ments are 
municipal bonds. They ure obligations of the municipal corporation. It is the duty 
of the municipality to rai~e:::. fund sufficient to meet the bondR, and if it fails to do so 
by reason of its failure to muke a sufficient assessment against the abutting property, 
the bond holders should not suffer thereby. It is the duty of the city to make such 
levy and not of the bond holder. 

I am, therefore, of the opinion that where a municipal corporation fails to make 
an assessment against abutting properly for the payment of the cost of an improvement 
of a street, Rufficient to meet the bonds issued in anticipation of &uch special aFsesements 
he municipal corporation must raise the deficiency and pay the same from its general 
unds, and it is liable therefor. 
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In this connection I desire to call attention to the provisions of sections 3902 
and 3909, General Code. 

Section 3902, General Code, provides: 

"When it appears to the council that a special assessment is invalid, by 
reason of informality or irregularity in the proceedings, or when an 1ssessmen t 
is adjudged to be illegal, by a court of competent jurisdiction, the council may 
order a reassessment, whether the improvement has been made or not." 

SecLion 3909, General Code, provides: 

"If an assessment proves insufficient to pay for the improvement and 
expenses incident thereto, the council may, under the limitation prescribed for 
such assessment, make an additional pro rata assessment to supply the de
ficiency. In case a. larger amount is collected th1n is necessary, it shall be 
returned to the persons from whom it was collected, in proportion to the 
amounts collected from such persons respectively. This section shall be 
subject to the limita~ions contained in other sections of this chapter." 

It is intended that the part of the cost to be paid by the abutting property should 
be· raised by special assessment and not by general taxation, and where possible this 
should be done. 

Your third inquiry is as to the payment of such deficiency from the sinking fund 
after judgment on the bonds against the city. 

Section 4517, General Code, provides: 

"The trustees of the sinking fund shall have charge of and provide for 
the payment of all bonds issued by the corporation, the interest maturing 
thereon and the payment of all judgments fiml against the corporation, except 
in condemnation of property cases. They shall receive from the auditor of 
the city or clerk of the village all taxes, assessments and moneys collected 
for such purposes and invest and disburse them in the manner provided 
by law. For the satisfaction of any obligation under their supervision, the 
trustees of the sinking fund may sell or use any of the securities or money in 
their possession." 

. By virtue of the provisions of this section the trustees of the sinking fund shall 
provide for "the payment of all judgments final against the corporation, except in 
condemnation of property cases". 

Therefore, if a final judgment is secured against the city for such deficiency it 
should be paid from the sinking fund, if no other provision is made to take care of 
such deficiency. 

Your fourth inquiry is in effect answered in considering your second question. 

The legality of the bonds issued in anticipation of the collection of special assess
ments does not depend upon the regularity, or the legality of the levying of the special 
assessments. The irregularity of the special assessment may be cured under the 
provisions of sections 3902 and 3909, General Code, supra. 

Your fifth inquiry is in reference to the power of council to issue bonds for the 
part of the cost of a street improvement to be borne by the city, without a vote of 
the people. 

20-Vol. II-A. G. 
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Section 3821, General Code, provides: 

"A municipality may issue and sell bonds as other bonds are sold to pay 
the corporation's part of any such improvement, and may levy taxes in addi
tion to all other taxes authorized by law to pay such bonds and the interest 
thereon." 

Section 3939, General Code, provides in part: 

"When it deems it necessary, the council of a municipal corporation, by 
an affirmative vote of not less than two-thirds of the members elected or 
appointed thereto, by ordinance, may issue and sell bonds in such amounts 
and denominations, for such period of time, and at such rate of interest, not 
exceeding six per cent. per annum, as said council may determine and in the 
manner provided by law, for any of the folloWing specific purposes: 

" '22. For resurfacing, repairing or improving any existing street or 
streets as well as other public highways.' " 

Section 3940, General Code, provides: 

"Such bonds may be issued for any or all of such purposes, but the 
total indebtedness created in any one fiscal year, by the council of a municipal 
corporation, under the authority conferred in the preceding section, shall not 
exceed one per cent. of the total value of all property in such municipal cor
poration, as listed and assessed for taxation." 

Council may under the foregoing provisions issue bonds to pay the city's portion 
of a public improvement without a vote of the people, provided the total indebtedness 
created by council under section 3939, General Code, shall not exceed in any fiscal 
year one per cent. of the total value of the property listed for taxation. 

You inquire further as to the sections applicable if a vote of the electors is desired. 

Section 3942, General Code, provides: 

"In addition to the authority granted in section one (1) (General Code, 
section 3939) of this act and supplementary thereto, the council of a municipal 
corporation, whenever it deems it necessary, may issue and sell bonds in such 
amounts, or denomination, and for such period of time and rate of interest 
not exceeding six per cent. annum, as it may determine upon for any of the 
purposes set forth in section one (General Code, section 3939), upon obtaining 
the approval of the electors of the corporation at a general or special election 
in the following manner." 

This section will apply to bonds to be issued for the city's portion of the cost 
of a street improvement when it is desired or it is necessary to submit the question 
of the issue of such bonds to a vote of the electors. 

The manner of such submission is set forth in the succeeding sections. 
In answering your fifth inquiry, other limitations than those containe::l in section 

3940, General Code, have not been considered, in fact you eliminate the question 
of limitations in submitting your inquiry. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 



.\XXC.\L REPORT OF THE .\TTOR!I.'EY GE!I.'ERAL. 1571 

522. 

COUXTIES TO PAY FOR COXFIXE:\IEXT OF PRISOXER IX WORKHOUSE 
FOR :\IISDE:\IEAXORS-:\fUXICIPAL CORPORATIOX TO PAY FOR 
Sl:CH COXFIXE:\IEXT WHEX THE PERSOXS COXFIXED ARE VIO
LATORS OF :\IUXICIPAL ORDIXAXCES. 

Under the proz·isions of seclion 12384, General Code, counties should make contract 
with workhouses and pay for the confinement of prisoners confined therein, where the 
prisoners are found guilty of misdemeanors, and sentenced to the workhouse. 

Municipal corporations are to pay for prisoners confined for violations of municipal 
ordinances. 

CoL"C1\!Bus, Omo, September 26, 1913. 

RoN. ::\lAURICE V. 8E~1PLE, City Solicitor, Ashland, Ohio. 

DEAR S!R:-In your letter of August 21, 1913, you state that two parties, jointly 
charged with violating sec-ion 13225, General Code, pleaded guilty before the mayo~ 
of your city, were fined and committed to the Cleveland workhouse. 

You further state that the county of Ashland, and the city of Ashland, each have 
contracts with said workhouse. 

You then inquire whether the city, or the county, should pay the workhouse for 
the keeping of said prisoners. 

Section 12384, General Code, provides as follows: 

"The commissioners of a county, or the council of a municipality, whefein 
there is no workhouse, may agree with the city council, or other authority hav
ing control of the workhouse of a city in any other county, or with the board of 
district workhouses having a workhouse, upon what terms and conditions 
persons convicted of misdemeanors, or of the violation of an ordinance of 
such municipality having no workhouse, may be received into such workhouse 
under sentence thereto. The county commissioners, or the council of a 
municipality, are authorized to pay lhe expenses incurred under such agree
ment out of the general fund of the county or municipality, upon the certifi
cate of the proper officer of such workhouse." 

It will be seen that the county contracts and pays for those convicted of mis
demeanors; and the municipality for those convicted of the violation of municipal 
orditJances. 

The convictions in the above cases were for violation of the local option law. 
The conviction was for a direct offense agairu,t a law of the state and liability against 
the municipal corporation would seem to urise when the mayor tried it on account of 
violation of a municipal corporation. The mayor of the village in this instance was 
acting as the agent and representative of the state as distinguished from those cases 
involving violations of municipal ordinances where he acts as the direct representative 
of the city. The city had nothing to do with the cases. The county should pay the 
bills at the workhouse. 

Very truly yours, 
TIMOTHY S. HOGAN, 

:1ttorney General. 
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538. 

WHERE BONDS ISSUED BY MUNICIPAL CORPORATIONS CANNOT BE 
SOLD BECAUSE RATE OF INTEREST IS NOT HIGH ENOUGH THE 
RATE OF INTEREST MAY BE INCREASED, AND THE ADDITIONAL 
AMOUNT NECESSARY TO BE RAISED MAY BE ASSESSED AGAINST 
THE ABUTTING PROPERTY. 

Where a village council passed an assessing ordinance duly authorizing the issuing 
of 4% bonds in anticipation of an assessment against the property owners and these bonds 
could not be sold because they were taxable and the rate of interest would not be high enough, 
council may amend the assessing ordinance by increasing the rate of interest of such bonds, 
and the additional interest may be assessed against the abutting property. 

CoLUMBus, Omo, October 2, 1913. 

RoN. CHARLES H. DANFORD, Solicitor of Matamoras, Marietta, Ohio. 

DEAR S•R:-Under date of July 7, 1913, you inquire: 

"On June 19, 1911, the village council passed a necessity ordinance to 
pave Main street. On January 6, 1912, the council passed the ordinance to 
proceed with the improvement. These two ordinances so passed provided for 
the issuing of four per cent. bonds in anticipation of the collection of deferred 
installments of assessments. 

"On February 19, 1913, the assessing ordinance was duly passed by the 
village council and authorized the issuing of four per cent. bonds in anticipation 
of the assessments against the property owners. You will notice this ordi
nance was passed after the constitutional amendment was adopted. These 
four per cent. bonds would not sell for the reason that purchasers claimed 
that these bonds are taxable and the return of interest therefore is not high 
enough. No doubt this situation has confronted other villages and cities and 
has been worked out in such manner as will stand the test of a suit on the 
part of a property owner to enjoin the collection. 

"First:-Are these bonds taxable? 
"Second :-Can the village cou neil pass an assessing ordinance, amend

ing the ordinance of February 19, 1913, and provide for issuing five per cent. 
bonds in anticipation of the assessments to be paid by property owners." 

Your first question has been answered in an opinion given to Ron. J. C. Adams, 
city solicitor of Coshocton, Ohio, under date of January 9, 1913, in which it is held 
that "all bonds sold and delivered after January 1, 1913, whether the necessity for 
issuing was determined before or after January 1, 1913, are subject to taxation." A 
copy of that opinion is herewith enclosed. 

Your second question involves the right of council to amend an ordinance fixing 
a rate of interest that bonds shall bear, by now increasing such rate of interest. 

The bonds in question would not sell at par when bearing four per cent. interest 
because of the amendment to the constitution taxing such bonds. This constitutional 
amendment was adopted after the particular improvement in question had been deter
mined upon by council and the rate of interest fixed. Council could not foresee at 
that time the present contingency. 

Section 3914, General Code, provides: 

"Municipal corporations may issue bonds in anticipation of special assess- . 
ments. Such bonds may be in sufficient amount to pay the estimated cost 
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and expense of the improvement for which the assessments are levied. In 
the issuance and sale of such bonds the municipality shall be governed by all 
restrictions and limitations with respect to the issuance and sale of other bonds, 
and the asse~sments as paid shall be applied to the liquidation of such bonds." 

This section authorizes council to issue bonds in anticipation of the collection of 
special assessments. It does not specifically provide or limit the rate of interest, but 
for this purpose refers to the general provisions of the statutes. 

Section 3939, General Code, provides in general for the issue of bonds and the rate 
of interest, and reads in part: 

"When it deems it necessary, the council of a municipal corporation, by 
an affirmative vote of not less than two-thirds of the members elepted or 
appointed thereto, by ordinance, may issue and sell bonds in such amounts 
and denominations, for such period of time, and at such rate of interest, not 
exceeding six per cent. per annum, as said council may determine and in the 
manner provided by law, for any of the following specific purposes." 

The five per cent. bonds which are proposed to be issued by the amended ordi
nance are therefore within the limitation of six per cent. interest provided by the fore
going section. 

In your case council fixed the rate of interest at four per cent. in the necessity 
ordinance of June 19, 1911, and also in the ordinance of January 6, 1912, determining 
to proceed with the improvement. Council again fixed the rate of interest at four 
per cent. in the assessing ordinance of February 19, 1913. This latter ordinance was 
passed after the constitutional amendment was adopted permitting the taxation of 
such bonds. 

In case of Lippert vs. Toledo, 19 Cir. Dec. 345 (9 General Code, N. S. 455) it 
is held: 

"It is not necessarythat the council should determine in advance of the 
assessing ordinance the proportion of the cost and expense of making a street 
improvement that is to be assessed upon the property abutting thereon. 

"The fact that the council may have, in the resolution and ordinances 
adopted and passed preparatory to the making of the improvement, indicated 
the proportion it intended to assess upon the abutting property, does not bar 
it from designating a different proportion in the assessing ordinance, provided 
it is within the limitations fixed by statute." 

This case was affirmed without report in 75 Ohio State 000. It will apply to the 
act of council in fixing the rate of interest in the ordinances of June 19, 1911, and of 
January 6, 1912, but will not apply as to the ordinance of council of February 19, 
1913, which authorized the il:suing of bonds, fixed the rate of interest and provided for 
the special asEessment. 

In making the special assessment the interest on the bonds is to be included in 
the cost of the improvement by virtue of section 3896, General Code, which provides: 

"The cost of any improvement contemplated in this chapter shall include 
the purchase money of real estate, or any interest therein, when acquired by 
purchase, or the value thereof as found by the jury, when appropriated, the 
costs and expenses of the proceeding, the damages assessed in favor of any 
owner of adjoining lands and interest thereon, the costs and expenses of the 
assessment, the expense of the preliminary and other surveys, and of printing, 
publishing the notices and ordinances required, including notice of assess-
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ment, and serving notices on property owners, the cost of construction, interest 
on bonds, where bonds have been issued in anticipation of the collection of 
assessments, and any other necessary expenditure." 

Can council now amend the assessing ordinance and fix a different rate of interest 
to be charged againSt the abutting property? 

At section 824, page 1765, of McQuillin on Municipal Corporations, the rule of 
amending improvement ordinances is stated: 

"Subject to the constitutional provision forbidding the impairment of the 
obligation of contracts, as explained elsewhere, improvement ordinances which 
are not wholly void may be amended, even after the contract is let and the 
work begun, in like manner as other ordinances. Thus an ordinance providing 
for street improvements which proves to be defective and insufficient to support 
an assessment, if not absolutely void, may be amended and reassessment 
made thereunder. So a division of special assessments into installments may 
be authorized by an amendment to the original ordinance providing for the 
improvement." 

Council has power to issue bonds in anticipation of the collection of special as
sessments and to fix the rate of interest thereof. The rate fixed in the present case was 
not sufficient to sell the bonds and council would have authority, under the rule stated 
by McQuillin, to amend such ordinance by fixing a higher rate of interest. 

The levying of a special assessment, or the amount thereof, is not contractual 
but is an exercise of the power of taxation. Council is authorized to levy an assess
ment sufficient to meet the cost to be borne by the abutting property and the interest 
on bonds issued in the anticipation of the collection of such assessments. The bonds 
are issued in order to enable the property owner to pay his assessment in installments. 
He has the privilege to pay the entire assessment and save the charge of interest. It 
is for his benefit that the bonds are issued. 

Section 3909, General Code, provides: 

"If an assessment proves insufficient to pay for the improvement and 
expenses incident thereto, the council may, under the limitation prescribed 
for such assessment, make an additional pro rata assessment to supply the 
deficiency. In case a larger amount is collected than is necessary, it shall be re
turned to the persons from whom it was collected, in proportion to the amounts 
collected from such persons respectively. This section shall be subject to the 
limitations contained in other sections of this chapter." 

This section authorizes a further assessment where the original assessment proves 
insufficient. If the assessment was contractual this section would be invalid as im
pairing the obligation of a contract. Also the decision in Lippert vs. Toledo supra, 
would not be good law. 

Council may amend the assessing ordinance by increasing the rate of interest of 
such bonds and the additional interest may be assessed against the abutting property. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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559. 

A CITY HAS NO AUTHORITY AT THE PRESE~T TD1E TO ENTER INTO 
A CONTRACT WITH A :\1ACSOLEU:\1 CO:.\IPA!I.'Y FOR THE EREC
TION OF A l\UUSOLEU:.\1 IN A CE:\1ETERY FOR THE PURPOSE OF 
SELLING CRYPTS THEREIN. 

At the present time there is no authority for a city acting through its director of public 
safety, or through its council, to enter into contracts with a mausoleum company for the 
erection of a mausoleum in a cemetery for the purpose of selling crypts therein. 

CoLUMBus, OHIO, October 10, 1913. 

HoN. S. C. CARNEs, City Solicitor, Cambridge, Ohio. 

DEAR S m:-In your letter of July 25, 1913, you make the following inquiries: 

"1. Does the law permit the city, through its director of public service, 
or through its council, to authorize a company to erect a mausoleum on certain 
lots in the cemetery, for the purpose of selling crypts therein before or after 
the erection of the same, the title to the lots on which the mausoleum to be 
erected either be transferred to the company and after the mausoleum is erected 
transferred to the director of service, or the title to remain in the city with an 
agreement that the director of service shall control the same and receive an 
endowment fund from the company for the purpose of maintenance and em
bellishment of the same?" 

"2. If the above is answered in the negative, can there be any arrange
ment by a private corporation with the director of service, by which the 
private corporation can erect a mausoleum on lots owned by the city and the 
private corporation to sell the crypts therein, before or after the erection 
thereof, and the endowment fund be furnished the director of public service 
by -the private corporation for the maintenance and embellishment of the 
same?" 

The solution of these questions involves a construction of the laws of Ohio rel
ative to city cemeteries, and the title, control and disposition of lands and lots therein, 
for burial purposes. Let us take up the statutes applicable to city places of interment, 
in their order. 

Section 4160, General Code, vests the title and right of possession of all city burial 
grounds, in the corporation whece the same are located. 

Section 4161, General Code, provides that: 

"The director of public service shall take possession and charge, and have 
the entire management, control, and regulation of public grave yards, burial 
grounds, and cemeteries located in or belonging to the corporation * • " 

This section further provides that he shall, when necessary, direct the laying 
out, numbering and naming of lots, avenues, walks, paths or other subdivisions; and 
keep a plat thereof in the corporation auditor's office for the use of the public. 

Section 4326, General Code, also gives the director of public service the manage
ment of cemeteries. 

Section 4162, General Code, says: 

"The director of public service shall direct all imp~ovements and em
bellishments of the grounds and lots, protect and preserve them • • • " 
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The director, under section 4165, General Code, fixes the size and price of lots, and 
gives to each purchaser a receipt for the amount paid by him and a description of the 
lot sold. This receipt entitles the purchaser to a deed for the lot purchased. 

As to the price of lots, section 4166, General Code, provides: 

"No more shall be charged for lots than is necessary to reimburse the cor
poration for the expense of lands purchased or appropriated for cemetery pur
poses, and to keep in order and embellish the grounds * *" 

Section 4167, General Code, says: 

"The director of public service shall have entire charge and control of receipts 
from the sale of lots, and of the laying off and embellishing the grounds." 

Section 4170, General Code, requires that the director to appoint a clerk and 
report quarterly "all moneys received and disbursed by him in the management and con
trol of the cemetery." 

In his annual report to council, the director is commanded, by section 4171, General 
Code, to set forth "the number of lots sold, to whom sold, and the amount received there

for * *" 
From s. careful reading and construction of the statutes above quoted, it seems 

clear to me that no such contract, arrangement, or understanding, directly or indi
rectly, can be entered into with any person, firm or corporation, for mausoleum purposes, 
as set forth in your questions. The title to all city cemetery lots is vested originally 
in the city; the director of public service is given entire management, control and regula
tion of the same; he lays the same out in lots, and fixes prices for their sale. He alone 
can sell lots and give receipts, which result in deeds to the purchasers. 

In short, there is not a moment of time, when the director loses control, super
vision and absolute management, of all lots and lands in the city cemetery. No im
provements, embellishments, or sale of lots can be made, except through the director. 
He retains absolute control of every foot of land in city cemeteries; and there is no 
parting with his interests or powers, or delegation thereof to any one else. He makes 
by-laws and regulations for the management of the cemetery, and all who purchase 
lots therein are governed thereby. The statutes above quoted, having provided 
for the manner of acquiring title to cemetery lots for burial purposes, are exclusive 
on that subject of any other means in relation thereto. The legislature, having be
fore it the subject of city cemetery lots, and the means of acquiring title thereto and 
the control thereof, is presumed to have expressed itself fully on the subject; and any 
other arrangement sought to be carried out, different from the statutes on the subject, 
cannot be enforced. 

If the legislature intended to provide another means of acquiring the right or 
title to such lots, and give mausoleum companies the authority to sell crypts or other 
burial privileges to the public, it should have said so in plain language. 

I take it that these statutes on the subject are inclu.sive of the manner and means 
referred to therein, and are exclusive of all others. 

These statutes are generally old ones; and nearly all enacted at a time before 
such mausoleums as you speak of were in existence, or corporations therefor were 
formed. They are a modern means of interment, not contemplated by these statutes, 
which have reference to the individual ownership of burial lots, and the old fashioned 
way of burial in the ground. 

There was no thought of acquiring title to portions of a cemetery, by a corpora
tion, and selling crypts, spaces or other privileges therein, at a profit, in a mausoleum 
erected thereon. 
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The whole idea, on the part of our fathers in framing such laws, was to enable 
families and inditiduals to purchase, own and control a resting place for their own 
dead, at prices not speculative-but under the terms of section 4166 above quoted. 

The officers having charge of these cemeteries are creatures of statute, and their 
duties are prescribed by law. They can do nothing along the line of cemeteries or 
lots therein, except what is specifically authorized by law. If the statute is silent 
on the subject, no authority exists, as all such officers have no implied authority. 

If such an arrangement were carried out as you outline in your questions, we 
would have the agent of the mausoleum company selling crypts or other burial privi
leges in the cemetery, to various persons, at prices to be fixed by the mausoleum com
pany. This would, while such an arrangement was going on, deprive the director 
of public service of the exclusive privilege of selling burial places, conferred upon him 
by statute. Other apparent conflicts of authority would exist, and the director would 
be deprived of his exclusive statut<>ry control of the city burying ground. 

I can readily see that such an arrangement as you suggest might be desirable, 
sanitary and convenient, but it will require additional legislation before it can be 
authorized. At present I am of the opinion that no such arrangement as you speak 
of can be made, either directly or indirectly. 

561. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHERE A RAILROAD COMPANY IS GIVEN THE RIGHT BY CITY COUN
CIL TO CONSTRUCT A SIDE TRACK ACROSS ONE OF THE PRINCI
PAL STREETS AND A PETITION FOR REFERENDUM ON SAID 
ORDINANCE WAS CIRCULATED AND FILED IN DUE TIME, NOTICE 
OF THE ELECTION SHOULD BE GIVEN UNDER THE PROVISIONS 
OF SECTION 4672, GENERAL CODE. 

Where a city council passes an ordinance granting to a railroad company the right 
to erect a side track across one of the principal streets in the city, and a petition for refer
endum in said matter was circulated and filed in due time, the notice of the election on the 
petition filed for referendum, which petition was filed under section 4827, General Code, 
should be given. Section 5018 does not apply to the election held on such petition for 
referendum. 

CoLUMBus, Ouw, October 11, 1913. 

HoN. A. T. ULLMAN, City Solicitor, Ashtabula, Ohio. 
DEAR Sm:-Under date of September 20th, you submitted for my opinion the 

following: 

"Our city council passed an ordinance last fall granting to a railroad 
company the right to lay a side track across one of our principal streets. A 
petition for referendum in said matter was circulated and filed in due time 
and on November 18, 1912, said petitions were certified by the city clerk to 
the deputy supervisors of elections. All in accord with section 4227-2, General 
Code. (102 0. L. 521.) 

"Now, shall notice of election be given, as to this referendum, for thirty 
days, under said section 4227-2 as it stood at the time of filing said petitions; 
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or is notice to be given under section 5018-8 as enacted April 18, 19i3, Vol. 
103 0. L. 833 ?" 

Section 4227-2, General Code, as it stood prior to amendment 103 0. L. 211 and 
as it stood at the time a petition for referendum in the matter in question was filed, 
provided in paragraph one thereof that within ten days after the filing of a petition 
for referendum with the clerk, the clerk should certify such ordinance to the board of 
elections who was required to submit such ordinance to the electors at the next general 
election. In paragraph two thereof it was provided as to certain ordinances, among 
which were ordinances creating a right, granting a franchise, conferring, extending or 
renewing a right to use the streets or regulate the use thereof that when a referendum 
petition was filed with the clerk petitioning for the submission of such ordinance the 
clerk shall certify the fact of the filing of such petition to the board of elections who 
was required to submit such ordinance at the next regular election, and then followed 
the provision which is material to consider in connection with your inquiry, as follows: 
"Provid~d, however, that at least thirty days notice of the election upon such ordi
nance, resolution or measure must be given when such election is to be held." 

The entire Initiative and Referendum Act was repealed at the recent session of 
the legislature and a new act substituted therefor. That is to say, the act purports 
to amend section 4227-1 to 4227-6, General Code. There are, however, but five sec
tions in such new act and six sections in the former act. However, the new act is an 
entire substitute for the former act. 

In said new act, which is found in 102 0. L. 211, there is no provision made for 
the giving of notice of an election to be held on a referendum petition. At the end of 
section 4227-3 of the new act is found the following provision: 

"The provisions of this act shall apply to pending legislation providing for 
any public improvement." 

This language, however, I do not believe to be in any way involved in the ques
tion you submit for the reason that the ordinance referred to by you was not one in
volving any public improvement, the ordinance being one simply granting a railroad 
company the right to lay a side track. 

Section 5018-8, General Code, (103 0. L. 833) is found in a new act providing for 
publicity pamphlets relative to measures submitted through the Initiative and Refer
endum and is House Bill 638. I shall not give the substance of said act in this opinion 
further than to say that it provides for the mailing of pamphlets in reference to the 
Initiative and Referendum to the electors of the municipality, and further section 
5018-8 provides: 

"When any constitutional amendment or other measure has been pub
lished in pamphlet form in accordance with the provisions of this act, the same 
shall be in lieu of any other method of advertising provided by law." 

and section 5018-8, General Code, provides in part: 

"That the provisions of this act shall apply in ev.ery municipality in all 
matters concerning the operation of the initiative and referendum in its 
municipal legislation, unless otherwise provided for by the legislative authority 
of the municipality." 

The question, of course, then arises whether by reason of the repeal of section 
4227-2, General Code, (102 0. L. 521) and the enactment of Hotise Bill 638, (103 0. 
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L. 831) the notice of election required by section 4227-2 (102 0. L. 521) is to be given, 
or whether the provisions of House Bill 638 is to be followed. 

Section 26 of the General Code (formerly section 79 revised statutes) reads as 
follows: 

"Whenever a statute is repealed or amended, such repeal or amendment 
shall in no manner affect pendi~g actions, prosecutions, or proceedings, civil 
or criminal, and when the repeal or amendment relates to the remedy, it shall 
not affect pending actions, prosecutions, or proceedings, unless so expressed, 
nor shall any repeal or amendment affect causes of such action, prosecution, or 
proceeding, existing at the time of such amendment or repeal, unless other
wise expressly provided in the amending or repealing act." 

The supreme court held in the case of commissioners of Union County vs. Greene, 
40 0. S. 318, that the word "proceeding" as used in section 26 related to judicial mat
ters and not to road improvements. Since then, however, the supreme court has 
taken a more liberal view of such act and has construed the word "proceeding" as 
used therein to include steps necessary to make a valid assessment and have even gone 
so far as to declare that the plans of a building commission for the construction of a 
court house constitute a proceeding within the meaning of section 26. 

See State ex rel. vs. Cass 13 0. C. C. n. s. 449. 

Affirmed without report in State ex rei. vs. Building Commission, 84 0. 
s. 443. 

The court states in the journal entry in such case that the judgment of "affirm
ance" is based upon the proposition that the work of the building of a court house was 
"a proceeding" within the meaning of section 26 of the General Code, as illustrated by 
the reasoning of the circuit court in its opinion, 32 C. C. 208, and was not affected by 
the provisions of section 2338 of the Code." 

In view of the fact that the supreme court has given a very liberal construction 
of section 26 of the General Code, I am of the opinion that the filing of a petition for 
referendum under section 4227-2, General Code, (102 0. L. 521) and the subsequent 
steps so taken would constitute "a proceeding" under said section 26, and consequently 
that no repeal or amendment should in any manner affect such pending proceeding. 

If it were to be held that a referendum petition filed under section 4227-2 (102 
0. L. 521) and the subsequent steps necessary to be taken thereunder to cause the 
ordinance in question to be voted upon was not a proceeding the effect might be that 
all referendum petitions filed under said law would by reason of the amendment of 
said law in the 103 0. L. 211, become a nullity. This I do not believe would be ten
able in view of the liberal construction given by the supreme court in reference to 
section 26, General Code. 

The enactment of section 6 of the act found in 103 0. L. 831, even should it be 
held it could apply to a petition filed under section 4227-2, General Code (102 0. L 
521), nevertheless such provision although found in a different act would be, as I view 
it, an amendment of said section 4227-2, General Code, and consequently, would affect 
said pending proceeding, and by reason of section 26, General Code, could not be held 
to apply. 

See Railroad vs. Hedges, 63 0. S. 339. 

In such case the act in question was a new act but did not purport to be an amend
ment or repeal of any existing statute. The court, however, on page 341 says : 
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"It is true that section 79, revised statutes, applies only in terms to the 
amendment or repeal of a statute, and the act of 1890 above referred to is 
neither. Still, we regard the principle of that section as declaratory of the 
policy of our law, which forbids giving to a statute retroctive effect, thougli 
remedial in character, unless the act contains an express provision to that 
effect." 

I am, therefore, of the opinion that the notice of election on the petition filed for 
referendum which petition was filed under section 4227-2, General Code, as found in 
102 0. L. 521, should be given, and that section 5018-8, General Code (103 0. J,. 833) 
does not apply to the election held on such petition for referendum. 

562. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE COUNCIL OF THE CITY OF ST. BERNARD HAS NO RIGHT TO PUB
LISH ORDINANCES IN THE "ST. BERNARD OBSERVER," AS IT IS 
NOT A NEWSPAPER THAT COMPLIES WITH SECTION 6255, GEN
ERAL CODE. 

The "St. Bernard Observer" does not conform to the requirements of section 6255, 
General Code, because no part of it is printed in the municipality or within the county, 
and for that reason the council of the city of St. Bernard has no right to publish ordinances 
therein. 

CoLUMBUs, OHIO, October 9, 1913. 

HoN. C. A. HEILKER, City Solicitor of St. Bernard, Atlas Bank Bldg., Cincinnati, Ohio. 

DEAR Sm:-I am in receipt of your letter of January 14th, advising me that the 
legality of certain ordinances duly posted in five prominent places had been called in 
question on the ground that there has been established in your city a party newspaper 
called The St. Bernard Observer, and requesting my opinion upon the following ques
tions: 

"1. Has the council the right to publish ordinances, etc., in the Ob
server, assuming that it is a party newspaper published and of general circula
tion in the city, although no part is printed in the municipality, as required by 
Section 6255, General Code ? 

"2. If council has the right to cause ordinances, etc., to be published 
in the Observer, is it obligatory to do so, assuming that it is a publication pub
lished and of general circulation in the municipality, but no part of it is printed 
therein?" · 
In answer to your first qu'estion, I beg to state that in order to determine this 

question it is necessary to refer to the various sections of the General Code regarding 
the publication of ordinances, resolutions, proclamations, etc., of a municipality, 
and those sections of the General Code which relate to legal advertising in general. 

Section 4227, General Code, requires that ordinances of a general nature or pro
viding for improvements, shall be published as hereinafter provided, before going 
into operation. 
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Sections 4228 and 4229, General Code, prescribe how such ordinances shall be 
published and are as follows: 

"Section 4228. Ordinances and resolutions requmng publication sh:tll 
be published in two newspapers of opposite politics, published a11d of general 
circulation in such municipality, if such there be; and shall be published in 
a newspaper printed in the German language if there is in such municipality 
such a paper having a bona fide paid circulation within such municipality 
of not less than one thousand copies. Proof of such circulation shall be made 
by the affidavit of the proprietor or editor of such paper, and shall be filed 
with the clerk of the council. (96 v 60, 124; 96 v 82, 196.) 

"Section 1,229. Except as otherwise provided in this title, in all munici
pal corporations the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a municipality 
to be published, shall be published in two newspapers of opposite politics of 
general circulation therein, if there are such in the municipality, and for the fol
lowing times: The statement of receipts and disbursements required shall be 
published once; the ordinances and resolutions once a week for two consecutive 
weeks; proclamations of elections once a week for two consecutive weeks; 
notices of contracts and of sale of bond once a week for four consecutive weeks; 
all other matters shall be published once. (96v, 60124; 96 v 82, 196.)" 

Section 4232 prescribes that when there is no newspaper published in the mu
nicipality that it will be sufficient publication of ordinances, resolutions, proclama
tions, etc., to post up copies thereof at not less than five of the most public places 
in the corporation, to be determined by the council, for a period of not less than fifteen 
days prior to the taking effect thereof; and I note from your letter that that provision 
of the statute has been complied with. 

Sections 4228 and 4229, General Code, require that all ordinances, proclamations, 
orders, etc., of a municipality shall be published in t1vo newspapers of oppo3ite politics 
of general circulation therein, if there are such within the municipality, and shall be 
published in a newspaper printed in German language, if there is in such municipality 
a paper having a bona fide circulation of not less than 1,000 copies. 

The definition of the word publish is "to make known publicly, to issue as from 
the press, to circulate". A consideration of sections 4228 and 4229, in connection 
with this definition of the word "publish" might load us to believe that it was the 
intention of the legislature only to require the issuing of such paper within the munici
pality and not that the mechanical operations of printing be performed therein, and 
if that were the case, the St. Bernard Observer, to which you refer, would come within 
the scope of this statute since it is published within the limits of that municipality. 

Eections 6355, General Code, which should be read in connection with Section 
4228 and 4229, is as follows: 

"For sufficient publication of a notice or advertisement, required by law 
to be p~,;b!ished for a definite period, at least one side of the newspaper in which 
such publication is made shall be printed in the county or municipal corporation 
in which such notice or advertisement is required to be published." 

The word "print" is defined to make a mark or marks upon, as by pressure; to 
impress types, letters or pictures, etc., on paper, cloth, etc. The legislature in this 
section in the use of the word "print" as distinguished from the word "publish" in 
sections 4228 and 4229 evidently had in mind the mechanical operations necessary 
in the publishing of a newspaper, 
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As you well know, a great many local newspaper companies print only one side 
of the newspaper they issue or publish; the other side consisting of what is commonly 
called ''boiler plate". This section, I believe, was intended to bring local newspapers 
of that kind within the scope of the statutes in regard to legal advertising printed in 
the county and shows clearly that· the legislature intended that the mechanical operation 
of printing at least one side of all newspapers in which ordinances, etc. are to be pub
lished, should be done within the county, municipality or state where such publication 
is made. 

Therefore, I am of the opinion that, under the facts stated in your letter, the 
St. Bernard Observer does not conform to the requirements of section 6255, General 
Code, and for that reason the council of the City of St. Bernard has no right to publish 
ordinances, etc. therein. 

In answer to your second question, I beg to state that it is obvious that if council 
had no right to cause ordinances, etc., to be published in the St. Bernard Observer, 
it could not be obligatory upon them to do so, for it could not be compelled to do that 
which it has no right to do. 

569. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

AN ORDINANCE OR OTHER MEASURE NECESSARY FOR STREET IM
PROVEMENT THAT HAS BEEN PETITIONED FOR BY OWNERS OF 
A MAJORITY OF THE FOOT FRONTAGE OF THE PROPERTY IS 
NOT IN ANY WAY SUBJECT TO REFERENDUM. 

1. The resolution of necessity passed after council has been petitioned by a majority 
of the foot frontage to be assessed does not require more than a majority vote of council. 

2. Section 3835, General Code, is not in any way affected by the provisions of section 
4227-3, General Code. By reason" of the provisions of section 4227-3, General Code, the 
ordinance or other measure necessary for a street improvement that had been petitioned for 
by owners of a majority of the foot frontage of the jJroperly to be assessed is not in any way 
subject to the referendum, having been by reason of such section specifically exempted from 
the operation thereof. · 

8. The reasons for such necessity in passing a resolution of necessity are not required 
to be set forth in such resolutions. 

CoLUMBUS, OHio, October 22, 1913. 

HoN. D. S. LINDsEY, City Solicitor, Piqua, Ohio. 

DEAR SJR:-Under date of July 22 you submitted for my opinion five several 
questions, which I will take up in the order presented. 

"First. In the passage of the resolution by the city council, declaring 
the necessity of a street improvement, the cost of which is to be assessed 
against the abutting property in the ordinary way and which improvement 
has been petitioned for by the owners of a majority of the foot frontage of the 
abutting property, should the resolution receive more than a majority vote 
of the council?" 

Section 3814, General Code, provides: 

"When it is deemed necessary by a municipality to make a public im
provement to be paid for in whole or in part by special assessments, council 
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shall declare the necessity thereof by resolution, three-fourths of the members 
elected thereto concurring, except as otherwise herein provided. Such rem
lution shall be published as other resolutions, but shall take effect upon its 
first publication." 

Section 3835, General Code, provides as follows: 

"No public improvement, the cost or part of cost of which is to be spec
ially assessed on the owners of property, shall be made without the concurrence 
of three-fourths of the members elected to council, unless the owners of a 
majority of the foot frontage to be assessed, petition in writing therefor, in 
which event the council, a majority of the members elected thereto concurring 
may proceed with the improvement in the manner herein provided." 

In section 3814, General Code, there is an exception stated as to the requirement 
of three-fourths of the members of council in passing the resolution of necessity in that 
it excepts "as otherwise herein provided." 

Section 3835, General Code, is, as I take it, such an exception in that it states 
that if the owners of a majority of the foot frontage petition council in writing for a 
public improvement to be specially assessed "a majority of the members elected thereto 
concurring, may proceed with the improvement in the manner herein provided." 

The manner of proceeding with the improvement after a petition has been pre
sented to council is of course for council to pass the resolution of necessity provided 
for in section 5814, General Code, and the provision of section 3835, General Code, 
that council may proceed by the concurrence of a majority of the members elected 
thereto would seem to me to be a provision otherwise provided for in section 3814, 
General Code. 

I am, therefore, of the opinion that the resolution of necessity passed after council 
has been petitioned by a majority of the foot frontage to' be assessed does not require 
more than the majority vote of council. 

"Second: Does section 4227-3, as amended by the act passed by the 
legislature April 17, 1913, in any way change the provisions of section 3835 
of the General Code relating to such improvements? The resolution declaring 
the necessity of the improvement having been passed by the council, July 14, 
1913, should the improvement proceed under section 3835, or should it pro
ceed under section 4227-3 as amended?" 

Section 4227-3, General Code (103 0. L. 212), is found in House Bill 499, which 
bill was declared by section 3 of said act to be an emergency measure, and, therefore, 
under section 1d of Article II of the constitution went into effect immediately upon 
the approval of the Governor, to-wit: April 28, 1913, and I assume from your letter 
that the entire proceeding concerning which you inquire was started subsequent to 
the going into effect of said act. 

Section 4227-3, General Code (103 0. L. 212), provides in part as follows: 

"Ordinances or other measures providing • • • for street improve
ments petitioned for by the owners of a majority of the feet front of the prop
erty benefited and to be especially assessed for the cost thereof as provided 
by statute • • * shall go into immediate effect." 

The provision that such ordinances or other measures shall go into immediate 
effect is used by the legislature, as I view it, in contradistinction from such ordinances 
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M are subject to referendum and does not mean that they must go immediately into 
effect but into effect as provided by statute had the Initiative and Referendum Act 
not been passed. 

Therefore, I am of the opinion that section 3835, General Code, is not in any way 
affected by the provisions of section 4227-3, General Code (103 0. L. 212), and further
more, that by reason .of the provisions of section 4227-3, General Code, the ordinances 
or other meMures necessary for a street improvement that had been petitioned for by 
the owners of a majority of the feet front of the property to be Msessed are not in any 
way subject to the referendum, they having been by reason of such section specifically 
exempted from the operation thereof. 

"Third: ·Should the reasons for such necessity be set forth in the reso
lution?" 

I assume from your question that you refer to whether or not it is necessary to 
set out the reMons for the passage of the resolution of necessity. 

There is no provision in section 3815, General Code, which states that the resolu
tion shall determine, nor in any other section that I have been able to find requiring 
that the reasons of necessity shall be set forth. 

I am, therefore, of the opinion that the reasons for such necessity in passing a 
resolution of necessity are not required to be set forth in such resolution. 

"Fourth: If it is necessary to set forth the reasons for the necessity, will 
it be sufficient to set that out in the ordinance directing to proceed with the 
improvement?" 

From the answer given to your third question it is not necessary to give any 
answer to your fourth inq¢ry. 

"Fifth: If it is necessary to have a two-thirds v~te of council will it be 
sufficient if the ordinance directing the improvement have a two-thirds vote, 
the resolution having been pMsed by a majority vote of council?" 

By reason of the answer given to your first question it is not necessary to answer 
the fifth inquiry. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 



A...-.,XU.\L REPORT OF THE ATTOR:r-."'EY GENERAL. 1585 

579. 

A PARTY EXECUTIVE CO:\L\1ITTEE :\IAY ~OT PAY THE REASONABLE 
Y ALUE OF THE SERVICE OF A CHALLEXGER AT AN ELECTION. 

A party executive committee may not pay the reasonable value of the services of a 
challenger and witness in each precinct in addition to the one paid worker allowed to pre
pare lists of voters. No provision was mad in section 26 of the Corrupt Practices Act for 
an expenditure of money for this purpose. Anything in this section not provided for or 
implied therein is a corrupt practice. 

CoLUMBus, Omo, November 3, 1913. 

HoN. H. STANLEY McCALL, City Solicitor, Portsmouth, Ohio. 
DEAR Sm:-In your letter of October 27th you ask: 

"May a party executive committee pay the reasonable value of the ser
vices of a challenger and witness in each precinct, in addition to the one paid 
worker allowed to prepare lists of voters?" 

Section 5176-26, General Code, provides: 

"Any person is guilty of a corrupt practice if he, directly or indirectly, 
by himself or through any other person, in connection with, or in respect of 
any elec.ion, pays, lends or contributes, or offers or promises to pay, lend or 
contribute any money or other valuable consideration, for any other purpose 
than the following mattets and services, at their reasonable, bona fide and 
customary value: " * * the preparation of lists of voters and payment 
of necessary personal expenses by a candidate. * * * No party organiza
tion or candidate shall compensate or hire in any one election precinct more 
than one person to prepare lists of voters." 

It has been the ruling of this department in former opinions that the enumerated 
list of things contained in section 26 of the so-called Corrupt Practices Act is exclu
sive, and that any payment, contribution 01 expenditure, or agreement or offer to pay, 
contribute or expend any money or thing of value, for anything not in said section 
provided for, or fairly implied therein, would be a corrupt practice. 

My understanding of the provision for a party organization or candidate com
pensating or hiring in any one election precinct one person to prepare lists of voters 
is, that an organization or candidate may compensate or hire in one election prerinct 
one person to prepare a poll of the voters in that precinct. This does not mean pay
ment for a party worker, for in some way working at that poll on election day. The 
legislature knew the difference between polling a precinct prior to election day and the 
ordinary work of a worker at the polls on election day. They saw fit to make pro
vision for the one, and conspicuously neglected to make any provision for the pay
ment of the other. The amendment of the last legislature, striking out the provision 
for party representatives, was another step to do away with the so-called "paid party 
workers" at the polls. 

Section 4922, to which you refer, is found in chapter five, which provides for 
"Registration of Electors." 

Section 5058, General Code, provides for the appointment of party challengers. 
Section 5059, General Code, provides that challengers appointed under authority 

of section 5058, shall serve without compensation from the county, city, village or 
township. 
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These provisions were parts of our election laws prior to :the enactment of the so
called Corrupt Practices Act; and the legislature, with such provisions in mind, did 
not see fit to include any compensation for them in the list of permitted things and 
services. Not being found in section 26 of the Corrupt Practices Act, either expressly 
or by fair inference, it is my opinion that they cannot be paid for their services. 

I am enclosing you copy of an opinion just rendered to the secretary of state, on 
another question, which may be of interest to you. 

581. 

Very truly yours, 
TIMOTHY S. HOGAN, 

AUorney General. 

THERE IS NO PROVISION FOR FILLING A VACANCY IN THE CHARTER 
COMMISSION. 

Where a vacancy occurs by resignation in the commission that has been elected to frame 
a city charter there is no officer who has authority to jill such a vacancy in the charter com
mission, and such vacancy must remain unfilled. 

CoLUMBus, OHIO, November 6, 1913. 

HoN. GEORGE C. STEINMAN, City Solicitor, Sandusky, Ohio. 

DEAR Sm:-Under date of October 1, 1913, you inquire: 

"Will you kindly give me your opinion on the question of filling a vacancy 
caused by resignation of a member of the charter commission elected to frame 
a charter?" 

The charter commission is provided for by constitutional provision in section 8 of 
article XVIII of the constitution of Ohio, known as the home rule amendment. This 
section provides for the election of the members of the commission, but makes no 
provision for filling vacancies. 

Section 4252, General Code, as amended in 103 Ohio laws 65, provides: 

"In case of death, resignation, removal or disability of any officer or 
director in any department of any municipal corporation, unless otherwise pro
vided by law, the· mayor thereof shall fill the vacancy by appointment, and 
such appointment shall continue for the unexpired term and until a successor 
is duly appointed, or duly elected and qualified, or until such disability is 
removed." 

This section will not apply to the charter commissioner, as the charter commission 
is not a department of the municipal corporation. 

You call attention to the manner in which council fills a vacancy in the office of 
councilman. This is provided for by section 4236, General Code, which reads: 

"When the office of councilman becomes vacant, the vacancy shall be 
filled by election by council for the unexpired term. If council fail within 
thirty days to fill such vacancy, the mayor shall fill it by appointment." 
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The statutes do not provide a manner for filling a vacancy in the charter commission 
and I do not decide that the legislature has that power. 

I am of opinion, therefore, that no officer has authority to filL a vacancy in the 
charter commission, and that such vacancy must remain unfilled. 

590. 

Respectfully, 
TntoTHY S. HoGAN, 

AttomeiJ (;eneral. 

THE DIRECTOR OF PUBLIC SERVICE :\lAY PROCEED UXDER AUTHOR
ITY OF COUXCIL TO I::-.."'VITE BIDS FOR THE PURPOSE OF IXSTALL
ING WATER METERS IN CONNECTION WITH THE WATER WORKS. 

The council of a city may pass an ordinance and the director of publi<; seruice may 
lawfully proceed under authority already granted him to invite bids for the purpose of the 
installation of water meters in connection with the water works. These contracts wiU be 
valid obligations of the municipality against the water works fund. 

CoLUMBUs, OHIO, November 5, 1913. 

RoN. D. F. MILLs, City Sqlicitor, Sidney, Ohio. 

DEAR Sm:--I beg to acknowledge receipt of yo~r letter of October 24th, in which 
you request my opinion upon the following question: 

"An expenditure within the department of public service, for the installa
tion of water meters in connection with the waterworks of a city is contemplated 
by an ordinance, already passed, directing the director of public service to 
enter into the necessary contract. The intention is to use surplus moneys in 
the fund derived from the operation of the waterworks plant. These moneys 
have not been appropriated by council to this or any other purpose. 

"Is it necessary that the auditor of the city certify that the money re
quired for the contract is in the treasury, as required by section 3806; and 
should this certificate have been issued prior to the passage of the ordinance?" 

Although you do not request my opinion upon the question, I beg leave to point out 
that section 3960, General Code, provides that money collected for waterworks pur
poses, though it must be kept as a separate and distinct fund, shall be subject to the 
order of the director of public service only "when appropriated by council." 

As a consequence of this provision, it would not be competent for the f~nd of 
which you speak to be drawn upon until after the next semi-annual appropriation 
ordinance. This seeiDS to be your opinion, but I mention it in what may be an excess 
of caution. 

This conclusion, however, is aside from the main question submitted by you; that 
question being as to the necessity of the issuance of an auditor's certificate when a 
given contract is to be met out of revenues of the waterworks. I am of the opinion 
that the case cited by you, viz: Kerr vs. Bellefontaine, 59 0. S. 466, is in point, as well 
as other cases of similar import, like Comstock vs. Xelsonville, 61 0. S. 288. 

The doctrine of these decisions, and others like them, is that despite the general 
language of section 3806, which was originally section 45 of the municipal code, and 
had its prototype in old section 2702, revised statutes, because these sections have al
ways been found among the sections relating to the exercise by a municipality of the 
delegated power of taxation, and the expenditure of the proceeds of ta.xa,ti,on, their 



1588 CITY SOLICITORS 

operation should be by interpretation limited to cases in which the expenditure involved 
is that of moneys raised by taxation. 

On the authority of these decisions, with which I assume you are familiar, I ad
vise, therefore, that the director of public service may lawfully proceed, under the 
authority of .council, already granted to him, to invite bids for the purpose stated, 
and to enter into contracts for the doing of the work contemplated. These contracts 
will be valid obligations of the municipality against the waterworks fund, which is, by 

. the express provisions of section 3959, General Code, properly applicable to such pur-
poses. When tlie time comes to make payments under these contracts, such funds 
may lawfully be drawn upon for that purpose, when regularly appropriated by council. 

611. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CHILDREN BETWEEN THE AGES OF FOURTEEN AND SIXTEE~ YEARS 
MUST ATTEND SOME RECOGNIZED SCHOOL FOR THE FULL 
TERM THE SCHOOL IS IN SESSIO~. 

Under section 7773 of the General Code, it is the duty of every parent, guardian or 
other person in charge of children between fourteen and sixteen years of age to cause such 
children to attend some recognized school. lf such parent, guardian or other person in 
charge of such children fail to do this they neglect to perform a duty imposed upon them 
by law relating to compulsory education, and consequently violate this section. 

CoLUMBus, OHIO, November 9, 1913. 

RoN. DAHD H. JAMEs, City Solicitor, Martins Ferry, Ohio. 

DEAR Sm:-I have your letter of October 16, 1913, in which you submit the follow
ing inquiries: 

"1. May the parent, guardian or other person in charge of a child 
between fourteen and sixteen years of age, who has passed a satisfactory test 
in the studies enumerated in section 7762, General Code, be prosecuted for 
failure to cause such child to attend a public, private or parochial school, if 
such person is able to do so? 

"2. If so, what provision of the statutes provides the penalty for 
such cases?" 

Section 7762, General Code, prescribes the branches which children must be 
taught. 

Section 7763, General Code, provides as follows: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fifteen years of age, if a male, and sixteen years 
of age, if a female, must send such child to a public, private or parochial school, 
for the full time that the school attended is in session, which shall in no case 
be for Jess than twenty-eight weeks. Such attendance must begin within 
the first week of the school term, unless the child is excuSed therefrom by the 
superintendent of the public schools, in city or other districts having such 
superintendent, or by the clerk of the board of education in village, special 
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or town...<iliip districts, not having a superintendent, or by the principal of the 
private or parochial school, upon satisfactory showing that the bo:lily or 
mental condition of the child does not permit of its attendance at school, 
or that the child is being instructed at home by a person qualified, in the O;Jinion 
of such superintendent or clerk, as the case may be, to teach the bra"l.ches 
named in the next preceding section." 

It will be noted that the statute just quoted is an amendment, appearing in 103 
Ohio Laws 864; the difference between it and the law which it superseded being the 
raising of the school age of children, and making a distinction between boys and girls 
in this regard. 

Section 7764, General Code, provides in part that: 

"All children between the ages of fifteen and sixteen years, not engaged 
in regular employment, shall attend school for the full term the schools of the 
district in which they reside are in session." 

Section 7765, General Code, provides for the granting of age and school certifi
cates for boys under sixteen years of age and girls under eighteen years of age; while 
section 7766 authorizes the granting of such certificates to a boy over fifteen years 
of age, or a girl over eighteen years of age, when these children have passed a certain 
graded test in the studies enumerated in section 7762. 

While it is not material in answering your question, nevertheless, I wish to call 
your attention to the fact that the word "eighteen," in reference to girls, has been 
construed by this department to mean "sixteen." 

Section 7768, in part, reads thus: 

"Every child between the ages of eight and fifteen years, if a male, or 
between the a.ges of eight and sixteen years, if a female, and every male child 
between the ages of fifteen and sixteen years, not engaged in some regular 
employment, who is an habitual truant from school, or who absents himself 
from school * * * shall be deemed a delinquent child, and shall be sub
ject to the provisions of law r;lating to delinquent children." 

The first clause of section 1771 requires the truant officer to institute proce3dings 
against any parent violating the provisions of this chapter; while section 7773 contains 
a provision that: 

"When any child between the ages of eight and fifteen years, or between 
the ages of fifteen and sixteen years, in violation of the provisions of this 
chapter is not regularly employed and is not attending school, the truant 
officer shall notify the parent, guardian or other person in charge of such child, 
of the fact, and require such parent, guardian or other person in charge, to 
cause the child to attend some recognized school within two days from the 
date of the notice; and it shall be the duty of the parent, guardian or other 
person in charge of the child so to cause its attendance at some recognized 
Echool. Upon failure to do so the truant officer shall make complaint against 
the parent, guardian or other person in charge of the child. • • • " 

The foregoing sections make clear the fact that it is the duty of parents, guardians 
and others having charge of children between the ages of eight and fifteen years of age, 
if boys, and between the ages of eight and sixteen years of age, if girls, to send such 
children to school. All such children, not engaged in regular employment are required 
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to attend school for the full term, when such schools are in session. To this there are 
certain exceptions, which are set out in section 7763, hereinbefore quoted, and also 
those appearing in the statutes authorizing employment under an age and schooling 
certificate. It must be oboerved, however, that this schooling certificate may only 
be granted when the boy is over fifteen years of age and the girl is over sixteen years 
of age. If the children have not reached theEe prescribed ages there is absolutely no 
excuse for their non-attendance, excepting in those cases where they are bodily or 
mentally unfit, or where they are taught at home. It is patent from this that no 
boy under fifteen and no girl under sixteen can be regularly employed under any circum
stances. The whole purpose, aim and scope of the compulsory education and child 
labor laws indicate this. 

The legislature failed, however, to provide any new penalty for violation of these 
provisions, it, evidently, having been under the impression that the old penal sections, 
which were not amended, would cover the situation. 

Section 12977, Gencml Code, in part, reads thus: 

"Whoever, being the parent or guardian or other person in charge of a 
minor between eight and fourteen years of age, or a minor between fourteen and 
sixteen years of age who has not passed a satisfactory fifty grade test in the 
studies emm1erated in section 7762, or is not regularly employed, upon notice 
from a truant officer as provided by law, fails to cause such minor to attend a 
public, private or parochial sehool, unless such person proves his inability so 
to do, shall be fined not less than five dollars nor nore than twenty dollars, or 
the court may in its discretion require the person so convicted to give bond in 
the sum of one hundred dollars, with sureties to the approval of the court, 
conditioned that he or she will cause tlie child * * * to attend some 
recognized school within two days thereafter. * * * " 

It will be observed, from the italicized language in the foregoing quotation, that 
the person in charge of the minor may be prosecuted if such minor is not regularly 
employed, and he does not cause such minor to attend school. As children, under the 
specified age, cannot be regularly employed, it must follow as a logical sequence that 
parents violate the statute last cited if, after notice from the truant officer, they fail 
to require the minor to attend school, the only defense being inability to force the child 
into school, in which latter event the child may be prosecuted as a delinquent. In 
those cases in which this section does not cover the situation, section 12983, General 
Code, would govern. This statute provides that: 

"Whoever violates any provision of law relating to the compulsory educa
tion or emplo)rment of minors for which a specific penalty is not provided by 
law, shall be fined not more than fifty dollars." 

This would apply to the case of a boy between fifteen and sixteen years of age 
who did not have an age of schooling certificate, and who was employed in violation 
of statute, for which no penalty was prescribed. Furthermore, in case the parent, 
guardian or other person having charge of such boy should allow him to work without 
a schooling certificate, he could be prosecuted under section 13007-9, which provides 
graduated penalties for permitting a ohild to be employed in violation of the provisions 
of the child labor law. 

In case it could be shown that the parent or person in charge of the child caused, 
encouraged or induced the child to remain away from school, he could be preseouted 
for contributing to the delinquency of such minor, under the provisions of section 165 4, 
This must be read in connection with section 7768, hereinbefore quoted. 
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Section 12981 provides that: 

"Whoever, being an officer or teacher, or other person, neglects to per
form a duty imposed upon him by laws relating to compulsory education or 
employment of minors, for which a specific penalty is not provided by law, 
shall be fined not less than twenty-five dollars nor more than fifty dollars for 
each offense." 

It would seem that there should be no doubt that section 7773 makes it the abso
lute duty of the parent, guardian or other person in charge of children, such as tho3e 
to whom you refer, to cause them to attend some recognized school. If such parents 
fail to do this they neglect to perform a duty imposed upon them by the laws relating 
to compulsory education, and, consequently, they violate this section. 

In considering the application of the old statutes, remaining unrepealed, to the 
recent amendments herein discussed, it must be remembered that they are in pari ma
teria, and consequently such amendments are presumed to have been passed in con
templation of the continuance of the sections which were allowed to stand; and, there
fore, the latter are broad enough to cover new conditions brought within their terms 
by said amendments. 

Wiler vs. Logan Natural Gas & Fuel Company, 6 C. C. n. s. 206 State vs. Clave
and, :s2 0. S. 61. 

Trusting that this fully answers your question, I am, 
Very truly yours, 

TIMoTHY S. HoGAN, 
AUorney General. 
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618. 

WHERE A CHIEF OF POLICE IS SUSPENDED AND HIS PLACE IS TEMPO
RARILY FILLED, THE PERSON ACTING AS CHIEF OF POLICE MAY 
RECEIVE THE SALARY OF THE CHIEF OF POLICE-IF THE PER
SON ACTING AS CHIEF OF POLICE RECEIVES THE SALARY OF 
THE CHIEF OF POLICE, THE CITY WILL NOT BE LIABLE TO THE 
CHIEF OF POLICE FOR HIS SALARY DURING PERIOD OF SUSPEN
SION AFTER HE IS REINSTATED-WHEN A POLICE OFFICIAL IS 
GRANTED A LEAVE OF ABSENCE IDS OFFICE MAY BE TEMPO
RARILY FILLED BY ANOTHER PERSON, AND HIS SALARY PAID 
TO THE PERSON FILLING THE OFFICE DURING SUCH LEAVE OF 
ABSENCE. 

1. Where a chief of police is suspended by the mayor in a manner provided by law, 
pending a hearing of the charges before the civil service commission, and the chief of police 
is suspended by the commission after hearing, the chief of police so suspended may not 
recover from the city his salary during the period of suspension where this salary was paid 
to a de facto officer. 

2. Where a chief of police is suspended and the de facto officer receives the salary of 
the chief of police, the city will not be liable to the de jure officer for the salary paid to the 
de facto officer. 

3. Where a lieutenant of police is granted a leave of absence, the mayor may make a 
temporary appointment during said absence, and the person so appointed may receive the 
salary of the officer taking the leave of absence. 

CoLUMBus, Omo, November 10, 1913. 

HoN. JOHN T. BLAKE, City Solicitor, Canton, Ohio. 

DEAR Sm:-Your favor of May 21, 1913, is received in which you inquire: 

"First. A chief of police is suspended by the mayor in the manner pro
vided by law, pending the hearing of the charges before the civil service com
mission. If the chief is re-instated by the commission after hearing, is the 
chief so suspended entitled to his salary during the period of suspension? 

"Second. During the period of suspension of a chief of police, such 
suspension being duly made, pending the hearing of the charges before the 
civil service commission, has the mayor authority to appoint a person to act 
as .chief during such period of suspension pending said hearing, and is the 
person so appointed entitled to the salary of a chief of police? 

"Third. A lieutenant of police is granted a leave of absence. During 
said absence has the mayor or other authority power to make a temporary 
appointment to fill said vacancy to continue during said absence, and is such 
person, if appointed, entitled to the salary of lieutenant of police?" 

Under date of October 22, 1913, you submit a further letter giving dates of sus
pension and reinstatement of the chief of police. It appears that he was suspended 
by the mayor on November 23, 1912, and charges filed. On January 17, 1913, sup
plemental charges were filed making former charges definite and certain. The hearing 
before the civil service commission began on January 21, 1913, and ended on January 
23. On January 29, 1913, the decision of the commission was rendered and the sus
pended chief re-instated in these words: 
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"Wherefore, we the members of the civil service commission of Canton, 
Ohio, find chief H. W. S ______ not guilty of any of the aforesaid specifica-
tions, and that said chief H. W. s _____ ·_ be reinstated to said office at once." 

The order of the commission wa8 that he should be re-instated "at once" and not 
as of the date of his original suspension. 

You also stated that during the suspension a chief of police was appointed by tha 
mayor and acted as such, and that the salary of the office was paid to the acting chief. 

Your question asks for a general rule in case of suspension. A general rule cannot 
be given as each case must depend upon its peculiar circumstances. 

The acting chief in your case would be considered as a de facto officer. 

At page 1389 of 29th Cyc. a de facto officer is defined: 

"One of the rules of the English common law was to the effect that the 
acts of one who, although not the holder of a legal office, was actually in 
possession of it under some color of title or under such conditions as indicated 
the acquiescence of the public in his action, could not be impeached in any 
suit to which such person was not a party. Such a person was called an 
officer de facto. This principle has been incorporated into the common law 
of the United States." 

On page 1391 it is further said: 

"One of the fundamental prerequisites to the existence of a de facto officer 
is the possession of the office and the performance of the duties attached to it." 

And on page 1392: 

"But the mere fact of the poti;;e~~iou of the office is not sufficient to make 
the iJ?cumbent. a de facto officer. Either he must have color of title or his 
possession must be acquiescecl in by the public. The mere possessor of an 
office without these other conditions is an intruder whose acts have legally 
no effect. Color of title to the office may be defined as apparent right to the 
office. Such apparent right is usually to be found in a certificate of election 
or a commission of appointment, which certificate or commission is void 
because some other person is entitled thereto, * • * or because the incumbent 
has been irregularly appointed, * * • " 

The acting chief in this case served under color of appointment by the mayor. 
The mayor has authority to appoint a chief of police. The appointment was irregular 
because another was entitled to the office. 

The acting chief, therefore, not only had possession of the office and performed 
the duties thereof, but he had possession under color of title. 

The general rule of payment of compensation to a de jure officer where the com
pensation has been paid to a de facto officer is stated in 29th Cyc. at page 1430: 

"The payment of the official salary to a de faci<J officer is, however, a 
defense to a claim against the public corporation or disbursing officer making 
such payment in an action brought against it or him by the de jure officer. 
But payment of the salary to a person who is merely an intruder, or to a 
de facto officer who has been judicially determined not to be the de jure officer, 
will not be a defense in an action brought by the de jure officer for his salary." 
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This rule is discussed more fully by Dillon on municipal corporations at section 
429, where he says: 

"It is generally but not universally held that the person who is de jure 
entitled to the office, and not the incumbent de facto who actually renders 
the service, is entitled in law to the emoluments of the office. * * * 

"But for reasons of public policy, and recognizing payment to a de facto 
officer while he is holding the office and discharging its duties as a defense to 
an action brought by the de jure officer to recover the same salary, it is held 
in many jurisdictions, that an officer or employe who has been wrongfully 
removed, or otherwise wrongfully excluded from office cannot recover against 
the city for salary during the period when his office was filled and his salary 
paid to another appointee."-(Citing Steubenville vs. Culp, 38 Ohio St. 18). 

In Steubenville vs. Culp, 38 Ohio St. 18, it is held: 

"A police officer suspended from office by the mayor of a city, under the 
authority granted by sections 121 and 211 of the municipal code (66 Ohio L. 
170, 184), is not entitled to wages duting the period of such suspension, not
withstanding the council afterward declared the cause of suspension insuffi
cient." 

The statute under consideration in the above case is different from the present 
statute. This will be noted in answer to your second question. 

In case of State vs. Eshelby, 1 Cir. Dec. 592, it is held: 

"An !officer, to be entitled to the salary of an office, must have qualified 
thereto in the manner provided by law. 

"Where a municipal corporation has paid the salary of an office to a 
de facto officer, it will not be required to pay the salary a second time to a 
de jure officer, who has been excluded therefrom, pending litigation as to the 
title to the office." 

This case is directly in point and follows the general rule. In your case I assume 
the salary was paid to the de facto chief of police before the decision of the civil service 
commission reinstating the former chief. 

It has been contended that the so-called "Carter" case arising in the city of 
Columbus is decisive of your first question. 

There have been two cases in reference to Carter's status. The first case was in 
reference to his title to the office. The other was in reference to his right to compen
sation during the period of his suspension. The first case was taken to the supreme 
court, and the second terminated in the court of common pleas. 

The case which determined Carter's right to the office is reported as Karb, Mayor, 
vs. The State, ex rei. Carter, 87 Ohio St. 197. The right of compensation was not 
involved in this case. 

After this decision was rendered an action was brought in the court of common 
pleas on behalf of Carter to require the auditor to draw a warrant in favor of Carter 
for compensation during the period of his suspension. No compensation had been 
paid to O'Neil, the de facto, or acting chief of police. This distinguishes that case 
from your case. The cafe was entitled State ex rei., Carter vs. Cain, Auditor, and is 
No. 64415 in the court of common pleas of Franklin county, Ohio. The opinion was 
rendered by Judge Evans on December 21, 1912, and he held that Carter was entitled 
to the salary during the period of his suspension. 
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. In the Carter case the civil service commission ordered that Carter should be 
reinstated as of the date of his suspension. This further distinguishes your case from 
the Carter case. 

Judge Evans says in his conclusion: 

"But not having drn.wn salary, I am of the opinion that inasmuch as 
there was no vacancy in said office, that the mayor had no authority by law 
to appoint another to fill a vacancy; that the question of title to the office as 
between Carter and O'Xeil has been finally adjudicated; that O'Xeil cannot 
now draw salary as against Carter, and that Carter is entitled to salary, so 
far as the pleadings show, from the date of said suspension." 

You have been heretofore furnished a copy of Judge Evans' decision in the above 
case. 

Therefore, following the general rule, where a municipality has paid a de facto 
officer the salary of such office, it is not liable to the de jure officer for such salary and 
the de jure officer cannot recover the same from the city for the period it was paid to 
the de facto officer. If such payment is made to the de facto officer after it has been 
determined in a. proper proceeding that the de jure officer is entitled to the office, the 
municipality would be liable therefor to the de jure officer. 

In yom case the salary was paid to a de facto officer and the de jure officer cannot 
recover from the city. 

In answer to your second inquiry the opinion of Judge Evans in State ex rel. 
Carter, vs. Cain, Auditor, supra, is in point and he answers the question as to the right 
of the mayor to appoint another during the suspension of an officer, pending a hearing 
before the civil service commission. 

He says: 

"The distinction, as claimed by defendants, that the issues upon which 
the finding was made which held title to said office in Carter and not in 0' Neil, 
was one predicated upon the removal from office of Carter by the mayor, and 
appointing O'Neil as chief of police, and the suspension of Carter from said 
office, and appointing O'Neil as acting chief during suspension, would, in my 
opinion, not avoid, for the reason that the provisions of law heretofore in 
force, giving the mayor power to appoint another to office for the time cover
ing the period of suspension of an officer, were repealed, and the statutes now 
make no such provision, except in case of riot or emergency, or to prevent the 
stoppage of public business, or to meet extraordinary exigencies, as provided 
in sections 4373 and 4488, Code. 

"The act, 66 0. L. 184, expressly provided that the mayor may suspend 
any policeman for causes there designated, 'until the next regulo.r meeting of 
council, and to appoint other persons to fill the temporary vacancy caused 

'thereby.' That provision was repealed, and has not been re-enacted. 
"The court expressly say in Shotwell vs. Culp, 38 Ohio St., 18, that 'the 

statute speaks of the suspension creating a vacancy, and provides how that 
vacancy shall be filled. If the office is vacant it becomes, as to the suspended 
person, for the time being, as though it did not exist, and, as to the public, 
the person appointed to fill such vacancy is the sole incumbent of the office.' 

"It was upon the above provisions of the statute, then in force, that the 
court held that the suspended officer could not receive salary as pay for the 
time he was suspended, because the mayor then had authority of law to 
appoint another person to fill the vacancy, and there being such authority 
the person so filling the vacancy was for such time lawfully enUled to the 
office and also the salary. 
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"For some reason, probably arising from the radical changes made by law 
in providing for civil service in office, and reposing in the civil service board 
as final arbiters the removal from office of such as were in the civil service 
class the above provisions of statute giving such powers to the mayor were 
repealed, and where it is determined that an official was wrongfully suspended 
or removed by the mayor such official can be re-instated by such b·oard. The 
statute does not create a vacancy, as formerly, when an official is suspended, nor 
can the mayor appoint another to fill such temporary vacancy, because there is 
no vacancy now recognized by statute." 

Your question arises· under the civil service law as it existed prior to the adoption 
of 103 Ohio Laws 698, et seq. The former sections will be quoted. 

Section 4484, General Code, provides: 

"Nothing herein shall prevent the dismissal or discharge of any appo.intee 
by the removing board or officer, except that the chiefs and members of the 
police and fire departments and of the sanitary police shall· be dismissed only 
as provided by law and the appeal therefrom shall be made to the civil service 
commission under such rules as the commission may adopt.;' 

Section 4485, Gene1al Code, provides in part: 

"No officer or employe within the classified service shall be removed, 
reduced in rank, or discharged, except for some cause relating to his moral 
character or his suitableness to perform the duties of his position, though he 
may be suspended from duty for a period not to exceed thirty days, pending 
the investigation of charges against him." 

It will be observed that by section 4485, General Code, the officer is "suspended 
from duty." 

Section 4488, General Code, provides: 

"To prevent the stoppage of public business or to meet extraordinary 
exigencies, as provided in this title, the mayor may make temporary appoint· 
ments." 

A de facto officer is not entitled to the salary of the office, but if he is paid the 
salary, the city is not liable to pay the same salary to the de jure officer. 

In Ermston vs. Cincinnati, 9 Ohio Dec. 567, it is held: 

"A de facto officer (although his acts are valid as to third persons) who 
has been ousted from office, cannot recover salary for fees for the time he 
performed the duties of the office." 

Your third inquiry involves a different stJte of facts. An officer is granted leave 
of absence and I assume without pay. You inquire if the appointing authority can 
make a temporary appointment, and if such appointee can draw the salary of the 
position. 

In such case there is no contest between 11 de jure officer and a de facto officer a~> 
to the right to the office or to the compensation thereof. There is no question of an 
illegal, unauthorized or wrongful suspension or removal from office. 
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Occasions may arise when it is necessary to grant a leave of absence to an officer, 
and during such absence it may be necessary to have some one to perform the duties 
of such office. 

In such case the mayor would have power under section 4488, General Code, 
supra., in order to prevent the stoppage of public business to make a temporary ap 
pointment and the person so appointed would be entitled to the salary of the office. 
The municipality would not be liable to pay salary to two persons for the same office. 

Respectfully, 
TrMOTHY S. HoGAN, 

A tWmey General. 

619. 

WHERE IN A CITY OF LESS THAN 50,000 POPULATION THREE MEMBERS 
HAVE BEEN ELECTED ON THE SCHOOL BOARD WHERE ONLY 
TWO SHOULD HAVE BEEN ELECTED, THE PROPER WAY TO PRO
CEED IS TO DECLARE THE TWO RECEIVING THE HIGHEST NUM
BER OF VOTES ELECTED. 

Where in a city of less than 50,000 population three members are elected on the school 
board when only two should have been elected, the better way to clear up the situation is to 
declare that the two members receiving the highest number of t•otes at the November election 
are elected. If this is not satisfactory lo all concerned the dissatisfied party can proceed 
in court in the proper manner. 

CoLmmus, Omo, November 10, 1913. 

RoN. GEo. C. VON BEsELER, City Solir_itor, Painesville, Ohio. 
DEAR SrR:-Under date or November 5, 1913, you submit a statement or facts 

which may be su=arized thus: 

"The board of education of the city of Painesville, which contains a 
population of less than 50,000, reduced its membership from six to five mem
bers. At the time of the reduction the terms of three members expire on 
January 1, 1914, and the terms of the remaining three on January 1, 1916. 
To effectuate this reduction the board of education, in an effort to comply 
with the law, certified to the deputy state supervisors of elections three mem
bers for election at the November election, 1913. This now creates the 
unfortunate situation of having six members, which is contrary to law, unless 
there is some method of obviating this difficulty." 

Your query is a.S follows: 

"How shall one member be eliminated from the three holding over, in 
order that the number of members of the board may comply with section 4698, 
and their election from time to time with section 4702"(" 

The last few words of your query, with reference to compliance with section 4702 
in future elections, involves a discussion of several sections of the act relating to boards 
of education, apperuing in 103 Ohio Laws 275. 

Section 4698 is clear upon the point that there shall not be more than five mem
bers of a board of education in a city of the si?.e of Painesville. 

Section 4699 provides for the determination of the number of members by the 
board of education, by resolution providing for the classification of the terms of 
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members, so that they will conform to section 4702, "taking into consideration the 
terms of office of the existing members whose terms do not expire or terminate on the 
day preceding the first Monday in January, 1914." 

Section 4701 governs the situation arising in your case, it providing fm the election 
of additional members when the number fixed by the board of education is more than 
the number whose terms will not expire on the first Monday i;n January, 1914. 

Your board originally consisted of six members, three of whom now are hold-over 
members; and when the number was reduced to five, it still left such number greater 
than the number of members whose terms will not expire on the day preceding the 
first Monday in January, 1914. The statute expressly states, under these conditions, 
that: 

"The additianal members of such board shall be elected at the general 
school election in the year 1913, for such terms of two or four years as may 
be necessary to comply with the two provisions of sections 4698 and 4702." 

Section 4702 provides for the term of office of members of the board, and unequi
vocally requires that all members in office at the time the act takes effect shall serve 
the unexpired portions of the terms for which they were respectfully elected, unless their 
terms shall have been terminated by section 4698 and section 4701. As these terms 
can only be conl'!uded under the latter section cited, in the event that the total number 
fixed is less than the number of hold-over members, the provisions of sections 4701 do 
not, in this respect, govern. 

The main difficulty in construing this law arises out of the second paragraph of 
section 4702, which is to the effect that if the number be even one-half shall be elected 
in the year preceding, and the remaining half in the year following the calendar year, 
divisible by four, which is the year 1916; and if the number be odd, one-half of the 
remainder after diminishing the number by one shall be elected in the year preceding, 
and the remaining number shall be elected in the year following the calendar year 
divisible by four. 

It is absolutely impossible ·to reconcile this section with the others referred to 
when the number of members had been reduced from six to five. This is true because 
if the additional members are elected for a term of four years, then, the three hold-over 
members should have their successors elected in 1915, which would not be in com
pliance with section 4702, because if the number be odd one-half of the remainder 
after diminishing the number by one should be elected in the year preceding the 
calendar year divisible by four, which would require the election of two members 
instead of three in 1915. If on the other hand an attempt is made to work the matter 
out through consideration of this section together with section 4701, by electing one 
member for four years and one member for two years in 1913, this would cause the 
terms of four members to expire the day preceding the first Monday in January 1916. 
Following this out, if, at the November election, 1915, two members were elected for 
two years and two for four years, there being one hold-over member, three members 
could be elected for four years in 1917, and two for four years in 1919, which would 
then have the number to be elected conform to all of the provisions of the act. In 
arriving at this result, however, section 4702 would be violated, in that such section 
only permits elections for terms of four years, excepting at the election held in Novem
ber, 1913. It would also be violative of section 4702, in providing for the manner in 
which division of members to be elected should be made, until the year 1917 shall have 
been reached. 

Feeling that it it is not proper to hold the statute void for vagueness and uncer
tainty, it would seem that either of these two plans might properly be adopted: (a) 
Elect two members for four years at the November election in 1913, and three mem
bers for four years in 1915; or (b) elect ohe for four years and one for two years at the 
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November election in 1913, and two for two years and two for four years in 1915 one 
holding over; and, finally, to elect three for four years in 1917, when the proposition 
would render the entire act workable. 

As your board provided for the election of three members for terms of four years, 
as seated in your telegram to me under date of Xovember 19, 1413, it would seem that 
you followed, to a certain extent the first plan suggested here, but disregarded it in other 
respects, by calling for the election of a greater number of members than proper. 

It is my opinion that the theory of electing the additional members, vi?..: two for 
four years, when the sittmtion is that stated in your letter, is the proper one to follow, 
for the reason that it more nearly expresses the obvious policy and intent of the general 
assembly as gathered from the whole act, even though it results in disregard of another 
provision of the law. The fact that three members are to be elected when two should 
be elected prior to the year divisible by four is not material. What difference does 
this make, in view of the fact that the number to be elected is biennially divided as 
nearly equ!llly as possible? There is no public policy or legislative intent that will be 
subserved by giving great significance to the division of number before a certain year. 
Two are to be elected at one election and three at another, and it is not important at 
which date either number is chosen. Much that might here be said is so clearly ex
pressed in State vs. Mulhern, 74 0. S. 364, that I shall conclude this branch of the 
opinion with reference to thao case. 

Coming, now, to your chief inquiry, as to the manner of elimination of the surplus 
member, I am of the opinion that it would not be proper to cause any of the hold
over members to retire. Wherever this phase of the situation is discussed in the 
statutes it is unequivocally manifest that it was the legislative intention that the 
hold-over members should remain in office wherever it was possible so to permit. In 
one section their terms are to be taken into consideration; in another it is only mem
bers additional to the hold-over members who shall be elected; and in a third all mem
bers are to serve the unexpired portion of the terms for which they were elected. The 
only exception to this is in a case which arises when the total number of members is 
less than those who hold over, when lots are to be cast to decide who shall retire. This 
exception does not here obtain and cannot be read in to the situation you set out. 

With these facts in mind we are driven to the position of accepting one of two 
alternatives: · 

(1) To declare the action of the board of education, that of the deputy state 
supervisors of elections, that of the nomination papers, and that of the electors in voting 
for the three persons absolutely void, and thus permitting all of the old members to 
hold over until their successors are properly elected and qualified; or 

(2) To declare that the two members receiving the highest number of votes at 
the November election are elected. 

It would be a regrettable thing to accept the first alternative, and consequently 
I am of the opinion that the latter should be taken advantage of. It is fully warranted 
by section 5121 of the General Code, which, in part, reads as follows: 

"In the canvass of the vote for members of the board of educadon • 
* * the person having the highest number of votes shall be declared elected, 
and the next highest, and so on until the number required to be elected shall 
have been selected from the number having the highest number of votes." 

This section has no reference to what has taken place before the election, and 
clearly imposes upon the canvassers of elections the duty to declare elected the number 
required by law to be so eleoted; and in doing this they must take the highest number 
of votes. Therefore, it should be clear that the two receiving the highest number of 
votes should be given the office. If it be objected that the electors voted for three 
persons, and their tickets should therefore not be counted, my answer is that this can-
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not be determined by the canvassers. They are only to count the votes. If there 
have been errors or irregularities in the conduct of the election that sho.uld be deter
mined in a contest proceeding. When certificate of election has been issued to the 
two persons receiving the highest number of votes, if anybody is not satisfied there
with he can proceed in court in the proper manner. 

You do not state whether your city is a registration city. If it is, I desire to call your 
attention to section 5115, General Code, which provides that the returns of elections of 
members of the board of education shall be turned over to the deputy state supervisors 
of elections and canvassed by them and the city auditor. Of course, if it is not a regis
tration city section 5111 obtains and the return should be made to the clerk of the 
board of education. I make tlus suggestion in the light of the concluding paragraph 
of your letter, in which you state that the board of education will meet in a few days 
to canvass the returns. Very truly yours, 

634. 

TIMOTHY S. HoGAN, 
Attorney General. 

A MEMBER OF THE BOARD OF PUBLIC AFFAIRS OF A MUNICIPALITY 
SHOULD NOT PERFORM THE DUTIES OF A LINEMAN ON THE 
ELECTRIC LIGHT AND WATER WORKS PLANT AND RECEIVE 
COMPENSATION FOR THE SAME. 

A person employed as a lineman on the electric light and water works plant, and 
while holding this position is elected a member of the board o.f trustees of public affairs, 
and inasmuch as the board of public affairs employs, fixes the wages of and pays the line
men, the same party should not occupy both positions. 

CoLUMBUs, OHIO, November 24, 1913. 

HoN. GEo. W. RosE, Solicitor, Glouster, Ohio. 

DEAR SIR:-! have your letter of November l!J, in which you inquire: 

"A fellow has been employed as a lineman on the electric light and water 
works plant, and at the last election was elected as a member of the lioard of 
trustees of public affairs. 

"The question is, can this fellow serve on the board, and also be employed 
in the capacity of such lineman, the board of trustees of public affairs having 
charge of this department, and draw salary from both positions? Or could he 
serve in both positions and relinquish the salary from one, say the salary as a 
member of this board?" 

While it is true, as you state, that officials may hold many different positions, 
so long as they do not conflict, yet you state that the board of trustees of public affairs 
has charge of the department in which the party mentioned is employed as a lineman, 
and of course it follows from this that inasmuch as the board of public affairs employs, 
fixes the wages of, and pays the linemen, the same party should not occupy both posi
tions-that of employer and employe, but he should let go of the one or the other and 
not permit himself to be placed in the position of hiring himself and fixing his own wages. 

The statutes being very general as to the duties of trustees of public affairs and 
silent as to linemen, are not quoted. Yours very truly, 

TIMOTHY S. HOGAN, 
Attorney General. 
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639. 

THE COL'XCIL OF CIRCLEVILLE IS \VJTHOUT AUTHORITY TO DOXATE 
THE L'SE OF A COTTAGE TO THE BEXEVOLEXT SOCIETY OF 
PICKA WAY CO LTXTY. 

The council of a municipality is without autlwrity to donate the use of a cottage to 
the benevolent society of Picl:au·ay co,mly, a society formed for and chartered as a free 
institution for the t,·eat•nent of tnl,erculosis and other contaoious diseases, also to visit the 
sick and needy poor. 

CoLUMBus, OHIO, December 4, 1913. 

Ilm;. C. A. LEIST, City Solicitor, Circleville, Ohio. 

DEAR Srn:-I have your letter of November 27 as follows: 

"There is an organization here known as the Benevolent Society of 
Pickaway county. It is formed for and chartered as a free institution for the 
treatment of tuberculosis and other contagious and infectious diseases, also 
to visit the sick and needy poor. They employ a district nurse, who gives 
all her time in visitin!J: the sick and poor and looks after the health and com
fort of persons needing care. The city is the owner of a small cottage which 
it leases and which is used for no other purpose. This society desires the use 
of this cottt~~e free for hrodquarters for the society and for the district nurse, 
and if it can be done council would like to donate the use of the cottage to the 
society. We have no city infirmary." 

Section 6, article 8, of the constitution provides: 

"The general assembiy shall never authorize any county, city, town or 
township, by a vote of its citizens, or otherwise, to become a stockholder in 
any joint stock company, corporation, or association whstevcr; or to raise 
money for, or loan its credit to, or in aid of, any such company, corporaUon 
or association.'' 

Corporations not for profit were in existence at the time of the adoption of the 
constitution in 1~51, and arc included in this section. The constitution makes no 
distinction between the types of corporations or associations, but provides against the 
evil of pcrmittinr.; a puhlin corporation such as a county or city from raising money 
for, or loaninc; its credit to, or in aid of any corpomtion or assoeiution, and thus devot
ing public money to enterprises over which the county or city does not exercise man
agement or controL 

The supreme court in the case of Walker vs. Cincinnati, 21 0. S., 14, at page 53 
@aid as to such section: -

"Its language is specifically comprehensive to embrace every enterprise 
involving the expenditure of money, and the creation of pecuniary liabilities." 

The court also say on page 45: 

"The mischief which this section interdicts IS a business partnership 
between a municipality or subdivision of the state, and individual or private 
corporations or a•sociations. It forbids the union of public and private 
capital or credit in any enterprise whatever." 

~I Ynl. II-A. G. 
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It was said by the co=on pleas court in the case of Crossland vs. Zanesville, 
unreported, affiimed in 56 0. S., 735, that: 

"It is for the public interest that the municipality retains control and 
management of the sick and disabled poor. One of the chief purposes of the 
local government is to preserve the health and safety of the inhabitants. If 
the municipality may escape its obligations and duties to the sick and dis
abled by farming out the same to the charitable associations or corporations, 
the public interests may suffer in that respect. 'The statutes will be construed 
the most beneficial way which their language will permit to oppose all preju
dice to public interests.' (Sutherland on Statutory Construction, section 324.)" 

Elliott in his work on "Municipal Corporations" in speaking of alms-houses and 
hospitals, page 61, says: 

"The power of taxation cannot be employed to support such institutions 
when they are under the control of private persons who are not accountable 
to the government." 

It appears in this matter that aside from the constitutional question involved, 
for the council to devote the use of a cottage for headquarters for this society would 
be against public policy inasmuch as it would be a diversion of public money to a 
private purpose, and however charitable that purpose may be, such action on the part 
of couneil would be contrary to the general principles of ou government that the 
subdivisions of the state should spend directly the public money of each subdivision 
for the purpose authorized by law. 

I am, therefore, of the opinion th:1t the council of your municipality is without 
authority to donate the use of a cottage to the benevolent society of Pickaway county. 

644. 

Yours very truly, 
TDIOTHY S. HoGAN, 

A tlorney Gwual. 

THE CITY COUNCIL HAS NO RIGHT TO MAKE A REDUCTION IN ASSESS
MENTS FOR STREET I::.\IPROYE:\IEXTS ALOXG A PART OF A PIECE 
OF PROPERTY THAT IS NOT I::.\IPROVED. 

Where in the improvement of a street a piece of property is worthless, or not improved, 
and the improvement of the street is made to extend along this property, the city council 
has no right to make any reduction 1·n the assessment on the part of said street property 
that is not improved. 

CoLUMBes, OHIO, December 3, 1913. 

C H. STOLL, City Solicitor, Landen, Ohio. 

DEAR Srn:-I have your inquiry of November 25th as to the power of the council 
to reduce the assessment for improving :\lain street charged against Gus Paine, who 
owns a triangular tract fronting 45 feet and 2 in;ches on :\lain street, 34 feet and 2 
inches of which is covered by a building, and the corner 11 feet on :\lain street which 
you state is of no value to him (Paine) as he cannot exiend his building much further 
than it is now. 

You state that in your opinion "they (the council) have the right to reduce such 
assessment when they feel he is paying an exorbitant assessment and part of lot assessed 
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is of no value to the owner, although the assessment does not exceed one-third of its 
value." 

It must be kept in mind, while not so specifically stated by you, that this improve
ment has been made on the foot front plan. To do this it was necessary that the 
council should first pass a resolution of necessity to improve (::,ection 3814, G. C.) The 
council shall determine the nature of the improvement; the gmde of the street; eleva
tion of same and of curbs, and shall approve plans, specifications, estimates and pro
files, and the number of assessments to be made (section 3815, G. C.) All asses~ments 
shall be limited to special benefits conferred (section 3819.) The municipality shall 
pay not less than one-fiftieth and all intertiections (section 3820.) It may issue bonds 
to pay its share of the improvement (section 3821) and in anticipation thereof (section 
3815). 

Assuming, which is only fair, that the municip:J.lity has taken the proper steps 
and in the orderly and proper manne1·, we must conclude: 

1. Two classes of bonds have been issued, 
(a) To pay the share of the village, 
(b) In anticipation of collection of assessments. 

As both clnsses are based on estimates before the council and it must be conceded 
that this three cornered piece is not an intersection, and that the payment for the 
improvement in front of it was not considered as a part to be paid by the municipality; 
then it follows that it was cared for in the bonds issued in anticipation of the collec
tion of assessments, or, was not provided for at all. 

However, :mother view remeins, ::\lr. Paine's property is an entirety, regardless 
of its shape, and it must in this proceeding be heated as such. He bought it as an 
entirety; when he had notice of the intention to make this improvement he was so 
holding it and entered no objection to the manner of making the improvement or the 
character of the assessment, but remains qniet, permits the improvement to be con
strncted, not merely in front of that part of his lot covered by his house, the 34 feet 2 
inches, but also in front of the addition, now claimed to be worthless, 11 feet. 

The actual question propounded in this case, it appears to me is answered by Spear, 
J., in Schroder vs. Overman, Clerk, etc., eta!., 61 0. S., p. 14, wherein he says: 

"Does the record show tha• the assessment was in excess of twenty-five 
per cent. of the fair market value of the lands to the depth of 150 feet after the 
improvement was made? The plaintiff owned a parcel of land fronting over 700 
feet on the street. It was in one tract; land in bulk, in other words. A 
<'Onsiderable part (some 250 feet of frontage) was below the hrrade of the street 
and had a ravine through it and was used for pasturage purposes. If that part 
should be us;,essed separately from the remainder of the tract on which the 
dwelling house is situated, the vulue would be less than four times the assess
ment for the improvement. But the valnc of the \Thole tract to a depth of 150 
feet after the improvement was made, was much more than four times the 
amvunt of the assessment. 

"The contention is that the council, and upon its neglect to do so, the 
court, should have divided the parcel thus standing in bulle, and that the 
court should grant relief by enjoining the assessment as to that portion which 
is in vnlue less than four times the amount of the assessment. There is 
plausibility in the claim that the rule adopted reaches an unfair and inequit
ablP result, and perhaps it i~ sufficiently important to call for lep;islative action 
on the subject. But we are of opinion that the authorities giving construc
tion to the statutes are against the cldm as a le,;al proposition. Section 
2269, Revised Statutes; Cincinnati vs. Oliver, 31 Ohio St., 371; Griswold VR. 

Pelton, 34 Ohio St., 482." 
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To my mind, the principles above stated and the very obvious result of adopting 
any rule, other than as there pointed out, conclusively determine that the council has 
no power to grant any relief to Mr. Paine. If Mr. Paine's wish were granted, every 
man who owned property abutting on an improvement, but a portion of whose lot 
was not covered by buildings, would be making the claim that the unoccupied portion 
of his lot was valueless, that he should not be assessed on such frontage, and the col
lection of assessments would be hindered, delayed, and surrounded with all sorts of 
questions and unsurmountable difficulties. · 

Besides, if Mr. Paine is relieved of the assessment against the eleven feet, against 
whom will it be charged? It was not considered when the amount to be paid by the 
municipality was fixed, is not an intersection, and flS I understand your statement 
and diagram, is a portion of a general improvement and probably somewhere near 
the center thereof. Consequently, it is a central portion of a general improvement 
and cannot be taken out and divided among the other abuttors on the improvement. 

645. 

Very truly yours, 
TIMOTHY S. HoGAN, 

· Attorney General. 

A CORPORATION MAY NOT DETACH ITS PROPERTY FROM A CITY 
UNDER THE PROVISIONS OF SECTION 4577, G. C., AS THE PRO
VISIONS OF THIS SECTION APPLY ONLY TO FREEHOLD ELECTORS 

The city council of Warren, Ohio, has no right to pass an ordinance permitting a 
corporation owning a steel mill to detach its territory from the city. A petition for the 
detachment of property must be filed by a freehold elector under the provisions of section 
3577 G. C. There is no power in the city council1tnder this section to allow the property 
of a corporation to be detached in this manner. 

CoLUMBUs, OHIO, December 4, 1913. 

HoN. GEo. BuNTING, City Solicitor, Warren, Ohio. 
DEAR Sm:-I have your letter of November 29, in which you inquire: 

"The city council of this city have passed an ordinance to its second 
reading which I feel is not right. A corporation owning a steel mill which is 
now within the city limits have filed a petition with the county commissioners 
to detach the territory from the city. The ordinance is to give the authority 
of the city and their consent. 

"I have held that this petition must be filed by a freehold elector and I 
have contended that a corporation is not within the provision of section No. 
3577, G. C." 

Section 3577 referred to by you, reads, in so far as applicable: 

"If a petition of a majority of the freehold electors owning lands in any 
portion of the territory of a municipality, accurately described in such petition 
with an accurate map or plat thereof, praying to have such portion of terri
tory detached therefrom the commissioners of the county in which such 
portion of territory is situated, with the assent of the council of the munici
pality given in an ordinance passed for that purpose, shall detach such por
tion of the territory therefrom and attach it to any township contiguous 
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thereto, or, if the petition so requests, they shall erect the territory into a 
new township, the boundaries of which need not include twenty-two square 
miles of territory "' * *." 

Section 3578, G. C., reads: 

"The owner or owners of unplatted farm lands annexed to any munici
pality after the incorporation thereof may file a petition in the court of com
mon pleas of the county in which the lands are situated, in which such owner 
or owne;·s shull be numed as JJlaintiffR, and the municipality :;:hall be the 
defendant, setting fmih the rew:.oru; v.hy the lund ~hould be detached, and 
the relief prayed for. On the petition a summons shall issue as in other 
actions, and the ruse proceed us in other ccuses. Provided, however, that 
no such action shall be brought, or detachment ordered or decreed within 
five years from the time that such lands were annexed by any such munici
pality under the provisions of this or the preceding chapter." 

That a corporation does not come within the meaning of "freehold elector," as 
used in section 3577, requires neither clli:cussion nor citation of authorities, and it is 
equally clear that the lands mentioned by you do not come within the description of 
"unplatted farm lands" as used in section 3578. 

I am of the opinion that as the proceeding you mention is evidently intended to 
be covered by section 3577, that there is no power in the council and commissioners 
to detach the property in the manner attempted. 

647. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Allorney General. 

WHERE THE ONE PER CENT. LIMITATION OF SECTION 3940 G. C., AND 
OTHER Lll\IITATIONS OF BONDED INDEBTEDNESS ARE NOT 
EXCEEDED, IT IS NOT ::'\ECEHBARY FOR THE COUNCIL TO PUT 
THE Q"L"'ESTION OF A BOND ISS"CE FOR STREET DIPROVE:\iENT 
UP TO A VOTE OF Tiill ELECTOHB. 

lVhere a t•illage desires to improz•e two streets atul its bowled indebtedness is not up 
to the limit, it is not necessary to put the que.~tion of improrr mcut and the issue of bonds 
to pay for the imprm•ement of these streets up to a vole of the electors, that is, provided the 
1% limitation of section 3940, G. C., and the other lilllitations upon the bonded indebted
ness are not exceeded. 

CoLUMBus, OHIO, December 13, 1913. 

Hox. C. H. STOLL, City Solicitor, London, Ohio. 

DEAR Sm:-Under date of June 27, 1913, yOt: submitted four inquiries to this 
department. Recently you withdrew the first, second and fourth inquiries, leaving 
only your third for answer. 

Your third inquiry is as follows: 

"We have parts of two streets that are almm,1 impassable in 'vet weather. 
If our bonded indebtedness is not up to the limit, is it necessary to put the 
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improvements and the issue of bonds to pay for the improvements of those 
streets up to a vote?" 

You state that the bonded indebtedness of the village has not reached the limit 
prescribed by law. This will exclude any consideration of limitations. 

Section 3821, General Code, provides: 

"A municipality may issue and sell bonds as other bonds are sold to pay 
the corporatiOn's part of any such improvement, and may levy taxes in addi
tion to all other taxes authorized by. law· to pay such bonds and the interest 
thereon." 

This section permits the municipality to "issue and sell bonds as other bonds are 
sold" to pay the corporation's part of the 1mprovement. 

Section 3939, General Code, provides in part: 

"When it deems it' necessary, the council of a municipal corporation, 
by an affirmative vote of not less than two-thirds of the members elected or 
appointed thereto, by ordinance, may issue and sell bonds in such amounts 
and denominations, for such period of time, and at such rate of interest, not 
exceeding six per cent. per annum, as said council may determine and in the 
manner provided by law, for any of the following specific purposes: 

"22. For resurfacing, repairing or improving any existing street or 
streets as well as other public highways .. " 

This is a general statute covering the issue of bonds by municipal corporations. 

Section 3940, General Code, provides: 

"Such bonds may be issued for any or all of such purposes, but the total 
indebtedness created in any one fiscal year, by the council of a municipal 
corporation, under the authority conferred in the preceding section, shall not 
exceed one per cent. of the total value of all property in such municipal cor
poration, as listed an'd assessed for taxation." 

Section 3914, General Code, provides: 

"Municipal corporations may issue bonds in anticipation of special 
assessments. Such bonds may be in sufficient amount to pay the estimated 
cost and expense of the improvement for which the assessments are levied. 
In the issuance and sale of such bonds the municipality shall be governed by 
all restrictions and limitations with respect to the issuance and sale of other 
bonds, and the assessments as paid shall be applied to the liquidation of 
such bonds." 

Section 3949, General Code, pro_vides in part: 

"* " " * * In ascertaining the limitations of one per cent., four 
per cent. and eight per cent. herein prescribed, the following bonds shall not 
be considered. 

"c. Bonds issued in anticipation of the collection of special assessments, 
either in original or refunded form." 
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By virtue o~ the foregoing sections council may issue bonds for the improvement 
of a street without submitting the question of issuing such bonds to a vote of the 
people, provided the one per cent. limitation of section 3940, General Code, and the 
othe.- limitations upon the bonded indebtedness are not exceeded. 

666. 

Respectfully, 
TruOTHY s. HOGAN, 

Attorney General. 

PUBLICATIOX OF ORDIXAXCES-PRESIDEXT OF CO"CXCIL :\IAY XOT 
BE STOCKHOLDER IX KEWSPAPER PUBLISHIXG ORDIXAXCES 
OF Sl:CH CITY. 

Wher a heavy stockholder in a printing company is elected president of the council 
of the city of Painesville the publication of said ordinanc by such printing company 
would disqualify the person holding stock in such company from acting as president of the 
city council. 

CoLUMBUs, Onro, December 3, 1913. 

RoN. GEo. C. 'ON BEsELER, City Solicitor, Painesville, Ohio. 

DEAR SIR:-Under date of November 18, you write as follows: 

"We beg to ask your opinion based upon the following statement of facts: 
":\1r. ::\1. L. Harter is a very heavy stockholder in The Educational 

Supply Company. The Educational Supply Company publishes the 'Lake 
County Herald.' The 'L~ke County Herald' is the only Democratic news
paper of general circulation in the city of Painesville. Mr. Harter has been 
elected president of the council for the term beginning January 1, 1914." 

"Section 3808 of the General Code of Ohio is as follows: 

" 'No member of the council, board, officer or commissioner of the cor
poration, shall have any interest in the expenditure of money on the part of 
the corporation other than his fixed compensation.' 

"At first thought one would immediately say that :\Ir. Harter ":ould be 
djsq ualified from holding said office. 

"There is this additional view, however. Section 4229, of the General 
Code, is as follows: 

" 'Except as otherwise provided in this title, in all municipal corporations 
the statements, ordinances, resolutions, orders, p1·oclamations, notices and 
reports required by this title, or the ordinances of a municipality to be pub
lished, shall be published in two newspapers of opposite politics of general 
circulation therein.' 

"Section 6251 of the General Code fixes definitely and absolutely the 
rate for all insertions. 

"In view of these regulations, although of course :\fr. Harter has an 
interest in such an expenditure of money, yet he can have no control over 
what shall be inserted or the rate to be charged therefor. 
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"Query-With the understanding that no printing other than the pub
lication of ordinances required by law and for which the rate is fixed shall be 
done by The Educational Supply Company, will the publication of ordinances 
as required by law by the company in which l\ir. Harter is a stockholder dis
qualify him from acting as president of the council?" 

You suggest that in view of the fact that the officer in question is empowered to 
exercise no control whatsoever over the expenditure involved in such publications 
there might be grourids for modification of the prohibition of section 3808, General 
Code prohibiting an officer of a corporation from having any interest in the expendi
ture of money on the part of the eorporation, other than his fixed compensation. 
This statute, however, presents an absolute a·nd unquestionable prohibition against 
having any interest whatever in the expenditure of such moneys, and I am able to 
see nothing whatsoever in its terms which would justify the view that the question of 
control or lack of control over the amount of such expenditure would in any way vary 
the effect of having an interest in such expenditure. 

With regard to your reference to the provisions of section 6251, General Code, 
which fix definitely and absolutely the rate for all insertions, and your suggestions in 
this connection that the policy of the statute might possibly not be expected to extend 
to amounts so fixed and determined, I beg to quote the following from the opinion of 
Judge Price, in the case of McCormick vs. City, 81 0. S., 253: 

"The following is part of section 1536-619 (4229 G. C.) which prescribes 
the duty: 'All ordinances and resolutions requiring publication shall be pub
lished in two newspapers of opposite politics, published and of general circu
lation in such municipality, if such there be * * * ' It is claimed, there
fore, that publication in that manner is mandatory, and for that reason no 
express contract is necessary. To this claim is added another, that section 
4366, revised statutes (6251, G. C.) fixes the rates per square for each publi
cation which left mere clerical duty for the clerk to perform in calculating 
the cost of publication. But it must be observed that this statute fixes 
maximum rate, and no minimum rate. Hence it is practicable to contract 
for a much lower rate than the maximum and thereby make large savings fc,r 
the city or village." 

Following this decision, therefore it is not true that section 6251, General Code, 
fixes definitely and absolutely the rate for all insertions, but merely prescribes the 
maximum which may be expeaded for such purposes. Expenditures for such publica
tions, therefore, me no different than expenditures made upon any other contract in 
behalf of the municipality. 

I am, therefore, of the opinion that publicn.tion of ordinances by the company in 
question would disqualify the official from acting as president of the council. 

Very truly yours, 
Tn!OTHY S. HoGAN, 

Attorney General. 
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668. 

CITY FIRE DEPART::\IEXT-CHAXGIXG FR0::\1 YOLl:XTEER TO PAID 
FIRE DEPART.:.\IEXT-CHIE.F OF YOLCXTEER FIRE DEP"\RT::\IEXT 
WILL BECO::\IE CHIEF OF TilE PAID FIRE DEP"\RT::\IEXT. 

Where a city changes from a culw!ltu fire d1partmcnt to a pai'l fire dcpartmud tJ,e 
chief of the volunteer dcpartnu nt will beco,nc chhf of the new fire department under !he 
ptovision:; of the recent cii'il su<'ice law and he will ue pto!ccled by the p,m:i:;ions of this law. 

CoL"QIB"l"ti, OHio, December 23, 1!)}3. 

HaN. R. E. ::\lYGATT, City Solicitor, Conneaut, Ohio. 

DE.\R Hm:-Your favor of Xovember 10, 1!)13, is received, in which you 
inquire:--

"The city of Conneaut is about to change from a voluntePr fire department 
to a paid department. 

"The volunteer department exists under authority of sections 62 and 63 
of the codified ordinances of the city of Conneaut. 

"Section 62 provided "the fire department shall consist of one chief, one 
first assistant chief, and one second assistant chief, one fire warden etc.' 

"Section 63 of the codified ordinances provides for four different com
panies, and specifies the number of members in each company, together with 
the salary to be paid to the chief, other officers and volunteer members of 
the fire department. 

"The city council has recently passed an ordinance to reorganize the fire 
department, and change the same from :J, volunteer to a paid department. 

"This ordinance will go into effect soon, and l submit for your opinion 
the following question: 

"Does the chief of the fire depa.-tment who is now acting as such chie f 
in the volunteer department, continue in office nJter the organizing of the 
pair! department, or does the mayor have a right to appoint another person 
chief of the paid department?" 

It appears that the volunteer fire department bus been organized by ordinance of 
counciL The chief of the volunteer department receives a salary, the amount of which 
is not given. 

The office of chief of the fire department is n. regularly created position of the city. 
The fact that the incumbent may not give all his time to the service of the city is not 
deci~ive n.s to his right of protection undet the civil service law. 

The first question to be determined is whether the chief of the volunteer fire de
partment, organized by ordinn.nce of council, was protected by the municipal civil 
service law, recently repealed. 

Section 4377, General Code, provides: 

"The fire department of each city shall be composed of n. chief of the fire 
department and such marshals, assistant marshals, firemen, telephone and 
telegraph operators as are provided by resolution or ordinance of council. The 
director of public safety shall hn.ve the exclusive management and control of 
such other officers, surgeons, secretaries, clerks, and employes as are pro
vided by ordinance or resolution of council." 
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This section creates the position of chief of the fire department where such de
partment is maintained by the city. No distinction is made as between a volunteer 
and a paid fire department. 

Section 4484, General Code prior to its repeal in 103 Ohio Laws 713, provided: 

"Nothing herein shall prevent the dismissal or discharge of any appointee 
by the removing board or officer except that the chiefs and members of the 
police and fire departments and of the sanitary police shall be dismissed only 
as provided by law and the appeal therefrom shall be made to the civil service 
commission under such rules as the commission may adopt." 

By virtue of this section the chief of the fire department was protected in his 
position by the civil service law. No distinction is made as between the chief of a 
paid department and the chief of a volunteer department. The terms of the statute 
are broad enough to include both classes of chiefs. 

It is my conclusion therefore, that where a volunteer fire department is organized 
by ordinance or resolution of council, and a salary fixed for the chief of such depart
ment that such chief is protected by the civil service law. 

The fire department has been changed from a volunteer department to a paid 
department. The position of chief of the fire department is retained in the new ordi
nance. In fact the statute prescribes the position of chief. 

The duties of the chief under the paid department will no doubt be greater than 
under the volunteer department. The general character of the duties, however will 
remain the same. 

The reorganization of a department by ordinance of council and the repeal of the 
former organization ordinance does not deprive the incumbents of their positions, 
where the same positions are provided for in each ordinance. The instant one ordi
nance becomes effective the other ceases to be operative. There is no interim. 

In the present case there is a chief of the fire department provided for in the old 
ordinance and also in the new ordinance. This .is independent of the statute, which 
provides for a chief. 

The chief of the volunteer department is protected by the civil service law and 
this protection will follow him into the paid department. 

I am of opinion, therefore, that the chief of the volunteer department will become 
the chief of the new paid ·department under the provisions of the recent municipal 
civil service law, and the provisions of the new civil service law protect him m that 
right. 

Section 31 of the state civii service law, 103 Ohio Laws 713, provides in part: 

"All officers and employes in the classified service of the state, the counties, 
cities and city school districts thereof holding their positions under existing 
civil service laws, shall when this act takes effect be deemed appointees under 
the provisions of this act." 

The mayor, therefore, has not the right to appoint another person chief of the 
paid fire department. 

Respectfully, 
TIMOTHY S. HOGAN 

Attorney General. 



A...'-'"XUAL REPORT OF THE ATTOR~"'"EY GE:ti."'"ERAL. 1611 

673. 

~I"GXICIPAL ELECTIOX-CITY CO"GXCIL-Q"GALIFICATIOXS OF ~IE~I
BERS OF A CITY COUXCIL. 

1. TVhae a pusan a former resident of a city who has resided out of that ct1y for a 
period of more than one year, aud returns to this city within one year before election and is 
elected to the city council, such person is not eligible to hold the office of councilman for the 
reason that the law requires that he be a resident of his city for a period of one year before 
his election as councilman. 

2. Where at the time of his election to the city council a person who is a member of 
the board of health of his city and did not resign as a member of said board until after his 
election, the fact of l.is not resigning his office as member of board of health does not pre
t•ent him from being eligible to office of councilman of his city. 

CoLUMBus, OHio, December 27, 1913. 

Hou. ELMER E. BoDEN, City Solicitor, Barberton, Ohio. 

DEAR Sm:-Under date of December 3 you requested my opinion upon the fol
lowing propositions: 

"First: At the recent municipal election, November 4, Joseph ~IcCarty 
was eiected councilman from the first ward for the city of Barberton. It now 
appears that, although Mr. McCarty was formerly a resident here and at one 
time a member of the council, he had been living in Ashtabula county for 
more than a year prior to about April or May of this year, and that he just 
returned to Barberton about that time. I am also advised that he voted in 
Ashtabula county at the election one year ago. 

"The question now arises as to whether or not he is eligible to the office 
of councilman. 

"Second: At the same election Albert Ling was elected councilman 
from the third ward for said city. At the time of his election ::\ir. Ling was a 
member of the board of health of said city, and did not resign as a member of 
such board until after the election, namely, on November 12. 

"The question also arises as to Mr. Ling's eligibility to the office of coun
cilman." 

The qualifications of a city coundlman are set forth in section 4207, General Code, 
as follows: 

"Councilmen at large shall have resided in their respective cities, and 
councilmen from wmds shall have resided in their respective wards for at 
least one year next preceding their election. Each member of council shall 
be an elector of the city, shall not hold any other public office or employment 
except that of notary public or member of the state militia, and shall not be 
interested in any contract with the city. A member who ceases to possess 
any of the qualifications herein required, or removes from his ward, if elected 
from a ward, or from the rity, if elected from the city at ltirgc, ~r.r.U forthwith 
forfeit his office." 

I have had occasion, in several instances, to construe the requirement as to resid
ence of a city councilman as the same is intended by this statute, and have always 
taken the view that the residence required is actual and not constructive or merely 
legal residence. In other words, it means residence of a different character than that 
required by the election laws. The purpose of this requirement as to residence is to 
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secure the election to council of persons who are actual residents of, and familiar with 
the territory they are elected to represent. 

I am, therefore, of the opinion that l\Ir. J\1"cCarty, not having resided in the ward 
for which he was elected, for a period of one year prior to his election, is not eligible to 
the office of councilman. 

It will be observed, that one of the other qualifications of a councilmv.n is that ha 
"shall not hold any other public ofiice or employment, except that of notary public or 
member of the state militia." 

Most of the reported cases, in which this provision has been construed, involved 
the validity of the election or appointment to another public office or employment, of 
a person who was already serving as councilman. The leading reported cases involv
ing the validity of the election to the office of councilman, of a person who, at the time 
of such election, held one public office, are Commissioners vs. Cambridge, 7 0. C. C., 
72, and State ex rei. vs. Gv.rd, 8 0. C. C., N. S., 599. In the former, the court heid: 

"A member of a board of work-house directors of a municipal corporv.
tion is an officer, and holds an office, within the meaning of the constitution, 
and is ineligible to the office of councilman in such corporation, under section 
1681, revised statutes, while holding such office of work-house director; and 
his election and induction into the office of councilman while holding the office 
of, and acting as, such work-house director, is illegal and void." 

On page 82 of the opinion, it is said: 

"In Stv.te ex rei. vs. Kearns, supr<t, it was held that the appointment 
of a member of council to another office, does not work an abandonment of 
his office as councilman, but that the appointment to such other office is 
a,b,solutely void; and we think the converse of this is equally correct-that 
the election to the office as councilman of one who, at the time of his election 
and indu·ction into such office, holds another office in the corporation, is abso
lutely void, when there is no abandonment of such other office." 

You will observe that the language of the syllabus is qualified by the phrase 
"when there is no abandonment of such other offir.e." The court, in effect, held that 
where the incumbent of the other office relirlquished the same before assuming his 
duty as a member of the city council, he d'id not forfeit the latter office. 

In the Gard case, the court held: 

"The inhibitio:n against the holding of another public office or employ
ment, found in section 120 of the municipal code (revised statutes, section 
1536-613), relating to the qualifications of councilmen, is not limited to other 
office or employment by the municipality, but extends to all pti;blic office or 
employment." 

The following langu·age of the opinion is significant: 

"We are of the opinion that at no time between his election and the 
hearing of this case did Fred Shearer have the qualifications of a· member of 
council provided and required by section 120 of the municipal code. He held 
the public office of school examiner and the public employment of superin
tendent of one of the Hamilton public schools before the election and contin
uously during the entire time of his pretended incumbency as member of 
council * * * " " 
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The facts of these cases were different from the facts presented in your case, in 
that at the time the councilmen involved in them had entered upon the duties of their 
office, and when the action that was the principal subject of contention was had, the 
respective councilmen were holding another office in violation of the prohibition of the 
statute against the same. They had already forfeited the office of councilman. In 
your case, the man elected to council has resigned from the board of health, prior to 
his entering upon the former office. 

In neither of these cases did the court hold that if the councilmen in question had 
ceased to hold the other incompatible office~ at the time of their entering upon their 
duties as counrilmen, and when the action complained of was taken, they would forfeit 
their office a'l councilmen. Because the farts in your case are different from the facts 
of the two cases above cited, I do not regard these rases as being in point. 

It will be further observed that the prohibition of section 4207, goes to f!le holding 
by a member of a city council of any other public office or emr:Joyment. That section 
does not say that a candidate for the office of rouncilman cannot hold any other public 
office or employment, nor that the election of a person to the office of councilman would 
be mvalidated by reason of his holding another public office or employment at the 
time of such election. 

In the case of School District vs. Dilman, 22 0. S., 194, the court recognized the 
principle that ineligibility existing at the time of election or appointment to an office, 
is not a bar to the assumption of the office, providing the ineligibility is removed prior 
to the taking of the office. That was a case involving the right of a teacher, who had 
no certificate to teach, as required by the statute then in force, to recover compensa
tion under a contract of employment, the teacher having received such certificate 
prior to assuming his duties. 

The court in the opinion say: 

"The law (S. & S. 707, section 7) forbids the employment of a teacher 
who has not a certificate. The teacher is not 'employed' within the meaning 
and intent of this provision, until he engages in the discharge of his duties as 
teacher." 

So in this case, a person elected to the office of councilman, cannot be regarded as 
holding the office until he has qualified and acts in that capacity. 

The general rule on this subject is laid down in a note to the case of State of 
Washington ex rei. vs. Howell, 41 L. R. A., N. S., page 1119, as follows: 

"The earlier cases upon this question are collected in a note to Bradfield 
vs. Avery, 23 L. R. A. (N. S.) 1228. 

"As shown by that note, a part of which is quoted in the dissenting 
opinion in State ex rei. Reynolds vs. Howell, the greater ni.unber of cases take 
the view that eligibility to an office relaces to the time of entering upon the 
office rather than the time of election or appointment. 

"The later cases tend to strengthen this view of the question rather than 
otherwise." · 

Decisions of courts of numerous states are cited and the great majority of them 
sustain the principle stated in the note. 

See also note to Bradfield vs. Avery, 23 L. R. A. (N. S.) 228. 
Inasmuch, therefore, as l\lr. Long has resigned from the board of health, I am of 

the opinion that he is legally eligible to the office of councilman to the city of Barberton. 
Yours very truly, 

TIMOTHY S. HoGAN, 

Attorney General. 
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(Village Solicitors.) 
9. 

MUNICIPAL CORPORATIONS-POWER TO ISSUE BONDS TO LAY ADDI
TIOXAL WATER ::\lAIN FOR USE WHEN OLD MAIN IS OUT OF 
COMMISSION, AS A PROTECTION AGAINST FIRE. 

Under the power granted by section 8619 to extend and enlarge the waterworks of a 
village, a village which receives its water from another village may issue bonds to lay an 
additional main to be used when the old main happens to be out of commission, as a means 
of fire protection, and providing such action is done within the tax limit and in compliance 
with the provision of law in relation to the issuing of bonds. 

CoLUMBus, OHio, December 19, 1912. 

HoN. GoRDON C. KINDER, V.illage Solicitor, Bridgeport, Ohio. 

DEAR Sm:-Your letter of November 25 in which you state: 

"Bridgeport owns a line of water mains but does not own a pumping 
station, and i;he reservoir that it has has never been used by it. It gets its 
water supply from the city of Martins Ferry, which adjoins it, the inhabitant; 
of Bridgeport that take water paying the same rate that the Martins Ferry· 
citizens pay to the city of Martins Ferry, under a twenty year contract be
tween the municipalities, executed in 1901. Wben the village of Bridgeport 
laid its water mains it issued bonds called 'Water Works Bonds.' 

"My U'nderctanding of the definition of 'water works' is that water works 
is a system for the collection, preservation and distribution of water, and if 
this is a correct definition, has the village the power, under the statutes, to 
bond itself to put down an additional main, to be used when the old main 
happens to be out of commission and as a means of fire protection?" 

Section 3619, General Code, reads: 

"To provide for a supply of water, by the construction of wells, pumps, 
cisterns, aqueducts, water pipes, reservoirs and water works, for the protec
tion thereof, and to prevent unnecessary waste of water, and the pollution 
thereof. To apply moneys received as charges for water to the maintenance, 
construction, enlargement and extension of the works, and to the extinguish
ment of any indebtedness created therefot·. 

Under this section the village has power to provide a supply of water by any of 
the means mentioned, and as your inquiry really ends with the query as to whether 
the council may make provision for a water supply, in advance of a failure of present 
means, I am .constrained to the opinion that it has such power, either as an original 
proposition, as when it made the contract mentioned, or as a precautionary and pro
tective measure, for use as a means of fire protection, and as an enlargement or exten
sion of its present works. 

Of course it has to be done within the tax limit of the village and in compliance 
with the provisions of law in relation to the issuance of bonds. 

J can see, therefore, no reason why bonds may not be issued and the additional 
main put down, but would suggest that it be done for the purpose of "enlarging and 
extending the water-works of the village." 

Yours very truly, 
TIMOTHY S. HooA..""', 

Attorney General. 
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17. 

IXITIATIYE AXD REFEREXDU:.\I-BOXD ORDIXA..'\CE I~'YOLYES EX
PEXDITL'RE OF ::.\IOXEY AXD IS Sl"SPEXDED. 

Inasmuch as the ordinance proriding for the iss•dng of bonrlu 1:n tl,c sum of 5100,000.0(1 
for cemetery improvements, specifies a lial:tility ultir,wtely to be paid by the lax payer, such 
ordinance inmlccs the apwdilure of monty within tl,e ,;zw11ittg of the iai!ia!ice ourl. 
uferendum a111l undu stclion 4J27...;J may not be declared an emergency measure, but 
must remain sw;pended for sixiJ days. 

CoLUllBus, Onro, January 2, 1913. 

Ho~. E. P. WrL:IIOT, Solicitor, Chagrin Falls, Ohio. 

DEAR Sm:-L"nder date of December 4th yeu advised me as follows: 

"On November 7, 1912, the council of Chagrin Falls village pJsscd an 
ordinance declaring it to be necessary to purchase and provide ln.nd to en
large and improve the cemetery, and levied a tax in the sum of 810,000 on 
all the property in the village for that purpose, and in the ordinance declared 
it to be an emergency measure." 

You then submit for my opinion the question whether the ordinance in question 
is subject to :1 referendum vote of the electors upon a proper petition filed by the electors 
with the clerk of the village as provided by section 4227-2 n,nd 4227-3 General Code. 

In n,n opinion heretofore rendered to the lion. Don J. Young, Prosecuting Attorney, 
Norwulk, Ohio, under dute of September 16, 1911, wherein the question was asked 
as to whether an ordinance providing for an issuance of bonds in the sum of ::110,000.00 
for the purchase of :1 fire engine, which ordinance authorized the expenditme of the 
money for that purpo8e, was within the Initiative and RE'ferendum Act, I gn,ve it as 
my opinion that the same was within such uct for the l'ea:;uu that it involved the ex
penditure of money. In your case, however, it n,ppear~ thnt the ordinance in question 
simply declares it necessary to purchase and provide land to enlarge and improve the 
cemetery, and to levy a tax on the property within the village for that purpose, and 
further provides for boml:; in anticipation of receipts of such tax levy, neverthele;-s, it 
has been held by various common pleas court~ throughout the state that :1 bond ordi
nn,nce was an ordinance involving the expenditure of money, and consequently, was 
such an ordinance under the Initiative and Referendum _A("t cs would not become 
effective in le~s than sixty days. While it is true thnt the ordinan('e in question itself 
does not expend the money, yet it seems to be the policy of the le&isla!ure that the 
eectors shall be permitted to decide for themselves if they so desire what expenditures 
shall be made in a munic·ipa!ity and since the ordinance in question wonld create by 
the issn:m('c of bonds for the purpose specified a liability ultimately to be paid by the 
tax payers of the municipality Fince the fund raised by such bond orrlinance can be 
used for no other purpose thn,n the purpose specified by the ordinance, I am of the 
opinion that the same would be con,iderei as an ordinance involving the expenrliture 
of money, consequently, since section 4227-3 specifically deelttres that such n,n ordi
nance cannot be declared an emergency measure, I am of the opinion that the ordi
nance in qnE'stion is subject to a referendum vo~e of the electors on a proper petition 
filed with the clerk of the village. 

Very truly yours, 
· TmoTHY S. HoGAN, 

Allomey General. 
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37. 

TAXES AND TAXATION-BONDS SOLD TO SINKING FUND TRUSTEES 
PRIOR TO JANUARY 1, 1913, ARE EXE-;viPT FR0:\1 TAXATION AS 
PER CONSTITUTIONAL AMENDMENT. 

Section 3913, General Code, speaks of the sale of bonds other than to the trustees of the 
sinking fund, and thereby discloses that the issuing of bonds to the sinking fund trustees, 
under section 3932, General Code, constitutes a sale thereof. 

Therefore, when such bonds are issued to the sinking fund trustees prior to January 
1st, 1913, they must be considered "at present outstanding," within the meaning of proposal 
32 of the constitutional amendment, providing that bonds at present outstanding of the 
city, village, etc., shall be exempt from taxation. 

CoLUMBUs, OHIO, DectJmber 13, 1912. 

HoN. JAMES I. BoULGER, Solicitor, Village of Frankfort, Chillicothe, Ohio. 

DEAR SIR:-1 have your letter of October 4, 1912, in which you inquire: 

"What will be the status of bonds as to taxation if they are sold to the 
sinking fund trustees prior to January 1, 1913? If the municipality sells them, 
they will have to be advertised for thirty days, which will not be the case if 
the 11inking fund trustees would sell them, but whether or not that rule obtains, 
the important matter to be decided is whether bonds taken over by the sink
ing fund trustees before the first of the year are 'issued' so as to prevent the 
constitutional amendment applying to them, or does issuance mean the 
delivery of the bonds to those members of the general public who desire to 
purchase them? In other words, are the bonds issued before the village 
officials, viz., the sinking fund trustees dispose of them?" 

Proposal 41, submitted and adopted at the election held September 3, 1912, reads: 

"The several amendments passed and submitted by this convention 
when adopted shall take effect on the first day of January, 1913, except as 
otherwise specially provided by the schedule attached to any of said amend
ments." 

Proposal 32 provides for taxing all property, 

"excepting all bonds at present outstanding of the state of Ohio or of any 
city, village, hamlet, county or township in this state, or which have been 
issued in behalf of the public schools of Ohio and the means of instruction 
connected therewith, which bonds so at present outstanding shall be exempt 
from taxation." 

In as much as the proposition takes effect upon January 1, 1913, the words "at 
present outstanding," as twice used must be held to mean January 1, 1913, and there
fore bonds sold prior to that date come within the exception and exemption. 

Section 3922 General Code provides as follows: 

"When a municip1l corporation issues its bonds, it shall first offer them at 
par and accrued interest to the trustees of the sinking fund, in their official 
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capacity, or in ca;;e there are no such trustees, to the officer or officers of such 
eorporation hn\'inp; charge of its debts, in their official capacity." 

It 11ill be seen that the bonds must first be offered to the sinkinp; fund tru;,iee,; ut 
par and accrued interest, :.:.nd as provided in section 3923 it i;; only after failure of the 
persons named in ~ec·tion 3922 to take the bonds that they muy be public·ly offeree! 
for sale. 

In :m~wer to your query u~ to whether the boncb arc i>'~ned before the sinUu;; 
fund trustee;; di~po;;e of them, I would eu 11 attpntiun to HCl'tion 3924, c;ener:• l Coch•, 
where it re::cls "s'IIcs of litJJifi!; o!hc r than to the trll<tcr.; of the ~in kin~ fund of the l'ity 
or to the boanl of l'OillllU,,iOitl'l'' of tlm ;.ill king fund oft he C'ity ciehcol di,iriC't :.1~ he;·cin 
authorizecl by mty mn11idpd cor1Joration, ~hull be to thP hi~hc.,t unci bcbt bidder, e,c•." 

InusmuC'h :·~ thi~ hC'C'tion trP:tls the tuki'tf.; of the honol" by 1lcc hinkinr:; fund trnhtPC',; 
as a sale, I holt! the bonds ate i>suecl when tnken by :mel dcliwred to the trustees of 
the sinkin1-( fund, and therefore, if taken by the f'inking fund tru4ecs prior to .Ja.nuary 
1, 1913, are exempt from taxation. 

In a recent opinion it was held by tlti::; depa.t1ment th:.lt when bonds are offered 
to and taken up by the sinking fund trustees, the trustees may not hold the proceeds 
to be paid out by them as needed by the city, but must pay the purchase price of the 
saii!e to the treasurer on delivery of the bonds. 

46. 

Yours very truly, 
TDIOTHY S. Hoax~, 

Attorney General. 

VILLAGES-POWER TO FL'XD IXDEBTEDXESS-XECEHi::liTY FOR CERTI
FICATIOX OF CLERK THAT FUNDS ARE IX TREASURY AXD XOT 
APPROPRIATED TO OTHER PURPOSES-POWER OF VILLAGE TO 
ISSUE XOTES. 

Under Sections .'3916 and :1.917, General Code, rnuuicipal coiporations are authori~ecz 
to fund or refund existing valid and binding obligations. This power cannot extend to 
notes issued under sections ,'J91.J and 3915, General Code, for the reason that such notes 
must be paid in accordance with these sections, out of the general ru·e1we fund of any fiscal 
year and out of special assessments respectively; notes issued, however, for valid and existing 
indebtedness may be refunded by issuing bonds therefor wuler sections .'3916-17, General 
Code. 

By virtue of section 3806, General Code, a 1illage clerk may not lawfully certify that 
money to meet a given expenditure is in the treasury, not appropriated for any other pur
pose, when council has uot specifi<:d a fund by appropriation for the purposes contemplated. 
If council ha;; failed to appropriate for salaries or fi.ced charges, but has appropriotcd 
fur general expenses, the clerk may certify for the purpose of paying salaries that the funds 
in his possession are not appropriated to any other purpose, unless it is clear that it is the 
intention of council that salaries are not to be paid from such funrls. 

When coun~il has failed to make an appropriation for salaries they may be compelle,z 
~~w~-~m~ • 

CoLmmus, OHIO, November 21, 1912. 

lioN. 0. H. STEWART, Solicitor, Village of Mt'ddleport, Ohio, Pomeroy, Ohio. 

DEAR Sm-I beg to acknowledge receipt of your letter of Xovember 7th, request
ing my opinion upon the following questions: 

"1. :\Iay a village council issue "deficiency" bonds for the purpose of 
taking up notes issued by the village? 
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"2. ~fay the village clerk lawfully certify that the money to meet a 
given expenditure is in the treasury, not appropriated for any other purpose, 
when the fixed salaries are sufficient to exhaust the appropriation and the fund 
as well?" 

Answering your first question I beg to state that the only "deficiency?' bonds 
which may be issued by council are those which are issued under section 3931, General 
Code, subject to a vote of the people. I t:J.ke it that you do not have such bonds in 
mind, but that you refer to the funding or re-funding bonds issued under section 3916 
General Code, which provides as follows: 

"For the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation the corporation is unable to pay at maturity, 
or when it appears to the council for the best interests of the corporation, the 
council thereof may issue bonds of the corporation or borrow money so as to 
change but not to increase the indebtedness, in such amounts for such length 
of time an'd at such rate of interest as the council deems proper, not to exceed 
six per cent. per annum, payable annually or semi-annually." 

Section 3917 of the General Code is to be read in connection with the foregoing 
section, which provides in part as follows: 

"No indebtedness of such municipal corporation shall be funded, refunded, 
or extended, unless it shall first be determined to be an existing valid and binding 
obligation of the corporation by a formal resolution of the council thereof. * * " 

Your letter does not clearly describe the nature of the notes which are outstanding 
in the case you submit. I have no hesitancy in advising, however, on the authority 
of Newton vs. Toledo, 18 Circuit Court 756, which you cite, and upon the plain lan
guage of section 3917, that bonds may not be issued under section 3916 for the purpose 
of taking up notes that were themselves not issued under specific authority of law. 
This is because if the note3 themselves were not so issued they do not constitute a 
"valid and binding obligation of the corporation." The only authority of munici
palities to issue notes is found in sections 3913 and 3915, General Code. The first 
section authorizes notes to be issued in anticipation of the general revenue fund in 
any fiscal year. Such notes should have been discharged as therein provided out of 
money received from taxes at the next succeeding settlement. Similar authority is 
given to issue notes under section 3915 in anticipation of the collection of special assess
ments. The assessments themselves should be sufficient to discharge such notes. I 
think it is obvious that neither one of these sections authorize the issuance of notes 
which can be refunded under section 3916. 

Section 3916 itself, however, does authorize the issuance of notes in that it pro
vides that council may "issue bonds " "' " or borrow money." Once notes are 
issued under this section they may be refunded under the same section. However, 
the notes issued under section 3916 must themselves represent a valid and existing 
indebtedness of the municipality. No such indebtedness can be created without 
observiug the .requirements of section 3806, General Code, which provides in effect that 
no obligation shall be incurred unless the clerk shall certify that the money required 
therefore is in the treasury, and not appropriated for any other purpose, etc. Al
though you do not so state, I assume that the notes of which you speak were issued 
for current expenses in violation of section 3806. If that is the rase bonds cannot 
be issued to take them up. 

Answering your second question, I beg to state that the same involves a consid
eration of sertion 3806 which has just been cited. That section provides as follows: 
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"No contract, agreement or other obligation involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order for 
the expenditure of money be pu~sed by the council or by any ho:ud or officer 
of o municipal corporation, unle"s the auditor or clerk thereof, first certifies to 
council or to the proper board, us the case may be, that the money required 
for such contract, agreement or other obligation, or to pay such appropriation 
or expenditure, ih in the treasury to the credit of the fund from which it is to 
be drawn, and not appropriated for any other purpose, \Yhich ceriificate l'hall 
be filed and immediately recorded. The sum bO certified ~hull not thereafter 
be considered unappropliatcd until the corporation is diseharp;ed from the 
contract, agreement or obligation, or so long as the ordinance, resolution or 
01der is in force." 

This section should be read in conjunction with sections 3797 et seq., which pro
vide for semi-annual appropriations for each of the ~everal objects for which the munici
pality must provide and in ronnection with section 5649-3d enacted in 1911 as a part 
of the Smith one per cent. law, so-called, which has supplanted certain provisions of 
these sections in part. In the same connection section 4285, General Code, which spec
ifies the duties of the village clerk must be read. This section provides as follows: 

"The auditor shall not allow the amount set aside for any appropriation 
to be overdrawn, or the amount appropriated for one item of expense to be 
drawn upon for any other purpose, or unless sufficient funds shall actually be 
in the treasury to the credit of the fund upon which such voucher is drawn. 
When any claim is presented to him, he may require evidence that such 
amount is due, and for this purpose may summon any agent, clerk or employe 
of the city, or any other person, and examine him upon oath or affirmation 
concerning such voucher or claim." 

From all these sections the following appears to be the duty of the village clerk: 
He may not pay out any money whatever unless an appropriation has been made. 

If appropriations have been made to cover the fixed charges, which should have been 
done, I cannot understand how any question of the sort which you submit could pos
sibly arise. If council has not been in the habit of makin:~ appropriations at the 
beginning of each half yearly period it has violated its duty and the auditor has violated 
his duty in paying out any money to any person whether for fixed charges or not. 
In other words, if proper appropriations have been made to cover salaries and other 
fixed charges then, of course, the money so appropriated cannot be considered "not 
appropriated" within the meaning of· section 3806, s-upra. If, on the other hand, 
council has made no such appropriation for any purpose then the clerk is not auth
orized to make any certificate whatever or to pay any money to an); person, but must 
hold the funds in his possession intact until council has made an appropriation. 

If, again, council hrs failed to appropriate for salaries and other fixed C'harges, 
but has appropriated for general expenses, then the clerk is not bound to take co;?;
mzance of the amount of such fixed charges, but so long as the duty of council in the 
premises has not been discharged he may certify that the funds in his possesbion, 
though insufficient to meet such chaq;es, are not appropriated for any other pmpose. 
Unless it is clear that it is the intention of council that salaries are to be paid from sueh 
an appropriation for general expenseR, it would be the duty of the clerk not to pay 
any salary vouchers. In the meantime, however, council might be compelled by man
damus to make some appropriation for salaries. 

Yours very truly, 
TIMOTHY S. HoGAN, 

AUorney General. 
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121. 

FRAXCHISE-CONTRACT BY l\IUXICIPAL CORPORATION WITH PUBLIC 
UTILITIES FOR FIRE HYDRAXTS, IXVALID, IX ABSEXCE OF AUTH
ORIZATION OF ELECTORS IX ACCORDAXCE WITH STATUTES. 

On June 19, 1902, section 2484, Revised Statutes, required that a contract by a munici
pal corporation for water for fire purposes should be authorized by the electors. A con
tract entered into, therefore, on that date, without such authorization, is illegal and void, 
and in accordance with the authorities in Ohio, the court will leave the parties as it finds 
them. 

CoLU:IIBUs, OHIO, February 6, 1913. 

HoN. 0. H. STEWART, Solicitor of Village of Middleport, Pomeroy, Ohio. 

DEAR Sm:-Your letter of December 30, 1912, recites: That on ::\Iay 16, 1899, 
the village of .Middleport granted a franchise for twenty years, to The P. and M. Water 
Company, to establish and maintain a waterworks system in said village; that no con
tract was entered into at the time for service to the city or private consumers; that 
no prices have been fixed by ordinance or contract, up to this date, for service to private 
consumers-the company charging therefor at pleasure; that at the date of said fran
chise, said village was not financially able to contract for fire hydrant service, but said 
company, in section 8 of the aforesaid franchise, had agreed to contract at any time, 
within the limit thereof, to furnish the same at 840.00 each, per year. 

This was the situation up to June 19, 1902, when the village, by ordinance con
tracted with the water company to take sixteen fire hydrants at $40.00 each, per 
year, during the life of the franchise-about seventeen years. This contracting ordi
nance was never submitted to, or ratified by, a vote of the electors of the village; but 
the municipality has been paying for said hydrants until within a few months past. 

Your letter then concludes as follows: "The one question upon which I would 
ask an opinion is this: Is the contract (ordinance), passed June 19, 1902, valid or not?" 

On June 19, 1902, when your village entered into this contract with the water 
works company, the law on the subject was as follows: "Any municipal corporation, 
except cities of the first grade of the first class, shall have power to contract with any 
individual or individuals, or any other incorporated company for supplying water for 
fire purposes, or for cisterns, reservoirs, streets, squares and other public places "ithin 
the corporation limits, or for the purpose of supplying the citizens of such municipal 
corporation with water for such time, and upon such terms as may be agreed upon, 
provided, that no sueh contract shall be executed or binding upon any such municipal 
corporation until the same shall hal'e been ratified by a vote of the electors thereof, at a 
special or general election, etc." (Section 2434 Revised Statutes.) 

The above section was carried into the General Code, and is now section 3981 
thereof, and is still in force. 

From the reading of this statute, it is apparent that the attempt of the village 
of l\Iiddlep01t to contract with the water works company, without submitting the same 
to the electors for ratification, is without authority of law and void. 

No contract has ever been made that can be enforced. It was void from the 
beginning; and at any time the village could have refused to pay for the hydrants. 
The mere fact that the village has paid for senice up to this time, does not compel it 
to do so any longer. If the contract was never valid, it was never binding on either 
party; and the courts will leave the parties thereto in the situation in which they have 
placed themselves, by granting relief to neither. 

The manner of contracting for water supplies for a village is regulated and con-
trolled by statute, and nothing is left to inference. -
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This whole question is fully covered in the 60 0. S. page 406. There the county 
commissioners entered into a contract "\\ith a bridge company to construct a bridge. 
The bridge was construeted and used by the public; but the contract therefore was not 
entered into according to tltc terms of the statute. The supreme court refused to grant 
any relief and the bridge company lo<rt all its time, labor r.nd money expended in the 
constructing of the bridge. 

In the 65 0. S. 220, in the syllabus, the supreme court says: "Persons dealing 
with officers of municipalities must ascertain for themselves and at their o-v:n peril 
that the provisions of the ~>iatut!'s appliC'uble to the making of the contract, a::;reement, 
obligation, or appropriution have been complied with." The supreme court in this 
case also decided that ::;ince April 8, 1876, there is no implied municipal liability ex 
con traclu in thb ~tate; and thnt no eontrads can be entered into hy municipalities 
otherwio.e thnn as pro\ided by statute. 

The doctrine of strict compliance with the statute, before :1 municipal corpora
tion can be bound by a contract, is further cnuncin.ted in the 58 0. S. 558, n.nd 61 0. 
S. 288. Without fmiher discussion, I am of opinion that the contmct of :Middle
port with the water works company for hydrants, not having been ratified by u. vote 
of the electors of said village, is void, and cannot be enforced. 

131. 

Very truly yours, 
TnlOTHY S. HoGAN, 

Attorney General. 

COUNCIL-POWER TO RESUBMIT AT SPECIAL ELECTION QUESTION OF 
ISSUING BONDS IS DISCRETIONARY. 

The power of council to submit to the electors the question of issuing bonds, under 
sections 3942 and 3943, General Code, is a discretionary one, and whether or not such 
question may be immediately resubmitted, when the bond issue has been defeated, rests 
with the discretion of council and may not be interfered with in the absence of fraud, cor
rupt motive or flagrant abuse of discretion. 

CoLUMBUS, Omo, March 13, 1913. 

HoN. E. R. YouNG, Legal Counsel, Ripley, Ohio. 

DEAR SIR:-Under date of February 25th, you request my opinion upon the 
following question: 

"The council of a village, under sections 3942 2nd 3943, G. C., having 
submitted the question of issuing bonds at a special election for the purchase 
of gas and electric works, and s:Jme having failed to carry, can the council 
proceed at once by resolution and notice and again submit the proposition 
to the voters?" 

Section 3942, General Code, is as follows: 

"In addition to the authority granted in section one (1) (G. C. section 
3939) of this act and supplementary thereto, Lhe council of a municipal cor
poration, whenever it deems it necessary, may issue and sell bonds in such 
amounts, or denomination, and for such period of time and rate of interest 
not exceeding six per cent. annum, as it may determine upon for any of the 
purposes set forth in said se(tion one (G. C. section 3939), upon obtai.mng 
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the approval of the electors of thtl corpopation at a general or special election 
in the following manner." 

The only direction contained in the statutes as to the time at whirh action may 
be taken upon the issuing of such bonds, and the holding of a spe~ial election therefor, 
is contained within the words "whenever it (council) deems it necessary." These 
wotds make the duty entirely a discretiOnary one with the council. 

The rule as to the exercising of discretionary duties by publir officials is stated 
in section 849, Throop on PubliC" Offices, as follows: 

"Doct•ine as to enjoining discretionary power. The rule, with tespert 
to grantmg an injunction, where the matter complained of is left by the law 
to the discretion or judgment of the officer, against whom it is asked, is the 
same, as where any of the other temedies, treated in this chapter, is asked in a 
similar case; namely, that the court will not interfere to review, control, or 
restrain the exercise of the powers by the officer or officers, in whom the law 
has vested the disctetion or judgment to exercise the same. But in thts 
respect, the power of a court of equity to interfere by injunction exceeds 
that of a court of law; for equity will review the exercise of discretionary 
power, which is tainted with fraud, or where it is necessary so to do, in order 
to prevent abuse, injustice, or violation of a trust." 

and also in section 242, Dillon on municipal corporations, in the following terms: 

"Discretionary powers not subject to judicial control. Power to do an act 
is often conferred upon municipal corporations, in general terms, without 
being ac-companied by any prescribed mode of exetcising it. In such cases 
the common council, or goveming body, necessarily have, to a greater or less 
extent, a discretion as to the manner in which the power shall be used. This 
discretion, where it is conferred or exists, cannot be judicially intetfered 
With or questioned except where the power is exceeded or fraud is imputed and 
shown, or there is a manifest invasion of private rights. Thus, whete the 
law or charter confers upon the city council, or local legislature, power to deter
mine upon the expediency or necessity of measures relating to the local govern
ment, their judgment upon matters thus committed to them; while acting 
within the scope of their authority, cannot be controlled by the courts. In 
surh case the deetsion of the proper corporate body is, in the absenre of ftaud, 
final and conclusive, unless they transcend theit powers." 

By the same authority, section 242, it is said that "discretionary powers are not, 
unless in extraordinary and exceptional inst\).nces of gross abuse, subject to judicial 
control." 

Whether or not, therefore, council may proceed at once by resolution and notice 
to again submit a proposition to the voters in the present case, depends upon whether 
or not such action would be a reasonable and judicious exercise of the discretion vested 
in council, and whether or not such is the case depends upon the particular facts of 
the case. It is to be.presumed that council does not act arbitrarily and bases its action 
upon some substantial reason, and its decision may not be considered invalid in the 
absence of evidence of fraud, corrupt motives or flagrant abuse of its discretion. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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134. 

OFFICES IXCO::.\IP.ATIBLE-:\IAYOR OF VILLAGE .AXD ::.\IE:.\IBER OF 
BOARD OF TOWXSIIIP TRL"STEES. 

Inasmuch as, under sec1ion 7177, Gene.-al Co-le, pronirling for the joint action of 
township trustees and a municipal corpam!ion 'in the erecli'ln of a bo1mdary line ,·oad, 
and un1er section J-f02, prori'!ing fOl such joi11t ac!io•t i,L the ueclion of a public building, 
a mayor and a membu of a board of township trustees are ob/igd to represent conflicting 
in(erests, such office may not be held at one and the same time by a single individual. 

The acceplnnce by an nj]irer nf nn office illrlllilpntih!e with fl.e one occupied by him, 
operates to vacate the office held. 

CoLU~IBus, OHIO, :.\larch 12, Hll3. 

Hos. CLJ.FFORD L. BELT, Village Solicitor, Bellaire, Ohio. 

DEAR Sm:-1Jnder date of :\lurch 8th, you request my opinion as follows: 

":\lay the office of a member of a board of township trustees, and the office 
of the mayor of a village situated in the same township, be held by one and 
the same per::;on? If not, if the person was a member of the board of town
ship trustees when elected and qualified as mayor of the municipality in the 
same township, does the person have the right to elect which office he shall 
hold, or is he ineligible to qualify as mayor'!" 

The rule as to incompatibility of public offices is stated in Throop on Public Offices, 
section 33, page 34: 

" 'Offices are said to be incompatible and inconsistent, Ro as not to be 
executed by the same person, when from the multiplicity of bu::;iness in them 
they cannot be executed ·with care and ability, or when, their being subordinate 
and interfering with each other, it induces a prcsump!ion that they cannot be ex
ecuted with impartiality and honesty.' And in Dillon on ::.Hunicipnl Corpora
tions (section 166, note), it is said, that 'incompatibility in offices exists, where 
the nature and duty of the tw:J offices are such as to rewler it improper, from con
siderations nf public policy, for one incumbent to retain both.' " 

and in State vs. Gebhart, 12 Ohio Circuit Court, ~- S., pa~e 275, the court say::;. 

"Offices are considered incompatible when one is subonlinu.te to, or in any 
way a e:heck upon the other, or when it is physic'ally impossible for one person 
to discharge the duties of both.'' 

Section 7177, General Code, is as follows: 

"If a road is established as a part of the line or boundary of a town::;hip 
or municipal corpoJ::ttion, the trustees of such adjoining townships and council 
of such corporation, shall meet at a convenient place as soon after the first :\Ion
day of March as convenient, and apportion such road between the town::;hips, 
or township and corporation, a~ justice and equity requires. The trustees of 
the respectwe townships, ani council of the corp~ralion, shall cause the road to be 
opened and improved accordingly, and shall thereafter cause their respective 
portion to be worked and kept in proper repair.'' 

Section 3402, General Code, providing for the erection of a public building, by the 
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joint operation of the township and the municipal corporation, after an election by 
the people of each subdivision, authorizing the same, provides as follows: 

"If at such election two-thirds of the electors of the township and of the 
village voting, vote in favor of such improvement, the tntstees of such town
ship, and the council of the village shall jointly take such action as is necessary 
to carry out such improvement." 

Under section 4255, General Code, the mayor of a village is required to act as 
president of the council and must preside at all regular and special meetings thereof, 
being permitted a vote in all instances of a tie. · 

The above quoted statutes, providing for the joint action of the trustees of a town
ship and the council of a corporation, in the instances respectively, for the improve
ment· of a boundary line road and the construction of a public building, contemplate 
representation on behalf of both the township and the village. In each case the .duty 
is of an important nature, which clearly would not justify a refusal to act on the part 
of an official, acting either in the capacity of township trustee or of mayor of the village. 
Unless a person endeavoring to act in both capacities should refrain from taking part 
in these proceedings, he would be placed in a position requiring him to act in behalf 
of separate and distinct interests, which the statutes clearly contemplate should be 
represented by separate individuals. 

Whilst recognizing the right of a mayor to withdraw and allow the president pro
tem to act in his place, I am of the opinion that even though the mayor were not to 
be considered a member of the council, the interest and duty devolving upon him, as 
official head of the corporation, is sufficient in itself to justify the conclusion that as 
representative pf the village in these proceedings, he should not, on grounds of public 
policy, be influenced by the practically contrary duties which would be in<'umbent 
upon him as township trustee. The statutes require consultation and agreement in 
both cases, and one individual conld not act in a capacity which would be akin to 
consulting and agreeing with himself. . 

In the investigation which I have made, I have found no other provisions in the 
statutes which point to incompatibility in the duties of these offices, but I am of the 
opinion that the duties imposed by the statutes above quoted, are such as to make it 
impracticable, from considerations of public policy, to permit one individual to repre
sent each subdivision in the negotiations therein provided for. 

You furthermore inquire whether a person elected to both positions, has the right 
to elect which office he shall hold. In this connection, permit me to cite State ex rei. 
vs. McMillan, 15 Ohio Circuit Court, page 165, to the efTect that under the common 
law the accep,;ance of an office, by an officer, incompatible with the first, ipso facto, 
vacates the first. Under this authority a person elected to both the positions men
tioned, may qualify for either and if he qualifies for one and later qualifies for the 
second, the first office would be vacated by his acceptan<'e of the second. 

In conclusion, therefore, I am of the opinion chat one individual cannot hold con
temporaneously both the offire of the townshp trustee and mayor of a village; and if 
he is elected to both he may elect which of the two offices he shall qualify for and hold. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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142. 

VILLAGE COUXCIL }.L\.Y ISSUE BOXDS OXLY TO EXTEXT OF O~'E PER 
CENT. OF TOTAL TAX DUPLICATE WITHO'L"T AT.:'THORITY OF 
ELECTORS. 

CoLU:IIBUs, OHIO, March 7, 1913. 

Ho~. A. J. WoRK!IL\~, Solicitor for the Yillage of Danville, Drmville, Ohia. 

Dr:AR Sm:-I beg to acknowledge receipt of your letter of January 21st, and to 
express my regret at being unable to comply with your request for an e:>rlier answer. 
The le;.;islutive session has resulted in an un uoual prcEsure of business in this office and 
I have fallen considerably behind in my corre~pondence. 

If I understand your letter correctly the following hypothetical statement of facts 
is sufficient for the purpose of showing the question upon which you request my opinion: 

"A village has o, tax rluplicate of three hundred thousand dollars. :\lay 
the council of such a village, without a vote of the electors, incur a bonded 
indebtedness in the amount of fifteen thousand dollars, payable wholly from 
the proceeds of taxation, there being no outstttnding indebtedness of the 
village?" 

The answer to this question must be in the negative. The borrowing power of 
municipal corporations is defined and limited by section 3939 et seq., General Code. 
Section 3940 expressly limits the power of a council to incur indebtedness without a 
vote of the electors to an amount equal to one per cent. of the total tax duplicate in 
any one year. In the case of the village of Danville this amount would be three thousand 
dollars. 

If it is of interest to you I might point out that under the joint operation of sec
tions 3942, 3948 D.nd 3952, General Code, the council could, by vote of the electors, 
issue exactly fifteen thousand dollDrn worth of bonds, to be paid out of general tax 
levies (assuming the duplicate to be three hundred thousand dollart~), and no mol'e. 

149. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNCIL::\IAN WHO :\IOVES FR0::\·1 VILLAGE DISQUALIFIED. 

Inasmuch as a councilman, who moves his family from a village antl resides wilh 
such family the greater part of the time outside of the village, ceases to be an elector, he 
becomes disqualified to hold his seat as councilman, by virtue of section 4218, General Code. 

COLilllBUS, OHIO, April 1, 1913. 

HoN. RoBERT C. ::\IYERs, Solicitor for the Village of New Boston, Portsmouth, Ohio. 

DEAR Srn:-Under date of December 16th you inquire of me as follows: 

"At the last municipal election one, ::\Ir. E., was elected member of the 
village council of Xew Boston, who was then residin~ in said village, living 
in his own property with his family, and has been and is now serving as coun-
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cilman; but within the past 60 days he has moved his family into Porter Town
ship, Scioto County, Ohio, :md is now assisting in operating a saloon in said 
village, and stays a portion of his time in Porter Township, Scioto County, 
Ohio, and the balance of the time at his place of business in same village, 
and as I hnve been informed sleeps about half of the time in the village of 
New Boston, and the remninder of the. time with his family in Porter Town
ship. Person'ally he claims he is a resident of New Boston. The question has 
been raised whether or not he is a legal member of the village council." 

The qualifications of a village councilman are prescribed by section 4218, General 
Code, as follows: 

"Each member of council shall have resided in the village one year next 
preceding his election, and shall be an elector thereof.. No member of the 
council shall hold any other public office or employment, except that of notary 
public or member of the state militia, or be interested in any contract with 
the village. Any member who ceases to possess any of the qualifications 
herein required or removes from the village shall forfeit his office." 

Upon the facts before me, I am of the opinion that Mr. E. has ceased to be a resi
dent of the village of New Boston, as required by section 4218, and he has therefore 
forfeited his office as councilman of said village. 

188. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWERS SIMILAR TO THOSE 
OF DIRECTOR OF PlJBLIC SERVICE CO:XSIDERED-AUTHORIZATION 
OF COUNCIL FOR CONTRACT TO PROVIDE POWER FOR RUNNING 
WATER'i\rORKS PLANT. 

Under section 3619, General Code, council has authority to apply moneys received 
as charges for water, to the maintenance of the waterworks and this power includes the 
right to provide for power to run such plant. 

Under section 4--163, General Code, a village council may levy a lax for such purpose 
where the receipts are insufficient. 

The powers of the board of trustees of public affairs are those formerly resting upon 
trustees of waterworks, but now transferred to the director of public service in cities. 

Under the decision of 11 ulchins vs. City of Cleveland, the words "director of public 
service," and "board of trustees of public affairs" may be deemed interchangeable, and 
the provisions relating to the director of public sen· ice in cities must be held applicable to 
the board of trustees in villages. 

If a contract, therefore, for the purpose of supplying power for the operation of a village 
water plant exceeds 8600 such contract must first be authorized by the village council, after 
which the board of trustees may advertise and enter into the contract and pay the expenses 
for the same out of funds appropriated by council for the purpose, by order upon the village 
treasury. 

CoLt:::u:Bus, 0Hro, April 19, 1913. 

HoN. WAJ,TER S. STE\ EN sox, Village Solicitor, Leipsic, Ohio. 

DEAR S1a:-I am replying to your favor of June 18, 1912, in which you say the 
contract between i:he board of trustees of public affairs and one Cottingham, for fur-
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nishing electric power to run the water works '\\ill expire durin~ the present term of 
said board and the council. You ask the follomng questions, and the proper mode 
of procedure: 

"1. 'Vho has authority to renew this contract, or in other words, whose 
duty is it to provide power for running the water works plunt? 

"2. Can the council, under section 361!) of the General Code, enter into 
a contract for the purchase of electlic power to run said plant? 

"3. Can the bo:1rd of trustee-; of public affuirs, under sections 4361 and 
3961, or any other section of the Gcncrd Code, enter into a contract for the 
purchase of power to run said plant? · 

"4. Should this contract be entered into under the provisions of section 
4328 of the General Code?" 

By virtue of section 3619 G. C., the council has autholity "to apply moneys 
received as charges for water to the maintenance etc., of the works." Electric power 
to run the works falls within the scope of "maintenance" and, hence, council has the 
light to apply moneys so received for said purpose. 

Section 4362 G. C., provides that where water works are owned and operated by 
a village, which receives its fire protection therefrom, and the proceeds from the opera
tion thereof are insufficient to pay the operating expenses, council may levy a tax to 
pay the running expenses of the said plant. 

Section 3960 G. C., provides that money collected for water works purposes 
shall be deposited weekly mth the treasurer of the corporation; and that money so 
deposited shall be kept as a separate and distinct fund. It is further provided that 
"when appropriated by council" it shall be subject to the order of the director of public 

. service, who shall sign all orders drawn on the corporation treasurer a:.;ainst such fund. 
I cite the last three sections to show the origin of water works funds, their separate 

preservation, and that such funds are not under the control of the waterworks depart
ment of cities or villages until council has appropriated the same for that purpose, by 
dinance or resolution. 

It follows, then, that the board of trustees of public affairs in villages does not 
have custody of water works funds, having no treasurer of its own, and only issues 
orders on the corporation treasurer for such bills and accounts as it approves. 

Without a careful examination, comparison and knowledge of the history and 
judicial interpretation of the various statuted of Ohio on the subject of municipal 
water works, some doubts may arise as to the duties, powera and jurisdiction of the 
various statutory officers and boards in the mnintenance and control thereof. 

Chapter 1, Title XII, Divi~Sion IV, and sections 4357 to 4362, inclusive, of the 
General Code, contain the present law on the subject as to both cities and villages. 
These ~tatutes embrace the ol<l laws revbed in different lan:;uuge, and constitute part 
of the :\Iunicipal Code. Section 4357 G. C., under the title "Boards of Trustees of 
Public Affairs" provides that in villages having water works. the council shall establish 
the above named board of three members. 

Section 4361, G. C., says: 

"The board of trustees of public affa,rs shall have all the powers and 
perform all the duties provided in this title to be exercised and performed by 
the trustees of water works, and such othrr duli.es as may be provided by 
law nr ordinance not inconsistent ltcrewitlt." 

In Ellis' :\Iunicipal Code, 5th Edition, Note 1, under the above section, page 598, 
the author, under the title "provisions referred to" clears up the situation as follows· 
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"There are no provisions in Title XII relating to the powers and duties 
of trustees of water works. The general provisions governing the manage
ment of water works are found in Chapter I, Division 4, sections 3955 to 398I, 
inclusive. They provide the powers and duties of the director of public 
service in cities in the management of such works. These sections, however, 
are a revision of various sections of the Revised Statutes (2407 R. S., and 
others), which relate to the powers and duties of trustees of water works; 
and the reference is probably to these sections. 

"Section 205 of the Municipal Code of I902, of which sections 4357, supra 
et seq., are a revision, provides that the trustees of public affairs in villages 
should have all the powers and perform all the duties provided for the 
trustees of water works in sections 2407, 2409 and others of the Hevised 
Statntes. 

"These sections of the Revised Statutes provide for the trustees to manage 
water works, etc. In the revision of the statutes in the General Code, the sub
stance of these provisions is carried in Chapter I, of Division IV, but 'director 
of public service' is substituted for 'trustees of water works' wherever those 
words occur, and thus no provisions are left relating to trustees of water 
works." 

The same doctrine is laid down in Note I, section 3055, G. C., page 388, by the 
same author. 

In the case of Hutchins vs. The City of Cleveland, et a!., decided February II, 
I907, 9 Circuit Court Reports, N. S., page 226, the Cuyahoga Circuit Court, in its 
first syllabus, says: 

"In sections 24IO and 2411, Revised Statutes of Ohio (sections I536-52I 
m}d 522 ·Bates' Annotated Statutes) the words 'trustees' and 'trustees or 
board' include the directors of public service in cities, as well as boards of 
trustees of public affairs in villages." 

This was affirmed by the supreme court, 79 0. S. 478. 

It follows, then, that the words "Director of Public Service" and "Board of Trus
tees of Public Affairs" are interchangeable, where the sense requires it, and hence the 
sections and chapter of the General Code heretofore cited and referred to must be 
constru'ed together, and applied in a practical manner to the questions submitted in 
your letter. 

The council has certain duties to perform in the construction, maintenance, etc., 
of water works, and when these duties are exhausted it devolves upon the director of 
public service, or board of trustees of public affairs, as the case may be, to supplement 
the council's action by managing, controlling and carrying into effect all necessary 
measures pertaining to a complete system of such municipal plant. 

There can be no conflict between council and these directors and boards, pro
vided each keeps within its own jurisdictional domain. 

Let us see what the statutory powers and duties of council, directors of public 
service and boards of trustees of public affairs are, relative to such contracts as you 
mention. • 

Section 4328 G. C., gives the right to the board of trustees of public affairs (by 
the construction heretofore given, although the statute pays director of public service), 
to make any contract relative to any matters under the supervision of that depart
ment, not involving more than 8500. When the expenditure (exclusive of employes) 
exceeds 8500, it shall be first authorized and directed by ordinance of council. When so 
authorized .and directed, the board must advertise not less than two weeks in a news-
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paper of gener-al circulation in the city, and award the contract to the lowest aud best 
bidder. 

You s~y in your letter thrrt the use of electricity for motive power i~ to s:trplnnt 
the old boiler vnd en:cine system. This bein<J; a new fe:~tnre, unci the root pPr :mnn•n 
probably exce:!ding 8500, the manner of procedure should be as follows: Council 
should by ordinance outline and adopt this system, desrribin!': it sufficiently therein, 
and then :1uthorize and direct the board of trustees of public affnirn to advertio;e for bids 
thereon, D.nd to enter into rc contract v:ith the lowest D.nd best hidrler thereon. Council 
should nloo rrp 1!i·u:ld~l ~ s,tfficient fundF to meet the annual exp:-me~ under this contri!.et. 

The poWC'I's of colmf'ilnrc ended when they apprupride the money and authorize 
the bo:.o.rd to mh·ertise-after that the whole matter is jnri~rliPtionrl with the board. 
Council should exercise rare in the appropriation of this fund anrl in p~-·in::; the ordi
n:mce, keepin::; within the saf£><;;unrds of the r-:enernllPws governing ~uch mattuR. 

192. 

Yours very truly, 
TniOTHY S. HoaAx, 

Attorney ieneral. 

LOXGWORTH ACT-LI:\IITATIOXS OX OUTSTAXDii\G I::\'DEBTEDNESS 
OF A VILLAGE DOES NOT IXCLL'DE BONDS WHOSE P.\Y:\IEXT IS 
COVERED BY FUXD IN POSSESSIOX OF SIXKIXG F"UXD TR"UR
TEES, NOR CERTIFICATER OF INDEBTEDXESS. 

Under sections 3939, 394.0, 3941 and 3952, General Code, the total outstanding bonded 
indebtedness of a village rnay not exceed, without vole of electors, two and one-half per cent. 
of the revenues from all properly listed and assessed for laxation lhetein. These limita
tions do not include bonds whose payment is provided for by moneys in the possession of the 
sinking fund trustees, 1. or certificates of indebtedness. 

CoLUMBus, Omo, April 16, 1913. 

lioN. J. W. WATTS, Village Solicitor, Hillsboro, Ohio. 

DEAn Sm: -I beg to acknowledge receipt of your letter of April 9th requesting my 
opinion upon the following facts: 

"The tax duplicate of the villa!!;e of Hillsboro is 83,972,075.00. The out
standing bonded indebtedness amounts to 880,000.00, there hein~ 815,000 
in the sinking fund for the retirement of one of the issues included within 
this aggregate. The villa,q;e is also indebted on certificates of indehtedne~~ 
in the =ount of 83,000. 

"Can the council of the village by an affirmative vote of two-thirds of 
its members, by ordinance, issue and sell bonds for the purpose of resurfacing, 
repairing and improving its streets in the amoun~ of 85,000 without submit
ting the question to the approval of the electors?" 

The geneml power to borrow money for the purpose of resurfacing, repairing and 
improving streets i::; found in paragraph 22 of section 3939, General Code, which I 
need not quo·<e. X or is it to be doubted that:::. munieipal corporation may .nake such 
repairs and improvement~ by p;eneral taxation without a~,c~,:ing any part thereof upon 
1 he abuttin~ property, if this is the purpose. 

Section 39:~9 requit·es an affirmative vote of not less than two-tbirds of the mem
bers elected or appointed to council, and that the action of council be by resolution or 
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ordinance in order that the power of borrowing money thereunder may be properly 
exercised. 

Section 3940, General Code, imposes a limitation upon the exercise of the power 
vested in council by section 3939 in the following words: 

"The total indebtedness created in any one fiscal year by council ·" " 
under the authority conferred in the preceding section, shall not execed one 
per cent. of the total value of all property in such municipal corporation as 
listed and assessed for taxation." 

One per cent. of the total value of all the property in Hillsboro would, under the 
facts submitted by you, amount to 839,720.75. It follows that so far as this limita
tion is concerned the council is not restrained by it .from exercising the borrowing 
power in the manner referred to by you. 

Another limitation upon the exercise of this power is found in section 3941 and 
3952, General Code, which must be read together for this purpose. They provide in 
part as follows: 

"Section 3941. The net indebtedness created or incurred by the council 
under the authority granted it in section one (1) of this act (section 3939 G. C.) 
and in an act passed April 29, 1902 (the so-called Longworth act which was 
the predecessor of present section S939, etc., and was of similar import) 
* * shall never exceed four (4) per cent. of the total value of all property 
in such municipal corporation as listed and assessed for taxation." 

"Section 3952. * * * On and after the first day of October, 1911, the 
said four per cent. limitation shall be reduced to two and one-half per cent. 
* * * and such reduced limitations shall be applied to and based upon the 
value of all the property listed and assessed for taxation in such municipal 
corporation as determined by the .duplicate then or thereafter in force." 

Two and one-half per c-ent. of the duplicate of the village of Hillsboro, as stated 
by you, would amount to $99,300, approximately. This exceeds the entire out-stand
ing indebtedness of the village, as represented by you, but not all of the out-standing 
indebtedness of the village is to be cou'nted in ascertaining this limitation as is apparent 
from the provisions of section 3949, General Code, which is in part as follows: 

"The 'net indebteqness' prescribed in sections three and ten * * " 
of this act shall be the· difference between the par value of the outstanding 
and unpaid bonds and the amount held in the sinking fund for their 
redemption." 

Therefore, the sum of 815,000 being the amount held in the sinking fund for the 
retirement of the water works bonds, referred to by you, must be deducted from the 
total of 883,000, leaving the sum of 868,000 as representing the outstanding indebted
ness of the village, within the meaning of the statutes under consideration. From 
this total of 868,000 a still further reduction must be made because the certificates of 
indebtedness of which you speak are not to be counted in ascertaining any of the 
limitations of the law. The limitations of the Longworth act and its successor, the 
present group of statutes now under consideration, are appliable only to bonded in
debtedness. This is a;::>parent on the face of the statutes. Therefore, the sum of 
865,000 is the sum total of the present outstanrling indebtedness of the village of Hills
boro for the purposes of the limitations of the so-called Longworth act in its present 
form. 

Although section 3948, for reasons which will become obvious, has nothing what-
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ever to do with yonr quP,tion, yet I deem it proper to rall your pt+en'ion to its pro
visions in connection with sr>clion 3fl.32. The ,ioint effect of the.;e ~eciion; is to im!Jo~e 
an absolute limitutiun of fiye per cenL upon the rcmoant of bonds which may t~t r.ny 
time, either with or r.it hout the rppron>l of the electoTI', be out-standing; ur.r!er the 
Lon~;worth act. In UllCClidnir.:·; this lirnita•ion, ho>>ever, the rule of section 39-±fl, 
already referred to, must be arplied. 

I am of the opir.ion, therefore, that not only may the council of the villnc;e of 
Hillsboro by a two-thirdR vote of the members elected thereto, and by ordinance or 
resolution, at the pre5ent time issue bonds in the amount of 85,000 for the purpo~e of 
resurfacinp:, repuirin::; and improving; its strectR, but ulw th::.t the tot:::! amount of bonrlf'd 
indebtedness which mrry be incurred under authority of the Lon;;worth act, so-called, 
by the council of a village at the present time, 'l'·ithout a vote of the p:'DplE', i'l about 
834,000. 

202. 

Yours very truly, 
TniOTHY S. HoGAX, 

Attorney General. 

INITIATIVE A~D REFEREXDUM-ORDIXAXCE PROVIDIXG FOR RE
DATING OF BOXDS FOR:.\IERLY AUTHORIZED BUT :\OW SOLD :.\:IUST 
LAY OVER. 

When by ordinance of council, an issue of bands is authorized to bear the date of 
September 1, 1912, which bonds co1wdl failed to sell, a new ordinance amending the former 
ordinance so as to change the date of said bonds to April 1, 1913, inl'Olces the expenditure 
of money and would come within the initiati1·e and referendum act and be required to lay 
over sixty days before going into effect. 

CoLU11IB'Cs, OHIO, April 5, 1913. 

Hox. C. l\I. B.\BST, Solicitor, Crestlil,e, Ohio. 

• DEAR Sm:- Under date of ,Jamu•ry 10, 1fll3, you state: 

"Last fall the council of the villa~e of Crestlin:J pas~cd an ordinaTlce for 
the issue of bontls, in 11'hich it was reeitcd tlw.~ said bonds 'vere to beor date 
of September I, lfll2. Owin~ to the lateness of the season the bonds were 
not sold. 

"We now dc~ire to awc•al suit! ordinanee so::~ to date the bonds at some 
future timE', say .\ptil I, 1 f113. 

"The ques1ion tlmt ario;e' i,., whether or not ,.,ixi;: days must elapse before 
the amendment to the original on!iiWJH"e woultl beeome effective under ~eC'
tion 4227-2, neneral C()(le. 

"The ~ixty tbys have elttp,,etl from the pnssa<J;e of th ·original ordinance." 

An mdinance sePkiil).': to amPad an ordinonee tlwretofme passed would, us I view 
it, be in effpt'( an original ordinuiH"e, uHd while it P.!l[lE'ar~ thu.t the only purpos£> of the 
arnemlmel1t is to euus!! the IJo,td~ refprn·•l to to hear rlate at a later time than th:.>.t fixed 
by the oril!,inal rm.linUIH'", yet i: would se:·m tiJ me that such new ordinance umenrlinl-!; 
the old ortliuauce woultl be in pffeet the smne W' if nothing; hnd been done under the 
old ordinance and ~ince nn ordin:uwc proYirlin;; for un i~sue of bone!;; would be an 
ordinance involving thP p~;!WlHJitqrp of mo'lE',I' fo;· whir·h the bonds WE're i•~ued, a~sum
ing that the bouds provided for ure <ou;::ht to be i"s~tecl under scdion 3f)39, Gen<'ral 
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Code, the new ordinance amending the former ordinance would in my opm10n be 
required to go through the same formalities as the former ordinance, and would, there
fore, have to lie sixty days before going into effect. 

241. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

REFERENDUM PETITIONS IN MUNICIPALITY-RIGHT OF PETITION
ERS TO WITHDRAW NAMES PRIOR TO CERTIFICATION TO BOARD 
OF ELECTIONS BY CLERK 

It is well settled that names may be withdrawn from a petition at any time before 
jurisdiction is acq1lired thereot·er by the board or officer entitled to exercise the same. 

When a petition for the referendum on a municipal ordinance, therefore, has been 
filed with the clerk of the village, the names may be withdrawn therefrom at any time prior 
to the certification of such petition io the board of elections by said clerk. 

CoLu~mus, OHio, April19, 1913. 

HoN. WILLIAM A. HuNT, Solicitor, Salineville, Ohio. 

DEAR Sm:-Under date of February 1, you inquire as follows: 

"Information in regard to the municipal initiative and referendum sec-
tion 4227-1, 2, 3, 4 and 5, Laws of Ohio, 1911, pages 521-3. · 

"Briefly the facts are these: 'I'wo ordinances were passed by our village 
council within the lust sixty days, one a resolution to pave a certain street. 
Referendum petitions were filed January 28 and 29 with the city clerk by a 
committee; this committee now wishes to withdraw the petitions. Can this 
be done? Or would a withdrawal petition, signed by those who had signed 
the referendum petition, and asking that their names be withdrawn from the 
referendum petition be of any effect? 

"Of course it is granted that the ordinances are such as the referendum 
will apply to." 

There is no provision in the municipal initiative and referendum law providing 
for the withdrawal of names si~ned to a referendum petition. The only provisions of 
such h'.Y relative to the f.ling of pet ilion is found in section 4227-2, General Code, the 
first paragraph of which proyi<les that if "'ithin thirty days after the passage or adop
tion of ::my ordinance, resolution or measure Ly council there ::,hall be filed with the 
clerk of a municipal corporation a petition filed by fifteen per cent. of the qualified 
electors ordering the suhmi~:<ion of such ordinance, resolution or m('a~me to a vote of 
the electors "ithin ten dnys after the filin:?; thereof the clerk shall certify the s~me to 
the board of elections, and in the second paragraph of said section it is provided in 
reference to certain ordinances that upon the filing of a petition signed by fifteen per 
cent. of the qualified electors the clerk shall certify the fact of the filing of such petition 
to the board of elections. 

The right of a petitioner to withdraw his name after signing it to a referendum 
petition has RO far as I am aware not been pa~sed upon by the courts of OJ io. Such 
C'Ourts h:we, ltowe\·er, pa~sed upon the withdrawal of names signed to a petition in 
other matters. 
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In the case of Hays et al. vs. Jones et al., 27 0. 8. 218, the first three paragraphs 
of the syllabus read as follows: 

"1. The board of county commissioners, under the act passed :\larch 
29, 1867, (64, 0. L. 80) as amended March 31, 1868, (8. & 8. 673) and again 
amended May 9, 1869, (8. & 8. 675-6) to 'authorize county commissioners to 
construct roads on the petition of a majority of the resident land owners 
along and adjacent to the line of said roads,' are not authorized to grant a 
final order for making such road improvement, except upon the petition of 
'a majority of the resident land holders whose lands are reported benefited' 
by, 'and ought to be assessed' for the costs of the improvement. 

"2. The jurisdiction of the board of county commissioners to make the 
final order for the improvement, under these statutes, is special, and condi
tioned upon the consent, at the time the final order is to be made, of a majority 
of the resident land holders, who are to be charged with the costs of the im
provement. 

"3. Resident land holders, who have subscribed a petition praying for 
such road improvement, may, at any time before such improvement is finally 
ordered to be made by the board of commissioners, withdraw their assent by 
remonstrance, or having their names stricken from the petition, and after 
withdrawal of consent, such persons can no longer be counted as petitioning 
for the improvement." 

This case holds that names may be withdrawn from such a petition as was in
volved in that case at any time before the improvement is finally ordered to be made 
by the board of county commissioners on the ground that the jurisdictional majority 
must be found in the attitude of asking for the improvement at the time the proposed 
final order is to be made, and that one who has subscribed to the petition may at any 
time before the board makes the final order by remonstrance or other unmistakable 
sign signify his change of purpose, and that his assent is within his own control up to 
the time the commissioners make the final order. 

In the case of Grinnell vs. Adams 34 0. S. 44, the syllabus is as follows: 

"After the jurisdiction of county commissioners, in the matter of laying 
out or altering a county road, has attached by the filing of a proper petition, 
etc., such jurisdiction cannot be defeated by any number of the petitioners 
afterward becoming remonstrants against the granting of the prayer of the 
petition." 

It would appear from a reading of such case, however, that not only had the 
petition been filed but that notice had been given and a certain bond had been ex
ecuted to pay the expenses in case the application failed, which was held to confer 
upon the county commissioners power to act in the premises. In other words, that 
the county commissioners had jurisdiction in the rriatter. It is distinctly stated in 
this case that they do not undertake to overrule the case of Hays vs. Jones, 27 0. S. 218. 

In the case of Dutten vs. Village of Hanover, 42 0. S. 215, which was a case in 
mandamus to compel council of an incorporated village to order an election on the 
question of the surrender of its corporate power upon petition filed by council for 
that purpose the third paragraph of the syllabus is as fullows: 

"While such petition is under consideration and before action thereon 
by the council, signers thereof may withdraw their rr'ames from such petition, 
and if thereby the number of names is reduced below the requisite number, it 
is the duty of the council to refuse to order such election." 

22-Yol. 11-A. G. 
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Johnson, C. J., rendering the opinion of the court, on page 217, says: 

"Did the district court err in holding that persons who signed the peti
tion, could withdraw their names therefrom before action had thereon? 
We think not. When the petition was presented it was the duty of the 
council to take proper steps to ascertain if the signatures were bona fide, and 
if it contained the requisite number who were electors. For that purpose 
the same might be referred to a committee and postpone action until time for 
such examination. Between the time the petition was presented and tLe 
next regular meeting, at which action was had thereon, several signers with
drew tl eir names. This they had the right to d0, the council-not having 
acted thereon. Hayes vs. Jones, 27 0. S. 218. 

"If thE;l council had ordered the election, it may be that petitioners 
could not thereafter defeat an election, nor authorize the council to rescind 
its order, by withdrawal of their names. It was held, they could not do this 
in a road case, after the petition for a road had been acted on, and a report 
of the viewers made. Grinnell vs. Adams, 34 0. S. 44." 

In reference to a petition filed under the Brannock Law for a special election the 
court of common pleas of Lucas county in the case of In re petition for special election 
in Toledo, 2 N. P. n. s. 469, held: 

"Names may be withdrawn from the petition or added to it by the 
filing of a duplicate petition at any time before the order thereon is made." 

In the above case the case of Grinnell vs. Adams, 34 0. S. 44, was distinguished. 
(See page 473.) 

In the case of Cole vs. City of Columbus, 2 N. P. n. s. 563, Black, J., it was held: 

"It is quite true that persons, before the mayor or judge have acted, may 
add their names to or withdraw their names from the petition. (42 0. S. 
215.)" 

In the case of Haynes eta!. vs. Hillsboro, 3 N. P. n. s. 17, the syllabus is as follows: 

"It is the privilege of electors signing a petition for a Beal Law election 
to withdraw their names from the petition, either with or without the con
sent of council, at any time before the election is ordered; and where such 
withdrawals reduce the number of signatures remaining on the petition to less 
than the requisite forty per cent. of the qualified voters, jurisdiction of council 
to order an election is lost." 

On page 27 of said opinion the court states: 

"In 34 0. S. case, jurisdiction had been assumed and action taken, and 
practically only confirmation needed, while in 27 0. S. 218, no action had 
at all been taken and jurisdiction not assumed. Even if '.•e were to give the 
contestees the benefit of all they claim on account of 34 0. S. the 42 0. S. 
215, passes over it and cites 27 0. S. 218; and 42 0. S. case is so clear and 
clean cut in its terms that no room for doubt as to the rule established can 
be entertained." 

In the case of Norwood vs. Board of Elections, 13 C. C. n. s. 465, the court on page 
466 states as follows: 
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"But aside from this we are of opinion that each council not only had 
the right to determine, but it was its duty to determine whether the petition 
presented to it was signed by twenty-five per cent. of the resident electors of 
the territory to be annexed, and that its finding upon this question must 
stand and is final until set aside by some competent tribunal. And we are 
further of the opinion, following the case of Dutten vs. Village of Hanover, 
42 0. S. 215, that up to the time that council took action on the petition, 
any signer had the right to withdraw his name from the petition, and if after 
such withdrawal there was not twenty-five per cent. remaining on the peti
tion, it was the duty of council to reject the same and take no further action." 

It would seem from the list of authorities which I have foregoing cited that the 
question is as to jurisdiction. 

Section 4227-2 General Code provide~ I! certain duty upon the clerk shouid a 
petition signed by fifteen per cent. of the qualified electors be filed with him. It 
would seem to me, therefore, that before the clerk would be authorized to either certify 
the ordinance or the fact of the filing of petition with the board of elections he must 
determine that there are sufficient names signed to such petition to constitute a valid 
petition, and that only after such ascertainment would he be authorized to certify. 
If the clerk has not certified the ordinance or the fact of the filing of the petition to 
the board of elections, I am of the opinion that the names signed to such petition may 
be withdrawn, but that after he has certified the names cannot be withdrawn. 

There is no provision in the Initiative and Referendum Act for a withdrawal 
petition, and consequently, I do not believe that it would have any force or effect. 
Tht> only power vested in those who have signed a referendum petition to withdraw 
their names is exhausted after the clerk has certified to the board of elections. Up 
until that time names may be withdrawn from such a petition. 

242. 

Very truly yours, 
TmoTHY S. HoGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM-ORDINANCE EMPLOYING A VILLAGE 
SOLICITOR, WITHIN. 

An ordinance of council employing a village solicitor contemplates a contract involving 
the expenditure of money, and the same is subject to the municipal initiative and refer
endum law. 

Since the duty of such position depends upon contract, the holder thereof may not bP. 
considered a public officer, and therefore, does not come within the provisions of article 16, 
section 4, of the constitution, requiring all persons elected or appointed to any office in this 
state to possess the qualifications of an elector. 

CoLUMBus, Omo, April 19, 1913. 

HoN. W. A. HuNT, Legal Counsel, Salineville, Ohio. 

DEAR Sm:-I am in receipt of your letter of April 11th wherein you submit for 
our opinion two questions as follows: 

"1. Can section 4227-2, General Code, apply to an ordinance employing 
a village solicitor, and 

"2. Does Article XV, section 4 of the constitution of Ohio apply to the 
employment or appointment of a village solicitor." 
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You refer in your letter to a village solicitor. As far as I am able to ascertain 
there is no legal authority recognizing a village solicitor. 

Section 4220, General Code, reads as follows: 

"When it deems it necessary, the village council may provide legal counsel 
for the village, or any department or official thereof, for a period not to exceed 
tv:o years, and provide compensation therefor." 

It would therefore, appear that the position of legal counsel of the village was one 
that was contractual in its nature. 

Section 4227-2 of the General Code provides that no ordinance, involving the 
expenditure of money shall become effective in less than sixty days and it shall be 
subject to referendum. A contract between the village council and an attorney at 
law employing him to look after the legal affairs of the village or any department thereof 
and fixing the compensation to be paid therefor would, as I take it, be an ordinance 
involving the expenditure of money in that the contract undoubtedly calls for the pay
ment to such legal counsel for the services to be performed by him. Such I:Jeing the 
case, I am of the opinion that such an ordinance would come within the provisions of 
section 4227-2 General Code and would be subject to referendum. 

Second: Your inquiry involves a construction of article XV, section 4 of the 
constitution of Ohio. Such section reads as follows: 

"No person shall be elected or appointed to any office in this state, un
less he possess the qualifications of an elector." 

Since the relation which exists between the legal counsel of a village and the village 
itself is contractual in its nature it cannot be considered as an office, and, therefore, 
would not fall within the provisions of such section and article. 

256. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ELECTRIC LIGHT PLANT-COUNCIL HAS NO POWER TO APPOINT A 
COMMITTEE TO INVESTIGATE-DUTY OF BUREAU OF INSPEC· 
TION AND SUPERVISION OF PUBLIC OFFICES. 

Inasmuch as there is no statutory pro1Jision with reference to electric light plants 
similar to section 3962, General Code, empowering the council of a municipality to appoint 
a committee to investigate water works, such power cannot be exercised by council. Exam
iners of the department of the bureau of inspection and supervision of public offices, how
ever, may make such investigation. 

CoLUMBUs, Omo, April 22, 1913. 

HoN. W. E. CooPER, Legal Counsel, McComb, Ohio. 

DEAR Sm:-I am in receipt of your letter of April 19th wherein you desire my 
opinion as to whether council of a village (having no waterworks but only an electric 
light plant) can appoint a committee for the investigation of books and papers in mat
ters pertaining to the management of the electric light works, by reason of certain 
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neglect of duty or malfeasance on the part of any officer as provided by section 3962 
General Code taken in connection with section 4361 General Code. 

Section 4361 General Code provides: 

"The board of trustees of public affairs shall have all the powers and 
perform all the duties provided in this title to be exercised and performed by 
the trustees of waterworks, and such other duties as may be prescribed by law 
or ordinances not inconsistent herev:ith." 

Since the duties of the trustees of the waterworks in cities have been transferred 
to the director of public service, and the office of trustees of waterworks has been abol
ished this department has held that in section 4361 the words "trustees of water
works" should now be read "director of public service." 

Section 3962, General Code, provides as follows: 

"The council of a municipality in which waterworks are situated or in 
progress of construction may appoint a committee for the investigation of all 
bqoks and papers and all matters pertaining to the management of the water
works, at least once a year, and oftener, if necessary by reason of neglect of 
duty or malfeasance on the part of any officer of the works. Any such officer 
found by such committee so offending shall be liable to removal from office 
by the council." 

Since your inquiry is solely in reference to section 3962, General Code, I have not 
undertaken to examine further to see whether or not there are any other statutes 
which would pertain to the subject. Section 3962, General Code, however, limits the 
right of council thereunder to "appoint a committee for the investigation of all books 
and papers, and all matters pertaining to the management of waterworks." I am un
able to see how said section can be extended so as to include an electric light plant. 

If there is any reason that you feel that an investigation of the management and 
affairs of the electric light plant should be made I would suggest that you take the 
matter up with the Bureau of Inspection and Supervision of Public Offices, which 
Bureau, I do not doubt, upon proper showing made, would be very glad to send one 
of the state examiners there for a special investigation. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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VILLAGES-POWER OF COUNCIL TO DETERMINE METHOD OF LIGHT
ING STREETS-POWER OF BOARD OF TRUSTEES OF PUBLIC 
AFFAIRS. 

The board of trustees of public affairs, section 4361, General Code, conferring when 
the 'powers of boards of trustees of water works, intends to grant to su£h board the powers 
resting upon the directors of public service. Such board also haB such powers as may be 
conferred upon it by ordinance of council. 

Under section 3990, General Code, and relative sections, council has authority to 
determine whether streets are to be lighted by gas or by electricity and may confer upon the 
board of trustees of public affairs, by ordinance, powers exercisible by that board with 
reference to a municipal lighting plant. 

· CoLUMBus, Oruo, April 24, 1913. 

MESSRS. E. H. & R. A. KERR, Solicitors for the village of Tippecanoe, Tippecanoe City, 
Ohio. 

GENTLEMEN:-! am in receipt of your letter of February 22nd, in.which you re-
quest my opinion as follows: · 

"As solicitors of the village of Tippecanoe we write to inquire relative to 
the rights and powers of the council and the board of public affairs relative 
to the changing of the system of lighting in the village. 

"Prior to the first of the year the streets were lif!hted by what is known 
as the arc light sysGem; since said date the board of public affairs has changed 
the system in such a manner that the streets are now lighted by incandescent 
lights. The village council differs from the board of public affairs relative 
to the comparative lighting powers of the two systems, and thus raises the 
question as to which body is entitled to determine the manner in which the 
streets shall he lighted. We have advised the village officers in accordance 
with the law as we construe it, hut fot the satisfaction of both the council and 
the board of public affairs we write to ask your opinion as to which body has 
the right to determine the method by which the streets shall be lighted." 

Section 4357 of the General Code provides as follows: 

"In each village in which waterworks, an electric light plant, artificial or 
natural gas plant, or other similar public utility is situated, or which council 
orders waterworks, an electric light plant, natural or artificial gas plant or 
other similar public utility, to be constructed or to be leased or purchased 
from any individual, company or corporation, council shall establish at such 
time a board of trustees of public affairs for the village, which shall consist of 
three members, residents of the village, who shall be elected for a term of two 
years." 

Section 4361, General Code, provides as follows: 

"The board of trustees of public affairs shall have all the powers and per
form all -the duties provided in this title to be exercised and performed by the 
trustees of waterworks, and such other duties as may be prescribed by law or 
ordinances not inconsistent herewith." 
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There is a manifest defect in section 4361, in that it confers on the board of trustees 
of public affairs of villages all the powers of water works tTWJtees, whereas there are no 
such officers as waterworks trustees mentioned in the code. In my opinion addressed 
to Hon. Allen C. Aigler, village solicitor of Bellevue, I held tha~ the powers of the 
trustees of water works are the same powers now vested in the director of public service 
of cities by sections 3956 to 3981, General Code; and that these powers are the statu
tory powers of the board of trustees of public affairs of villages. I also held in that 
opinion that the board of trustees of public affairs has such powers as may be con
ferred upon it by ordinance of council. 

Referring to sections 3956 to 3981, General Code, I find there is no statutory 
power given to the board of trustees of public affairs in reference to electric light plants; 
and there are no other duties ·prescribed by law for the board of trustees of public 
affairs in reference to a municipal lighting plllilt; but the village council may, by 
ordinance, prescribe their powers and duties in reference thereto. 

Under section 3990 of the General Code and other sections relating to the powers 
of municipal corporations as to electric light plants council have certain duties to per
form in the construction and maintenance thereof. Council has the authority to deter
mine whether the streets are to be lighted, whether by gas or electricity, and the method 
by which this should be done. The board of trustees of public affairs is an admini
strative board, subject to the control and direction of the council; they have only 
such powers and duties as the council prescribes, in reference to a municipal light 
plant. All contracts made for the purchase of arc lights or incandescent lights, and 
all material for the electric light system should be made by council; though it may 
authorize the board of trustees of public affairs to make the purchases for them. 

I am therefore of the opinion that the council has the right to determine the 
method by which the streets of your village shall be lighted 

271. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNCI_L MAY NOT PAY SECRET SERVICE :MEN EMPLOYED BY INDI
VIDUAL WITHOUT ITS KNOWLEDGE OR CONSENT. 

There can be no implied contract against a municipal corporation, and when an 
individual hires detectives for the purpose of apprehending parties guilty of the illegal sale 
of intoxical"ing liquors, without knowledge or consent of council, such person and the parties 
hired by him, so far as the city is concerned, will l1e deemed mere voluntary inter-meddlers 
and will not be entitled to reimbursement from the city. 

CoLmmcs, OHIO, l\fay 19, 1913. 

HoN. W. W. ScoTT, Village Solicitor, Loudomille, Ohio. 

DEAR Sm :-Your letter of May 10, 1913, is received wherein you ask an opinion 
upon the following state of facts: 

"l\Ir. --- of this place presented a bill amounting to :3281.55 to the 
council of this village, and asked the council to reimburse him for that amount, 
claiming that he had expended said amount in l\Iarch, 1913, in employing 
secret service men relative to the illegal sale of intoxicating liquor in Loudon
ville. l\lr. --- bases his claim under section 6139, General Code. The 
money was expended by Mr. --- without the knowledge or consent of the 
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council. Fines have been collected in the sum of $150.00 during the month 
of April, 1913, on account of the illegal sale of intoxicating liquors within 
said village. 

"I would appreciate an opinion from you as to whether or not the council 
can legally reimburse Mr. --- wholly or in part." 

Section 6139, General Code, provides: 

"The council of a city or village, by ordinance, may ·provide for the 
destruction of intoxicating liquor found to have been kept for illegal sale or 
distribution, or implements or vessels used for such illegal sale or distribution. 
Such council may use any part of the fines, collected for the violation of the 
local option law, for hiring detectives or secret service officers to secure the 
enforcement of such law, and may appropriate not more than one hundred 
dollars annually from the general revenue fund for enforcing the local option 
law when there are no funds available from such fines so collected." 

As said by Goldsberry, J., in Powell vs. Ashville, 11 Nisi Prius (N. S.) 369, this 
section plainly confers upon municipal corporations authority to hire detectives to 
enforce the local option law. 

It is to be observed that council may use the fines, or any part thereof, collected 
for the violation of the local option law for hiring detectives or secret service officers, 
and further that when there are no funds available from such fines that an amount 
not exceeding one hundred dollars per annum may be appropriated from the general 
revenue fund for such purpose. So that if your village council had passed ordinances 
providing for the hiring of detectives or secret service officers to secure the enforce
ment of local option laws, and had contracted with such officers, complying with all 
the requirements of law pertaining to such contracts, such detectives or secret service 
officers might be paid in an amount not exceeding the fines collected, if any there had 
been, or to the amount appropriated under section 6139 General Code, from the general 
fund. But as I understand your inquiry council had neither passed any ordinance 
providing for the hiring or contracting with any detectives nor did council or any 
officer of your village even attempt to make any contract with these detectives. In 
fact you state that Mr. ---- on his own motion, and ·without the knowledge and 
consent of council, hired and paid the detectives, and while the result of the activities 
of the detectives enriched the village treasury in the sum of one hundred and fifty 
dollars during the month of April, 1913, this fact attached no liability to the village. 

Even if the detectives performed services for the village without any ·legal con
tract therefor, or at the instance of any of the village officers, but without complying 
with all the necessary requirements of the statute to make a valid contract, they would 
have no legal claim against the municipality, for it is well settled in Ohio that there 
could be no implied contract. (City of Wellston vs. Morgan, 65 0. S. 219.) 

But in the case under discussion there was no contract of any kind with the munici
pality. The contract of the detectives was with :VIr. --- and they were paid by 
him under their contract and assert no claim against the village. Even if the detec
tives had a valid claim against the village and ::\Ir.-- on his own volition, and without 
the knowledge and consent of the municipality, paid the amount agreed to be paid 
for their services, he would not have any claim against the village for th~ amount so 
voluntarily paid. He would be a volunteer. There was no obligation fer him to make 
payment for the village nor did he have any interest which he was obliged to protect. 

In the case of Wormer vs. Waterloo Ag. Works, 67 Iowa, 699 the court said: 

"Where a person is in no manner bound, and on his own motion in the 
absence of a contract or expectation that he will be substituted in the place 
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of a creditor, pays the debt of another he will be regarded as an inter-meddler 
and not entitled to subrogation." 

In Aetna Life Ins. Co. vs. :\liddlepmt, 124 U. S. 534, speaking of the right of sub
rogation the court said: 

"The right is never accorded in equity to one who is a mere volunteer in 
paying a debt of one person to another." 

So it is readily seen that if :\Ir. --- could not be subrogated even in a case 
where the municipality actually owed the debt to the detectives, there can be no pos
sible ground on which he would be entitled to reimbursement either in whole or in 
part for moneys paid out by him to detectives who had no claim whatever of any kind 
against the municipality. It would be a mis-application of funds to make such pay
ment, and any officer doing so would be liable for the amount paid out the same as 
on any other illegal payment. 

I am, therefore, of the opinion that your council is entirely without authority to 
legally reimburse Mr. --- in whole or in part for the amount of money he claims 
under his bill of $281.55. Yours very truly, 

273. 

TIMOTHY S. HOGAN, 
Attorney General. 

COUNCIL:\1:AN APPOINTED BY MAYOR WITHIN THIRTY DAYS AFTER 
OCCURRENCE VACANCY SERVES AS DE FACTO MEMBER,-VOTE 
OF MAYOR IN ACCORDANCE WITH FRAUDULENT PRE-ELECTION 
PROMISE, VOID.· 

When a mayor in contravention of the terms of section 4226, General Code, appoints 
a member of council within thirty days after the occurrence of a vacancy therein, such ap
pointee serves as a de facto member of council merely. All acts performed by him in such 
capacity are valid. 

If a mayor, when casting the deciding vote upon a resolution to dismiss court pro
ceedings in which the village is interested, acts solely in response to fraudulent pre-election 
promises without any regard to village rights, such vote is void. 

CoLUMBUs, OHIO, May 21, 1913. 

RoN. W. 0. WALLACE, Legal Counsel, Columbiana, Ohio. 

DEAR Sm:-Your favor of March 12, 1913, received. You state in your letter 
that on a regular meeting night of the village council, February 14, 1913, D. W. B. 
tendered his resignation as councilman, which resignation was accepted. The mayor, 
having been informed of Mr. B's inten'tion to resign, had present at the meeting Mr. 
R. H. V., and, informing the members of the council that it was his duty to appoint a 
man to fill the vacancy, appointed R. H. V. and instructed council that they had 
authority to confirm the appointment, which council immediately did. you desire to 
know whether R. H. V. is a. legal member of your village council. 

Section 4236 of the General Code provides as follows: 

"When the office of councilman becomes vacant, the vacancy shall be 
filled by election by council for the unexpired term. If council fail within 
thirty days to fill such vacancy, the mayor shall fill it by appointment." 
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Under said section 3246, General Code, it became the duty of council to fill the 
vacancy and the mayor had no authority to make the appointment at that time; his 
act in appointing R. H. V. to fill the vacancy was void, and council could have disre
garded the appointment and filled the vacancy as provided by section 4236. However, 
R. H. V. was appointed by the mayor, and council by appropriate action confirmed 
the appointment and permitted him to act as a member of their body. It appears 
from your letter that shortly after February 4th the council, with R. H. V. sitting as 
a member and participating in the proceedings, passed a resolution to construct a 
general sewer system for your village, all members of the council being present and 
voting in favor of the resolution. You also state that subsequently thereto other 
proceedings were had by council; that the said R. H. V. was present and took part in 
those proceedings, without protest from other members of council. 

Since R. H. V. actually performed the duties of the office of councilman, with an 
apparent right under claim of color of appointment or election, he was a de facto mem
of council :J.nd all his acts were valid; and the proceedings of council, had while he 
was acting as a de facto member, are legal and binding on the corporation, if otherwise 
in compliance with law. Ex Parte Strang, 21, 0. S., 617; Ermston vs. Cincinnati, 
9 Ohio Decisions, 657. 

Having decided that R. H. V. was a de facto member of council, and that his acts 
were legal, it becomes unnecessary to answer your remaining questions, except as to 
the right of council to dismiss the case referred to in your inquiry. 

You state that some time in 1893 council duly passed an ordinance requiring 
sidewalks to be constructed of sawed stone and of a width of eight feet on North Main 
street; that in 1908 certain residents on North Main street laid a seven foot walk and 
secured an injunction restraining the village from tearing up said walk and making 
the same to conform to the ordinance and other sidewalks on said street, which case 
is now pending in the circuit court. You further state that the present council decided 
it was necessary to employ special counsel to try this case in the circuit court, and Mr. 
E. H. Moore and yourself were employed; but that on March 4 one of the members of 
council made a motion to dismiss this action, and council voted-three members for 
the dismissal and three members against it, counting Mr. V. as a member; that the 
mayor cast the decidi~g vote in favor of dismissing the action, 9\lld fnstructed the 
solicitor to have the same dismissed before the circuit court, and that the village pay 
the costs. 

You also state in yo.ur letter that, prior to the election of viUage officers in 1911, 
you were informed that the mayor was soliciting the support of parties, and received 
the assurance of the support of such parties on the promise that if he were elected he 
would guarantee to have the suit dismissed. 

If the council and the mayor acted in good faith, believing it was to the best 
interests of the village that litigation between the village and the citizens who brought 
the action should cease, their action was legal and proper. On the other hand, if the 
mayor, in casting the deciding vote, acted fraudulently, or cast it in order to carry out 
a pre-election promise, without any regard to the village rights, or those of the citizens, 
then, his vote in deciding this question would be void. However, that would be a 
hard matter to establish. I would advise, if you think, the interest of the city demands 
that this case be prosecuted, that you report these matters to the court, who will no 
doubt take proper action thereon. 

Very truly yours, • 
TIMOTHY S. HoTAN, 

Attorney General. 
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286. 

CE~IETERY-BOARD OF TRCSTEES HAS XO POWER TO IMPROVE 
STREET FROXTIXG "CPOX PROPERTY. 

Inasmuch as the statutes do not confer such power, the board of trustees of a cemetery 
in a viUage may not improve a street fronting on its property. 

CoLl:~IBl:'s, OHio, April 29, 1913. 

HoN. K H. :\IcCLl:'RE, Village Solicitor, Medina, Ohio. 

DEAR Sm:-In your Jetter of ~larch 6, 1913, you say: 

"The cemetery grounds in the village of :\ledina are under the c.ontrol 
of a board of trustees consisting of three members appointed by the mayor. 

"The west side of the grounds front upon Spring Grove street and occupy 
the entire frontage upon the east side of said street between E. Liberty and 
E. Washington street. 

"The cemetery board desire to have Spring Grove street improved by 
grading, paving, curbing, etc., but the village council, owing to restrictions 
in the matter of raising taxes do not feel justified in proceeding with the im
provement. 

".More than twenty-one years ago the cemetery board desiring to make 
a better approach to the cemetery moved back their fence a distance of some 
thirty feet along the entire frontage, making the street about sixty feet wide, 
and the public have entered upon and used the same as a street ever since, 
but without any formal dedication or acceptance of the land for street pur
poses by the village. 

"The improvement which it is desired to make, with the exception of 
about six feet in width, will fall wholly within the boundary of the lands 
formerly owned by the cemetery board. 

"The board has on hand a large fund which has been derived from the 
sale of lots and they propose to use a portion of this fund in paying the entire 
cost and expense of the improvement of said street !rom this source. No 
taxes are levied upon the property of the village for the maintenance of said 
cemetery." 
You then ask whether under the above conditions the cemetery board has any 

autho1ity to employ its funds arising from the sele of Jots in making said proposed 
street improvements. 

The duties and powers of cemetery hustees are statutory; and they can do nothing 
by way of expenditure of money which is not expressly covered by the law. 

Section 4178, General Code, gives the cemetery trustees the same power and 
imposes the same duties as the director of public service in cities. 

Section 4162, General Code, says the said director shall direct all improvements 
and embellishments of the grounds and lots, protect a,nd preserve them, etc. 

Section 4165, General Code, gives the director authmity to determine the price 
and sell lots, and. give receipts for the money. 

Section 4166, Gener11l Code, says he shall not charge more for the sale of lots "than 
is necessary to reimburse the corporation for the expense of lands purchased or appropriated 
for cemetery purposes, and to keep in order and embellish the grounds." 

The power to improve sheets in municipal corporations is conferred on the munici
pality by section 3629 of the General Code. 

Section 3714 gives the council P.are, supervision and control of public streets in 
the municipality. 
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The municipal code provides that improvements of streets shall be made under 
the supervision of council; and the assessments for so much thereof as is just, shall be 
made upon the adjoining property. There is nothing in the statutes authorizing 
cemetery trustees to improve streets which belong to the municipality; and they can 
not do so without a statute to that effect. No money can be expended by them except 
as expressly provided for. The money raised from sale of lots must be used only for 
the purposes enumerated in the statutes heretofore quoted; and street improvements 
do not fall within the term "embellishment of the grounds." Any such use of the 
money is a diversion of such funds from the lawful purpose for which the same was 
raised and is not permissible. Yours very truly, 

307. 

TIMOTHY S. HoGAN, 
Attorney General. 

BONDS ISSUED UNDER THE BENSE ACT FOR INSTALLATION OF SEWER 
WORKS AND WATER WORKS UPON ORDER OF THE STATE BOARD 
OF HEALTH, NOT EXEMPTED FROM FIFTEEN MILL LIMIT OF 
SMITH ONE PER CENT. LAW. 

Inasmuch as bonds issued under the Bense act, sections 121,9 and 1261, General Code, 
providing for the installation of sewer works upon the order of the state board of health, 
are not expressly exempted from the fifteen mill limit of the Smith One Per cent. law, such 
limitations may not be exceeded in making levies for the purpose of paying the interest or 
principal of such bonds. 

CoLUMBUS, OHio, May 23, 1913. 

HoN. HARRY A. SMITH, Counsel for the tillage of Caldwell, Caldwell, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of April 18, requesting 
my opinion upon the following question: 

"Under the Bense act, sections 1249-1261, General Code of Ohio, can 
bonds be issued by a village, making the tax rate exceed the 15 mill limit?" 

The sections referred to by you, and known popularly by the name which you 
give to them, were passed in 1908, 99 0. L., 74. They provide in effect that under 
certain circumstances the state board of health may order a municipal corporation 
to install works for disposing of sewage or acquiring a purer water supply. Section 1259, 
General Code, is the only section in the act relating to the financing of such a 
project. It provides as follows: 

"Each municipal council, department or officer having jurisdiction to 
provide for the raising of revenues by tax levies, sale of bonds, or otherwise, 
shall take all steps necessary to secure the funds for any such purpose or pur
poses. When so secured, or the bonds thereof have been authorized by the 
proper municipal authority, such funds shall be considered as in the treasury 
and appropriated for such particular purpose or purposes, and shall not be 
used for any other purpose. The bonds authorized to be issued for such 
purpose shall not exceed five per cent. of the total value of all property in any 

, city or village, as listed and assessed for taxation, and may be in addition to 
the total bonded indebtedness otherwise permitted by law. The question 
of the issuance of such bonds shall not be tequired to be submitted to a vote." 
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It is to be observed that this section exempts the bonded indebtedness incurred 
under its favor from the limitations of the law, but is silent respecting the levy, and 
dispenses with the necessity of a vote on the bonds. There was, therefore, no purpose 
at the time this act was passed to create special leV)ing power. 

The Smith One Per Cent. Law, so called, being sections 5649-2 to 5649-5b, inclu
sive, General Code, was passed in 1911, and in comprehensive language, which I need 
not quote here, imposes limitations upon all levies made by a municipal corporation, 
with certain exceptions; among which, levies for the purposes of the so-called Bense 
act are not included. It is true that some of these exceptions are of levies made for 
purposes such as to replace destroyed county infirmaries or children's homes, etc. 
But the fact that these levies are of 2 nature similar to that of levies for the purposes 
specified in the Bense act merely strengthens the inference that the legislature, in 
enacting the Smith law, did not intend to exclude levies for the purposes mentioned 
in the Bense act from the limitations therein provided for. Having mentioned a num
ber of similar things, and having failed to mention the levies in question, it necessarily 
follows, on familiar principles of statutory construction, that the levy in question 
cannot be regarded as exempted from the limitations in question. 

In short, I know of no reason, save only the fact that proceedings under the Bense 
act are more or less compulsory, upon which it could be claimed that levies for its 
purposes are exempt from the limitations of the Smith One Per Cent Law, or from 
any of them, including even the five mill limit and the ten mill limit thereof, as well 
as the fifteen rrull limit, to which you refer in your question. The suggested reason 
bears on the policy of the legislation, however, and not upon its interpretation. It 
affords, perhaps, grounds for a contention that the levies in question ought to be exempted 
from the Smith law limitations; but it does not afford sufficient ground for holding 
that they are exempt from such limitations in the face of plain statutory provisions 
to the contrary. 

352. 

Very truly yours, 
Tr~IOTHY S. HOGAN, 

Allorney General. 

ORIGINAL MAP EMPLOYED IN INCORPORATION PROCEEDINGS OF A 
VILLAGE MUST BE DEPOSITED WITH AND RETAINED BY COU~TY 
RECORDER. 

Under both sections 3524 and 3530, General Code, which specifically provide for the 
filing with and retention by the county recorder of all papers employedin the proceedings 
for the incorporation of a village, the original map must be left in the county recorder's office. 

CoLUMBUs, OB)O, June 19, 1913. 

HoN. A. M. BRowN, Solicitor, St. Clairsville, Ohio. 

DEAR SIR:-I desire to acknowledge the receipt of your letter of the date of June 
6, 1913, wherein you inquire as follows: 

"As legal counsel for the village of Holloway, Ohio, tl ere has been sub
mitted to me for my opinion the following proposition. 

"When the village was incorporated a map was made and with the peti
tion for incorporation, filed with the county commissioners; and later was 
filed with the recorder for record. Query: Should the original map, after 
record, be delivered to the agent of the petitioners of the village, or retained 
and filed by the recorder in the recorder's office?" 
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In reply thereto I desire to say that section 3517, of Tit. XII, Div. 1, Ch. 2, of 
the General Code, provides that villages may be created and incorporated in the man
ner provided in this title. Section• 3517 of the General Code provides in substance, 
that the inhabitants of any territory laid off into village lots, a plat of which territory 
has been acknowledged and recorded as is provided with respect to deeds, or the inhab
itants of any territory which has been laid off into such lots and surveyed and platted 
by an engineer or surveyor, who certified thereon under oath to its correctness, and 
which is recorded as is provided with respect to deeds, etc., may obtain the organiza
tion of a. village in the manner provided in this title. 

Section 3518 of the General Code provides how the application for such incor
poration shall be made and that the same shall be made by petition to the county 
commissioners as follows: 

"Application for such purpose shall be made by petition, which, except 
as provided in the last preceding section, shall be signed by not less than 
thirty electors, residing within the proposed corporate limits, and addressed 
to the county commissioners, accompanied by an accurate map of the terri
tory." 

Sections 3519, 3520 and 3521 of the General Code, respectively, provide what such 
petitions shall contain; the time and place and the hearing of such petition and the 
giving of notice of the time and place of such hearing; and how such hearing shall be 
conducted and provides the man~:~.er whereby those opposed to incorporation may 
contest the granting of the prayer of such petition. 

Section 3522 of the General Code provides that if such petition is granted by the 
commissioners, then the commissioners shall cause an order to be entered on their 
journal to the effect that the corporation may be organized. 

Section 3523 of the General Code provides that the county commissioners shall 
deliver a certified transcript of their proceedings, together with all of the papers, 
including the map, to the county recorder, as follows: 

"The commissioners shall cause to be entered on their journal all their 
orders and proceedings in relation to such corporation, and they shall cause a 
certified transcript thereof, signed by a majority of them, to be delivered, 
together with the petition, map and all other papers on file relating to the 
matter, to the recorder of the county, at the earliest time practicable." 

Section 3524 of the General Code prescribes the duty of the county recorder in 
reJaticin to such papers, as follows: 

"The recorder shall file the transcript and other papers in his office, and 
at the expiration of sixty days thereafter, unless enjoined as hereinafter pro
vided, he shall make a record of the petition, transcript, and map in the proper 
book of records and preserve in his office the orginal papers delivered to him 
by the commissioners, certifying thereon that the transcript, petition, and 
map are properly recorded." 

In this connection it is to be noted that said section 3524 requires that the ~ounty 
recorder shall preserve in his office the original papers which are delivered to him by 
the commissioners, in accordance with said section 3523, supra, certifying on the same 
that they are properly recorded. Another method for the incorporation of villages 
is also provided by section 3526 of the General Code, which provides in substance 
that a petition for the incorporation of a village may be submitted to the trustees of 
the township, or, if the t~tory to be incorpora.teq is located in more than one town-
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ship, then such petition may be ffied with the trustees of that township in which a 
majority of the inhabitants reside. 

Sections 3527 and 352!) of the General Code provide for the holding of an election 
and the procedure to be followed in holding such election, for the purpose of determin
ing whether or not a majority of the electors residing in such territory are favorable 
to such incorporation. 

Section 3530 of the General Code provides that the trustees shall make a certified 
transcript of their proceedings and deliver the same to the county recorder, together 
with the petition and plat or map, and that said recorder shall make a record of such 
transcript, plat or map in the public book of records, and preserve the same in his 
office, as follows: 

"The trustees shall make a certified transcript of the journal entries of all 
their proceedings and a majority of them having signed it, with the original 
petition and ~lat they shall deliver it to the county recorder, who shall forth
with make a record of the petition, transcript and plat or map, in the public 
book of records, and preserve in his office the original papers delivered to him 
by the trustees, and certify thereon that the transcribed petition and map are 
properly recorded. When the recorder has so made such record, he shall certify 
and forward to the secretary of state a transcript thereof." 

Said sections 3524 and 3530 of the General Code, Supra, are identically alike in 
their provisions in that all the papers including the map shall be recorded with and 
preserved in the office of the county recorder, whether incorporation is accomplished 
through the county commissioners under sections 3517 to 3525 inclusive, of the General 
Code, or through the township trustees under sections 3526 to 3531 inclusive, of the 
General Code. 

For the xeasons that both of said sections, to wit, 3524 and 3530 of the General 
Code, supra, <>pecifically provide that the county recorder shall preserve in his office 
all papers delivered to him, either by the county commissioners or the township trus
tees, as the case may be, and inasmuch as the map is specifically included in the list 
of all the papers to be so delivered by the county commissioners or the township 
trustees to the county recorder-it is the opinion of this department, in direct answer 
to your question, that the original map, after being recorded in the county recorder's 
office, should be retained by the county recorder and preserved in the office of the 
county recorder. 

Yours very truly, 
TIMOTHY S. HooAN, 

Attorney General. 
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357. 

TAXES AND TAXATION-INTEREST IN SINKING FUND LEVIES

AUTHORITY OF COUNCIL FOR BORROWING MONEY-NOTES OF A 
MUNICIPAL CORPORATION. 

1. As between the 1910 tax limitation and the one per cent. limitation, the distinction 
which has been universally adopted is that the lesser in amount must apply. If the levy 
subject to the 1910 limitation exhausts the limitation before the one per cent. limitationis 
reached, then the one per cent. limitation in a sense does not apply. If the levies subject to 
the one per cent. limitation exhausts that limitation, then the 1910 limitation does not apply. 

B. Interest and sinking fund levies, to provide for the retirement of bonded indebted
ness created prior to June 1, 1911, or thereafter, by vote of the people, are not subject to 
the one per cent. limitation, but are subject to the 1910 limitation. 

3. The sole authority of council for borrowing money is found in section 3913, 
General Code. Under the provisions of this section notes may be issued in any fiscal year 
in anticipation of revenue funds, but these notes must not run for a longer period than six 
months. 

CoLUMBus, Omo, June 26, 1913. 

M(R. E. E. JACKSON, Solicitor for the Village of Rockford, Rockford, Ohio. 

DEAR Srn:-I beg to acknowledge receipt of your ietter of June 9th, request
ing my opinion on the following questions: 

"1. Under section 5'649-3, General Code, may there be levied and collected 
in a taxing district an amount in excess of that produced by a rate of ten mills, 
if such excessive amount is within the limitation measured by the taxes levied 
in the year 1910 therein? 

"2. May a council of a village borrow money on certificate of indebted
ness running beyond the ~ucceeding tax distribution period for the purpose of 
purchasing machinery for the water works; or must the borrowing power for 
such purpose be asserted by the issuance of bonds?" 

Sections 5649-2 and 5649-3, General Code, are both involved in answering your 
first question. I quote the material portions of them: 

"Except as otherwise provided in section 5649-4 and 5649-5 of the Gen
eral Code, the aggregate amount of taxes that may be levied on the taxable 
property in any county, township, city, village, school district or other taxing 
district, for the year 1911 and any year thereafter, including taxes levied 
under authority of section 5649-1 of the General Code, and levies for state, 
county, township, municipal, school and· all other purposes, shall not in any 
one year exceed in the aggregate the total amount of taxes that were levied 
upon the taxable property therein of such county, township, city, village, 
school district or other taxing district, for all purposes in the year 1910, pro
vided, however, that the maximum rate of taxes that may pe levied for all 
purposes, upon the taxable property therein, shall not in any one year exceed 
ten mills on each dollar of the tax valuation of the taxable property of such 
county, township, city, village, school district or other taxing district for that 
year, and such levies in addition thereto for sinking fund and interest purposes 
as may be necessary to provide for any indebtedness heretofore in'curred or 
any indebtedness that may hereafter be incurred by a vote of the people. 
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Section .5649-3. * * * If in any year the taxing authorities of any 
taxing district shall desire to mise a less amount of taxes for a particular pur
pose than w'as levied for such purpose in the year 1910, the amount of taxes 
that may be levied for another or other purposes may be correspondingly 
increased; the intent and purpose of this act being to provide the total amount 
of taxes which may be levied in the year 1911 or in any year thereafter, for all 
purposes, shall not exceed in the aggregate, the total amount of taxes levied 
in the year 1910, plus six per cent. thereof for the year 1912, nine per cent. for 
the year 1913, and twelve per cent. thereof for any years thereafter, or, such 
less amount as may be produced by the levy of a maximum rate of ten mills 
on each dollar of the tax valuation of the taxable property therein, of any 
cou·nty, township, city, village, school district or taxing district, for that year, 
whether such taxes be levied for the same or other purposes, except to the 
amount of such levies as may be made for interest and sinking fund purposes 
as provided in section 5'649-2 of the General Code as herein enacted, for 
emergencies as provided in section 5649-4 of the General Code and such 
additional levies as may be authorized by a vote of the people as provided in 
section 5649-5 of the General Code as herein enacted." 

Whether or not the 1910 limitation imposed by these original sections is now in 
force, and whether or not an act passed by the last session of the general assembly, 
amending these sections so as to eliminate therefrom the 1910 tax limitation, has come 
into effect, are questions involved in a case now pending in the supreme court. 
Because of the view which I take of the case, however, it is perhaps not necessary to 
await the supreme court's decision, which, indeed, may be given publicity before this 
opinion reaches you. 

The construction of these sections which has been universally adopted is that 
whichever of the two limitations, as between the 1910 tax limitation and the one per 
cent. limitation, is the lesser in arriount must apply. That is to say, if the levies sub
ject to the 1910 limitation exhaust that limitation before the one per cent. limitation 
is reached, then, the one per cent. limitation, in a sense, does not apply at all; con
versely, if the levies subject to the one per cent. limitation exhaust that limitation 
then, despite the fact that the 1910 tax limitation may be larger in amount, there is 
no authority to violate the former because of this fact, and the latter has no such 
application. 

I beg leave to point out, however, that interest and sinking fund levies, to provide 
for the retirement of bonded indebtedness created prior to June 1, 1911, or thereafter 
by vote of the people, are not subject to the one per cent. limitation but are subject 
to the 1910 tax limitation; so that the two limitations are not upon precisely the same 
thil\IS. It may be that the village, of which you are the solicitor, is required to make 
levies of this sort. If that is the case such levies are not within the one per cent. limit 
at all. The exact application of the proper construction of the above quoted sections 
to your village cannot be stated without full knowledge of the facts. 

Answering your second ques1ion, I beg to state that the sole authority of council 
to borrow money otherwise than in anticipation for special assessments is that found 
in section 3913, General Code. Under this provision the issuance of notes in antici
pation of the general revenue fund in any fiscal year is authorized; but it is expressly 
required that the certificates shall not run for a longer period than six months. There 
being no other provision authorizing the borrowing of money on notes, I am con
strained to advise that while council can, for the purpose you mention, borrow money 
on notes to run for a period of six months, in supposed anticipation of the general 
revenue fund, money cannot be borrowed on notes to run for a period longer than six 
months, or otherwise than in anticipation of such general revenue fund. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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361. 

COUNTY DITCHES-PROPERTY OWNERS IN A VILLAGE MAY NOT 
START DITCH PROCEDURE-JOINT DITCH PROCEEDINGS. 

1. When the boundaries of a municipal corporation become identical with those of a 
township, by strict compliance with the statutes, the municipality may take advantage of 
county ditch proceedings for the purpose of constructing and widening a ditch within the 
municipality. 

2. Prope;ty owners in a village have no right to start ditch proceedings, under county 
ditch provisions, as there is no provision therefor, and they are not permitted to start ditch 
proceedings under municipal law. 

3. Property owners in an adjoining township have no right to compel a village council 
to join with them in a joint ditch proceeding. Under section 6496, General Code, when a 
proposed improvement, which passes through or into a municipality, has been petitioned 
for by the residents outsiqe corporation, the mayor upon being served with a copy of the 
petition and notice of its pendency is obliged to notify the council therefor; whereupon the 
council may confer with the commissioners with regard to such improvement. 

CoLuM'Bus, Omo, July 11, 1913. 

HoN. WILLIAM MATHEws, Solicitor, Village of Bay, Cleveland, Ohio. 

DEAR Sm:-Under favor of December 16, 1912, you requested my opinion as 
follows: 

"In order that we may conform to the practice of other villages, it would 
be a great help if we had your advice on the following: 

"The statutes of Ohio provide minute proceedings for establishing and 
cleaning and widening ditches in townships. This village ceased to have a 
township government when it became a municipal corporation and also became 
a township with .boundaries the same as a village. I have examined the 
statutes, but I can find no provision for the above ditch proceedings, which 
apply to villages. The officials of townships are allowed extra fees for these 
proceedings, but I cannot find that officials of villages have any right to accept 
such fees." 

You then append the following questions: 

1. "In the matter of ditches, is not our village limited to the general 
powers given them in which they have general right to establish proper drainage 

2. "Have the property owners in a village any right to start ditch 
proceedings within the village?" 

3. "Have the property owners in an adjoining township any right to 
compel the village council to join with them in joint ditch proceedings to 
establish or clean or widen a joint ditch?" 

Answering question No. 1, section 35'1.2 of the General Code provides as follows: 

"When the corporate limits of a city or village become identical with 
those of a township, all township offices shall be abolished, and the duties 
thereof shall thereafter be performed by the corresponding officers of the city 
or village, except that just~ces of the peace and constables shall contin'ue the 
exercise of their functions under municipal ordinances providing offices, regu
la~ the disposition of their fees, their compensatiol\j clerks and other 
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officers and employes. Such justices and constables shall be elected at munic
ipal elections. All property, moneys, credits, books, records and documents 
of such township shall be delivered to the council of such city or village. All 
rights, interests or claims in favor of or against the township, may be enforced 
by or against the corporation." 

By this statute, when the limits of a munjcipal corporation become identical with 
those of a township, all township offices are abolished, but the duties thereof are tranll
jerred to the corresponding officers of the municipality, with the exception of the justices 
of peace and constables. 

I have been able to find but two decisions which made comment upon this pro
vision, in any way material to your inquiry. In the case of :\IcGill vs. The State, 
34 0. S., on page 25'1, in construing these acts as they existed prior to the enactment 
of the municipal code, the court said: 

"The act of May 7, 1872, (69 Ohio L. 23) preserves the corporate exist
ence of such township for the sole purpose of electing justices of the peace and 
constables, evidently to meet the constitutional requirement that justices of 
the peace shall be elected by town'ships. But for all other purposes the 
township organization in this class of cities and villages is abolished." 

In the case of Curtiss v. McDougal, 26 0. S. 66, it was held that whem the corporate 
limits of a city or village are identical with those of a township and by statute the 
office of township clerk was thereby abolished, under statutes which provided for 
depositing chattel m·ortgages with the township clerk, such mortgages should be 
deposited with the clerk of such city of village, if the mortgagor lived therein. 

The legislature has conferred ample authority upon municipal corporations to 
establish the necessary drainage within the corporate limits. The mode of govern
ment described for a municipality, wherein the legislative powers are vested in a 
council consisting of representatives of the various portions of the municipality, are 
so entirely different from, and inconsistent with the authority conferred for the con
trol of townships wherein the authorities conferred are vested in three tiUstees chosen 
at random, that it would seem highly improbable when the township lines have become 
identical with those of a municipal corporation and a municipal form of government 
given full sway within a territory, that the accumulative powers applicable to a town
ship could also be intended to be exercised within the corporation. I am of the opinion 
that had such been the intent of the statute, the legislature would have made expression 
of the same in clear; direct and definite terms. The pro¥ision in the statute, therefore, 
transferring duties to corresponding officers must be construed to apply to oniy such 
duties as are necessary and applicable to a change of governmental system. An 
example of such duties is offered by the case of Curtis vs. McDougal in reference to 
the filing of chattel mortgages, which duty was in no wise provided for under a munic
ipal form of government. This provision was to transfer duties; may also be held to 
be applicable to the obligations incumbent upon the municipal officers in reference to 
pending rights, claims and interests against the township. I therefore conclude that 
when the corporate limits become identical with those of a township, the corporation 
is confined to its mdri~cipal powers in ditch procedu"re and that individuals residing 
therein have no powers under the statute providing for prodecure in townships. 

Also as regards your first que.stion, reference should be made to section 6196 and 
section 6496 of the General Code. They are as follows: 

Section 6494. "The council of a municipal corporation, by resolution, 
may authorize the mayor to present a petition, signed by him officially, and a 
bond to the coltnty commissioners, to locate and (:opstruct 11. c;li.tch described 
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in the resolution., or authorize the mayor to sign officially a petition and bond 
for a ditrh to be prese~1ted by parties interested whose lands are without the 
limits of the corpo'ration, wher!ever the improvement will be conducive to 
the public health, convenience, or welfare of the whole or any portion of the 
inhabitants of the corporation. In such case the commissioners shall count 
the mtl/l,icipal corporation as an individual petitioner, and may direct the 
surveyor or engineer to locate the improvement in accordance with the peti
tion, whether wholly within or wholly without, or partly withip and partly 
without, the limits of the corporati01\. The surveyor or engineer, in making 
his schedule of lots and lands, benefited, may enumerate such lots and lands 
within or without the corporate limits, which will receive benJefits to the 
health and welfare of their inhabitants." 

Section 6492. "If the municipal improvement passes through or into a 
municipal corporation, the mU.yor of which has not signed the petition there
for, as provided in the next precedidg section, he shall be notified of the pentl
ency of the petition by be'ing serv'ed with a copy thereof by the county auditor 
at the same time that the county commissioners are required by law to be 
notified. The mayor shall notify the council of the pendency of the petition, 
at its next regular meeting, or, if necessary, call a special meetirtg of the council 
therefor; and thereupon the council shall appoint a committee of its members, 
or the engineer of the corporation, or both, to meet the commissianers, at the 
time an'd place of their meeting and view, n.nd confer with them in regard to 
such improvement.''' 

Under these statutes, as construed by the court in the case of Village vs. Com
missioners, 71 0. S., page 133, individual petitioners, living within the limits of a 
municipality, are excluded from the right of presenting a petition permitted to other 
residents of the cotinty, under section 6446, General Code. 

In the view of the court, under 6494 of the General Code, the only method by 
which a county ditch proceeding could be instigated from within a municipal corpora
tion, would be by a petition signed by the mayor and authorized by the council, and 
when county d1tch proceedings are instituted by property holders living without the 
municipality for the improvement of such a ditch, which is to pass through or into 
the municipality, the mayor of which mttnicipality has not signed the petition, as 
provided by section 6494 of the General Code, that official is to be notified as therein 
provided, and council given an opportunity to confer with the commissioners with 
respect to the improvement. 

The language of the court in this connection appears at pages 138 and 139 as 
follows: 

"By section 2303, revised statutes, power and authority is vested in the 
council of any city or village to provid'e for the construction of ditches for 
necessary drainage within the corporation. And by section 1692, power is 
expressly conferred upon cities and villages within this state, 'to open, con
struct, and keep in repair sewers, drains and ditches' within the municipality; 
and section 2232, revised statutes, authorizes them, for such purposes, 'to 
appropriate, enter upon, and take, private property outside of the corporate 
limits.' From a consideration and comparison of these several statutory 
provisions, giving to each full force and effect, we are led to conclude that the 
manner in which drainage shall be accomplish<d -;vithin the mu.nicipal corpora
tion is a matter primarily, a>nd peculiarly, within the .discretion and control 
of the municipality itself, by and through its legally constitute(! authorities. 
Dayton vs. Taylor's Admr., 62 0. S., 11, and we do not believe that it was the 
purpose or policy of the legislature to confer upon boards of county commis-
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sioner's jurialiction and authority to locate and construct a ditch or drain 
within a municipal corporation, except where such municipality shall petition 
for the same, as provided in section 4483, or when the ditch or improvement 
being constructed by the commissioners, necessarily passes into or through 
the municipality as provided in section 4485." 

I am of the opinion, therefore, that such a municipality may take advantage of 
the county ditch procedure by strict compliance with these two statutes. 

Answering question 2, in view of the answer to question 1, I am of the opinion 
that in the village referred to by you, property owners have no right to start ditch 
proceedings, either under the township or county ditch laws and as there is no pro
vision therefor, they are permitted no right to start ditch proceedings under municipal 
law. 

Answering question 3, I find no statutory provision by which property owners in 
an adjoining township are given any right to compel a village council to join with them 
in joi..nt ditch proceedings to establish or clean or widen a joint ditch. Under section 
6496, General Code, above quoted, however, when a proposed improvement, which 
passes into or through a municipal corporation, has been petitioned for by residents 
outside of the corporation, the mayor upon being served with a copy of the petition 
and notice of its pendency, is obliged to notify the council thereof, whereupon the 
council may confer with the commissioners with regard to such improvement. 

364. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOND ISSUE-ASSESSMENT-INTEREST ON BOND ISSUE-COMPUTING 
INTEREST ON BOND ISSUE-SINKING FUND. 

lVhen bonds are issued in anticipation of the collection of an assessment in an amount 
considerably greater than the amount of the assessment as it subsequently develops and the 
proceedings have been had in good faith, the interest on the entire issue of bonds is properly 
chargeable against the property oumers as a part of the assessment. In computing interest 
so charged, there may be taken into consideration the anticipated earnings of the excessive 
amount paid into the sinking fund in the manner provided by section 8804, General Code, 
and invested in the manner provided by law. 

CoLUMBus, OHIO, July 9, 1913. 

HoN. CILTON H. STOLL, Village Solicitor, London, Ohio. 

DEAR Sm:-1 beg to acknowledge the receipt of your letter of June 29th in which 
you submit for my opinion the following question: 

"The village of London has issued in anticipation of the collection of 
special a.'ssessments to pay the property owner's portion of paving a certain 
street, bonds in the amount of $16,000. Subsequent to the issue of these 
bonds it has been discovered that the actual assessable cost of the improve
ment, exclusive of the interest on the bond indebtedness aforesaid will amount 
to only about $12,000. In determining the total cost of the improvement 
upon the basis of which assessments are to be made, should interest on the entire 
$16,000 of the bonds issued in anticipation of assessments be included therein; 
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or must the interest to be included in the porUon of the costs to be assessed
against the property owners be limited to that upon the sum of 512,000?" 

I have stated the question as I understand it to have arisen in your mind. That 
is, I understand that the whole 816,000 of bon.ds has been issued in anticipation of the 
collection of the special assessments alone, and that the money borrowed to meet the 
village's one-fiftieth of the enthe cost and cost of intersections and paving in front of 
public places, etc., is separately provided for by a different bond issue. My opinion 
will be written upon this understanding. 

Section 3896 General Code, which you cite, seems to me clearly to furnish on its 
face an answer to your question. It provides in part as follows: 

"The cost of any improvement contemplated in this chapter (i. e. the cost 
assessable again"st property owners) shall include * * * interest on bonds, 
when bonds have been issued in anticipation of the collection of assessments, 
and any other necessary expenditure." 

In connection with which section must be read certain other sections. For 
example section 3932 provides: 

"Premiums and accrued interest received by the corporation from a sale 
of its bonds shall be transferred to the trustees of the sinking fund to be by them 
applied on the bonded debt and interest account of the corporation, but the 
premiums and accrued interest upon bonds issued for -special assessments shall 
be applied by the trustees of the sinking fund to the payment of the principal 
and interest of those bonds and no others." 

Section 3817 of the General Code provides: 

"When bonds are issued in anticipation of the collection of the assess
ment, the interest thereon shall be treated as part of the cost of the improve
ment for which assessment may be made. If such assessment or any install
ment thereof is not paid when due, it shall bear interest until the payment 
thereof at the same rate as the bonds issued in anticipation of the collection 
thereof, and the county auditor shall annually place upon the tax duplicate 
the penalty and interest as therein provided." 

Section 3804 General Code provides: 

"When an unexpected balance remaining in a fund created by an issue of 
bonds, the whole or part of which bonds are still outstanding, unpaid and un
provided for, is no longer needed for the purpose for which such fund was 
created, it shall be transferred to the trustees of the sinking fund to be applied 
in the payment of the bonds." 

In my opinion interest on the entire amount of bonds issued in anticipation of 
the collection of assessments is properly chargeable against the property owners as a 
part of the cost of the improvement for which assessment may be made. 

Section 3817 General Code read in connection with section 3896 explicitly so pro
vides. No statute requires that the amount of bonds shall correspond exactly wil.h 
the total cost, exclusive of interest, for which it may be subsequently ascertained the 
iinprovement may be constructed. It is the evident intention of the statutes that 
the council shall not be required to wait until the actual cost of the improvement is 
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ascertained before issuing the bonds of the municipality; but that an estimate of the 
total cost and the portion thereof to be assessed aga.inst abutting property be first 
made as a basis of the issuance of bonds. The statutes which I have quoted contem
plate the possibility of an estimate too liberal for the actual needs of an improvement 
and provide explicitly what shall be done v.ith the unexpended proceeds of bonds 
issued under such a liberal estimate and with premiums and accrued interest thereof. 

It is clear therefore, that in the absence of fraud, at least, there is nothing illegal 
in the issuance of bonds in anticipation of the collection of special assessments in an 
amount which may subsequently develop to be considerably in excess of the principal 
sum of the assessable costs. When bonds are so issued the municipality becomes 
bound for their payment when due and for the payment of the interest thereon. Its 
obligation to the holders of its bonds is not directly bound up with the obligation of 
the assessable property owners to it. Thus it was held prior to the enactment of 
section 3817, supra, that the interest upon the deferred installments of the assessments 
need not correspond with the interest which the municipality is required to pay to 
the bond-holders; so that if the municipal corporation succeeds in refunding its bonds 
at a lower rate of interest than that for which it was originally bound, the property 
owners are not entitled to participate directly in the benefits of such lower rate of 
interest. Borger vs. Columbus, 3 N. P. n. s. 261. 

It is my opinion, therefore, that when bonds are issued in anticipation of the 
collection of an assessment in an amount considerably greater than the amount of 
the assessment as it subsequently develops, and the proceedings have been had in 
good faith and without fraud, the interest on the entire issue of bonds is properly 
chargeable against the property owners as a part of the assessment. I should add, 
however, that in computing the interest so chargeable there may, in equity, be taken 
into account the anticipated earnings of the excessive amount when paid into the 
sinking fund in the manner provided by section 3804 and invested in the manner 
provided by law. If it should happen that these anticipated earnings should equal 
the interest payable to the bondholders on account of the excessive amount (which 
is improbable) the property owners would, of course, by this method of figuring be 
relieved from the payment of the additional interest. 

417. 

Yours very truly, 
TilllOTHY s. HOGAN, 

Attorney General. 

VILLAGE ORDINANCE VALID WITHOUT M;l\YOR'S SIGNATURE-MAYOR 
OF A VILLAGE HAS NO AUTHORITY TO CHANGE THE WORDING OF 
AN ORDINANCE. 

The signature of the mayor of a village is not necessary to the validity of an ordinance. 
His duty to sign an ordinance is ministerial. The ordinance will go into effect without 
his signature. · 

As a monthly oayroll is similar to any other or_dinance passed by council, the mayor 
has no authority to alter it in any way. It will go into effect without his signature should 
he refuse to sign it. · 

CoLUMBus, 0Hro, July 17, 1913. 

HoN. CHARLEs J. FORD, Legal Counsel, Geneva, Ohio. 

DEAR SIR:-'Under date of July 12th you submitted the following inquiries: 

"First. Whether the signature of the mayor of a village is necessary to 
the validity of an ordinance." 
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"Second. Whether there is anything about a monthly pay ordinan('e 
requiring the mayor's signature to make it valid, it being npthing more than 
an ordinance and being passed by unanimous vote of council and certified to 
by the clerk and whether the mayor has a right to alter the ordinances by 
drawing his pencil through certain items to which he objects." 

The provision in section 4211, General Code, providing that the power of council 
shall be legislative only and that it shall perform no administrative duties whatever 
applies only to cities and does not in any way apply to villages. Consequently, villages 
have not only legislative but administrative powers as well. 

Section 4224, General Code, which applies equally to cities and villages provides 
in part as follows: 

"The action of council shall be by ordinance or resolutions, and on the 
passage of each ordinance or resolution the vote shall be taken by 'yeas' and 
'nays' and entered upon' the journal. * * * *" 

Section 4227, General Code, which applies equally to cities and villages provides 
in part as follows: 

"Ordinances, resolutions and by-laws shall be authenticated by the sig
nature of the presiding officer and clerk of the council. * * * As soon 
as a by-law, resolution or ordinance is passed and signed, it shall be recorded 
by the clerk in a book to be furnished by the council for the purpose." 

Section 4255, General Code, which applies solely to villages, provides that the 
mayor of a village shall be the president of counc,il, and shall preside at all regular and 
special meetings thereof, but shall have no vote except in case of a tie. 

Section 4234, General Code, which provides that every ordinance or resolution 
of council shall, before it goes into effect, be presented to the mayor for approval, is 
limited in its provisions to cities only. Consequently the mayor of a village has no 
veto power over ordinamces and resolutions passed by a village council. 

It is to be seen, therefore, from the above quoted sections that the mayor of a 
village is the presiding officer of council and that it is his duty together with the clerk 
of council to authenticate the ordinances, resolutions and by-laws passed by council 
but that as mayor of a village he has no vote power whatsoever. As it is stated in 
section 4227, General Code, that ordinances, resolutions and by-laws shall be authen
ticated by the signature of the mayor as presiding officer of council the question arises 
as to whether or not the signature of such mayor is necessary to the validity of the 
ordinance. If such signature is necessary to the validity of the ordinance the effect 
would be that the power of a mayor of a village over the ordinances of a village would 
be greater than the powers of a mayor of a city over the ordinances of a city for the 
reason that under section 4234, General Code, on the failure of the mayor of a city to 
approve an ordin;ance within ten days or return it to council with his objertions stated 
such ordinance takes effect in the same manner as if the mayor had signed it. It can 
hardly be doubted that· the provisions of section 4227, General Code, requiring the 
signature of the mayor to ordinances, resolutions and by-laws is directory merely and 
not mandatory. 

In the case of Blanchard et al. vs. Bissell 11 0. S. 96, decided at the December 
term 1860, the sixth paragraph of the syllabus reads as follows: 

"An assessment of taxes made pursuant to an ordinance passed by a city 
council, is not rendered invalid by the omission of the presiding officer of the 
council to sign the ordinance." 
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Scott, J., rendering the unanimous opinion of the court on page 101 states as 
follows: 

"It was further objected, by the same party, that the ordinance which 
was passed by the city council in February, 1853, submitting the question of 
annexation to the vote of the eler-tors of the city of Toledo, was never signed 
by the presiding officer of the council. But if, as the plaintiff below avers in 
his petition, this ordinance was, in iact, regularly passed by the council and 
recorded among their proceedings by the proper officer, we would be unwilling 
to hold that the omission of the presiding officer to attach to it his signature, 
would render the election held pursuant to its provisions wholly void. Its 
validity depends, as we think, upon the fact that it was regularly passed by 
the council, and this fact may be shown by the records." 

and further in said opinion on page 102-3 says: 

"But it is further objected by the petition of the plaintiff below, that the 
ordinance of the city council for the levying of the taxes sought to be enjoined 
was not signed by the presiding officer of the council. We are strongly inclined 
to think that the signature of the presiding officer was not essential to the 
validity of an ordinance of this kind. It is admitted to have been regularly 
passed, by the proper body, and to have been duly recorded by the proper 
(lfficer. And though it be true, that the statute directs him to authenticate 
all ordinances by his signature, it does not follow that his signature is essential 
to their validity." 

This opinion was rendered after the rule of court adopted in 1898 to the effect 
that the syllabus of opinions should be prepared by the judge rendering the opinion. 
This case has been cited with approval in the case of Fisher vs. Graham, I Cincinnati 
Superior Court Report 113 by Taft, J., on page 115 wherein he ~tates as follows: 

"An ordinance was not void because it was not signed by the president 
of the council, if it were actually passed and recorded. (11 Ohio St. 101). 
That was an ordinance for annexation, which was not signed by the president 
of the council. 'Though it be true that the statute directs him to autheati
cate all ordinances by his signature, it does not follow that his signature is 
essential to its validity.' " 

and again in the case of Street Railway Company vs. Street Railway Company 3 Ohio 
Circuit Decisions 504-5 therein the court says: 

"It appeared upon the hearing that the ordinance of :\larch 27, 1889, 
and that of July 28, 1890, copies of which are attached to the petition, were 
never, in fact, signed by the presiding officers of the two branches of the 
council. The names of these officers were signed thereto before publication 
by the city clerk, in conformity with a custom and practice of long standing. 
It was objected that as reason of this omission, and for many other causes 
suggested upon the hearing, the ordinances were invalid; that the clerk had 
no authority to record them, and that the record book in which they had 
been recorded was not, as to these ordinances, competent evidence. The 
journals of botli branches of the council, showing the due passage of the two 
ordinances, were offered and received in evidence. The court overruled the 
objections of counsel for plaintiff in error, and permitted the record of the 
ordinances to be given in evidence. It is now insit:,ted that in this particular 
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the court erred. We think that the court committed no error in receiving 
this evidence. Revised Statutes, sections 1693, 1699; Blanchard vs. Bissell 
11 0. S. 96, 102-3; Chase vs. Hunter decided at the present term of this 
court." 

The entire question has been summed up in the 21st American and English Ency
clopedia of Law, Second Edition, 965 as follows: 

"The true rule undoubtedly is that where the mayor or presiding officer of 
the city council is required simply to sign ordinances, and it is apparent that 
his act is ministerial in its nature and required merely to furnish evidence 
of the authenticity of the enactment, and the idea of approval is not involved, 
the requirement is directory only, and an omission to comply therewith will 
not render the ordinance invalid. But where a requirement that the mayor 
shall sign ordinances is couched in such language or appears in such a con
nection ·as to make it apparent that such signature is required as evidence 
of his approval, the requirement i.s mandatory." 

See Dillon on Municipal Corporations 607; McQuillan on Municipal Ordinances 149 

It has also been summed up in 25 Cyc 357 wherein it is said: 

"Laws and charters providing that the mayor shall sign ordinan'ces and 
resolutions are of such variant tenor or have received ~uch different construc
tion that they can scarcely be reconciled or harmonized. In some cases 
where signing seems to be treated as the equivalent of approval, the rules 
stated in the preceding section are followed. In others where the signing 
seems to be for the purpose of certification rather than approval, the pro
visions are held to be directory rather than mandatory, and lack of signature 
does not vitiate the measure, although in some jurisdictions lack of signature 
invalidates a by-law. 

There can be no doubt that under the statutes of Ohio the provision that the 
ordinances and resolutions and by-laws passed by council shall be au'thenticated by 
the presiding officer and the clerk in so far as such provision relates to ordinances, 
resolutions and by-laws passed by a village council is not in order to give the mayor 
any right of approval or disapproval of such ordinances. This is clearly shown from 
the fact that the provision that every ordinance or resolution of co~pcil shall, before 
it goes into effect, be presented to the mayor for approval under section 4224 General 
Code, is by the provision of such section itself applicable only in cities. Consequently 
the signing of village ordinances by the mayor thereof is solely for the purpose of veri
fication and not for approval. 

A case exactly similar to the question submitted by you is found in Common
wealth vs. Williams, 120 Ky. 314, the first paragraph of the syllabus of which is as 
follows: 

1. "Ordinances, Validity, Adoption, Publication. Approval by mayor. 
Under Kentucky statutes, section 3638 part of charter of cities of the fourth 
rlass, which provides that 'an o~dinance shall be signed by the mayor, attested 
by the clerk, and published at least once in a newspaper in said city • • * 
and shall be in force from and after the publication thereof.' It appearing 
that the mayor of cities of the fourth class has no veto power, the council is 
the legislative body of the city, and an ordinance of such city is valid when 
passed by a vote of at least three members of the council and published, 
although it may not have been signed or approved by the mayor." 
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The evidence showed in that case that the mayor of the city in question had not 
sign& the ordinance at the time that the offense charged in that case was committed, 
and, therefore, that the ordinance was not then in force. It further appears that the 
veto power had not been conferred upon the mayor and the court on page 319 after 
stating the rule set forth in 21 American and English Encyclopedia of Law, supra, says: 

"It will be observed, from the provisions of the statute above quoted, 
that the veto power is not conferred upon the mayor. His only power is to 
preside at the meetings of the council and to vote in case of a tie. The council 
is the legislative body of the city. Ordinances have validity or effect when 
passed by the vote of at least three members of the council and published. 
To hold that the failure of the mayor to sign an ordinance destroys its validity 
would be in effect to confer on him the veto power, withheld from him by 
the statutes; for he could in any case, by withholding his signature, accom
plish the same result as by a veto of the ordinance. This is not the meaning 
or purpose of the statute. Its purpose is simply to provide an evidence of 
the authenticity of the ordinance by the signature of the mayor, and is as to 
this directory only." 

From all of the foregoing I am of the opinion that the signature "Of the mayor of 
a village is not necessary to the validity of an ordinance. His duty to sign an ordi
nance bein'g ministerial only he can of course be mandamused so to do, but the ordi
nance would go into effect without his signature. 

Answering your second inquiry I can see no distinction between what you term 
a monthly pay ordinance, and any other ordinance that is passed by a village council. 
There is no distinction made in the statutes, nor should there be. It is simply an 
ordinance of council of no greater magnitude than any other ordinance of council. 
Since the ordinance would go into effect without the signature of the mayor, and since 
the approval of the mayor is not neccessary or required in any way for village ordi
nances he is without authority to alter in any way an ordinance pa.ssed by council. 
Should he attempt so to do before attaching his signature as required by section 4227 
General Code his act is a nullity and the ordinance is the same after such attempt to 
strike out as before. It is only the mayor of a city by virtue of section 4324 General 
Code who is permitted to approve or disapprove the whole or any item of an ordinance 
appropriating money, and not the mayor of a village. He is powerless to either ap
prove or disapprove any ordinance, resolution or by-law of a village council. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



1660 \'ILLAGE SOLICITORS 
t 

436. 

ORDINANCE LEVYING SPECIAL ASSESS:\1ENTS ON LOTS BOUNDING 
AND ABUTTING ON AN IMPROVE~'LENT OF A STREET BY PAVING 
NEED NOT BE PUBLISHED. 

It is not necessary to publish an ordinance levying special assessments on lots bounding 
and abutting on an improvement of a street by paving, the fact being they are special ordin
ances and not general, and are in reality ordinances adopting an assessment previously 
made, notice of which has been given under section 3895, General Code. 

COLUMBUs, Omo, August 8, 1913. 

HoN. CLINTON H. STOLL, Village Solicitor, London, Ohio. 

DEAR SJR:-1 have your inquiry of August 2, 1913, in which you ask: 

"Is it necessary to publish an ordinance levying a special assessment on 
lots bounding and abutting on an improvement of a street by paving, etc'?" 

Assessments by municipalities are controlled by Chapter 5 Division III, Title XII 
of the General Code, and you will find that notice of passage of the resolution to im
prove shall be served by the clerk of the council upon the owner of each piece of 'prop
erty to be assessed, if residents of the county or if not, or owners cannot be found, 
publication must be made; see section 3818, General Code. 

This does n'ot answer your question, as I understand you refer to an ordinance 
levying the assessments. 

Section 3895, General Code, reads as follows: 

"Before adopting an assessment made as provided in this chapter, the 
council shall publish notice for three weeks consecutively, in a newspaper of 
general circulation in the corporation, that such assessment has been made, 
and that it is on file in the office of the clerk for the inspection and examina
tion of persons interested therein." 

Section 4227 reads: 

"Ordin'ances, resolutions and by-laws shall be authenticated by the sig
nature of the presiding officer and clerk of the council. Ordinances of a gen
eral nature, or providing for improvements shall be published as hereinafter 
provided before going into operation. No ordinance shall take effect until the 
expiration of ten days after the first publication of such notice. As soon as a 
by-law, resolution or ordinance is passed and signed, it shall be recorded by 
the clerk in a book to be furnished by the council for the purpose." 

This question was before the circuit court of Lucas county in the case of Brick Co. 
vs. Toledo, 10 C.C. (N.S.) 137 and it was held there that: 

"It is urged that thereby the report was made a part of the ordinance 
and should have been published with it. It appears that that was not done. 
But we are of the opinion that it was not necessary to publish this ordinance 
at all; so that we need not pass upon the question whether the schedule was 
made a part of the ordinance so that in case the publication of any part of it 
was required, the schedule should be published with it. 
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"Revised statute 1695 requires that: 

''Ordinances of a general nature or providing for improvements shall be 
published in some newspaper of general circulation in the corporation.' 

"This ordinance wn.s not an ordinance providing for an improvement; 
the improvement hn.d been provided for; and it was not an ordinance of a. 
general nature, but was of a special nature." 

To my mind this decision is decisive of the question submitted, is correct, and 
should be followed. 

The answer to your question is: Publication of the so-called assessment ordin
ances is not necessary, the fact being they are special and not general, and are in 
reality ordin.1nces adopting an assessment previously made, of which notice has been 
given under section 3895, G. C. 

468. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 

THE LAW WHICH PROVIDES THAT WO:VIEX SHALL NOT WORK MORE 
THAN FIFTY-FOUR HOURS PER WEEK, APPLIES TO VILLAGES AND 
CITIES, EXCEPT MERCANTILE ESTABLISH:\iEXTS, AND AS TO 
THESE IT APPLIES ONLY IN CITIES. 

Amended section 1008, General Code, which provides that females shall not work at 
certain kinds of employment more than fifty-four hours per week, applies generally to 
villages and cities as to all establishments except mercantile establishments, and as to these 
latter it applies only in cities. 

CoLUMBus, Omo, September 10, 1913. 

RoN. GEORGE W. RosE, Village Solicitor, Glouster, Ohio. 

DEAR SIR:-In your letter of August 6th you state: 

"0. L. 103, page 555 and 556 read as follows in part: 
''Females over eighteen years of age shall not be employed or permitted 

or suffered to work in or in connection with any factory, workshop, telephone 
or telegraph office, millinery, or dressmaking establishment, restaurant or "in 
the distributing or transmission of messages or in any mercantile establish
ment located in any city, more than ten hours in any one day, or more than 
fifty-four hours in any one week, etc.' 

"I take it that it means just what it says, and that the above law will not 
apply to a village. Am I conect?" 

The part section you quote is amended section 1008 of the General Code. This 
section was amended by inserting the following words: 

"or in any mercantile establishment located in any city." 

This was the sole amendment and the intention of the legislature was to make the 
so-called fifty-four hour law applicable to mercantile establishments in cities. There 
was no intention, nor do l think the lt11:i,guage used justifies the interpretation that t~e 
entire law should only be applicable to establishments in cities. It applies generally 
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to villages and cities as to all other establishments except mercantile establishments, 
and as to these latter it only applies to such establishments in cities. 

In making this ruling I am construing the amended law as it no r stands, assum
ing its constitutionality, which I do not pass upon. 

480. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

VILLAGE MAY ISSUE BONDS FOR THE PURPOSE OF SECURING FUNDS 
FOR THE IMPROVEMENT OF ITS WATERWORKS SYSTEM. 

A village may issue bonds, under the Longworth Act, to meet the expenses of drilling 
wells for the purpose of extending, enlarging, improving and securing a more complete 
waterworks system. 

CoLUMBUs, Omo, August 14, 1913. 

HoN. -J. C. MARTIN, Village Solicitor New Vienna, Wilmington, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of July 26, in which you 
request my opinion on the following question: 

"May a village issue bonds under the Longworth act for the purpose of 
securing new wells for waterworks purposes, and producing an additionm 
water supply?" 

Section 3939, General Code, provides that bonds may be issued under the limita
tions of the succeeding sections for the following specific purposes, among others: 

"11. For erecting or purchasing waterworks and supplying water to the 
corporation and to the inhabitants thereof." 

"2. For extending, enlarging, improving, repairing or securing a more 
complete enjoyment of a building or improvement authorized by this section 
* * *" 

It seems reasonably clear to me that if the municipality were originally embark
ing upon the enterprise of securih"g a water supply it would find authority to borrow 
money for that purpose under paragraph 11, above quoted. In the procuring of a 
water supply it would be empowered, of course, to use such means as might, under 
the geological conditions in which it might find itself, seem most desirable, whether by 
the construction of a reservoir, the drilling of wells or otherwise. 

Therefore, it would follow, I think, that the municipality might lawfully borrow 
money under the sub-section above referred to for the purpose of drilling wells for a 
[\eW waterworks, in connection with the other works necessary to complete the entire 
equipment of the plant. 

That being the case, then, I am of the opinion that paragraph 2 of section 3939, 
above quoted, affords sufficient authority fo~ borrowing money for the purpose of 
drilling wells with a view to extending, enlarging, improving and securing a more 
complete enjoyment of the original improvement. 

I am, therefore, of the opinion that a village may borrow money under the Long
worth act for the purpose above referred to. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 
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484. 

VILLAGE COUNCIL :MAY TAKE CENSUS IN ORDER TO DETERMINE 
NU::\IBER OF SALOONS THAT :MAY BE PERMITTED UNDER THE 
LAW. 

The council of a village has authority to take a census in order to determine the number 
of saloons that may be permitted, under the law, and may pay for taking such census out 
of any funds of the treasury not appropriated for any other purpose. 

CoLUMBUs, OHio, August 29, 1913. 

RoN. C. B. ~fcCLINTOCK, Solicitor for Village of Brewster, Canton, Ohio. 

DEAR Sm:-Under date of August 25th, 1913, you advise us that the village of 
Brewster now has a population of approximately six hundred, and that in order to 
determine the number of saloons permissible under the new liquor license law some of 
the membe1s of council insist upon the village appropiiating money so as to take the 
census, and you request our opinion as to whether the number of licenses permitted 
under the new liquor license law is to be determined by the population of the last 
census or the population at the time the license is allowed; also whether or not there 
is anything in the statutes which allow the village to appropriate money to take the 
census at this time. 

Among the municipal powers granted are, section 3625, General Code, to take and 
authenticate a census of the municipa.lity. 

Section 24 of the license act provides: 

"Not more than one saloon shall be licensed in any township or munici
pality of less than five hundred population, nor more than on'e saloon for each 
five hundred population in other townships and municipalities." 

The first paragraph of section 44 of the license act reads: 

"In determining the maximum number of licenses which shall be granted 
in any municipal corporation or township of the state, the license commission
ers shall be governed in determining the population of said political subdivi
sion by any official census which shall have been taken therein within the 
year next preceding that for which licenses shall be granted. If no such official 
census of the population has been taken, the board shall be governed by the 
latest estimates of the United States census bureau." 

These sections make the matter clear and the council has the right to take and 
authenticate a census and the license commissioners are controlled by "any official 
census which shall have been taken therein within the year next preceding that for 
which licenses shall be granted and when no such census has been taken, the license 
commissioners are controlled by the latest estimates of the United States census 
bureau." 

I am of the opinion that council has power to take a census of the village and to 
pay for the same out of any funds in the treasury not appropriated for some other 
purpose. Of course, if desired, the council or license commissioners can procure the 
latest estimates of the United States census bureau und act upon it. 

Yours very truly, 
TnWTHY S. RoGAN, 

Attorney General. 
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487. 

AT THE PRESENT TIME IT IS NOT NECESSARY TO OFFER MUNICIPAL 
BONDS TO THE STATE LIABILITY BOARD OF AWARDS FOR PUR
CHASE. 

The act found in 103 Ohio Laws, 76, has not yet gone into effect, consequently, at the 
present time municipal bonds are not required to be offered for purchase to the State Liabil
ity Board of Awards. 

CoLUMBUs, OHIO, September 15, 1913. 

RoN. JOHN L. CANNON, Solicitor for the Village of Cleveland Heights, Marshall Building, 
Cleveland, Ohio. 

DEAR Sm:-Acknowledging receipt of your letter of August 26, and noting your 
request therein for an early consideration of the question you present, which is as to 
whether or not municipal bonds, after having been offered to the sinking fund trustees 
of a municipality, and having been refused by them, must be offered for purchase to 
the state liabi:lity board of awards (or its successor, the industrial commission) as 
indicated by section 11 of the act found in 103 0. L. 76, therein designated as section 
1465-5.8, General Code, I beg to a.dvise as follows: 

It is true that ~he act which you cite specifically requires bonds which have been 
refus~ by a m~nicipal board of trustees of the sinking fund to be offered for purchase 
to the state liability board of awards. 

Section 11 of the act provides inter alia: 

"And it shall be the duty of the boards or officers of the several taxing 
districts of the state in the issuance a~d sale of bonds of their respective tax
ing districts, to offer in writing to the state liability board of awards, prior 
to advertising the same for sale, all such issues as may not have been taken by 
the trustees of the sinking fund of the taxing district so issuing such bonds; and 
said board shall within ten days after the receipt of such written offer either 
accept the same · * * * or any portion thereof at par and accrued interest, 
or reject such (\ffer in writing; and all such bonds so purchased forthwith shall 
be placed in the hands of the treasurer of state * * * and it shall be his 
duty to collect the interest thereon as the s~me becomes due and payable, and 
also the prirrcipal thereof, and to pay the same, when so collected into the state 
insurance fund. The treasurer of state shall honor and pay all vouchers 
drawn on the state insurance fund for the payment of such bonds when signed 
by any two members of the board, upon delivery of said bonds to him when 
there is attached to such voucher a certified copy of such resolution of the 
board authorizing the purchase of such bonds. * * *" 

I assume that you are familiar with the fact that by the act found in 103 Ohio 
Laws, page 95, and in particular by section 12 thereof, (103 0. L. 97), the newly created 
industrial commission succeeds to the powers and duties of the state liability board 
of awards. 

Whenever the act found in 103 0. L. 76, was intended by the general assembly 
to become effective, I am of the opinion that it is not yet even the law in a complete 
sense. You are doubtless aware that within the ninety days prescribed by Arti<·le II, 
section 1 of the constitution, as amended, after the date when this act was filed by 
the governor in the office of the secretary of state, to wit, March 17, 1913, petitions 
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were filed in the office of the secretary of state for the purpose of ordering a referendum 
thereon. Que;,tions have been railied as to the sufficiency of these petitions, an as 
you are doubtles5 also aware the secretary of Rtate is at present conducting a hearing 
into charges which have been made respecting the petitionR. If a refere'ndum election 
is held upon the petitions which have been presented it v.ill be at the regular election 
in Xm·ember of this year. (Article II, section lc.) 

If upon the hearing now in prog;ress the secretary of state decides that the peti
tions are not suffic-ient, and if his deri~ion be re~arded as finul, then "in such event 
ten additional days shall be allowed for the filing of additional signatures to such 
petition." (Article II, section lg.) 

The initiative and referendum provisions of the constitution while exceedingly 
detailed, d'o not prescribe two t hing;s which are of importance in this connection, viz.: 
The date from which the "ten additional days" shall run, and the date when, and as 
ot which a law, ag:llnst which a petition has been filed, shall go into effect, if the peti
tion be held insufficient. In fc.ct it is not specifically provided by section lc or any 
other section in the new constitution as to when a law which has been referred to the 
people and has been approved by them shall go iu+o effect. Presumably, however, 
the law becomes effective as of the date of its approval by the electors. It is seen, 
therefore, that the act which you cite, and the situation respecting it, at the present 
time, raise a number of very interesting questions which may occasion judieivl inter
pretation of the constitution. In any view of the case, however, the act in question 
is not now in effect, even as a law. The petition chvllengerl is under favor of section 
Ig of Article 11," "presumed to be in all respects sufficient, unless not later than fort} 
days before the eiection, it shall be otheru·ise proved." The effect of filing a sufficient 
petition is defined in section lc of Article II as follows: 

"When a petition * * * shall have been filed with the secretary of 
state '' * " ordering that such law " " * be submitted to the 
electors of the state "' * '' no such law shall go into effect until and 
unless approved by a majority of those voting upon the same." 

Even if be assumed that the petition filed is insufficient, so long as it has not been 
officially determined to be so, the legislative act is not complete, and the act of the 
leg:ielature is not in the full sem<e "law." Even aft~r the officin.l determination of 
insufficiency, should occur, the effectiveness of the law is apptuently postponed until 
"ten additionttl da.ys." \Yhether or not in that event further hearings might be had 
as to the sufficiency of the "additional signatures" is still another question. 

At ull event!<, however, the law in question is not yet in effect. Accordingly, I 
am of the opinion that at the pre'icnt time munjcipal bonds are not required to be 
offered for purchase to the state liability board of awards, or rathe1, to the industrial 
commission. 

2:l Yo!. IT -A. G. 

\' ery truly yours, 
TDIOTHY S. HoaAx, 

Attorney General. 
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489. 

A PERSON MAY NOT AT THE SAME TL\1E BE A MEMBER OF COUNCIL 
AND HOLD ANY OTHER PUBLIC EMPLOY~VIENT. 

Under the provisions of section 4218, General Code, a person may not remain a mem
ber t1 council and at the same time hold any other public employment. 

Where a member of council is holding another public office, he is a de facto officer and 
all measures passed by his vote would be legal, but he may be ou~ted from his office at any 
time. 

CoLU111BUs, Omo, September 16, 191:3. 

MR. T. B. MATEER, Legal C01tnsel, Mt. Gilead, Ohio. 

Dl"AR Sm:-Under favor of September Sth you state: 

"In our village council we have one member who was elected two years 
ago and qualified, and on last January he was appointed and qualified as 
deputy sheriff of Morrow county, Ohio. 

"We also had a vacancy caused by the reshrnation of one of the members 
of the council and one J. D. Fate was appointed to fill the vacancy, he at that 
time being the treasurer of the cou'nty and now is acting as the deputy treas
urer. The question has arisen-are either one of the above acting councilmen 
legally qualified to fill such position while holding the other public positions? 

"I, as city solicitor, held that they were not qulllified as councilmen, arlo 
some other attorneys here have held that the deputy sheriff was qualified, 
and for that reason the mayor of the village has requested me to request the 
opinion of the attorney general. 

"I base my holding on section 4218, General Code, which provides that 
'no member of the council shall hold any other public office or employment 
except that of notary public or member of the state militia, or be interested 
in any contract with the village. Any member who ceases to possess any of 
the qualifications herein required or removes from the village shall forfeit his 
office.' 

"Also the holdings under State ex rel. vs. Gard, 8 C. C. N. S. 599. 
"The village will appreciate the opinion from your office." 

It has been universally ruled by this department that the section quoted by you 
prohibits a person holding -any other public office or employment and at the same time 
remaining a member of council. This prohibition undoubtedly extends to the offices 
held by the individuals in each case presented by you. These members, while occu
pying the position of councilmen, would, of course, be de facto officers, and all measures 
passed by their vote would be legal. The council, itself, however, may at any time 
declare their offices vacant, whilst they attempt to exercise the duties of both offices; 
or proceedings may be instituted in court to oust them. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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497. 

VILLAGE OWNING AND OPERATING MUNICIPAL LIGHT AND POWER 
PLANT MAY :MAKE :.\IINniUM CHARGE OF FIFTY CENTS PER 
:\WNTH A.l.'l"D :\lAY OWN METERS AND RENT THE SAME. 

Where a village owns and operates a municipal light and power plant, it may make 
a minimum charge of fifty cents per month per user. The village through its board of 
trustees of public affairs may retain the ownership of the meters and charge a reasonable 
rental of the same. 

CoLUMBus, Omo, September 16, 1913. 

RoN. BEN. H. DEwEY, Village Solicitor, Clyde, Ohio. 

DEAR Sm:-In your letter of August 6, 1913, you say: 

"The village of Clyde, Ohio, owns and operates a municipal electric 
lighting and power plant and is about to put into effect a new schedule of 
rates. Will you kindly inform me whether or not there is any law which will 
prohibit the establishment of a minimum charge of S0.50 per user, and also 
as to whether or not the board of trustees of public affairs can require the 
payment of meter rent?" 

I do not find much difficulty in answering your question. 
Section 3618, General Code, gives municipal corporations the right to establish 

maintain and operate municipal lighting plants and to furnish the municipality and 
the inhabitants thereof with light. The same authority is more explicitly and exten
sively granted by section 3990, et seq, General Code. 

Section 4357, General Code, provides for the establishment of a board of trustees 
of pubhc affairs to have supervision of electric light plants and other public utilities. 
It only remains to ascertain what the duties and powers of this board are, in relation 
to the municipal electric light plant in your village. 

Section 4361, General Code, as amended in 103 Ohio Lawf!, page 561, provides 
that said board shall manage, conduct and control electric light plants and other public 
utilities. Said board may also make such by-laws and regulations as it may deem 
necessary for the management of said public utilities, which shall have the validity of 
ordinances, unless repugnant to the constitution, state laws or other ordinances. In 
order to pay expenses, this statute furthe1 says that said trustees may assess a light, 
power or other utility rent, of sufficient amount, in such manner as they may deem 
most equitable, upon all tenements and premises supplied with light, water, etc., and 
if not paid may certify the same for collection as other taxes. In this section all the 
powers of director of public safety of r.ities are conferred on these village trustees of 
public affaits; and all powers and duties by statutes rel9ting to waterworks are ex
tended to electric light plants. 

The supreme court of Ohio, 82 0. S., page 216, fully sustains the doctrine of the 
right of municipal corporations to enact and enforce such regulations as the above. 

The powers of the board of trustees of public affairs, under the statute, are very 
extensive; and so long as their rules and regulations are reasonable, they can be en
forced. The plant and all the necessary appliances, being the property of the village, 
it can make any reasonable rule of service of electricity to the inhabitants thereof, 
through its trustees aforesaid. 

A minimum fee of 80.50 per user seems to me to be reasonable, as the current 
must be brought to the door of the con'sumer ready for use, and so IIUI,intained there 
in readiness for him, whether he uses it or not. 
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In my opinion, the right of the board to retain the ownership of the meters and 
charge a reasonable rentai for their use, is a reasonable exercise of the authority vested 
in the sil.id board by the statute. 

500. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WORKMEN EMPLOYED BY MUNICIPAL CORPORATION ON PUBLIC 
WORKS SHALL NOT WORK MORE THA~ EIGHT HOURS PER DAY 
OR FORTY-EIGHT HOURS PER WEEK. 

Municipal corporations are subject to the provisions of section 87, article 2, of the 
constitution and of the act in 103 Ohio Laws, 8.54, which provides that workmen engaged 
on public works shall not work more than eight hours per day or forty-eight hours per week. 
This applies to municipal corporations employing workmen on streets and highways. 

CoLUMBus, OHIO, September 19, 1913. 

HoN. PIERCE D. METZGER, Solicitor of South Newburg, Cleveland, Ohio . . 

DEAR Sm:-Under date of May 14 1913, you make inquiry as follows: 

"The council of the village of Sauth Newburg request your opinion as to 
whether or not the village is required to observe what is known as the eight 
hour law with respect to employes of the village working upon streets and 
highways." 

Section 37 of article 2 of the constitution of Ohio, as recently amended, provides: 

"Except in cases of extraordinary emergencies, not to exceed eight hours 
shall constitute a day's work, and not to exceed forty-eight hours a week's 
work, for workmen engaged on any public work carried on or aided by the 
state, or any political subdivision thereof, whether done by contract or 
otherwise." 

The recent legislature passed an act to enforce this provision of the constitution. 
Section 1 of act of 103 Ohio 854, to be known as section 17-1, General Code, 

provides: 

"Except in cases of extmordinary emergencies, not to exceed eight hours 
shall constitute a day's work and not to exceed forty-eight hours a week's 
work, for workmen engaged on any public work carried on or aided by the 
state, 01 any political subdivision thereof, whether done by contract m other
wise; and it shall be unlawful for any person, corporation or association, whose 

· duty it shall be to employ or to direct and control the services of such work
men to require or permit any of them to labor more than eight hours in any 
calendar day or more than forty-eight hours in any week, except in cases of 
extraordinary emergency. This section shall not he conbirued to include 
policemen or firemen. 

The above constitutional provision and the act above quoted apply to any public 
work carried on "by the state, or any political subdivision thereof." 
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The question arises, is a municipal corporation a "political subdhision" of the 
state? 

In Payne vs. Treadweil, 16 Cal. 220, part of a syllabus reads: 

"A municipal corporation is a public im,titution created for public pur
pose~. The municipality is a political subdivision or department of the state, 
governed, regulated and constituted by public law." 

The above is quoted in volume 5, of Words and Phrase«, at page 4620. 
At page 907 of volume 31 of Cyc. it is said: 

"Political Division of the State. A division formed for the more effec
tual or convenient exercise of political power "ithin the political localities." 

The phrase "political subdivision" as used in the above constitutional provision 
is synonomous with the phrase "political division." 

A municipal corporation is a political division formed to exercise functions of 
·government. It is a political division subordinate to the state, and as such is a "polit
ical subdivision"· of the state. 

I am, therefore, of the opinion that a municipal corporation is subject to the 
provisions of section 37, ~rticle 2, of the com<titution and of the act of 103 Ohio Laws 
854, as to the number of hours which shall constitute a days work, or what is known 
as the eight hour law. This conclusion is borne out by the provision of the above 
act which exempts policemen and firemen from its operation. 

513. 

Respectfully, 
TmoTHY S. HoGAN, 

Attorney General. 

MUXICIPALITY EXTITLED TO DAMAGES FRG:\1 A RAILROAD CO:\-I
PAXY WHERE THE RAILROAD COMPANY COXSTRUCTS A SIDE 
TRACK OVER A SEWER AXD DA:\IAGES SE\VER. 

Where a railroad company permits a municipality to construct a sewer on its right of 
way and the railroad company afterwards constructs a side track over this sewer, and 
because of the heavy traffic on the side track the sewer pipe is broken and destroyed, the • 
village, has a valid claim for damages against the railroad company for the breaking of the 
sewer. The amount of damages should be the cost of replacing that part of the sewer so 
destroyed. 

CoLUMBus, Omo, September 24, 1913. 

HoN. 0. A. BALYEAT, Solicitor of Ohio City, Van Wert, Ohio. 

DEAR Sm:-Cnder date of Niarch 18, 1913, you submit for the consideration of 
this department, the followinJl:: 

"The facts in the case are as follows: Directly east of the village of Ohio 
City and perhaps some portion of it is within the boundaries of the village,. 
there is an open county ditch into which numerous branches run. The village of 
Ohio City, some ten or twelve years ago, erected a sewer or drain which is 
used both as a sanitary sewer and for drainage, begilUling in the western 
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portion of the village and extending eastwardly and across the Toledo, St. 
Louis and Western Railway and emptying"into the county ditch. The rail
road not desiring to have the sewer across their right of way, by an arrange
ment with the village authorities, when the drain reached the northern bound
ary of its railroad, extended the drain or sewer on the railroad right of way 
along the north side of the track until it intersected the county ditch. Sub
sequent to that time, the railroad company desiring to facilitate its business 
within the village, built a side track over and along this sewer and running 
its heavy trains thereon has broken down the sewer in several places, which 
practically makes the sewer worthless. It will be remembered that this 
sewer is not an actual water course and had not been established long enough 
to become a water course at the time the damage occurred." 

You enclose a letter of the president of coun'cil of the village, Dr. C. A. Musgrove. 
The facts are states in this letter as follows: 

"About twenty-eight years ago the Toledo, St. Louis ana Western Railway 
was built. In building the railroad, the road bed was so built that it cut off 
(damned up or destroyed) the natural water course of the land in which our 
town was built. After destroying this natural water course the railroad dug 
an open ditch along the north side of the railroad bed. The open ditch took 
the place of the natural water way that was destroyed in building the rail
road. This was sufficient for some years and was used in carrying water 
from off the village land. 

"During the year 1900 the village of Ohio City commenced to build its 
main sewer. ·It was completed the following year, 1901. The east end, 
eighty rods (eighteen inch sewer pipe) of this sewer was placed in this open 
ditch on the north side of the Toledo, St. Louis and Western Railroad. This 
is on the railroad right of way. At the time of locating and building this 
sewer there was no objection raised by the railroad company to building the 
sewer on the north side of the railroad on their ground. 

"About five years after the building of the sewer the railroad company 
placed a passing track (side track) for nearly sixty rods over the sewer. All 
was well for some time and then the sewer began to break down, owing to 
the· railroad being directly over it. (The sewer has not broken down any 
other place in its whble length.) This has been repaired at the expense of 
the oorporation from time to time, until now it is past repair. Should the 
corporation have done this repairing at its own expense? 

"All of that part of sewer under the railroad track must be replaced with 
a new sewer according to the advice of an engineer. The railroad company 
has been notified at different times, but have always ignored the notice. 

"In 'addition to question asked above we want to know who will have to 
rebuild the destroyed sewer, the corporation, or the railroad company? 

"Can we make them rebuild the sewer that they have destroyed?" 

You call attention to several sections of the General Code which apply to nuis
ances and their abatement. The facts submitted do not make your situation a nuisance, 
although it may develop into a nuisance if the sewer becomes useless. It will not be 
necessary to cori:sider that phase of the question at the present time. 

It appears that the railroad company obstructed the natural drainage of this 
land, but that it constructed a ditch along its right of way to carry the surface water 
away in another direction. The railroad in effect changed the natural course of the 
water, to the extent of the drain along its right of way. 
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The principles of law governing the right of a railroad to divert the natural flow 
of water are stated in the following citations: 

At page 1620 of Farnham on Waters and Waters Rights it is said: 

"So, it is the duty of a railroad company which by the construction of its 
roadbed across a natural watershed so as to constitute a dam, permits the 
accumulation of surface water, either to confine it there, or transmit it to ad
jacent lands in such a manner as to cause no material injury to such lands, 
and it is liable, if through its negligence, it escapes and injures lower lands." 

Also on page 1677, Farnham further says: 

"So, persons engaged in making improvements which are intended to be 
for the benefit of the public have no right to interfere with the course of 
streams to the injury of riparian owners. A railroad company is liable for 
diverting the water from a stream for its ow'n conveniedj::e ih constructing 
its roadbed, to the lower proprietor who is the~eby deprived of the use of the 
water; and, in case it attempts to change the channel of the stream, it will 
be liable for ~njuries caused by casting the water on to the lower proprietor 
in an unusual manner to its injury. So the company has no right to con
struct embankments which will deflect the flow of the water to the injury of 
an adjoining land owner." 

The rule is stated in 33 Cyc. at page 326: 

"In crossing streams and water courses the railroad company must con
struct its road so as not to obstruct the flow of water, and must construct its 
bridges and culverts with sufficient openings and in such manner as properly 
to permit the passage of the water and prevent injury to riparian owners, 
taking into consideration the nature of the country, and making provision 
for the amount of water at all seasons, and under conditions of storm and 
flood which are likely to occur, and for the passage of floating ice which may 
be expected, and must subsequently maintnin the same in proper condition 
and repair." 

A railroad company in damming up a stream or changing a water course must 
take into consideration the ri:~hts of the adjoining landowners. The owner of the up
lands has the right to have his lands dmined of the surface water. The owner of the 
lowlands has the right to the use of the water of the stream. They also have other 
rights. 

In the present case the railroad company obstructed the natural flow of the sur
face water hy its embankment. In order to take care of the water it constructed a 
ditch along its right of way. In doing this it was doing only what was required of it. 
It was obliged to take care of the surface water which was obstructed in its flow by 
the embankment. This duty only applied to the surface water. It did not apply to 
the sewage of the community. 

It appears that the ditch along the right of way was an open ditch, as constructed 
by the railroad. The villa)l;e thereafter decided to construct a sewer which wns used 
for both surface and sanitary dminage. A part of this sewer was constructed on the 
right of way of the railroad and in or under the open ditch. There appears to have 
been no written agreement between the railroad company and the village for the use 
of the right of way for this sewer. The agreement, if a.ny, was verbal. Its terms are 
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not given and probably are unkn'own. For the purposes of this opinion it will be 
assumed that there was no agreement. 

It appears that the railroad company made no objection to the construction of 
the sewer on its right of way. It permitted the village to make improvements of 
some considerable cost u.pon its right of way and interposed no objection. 

If the railroad company through its agents had knowledge of such construction 
and stood by and made no objection thereto, the doctrine of estoppel would apply. 

At page 681 of Volume 16 of Cye., it is said: 

" 'Estopped by silence' arises where a person who by force of circum
stances is under a duty to another to speak refrains from doing so and thereby 
leads the other to believe in the existence of a state of facts in reliance upon 
which he acts to his prejudice." 

Also at page 765 it is said: 

. "One who with knowledge of the facts and without objection suffers 
·another to make improvements or expenditures on or in connection with his 
property, or in derogation of his rights under a claim of title or right, will 
be estopped to deny such title or right to the prejudice of that other who 
has acted in reliance on and been misled by his conduct. 

It is furth~r said on page 768 of Volume 16 of Cyc.: 

"Where an owner permits the construction of a railroad on his land, he 
cannot after the road is completed and large s<ims of ri::wn'ey are expended 
on the faith of his apparent acquiescence, deny to the railroad company the 
right to use the property." 

It is the duty of an owner of land, when he sees improvements made upon his 
land, to object and protest. If he stands by and permits another to make improve
ments upon his land under a claim of right, he is estopped from asserting his complete 
title to the land to the prejudice of such other. 

This principle is applied in favor of a railroad company when it constructs its 
railroad over the lands of another without protest. It will also be applied as against 
a railroad company when it stands by and v.ithout objection permits the construction 
of a sewer upon its right of way. 

If the railroad company made rio objection to the construction of the sewer in 
question at the time it was constructed, or as soon as it had knowledge thereof, it 
would be estopped to deny the right of the village to use its right of way for said sewer. 

As the railroad company is estopped to deny the right of the village to use said 
right of way for the sewer, it could not so use its right of way as to damage said sewer, 
or to interfere with the right of the village therein. By reason of its silence when it 
should have objected, the railroad company cannot interfere with the rights of the 
village so acquired. 

The railroad company constructed a switch or side track over the sewer and by 
reason thereof damaged the sewer and thereby interfered with the rights of the village 
to the use of the sewer. 

The railroad company had a right to use its right of way for additional tracks, 
but in using the part of its right of way in which the sewer was located it was obliged 
to so construct its tracks as not to damage the sewer. In other "ords it must protect 
the sewer from damage by it. 

In this connection it must be borne in mind that the railroad company is under 
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obligation to take ('are of the '5urfaee water which was diverted by the construction 
of its embankment. Since the con::.truction of the ~e"·er the village has in effect re
lieved the railroad of this duty. If it was not for the sewer the railroad company 
would have to maint:.:.in a ditch of some kind to trrke rare of this surface water. 

The facts plainly show that the side track, and the Ube thereof by the railroad 
company, caused the du.mage to the ~ewer, as in other parts, the sewer is in good con
dition. 

The villuge ht•s a valid eh•im for danw~es v.gdnbt the r:~ilro!!.rl company for the 
breaking of the :;ewer. The amount of the duma:.;e to be recovered l'hould be suffiPient 
to compenmte the village for placing the part of the ~ewer under the ;;witeh in the same 
condition as the other part of the sewer. 

556. 

Respectfully, 
TnroTHY S. HouAX, 

Allomey General. 

A VILLAGE COUXCIL ~IAY PASS AX ORDIXAXCE AXD EXTER IXTO A 
COXTRACT WITH THE WATER WORI(S CO:\IPAXY FOR FURXISH
IXG WATER FOR THE USE OF THE VILLAGE WITHOCT SUB:\IITTIXG 
THE QlJESTIOX TO A VOTE OF THE PEOPLE. 

lVhere a village council passes an ordinance and enters into a contract with the water 
works company and the contract is accepted by the water works company, the ordinance is 
valid without submitting it to a vole of the electors of the village, and the village authorities 
are authorized to pay the water works company at rates ji;wd in the ordinance for water 
furnished by it to the village for fire protection and other municipal purposes. 

CoLlDums, Omo, October 14, 1913. 

HoN. CILTON H. STOLL, Village Solicitor, London, Ohio. 

DEAR Sm:-I have your communication of October 8, 1913, asking opinion of 
me, in which you advise that in the year 1889 the village of London, Ohio, pursuant 
to the provisions of section 2434 Revised l::ltatutcs (now section 3981 G. C.), by ordi
nance, on submission of the same to the qualified electors of the village, entered into 
a contract with one :\Iartin and his assigns, "·hereby he and his assignH agreed to con
struct and muintuin a system of water works in or ncar said village, and for a period 
of twenty years to furniQh a supply of water to the village for fire protection aud other 
municipal purposes, and to the citizens thereof for private purpose><, at certain rates 
fixed in the ordinance; that pursuant to said con'traot The London Water Works Com
pany, on assignment of said contract to wit, by said :\Iartin, constructed the contem
plated water works system, maintained the same and furnished water to the village 
and its citizens until the expiiation of the contract, after which time, following nego
tiations with reference to an extension of the contract over a ron~iderablc period of 
time, the village council on February 7, Hl13, passed an ordinance fixing the rates at 
which The London" \\'ater Works Company was to furni~h water to the village for 
fire protection and other municipal purposes and to the citizens of the villap,e for private 
purpo~es for a period of seven and on'e half years, and that the terms of the ordinance 
were accepted by the water works compafly on April 12, 1913, and a schedule of the 
rates so accepted "·ere filed by it with the public utilities commil'sion. 

The question submitted for opinion is, whether the ordinance and the contract 
embodied and made by its acceptance by the water works company are valid, and 
whether the village authorities are authorized to pay the water works company at 
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rates fixed in ordinance for water furnished to the village for fire protection and other 
municipal purposes, it appearing that the ordinance was not submitted to a vote of 
the electors of the village. 

In the consideration of this question I note that Section 3809 General Code, in 
terms authorizes a village council to enter into a contract with an individual or cor
poration for furnishing water to such municipality. This statute was enacted origi
nally as a proviso, and primarily for the purpose of removing the contracts therein 
mentioned from the application and operation of the Burns law, and not primarily as 
an independent grant of power to municipalities with reference to such contracts. 
As indicated (96 0. L. 37, section 45), this statute provided that the contracts therein 
mentioned should be subject to the provisions of sections 2491 and 3551 Revised 
Statutes (sections 3994 and 9324 G. C.), and such undoubtedly is the proper construc
tion of this enactment as carried into the General Code by revision. 

State ex rei. vs. Commissioners, 36 0. S. 326, 330. 

Section 9324 General Code (section 3551 R. S.) provides as follows: 

"The municipal authority of any city or village or the trustees of any 
township, in which a gas or water company is organized, may contract with 
such company for lighting or supplying with water the streets, lands, lanes, 
squares and public places in such city, village or township." 

Undoubtedly this statute stands as full authority to a municipality to enter into 
a contract with a water works company organized therein for supplying wn.ter for the 
purposes therein mentioned, without submitting such contract to a vote of the electors 
of said municipality. Inasmuch, however, as the ordinance in question, as an entirety, 
is distinctly broader and more extensive in purpose than the contract authorized by 
this section, the application of this section to the ordinance at hand may be questioned, 
and in the view I take of the question submitted to me, the provisions of section 9324 
are not of vital importance in the solution of the question. 

Sections 3981 and 3982 General Code, provide as follows: 

Section 3981 (2434 R. S.) "A municipal corporation may contract with 
any individual or individuals or an incorporated company for supplying 
water for fire purposes, or for cisterns, reservoirs, streets, squares and other 
public places within the corporate limits, or for the purpose of supplying the 
citizens of such municipal corporation with water for such time, and upon 
such terms as may be agreed upon. But such contract shall not be executed 
or binding upon the municipal corporation until it has been ratified by a 
vote of the electors thereof, at a special or general election, and the municipal 
corporation shall have the same power to protect such water supply and 
prevent the pollution thereof as though the water works were owned by such 
municipal corporation." 

"Section 3982 (section 2478 R. S.) The council of a municipality in 
which electric lightin'g companies, natural or artificial gas companies, gas 
light or coke companies or companies for supplying water for public or private 
consumption, are established or into which their wires, mains or pipes are 
conducted, may regulate from time to time the price which such .companies 
may charge for electric light, or for gas for lighting or fuel purposes, or for 
water for public or private consumption furnished by such companies to the 
citizens, public grounds, and buildings, streets, lanes, alleys, avenues, wharves 
and landing places, or for fire protection. Such companies shall in no event 
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charge more for electric light, natural or artificial gas, or water furnished to 
such corporation or individurls, than the price specified by ordinance of 
council. The council may regulate and fix the price which such companies 
shall charge for the rent of their meters, and such ordinance may provide 
that such price shall include the use of meters to be furnished by the com
panies, and in such case meters shall be furnished and kept in repair by such 
companies and no separate charge shall be made either directly or indirectly 
for the use or repair of them." 

The powers granted by these respective sections are widely different in object 
and nature. 

The power granted by section 3981 is to the municipality, and is wholly contractual; 
that granted by section 3982 is to council, and is legislative in character. At the time 
of the passage of the original ordinance, embodying therein a contract between the 
village of London, Ohio, and :Martin and his assigns, section 3981 G. C., then section 
2434 R. S., was the sole sufficient authority for the contract then entered into, and such 
contract was governed by its provisions. As soon, however, as The London Water 
Works Company, as the assignee of this contract from Martin, established its water 
works system and entered on the performance of the contract in furnishing water to 
the village and its citizens, it became a public utility, subject, within constitutional 
limitations, to the police power of the state as to regulation of rates which it might 
charge for water furnished by it to consumers, such power being exercisable directly 
by the legislative power of the state, or by the municipality on delegation of such 
power to it by the legislature. 

State ex rel. vs. Cincinnati Gas Light Co. 18 0. S. 262. 
Spring Valley Water Works vs. Schottler, 110 U. S. 347. 

The character of a water works company furnishing water to con·sumers as a 
public utility, is declared by statute (Section 614-2a G. C.). However, the statute in 
this respect is but declaratory of the unwritten law. 

As to companies for supplying water for public or private consumption, the power 
of the state to regulate rates has been delegated to municipalities by the provisions of 
section 3982 G. C. The ordinance in question fixes the rates to be charged by the water 
works company for water furnished for both public and private consumption,which 
the statute itself makes the maximum price which may be charged for the particular 
service on which the rate is made. The rates for the particular services in furnishing 
water for municipal and private consumption named in the ordinance have been 
accepted by the water works company and it does not appear that any complaint on 
behalf of the electors of the municipality has been filed with the public utilities com
mission, as provided for in section 614-44 G. C., and by force of the provisions of this 
section the rates so fixed are operative. 

I note that the ordinance in question is drafted in the form of a contract between 
the village and The London Water Works Company. In the view I take of the nature 
of the power granted by the provisions of section 3982, this form of the ordinance was 
unnecessary. However, as the ordinance is effective to fix the rates that may be 
charged by the water works company for water furnished to the municipality and its 
citizens, and such rates have been accepted by the water works company, the form 
of the ordinance in other particulars is unimportant, as by force of statute, the rates 
therein fixed are now in operation and effective, whether the acceptance of such rates 
by the water works company was effective to make a contract between it and the village 
or not. That such is the effect of such acceptance, is held in the opinion of the court 
n the case of State ex rel. vs. Cincinnati Gas Light Company, 18 0. S. at pages 299,300. 
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On the considerations above noted, I am of the opinion that the ordinance in 
question was valid \\ithout the submission of the same to the electors of the village, 
and that the village authorities are authorized to pay the water works company, at 
rates fixed in the ordinance, for water furnished by it to the 'illage for fire protection 
and other municipal purposes. 

592. 

Yours very truly, 
TmoTHY S. BoGAN, 

Attorney General. 

A VILLAGE CLERK ~1AY NOT RECEIVE ADDITIONAL COMPENSATION 
FOR PREPARe~·G, AT COUNCIL'S REQUEST, THE ANNUAL BUDGET 
REQUIRED TO BE SUBMITTED BY COUNCIL TO THE COUNTY 
AUDITOR. 

Work performed by the village clerk for council outside of his statutory duties is pre
sumed to be gratuitously performed, consequently, the clerk may not receive additional 
compensation for preparing the annual budget required to be submitted by council to the 
county auditor. 

CoLUMBus, Omo, November 3, 1913. 

HoN. CHARLES W. KARR, Solicitor for the Yillage of North Bend, Cincinnati, Ohio. 

DEAR Sm-In your letter of October 18th, receipt whereof is acknowledged, 
you request my opinion on the following question: 

"May a village clerk receive from the village treasury additional com
pensation voted to him by council for preparing, at council's request and 
tinder an agreement as to such compensation, the annual budget required to 
be submitted by council to the county auditor?" 

The annual budget required to be submitted by council to the county auditor is 
set forth in section 5649-3a General Code and is required to contain the following items: 

"(1) The amount to be raised for each and every purpose allowed by 
law for which it is desired to raise money for the incoming year. 

"(2) The balance standing to the credit or debit of the several funds 
at the end of the last fiscal year." 

"(3) The monthly expenditures from each fund in the twelve months 
' and the monthly expenditures from all funds in the twelve months of the 

last fiscal year." 
"(4) The annual expenditures from each fund for each yeur of the last 

five fiscal years. 
"(5) The monthly average of such expenditures from each of the several 

funds for the last fiscal year, and also the total monthly average of all of them 
for the last five fiscal years. 

"(6) The amount of money received from any other source and avail
able for any purpose in each of the last five fiscal years, together with an esti
mate of the probable amount that may be received during the incoming 
year, from such source or sources." 

"(7) The amount of the bonded indebtedness setting out each issue and 
the purpose for which issued, the date of issue and the date of maturity, the 
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original amount issued and the amount outstanding, the rate of inte1est, the 
U!ll necessary for interest and sinking fund purposes, and the amount re

quired for all interest and sinking fund purposes for the incoming year. 
"(8) The amount of all indebtedness incurred under authority of section 

5649-4 and the amount of such additional taxes as may have been authorized 
as provided in section 5649-5 of the General Code, setting out each issue in de-
tail as provided in the next preceding paragraph. · 

"(9) Such other facts and information as the tax commission of Ohio 
or the budget commisgionerl:l may require." 

By the provisions of section 3788 General Code the village clerk is required to 
furnish to the mayor and council anti to each member thereof the following statements: 

"1. A statement showing the balance standing to the credit or debit of 
the several funds on the balance sheet of the corporation, at the end of the 
last fiscal year. 

"2. A statement showing the monthly expenditures from each fund in 
the twelve months, and the monthly expenditures from all the funds in the 
twelve months of the last fiscal year. 

"3. A statement showing the annual expenditures from en.ch fund for 
each year of the last five fiscal years. 

"4. A statement showing the monthly average of such expenditures 
from each of the several funds for the last fiscal year, and also the total 
monthly average from all of them for the last five fiscal years." 

By section 3789 General Code the clerk is "an officer provided for in this chapter" 
must, as a part of his official duties furnish, upon request, "to the mayot or council 
any information desired in relation to the affairs of their respective offices." 

By force of the two sections last above cited, the village clerk might be required, 
as a part of his official duties, to furnish some of the information required .to be set 
forth in council's annual budget. No statute, however, would require him to furnish 
information respecting bonded indebtedness in detailed form, as tequired by item 7 of 
section 5649-3:~. or to estimate the probable income of the corporation from sources 
of revenue other th:tn tax:ttion as required by item 6 thereof, '-'or, in short any of the 
information required to be set forth in the annual budget except th:tt under items 2 
to 5 inclusive. 

Agafu, no statute requires the village clerk, or permits council to require him, to 
do the actual work of preparing the budget or any other measure coming before council. 

Section 1280 General Code requires the clerk to keep a record of all proceedings, 
by-laws, resolutions and ordinances, but this is quite a different thing from preparing 
the measures upon which council acts, for its own action. 

I, therefore, reach the conclusion that the services which the village clerk, in the 
case stated by you, has performed for council, are not within the purview of his official 
duties. 

The next question which I encounter is, as to whether or not the services are such 
as council may contract for the performance of. 

This question is not free from doubt as council has authority to provide legal 
counsel for itself (section 4220 G. C.), and to "provide such employes for the village 
as they may determine." (Section 4216 G. C.) 

However, I am of the opinion that in procuring the services of the clerk in this 
particular, council was not exercising the authority to appoint employes for the village, 
because the duty to prepare the budget is cast upon the council itself. 

On the whole, I am of the opinion that no express power exists in council to make 
any such employment. 
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Looking at the question from another angle of view, it appears that the village 
clerk, as an officer of the village, is precluded from sustaining any contractual relation 
to the village as such, resulting in receipt by him of money from the treasury aside 
from his official compensation. Section 3808 of the General Code provides that: 

"No * * * officer * * * of the corporation shall have any 
interest in the expenditure of money on the part of the corporation other than 
his fixed compensation." 

This section would seem to preclude the making of such a contract with the village 
clerk, even if council had authority to enter into it. The strict law of the case then, 
is this: The clerk c_annot be required by council to perform the services in question 
as a part of his official duties, which are defined by law. The council lacks power to 
contract with any person for the doing of this work unless the same be considered 
legal work to be done by the legal counsel appointed under the section cited; the clerk 
being an officer of the corporation in prohibited by a quasi penal statute from receivin~t 
compensation in excess of his official salary. 

As a matter of fact, of comse, village councils rely on their clerks for the perform
ance of many services not exacted of such officers by the statutes themselves. Un
doubtedly the performance of such services was contemplated by the framers of the 
municipal code. However, it was correctly assumed that such matters wou.ld be taken 
into consideration in fixing the salary of the clerk. In other words, it is proper and 
lawful for council to call upon the clerk who is, in one view of the case one of its officers, 
for the performance of any service which is of assistance to it, although if the clerk 
desires to be technical he may lawfully refuse to perform any service that is not required 
of him by statute. On the other hand, council is presumed to take into consideration 
the miscellaneous services that it may see fit to require of the clerk when it fixes his 
regular official compensation. As a result of these principles, work performed by the 
clerk for council outside of the pale of his statutory duties is presumed to be gratui
tously performed. 

The foregoing principles are sustained in the case of Jones vs. Commissioners, 57 
0. S. 189, which presents a state of facts strikingly similar to that submitted by you. 

I am, therefore, of the opinion that the clerk may not receive additional compen
sation for performing the services in question. 

Yours very truly, 
TIMoTHY S. HoGAN, 

Attorney General. 
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607. 

WHERE A PETITION HAS BEEN FILED ASKING FOR THE I:\IPROVE
MENT OF A STREET, fu.~D THIS PETITION HAS BEEN ACTED UPON 
BY COUNCIL, THE PETITIO~""ERS :\IAY NOT THEN WITHDRAW 
THEIR NA:\IES FR0:.\1 THE PETITION. 

1. A petition under section 3753, General Code, was signed and filed with the village 
clerk and was taken up at a regular meeting of council, and a resolution passed granting 
the prayer of the petition. After this action has been taken by council the signers of said 
petition cannot withdraw their names. 

2. It is not necessary that all the requisites spoken of in section 3753, General Code, 
be embodied in the petition. The fact that the number of square yards are not shown or 
the manner of the assess1nent and the period of time petitioners desire that the street be 
treated with oil were not contained in the petition would not prevent council from proceeding 
with the improvement. 

CoLUMBUs, Omo, October 31, 1913. 

HoN. J. GUY O'DONNELL, Solicitor for the Village of Covington, Troy, Ohio. 
DEAR Sm:-I acknowledge the receipt of your letter of June 26, wherein you state: 

"As the solicitor of the village of Covington, Ohio, I desire to submit to 
you two propositions in relation to the oiling of streets of a village and would 
like your opinion. I have rendered an opinion upon these matters to the 
village council and enclose you a copy of the same. 

"First proposition.-A petition, under section 3753 of the General Code 
of Ohio, was signed and filed with the village clerk, Wl1S taken up at a regular 
meeting of council and a resolution passed granting the prayer of the petition. 
After this action was taken by council, a petition by some of the parties who 
had signed, or were alleged to have signed the original petition, was presented 
to council asking to withdraw from the original petition. Question: Can 
the parties withdraw from the petition after it has been filed and acted upon 
as above stated? 

"Second proposition.-In section 3753 there are a number of requisites 
to be embodied in the petition among which are the description of the road
way area, the amount of square yards showing it to be more than five thou
sand, the manner of assessment and the period of time that the petitioners 
desire the street treated with oil. All of these requisites to the petition were 
not contained in the above petition, one especially, that of the period named 
for which they desire the street treated with oil. Question: In order to 
make the petition valid and to give the council jurisdiction to proceed under 
the petition and to so treat the district with oil, is it not necessary that all 
of these requisites to contained in the petition and thereby express the desire 
of the petitioners? 

Sections 3753 to 3761, in.clusive, of the General Code of Ohio, confer authority 
upon municipal corporations to treat the streets therein with oil and outline a method 
of procedure for the accomplishment of that purpose. Section 3753 provides: 

"When a written petition signed by the owners of the majority of the 
abutting feet of property on a street or alley, or part thereof, or of connecting 
or intersecting streets or alleys, or parts thereof, having a roadway area of 
not less than five thousand square yards, is presented to the director of public 
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service in a city, or to the council in a village, praying that the roadways within 
the territory described be treated with oil, and for the assessment of the whole 
cost thereof on the property abutting such streets or alleys, the director or 
council shall forthwith declare, by resolution, such territory to be, and there
upon it shall be, a district within which the roadways will be treated with oil, 
for a period named in the petition, not to exceed the life of the contract, and 
the cost thereof assessed upon the property abutting the streets or alleys 
therein, by the abutting foot." 

Section 3754 provides for the treatment of such streets with oil upon the initiative 
of the director of public service in cities and of the council in villages, without the 
filing of a petition by abutting property owners. Your inquiry does not involve a 
construction of that section, hence it n'eed not be considered. 

The general rule of law is.that when a statute authorizes the presentation of a 
petition to a public officer or body clothed with. the power to grant the prayer thereof, 
signers of such petition may withdraw their names at any time before action is taken 
thereon, but not after. 

In the case of Hays et al, vs. Jones et a\, 27 C. S. 218, the court held: 

"The board of county commissioner~, under the act passed March 29, 
1867, (64 0. L. 80) as amended :\larch 31, 1868, (S. & S. 673), and again 
amended May 9, 1869 (S. & S. 675-6) to 'authorize county commissioners to 
construct roads on the petition of a majority of the resident land owners along 
and adjacent to the line of said roads,' are not authorized to grant a final order 
for making such road improvement, except upon the petition of a 'majority 
of the resident land holders whose lands are reported benefited' by, 'and 
ought to be assessed' for the costs of the improvement. (1st Syllabus). 

"The jurisdiction of the board of county commissioners to make the final 
order for the improvement, under these statutes, is special, and conditioned 

·upon the consent, at the time the final order is to be made, of a majority of 
the resident land holders, who are to be charged with the costs of the improve
ment. (2nd Syllabus). 

"Resident land holders, who have subscribed a petition praying for such 
road improvement, may, at any time before such improvement is finally 
ordered to be made by the board of county commissioners, withdraw their 
assent by remonstrance, or having their names stricken from the petition, 
and after· withdrawal of consent, such persons can no longer be counted as 
petitioning for the improvement." (3rd Syllabus). 

In Dutton vs. Village of Hanover, 42 0. S. 215, the court held: 

"Upon the presentation of a petition to the council for such an election, 
it is the duty of the council, before taking action thereon, to satisfy itself that 
it contains the requisite niJlilber of qualified petitioners, and for that purpose 
may refer the same to a committee to make the necessary examination. 
(2nd Syllabus). 

"While such petition is under consideration and before action thereon 
by the council, signers thereof may withdraw their names from such petition, 
and if thereby the number of names is reduced below the requisite number, 
it is the duty of the council to refuse to order such election." (3rd Syllabus). 

In Grinnell et al. vs. Adams et al. 34 C. S. 44, it was held: 
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"After the jurisdiction of county collliilissioners, in the matter of laying 
out or altering a county road, bas attached by the filing of a proper petition, 
etc., such jurisdiction can not be defeated by any number of the petitioners 
afterward becoming remom,irants agairu.i the granting of the prayer of the 
petition." (Syllabus). 

Consideration of the facts upon which the deckions in these cases ·were based, 
discloses that in the fin,i ::tntl ~econd ca'ies, the withdr~wu.l of names from the original 
petitions wr.s upheld by the court only because the county comnill:~ioners uud muni
cipal couneil, respectively, had not taken ac',ion. In the third euse cited, the com
mis::,ioncn; hud ordered the improvement before the signers of the petition attempted 
to withdrmv their names. 

In view of the,;e expre.o.,ions of the supreme comi, I u.m constrained to hold that 
after the villuge couneil had adopted the resolution gr::mting the prayer of the petition 
to oil the streets, the signers of said petition cannot withdraw their names. 

It \viii be noted that section 3751limits the period for which the director of public 
service in cities and the council in villages may contract for the oiling of streets, to five 
years. This is a general limitation upon the power of these authorities to contract 
whether the streets are to be oiled upon petition of abutting property owners or upon 
the initiative of the proper municipal officers. 

From a consideration of sections 3753 and 3754, it will be observed that when an 
improvement is to be made upon the petition of abutting property owners, the whole 
cost is to be so assessed against such owners and when the improvement is made on 
the initiative of the municipal officers, not to exceed 50% of the whole cost can be 
assessed. In a case where the property owners petition, inasmuch as they are required 
to pay the whole cost of the improvement, they have the right under section 3753 to 
name the period of time during which they desire the treatment with oil to continue. 
This right, however, is one which may be waived by the petitioners, either expressly 
or by their failure to mention it in the petition, and in either event the couneil in 
villages has the power to determine the length of time such oiling is to continue, not 
to exceed the period nruned in the statute, to wit, five years. The failure of the peti
tion to show affirmatively that the area of the road way sought to Le oiled i~ not less 
than 5,000 square yards, is not of itself sufficient to invalidate the petition or to pre
vent council from taking action thereunder, because that fact can and should be deter
mined by the municipal authorities themselves. If the petition did contain such a 
statement, it would not be conclusive upon the municipal officers and they would have 
a right and it would be their duty, to satisfy themselves of its correctness before pro
ceeding with the improvement. 

The method of making assessments to pay the cob't of such improvement is pro
vided by the statute and the omission of any mention of that subject in the petition 
is not material. 

I am of the opinion, therefore, that council may le;:;ally proceed with said improve
ment, notwithstanding the petition is deficient in the above mentioned respects. 

Yours very truly, 
TnH)THY S. HoHAx, 

Attorney General. 
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(Miscellaneous.) 
1. 

SHERIFF AND DEPUTIES-CO:\fPENSATION-SALARY-ANNUAL SAL
ARY OF SHERIFF BASED ON OFFICIAL, XOT CALENDAR Y BAR
PAYMENT OF DEPUTY ACCORDING TO TUm EMPLOYED-AGGRE
GATE FIXED BY COUNTY COM1:IISSIONERS FOR DEPUTY MAY 
NOT BE EXCEEDED. 

The law providing for the annual salary to the sheriff contemplates that such annual 
salary shall be paid for the official and not for the calendar year. When the sheriff takes 
office, therefore, on the first Monday of January, and the term of the predecessor ends on 
such date, the sheriff is not entitled to extra compensation for time spent in office inter
vening the end of the calendar year and the first Monday of January, since the annual 
salary provided for contemplates all services performed by him during his official term. 

Deputies and clerks, however, hold subject to the will of the head of the office and are 
entitled to receive pay for the actual calendar time employed. The payment of such depu
ties and clerks, however, should be governed by the limitations of sections 2980 and 2980-1, 
General Code, providing that the commissioners shall fix an aggregate sum which the head 
of the office shall expend for deputy and clerk hire during the year. In fixing the amount, 
therefore, to be so expended during the calendar year, the commissioners must proportion 
the amount to be expended by a sheriff for the interval between the expiration of the calendar 
year and the first Monday of January, when he leaves office. 

CoLUMBus, 0Hro, January 2, 1913. 

MR. FRED M. SAYRE, Auditor of Franklin Counly, Ohio. 

DEAR Sm:--Ih answer to your request for opinion under date of December 23, 
in re fees and sal~ries; salary of sheriff and deputies between December 31, 1912, and 
January 6, 1913. 

Section 2823 provides: 

"There shall be elected biennially in each county a sheriff and coroner 
each of whom shall hold his office for a term of two years beginning on the 
first Monday of January next after his election." 

The language of this statute fixes a statutory rather than a calendar year, that is 
the two years term is from the first Monday in January next after his election until 
the first Monday in January third after his election. 

The law provides for the payment only of annual salaries and the year necessarily 
is the year referred to by the statute creating the office, that is from the first Monday 
of one January until the first Monday of the next January. 

Section 2989 which provides that each county officer shall receive out of the 
general county fund the annlual salary provided by that chapter payable in monthly 
installments does not in any wise modify this. 

In arriving at whether or not there is anythi.Ilg due the sheriff you should compute 
the entire amount of salary drawn by him during the present term, and deduct that 
from the total of the annual salary provided by the statute for two years. In other 
words, the sheriff is not entitled to draw any compensation for services between the 
thirty-first day of December, 1912, and the 6th day of Jan·uary, 1913, in addition to 
his annual salary. This same reasoning will apply to all other county officers who 
draw annual salaries. 
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As to the deputies the situation is somewhat different. Deputies and clerks hold 
subject to the will of the head of the office and are entitled to receive pay for the actual 
calendar time employed. The only thing to be watched in this matter is section 
2980 and 2980-1. 

Section 2980 provides that the commissioners shall fix an aggregate sum to be 
expended for the compensation of deputy assistants, etc. 

Section 2980-1 provides that that aggregate sum shall not be exceeded and also 
contains the following provision: 

"When the term of an incumbent of any such office shail expire within the 
year for which such an aggregate sum is to be fixed the county commissioners 
at the time of fixing the same shall designate the amount of such aggregate 
sum which may be expended by the incumbent and the amount of such aggre
gate sum which may be expended by his successor for the fractional parts of 
such year." 

As the commissioners fix the amount under section 2980 to be expended for the 
calendar year beginning January 1st, next thereafter they should have apportioned 
the amount of money to be expended by the present sheriff for the interim between 
December 31, and January 6 from the total amount of money allowed for that office 
for the calendar year 1913. The fact that the commissioners did not act as required 
by statute does not in my opinion prevent them from still making this apportionment 
which should be done at once. 

APPROVED: 
Columbus, Ohio, January 2, 1913. 

TIMOTHY S. HOGAN, 

Respect£ ully, 
EDWARD c. TURNER, 

Prosecuting Attorney. 

Attorney General of Ohio. 

2. 

INTOXICATING LIQUORS-CONSTITUTIONAL AMENDMENT-LICENSE 
-DOW-AIKEN TAX STILL TO BE PAID UNTIL GENERAL ASSEMBLY 
PASSES LICENSE LAWS. 

Inasmuch as the con.stitutional amendment providing for licenses for traffic in intox
icating liquors is not self-executing, and expressly provides that it shall not be construed 
so as to modify, repeal or suspend regulatory laws, and as furthermore the supreme court 
has decided that the tax upon tMffic in intoxicating liquors is but a means of providing 
against the evils of such traffic, it follows that the regulatory law providing for the tax is 
still in force and county auditors shall stilL continue to assess the Dow-Aiken tax and 
receive the same until such time as the legislature may act upon the subject of licen.sing the 
sale of intoxicating liquors. 

CoLUMBus, Oa10, January 2, 1913. 

HoN. RoBERT E. EDMONSON, County Auditor, Court House, City. 

DEAR Sm:-You requested my opinion on the question whether the recent amend
ment to the constitution repealing section 18 of the schedule to the constitution of 
1851, and permitting the license of traffic in intoxicating liquors, prohibits the renewal 
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of payments of the Dow-Aiken tax or prevents persons desiring.to commence business, 
before action by the legislature, from paying such tax and operating saloons. 

Article 15, section 9, of the constitution of Ohio, adopted by vote of the electors 
on September 3, 1912, went into effect on January 1, 1913, and repealed article 15, 
section 9, of the constitution of 1851, known as section 18 of the schedule to the con
stitution. The amendment adopted September 3, 1912, provides: 

"License to traffic in intoxicating liquors shall be granted in this state 
and license laws operative throughout the state shall be passed with such 
restrictions and regulations as may be provided by law. * * * *" 

This amendment in its terms is not self operative but will require legislation on 
the mbject by the general assembly before its provisions shall be effective. 

The said article 15, section 9, of the constitution as adopted September 3, 1912, 
specifically provides that nothing therein contained shall be so con"strued as to modify, 
repeal or suspend any prohibitory or regulatory laws now in force. 

In the case of Anderson vs. Brewster, 44 Ohio State, 576, at page 583, the supreme 
court of Ohio say: · 

"But the general assembly under section 18 of the schedule to the con
stitution·, as one of the means of providing against the evils resulting from the 
traffic in intoxicating liquors, has deemed it proper to assess the business of 
those edgaged in such traffic, and to provide that the assessment shall operate 
as a lien u'pon the real property on and in which such business is conducted." 

And at page 586: 

"But not only has the general assembly authority to make this assess
ment upon the liquor traffic, as being invested with all the legislative powers 
of the state, but by the schedule to the constitution it is permitted and in 
duty bound, we think, to use any or all of these powers, not expressly or by 
n'ecessary implication prohibited, in providing against the evils resulting 
from such traffic. And, if, in the exercise of its judgment and discretion, the 
legislature sees fit to impose a burden on the traffic in the shape of a tax, for 
the purpose of diminishing those evils, it does not come within the province 
of t_his co~ to renew its action in selecting such means." 

The said amendment to the constitution providing for the granting of license to 
traffic in intoxicating liquors not being self-executing, but requiring legislative action 
before licenses shall be granted, and the said section specifically providing that it shall 
not be construed so as to modify, repeal or suspend "regulatory laws," and the supreme 
court having decided that the tax upon traffic in intoxicating liquors is but a means 
of providing against the evils of such traffic, it follows that in the absence of legislative 
action the regulatory law providing for the tax is still in force, and you are authorized 
to continue the assessment of the tax, and to receive the same until such time as the 
legislature may act upon the subject of the license. 

APPROVED: 
Cincinnati, 0., Jan. 2, 1913, 

TniOTHY S. HoGAN, 

Attorney General. 

Respectfully submitted, 
CHAs. A. GRomr, 

Ass't l'rosecuting Attorney. 
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40. 

:\IE:.\IBER OF BO.\RD OF CO:.\DIISSIOXERS FOR ERECTIOX OF STATE 
HOSPITAL :\lAY RESIGX AXD BE APPOIXTED TO S"CPERIXTEXD 
WORK OF COXSTRUCTIOX. 

Inasmuch as section 1843, General Code, which provided that no commiss-Wner of a 
benevolent institution of the state or of a county could be eligible to the office of superin
tendent within one year after his term as member of such board expires, has been repealed, 
and as there are no other statutes prohibiting the same, a member of such board of commis
sioners may now resign and may be appointed superintendent of a state hospital. 

CoLu~m"Gs, OHIO, January 24, 1913. 

Hm<. J. H. SECREST, Clerk of the board of commissioners for the erection of the Lima 
State Hospital, Lima, Ohio. 

DEAR Sm:-I am in receipt of your letter of January 22, 1913, in which you 
request my opinion as follows: 

"The board of commissioners for the erection of the Lima state hospital 
requests your opinion in Wliting, as to the legality of the election of one of its 
members to the position of superintendent of the Lima state hospital; pro
vided, of course, such member first resign as member of the board of commis
sioners for the erection of the Lima state hospital." 

Section 1989 provides for the appointment of a superintendent by the board of 
commissioners for the erection of the Lima state hospital. This section is as follows: 

"The commission may appoint a superintendent, who has had at least 
three years' experience in the care and treatment of insane, to superintend 
the work of construction and open su'ch buildings as are ready for occupancy 
during the progress of the work. He also shall have charge of the buildings 
when occupied and all patients kept therein, and, under the direction of the 
commissioners, may employ necessary officers and employes." 

Section 1843 as it formerly stood provides as follows: 

"X o trustee, commissioner, manager or director of a benevolent, cor:
rectional or penal institution of the state or of a county shall be eligible to 
the office of superintendent or steward, as an employe of such institution dur
ing the term for which he was appointed, nor within one year after his term 
expire:;, nor shall any officer or employe of such institution be related by blood 
or marriage to him." 

This section was expressly repealed by the act passed l\Iay 11, 1911, 102 0. L. 
211, which is the act creating the board of administration. The section was probably 
repealed for the reason that under the board of administration act, the powers formerly 
lodged in the trustees of the different benevolent institutions were vested in the board 
of administration. 

This act creating the board of administration does not apply to the board of com
missioners for the erection of the Lima state hospital, (see section 40 of the act) until 
such time as the Lima state hospital is ready to be operated and to receive inmates 
as provided by law, and until such time, old section 1843 having been expressly re
pealed and not re-enacted, section 1989, above quoted is the only section of the code 
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that now applies, and there would be no inhibition upon the commissioners electing a 
person as superintendent who had been one of the members of said board but who had 

, resigned from the board prior to his election as superintendent. 

66. 

Yours very truly, 
TrnoTBY S. HoGAN, 

Attorney General. 

HOME RULE DOES NOT DEPRIVE STATE OF POLICE POWERS WITHIN 
MUNICIPALITIES-BUILDING CODE EFFECTIVE THEREIN-REC
OMMENDATIONS OF BILL PROVIDING FOR CONSTITUTION OF 
BUILDING CODE COMMISSION AND FOR AMENDMENT OF BUILD
ING CODE. 

Section 3 of the home rule amendment to the constitution reserves to the state its police 
powers over municipal affairs, by providing that municipalities shall have authority to 
exercise any powers of local self government except such as are not in conflict with general 
laws. Recommendations made for an act providing for continuance of building code 
commission and for amendment of building code. 

CoLUMBus, Omo, February 8, 1913. 

HoN. THOMAS P. KEARNS, Chairman, State Building Code Commission, Columbus, 'Ohio. 

DEAR SIR:-Your letter of October 25th is at hand in which you inquire: 

"Will the adoption of the Home Rule Amendment to the Con·stitution 
in cities where this plan of government is established effect in any way the 
jurisdiction of the state in matters relating to the enforcement of the state 
laws in these cities such as the State Building Code.'', 

The answer to this is: No. that it certainly was not intended by said Constitu
tional Amendment to deprive the state of power to make all necessary police regula
tion in cities which may avail themselves of the provisions of this amendment. This 
I think is made clear by section 3 of the Amendment which reads as follows: 

"Municipalities shall have authority to exercise all powers of local self
government and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general laws." 

As to your inquiry in regard to the proper title to the head of your department, 
I would prefer Head, or Chief of the Department of Workshops and Public Buildings 
as being most comprehensive and less liable to give rise to misunderstandings, and 
misconceptions of the law, although "when the title to the act and the act itself is con
sidered, the matter of name may not be important. 

You also state: 

"I am also submitting herewith a copy of a resolution prepared by the 
commission to be presented at the next session of the general assembly, which 
has for its purpose continuing this commission, fixing the salary of some of the 
appointees of that body, as well as appropriations for the expense of the 
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commission in conducting the work, together with a copy of the administra
tive section of the code which has been revised by us, both of which we wou,ld 
be pleased to have you examine carefully and advise us whether or not they are 
in proper ana legal form." -

The paper enclosed is an act rather than a resolution, and is in proper and legal 
form, but I would call attention to the followinp; facts: 

1. Section 3 provides the commission shall maintain a suitable office in the City 
of Colu,mbus, Ohio, shall appoint a consulting architect, stenographer and other 
assistants and limits "The total cost of maintaining such State Building Code Com
mission" to 86,000.00 per year. 

Section 6 fixes the salary of the architect at 82,500.00 and the stenographer at 
$720.00; other saln.ries to be fixetl by the commission and the clerk's bond to be con
sidered as part of expenses. 

2. I find no provision as to where this office shall be maintained other than in 
Columbus, Ohio, nor for rent of same, and it occurs to me that it might be better to 
so reframe the act as to take care of these matters and make it easy for the commission 
to keep within the prescribed limit. 

I would also suggest that section 2 of the act be made a little more specific and 
that it be made to read: 

"Shall upon request make examination and tests and decide when a fix
ture, device or construction at variance with what is prescribed in the State 
Building Code is or is not a substantial compliance therewith; to hear appli
cants who have been refused permits and holders of permits that have been re
voked and determine whether such refused permit should have been granted, 
or such revocation should be set aside; to hear and determine questions in 
dispute relative to the application, interpretation and enforcement of the 
state building code, to investigate, etc." 

I would suggest this additional section: 

"Section -. All orders, rulings, holdings, determinations and findings 
of the commission shall be final unless within sixty (60) days after making 
the same party aggrieved shall file a petition in the Court of Common Pleas 
of Franklin County, Ohio, asking that the same be set aside on account of its 
being unreasonable, or contrary to law in which event the enforcement of such 
order or ruling shall be suspended until the final determination thereof by said 
Court." 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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88. 

REFOR~'IATORY-JCDGE OF J"CVEXILE COURT ~l,AY TRAXSFER IX
~IATES OF BOYS' HO:VIE-REFOR~IATORY XOT A PRISOX. 

The United Stales District Court in the case of in re Frank Januszewski, has decided 
that the Ohio juvenile court act does not contravene any constitutional guarantee of the 
federal government. 

The reformatory at Mansfield is not intended for the purpose of punishment for crime, 
but rather to place prisoners 1mder suitable guardianship for proper care and discipline, 
until reformed or until arriving at the age of majority. The further fact that the legislature, 
in section 2139, General Code, authorizes the transfer to such institution from the Boys' 
Industrial School, of inmates of the latter place, is declarative of the fact that the Stale 
Reformatory is not to be regarded as a prison. 

The fact that a person convicted of q, felony may be sentenced to the reformatory does 
not contravene the idea that a reformatory is not a prison. 

The judge of a juvenile court, therefore, does not exceed his jurisdiction in transferring 
.a boy whom he has committed to the Boys' Industrial Home, from that institution to the 
State Reformatory, since the boy has not been sentenced for a crime for which imprison
ment in a prison .has been constituted a penally. 

CoLmmus, OHIO, February 11, 1913. 

HoN. GEORGES. ADDAMS, Judge of the Juvenile Court of Cuyahoga County, Cleveland, 0. 

DEAR Sm:-In your letter of January 25, 1913, you ask my opinion as to the 
legality of the commitment by you to the Ohio State Reformatory, at Marrsfield, of 
one Sam Licker. Accompanying your letter is a communication from Mr. Ezra S. 
Brudno, attordey for said Sam Licker, who joins in your request. There is no dis
agreement between you and Mr. Brudno as to the facts in the case which have resulted 
in the commitment of said Licker to said reformatory. Habeas corpus is about to be 
instituted for his release. 

The facts are substantially as follows: 

"Sam Licker, between sixteen and seventeen years old, was brought into 
said juvenile court as a delinqtlent, charged with grand larceny. On his plea 
of not guilty a hearing was had and the court committed him to the Hudson 
City farm. After serving there about six weeks the said juvenile judge, 
learning that the boy was afflicted with a bad disease, sen'tenced him to the 
Mansfield Reformatory without any new trial, hearing or proceeding. There 
was never any indictment against the boy." 

You ask the following questions: 

"1. Did the court have the right, after committing the boy to the City 
Farm school, to change the commitment to the reformatory or any other 
institution? 

"2. Has the juvenile cou'rt a right to commit to the reformatory? 
"3. If the commitment is illegal should the boy be retu'rned to the 

juvenile court for discipline and protection? -

The question you present is one not free from difficulties: 

"1. That great care should be used before il'ifringing upon the constitu
tional right of any citizen, young or old, is elementary; 
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"2. That at first blush many statutes may appear to be unconstitu
tional which, in fact, are not; 

"3. Every reasonable intendment exists in favor of the constitutionality 
of a statute." 

This proposition, as you are well aware, has been declared over and over; and 
notwithstanding its reiteration in about every decision ever handed down by a superior 
court involving constitutional questions, neverthele5s the people of the ~;tate have felt 
that the intendments of the courts in that direction were not strong enough, and the 
policy of the state against holding statutes and enactments of the legislature uncon
stitutional was emphasized at the election held on September 3, 1912, at which time 
the people appmved an amendment whereby all of the ,iudges of the supreme court, 
save one, must concur before a stv.tute is to be held unconstitutional. The particular 
effect of this is, that there should be little room for dispute about the unconstitution
ality of an act before the court passing upon the q ucstion directly will hold such stutute 
unconstitutional. 

If there is any doubt whatever as to the validity of an act of the general assembly 
it becomes the duty of this department to hold in favor of such validity, even though 
if we were a court we might have concluded that the statute was not valid. I appre
hend that the same rule applies to yourself when sitting as a court and not authorized 
to pass directly upon the constitutionality of an act; in other words, when the hearing 
before you does not directly raise the question of the constitutionality of the act. 

The Ohio juvenile act does not contravene any constitutional guarantees of the 
federal government. Such was the holding of "Gnited States district court for the 
southern district of Ohio In Re Frank Januszewski in a decision by Hon. John A. 
Sater, judge of the United States court: This case is a lucid one and very valuable 
as an aid in the present question. The case is to be found in the Ohio Law Reporter 
of June 24, 1912, at page 151. The syllabu!'l is as follows: 

"Repugnancy of a state statute to the constitution of the state docs not 
afford ground for the granting of a writ of habeas corpus by a federal court 
upon application of one convicted thereunder, unless the petitioner is in cus
tody by virtue of such statute and the statute is in conflict with the Con
stitution of the United States. 

"Delinquency has not been declared a crime in Ohio, and the Ohio juve
nile act is neither criminal or penal in it~ nature, but is an administrative police 
regulation of a corrective nature; and while, as in the case at bar, the commis
sion of a crime may set the machiaery of the juvenile court in action, the 
accused was not tried in that eomt for his Clime, but for incorrigibility. 

"Inasmuch as the privileges and immunities of a citizen of the United 
State~ do not inclu(le the right to trial by jury in a state court even for a state 
offense or the right to be exemp: from trial for an infamous crime except upon 
preserltment by a grand jury, it follows that jury trial is not essential in all 
cases to due process of law; and the commitment of the petitioner in the present 
case to the Boys' Industril:l.l School for incorrigibility by the juvenile court 
of Cdyahoga county was not rendered invalid by reason of the fact that it was 
without the intervention of a jury, notwithstanding the char~c in the affidavit 
upon which he was arrested was that he was a delinquent in that he maliciously 
and purposely shot :\I. with intent to kil.l. 

"X or is there merit in the contention that the petitioner was denied his 
rights by reason of the fact that the juvenile act does not afford opportu'nity 
for appeal or prosecution of error, ihasmuch a~ it is the settled rule in Ohio 
that there can be no appeal or proceedings in error from one judicial tribunal 
to another unless the right thereto is given by statute." 



1690 MISCELLANEOUS 

Judge Sater in that opinion inter alia says: 

"The evidence offered in the juvenile cou.rt must have shown that he shot 
as charged in the affidavit, but as he was charged with and tried for a species 
of delinquency only, such evidence could not, by any known rule, be used in 
such hearing to convict him of the crime of shooting with intent to kill. The 
only office which it could perform was to establish the particu'lar kind of de
linquency alleged. His commitment was not designed as and is not a punish
ment for crime, but to place him under suitable guardianship for proper care 
and discipline until he is reformed, or arrives at the age of majority. Nor 
is the industrial school a prison. 

"Citing Prescott vs. State, 19 0. S., 184, and other authorities." 

The last sentence quoted from Judge Sater's opin.ion, to wit: "Nor is the indus
trial school a prison," might lead one hastily reading it to the conclusion that the 
juvenile court could not commit a delinquent to the Ohio State reformatory, because 
in one sense it might be said to be a prison. Let us see what the facts are in that behalf. 

The act creating the Mansfield institution is to be found in Laws of Ohio, Vol. 
81, page 206, and is entitled, "An act to establish an intermediate penitentiary, and 
to provide for the appointment of a board of managers to locate, construct and manage 
the same." 

Section 1 whereof is as follows: 

"Be it enacted by the general assembly of the state of Ohio, That there 
be established an intermediate penitentiary, for the incarceration of such 
persons convicted and sentenced under the laws of Ohio as have not previous
ly been sentenced to a state penitentiary in this or any other state or country." 

It is apparent that when this act was passed it was the conviction of the legis
lature that a certain class of con-(,icted persons should n'ot be sent to the penitentiary 
at Columbus. 

Section 8 of the act discloses this: 

"The discipline to be observed in said penitentiary shall be reformatory, 
and the managers and warden shall have power to use such means of reforma
tion consistent with the improvement of the inmates as they deem expedient. 
Agricultural labor or mechanical industry may be resorted to by said managers 
and warden as an instrument of reformation. The contract system of employ
ing convicts shall not exist in any form in said penitentiary, but the prisoners 
shall be employed by the state, and in such way as to in the least possible 
manner interfere with or affect free labor." 

Had the Ohio legislature stopped with this the institution at Mansfield might 
well be designated a prison rather than a reformatory, although the discipline of such 
prison was reformatory in character. The idea of imprionment predominated. The 
legislature acted again as found in Laws of Ohio, Vol. 88, page 418. The title of 
the last mentioned act is as follows: "Anact to amend an act to establish an in
termediate penitentiary, and to provide for the appointment of a bonrd of managers 
to locate, construct and manage the same, passed April 14, 1884, and the act 
amendatory thereto passed April 18, 1890, and to change the name of said institution 
to the Ohio state reformatory." 
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Section 1 whereof is as follows: 

"Be it enacted by the general assembly of the state of Ohio, That there 
be established an Ohio state reformatory, for the incarceration of such persons 
convicted and sentenced under the laws of Ohio, as have not previously been 
sentenced to a state penitentiary in this or any other state or country." 

By the last mentioned act military training is added to the other branches of 
instruction. The :Manfiseld institution is now known as the "Ohio State Reformatory." 
(See division No. 4 under the head of penal institutions.) 

Section 2131 provides who may be sentenced to the reformatory. It is as follows: 

"The board of managers shall receive all male criminals between the 
ages of sixteen and thirty years sentenced to the reformatory if they are not 
known to have been previoulsy sentenced to a state prison. Male persons 
between the ages of sixteen and twenty-one years convicted of felony shall be 
sentenced to the reformatory instead of the penitentiary. Such persons be
tween the ages of twenty-one and thirty years may be sentencad to the reforma
tory if the court passing sentence deems them amenable to reformatory methods. 
No person convicted of murder in the first or second degrees shall be sentenced 
or transferred to the reformatory." 

Section 2136 provides for the discipline and labor of persons, as follows: 

"The discipline to be observed in the institution shall be reformatory and 
the board of managers shall employ such means for reformation or improve
ment as may be expedient. The labor imposed upon the inmates or industrial 
pursuits prescribed for them shall be such as the board directs, but the con
tract system of prison labor shall not be employed." 

Section 2139, among other things, provides: 

"The board, upon the order of the governor, shall receive from the boys 
industrial school such of its inmates as the governor deems advisable to trans
fer to the reformatory." 

This last section is a strong legislative declaration in favor of the proposition 
that the Mansfield institution is a reformatory rather than a prison; otherwise, the 
governor would not have the right to cause to be transferred one from Lancaster who 
had not been convicted of crime to Mansfield. The fact that a court sentences to 
Mansfield persons who have been regularly indicted and convicted is, in my mind 
of no moment. The relieving of prisoners from what would othernise be the filii 
consequences of their violations cf the law is merely the humanity of the law. I• 
will always be kept in mind that the commitment as stated by Judge Sater, is not 
designed and is not a punishment for crime but to place prisoners under suitable guard
ianship for proper care and discipline until they are reformed or arrive at the age of 
majority. So long as the institution at :Mansfield is a place where the inmates receive 
proper care, tu1ining, discipline avd eduratio'l, certainly no objections can be made 
to it as a proper pw.ce for the detention of delinquents. 

It is not necessary here to !!O into the statutes or the decisions to disclose that 
the common pleas court has the right to sentence to the indm;trial school at Lancaster 
boys between certain ages who have been convicted of crime. In the eye of the law 
such boys are felons just as well as those who have been sentenced to the penitentiary 
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for burglary. Nevertheless, the boys industrial school, while in one sense a prison, 
is not a prison in the sense in which the people of this state, or for that matter the 
people of the different states of the country, understood a prison or a penitentiary to 
be when the various constitutions were adopted. That the legislature authorized 
delinquents sent to :\Iansfield is a legislative declaration, and delinquents arc com
mitted there not for the purpose of imprisonment but for the purpose of gumdian
ship, and all that guardianship implies. 

Section 2148-1, under the head of Ohio reformatory for women, provides: 

"The Ohio reformatory for women shall be used for the detention of all 
females over sixteen years of 'lge, convicted of a felony, misdemeanor, or 
delinquency as hereinafter provided, and for the detention of such female 
prisoners as shall be transferred thereto from the Ohio pen.,ientiary and the 
girls' industrial home as hereinafter provided.'' 

This is indif'ative. If the contention of Mr. Brudno be correct hopeless con
fusion will result with reference to the Ohio reformatory for women. The Ohio state 
reformatory at Mansfield, the industrial school at Lancaster, and may be other similar 
institutions. 

Now, coming to the question of fact, I should pause long before recommending 
that you should recede from your position in sending the delipquent to Mansfield. 
The Ohio state reformatory under the management of Dr. Leonard has a reputation, 
which from personal observation I believe is deserved, of being one of the very best 
mapaged institutions for the guardianship of the youth to be found anywhere in the 
world. It has received the most favorable commendation from statesmen, courts, 
magazine writers, newspapers and everybody who ever visited it that I have talked 
to. It is, to my mind, just the place for delinquent boys, whether they hav(,'l been tried 
before a jury for crime and convicted or tried by a court as delinquents. 

Your committing the boy to the state farm school was not an act functus officio. 
The guardianship is a running one. The court had the guardianship, standing parens 
patriae, and in my judgment you had a perfect right to commit the delinquent to the 
reformatory at Mansfield. Of course, while at the reformatory such youth is sub
ject to all of the rules of that institution. 

I would ad:vise you to adhere to your position until the court in the habeas corpus 
proceedings holds to the contrary. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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155. 

TAXES AXD TA.XATIOX-LEGISLATIOX "GXXECESS"\.RY FOR T.AX.\TIOX 
OF ::\I"GXICIPAL BOXDS "GXDER COXSTIT"GTIOXAL A::\IEXD::\IEXT. 

Under the language of the conslitutumal amendment which remm·es the former con
stitutional exemption of municipal bonds, legislative enactment is unnecessary to bring 
about the exemption of such bonds, in view of the existing statutes p;ot•iding for-the taxation 
of bonds -in genual. 

COL"C":IIBCS, OHIO, April 1, 1913. 

Hox. S. GALE LowRIE, Director, Legislative Reference Bureau, Col11mbus, Ohio. 

DEAR 8m:-I hasten, at my earliest convenience, to acknowledge and reply to 
your letter of ::\Iarch 21, in which you request my opinion as to the necessity of legis
lation in order to provide for the iaxation of municipal bonds, issued since Jan. 1, 1913. 

In my opinion such le;?;islation is not necessary, and such bonds are now ta,.able 
without further act of the general assembly. The constitution, article XII, section 1, 
originally contained no reference whatever to bonds of municipal corporations of this 
state. In the year 1905 the follo"ing was incorporated into this section: 

"Excepting bonds of the state of Ohio, bonds of any city, 'illage, hamlet, 
county, or township in this state, and bonds issued in behalf of the public 
schools of Ohio and the means of instruction in connection therewith, which 
bonds shall be exempt from laxation. 

No legislation was ever had under this amendment, for the reason that it was 
palpably self-executing. 

In 1913 this section of the constitution was again amended, so that this portion 
thereof now reads as follows: 

"excepting all bonds at present outstanding of the state of Ohio or of any 
city, village, hamlet, county or township in this state, or which have been 
issued in behalf of the public schools in Ohio and the means of instruction in 
connection therewith, which bonds so at present outstanding shall be exempt 
from taxation." 

This provision simply withdraws from bonds issued after the date when it took 
effect, namely, January 1, 1913, the protection of the self-executing exemption adopted 
in 1!l05. Xow the fir:rt ::,entence in the section I have referred to requires that all 
investments in bonds be taxed by a uniform rule at their true value in money. This 
provision is, of course, not self-executing. In pursuance thereof, however, numerous 
statutes have been passed asserting the intention of the legislature respecting the taxa
tion of property (section 5328), and requiring the listing of specific items thereof, 
including investments in bonds (section 5376). It follows, I think, that these statutes 
automatically require the listing and taxation of all inve~tments in bonds subject to 
the taxing power of the state not exempted from taxation. 

I know of no principle of statutory construction which would require the legisla
ture, for example, in doir".?; away with an exemption which is purely statutory, to do 
otherwise than to reped the exemption statute. The same principle, in my judgment, 
applies to the rase of an amendment of a self-executing constitutiond pro,ision. 

Very truly yours, 
TDIOTHY 8. HOGAX, 

Attorney General. 
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177. 

JOINT RESOLUTION MAY NOT HAVE EFFECT OF LAW-MAY NOT PRO
VIDE FOR PRINTING OF LAW LIBRARY CATALOGUE EVERY FIVE 
YEARS BY JOINT RESOLUTION. 

Since a joint resolution of the general assembly may not have the binding effect of law, 
the general assembly rnay not by such method, provide for the printing of a state law library 
catalogue every five years. 

CoLUMBus, Oaw, March 31, 1913. 

RoN. E. HowARD GILKEY, State Law Librarian, Columbus, Ohio. 

DEAR Srn:-I have your letter of January 28th in which you request my opinion 
upon the following: 

"Will you please advise this office in writing, if, under S. J. R. No. 30 
(98 0. L. 421) we can proceed to get out another edition of the catalogue of 
the supreme court law library, over five years having elapsed since the edition 
of 1907, and constant demands being made upon us for a later guide to the 
volumes now in our library." 

Senate Joint Resolution No. 30 was passed April 2, 1906, and provided as follows: 

"Be it resolved by the general assembly of the state of Ohio: That 
the supervisor of public printing is hereby authorized and directed to have 
printed and bound two thousand copies of the catalogue of the law library 
of the supreme court of Ohio, for general distribution among the judges, 
members of the bar, citizens and Jaw libraries of the state, and to pay for the 
same out of the appropriations for state printing and binding. The com
missioners of printing shall let the contract for the printing of the catalogue, 
by competitive bidding among bidders who are prepared to do catalogue 
work, and the quality of presswork and typesetting shall be considered in 
awarding the contract. The books shall be bound at the state bindery in a 
good quality of law buckram and shall be distributed by the law librarian 
under the supervision of the supreme court, the expense of such distribution 
to be paid from the contingent expense fund of the supreme court and law 
library. 

"Resolved, further, That the law librarian shall furnish copy for subse
quent editions of the said catalogue, once in every five years hereafter, which 
editions shall be printed, bound and distributed hereafter, in the same manner 
as is above specified." 

Printing for the state is governed by the provisions of sections 745 to 787 inclu
sive of the General Code. Section 754 divides such printing into seven classes and 
provides for the letting of contracts therefor as follows: 

"Section 754. The printing for the state shall be divided into seven 
classes and shall be let in separate contracts as follows 

"First Class:-Bills for the two houses of the general assembly, resolu
tions and other matters ordered by such houses or either of them to be printed 
in bill form. 

"Second Class:-The journals of the senate and house ·of representatives, 
and reports, communications and other documents which form a part of 
the journals. 
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"Third Class:-Reports, communications and other documents ordered 
by the general assembly or either house thereof, or by the executive depart
ments, to be printed in pamphlet form, not including the bulletins of the 
agricultural experiment stn.tion. 

"Fourth Class:-General anrl local laws ::md joint resolutions. 
"Fifth Class:-Bl::mks, circulars and other work for the use of the execu

tive departments, not including those to be printed in pamphlet form. 
"Sixth Class:-The bulletins of the agricultural experiment station. 
"Seventh Class:-The report of the secretary of state, auditor of state, 

commissioner of common schools, superintendent of insurance, rail oad com
mission, commissioner of labor statistics, state board of agriculture, and other 
reports of executive officers required by law to be bound in either cloth or half 
law binding, not including the laws, joint resolutions and journals of the 
house and senate. 

"The printing for each of the classes except the Reventh class shall be 
let in one contract; the printing for the seventh class may be let in one or more 
contracts as the commissioners of public printing in their discretion may 
require." 

Section 786 General Code provides for printing for the state not included in the 
classification made by section 754 as follows: 

"Section 786. All printing and binding for the state not authorized by 
the provisions of this chapter shall be subject to the provisions thereof so far 
as practicable, and, whether provided for by law or resolution, the commis
sioners of public printing may advertise for proposals and let contracts there
for as herein provided." 

It will be observed that section 754 does not specifically include the catalogue 
of the books in the supreme court law library amonp; the documents which may be 
printed at the state's expense. The same may be so printed, however, in pursuance 
of a resolution of the general assembly by virtue of the authority fot~nd in section, 
786, but it remains to be determined whether the joint resolution adopted in 1906, 
which directs the law librarian to furnish copy for subsequent editions of said cata
logue once in five years is sufficient to authorize the printing and distribution of another 
edition thereof at this time, more than five years having elapsed since the printing of 
the last edition. 

In Blanchard vs. Bissell, 11 0. S. 103, Judge Scott in speaking of a resolution said, 
''It is of a temporary character and prescribes no pcmmnent rule of government." 

In the case of :\fullcn vs. Htatc, 111 Cal. 578, it was held: "A mere resolution, 
therefore, is not a competPnt method of expre~sing the legislative will, where that 
expression is to h:wc the force of lu.w and hind others than the members of the houses 
adopting it." 

The joint resolution ndopted in 190G, in so far as it provides for the printing of 
said catalogue at intervals of five year,; has not in my judgment, the force and effect 
of law. The legislature is without power to pass laws by joint resolution. Provision 
for the periodical printi11g of suid catalogue can be mude only by statute. 

I n.m of the opinion that you may not, upon the authority of said joint resolu
tion, proceed to issue another edition of sa_id catalogue. I would suggest that a new 
resolution he adopted at this session of the general a~sembly, or that a general biatute 
be enacted providing for the printing and distribution of said catalogue at certain 
stated periods. Very truly yours, 

Tn!OTHY S. HoGAN, 

Attorne7J General. 
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186. 

STATE GEOLOGIST :\lAY XOT BE ALLO"\VED EXPEXSES AXD FEES FOR 
ATTEXDAXCE AT COXFEREN"CES OUTSIDE OF STATE. 

Inasmuch as the statutes do not impose the duty nor do they authorize the expenses 
incurred by a state geologist in attending conferences mttside of the state, that official may 
not be reimbursed for the same out of public funds. 

CoLUMBus, OHIO, February 14, l!H3. 

HoN. J. A. BoWNOCKER, State Geologist, Columbus, Ohio. 

DEAR Sm:-In your letter of February 3, 1913, you say that as state geologist 
you have calls to attend two types of meetings: (1). Conferences with federa, 
bureaus, such as the U. S. Geological Survey and the U. S. Bureau of mines; (2)1 
For the purpose of presenting and discussing various papers of ·a geological nature. 
which may or may not relate to the geology of Ohio. 

Under these two heads, you set forth, in detail, the general object of such meetings, 
and the advantages ·which will enure to your department and the state, by these con
ferences, comparisons, data obtained and money saved. 

You then ask: "To what extent can I draw on the appropriations for the geolog
ical survey of Ohio to meet the expense of such trips?" 

Your department and office are creatures of statute law; and all matters pertain
ing thereto are covered in sections 799 to 810, inclusive,· of the General Code. 

The legislature is presumed to have fully covered all duties, powers and emolu
ments, which it intended should apply to this particular state department, by the 
above sections. 

There can be no implied authority on your part, to expend money slong lines not 
authorized in express terms of the law, and not covered by legislation appropriations. 

The simple test is: Does the law provide for such expenses as you enumerate? 
Let us see what pro-visions are made for your duties, salary and expenses. 

Section 802 says: 

"The state geologist shall investigate the geological structure and resour
ces of the state. He shall determine as nea,ly :J.S possible the number and 
extent of geological f01mations, and from time to time reprcs:mt them upon 
maps and diagrams. He shall study the occurrence and distribution of useful 
minerals and products of such formations, determine their chemical composi
tion and structure, investigate the soils and water supply of the state, and 
give attention to the discoveries of coal, building stone, natural cement, 
petroleum, gas and other natu'I"al substance of use and Yalue. He may also 
collect and describe the fos,.;ils of geological formations of the state, but no 
expenditme shall be incurred therein unless authorized by the general as
sembly." 

These are the only duties :J.Ssigned to you, except such as relate to maps and 
reports. 

Section 801 say~: 

"The state geologist shall receiYe for his services two hundred dollars for 
each month for the time employed in the discharge of his official duties. Each 
assistant shall receive such compensation as the state geologist may allow. 
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The necessary tra~·eling and incidental expenses of the geologist and assistants 
shall be paid each month from the state treasury on presentation of an itemized 
voucher approved by the governor. The compensation of the state geologist and 
assistants and the trareling and incidental expenses of the department shall not 
exceed in any year the amount appropriated by the genetal assembly for such 
purposes." 

The duties of your office, as you can see from the law, are all confined within the 
bounds of the state; an'd no provision is made for attending conventions or meetings. 
Only "necessary traveling expenses" are provided for you; and these expenses, until 
further enlarged by statute, must be strictly confined to the duties performed by you, 
as enumerated in section 802. ::\Ioreover the appropriations by the legislature for 
your department in Vol. 102 0. L. do not specify any such items as you refer to. How
ever beneficial such trips might be to the geological department of Ohio, there is no 
authority of law for incurring the expense thereof to be paid by the state. It will 
require legislative action to extend the law so as to include such items as valid expenses, 
payable by the. state. Yours very respectfully, 

329. 

TL'IIOTHY S. HoGAN, 
Attorney General. 

INTEREST OF STATE I~ ITS CA~ALS-PE~~SYLVANIA AND OHIO CANAL 
-TITLE OF STATE TO LANDS UPOX ABANDON::\1E~T-IXTEREST 
OF UNIT.l£D STATES GOVERNMENT IN MIAMI AND ERIE CANAL. 

1. In the act incorporating the Pennsylvania and Ohio Canal Company, that com
pany was given the fee simple or whatever other title it acquired by purchases, and upon 
dissolution of the company, the slate and other stockholders shared equally in the distribu
tion of such possession. By the same act, lands ncquired by appropriation reverted to the 
original owners upon the dissolution of the company. 

2. For the canals acquired by the state itself, its right of way is obtained: 
(a) By purchasing rights and property of a private canal company, in which case 

upon abandonment of the canal, the state retains only such right and title to lands as were 
received by the company for which the purchase was made. 

(b) By securing a right of way by taking the property owned by private persons, 
under the act of 1825, in which case the state acquired an absolute fee simple which re
mained in the state upon the abandonment of the canal. 

(c) As regards the .llfiami and Erie canal, by securing its right of way directly from 
the United States, in which case the acts of congress granting such right of way, granted 
an absolute fee simple title to the stale of Ohio subject to the condition that while such canals 
were operated they should be public highways for the use of the government of the United 
States, free from any toll or charge whatever for any property of the United States or per
sons in their service passing along the same, provided that the canal was completed wi hin 
the time prescribed in this act, which proviso was accomplished. 

The state, therefore, upon abandonment of canals received in this manner, retains 
absolute fee simple title. 

CoLIDIBUS, Omo, June 14, 1913. 

RoN. W. A. Wt:YGAXDT, Chairman of Cmwl Investigation Committee, Columbus, Ohio. 

DEAR Sm:-Your committee has submitted the following questions to this de
partment for opinion. 

24-Yol. 11-A. G. 
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"First:-What interest, if any, has Ohio in the old Pennsylvania and Ohio 
canal? 

"Second:-In case the state abandons the canals does the land reve1t to 
the abutting property owner? 

"Third:-What interest, if any, has the United States government in the 
Miami and Erie canal?" 

FIRST 

The Pennsylvania and Ohio Canal Company was a private corporation organized 
by special acts of the legislatures of Ohio and of Pennsylvania. 

Its organization and dissolution is referred to in case of McCombs vs. Stewart, 
40 Ohio St., 646, by Justice Dickman, on page 661, where he says: 

"The Pennsylvania and Ohio Canal Company was incorporated in the 
year 1827, by :1 special act of the general assembly of the state of Ohio, and 
by a special act of the general assembly of Pennsylvania, for the purpose of 
constructing and maintaining a navigable canal from a point on the Ohio canal, 
at Akron, Ohio, to the waters of the Mahoning River, and thence to meet or 
intersect the Pennsylvania, or Chesapeake & Ohio canal at or near Pittsburgh,· 
Pennsylvania, etc. On accou'nt of the company's 'neglect to keep its canal 
in repair, it was, in 1872, by proceedings in the nature of quo warranto, ousted 
from its corporate franchises received from the state of Ohio, and dissolved, 
and a trustee was thereupon appointed as required by statute." 

On page 663, Dickman J. further says: 

"It is obvious from the language and proVIsiOns of the act, that the 
legislature intended to authorize the comp::tny to ::tcquire by donation or pur
chase an absolute estate in fee in lands, in aid of the objects of the corporation. 
Upon a dissolution of the corporation, the lands so held in fee simple would 
not revert to the original owners, but would remain to be disposed of for the 
benefit of the creditors and stockholders of the company." 

On page 664, he further says: 

"But a different rule prevails where lands and easements are acquired 
by appropriation or proceedings in invitum. The Pennsylvania and Ohio 
Canal Company had the undoubted right to take and hold lands in fee, but 
such taking was to be by gift or purchase, and not by right of eminent domain. 
The right derived under section 3 'to enter upon, take possession of, and use' 
lands, real estate, and streams, cannot be enlarged by implication into an 
estate beyond the corporate existence of the company. The property being 
taken for pu,blic use, when that use ceases, it must revert to the owner of the 
soil from whom it was taken, relieved of the burden or easement which the 
sovereign power has imposed." 

Therefore all land secured by appropriation for a right of way for the canal 
of The Pennsylvania and Ohio Canal Company would revert to the abutting property 
owners when the property was no longer used for such public purpose. Where prop
erty was secured by purchase or gift a fee could have been secured. In order to deter
mine the title secured an examination would have to be made of the records of each 
county through which the canal passed. 
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The case dissolving this company is reported in 23 0. S. State 121. The pro
ceedings for ouster were commenced in 1869, judgment for ouster entered and trustees 
appointed in 1873. 

Minute Book No. 2, page 43, of the supreme court, where the case is docketed 
shows the appointment of the trustees but does not show that they, at any time, made 
~ report. The original papers were also examined and no report of the trustees was 
found. 

The legislature of Ohio at various times has pllSsed acts in reference to this com
pany. In 64 Ohio Laws 285 an act is set forth authorizing the company to sell or 
lease part or all of its right of way. The act of incorporation provided that :my state 
could subscribe for stock in the company. It appears that the state of Ohio did hold 
such stock. 

In the history of the canals published by the Ohio State Archaeological and His
torical Society, on page 44, it is said: 

"Gov. Medill in his message of Jan. 7, 1856, pointed out that there were 
2,600 miles of railroad completed in Ohio and more than that many projected 
and in the course of construction. He said Ohio owned stock in the Cin
cinnati and Whitewater Canals, $150,000; Pennsylvania and Ohio and other 
canals, $420,000." 

The state as a stockholder would have no more right in the right of way than 
any other stockholder would have. 

The dissolution of the company terminated its rights to conduct a canal. The 
state, therefore, has no right of any kind in the Pennsylvania and Ohio canal which 
was operated by this company. 

SECOND. 

It appears from the decisions that the state of Ohio acquired the right of way 
for its canals in three ways: 

(a) By purchasing the rights and property of a private canal company. 
(b) It secured a right of way by taking the property owned by private persons 

under the act of 1825. 
(c) On part of the Miami and Erie Canal, its right of way was secured directly 

from the United States. 

When the state secured a right of way from a canal company it took only the 
right which the canal company had in the land. 

This is determined in case of Vought v. Railroad Co., 58 Ohio St. 123, where it 
is held:-

"Lands acquired for its use by a canal company, a private corporation, 
organized under the act of the general assembly before the adoption of the 
present constitution, as the Lancaster Lateral Canal Company, 24 Laws., 71, 
authorizingitto acquirelandsforits use by donation, grant or appropriation, 
without expressing the interest or estate to be acquired thereby, revert to the 
owner from whom they were acquired, on the abandonment of the canal, or 
his successor in title. The general rule being, that where lands are acquired 
for a public use, an easement only is taken therein, unless the taking of a 
greater estate, as a. fee simple, is expressly authorized by law. And the rule 
is the same where it afterwards disposes of its canals to the state, which, 
under the act of 1825, takes a fee simple in lands condemned by it to the uses 
of its canal system." 
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It will be necessary therefore, in such case, to ascertain what interest the private 
canal company took in the land in order to determine the right of the state therein. 

If the private company had only an easement, the state has only an easement 
and upon abandoment the land would revert to the abutting property owner. If the 
private company held a fee, the state also secured a fee, and in such case the land would 
not revert to the abutting property owner. 

b. 

The title acquired by the state under the act of 1825, has been often determined 
by the supreme court of Ohio. 

In State of Ohio vs. Griftner, 61 0. S., 201, it is held:-

"The title acquired by the state to lands which it appropriated and used 
in the construction and operation of canals under the act of February 4, 1825, 
23 0. L., 50, is a fee simple, and the former owners of such lands, by reason 
of such appropriation, parted with all their title and interest in such lands. 

"The fee simple title to such lands remains in the state after it ceases 
to use such lands for canal purposes, and the statute of limitations does not 
run against the state as to such lands. 

It is well established that the title of the state to all land appropriated or taken 
for the use of the canals under the act of 1825, was an absolute fee simple. The abut
ting property owner has no right or interest in such land. Their entire title was 
divested when the state took the land. 

Upon the abandonment of the canal the lands secured under the act of 1825 will 
not revert to the abutting property owners. And the state has an absolute right to 
sell, lease or otherwise dispose of this land. The state can grant an absolute fee simple 
tHle thereto. 

THIRD. 

(c) The third branch of the second question involves also the right of the United 
States in the Miami and Erie canal, and the two will be considered together. 

The right of way of the Miami and Erie canal from Dayton north to Toledo and 
of the Wabash extension, with bot few exceptions, was secured direct from the United 
States government by virtue of two acts which will be given in fulL The land or p9.rt 
of the right of way which did not come under these acts was located through land 
which had been patented by the United States prior to the grants to the state. 

The act of congress of May 24, 1828, is found in Volume 8, Laws of United States, 
pages 118, et seq. and provided: 

"Section 1. Be it enacted by the Senate and House of Representatives 
of the United States of America in congress assembled, that there be, and is 
hereby granted to the state of Ohio, for the purpose of aiding said state in 
extending the Miami canal from Dayton to Lake Erie, by the Maumee route, 
a quantity of land, equal to_ one half of five sections in width on each side of 
said canal, between Dayton an,tl the Maumee river, at the mouth of the 
Auglaize, so far as the same shall be located through the public land, and 
reserving each alternate section of the land unsold to the United States, to 
be selected by the commissioner of the general land office, under the direction 
of the president of the United States; and which land, so reserved to the 
United States, shall not be sold for less than two dollars and fifty cents per 
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acre. The said land hereby granted to the state of Ohio, to be subject to the dis
posal of the legislature of said state, for the purpose aforesaid and no other: Pro
vided, That said canal, when completed, shall be, and forever remain, a public 
highway, for the use of the government of the United States, free from any tdl or 
other charge, whatever, for any property of the United States, or persons, in their 
service, passing through the same; And, Provided, also, 'l'hat the extension of 
the said Miami canal shall be commenced within fit•e years, and completed within 
twenty years, or the state shall be bound to pay to the United States the amount 
of any lands previously sold; and that the title to purchasers under the state shall 
be valid. 

"Section 2. And be it further resolved, that so soon as the route of said 
canal shall be located, and agreed on by the state, it shall be the duty of the 
governor thereof, or such other person or persons as may have been, or shall 
hereafter be, authorized to superintend the construction of said canal, to 
examine and ascertain the particular lands to which the said state will be 
entitled under the provisions of this act, and report the same to the secretary 
of the treasurY of the United States. 

"Section 3. And be it further enacted, That the state of Ohio, under the 
au\hority of the legislature thereof, after the selection shall have been so 
made, as aforesaid, shall have power to sell, and convey the whole, or any 
pati of said land, and to give a title, in fee simple, therefor, to the purchaser 
thereof. 

"Section 4. And be it further enacted, That the state of Indiana be, and 
hereby is, authorized to convey and relinquish to the state of Ohio, upon s'Uch 
terms as may be agreed u!f>on by said states, all the right and interest granted 
to the state of Indiana, to any lands within the limits of the state of Ohio, by 
an act, entitled 'An act to grant a certain quantity of land to the stateof 
Indiru:Htj for the purpose of aiding said state in opening a canal to connect 
the waters of Wabash river with those of Lake Erie,' approved on the second 
of March, 1827, the state of Ohio to hold said land on the same conditions 11pon 
which it was granted to the slate of Indiana, by the act aforesaid. 

"Section 5. And be it further enacted, That there be, and hereby is, 
granted to the state of Ohio 500,000 acres of the lands owned by the United 
States within the said state to be selected as hereinafter directed for the pur
pose of aiding the state of Ohio in the payment of the debt or the interest 
thereon, which has heretofore been, or which may hereafter be, contracted by 
said state, in the construction of the canals within the same, undertaken 
under the authority of the laws of said state, now in force, or that may here
after be enacted, for the extension of canals now making; which land, when 
selected, shall be disposed of by the legislature of Ohio, for that purpose, and 
no other; Provided, The said canals, when completed or used, shall be, and 
forever remain, public highways, for the use of the government of the United 
States, free from any toll or charge whatever, for any properly of the United 
States, or persons in their service passing along the same; And, provided 
further, That the said canal, already commenced, shall be completed in seven 
years from the approval of this act; otherwise the state of Ohio shall stand 
bound to pay over to the United States the amount which any lands sold by 
her within that time, may have brought; but the validity of the titles derived 
from the state by such sales, shall not be effected by that failure. 

"Section 6. And be it further enacted, That the selection of the land 
granted by the fifth section of this act may be made under the authority, and 
by the direction of the governor of the state of Ohio, of any lands belonging 
to the United States within said state, which may at the time of selection 
be subject to entry at private sale, and within two years from approval of this 
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act; Provided, That, in the selection of the lands hereby granted, no lands 
shall be comprehended which have been reserved for the use of the United 
States as alternate sections in the grants hitherto made, or which may be 
made during the present session of congress of lands within the said state, for 
roads and canals; And provided, That all lands so selected shall, by the 
governor of said state, be reported to the office of the register of the district · 
in which the land lies, and no land shall be deemed to be so selected, 'till such 
report be made, and the lands so selected shall be granted by the United 
States to the state of Ohio. 

"Section 7. And be it further enacted, That this act shall take effect, 
provided the legislature of Ohio, at the first session thereof, hereafter to com
mence, shall express the assent of the state to the several provisions and con
ditions hereof; and unless such expression of assent be made, this act shall be 
wholly inoperative, except so far as to authorize the governor of Ohio to 
proceed in causing selection of said land to be made previous to the said next 
session of the legislature. 

Act of Congress, Vol. 8, Laws of United States, 
pages 118 et seq. 

Approved May 24, 1828. 

The act granting land to Indiana and which was afterwards transferred to Ohio 
is found in volume 71 Laws of United States, pages 585, et seq., and provided: 

"Section 1. Be it enacted by the senate and house of representatives 
of the Urtited States of America in congress assembled, That there be, and 
hereby .is, granted to the state of Indiana, for the purpose of aiding the said 
state in opening a canal to unite at navigable points the waters of the Wabash 
river, with those of Lake Erie, a quantity of land equal to one-half of five 
sections in width, on each side of said canal, and reserving each alternate 
section to the United States to be selected by the commissioner of the land 
office, under the direction of the president of the United States, from one en'd 
thereof to the other; and the said lands shall }je subject tq the disposal of the 
legislature of said state, for the purpose aforesaid, and no other; Provided, 
That, the said canal, when completed, shall be, and forever remain, a public 
highway for the use of the government of the United Stales, free f1·om any loll, or 
other charge, whatever, for any property of the United Slates, or persons in their 
service, passing through the same; Provided, That said canal shall be com
menced within five years and completed in twenty years, or the state shall be 
bound to pay to the United States the amount of any lands previously sold, 
and that the title to purchasers under the state shall be valid. 

"Section 2. And be it further enacted, That so soon as the route of the 
said canal shall be located and agreed on by the said state, it shall be the 
duty of the governor thereof, or such other person or persons as may have 
been, or shall hereafter be, authorized to superintend the construction of said 
canal, to examine and ascertain the particular lands to which the said state 
will be entitled under the provisions of this act, and repott the same to the 
secretary of the treasury of the United States. 

"Section 3. And be it futther enacted, That the said state, under the 
authority of the legislature thereof, after the selection shall have been so made, 
shall have power to sell and convey the whole, or any part of the said land 
and to give a title, in fee simple, therefor, to whomsoever shall purchase the 
whole or any part thereof." 

Act of congress, approved March 2, 1827; 7 Laws of United States, page 585. 
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The assent of the state of Ohio to the foregoing grants was given at the next gen
eral assembly as shown in 27 Ohio laws, page 16, passed December 22, 1828. Said act 
provided: 

"Be it enacted by the general assembly of the state of Ohio, That the 
assent of the state of Ohio, be, and the same is hereby expressed, and declared 
to be given, to the several provisions and conditions of an act of the congress 
of the United States, approved 24th May, 1828, and entitled 'an act to aid 
the state of Ohio in extending the l\Iiami Canal from Dayton to Lake Erie, 
and to grant a quantity of land to the said state, to aid in the c'onstruction of 
the canals authorized by law; and for making donations of land to certain 
persons in Arkansas territory.' " 

It will be noted that the acts of congress do not say anything about a right of way 
for the canal. It will be noted also, that only alternate sections are given along the 
line of the canal. Therefore, the right of way must necessarily pass through land 
given to Ohio, subject to sale by it, and also through land which was reserved by the 
United States. 

The supreme court of the United States, in construing a similar grant to the state 
of Illinois, has held that the right of way was granted by implication in the reserved 
sections. 

In Werling vs. Ingersoll, 181 U.S., 131, it is held: 

"When congress, under the act of March 2, 1827, granted to the state of 
Illinois alternate sections of land throughout the whole length of the public 
domain, in aid of the construction of a canal to connect the waters of the 
Illinois river with those of Lake Michigan, it also granted by implication the 
right of way through reserved sections, but this implication would not extend 
to ninety feet on each side." 

The act under consideration in the above cited case is found in volume 7, Laws of 
United States, page 582. This act also contained a clause that the canal when om
pleted should remain a public highway free of toll to the United States. The proviso 
contained in said act was as follows: 

"Provided, That the said canal, when completed, shall be, and forever 
remain, a public highway for the use of the govemment of the United States, 
free from any toll, or other charge, whatever, for any property of the United 
States, or persons in their service, passing through the same." 

This provision is the same as that contained in the above quoted acts granting 
land to the states of Ohio and Indiana. 

The proviso in the grant to Ohio will be here repeated for convenience. Said 
proviso is as follows: 

"Provided, l'hat said canal, when completed, shall be, and forever re
main, a public highway, for the use of the government of the United States, 
free from any toll or other charge, whatever, for any property of the United 
1:ltates, or persons in their service, passing through the same; And, Provided, 
also, That the extension of the said ::\Iiami canal ehall be commenced within 
five years, and completed within twenty years, or the state shall be bound to 
pay to the United States the amount of any lands previously sold; and that 
the title to purchasers. under the state shall be valid." 
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This proviso is taken from section 1 of said act. A similar proviso is found in 
section 5 of said act, and also in section 1 of the act granting the land to the state of 
Indiana. The provisos are similar and are inserted for the same purpose. 

It will be observed that there are two provisos, in said provision. The first one 
has reference to the canal being a public highway to be used free of charge by the 
United States, an~ the second is a limitation upon the time in which the canal must be 
started and completed. 

The right, if any, of the United States in the land over which the canal is con
structed must come by virtue of the first proviso. The act does not specifically provide 
for a forfeiture of the land if the state fails to maintain the canal as a public highway. 
There is a conditional clause to the second proviso and that is that the state shall be 
bound to pay for the land sold if the canal shall not be completed within the time 
specified. This provision limits the second proviso only, and does not limit the first. 
·The canal has been completed and the state has complied with the second proviso. 

In People ex ret. vs. The Lake Superior Ship Canat, 32 Mich. 233, it is held: 

"The right of the respondent company, under the legislation of congress 
and the state legislature in that regard, to the possession of the Portage ship 
canal, and to collect the tolls, is considered and sustained, as against the claim 
of the state as trustee of the United States. 

"The provision of the a"t of congress requiring the canal to be a public 
highway free of toll for United States vessels is held not to evince a purpose 
to create by the act a trust in the possession of the state for the United States. 
Similar provisions for free right of passage in United States land grants for 
railroads have never been construed as making the roads government roads." 

The act of congress under consideration in the above cited case, contained this 
provision as shown on page 236 of the report: 

"And the said canal shall be and remain a public highway for the use of 
the government of the United States free from toll or charge upon the vessels 
of said government or upon vessels employed by said government in the 
transportation of any prope1ty or troops of the United States.'' 

It will be observed that the court holds in the above case thl.'t the state does not 
hold the canal in trust for the United States. But the court does not touch upon the 
rights of the United States if th'e canal should be abandoned. 

The rule of constru.ction of grants of this nature is stated in Leavenworth L. & G. 
Railroad Co. vs. United States, 92 U.S. i33, as follows: 

"The rule announced in the former decisions of this court, that a grant by 
the United States is strictly constnfed against the grantee, applies as well to 
grants to a state to aid in building -railroads as to one granting special privi
leges to a private corporation." 

Rules of construction apply only where there is doubt as to the meaning of the 
grant or to the extent thereof. 

The grant under the act of congress now under consideration is not doubtful. 
The doubt, if any, arises in the proviso. 

A proviso is usually a limitation upon a grant or general provision of a statute 
The proviso will not be extended beyond its plain terrns. 

· An example of a proviso by the fede~al goverulment which amounts to a right of 
forfeiture is found in a grant to lllinois by act of March 30, 1822, as set forth in 181 
U. S. 131, supra. at page 132. Said provision reads: 
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"Section 1. Be it enacted by the senate and house of representatives of 
the United States of America in congress assembled, That the state of Illinois 
be, and is hereby authorized to survey and mark through the public lands ot 
the United States the route of the can,al connecting the Illinois river with the 
southern bend of Lake ::\Iichigan; and ninety feet of land on each side of said 
canal shall be forever reserved from any sale to be made by the United States, 
except in the cases hereinafter provided for, and the use thereof forever shall 
be, and the same is hereby vested in the said state for a canal, and for no 
other purpose whatever, on condition, however, that if the said state does not 
survey and direct by law said canal to be opened, and return a complete map 
thereof to the treasury department within three years from and after the 
passing of this act, or if the said canal be not completed, suitable for navigs.
tion, withih two years thereafter; or if said ground shall ever cea.se to be occu
pied by, and used for, a canal, suitable for navigation, the reservation and grant 
hereby made shall be void and of none effect." 

Illinois did not act under this grant and afterwards congress made another grant, 
which contained a proviso similar to the one contained in the Ohio grant. This is the 
act which is quoted from and is construed in the case of Werling vs. Ingersoll, 181 
U. S. 131, supra. 

If the United States had desired to retain a right of forfeiture it would have so 
stated in plain and explicit terms. The right secured to the United States by the 
first proviso is a right to free tolls. It is not a condition that the state shall so main
tain the canals forever as a public ·highway. 

Forfeitures are not favored in law. Although grants from the government are 
construed in favor of the government, at this late date the courts would not favor a 
right of forfeiture under the doubtful terms of the proviso now under consideration, 
and which c'ontains no specific right of forfeiture. 

The difference in the terms of the two grants to Illinois shows a change of purpose 
in the federal government and a more liberal policy toward the states in aiding them 
in the construction of canals. 

It is my opinion that the United States government has a right to free tolls on 
the canals so long as they are maintained as public highways; that it has parted with 
all its right or interest in the land used for the canal; and that the state has an abso
lute title in fee to the right of way of the Miami and Erie canal secul-ed from the United 
States government. 

The state of Ohio has the same right to dispose of this part of the canal system as 
it has to dispose of the part secured under the act of 1825. 

Reference has been made to the Cleveland Terminal decision. Tlus case is found 
in 85 Ohio St. 251, and is entitled, The Cleveland Terminal & Valley Railroad Co. 
vs. The State. 

The syllabi of this case read: 

"In conducting transactions with respect to its ln.nds the state acts in a 
proprietary, and not in a sovereign capacity, and being amenable to all the 
rules of'justice which it prescribes for the conduct of its citizens, it will not be 
permitted to revoke a grant of lands made upon a valuable consideration 
which it retains. 

"When land is granted to a city upon a valuable consideration to be used 
for streets and other purposes, the title will not, in the absence of an express 
stipulation to that end, revest in the grantor because the land is subsequell'l:ly 
used for street and railroad purposes. 
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"When the goverrtor, in the exercise of authority expressly conferred upon 
him by statute, grants to a muni6ipality "all the interest of the state" in 
lands which it owns in fee to be used for streets and other purposes, the 
municipality, reserving the right to use the same for street purposes without 
compensation, may execute a valid lease of such lands to a railroad company 
for its general purposes." 

The land in controversy in the foregoing case was not a part of the Miami and 
Erie canal, and it is no aid in' determining the right of the United States in the Miami 
and Erie canal. 

523. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

REVALUATION,OF PROPERTY DESTROYED BY FIRE SHOULD BE MADE 
BY COUNTY AUDITOR. 

When buildings are destroyed by fi·re, the board of review has no authority to make 
deduction on the tax duplicate unless acting in an appellate capacity from the decision of 
the county auditor. The application for relief should be made to the county auditor, who 
should act on the advice of the prosew/.ing attorney. 

The county auditor should not take account of insurance money in making revaluation. 

Cor.uMBUs, OHIO, September 10, 1913. 

HoN. ALBERT J. DwYER, Special Counsel, Dayton, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of September 4, request
ing, on behalf of the board of review for the city of Dayton, my opinion as to the 
following question: 

"When a building is destroyed or injured by fire may the board of review, 
in making deductions on the duplicate, set off against such deductions the 
amount of insurance money received by the owner on account of his loss? 
The particular destruction took place during the March, 1913, flood." 

The board of review, let me say, in the first instance, has, by virtue of section 
5578, General Code, authority to act in case of destruction of buhdings by fire only in 
the event that the assessor of personal property fails at the time of taking the lists to 
return the proper reduction. As the section cited stood as originally codified, indeed, 
there was no recourse whatever, ipasmuch as section 5593, General Code, applies· only 
to personal property, and section 5583, General Code, is not exactly a grant of authority; 
and inasmuch also as section 5578, by undoubted inadvertence, referred only to the 
destruction of "new structures." This section still remains unamended. It origin
ally afforded the only means of taking from the duplicate property destroyed or 
injured between the first day of October in one year and the second Monday in April 
in the succeeding year, which, unfortunately, includes the period during which the 
Dayton flood occurred. 

Section 2591, General Code, originally provided a distinct method (with which, 
however, the board of review has nothing whatever to do) of taking from the duplicate 
for a current year property destroyed after the second Monday in April and before 
the first day of October. This statute was first enacted for the purpose of making 
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deductions upon a duplicate the lien of which has already attached. In order that 
the county auditor might have authority to act under it, however, the destruction 
must have occurred between the times specified, and this fact was jurisdictional. This 
section wa amended, 103 Ohio Laws, 562, and at present reads as follows: 

"When after the second .:\Ionday in April and before the first day of 
October in any year it is made to appear by the oath of the owner or one of 
the owners of a building or structure and by the affidavit of two disinterested 
persons, re~ident of the city, village or township in which the building or 
structure is or was f<ituated, that such building or structure has been injured 
or debiroyed by fire, flood, tornado or otherwise, since the second .:\londay in 
April of the current year, the county auditor shall deduct from the tax list 
and duplicate the value of such building or structure or such part of the value 
thereof as shall correspond to the extent of the injury; and when it is made to 
appear in the manner herein provided that said building or structure has been 
so injured or destroyed since the first day of October of any year and prior to the 
first day of April of the succeeding year, the following deductions shall be made 
upon the taxes due in the following June, being the second one-half of the taxes 
for the current year, to wit: When such injury or destruction occurs during the 
month of October of any year, the second one-half of the taxes on the amount 
deducted for such injury for the current year shaH be entirely remitted; if in 
the month of November of any year, five-sixths of the second one-half of the 
taxes on the amount deducted for such injury for the current tax year shall 
be remitted; if in the month of December of any year, four-sixths of the 
second one-half of the taxes on the amount deducted for such injury for the 
current tax year shall be remitted; if in the month of January, three-sixths 
of the second one-half of the taxes for the current tax year shall be remitted; 
if in the month of February, two-sixths of the second one-half of the taxes 
on the amount deducted for such injury for the current tax year shall be 
remitted; if in the month of March, one-sixth of the second one-half of the 
taxes on the amount deducted for such injury for the current tax year shall 
be remitted." 

By reason of this amendment the relief which was necessary to meet the situation 
presented by the floods and the attendant fires was extended, for under the statutes 
as they formerly existed if a building was destroyed between the first of October and 
the following April, uruess it were a "new structure," no alteration in the tax duplicate 
could lawfully be made on that account. 

It being true that section 2591 provides the only method f01 relief, the provi~ions 
of the other sections referred to may be ignored. 

Upon consideration of this section it appears, as already observed in connection 
with the section in its original form, that the board of review has no authority in the 
premises u'nless, possibly, when acting in an appellate rapacity from a decision of the 
county auditor. The application for relief should be made to the county auditor, and 
he should act, of course, under the advice primarily of the prosecuting attorney. 

Being cognizant, however, of the customs of city boards of review and the manner 
in which they work in co-operation w1th their respective county auditors I have no 
hesitancy in stating my view as to the question involved. In my opinion the phrase 
"the extent of the injury " as used in the section means substantially the same thing 
as the phrase found in section 5578, for example, which is as follows: "How much 
less valuable such tract or lot is in consequence of such destruction." That is to say, 
I do not believe that it is competent for the county auditor to take cognizance of the 
payment of insurance money in revaluing the real estate and making the necessary 
deductions. The insurance money, when paid, becomes the "personal property" of 
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the owner, with whioh he is at liberty tD do anything he pieases. He may erect 
another building in place of the one which has been destroyed, or he may decide to sell 
the land on which the building was located, in the condition in which it was found 
after the destructio.n. In either event he is possessed of the insurance money in some 
form or another not necessarily related to the real estate as such; that is, he may have 
it in the form of money in bank, in which event he would have to return it under the 
caption of "moneys" in listing his personal property: he may have invested the pro
ceeds in non-taxable bonds, in whirh event the bonds themselves could not be taxed, 
and he would only be required to list the time during the year in which he had the fund 
in taxable form. 

The thing listed on the duplicate as "real estate," under the section of the General 
Code pertaining to such listing, which I need not quote here, is the property itself as 
It lies or stands before the eye of the assessing officer. No deductions from the value 
of such property are allowable under our laws for liens thereon, ·such as mortgages and 
the like; conversely, no additions to the value of such property are permissible on 
account of the fact that the owner thereof may have received money as indemnity for 
the destruction of what was former~y a part thereof. 

In short, the phrase "extent of the injury," as used in the statute, means in my 
opinion the injury to the real estate itself and not the injury to the owner. 

548. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE PROSECUTING ATTORNEY IS NOT PERMITTED TO RECEIVE SAL
ARY FOR COLLECTING THE DOW-AIKEN TAX, AS THIS IS A PART 
OF HIS OFFICIAL DUTY. 

Where the county commissioners of Licking county on December 7, 1909, adopted a 
resolution employing the prosecuting attorney as counsel in suits arising out of the collection 
of the Dow-Aiken tax at a salary of 815.00 per suit, the prosecuting attorney so acting is 
not entitled to receive this compensation as this is already his official duty to act as attorney 
for the county in these suits. 

CoLUMBus, OHio, October 9, 1913. 

HoN. J. HowARD JoNEs, Newark, Ohio. 

DEAR Sm:-I have your letter of August 6, 1913, in which you inquire: 

''Enclosed please find copy of resolution by the county commissioners 
of this county, by virtue of which Mr. P. B. Smythe, former prosecuting 
attorney, claims certain attorney fees. Attached you will also find citations 
referred to me by Mr. Smythe. Will you kindly advise me if these fees can 
be legally paid Mr. Smythe?" 

The resolution to which you refer reads: 

RESOLUTION. 

"Whereas, C. L. V. Holtz, treasurer of Licking county, Ohio, and C. L. 
Riley, as auditor of Licking county, Ohio, have been made defendants in 
various suits now pending in the Common Pleas court of said county, wherein 
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it is sought to enjoin said officials from collecting the Aiken liquor tax from 
the plain tiff in said actions, and whereas, said officials have requested this 
board to be permitted to employ counsel therein, and that said counsel fees 
be fixed. 

"It is therefore resolved that said treasurer and said auditor be author
ized and directed .to employ Phil B. Smythe, prosecuting attorney for said 
county, to defend them in each of said suits, and that said Smythe be allowed 
and paid a fee of 315.00 in each case. 

"Provided, however, that if it shall hereafter be determined that it is the 
duty of said Smythe to render said services as such prosecuting attorney, 
without extra compensation, then said sums or sum shall not be payable by 
reason thereof." 

The references and citations referred to are section 1274, R. S., 5700 G. C. and 
State vs. Stafford, 11 0. D. 720. 

The answer to your question depends upon a considemtion of the above numbered 
sections. Section 845, R. S., and the determination as to whether it was a part of the 
duty of Mr. Smythe, as prosecuting attorney, to defend the suits in question. 

The proviso found at the close of the resolution, as above copied, suggests the idea 
that there was at the date of its passage, some doubt in the minds of the commissioners 
whether it was not the duty of the prosecutor to defend said suits. 

Section 5700, G. C., reads: 

"When an action has been commenced against the county treasurer, 
county auditor, or other county officer, for performing or attempting to per
form, a duty authorized or directed by statute for the collection of the public 
revenue, such treasurer, auditor or other officer, shall be allowed and paid 
out of the county treasury reasonable fees of counsel and other expenses for 
defending the action. The amount of damages and costs adjudged against 
him, with the fees, expenses, damages and costs shall be apportioned ratably 
by the county auditor among all the parties entitled to share the revenue so 
collected and be deducted by the auditor from the shares or portions of revenue 
at any time payable to each, including as one of the parties, the state itself, 
as well as the counties, townships, cities, villages, school districts and organ
izations entitled thereto." 

This section was formerly section 2862, R. S., which was the same in so far as 
the matter under consideratiOn is concerned, as section 5700. 

It will be observed that this is a re-imbursement statute, and does not authorize 
the commissioners to employ counsel, nor require their approval of an employment 
made by a treasurer or auditor. 

Section 1274, R. S., as amended March 31, 1906, and found in 98 0. L. 160, reads 
in part: 

"The prosecuting attorney shall be the legal adviser of the county com
missioners and all other county officers and any and all of them may require 
of him written opinions or instructions in any matters connected with their 
official duties; he shall also perform aU duties and services as are required to be 
performed by legal counsel under section 845 and he shall further be the legal 
adviser for all township officers, and no county or township officer shall have 
authority to employ any other counsel or attorney at Jaw." 
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The language-''he shall also perform ·all the duties required to be performed by 
legal counsel under section 845" calls for inspection of said section as in force at that 
time. It reads in part: 

"Whenever the board of county commissioners of any county deems it 
advisable, it may employ legal counsel and the necessary assistants upon 
such terms as it may deem for the best interests of the county, for the per
formance of the duties herein enumerated. Such counsel shall be the legal 
adviser of the board of county commissioners and the board of control, where 
there is such board, and all of other county officers, of the annual county 
board of equalization, the decennial county board of equalization, the decen
nial county board of revision, and the board of review; and any of said boards 
and officers may require of him written opinions or instructions in any matters 
connected with their official duties. He shall prosecute and defend all suits 
and actions, which any of the boards above named may direct, or, to which 
it or any of said officers may be a party, and shall also perform such duties 
and services as are now required to be performed by prosecuting attorneys 
under sections 799, 1277, 1278a and 3977 of the revised statutes, and as may 
at any time be required by said board of county commissioners." 

Section 845 finds its way into the revision as sections 2409, 2412, General Code, 
in all of which reference to section 845 is omitted for the very obvious reason that the 
duties of counsel employed under section 845, and referred to in the amended section 
1274, is carried into sections 2917 and 2918 of the General Code, which fact is of no 
influence in solving the question presented, further than as showing that the duties 
of prosecuting attorneys, as fixed by the act of March 31, 1906, have been carried into 
the General Code. 

I think it perfectly clear from an inspection of sections 845 and 1274, of the re
vised statutes, in force when this resolution was passed, and as above set forth, that 
it was the duty of the prosecuting attorney as such, to defend the sttits in question; 
that they are covered by the proviso attached to said resolution and that Mr. Smythe 
is not entitled to receive the 815.00 per suit mentioned in said resolution, his contract 
having been entered into December 7, 1909. 

Of course, quite an argument might be made as to the effect of section 2862 R. S., 
now 5700, being in force during all of said time, and whether it was or was not repealed 
by implication to a very large extent, at least by the amendment of section 127 4, 
supra, but it is not thought to be necessary, as the provisions of that amendment 
and the intention of the legislature in making them are believed to be too plain to 
call for explanation. r·. 

Yours very truly, 
f TIMOTHY S. HoGAN, 

Attorney General. 



AXXL'A.L REPORT OF THE .\TTORXEY GE!Io"'ERA.L. 1711 

563. 

THE LAXGUAGE OF THE 8TATUTE 8HOULD BE FOLLOWED IX PUB
LISHING THE CITATIOXS FOR NOX-RESIDEXT PAREXTH THAT 
CO:\lE IXTO JUVEXILE COURT. 

In publishing citaliom; fur non-resulent parents I hal come into j U/Jenile court as pro
vided in section 1648, General Code, the language of the statute should be followed and the 
citation rather than an abstract of its contents, and the lime and place of the hearing should 
be published. 

Counmcs, 0Hro, October 8, 1913. 

Ho:-~. GEORGE S. ADDAMs, Judge of Juvenile Court, Cleveland, Ohio. 

DEAR Sm:-I have the letter from your deputy in which it is asked: 

"Will you kindly render us an opinion on section 1648, page 870, 103rd 
Ohio Laws, as regards publication of citation for non-resident parent of 
children that come into juven.ife court. We have prepared a notice which 
seems to cover all requill'ements and upon which the newspapers have given 
us a flat rate of one dollar (81.00) for publishing. flection 1648 says: 'The clerk 
shall cause such citation to be published once in a newspaper of general cir
culation.' Now, if we cause :t copy of the citation to be published the news
papers want $2.00 and more for publishing same. Will you kindly let us 
know whether we are required to publish the citation in full or will the short 
form do? 

"As to payment for said publication, will we be required to use a voucher 
for payment or can we use a voucher in the form of subpoena vouchers which 
carry a stub giving title and numbe of case and which would be more con
venient and would also give a check on all publications made an I paid for?" 

Section 1648, General Code, as found on page 870 of 103 Ohio Laws, in so far as 
your query is concerned, reads: 

"Whenever it shall appear from affidavit that a parent or guardian or 
other person having the custody of such child resides or has gone out of the 
state or that his or her place of residence is unknown so that such citation 
cannot be served on him or her, the clei·k shall cause such citation to be pub
lished once in a newspaper of general circulation throughout the county, 
and published in the county, if there be one so published. The citation shall 
state the nature of the complaint, and the time and place of the hearing, 
which shall be held at least two weeks later than the elate of the publication; 
and a copy of such citation shall be sent by mail to the last known address 
of such parent, guardian or other person having custody of such child, unless 
said affidavit shows that a reasonable effort has been made without success 
to ascmiain sueh address.'' 

From this it is quite apparent that the legislature intended to give the parent, 
guardian or other person having custody of the child in question very full information 
a~ to the time and place of the hearing and nature of the charge. 

Inasmuch as the only question made goes to the cost of publication, only amounts 
to one dollar in each case, and in the language of the statute, "the clerk shall cause 
such citation to be published, etc.," is plain and unequivocal, I advise you that it is 
best and safest to follow the language of the act, and publish the citation rather than 
an abstract of its contents showing the nature of the charge and the time and place 
of hearing. Very truly yours, 

TnmTHY S. HoGAN, 

AUorney General. 
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589. 

THE ONLY BORROWING POWER WHICH .:\1AY BE LAWFULLY EXERTED 
TO l.VlEET DEFICIENCIES IN THE REVENUES OF A MUNICIPALITY 
IS THAT POWER PROVIDED FOR IN SECTION 3931, GENERAL 
CODE. 

Where the village of Ft. Recovery, Ohiu, is indebted to the board of public affairs in 
the sum of 82500.00 for water and power furnished for said village, this indebtedness is 
simply a deficiency in the revenues of the municipality which should be met through the 
exercise of its taxing powers. The only borrowing power which may be lawfully exerted 
in the premises is that provided in section 3931, General Code. 

CoLUMBus, OHIO, October 10, 1913. 

HoN. B. l'l.. MYERS, Legal Counsel for the village of Ft. Recovery, Celina, Ohio. 

DEAR Sm :-In your letter of October 6, receipt whereof is acknowledged, you 
submit for my opinion the following question: 

"The village of Ft. Recovery, Ohio, is indebted to the board of public 
affairs of the village of Ft. Recovery, Ohio, in the sum of about $2,500, which 
debt is due to a shortage of funds under the tax limitation law. The village 
will be compelled to provide funds in some way to pay their board of public 
affairs for its light and water services, and to maintain their electric iight 
and water plant, or otherwise it will be compelled to close down their plant 
which woUld cause a great amount of trouble with reference to insurance 
policies and otherwise. . 

"Can the village council, under section 4506 of the General Code of Ohio, 
or under sections 3912 et seq., issue bonds or borrow money for the payment of 
this debt?" 

I assume that what you term the "indebtedness" of the village to its board of 
trustees of public affairs consists of charges made by the board against the village for 
water furnished to the· public places, and for lighting the streets, alleys and public 
places of the municipality. This is the only charge which the trustees would have 
authority to make against the village. That is to say, there is at least a serious ques
tion as to whether or not the trustees may operate the plant as a whole at a loss, arid 
thus charge the general taxpayers for the electric current and water furnished to 
private consumers. 

Assuming, then, that the deficiency exists by reason of the inability of the village 
within its ta.x limits, to pay the sums lawfully charged against it for the service fur
nished to the village as such, I am of the opinion that neither of the sections to which 
you refer authorizes the borrowing of money for the purpose of supplying this deficiency. 

Section 4506, General Code, which I need not quote, authorizes the levy of taxes 
for sinking fund purposes. Section 3!l12, General Code, creates a general power to 
borrow money but is in itself in the absence of supplementary authority in the same 
chapter, not sufficient to invest a municipality with power to borrow money for a 
designated purpose. 

The so-c~!Jed obligation of the village is, at the most, not a funded one, to be met 
directly through the medium of the sinking fund levies. In point of fact it does not 
amount to a technical indebtedness at all. It is simply a deficiency in the revenues 
of the municipality, which should be raised through the exercise of its taxing power to 
meet a. specific municipal purpose. Such being the case, the only borrowing power 
which may lawfully be exerted in the premises, in my opinion, is that provided for 
by section 3931, General Code, which is as follows: 
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"Council may issue deficiency bonds in such amount and denominations, 
for such periods of time, not to exceed fifty years and at such rate of interest 
not to exceed six per cent. as it deems best when in the opinion of council it is 
necessary to supply a deficiency in the revenues of the corporation. The 
total amount of deficiency bonds issued by a corporation, outstanding at any 
time, shall not exceed one per rent. of the total value of all property in the 
corporation as listed and assessed for taxa1ion. The issuanre of such bonds 
shall be approved by the vote~ of two-thirds of all the members elected to 
council, and approved by the votes of two-thirds of aU the electors of the 
corporation voting upon surh question at a Ie!!;ular or special election to be 
provided for by council." 

The conditions and limitations upon the exercise of the power in question are 
explicitly stated in the section quoted. 

59i. 

Very truly yours, 
TnroTHY S. HoaAx, 

Allorney Genernl. 

A COL'"XCIL OF A MUNICIPALITY IN THE STATE OF OHIO HAS XO 
AUTHORITY TO CONTRACT WITH THE COUNCIL OF ANOTHER 
MUNICIPALITY TO FURNISH CURREXT FOR THE STREETS OR 
FOR THE CITIZEXS OF THE SECOND MU~ICIPALITY. 

Where the village of Plymouth, Ohio, has installed an electric lighting system and is 
desirous of furnishing current to the village of Shiloh, the tillage of Plymouth is without 
authority to do this, as section 3618, General Code, applies only to the establishment, main
tenance and operation of the municipal lighting, power and heating plants, and furnishing 
such power, light or heat by the municipality to the citizens thereof and does not apply to 
furnishing it to another 1rillaye. 

CoLUMBUs, OHio, October 28, 1913. 

RoN. B. F. Lmw, Legal Counsel, Shilo, Shelby, Ohio. 

DEAn Sm:·-We are in receipt of your letter of April 24, 1913, submitting for my 
opinion the following questions: 

"Shilo is a viLlage situated four miles from Plymouth, another village in 
Ohio. Plymouth is installing an electric light plant, and is desirous to furnish 
current to Shiloh for her streets, and also for her citizens, and is desirous to 
enter into a contract with Shiloh by which Shiloh is to erect poles and string 
wires throughout the corporate limits of Shiloh, and then extend the light 
li,ne, erect poles, etc., from Shiloh to the corporate line of Plymouth. 

(1) "Can Shiloh and Plymouth enler into such a contract and legally 
incur the 1n'debtedness necessary therefor? 

(2) "If Shiloh can enter into this contract with Plyinouth, could the 
necessity of electric lights be declared an 'emergency measure' and not be 
within the meaning of the Crosser Act?" 

In answer to your first question I beg to state that it has been held repeatedly by 
the supreme court of this state that a municipal corporation has only those powers 
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which are expressly granted to it and such others as are necessary to carry out the 
the powers expressly granted. In support of this statement I cite the following cases: 

Collins vs. Hatch, 18 Ohio, 523. 
Revenna vs. Penn Co., 45 0. S., 118. 
Gas and Water Co., vs. Elyria 57 0. S .. 374. 

Unless there can be found in the statute specific authority for Plymouth and 
Shiloh to enter into the contract as stated by you, the councils of the respective munic
ipalities would have no authority to make it. 

Section 3618, General Code, to which you refer, and by the terms of which you 
suggest that such a contract may be authorized by implication, is as follows: 

"Tq establish, maintain and operate municipal lighting, power and 
heating plants, and to furnish the municipality and the inhabitants thereof 
with light, power and heat, to procure everything necessary therefor, and to 
acquire by purchase, lease or otherwise, the necessary lands for such purposes, 
within and without the municipality." 

This section authorizes the establishment, maintenance and operation of the 
municipal lighting, power and l1eating plants; and before its amendment, 99 vol. Ohio 
Laws, 34, it was held by our courts that it contained no authority f01 the furnishing 
of electricity to citizens by a municipal corporation. I am, therefore, of the opinion 
that section 3618 applies only to the establishment, maintenance and operation of the 
municipal iighting, power and heating plants and the furnishing of light, heat and 
power by such municipality to the citizens thereof, and 'does not authorize the council 
of a municipality to contract with another municipality, either to purchase from or to 
furnish to such other municipality light, heat or power. 

Sections 3982 and 3984, General Code, to which you refer in your letter, provide 
substantially that a municipal corporation may contract with a company for electric 
lights and give such municipality the power to establish by ordinance, the price at 
which such light shall be furnished to the inhabitants of the municipality; and section 
3994 authorizes a municipal corporation to contract with any company for electric 
lights, natural and artificial gas, for the purpose of lighting or heating the streets, 
squares and other public places and buildings in the incorporated limits. The com
panies referred to in these sections could not, by the most liberal interpretations of the 
statutes, be construed to mean municipal corporations, ana I am, therefore, of the 
opinion that there is nothing in these sections that would authorize a contract such 
as contemplated by the villages of Shiloh and Plymouth. 

Section 3973, Genera! Code, to which you refer, applies only to municipal water
works and can not include, by implication, contracts between municipalities for light. 

In the case of lV right vs. The village of 1<.. cnnedy If eights, 25 C. C. ltep. 409, it is 
held by the court that contracts to be authorized by this section must be strictly 
within the terms thereof. Therefore, 1 will hold that the villages of Shiloh and Ply

. moutli have no authority to enter into this proposed contract. 
Since your first question has been answered in the negative, the question as to 

whether or not the necessity of electric lights, under the proposed contract, could be 
declared an emergenQy measure and not be within the meaning of the Crosser Act, 
does not require answer, as the request for an opinion thereon is made conditional 
upon an affirmative answer of the first question. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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602. 

WHERE THE lXDl:STRIAL CO:\L\IISSIOX AXD ITS DEPUTY IX CHARGE 
OF THE DEPART:\IEXT OF WORKSHOPS, FACTORIES AXD Pl:BLIC 
BUILDIXGS COXDE:\IX THE l:SE OF A PUBLIC SCHOOL BLILDIXG 
FOR SCHOOL Pl:RPOSES, THE ORDER :\Il:ST BE CO:\IPLIED \\'ITH, 
AND AX E:\IERCEXCY IS CREATED. 

Where the iJ;duslrial com111i.ssion am/ its t/cpu/y in charge of the department of work
shops, factories and public tuildings condemn the usc of a Jlublic school building for school 
purposes, the order must be complied with, ami an emergency is created. 

if bonds are issued by the board of education, with the approvnl of a majority of the 
electors, at a special election, the lax laits necessary to carry these bonds uwy be made 
outside of the limitations of the Smith One Per Cent. Law. Such is the effect of the amend
ment ,to section 561,9-4, General Code. 

CoLUMBUs, OHIO, November 7, 1913. 

lioN. W. V. ANDERSON. Legal Cot~nsel for the village of Bridgeport, Bridgeport, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of October 14, embodying 
a copy of an order addressed to the board of education of the Bridgeport school district 
by the industrial commission of Ohio and its deputy in charge of the department of 
workshops, factories and public buildings, relative to a certain school buiiding in the 
Bridgeport school district, the essential portion of which is as follows: 

"Do not use this building for school purposes on account of the bad 
sanitary conditions of same; to be complied with at the close of the present 
term of school." 

You ask whether the issuance of this order would entitle the board of education 
of the Bridgeport school district to take action under section 7630-1, General Code 
and otherwise under the act passed April 8, 1913, 103 Ohio Laws, 547. You also ask 
whether or not, in the event that a favorable vote of the electors of the school district 
might be obtained by the board of education, under favor of the section just cited, a 
levy in excess of fifteen mills of the tax valuation of the school district might law
fully be made to retire bonds which would, in that event, be issued. 

Your question invite!l consideration of the act above cited, which provides in part 
as follows: 

"Section 7630-1. * * * if the use of any school house for its intended 
purpose is prohibited by any order of the chief inspector of workshops and 
factories, and the board of education of school district is "ithout sufficient 
funds applicable to the purpose, with which to rebuild or repair such scl ool 
house or to construct a new school house for the proper accommodation of 
the schools of the district, and it is not practicable to secure such funds under 
any of the six preceding sections because of the limits of taxation applicable 
to such school district, such board of education may, subject to the provisions 
of sections seventy-six hundred and twenty-six and seventy-six hundred and 
twenty-seven, and upon the approval of the electors in the manner provided 
by sections seventy-six hundred and twenty-five and seventy-six hundred 
and twenty-six issue bonds for the amount required for such purpose. For 
the payment of the principal and interest on such bonds * * "' and to 
provide a sinking fund * * • such board of education shall annually 
levy a tax as provided by Jaw. 
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"Section 5649-4. For the emergencies mentioned in sections * * • 
7630-1 of the General Code, the taxing authorities of any district may levy a 
tax sufficient to provide therefor irrespective of any of the limitations of this 
act." 

It appears on the fact of Section 7630-1 that in order to entitle a board of educa
tion to proceed thereunder, and to exercise the power thereby conferred, the following 
conditions must exist: 

1. The use of the school house for its intended purpose must be prc¥llbited by 
an order of the chief inspector of workshops and factories (now the industrial com
mission, which has succeeded to the powers and duties of that officer). 

2. The board of education must be without sufficient funds to put the building 
in proper shape or to construct a new one. 

3. The board must be satisfied that it is not practicable to secure the necessary 
funds because of the limits of taxation. This condition would exist whenever the tax 
limits were in dange of being exceeded by levies at the maximum rate or amount 
necessary for the current needs o the schools, and the discharge of funded obligations 
already incurred, so that it would be difficult, if not impossible, to float the necessary 
bonds by proceeding under section 7625, et seq., General Code. 

I take it that your question assumes the existence of the above mentioned con
ditions, and raises the point only as to whether or not the order copied in your letter 
is a fulfillment of the first condition. 

In my opinion it is: The prohibition contained in the order, as quoted, is a positive 
one, qualified only by the statement that it is not to be operative until the end of the 
present school term. An "emergency" is none t.he less created by this order because 
in order to have the building repaired or a new one erected in time for the succeeding 
term of school it would be necessary to commence proceedings to secure the necessary 
funds within a very short time. 

As already pointed out the industrial commission now has succeeded to all the 
powe1s and duties of the chief inspector of workshops and factories so that the order 
is in compliance with the statute in this particular. 

You also ask as to whether or not if bonds are issued by the board of education 
with the approval of a majority of the electors at a special election the tax levies 
necessary to retire these bonds may be made outside of the limitations of the Smith 
one per cent. law. 

In my opinion the answer to this question is in the affirmative. Such is the effert 
of the amendment to section 5649-4. All that is mentioned in that section is outside 
of th'e fifteen mill limitation as well as all other limitations of the act as will more 
fully appear from the provision of section 5649-5b which as amended 103 Ohio Laws 
57 provides for the fifteen mill limitation as follows: 

"* * * in no case shall the combined maximum rate for all taxes 
levied in any year in any county city, village, school district, or other taxing 
district, under the provisions of this and the two preceding sections and sec
tions 5649-1, 5649-2 and 5649-3 of the General Code as herein enacted, exceed 
fifteen mills." 

The omission of section 5649-4 from the catalogue of sections mentioned in section 
5649-5b cannot be ascribed to any intention other than to exclude the emergency 
levies provided for by the last named section from the operation of the fifteen mill 
limitation. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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603. 

THE ASSISTANT LIBRARIA~, DOCU:\IEXT CLERK, LIBRARY ASSISTANT, 
SUPERIXTEXDEXT OF TRAVELING DEPART:\:IE~T, AXD THE 
ASSISTANT IX THE TRAVELING DEPART:\IEXT ARE REQCIRED 
TO GIVE BOXD IX THE SU:\I OF $1,000.00. 

Under the provisions of seclifm 794, General Code, the slate librarian shaU give bond 
in the sum of 810,000.00 to the stale, the assistant librarian, document clerk, library assistant 
superintendent of the travelill{J department, and assistant in trw·eling department shall 
give bond in the sum of 81 ,000.00. 'The library organizer and assistant, by reason of 
section 794, General Code, and the stenographer, messenger and janitor, are not required 
to give bond. 

CoLUMBus, OHIO, October 23, 1913. 

HoN. J. H. NEWMAN, State Librarian, Columbus, Ohio. 

DEAR SIR:-1 am in receipt of your letter of August 20th wherein you submit 
the following for my opinion: 

"Would you kindly advise us as to the application of section 790 to the 
employees of the Ohio State Library? The section referred tp reads as follows: 

"Section 790 (Bopd of librarian and assistants.) Before entering upon 
the discharge of the duties of his office, the librarian and each assistant shall 
give a bond to the state, the former in the sum of ten thousand dollars and 
the latter in the sum of one thousand dollars, with two or more sureties ap
proved by the boa~d of library commissioners, conditioned for the faithful 
discharge of the duties of his office. Such bond, with the approval of the 
boa1d and the oath of office indorsed thereon, shall be deposited with the 
treasurer of state and kept in his office. 

"Heretofore, it appears, no one was required to give bond but the librarian 
and his first assistant. The pay-roll hereto attached will give you an idea of 
the positions held by the various employees. By consulting it, perhaps, 
you will be the better enabled to give an opinion. You will notice that 
some are recorded as clerks, others as stenographers, janitors and messengers." 

Attached to your inquiry you give the positions that are held by the various 
people in your department as follows: Librarian, one assistant librarian, one docu
ment clerk, nine library assistants, one superintendent traveling department, five 
assistants traveling department, one janitor traveling department, one library organ
izer, one assistant library organizer, one stenographer, one messenger arid janitor and 
one janitor. 

The sections to which I would call your attention in this opinion a1e as follows: 
Sections 789, 790 and 798-2 General Code. 

Section 789 General Code provides that the state board of library commissioners 
shall have the management of the state library and further that it shall appoint and 
remove the librarian with the consent of the Governor, and with the consent of the 
librorian shall appoint the assistants who shall serve during the pleasure of the board. 

Section 790 General Code provides that the librarian and each assistant shall give 
a bond for the faithful discharge of his duties. 

Section ·792 Geneml Code provides that the librarian shall have charge of the 
library and give personal attendance therein and attention thereto. 

Section 794 General Code provides that the library commissioners may appoint 
a library organizer. 
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Section 798-2 General Code provides that the library commissioners shall appoint 
an assistant who shall be known as the legislative reference librarian, and is authorized 
to appoint such other assistants as the work of that department may require. 

These are the only sections that deal with the question of library assistants. It 
is to be noted, however, that the statutes refer to assistants·to the librarian and not 
to assistant librarians. That is to say, any position that could be considered as an 
assistant in the library would be within the purview of section 790 General Code and 
is not necessarily confined to what might be officially termed "assistant librarian." 
In fact there is no statutory position as "assistant librarian." 

From. ap interview h~d with you in reference to this matter I am in.formed that 
the person designated "document clerk" in your department is in fact a library assist
ant in charge of the document room, and consequently I am of the opihidndhat such 
clerk would be considered as a library assistant. The same is true as t~ the super
intendent of the traveling department and the assistants in such department for the 
reason that they handle the books -that are sent out to the various libraries. The 
library organizer is specifically designated in section 794 General Code, but ih such 
statute is not stated to be a library assistant, but is designated simply as library organ
izer. Consequently, I do not believe that such library organizer nor assistant library 
organizer are within the purview of section 790 General Code, nor would the stenog
rapher, messenger or janitors be so considered. 

Since section 790 General Code requires each assistant to give a bond in the sum 
of one thousand dollars to the state of Ohio, I am of the opinion that bond should be 
given in such sum by the assistant librarian, document clerk. library assistants, super
intendent of traveling department and assistant in traveling department. And I am 
of the opinion that the library organizer and assistant by reason of section 794 General 
Code, and the stenographer, messenger and janitors are not required to give bond. 

641. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

A VILLAGE COUNCIL IS NOT AUTHORIZED TO ISSUE BONDS IN MAK
ING TAX LEVIES FOR THE PURPOSE OF CREATING A SJNJ{ING 
FUND FOR THE RETIREMENT OF CillRTAIN BONDS. 

Where a village passes two ordinances providing for the making of tax levies, annually, 
for a period of a number of years in the future, for th purpose of creating a sinking fund 
for the retirement of certain bonds, the council acted illegally and the election is void. The 
bonds which are not yet delivered, and upon which bids have never been received, should 
not be delivered, but where the bonds have been issued and the money expended, the village 
should do its best under the Smith One Per Cent. Law to provide for their 'retirement. 

CoLU!IIBus, OHio, November 13, 1913. 

HoN. ANDREW S. MrTCIIELL, Legal Counsel for the village of Granville, Newark, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of November 11, enclos
ing copies of two ordinances passed by the council of the village of Granville, an election 
notice given by the mayor of the village, and a sample ballot prepared for and used 
by the electors of the village at the recent election. 

The two ordinances provide in substance for the making of tax levies, annually, 
for a period of a number of years (in one case twenty, In the other fifteen), in the 
future, for the purpose of creating a sinking fund for the retirement of certain bonds. 
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The ordinances also provide for the submission of the proposition of making the levy 
to the electors of the village. The election notice incorporates the substance of the 
two ordinances. The sample ballot is as follows: 

GRA~VILLE VILLAGE SPECIAL BOXD ELECTIOX 

------
! 
I For the issue of bonds 
I 

I Against the issue of bonds 

You inform me i;hat one issue of bonds has actually been sold and delivered, while 
the other has been offered for sale and bids have been received therefor. 

You also inform me that the mayor's notice was not published in a weekly news
paper which is printed in the village, but was posted in two conspicuous places. 

You request my opinion as to whether or not the village "will be justified" in 
delivering the undelivered bonds, and in making the additional levy to take care of 
both such bonds, in view of the foregoing facus, and in view olso of the fact that the 
levy for the corning year, as fixed by the budget commission, is insufficient to provide 
a necessary sinking fund. 

I know of no statutory authority for the submis3ion to the electors of any such 
proposition n.s that embodied in either of these ordinances. In levying taxes council 
must act annuolly and through the submission of its budget to the county auditor 
as provided in section 5649-3a et seq., General Code. No vote of the people is re
quired or authorized, and each year's levy must be separately made. Furthermore, 
the levy for sinking fund purposes must be made through the agency of the sinking 
fund trustees, as provided by sections 4506 et seq., General Code, and not by a vote 
of the people. 

The only section of the Genetal Code authorizing or requiring the submission of 
any question, as to the levy of taxes for sinking fund purposes, to a vote of the people 
is section 564P-5, General Code, which with its two succeeding sections authorizes, in 
effect, the submission to the elector::; of a taxing district of a proposition to increase 
the tax levy beyond certain limitations of the Smith law, but within the fifteen mill 
limitation thereof. Such an increase is only effective for five years, and the question 
voted on is the increase and not the special levy. The effect of such a vote is to 
authorize the limitations of the act to be exceeded, and not to make the levy itself. 

It occurs to me that the supposition of those who have managed this municipal 
undertaking has been based upon the provisions of section 2 of article 12 of the con
stitution as recently amended, which is as follows: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation u,nder which 
such indebtednes; is incurred or renewed, provision is made for levying and 
collecting annually by taxation an amount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

The intention, evidently, has been to comply ·with the spirit of this section, by 
nroviding a continuous co-incidental sinking fund levy for each particular issue of 
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bonds. The very facts of this case, as submitted by you, however, show very clearly 
that the constitutional section is not self-executing so far as the machinery necessary 
to enable its mandate to be carried into effect is concerned. The section may be and 
doubtless is self-executing with respect to the prohibition that no bonds shall be issued 
except under the circumstances therein referred to; but the section itself does no pro
vide any machinery for the making of a co-incidental and specia' sinking fund levy 
required thereby. 

I understand that in the case of Linke vs. Karb, mayor of Columbus, it has been 
held by the common pleas court and the court of appeals of Franklin county that the 
municipal sinking fund statutes sufficiently comply with this new section of the con
stitution. This <;lecision, assuming its correctness, merely serves to emphasize the 
conclusion that the constitution does not contemplate a levying of the tax in the 
mannerin which it is attempted to be levied by the action of the coundil of the village 
of Granville. 

For the above stated reasons I am of the opinion that the election is void for lack 
of authority from the council of the village to submit any such proposition thereat 

This conclusion makes it unnecessary for me to consider your question as to who 
should publish tl1e notice of election and as to how it should be published. It also 
obviates the necessity of considering the effect of the use by the board of deptlty state 
supervisors of elections of the above described form of ballot. 

I advise you, therefore, that the bonds which are not yet delivered, and upon 
which bids have never been received, sho!Jld not be delivered, and that the village take 
such steps as may be in its power to cancel the other bonds of which you speak; using 
for that purpose, of course, the moneys derived from their sale. Obviously, however 
if these moneys have been expended, and the bonds have passed into the hands of 
innocent purchasers, the village will have to do its best under the Smith law to provide 
for their retirement, as it cannot escape the obligation of repaying them. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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