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OPINIONS 

OF THE 

ATTORNEY GENERAL 

OPINION NO. 71-001 

Syllabus: 

The duty sought to be imposed upon the Board of Nursing Educa
tion and Nurse Registration by the Secretary of Health, Education, 
and Welfare by the regulation, codified as 20 C.F.R. Section 405.-
1124 (d) (2), is a duty which, under present state law, the Board 
is without power to fulfill. 

To: Dorothy B. Leupp, Exec. Sec'y., Board of Nursing Education and Nurse 
Registration, Columbus, Ohio 

By: Paul W. Brown, Attorney General, January 5, 1971 

I have before me your request for my opinion which reads as 
follows: 

Does the Board of Nursing Education and Nurse Registration 
have the legal power under Ohio law, with particular reference to 
Sections 4723.04, 4723.16 and 4723.17, Revised Code, to make an 
evaluation of an individual's educational achievement or to deter
mine that an individual possesses education and training which the 
Board considers to be the equivalent of graduation from a state
approved school of practical nursing, so as to fulfill the duty 
sought to be imposed upon it by the Secretary of Health, Education, 
and Welfare by the regulation codified as 20 C.F.R. Section 405.-
1124 (d) (2) ? 

Section 4723.04, Revised Code, prescribes the powers of .the 
Board. It provides in pertinent part as follows: 

"The board shall examine applicants for a certi
ficate to practice professional nursing as a registered 
nurse in this state, and shall examine applicants for 
a license to practice practical nursing as a licensed 
practical nurse in this state. Each applicant shall 
be examined in such subjects relating to nursing as 
the board may require. The board may issue and renew 
certificates of registration and licenses, define the 
minimum curricula and standards for educational pro
grams of the schools of professional nursing and schools 
of practical nursing in this state, and survey and in-
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spect such schools and approve such schools as meet 
the requirements as prescribed by the board; and deny 
or withdraw approval from schools for failure to meet 
prescribed curricula or other standards, after a hear
ing as provided in sections 119.01 to 119.13, inclu
sive, of the Revised Code. The board shall keep a 
record of all of its proceedings and make an annual 
report to the governor." 

2-2 

Section 4723.16, Revised Code, and Sections 4723.18 and 
4723.19, Revised Code, specifically outline the steps which must 
be taken by an applicant, and the information which may be re
quired by the Board, in the licensing of practical nurses. Sec
tion 4723.16, supra, is applicable to individuals applying for 
licensure by waiver of formal education requirements, while Sec
tions 4723.18 and 4723.19, supra, are applicable to individuals 
applying for licensure following graduation from a school of prac
tical nursing approved by the Board. These statutes read as fol
lows: 

Section 4723.16. 

"After April 1, 1971, no person shall practice 
practical nursing in this state as a licensed practical 
nurse or practical nurse, as defined in section 4723.-
15 of the Revised Code without first complying with the 
requirements of sections 4723.01 to 4723.40, inclusive, 
of the Revised Code. A resident of Ohio who is prac
ticing practical nursing in this state without being 
licensed as a licensed practical nurse, shall file with 
the board of nursing education and nurse registration 
on or before December 31, 1970, a written application, 
verified by the applicant's oath and supported by the 
certificate of two licensed physicians of this state 
or by two registered nurses of this state or by one 
such licensed physician and one such registered nurse 
on a form prescribed by the board setting forth the 
fact that applicant has worked with each of such per
sons and has been practicing nursing as a practical 
nurse for more than two years next preceding the date 
of such application and that the applicant is compe
tent and is of good moral character and shall pay to 
the board a fee in an amount not to exceed the sum of 
fifteen dollars. The board shall then admit such per
son to examination. 

"The board shall issue to the applicant complying 
with this section and passing the examination a license 
to practice practical nursing and authorize him to use 
the initials 'L.P.N.' in connection with his identity, 
effective upon the receipt of such license by the appli
cant." 

Section 4723.18. 

"Any person desiring to practice practical nursing 
and who is not specifically provided for in section 
4723.16 or 4723.17 of the Revised Code, shall apply to 
the board of nursing education and nurse registration 
for a license and submit to the examination provided 
by sections 4723.01 to 4723.40, inclusive, of the Re
vised Code. The appl·icant shall file with the execu
tive secretary of the board a written application, under 
oath, on a form prescribed and furnished by the board 
and submit proof that the applicant is more than eighteen 
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years of age and of good moral character, who graduated 
from an approved school of practical nursing in good 
standing, as defined by the board." 

Section 4723.19. 

"If the board of nursing education and nurse reg
istration finds that the applicant possesses the 
credentials necessary for admission to examination, 
that the elementary school education meets the re
quirements of the board, that the applicant is a grad
uate of an approved school of practical nursing in 
good standing, as defined by the board, and that the 
person named in the diploma or other evidence of grad
uation, is the person holding or presenting it, and 
is of good moral character, the board shall admit the 
applicant to an examination." 

It should be noted that Section 4723.16, supra, prescribes the 
filing of an affidavit by an applicant, but makes no provisions for 
inquiry by the Board into the applicant's education and training, 
while Section 4723.19, supra, specifically does. Further, Section 
4723.17, Revised Code, which became effective at the same time as 
the foregoing statutes, provides as follows: 

"Any person holding a license to practice prac-. 
tical nursing as a licensed practical nurse issued 
by the board of nursing education and nurse registra
tion under sections 4723.01 to 4723.40, inclusive, of 
the Revised Code, have the same rights and privileges 
and be subject to the same duties and qualifications 
as other persons receiving licenses as licensed prac
tical nurses from the board of nursing education and 
nurse registration under sections 4723.01 to 4723.50, 
inclusive, of the Revised Code." 

The question which must first be considered arises from the 
apparent conflict between the Ohio law prescribing its powers, and 
requiring equal treatment of all licensed practical nurses, with 
part of a rule or regulation promulgated by the Secretary of Health, 
Education, and Welfare, codified as 20 C.F.R. Section 405.1124 and 
headed "Condition of participation- nursing services", which is 
one of the rules or regulations promulgated by him to implement 
Title XIX of the Social Security Act, 42 u.s.c. Section 1395, et 
~-, popularly known as "Medicaid". 

20 C.F.R. Section 405.1124 (d), headed "Standard; charge 
nurse", is pivotal to the present request and is hereafter referred 
to as "the HEW regulation". 

42 u.s.c. Section 1396 (a) (28) (b), which is part of the So
cial Security Act and is the stated statutory basis of the HEW reg
ulation, requires that a state plan for participation in the Medi
caid program must provide that any skilled nursing home receiving 
payments under such plan must "have and maintain an organized nurs
ing service for its patients, which is under the direction of a 
professional registered nurse who is employed full time by such 
nursing home, and which is composed of sufficient nursing and aux
iliary personnel to provide adequate and properly supervised nurs
ing services for such patients during all hours of each day and all 
days of each week** *." 

20 C.F.R. Section 405.1124 (d) establishes a standard for 
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charge nurses in extended care facilities, which by statutory defi
nition include skilled nursing homes. This standard must be met 
as a condition of participation in the Medicaid program, and re
quires, in pertinent part, that: 

"(t]here is at least one registered professional 
nurse or qualified licensed practical nurse who is a 
graduate of a State-approved school of practical nurs
ing on duty at all times and in charge of the nursing 
activities during each tour of duty. The factors ex
plaining the standard are as follows: 

"(1) A State-approved school of practical nursing 
is one whose standards of education meet those set by 
the appropriate State nurse licensing authority. 

"(2) Some State laws grant practical nurse licen
sure (non-waivered) to certain individuals who have an 
educational background considered to be equivalent to 
graduation from a State-approved school of practical 
nursing. Such licensure determination is made by the 
appropriate State nurse licensing authority on the 
basis of evaluation of the individual's educational 
achievements. as well as on successful completion of 
the appropriate State licensing examination. Licen
sure under such conditions may be accepted as meet-
ing the requirements of graduation from a State-ap
proved school of practical nursing." 

(Emphasis added.) 

An interpretation of the above standard has been made by the 
Commissioner of the Social and Rehabilitation Service of the Depart
ment of Health, Education, and Welfare, and has been brought to my 
attention in his correspondence with your office dated July 30, 
1970, a copy of which you attached to your letter of request. This 
correspondence indicates that HEW has helu that the above standard 
is satisfied if there is on duty and responsible for the nursing 
services an individual who is "1. a registered professional nurse 
or 2. a practical nurse who (a) holds a State license as a practi
cal nurse, and (b) has had training that includes (1) graduation 
from a State-approved school of practical nursing; or (2) other 
education and training that is considered £y the State agency ~
sponsible for the licensing of practical nurses to be the equiva
lent ofgraduation from a State-approved school of practical nurs
ing* * *. " (Emphasis added. ) 

The question raised by the Board with regard to the recently 
promulgated regulation by HEW, 20 C.F.R. Section 405.1124, does 
not relate to those applicants for licensure who are graduates of 
state-approved schools of practical nursing. As to them,the Board 
is not required by the HEW regulation to make an "evaluation of the 
individual's education achievements" or to determine that the in
dividual possesses "education and training that is considered by 
the [Board] to be the equivalent of graduation from a State-approved 
school of practical nursing." 

But. as to individuals who were licensed by waiver of formal 
educational requirements, the HEW regulation seeks to impose a duty 
upon state boards to make determinations of the educational quali
fications of individuals occupying charge nurse positions as a pre
requisite to the granting of federal assistance to extended care 
facilities employing such individuals. 

April 1971 Adv. Sheets 



2-5 1971 OPINIONS OAG 71-001 

An important distinction in the application of the federal reg
ulation must be recognized in order to characterize the duty which 
HEW seeks to impose upon the State Board. The federal regulation 
does not constitute a congressional assumption of state power by 
entering wholly or partially into the field of examination and li
censing of practical nurses; rather, the federal regulation merely 
imposes a condition which must be fulfilled if extended care facil
ities are to receive federal assistance. Therefore, federal law 
in no way supersedes state law in the area of nurse licensing and 
examination, and the powers reserved to the state under the Tenth 
Amendment to the United States Constitution are respected and pre
served. 

Part ten of the syllabus in the case of Carter v. Carter Coal 
Co., 56 s. Ct. 855, 298 u.s. 238 (1936), provides as follows: 

"While states are not sovereign in true sense 
of term but only quasi-sovereiga, yet in respect of 
all powers reserved to them they are supreme and in
dependent of federal government as that government 
within its sphere is independent of the states." 

In support of the concept of state sovereignty and in regard 
to federal statutes granting the state bridge commission the right 
to charge tolls to recoup costs of construction, the Supreme Court 
of New Jersey in Driscoll v. Burlington-Bristol Bridge Co., 86 A. 
2d 201, at 229 (1952), cert. denied 73 S. Ct. 25, 344 U.S. 838, 97 
L. Ed. 652, stated that the federal government cannot grant power 
to an agency of the state which the state legislature has not seen 
fit to grant. This principle applies equally to the present prob
lem. 

Therefore, the remaining question for consideration is whether 
the General Assembly has granted to the Board of Nursing Education 
and Nurse Registration the authority to make the determination nec
essary to comply with the standards set forth in the HEW regulation. 

While Section 4723.04, Revised Code, prescribes the powers of 
the Board, it contains no express provision for compliance with the 
HEW regulation. Neither does any other Revised Co.Se s.ection. In 
the absence of any specific legislative authority, the Board of 
Nursing Education and Nurse Registration is without power to ful
fill the duty or function sought to be imposed upon it by the Sec
retary of Health, Education, and Welfare by the regulation codified 
as 20 C.F.R. Section 405.1124 (d) (2). 

Therefore, it is my opinion and you are hereby advised that 
the duty sought to be imposed upon the Board of Nursing Education 
and Nurse Registration by the Secretary of Health, Education, and 
Welfare by the regulation, codified as 20 C.F.R. Section 405.1124 
(d) (2), is a duty which, under present state law, the Board is 
without power to fulfill. 
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OPINION NO. 71-003 

Syllabus: 

1. A merger of the Dayton City Health District and 
the Montgomery County General Health District which complies 
with the provisions of Sect~on 3709.07, Revised Code, results 
in the creation of a general health district. 

2. The provisions of Chapter 143, Revised Code, with 
respect to state civil service, are applicable to the pro
bationary period of employment and the appeal procedure for 
general health districts. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: Paul W. Brown, Attorney General, January 6, 1971 

You have requested my opinion with respect to the following 
questions under the provisions of Chapters 3709 and 143 of the 
Revised Code: 

"1. Does the merger of the Montgomery 
County General Health District and the Dayton 
City Health District constitute a general health 
district within the meaning of Section 3709.07 
O.R.C. for purposes of applying Chapter 143 O.R.C.? 

"2. If Chapter 143 O.R.C. applies in general, 
do the sections contained therein concerning proba
tionary periods apply in particular? 

"3. If Chapter 143 O.R.C. applies in general, 
do the sections contained therein concerning appeals 
procedure apply in particular?" 

Section 3709.07, Revised Code, states that: 

"* * *When the majority of the district 
advisory council and the legislative authority 
have voted affirmatively, the chairman of the 
council and the chief executive of the city shall 
enter into a contract for the administration of 
health affairs in the combined district. Such 
contract shall state the proportion of the expenses 
of the board of health or health department of the 
combined district to be paid by the city and by that 
part of the district lying outside of the city. The 
contract may provide that the administration of the 
combined district shall be taken over by either the 
board of health or health department of the city or 
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by the board of health of the general health district. 
Such contract shall prescribe the date on which such 
change of administration shall be made. A copy of 
such contract shall.be filed with the director of 
health. 

OAG 71-003 

"The combined district shall constitute a general 
health district, and the board of health or health 
department of the city or the board of health of the 
original general health district, as may be agreed in 
the contract, shall have, within the combined district, 
all the powers granted to, and perform all the duties 
required of, the board of health of a general health 
district." 

The examination of the merger contract you have sent me 
concerning the merging of the Dayton City Health District into 
the Montgomery County General Health District, has shown that 
the resulting health district will be a general health district 
as spelled out under the provisions of Section 3709.07, supra. 

To determine if Chapter 143, supra, applies to the resulting 
health district, I look to Chapter 143, supra. In Section 143.01, 
Revised Code, there appears the following definitions: 

"(A) 'Civil service' includes all offices 
and positions of trust or employment in the ser
vice of the state and the counties, cities, city 
health districts, general health districts, and city 
school districts thereof. 

"(B) 'State service' includes all such offices 
and positions in the service of the state, the 
counties, and general health districts thereof, ex
cept the cities, city health districts and city 
school districts. 

"(C) 'Classified service' signifies the com
petitive classified civil service of the state, the 
several counties, cities, city health districts, gen
eral health districts, and city school districts, and 
city school districts thereof." 

It is apparent that the general health district will be 
under state civil service as defined in Section 143.01 (B), Re
vised Code. It follows that the various sections of Chapter 143, 
Revised Code, concerning state civil service, are applicable to the 
general health district unless a particular section may otherwise 
indicate. 

With respect to Section 143.20, Revised Code, which deals 
with probationary periods of employment, and Sections 143.27 
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and 143.012, Revised Code, which outline the appeal procedures, 
I find no exceptions for general health districts concerning 
these matters. 

It is therefore my opinion, and you are hereby advised 
that: 

1. A merger of the Dayton City Health District and the 
Montgomery County General Health District which complies with 
the provisions of Section 3709.07, Revised Code, results in the 
creation of a general health district. 

2-8 

2. The provisions of Chapter 143, Revised Code, with respect 
to state civil service, are applicable to the probationary period 
of employment and the appeal procedure for general health dis
tricts. 

OPINION NO. 71-004 

Syllabus: 

In determining the number of landowners in the area to 
be annexed, a person who owns more than one lot or parcel of 
land is to be counted only once in the annexation petition 
and where one lot or parcel of land is held by two or more 
persons, each having an undivided fractional interest in 
the whole, all such cotenants should be counted. Further, 
the burden of showing that the petition is complete rests 
upon the petitioners or their agent and it is not incumbent 
upon the commissioners to take affirmative steps on their 
own to determine its sufficiency. 

To: James R. Scott, Guernsey County Pros. Atty., Cambridge, Ohio 
By: Paul W. Brown, Attorney General, January 6,1971 

I have before me your request for an opinion which 
reads as follows: 

"1. In determining whether or not a ma
jority of the 'owners' in a specified area 
proposed to be annexed have signed the annexa
tion petition, if the same individual owns 
mo~e than one lot or parcel of land, is he 
counted with respect to each parcel or only 
as one owner? 

"2. Conversely, if a single parcel of 
land or lot is owned by several individuals 
(each having an undivided fractional interest) 
are each of these individuals to be counted as 
an 'owner' in the meaning of Section 709.02. 

"3. Is the burden upon the petitioners 
for annexation to present to the Board of 
County Commissioners evidence by which they 

April 1971 Adv. Sheets 
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will be enabled to determine if a petition 
meets all of the necessary qualifications as 
set forth in R. C. 709.02 and also that a 
petition contains a sufficient number of sig
natures. The Board of County Commissioners 
is required to make the findings as set forth 
in R. c. 709.033 before they may properly 
enter an order allowing the annexation and 
our question is \orhether or not it is encumbent 
upon the petitioners to provide evidence that 
all legal requirements are met or whether it 
is encumbent upon the Commissioners to take 
affirmative steps to determine this for them
selves." 

OAG 71-004 

Section 709.02, Revised Code, which pertains to the an
nexation of adjacent property to a municipality, reads as 
follows: 

"The owners of real estate adjacent to a 
municipal corporation may, at their option, 
cause such territory to be annexed thereto, 
in the manner provided by sections 709.03 to 
709.11, inclusive, of the Revised Code. Appli
cation for such annexation shall be by petition, 
addressed to the board of county commissioners of 
the county in which the territory is located, 
signed by a majority of the owners of real estate 
in such territory. Such petition shall contain: 

"(A) A full description and accurate map 
or plat of the territory sought to be annexed; 

"(B) A statement of the number of owners 
of real estate in the territory sought to be 
annexed; 

"(C) The name of a person or persons to 
act as agent for the petitioners. 

"As used in sections 709.02 to 709.21, 
inclusive, of the Revised Code, 'owner' or 
'owners' means any adult individual seized of 
a freehold estate in land who is legally com
petent and any firm, trustee, or private cor
poration that is seized of a freehold estate 
in land; except that individuals, firms, and 
corporations holding easements are not included 
within such meanings; and no person, firm, 
trustee, or private corporation that has become 
an owner of real estate by a conveyance the pri
mary purpose of which is to effect the number 
of owners required to sign an annexation peti
tion is included within such meanings." 

The above quoted statute was amended by the General 
Assembly effective November 21, 1969. The amended statute 
provides a new description of those persons whose signatures 
are required on the annexation petition. The effect of the 
statute is to allow all owners of real estate, both corporate 
owners and individual owners, to sign the annexation petition 
and to be counted in determining whether or not a majority 
has signed. It cannot be inferred from this amended statute 
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that the General Assembly intended each lot or parcel or land 
be counted in determining the total number or owners in the 
area. Therefore, in determining the number or ovmers or real 
estate in the area to be annexed, an individual or corporate. 
owner is to be counted only once regardless of the number 
or lots he or it owns. 

In regard to your second question, Section 709.02, s~pra, 
defines "owner" for the purposes of this statute. "Owner is 
defined as any adult freeholder seized of a freehold estate 
in land. The Ohio courts have adopted the common law defini
tion of a freehold estate, which is an estate for lire or in 
fee simple. Morrow v. Wittler, 25 Ohio N.r. 85, 88. The con
cept of cotenancy permits two or more persons to hold a free
hold estate in the same parcel of land. As tenants in common, 
each is entitled to certain property in such manner that they 
have an undivided possessbon, but several and distinct titles. 
14 0. Jur. 2d, Cotenancy ~ 5. Since each tenant in common 
owns an undivided fractional interest in the whole, all tenants 
in common would be directly affected by the proposed annexation 
and each should be entitled to be counted as an owner pursuant 
to Section 709.02, supra. To conclude otherwise would be to 
give one cotenant a greater right in the land, which would be 
repugnant, to the definition of tenancy in common. This con
clusion is also consistent with my view in regard to your first 
question. Therefore, each owner, including owners of undivided 
fractional interests, should be counted in determining the 
number of owners in the area to be annexed. 

In regard to your third question, Section 709.03, Revised 
Code, prescribes the duty of the county commissioners which 
reads as follows: 

"The petition required by section 709.02 
of the Revised Code shall be filed in the of
fice of the board of county commissioners and 
the clerk shall cause the petition to be en
tered upon the record of proceedings of the 
board, which entry shall be the first offi-
cial act of the board on the annexation peti
tion, and shall cause the petition to be filed 
in the office of the county auditor, where it 
shall be subject to the inspection of any in
terested person. The agent for the petitioners 
shall cause written notice of the filing of the 
petition with the board of county commissioners 
and the date of such filing to be delivered to 
the clerk of the legislative authority of the 
municipal corporation to which annexation is 
proposed and to the clerk of each township any 
portion of which is included within the terri
tory sought to be annexed. Any person who signed 
the petition for annexation may remove his signa
ture by filing with the clerk of the board of 
county commissioners a written notice of with
drawal of his signature within t\-1enty days after 
such a notice of filing is delivered to the clerk 
of the township in which he resides. Thereafter 
signatures may be withdrawn or removed onl~ in 
the manner authorized by section 709.032 L709.03.g7 
of the Revised Code." 
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In addition, Section 709.032, Revised Code, requires the 
county commissioners to hold a hearing but there is no duty 
upon the county commissioners to take affirmative action to 
determine whether or not the petition is complete, but rather 
their sole duty is to make findings pursuant to Section 709.033, 
Revised Code. Thus, while acting in this quasi-judicial ca
pacity, if the commissioners feel that the petition, as sub
mitted, does not fulfill the statutory requirement they then 
may either deny the application or request the petitioners to 
supply additional information to substantiate their petition. 
Accordingly, it is my opinion that it is incumbent upon the pe
titioners to supply evidence that all legal requirements are 
met and it is not incumbent upon the commissioners to take af
firmative steps to determine this on their own. 

Therefore, it is my opinion and you are so advised that 
in determining the number of landowners in the area to be 
annexed, a person who owns more than one lot or parcel of land 
is to be counted only once in the annexation petition and 
where one lot or parcel of land is held by two or more persons, 
each having an undivided fractional interest in the whole, all 
such cotenants should be counted. Further, the burden of showing 
that the petition is complete rests upon the petitioners or their 
agent and it is not incumbent upon the commissioners to take 
affirmative steps on their own to determine its sufficiency. 

OPINION NO. 71-005 

Syllabus: 

The offices of county judge of the county court and 
assistant city solicitor of a municipality in an adjoining 
county are compatible, provided it is physically possible 
for one person to discharge the duties of both offices. 

To: Reynold C. Hoefflin, Greene County Pros. Atty., Xenia, Ohio 
By: Paul W. Brown, Attorney General, January 6, 1971 

I have your request for my opinion regarding the compati
bility of the offices of county judge of Greene County and full 
time assistant city solicitor for the City of Dayton, which is 
a municipality in an adjoining county. 

Section 1907.051, Revised Code, to which you refer in your 
request, does not indicate that a county judge may hold no other 
office. 

The rule of incompatibility in office is stated in the case 
of State, ex rel. Attorney General v. Gebert, 12 Ohio C.C.R., 
274, as follows: 

"Offices are considered incompatible 
when one is subordinate to, or in any way 
a check upon, the other; or when it is phys
ically impossible for one person to dis
charge the duties of both." 
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It is necessary to first determine whether the offices of 
county judge of Greene County and assistant city solicitor for 
the City of Dayton, which is in an adjoining county, are sub
ordinate one to the other, or are "in any way a check upon, 
the other." 

Section 1907.011, Revised Code, outlines the territorial 
jurisdiction of the county court, as follows: 

"There is thereby created in each county 
of the state, in which the territorial juris
diction of a municipal court or municipal courts 
is not coextensive with the boundaries of the 
county, a court to be known as the county court 
with jurisdiction throughout a county court dis
trict consisting of all territorv within the 
county not subject to the territorial jurisdic
tion of any municipal court." 

(Emphasis added.) 

It is clear that a county court's jurisdiction does not 
extend beyond the boundaries of the county. 

The powers and duties of a city solicitor are delineated 
in Section 733.51, Revised Code: 

"The city solicitor shall prepare all con
tracts, bonds, and other instruments in writing 
in which the city is concerned, and shall serve 
the several directors and officers provided in 
Title VII of the Revised Code as legal counsel 
and attorney. 

"Such solicitor shall be prosecuting attor
ney of the police or mayor's court. When the 
legislative authority of the city allows assist
ants to the solicitor, he may designate such 
assistants to act as prosecuting attorneys of 
the police or mayor's court. The person desig
nated shall be subject to the approval of the 
legislative authority." 

However, Section 1907.081, Revised Code, provides in part: 

"A judge of a county court shall be dis
qualified from the practice of law only as to 
matters pending or originating in said county 
court during his term of office." 

2-12 

Since the City of Dayton is outside the jurisdiction of the 
county court of Greene County, it appears that neither the office 
of assistant city solicitor for the City of Dayton nor the office 
of county judge of Greene County are "subordinate to, or in any 
way a check upon, the other." 

Thus, under Gebert, supra, the question remains whether it 
is "physically impossible for one person to discharge the duties 
of both." You have stated that the person is a full-time assist
ant city solicitor. Considering that the person was hired as a 
full-time legal assistant for the City of Dayton and was elected 
to the position of county judge of Greene County with the confi-
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dence that he would devote his best efforts to each position, 
and considering that he must perform the duties of each office 
in different counties, there exists some question as to whether 
it is physically possible for one person to discharge the duties 
of both offices. However, if the person can perform the duties 
of each office, the positions are not incompatible. 

Therefore, it is my opinion and you are advised that the 
offices of county judge of the county court and assistant city 
solicitor of a municipality in an adjoining county are compat
ible, provided it is physically possible for one person to dis
charge the duties of both offices. 

OPINION NO. 71-006 

Syllabus: 

An agency of the state may not become a tenant in common by 
purchase of an undivided interest in land without express author
ity to do so. Thus, Section 5507.01, et seq., Revised Code, does 
not give the Ohio Highway Transportation Research Center Board or 
the Ohio Transportation Research center the authority to purchase 
a fractional undivided interest in real property. 

To: F. P. Neuenschwander, Chairman, Ohio Highway Transportation Research 
Board, Columbus, Ohio 

By: Paul W. Brown, Attorney General, January 7, 1971 

Your request for my opinion asks in part: 

"Does Section 5507.01, et seq., of the 
Revised Code give the Ohio Highway Transpor
tation Research center Board or the Ohio 
Highway Transportation Research Center the 
authority to purchase in the name of the 
State, a fractional undivided interest in 
real property?" 

Section 5507.05, Revised Code, gives authority to the Ohio 
Highway Transportation Research Center Board to acquire sites 
needed for the research and development activities of the Ohio 
Highway Transportation Research Center, such acquisition to be 
made by purchase, lease, or otherwise. The issue which confronts 
us is whether this general grant of authority includes authority 
to acquire an undivided interest in real property. 

The purchase of an undivided interest in real property re
sults in the creation of a tenancy in common. In Tabler v. Wise-
~· 2 Ohio St. 207 (1853), the court discussed tenancy in common 
when it referred to the writings of Justice Blackstone and included 
the following at page 211: 

"' [T]enants in common are such as hold 
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by several and distinct titles, but by unity 
of possession; because none knoweth his own 
severalty, and, therefore, they all occupy 
promiscuously. '" 

2-14 

In a tenancy in common, each tenant is an owner of an undivided 
interest in the whole. It is a relationship which both restricts 
and creates rights. One of the rights created is discussed in 
Section 5307.01, Revised Code, which provides: 

"Tenants in common, and coparceners, 
of any estate in lands, tenements, or here
ditaments within the state, may be compelled 
to make or suffer partition thereof as pro
vided in sections 5307.01 to 5307.25, in
clusive, of the Revised Code." 

Section 5307.05, Revised Code, goes on to state in regard to 
the statutory right to partition: 

"In making a partition the commissioners 
provided for in section 5307.04 of the Revised 
Code must view and examine the estate and, on 
their oaths, having due regard to the improve
ments, situation, and quality of the different 
parts, set it apart in such lots as will be 
most advantageous and eauitable." 

(Emphasis added.) 

The court in Lauer v. Green, 99 Ohio St. 20 (1918), stated at 
page 25: 

"* * * The difficulty of making partition 
and the inconvenience resulting to other ten
ants furnish no sufficient reason for denying 
it. 11 

Thus, when a tenancy in common is created, the right to parti
tion exists statutorily. The right is to be enforced through 
the principles of equity, but as Lauer v. Green, supra, stated, 
the inconvenience of the partition does not cause its denial. 

The various agencies of the state have differing grants of 
authority to acquire land, authority whose extent is determined 
by the functions and needs of the agencies as limited by the 
legislature. When Section 5507.05, Revised Code, grants author
ity to the Ohio Highway Transportation Research Center Board to 
acquire sites for research and development activities, this 
grant of authority does not include the right to become a tenant 
in common. Becoming a tenant in common with the intent to ask 
for partition pursuant to Section 5307.01, supra, is no guarantee 
that the later partition, if granted, will result in the desired 
site becoming the property of the Board. 

It is therefore my opinion, and you are hereby advised, that 
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an agency of the state may not become a tenant in common by pur
chase of an undivided interest in land without express authority 
to do so. Thus, Section 5507.01, et seq., Revised Code, does not 
give the Ohio Highway Transportation Research Center Board or the 
Ohio Transportation Research Center the authority to purchase a 
fractional undivided interest in real property. 

OPINION NO. 71-009 

Syllabus: 

1. After the license of a stripmined lands operator is 
terminated and his bond released Section 1513.07, Revised Code, 
imposes no further obligation on the State of Ohio with respect 
to the private land. 

2. Section 1513.16, Revised Code, does not authorize the 
State of Ohio to enter on private properties after stripmined 
land is reclaimed and the operator's bond released for the 
purpose of abating sources of pollution that are affecting ad
jacent or downstream properties and interests. 

3. State monies can be used to furnish the local share 
in a state-sponsored federal demonstration project, and may 
consequently be used in abating pollution on private lands 
with the concurrence of the property owner pursuant to such 
project. 

4. A local watershed sanitary district or local politi
cal subdivision cannot accept responsibility for administering 
a state-federal pollution abatement project within its district. 

5. If a local political subdivision or state agency car
ries out corrective measures on a stripmined area on private 
land which does not abate the pollution nor solve the problem, 
they cannot be held liable by downstream interests. 

To: Fred E. Morr, Director, Department of Natural Resources, Columbus, 
Ohio 

By: Paul W. Brown, Attorney General, January 7, 1971 

I have before me your letter which states: 

"Recent inquiry into residual stripmine 
problems, including acid mine drainage, have 
brought forth several un.answered legal ques
tions on \vhich we are requesting your opinion. 

"(1) Stripmine licenses issued under Sec
tion 1513.07 are in effect for one year from 
the date of issuance with the operator having 
two years in which to complete required recla
mation work. Upon satisfactory completion dur
ing this period or within any extensions granted, 
the operator's bond is released and his license 
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obligation terminated. Does the State of Ohio 
have any further obligation or responsibility 
on these private lands after the operator is re
leased and his bond returned? 

"(2) Does the State of Ohio have authority 
to enter on private properties after stripmined 
land is reclaimed in accordance with Section 
1513.16, the reclalmation approved and the opera
tor's bond released, for the purpose of correct
ing or abating sources of pollution that are a.f
.fecting adjacent or downstream properties and 
1 nterests? 

"(3) Can State monies be expended on pri
vate stripmined lands to abate pollution problems 
in order to furnish the local share in a state 
sponsored federal demonstration project? 

"(4) Can a local Watershed Sanitary District 
in Ohio accept responsibility for administering 
a state-federal pollution abatement project with
in its district. This question applies equally 
well to local political subdivisions that might 
be capable carrying out such a project and 
should be included in your answer. 

"(5) I.f any local political subdivision or 
state agency carries out corrective measures on 
.a stripmined area on private land which does not 
abate the pollution nor solve the problem, can 
the administering agency be held liable by down
stream interests." 

In response to your first question, concerning the state's 
obligation or responsibility on these private lands after the 
operator is released and his bond returned, Chapter 1513 of 
the Revised Code, 1·1hich deals with the reclamation of strip
mined lands, imposes no further obligation or responsibility 
on the state after the operator is released. 

The state 1 s general concern v1ith pollution control arises 
under Section 3701.21, Revised Code, Hhich provides in part 
that the Department of Health: 

"* * * may adopt and enforce such special 
or general regulations relative to the control 
of the discharge of sewage and industrial wastes 
into the various streams, lalces, and other bodies 
of water and .for preventing the undue pollution 
thereo.f as are necessary for the protection o.f 
the public health and welfare." 

(Emphasis added) 

In addition Section 6111.02, Revised Code, provides for 
a Water Pollution Control Board in the Department of Health, 
and Section 6111.03, Revised Code, empowers the board to is
sue orders for the abatement of the discharge of industrial 
wastes. However, the above cited sections contain no require
ment that the state act in every case of pollution. Rather 
the language implies that state action is discretionary. 
Thus, in response to your first question, the State of Ohio 
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has no further ~bligation on the private lands after the op
erator has been released and his bond returned, 

Your second question concerns the authority of the state 
to enter on private property for the purpose of correcting 
or abating the sources of pollution. I:Jhile the Water Pollution 
Control Board is empowered by Section 6111,03, supra, to issue 
orders for the abatement of the pollution, and by Section 
6111,05, Revised Code, to enter on private land to inspect 
and investigate the conditions relating to the pollution, there 
is no provision authorizing the state to enter on the private 
property to make the corrections. In effect, Chapter 6111, 
Revised Code, establishes the courses of action to be taken 
in dealing with· the pollution in question. To allow the 
state to enter onto the private property to make the correc
tions would be inconsistent with the provisions. Therefore, 
the state may not enter upon the private properties for the 
purpose of correcting or abating the sources of pollution. 

Your third question reads, "May state money be expended 
on private stripmined lands to abate pollution problems in 
order to fur•nish the local share in a state-sponsored federal 
nemonsL1·ation project ? 11 

The local share, in such a state-sponsored federal demon
stration project, is the money provided by the state in co
operation with the federal government for work on the specific 
project. However, if it appears that the project is a pe
culiarly local responsibility, and not a state responsibility, 
the state is then prohibited from assuming the local debt under 
Section 5, Article VIII, Ohio Constitution, which reads: 

"The state shall never assume the debts of 
any county, city, town, or township, or any cor
poration whatever, unless such debts shall have 
been created to repel invasion, suppress insur
rection, or defend the state in war." 

The federal demonstration project mentioned in your request 
will deal with the prevention of acid mine drainage into the 
adjacent reservoir, streams and lal{es in the area. Such reser
voir, streams, and lakes fall \'iithin "waters of the state", as 
referred in Section 6111.01 (H), Revised Code. Under Section 
6111.03, supra, the lt./"ater Pollution Control Board shall have 
the following powers: 

"* * * * * * * * * 
"(b) to develop programs for the pre

vention, control, and abatement of new or ex
isting pollution of the waters of the state. 

"(c) to administer grants from the 
federal government and from other sources, 
public or private, for carrying out any of 
its rune t ions • 

"* * * * * * * * *" 
The appropriation of the needed state monies for regional 

water development in general, and in this instance, demonstra
tion projects in particular, is provided by Amended House Bill 
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No. 828, 108th General Assembly, line item 725-239, which au
thorizes the Department o~ Natural Resources to spend 
$10,200,000.00 ~or regional water development in cooperation 
with local entities and ~ederal agencies for reservoirs, 
stream monitors, demonstration projects, subsur~ace explora
tion and other water development. 

It is my conclusion that with the necessary money pro
vided by Amended House Bill No. 828, and under the authority 
o~ the Water Pollution Control Board's power to develop pro
grams ~or the prevention, control and abatement o~ new or 
existing pollution of the waters o~ the state, state money 
can be used to ~urnish the local share in a state-sponsored 
~ederal demonstration project, and may consequently be used 
in abating pollution on private lands with the concurrence 
o~ the property owner pursuant to such project. 

In answering your ~ourth question, on whether a local 
watershed sanitary district or local political subdivision 
in Ohio may accept responsibility ~or administering a state
federal pollution abatement project within its district, 
Section 6105.02, Revised Code, is relevant. This section pro
vides that the board o~ directors of a watershed district, ~or 
the purpose o~ assisting to obtain the orderly development and 
the most beneficial use o~ the water resources within the ter
ritorial boundaries o~ the district, may: 

"* * * * * * * * * 

"(F) Assist governmental agencies and 
private inte1·ests in the planning and devel
opment o~ water resoul'Ces within the district. 

"* * * * * * * * * 

"(H) Make contracts with any person or 
agency for the purpose o~ carrying out sec
tion 6105.01 to 6105.21, inclusive, o~ the 
Revised Code. 

"* * * * * * * * *" 

Under this section a local watershed sanitary district or 
political subdivision may assist in the administration o~ 
state-~ederal pollution abatement projects within their dis
tricts, but the responsibility ~or administering these projects 
is not vested in them but the Water Pollution Control Board. 
Section 6111.03, Revised Code, states that the Water Pollution 
Control Board shall have power: 

"* * * * * * * * * 

"(C) To administer grants ~rom the 
~ederal government and ~rom other sources, 
public or private, ~or carrying out any o~ 
its ~unctions * * * 

"* * * * * * * * *" 
Subsection (A) o~ Section 6111.03, supra, grants to the 

board the ~unction: 

11 (A) To develop programs for the preven-
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tion, control, and abatement of new or exist-
ing pollution of the waters of the state, * * *." 

Therefore, it seems that a local watershed sanitary dis
trict may assist in, but not accept responsibility for, ad
ministering a state-federal pollution abatement project within 
its district. The I.Jater Pollution Control Board's authority, 
under Section 6111.03, supra, to administer the project would 
also preclude local political subdivisions from the role of 
administrator. 

Your fifth question asks "if any local political subdivi
sion or state agency carries out corrective measures on a 
stripmined area on private land I>Thich does not abate the pol
lution nor solve the probQem, can the administering agency be 
held liable by downstream interests?" There is no statutory 
or case authority directly on point which would answer this 
question. 

However, it is well settled that a riparian owner is en
titled to receive the water of streams free from pollution. 
Columbus & H Cool & I Co. v. Tucker, 48 Ohio St. 41, 26 N.E. 
630 (1891). To be actionable, however, pollution must be of 
such a nature as to interfere with the riperian landowner's 
proper use of the stream. Mansfield v. Hand, 19 o.c.c. 488, 
10 O.C.D. 567 (1900). Therefore if the pollution of the 
water is to such an extent as to cause substantial damage, 
liability exists and an action will lie against those who 
have caused or contributed to the pollution for the recovery 
of such substantial damages as the lower proprietor may sus
tain. 

However, in regard to the staGe agency, Article I, 
Section 16 of the Ohio Constitution, provides: 

"* * * Suits may be brought against the 
state, in such courts and in such manner as 
may be provided by law." 

This pr'Jvisi::m has been unifor·r,;l~: interpreted as not 
being self-executing, State, ex rel., \Aiilliams v. Glander, 
148 Ohio St. 188, 74 N.E. 2d 82, cert. denied, 332 U.S. 817 
(1947); and therefore, unless the legislature makes some fur
ther provision by laN, there is no remedy against the state. 
Wolf v. Ohio State University Hos ital, 17 Ohio St. 49, 162 
N.E. 2d 75 1959 • Ohio has adopted the traditional common 
la1" rule that the state cannot be sued without its consent 
and· this consent must be given by the legislature. Palmer v. 
S~ate, 18 Ohio Op. (NS) 609, 26 Ohio Dec. 563 (1916), aff'd 
9 io St. 513, 118 N.E. 102 (1917). 

It is a rule of construction in Ohio and elsewhere that 
statutes in derogation of common law are to.be strictly con
strued., Ray v. Trenton Twp., 49 Ohio App. 172, 190 N.E. 707 
(1934). Since a statute giving consent to sue the state is 
in derogation of the common lal'l doctrine of sovereign immunity, 
the Ohio courts have refused to find consent in the absence of 
clear and express language to that effect in the code. There 
is no provision under Chapter 6111, supra, or any other rele
vant chapter of the code here in point, which gives consent for 
the state to be sued. Therefore, if any state agency carries 
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out corrective measures on private lands to abate pollution, 
the administering agency cannot be sued by downstream interests. 

However, because Ohio is immune from suits, does not mean 
it is immune from doing wrong. As to most matters, the State 
of Ohio has chosen not to have its liability determined in a 
court of law. Instead the General Assembly has established 
the Sundry Claims Board. The Board has three main functions: 
(1) to receive and investigate claims; (2) to hear and de
cide claims; (3) to make recommendations to the General 
Assembly. The Board has limited its jurisdiction to those 
cases in which no other form of remedy has been established 
by statute. Therefore through the Sundry Claims Board the in
jured downstream riparian owners may seek redress for their 
grievance. 

Concerning the liability of a local political subdivision, 
it is a well established rule that municipal corporations and 
other political subdivisions of the state are immune from li
ability for tortious acts done in the performance of govern
mental functions. Tinsley v. Cincinnati & County Commrs., 
(CP) 4 Ohio Op. 2d 454, 146 N.E. 2d 336 (1951), aff'd by Ct. 
of Appeals MCO Nov. 13, 1957. The theory is that a local po
litical subdivision has a dual function, one exercised as a 
mere agent of the state in the process of government, the 
other private in its nature in that it is exercised for the 
particular benefit of the corporation and its inhabitants as 
distinguished from those things in which the whole state has 
an interest. In acting in its governmental capacity, the mu
nicipality or other political subdivision is not liable in tort 
for either a nonfeasance or a misfeasance, because in so 
acting, it is but the agent of the state and is so far a 
part of the state that it partakes of the sovereignty of 
the state in respect to immunity from suit. (See 120 A.L.R. 
1376.) 

The abatement of pollution in the waters of the state is 
certainly an activity in which the whole state has an interest, 
and as such, a political subdivision which is attempting to 
correct or abate the pollution is acting in its governmental 
capacity which entitles it to partalce in the sovereignty of 
the state in respect to immunity from sUit. 

Therefore, it is my opinion and you are hereby advised 
that: 

1. After the license of a stripmined lands operator is 
termin3ted and his bond released Section 1513.07, Revised Code, 
ir1poses no further obligation on the State of Ohio with respect 
to the private land. 

2. Section 1513.16, Revised Code, does not authorize the 
State of Ohio to enter on private properties after stripmined 
land is reclaimed and the operator's bond released for the 
purpose of abating sources of pollution that are affecting ad
jacent or downstream properties end interests. 

3. State monies can be used to furnish the local 
share in a state-sponsored federal demonstration project, 
and may consequently be used in abating pollution on private 
lands with the concurrence of the property owner pursuant to 
such project. 
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4. A local watershed sanitary district or local political 
subdivision cannot accept responsibility for administering a 
state-federal pollution abatement project within its district. 

ries 
land 
they 

5. If a local political subdivision or state agency car
out corrective measures on a stripmined area on private 
which does not abate the pollution nor solve the problem, 
cannot be held liable by downstream interests. 

OPINION NO. 71-010 

Syllabus: 

Regional Councils of Governments, authorized by Chapter 
167, Revised Code, are exempt from the payment of taxes un
der the sales tax provisions of Section 5739.02, Revised Code. 

To: G. W. Porterfield, Tax Commissioner, Columbus, Ohio 
By: Paul W. Brown, Attorney General, January 8, 1971 

I have your request for my opinion which asks: 

"Under the provisions of section 5739.02 
of the Revised Code the sales tax does not ap
ply to 'sales to the state, or any of its po
litical subdivisions. 1 

"Chapter 167 of the Revised Code provides 
for the formation of Regional Councils of 
Government. Your opinion is respectfully re
quested as to whether such councils qualify 
for exemption from sales tax as political sub
divisions of the state." 

Section 167.01, Revised Code, provides for the estab
lishment of Regional Councils of Governments: 

"That governing bodies of any two or 
more counties, municipal corporations, 
townships, special districts, school dis
tricts, or other political subdivisions may 
enter into an agreement with each other, or 
with the governing bodies of any counties, 
municipal corporations, townships, special 
districts, school districts or other politi
cal subdivisions of any other state to the 
extent that laws of such other state permit, 
for establishment of a regional council con
sisting of such political subdivisions." 

It is noted from this section that such a council is a 
voluntary association of two or more Ohio political subdivi
sions alone or together with political subdivisions of other 
states. 

The powers of such a council are set forth in Section 
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167.03, Revised Code. Generally, these powers are limited 
to the study of governmental problems common to two or more 
members of the council, the promotion of cooperative arrange
ments among its members or with governmental agencies or pri
vate personnel, and the performance, by the governing bodies 
of the members, of such functions and duties as are capable 
of ~erformance by the members. A council, therefore, is given 
no governmental powers" that are not provided to its members. 

Further, Section 167.06, Revised Code, provides for the 
financial support of a council: 

"(A) The governing bodies of the member 
governments may appropriate funds to meet the 
expenses of the council. Services of personnel, 
use of equipment, and office space, and other 
necessary services may be accepted from members 
as part of their financial support. The members 
of the council, or the state of Ohio, its depart
ments, agencies, instrumentalities, or political 
subdivisions or any governmental unit may give 
to the council moneys, real property, personal 
property, or services. The council may estab
lish schedules of dues to be paid by its voting 
members to aid the financing of the operations 
and programs of the council in the manner pro
vided in the agreement establishing the council 
or in the by-laws of the council. The council 
may permit non-member political subdivisions to 
participate in any of its activities regardless 
of whether such political subdivisions have paid 
dues to the council. 

"(B) The council may accept funds, grants, 
gi'fts, and services from the government of the 
United States or its agencies, from this state 
or its departments, agencies, instrumentalities, 
or from political subdivisions or from any 
other governmental unit whether participating 
in the council or not, and from private and 
civic sources. 

"* * * * * * * * *" (Emphasis added) 

It is noted that a council is given no pm1er to tax to raise 
revenue, but must rely on appropriation of funds from its 
member political subdivisions, or the acceptance of funds 
from other sources. 

Finally, Section 167.07, Revised Code, provides in part: 

"Membership on the council and holding 
an office of the council does not constitute 
the holding of a public office or employment 
within the meanin~ of any section of the Re-
vised Code. * * * (Emphasis added) 

The question is, therefore, whether an organization with 
the characteristics cited above can qualify for purposes of 
exempti~n from the Ohio Sales Tax. 
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Section 5739.02, Revised Code, which levies the Ohio Sales 
Tax, provides as follows: 

"For the purpose of providing revenue 
with which to meet the needs of the state 
* * * an excise tax is hereby levied on each 
retail sale made in this state. 

"* * * * * * * * * 
"(B) Th t e ax does not apply to the fol-

lowing: 

"(1) Sales to the state, or any of its 
political subdivisions; 

"* * * * * * * * * 
"For the purpose of the proper adminis

tration of sections 5739.01 to 5739.31, in
clusive, of the Revised Code, and to prevent 
the evasion of the tax, it is presumed that 
all sales made in this state are subject to 
the tax until the contrary is established." 

The term "political subdivision" used in the exemption 
provision of Section 5739.02, supra, has not been defined 
within the statute. 

Indicative of the probable legislative intent of provid
ing the exemption in Section 5739.02, supra, to "political 
subdivisions," we note, in Zangerle v.""""CC'eVeland, 145 Ohio 
St. 347 (1945), at pages 356 and 357, the following: 

"Public property used exclusively for 
any public purpose is exempt from taxation 
for two reasons: (1) It is purchased and 
maintained by public money derived from 
taxation and to tax such property would 
amount only to taking public money from 
one pocket and putting it into another, 
and (2) the product of the expenditure of 
tax money should not be made the subject 
of another tax." 

Hence, the act of taxing a Regional Council of Governments on 
its purchases, when the funds of the council might have been 
derived from its members who in turn received such monies as 
a result of tax revenues, seems to constitute a "tax on tax 
revenues." Such a situation the Ohio General Assembly has 
sought to avoid. 

Therefore, it is my op1n1on and you are hereby advised 
that Regional Councils of Governments, authorized by Chapter 
167, Revised Code, are exempted from the payment of sales tax 
under the provisions of Section 5739.02, Revised Code. 
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OPINION NO. 71-011 

Syllabus: 

The receipt of an instructional grant by an eligible under
graduate student through a college or university under Section 
3333.12, Revised Code, does not constitute a receipt of state 
funds in support of such institution of higher learning for the 
purposes of Sections 3345.22 and 3345.23, Revised Code. 

To: Reynold C. Hoefflin, Greene County Pros. Atty., Xenia, Ohio 
By: Paul W. Brown, Attorney Genef'al, January 8, 1971 

Your request for my opinion is on the following question: 

Does the receipt of an instructional grant by an under
graduate student through a college or university under Section 
3333.12, Revised Code, constitute a receipt of "state funds in 
support thereof" by such college or university for the purposes 
of Sections 3345.22 and 3345.23 (D), Revised Code? 

Section 3345.22 (A), supra, provides as follows: 

"A student, faculty or staff member, or 
employee of a college or university which 
receives any state funds in support thereof, 
arrested for any offense covered by division 
(D) of Section 3345.23 of the Revised Code shall 
be afforded a hearing, as provided in this sec
tion, to determine whether he shall be immediately 
suspended from such college or university. 
Such hearing shall be held within not more than 
five days after his arrest, subject to reasonable 
continuances for good cause shown, which con
tinuances shall not exceed a total of ten days." 

2-24 

Section 3345.23 (D), supra, contains the following provisions: 

"Without limiting the grounds for dis
missal, suspension, or other disciplinary 
action against a student, faculty or staff 
member, or employee of a college or univer-
sity which receives any state funds in support 
thereof, the commission of an offense under 
Sections 2901.19, 2901.23 to 2901.252, inclusive, 
2907.02, 2907.021, 2907.05, 2907.06, 2907.08, 
2907.082, 2909.01, 2909.09, 2909.24, 2923.01, 
2923.012, 2923.43, 2923.52 to 2923.54, inclusive, 
or division (A) (1) or Division (B) of Section 
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2923.61 of the Revised Code, on or affecting per
sons or property on such college or university 
or when an emergency has been declared pursuant 
to Section 3345.26 of the Revised Code, is cause 
for dismissal pursuant to this section or for 
suspension pursuant to Section 3345.22 of the Re
vised Code. Criminal cases resulting from arrests 
for offenses covered by division (D) of this section 
shall take precedence over all civil matters and pro
ceedings and over all other criminal cases." 

The answer to your question depends upon whether the 

OAG 71-011 

payment of an instructional grant to an undergraduate student 
through a college or university constitutes a transfer of state 
funds for the assistance or support of such college or university. 

Section 3333.12, supra, provides in part as follows: 

"The Ohio board of regents shall establish 
and administer an instructional grant program 
for full time undergraduate students in an Ohio 
institution of higher education which is state
assisted or which has received a certificate of 
authorization from the board pursuant to Chapter 
1713. of the Revised Code. * * *" 

Contained in the above provision is a distinction between 
Ohio institutions of higher learning which receive state assis
tance and those institutions which do not receive state assis
tance but which are properly authorized and certified by the 
State of Ohio. This distinction would indicate that eligible 
undergraduate students may receive instructional grants through 
colleges and universities, properly authorized and certified, 
which do not receive any state support or assistance. 

An instructional grant is a gift of funds of specified 
amounts from the State of Ohio to eligible underg.raduate students. 
The function of Ohio colleges and universities in relation to 
these transfers is merely to facilitate the transfer of such funds 
from the state to deserving students. Since the benefit from these 
gifts is derived solely by the students, it would be improper to 
attribute a characteristic to these transfers which is not con
tained in the nature of the transaction, namely the assistance or 
support of an institution of higher learning. 

Therefore, it is my opinion, and you are hereby advised that 
the receipt of an instructional grant by an eligible undergraduate 
student through a college or university under Section 3333.12, 
Revised Code, does not constitute a receipt of state funds in sup
port of such institution of higher learning for the purposes of 
Sections 3345.22 and 3345.23, Revised Code. 
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OPINION NO. 71-012 

Syllabus: 

The vocational school district is solely responsible for the 
costs of a special election called at their request and if they 
are unable to pay the board of elections with current operating 
funds, then such amount will be subsequently withheld by the audi
tor from moneys payable in the future. 

To: PeterS. Olivito, Jefferson County Pros. Atty., Steubenville, Ohio 
By: Paul W. Brown, Attorney General, January 8, 1971 

I have before me your request for my opinion which reads as 
follows: 

"Whether or not the Jefferson County Commissioners 
would be obligated to pay for the special election on 
behalf of the Joint vocational School District levy, 
should the electorate fail to approve said levy?" 

Section 3501.17, Revised Code, provides in pertinent part: 

"The entire cost of special elections held on a 
day other than the day of a primary or general election, 
both in odd-numbered or in even-numbered years shall 
be charged to the subdivision." 

Section 3501.01 (P), Revised Code, defines political subdi
vision, wherein it states '"Political subdivision' means 'county,' 
'township,' 'city,' 'village,' or 'school district.'" 

Therefore, it is clear that the joint vocational school dis
trict is responsible for the entire cost of the special election. 
Regardless of whether or not the bond issue passes or fails, the 
vocational school district is solely responsible for the cost of 
the special election. In the event that the vocational school 
district is unable to pay for the special election with current 
funds, Section 3501.17, supra, provides in pertinent part: 

"The expenses of the board of elections shall 
be paid from the county treasury, in pursuance of 
appropriations by the board of county commissioners, 
in the same manner as other county expenses are paid. 
If the board of county commissioners fails to approp
riate an amount sufficient to provide for the neces
sary and proper expenses of the board of elections, 
such board may apply to the court of common pleas 
within the county, which shall fix the amount neces
sary to be appropriated and such amount shall be 
appropriated. Payments shall be made upon vouchers 
of the board of elections certified to by its chair
man or acting chairman and the clerk or deputy clerk, 
upon warrants of the county auditor. The board of 
elections shall not incur any obligation involving 
the expenditure of money unless there are moneys 
sufficient in the funds appropriated therefor to 
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meet such obligations. Such expenses shall be ap
portioned among the county and the various subdi
visions as provided in this section, and the amount 
charqeab~e to each subdivision shall be withheld by 
the auditor from the moneys payable thereto at the 
time of the next tax settlement. At the time of 
submitting budget estimates in each year, the board 
of elections shall submit to the taxing authority 
of each subdivision an estimate of the amount to be 
withheld therefrom during the next fiscal year." 

(Emphasis added.) 

OAG 71-013 

Thus, in the event the school district is unable to pay the 
assessment out of current funds, the amount assessed against the 
subdivision will be withheld from subsequent moneys payable to 
the subdivision by the auditor. 

Therefore, it is my op~n1on and you are hereby advised that 
the vocational school district is solely responsible for the costs 
of a special election called at their request and if they are un
able to pay the board of elections with current operating funds, 
then such amount will be subsequently withheld by the auditor from 
moneys payable in the future. 

OPINION NO. 71-013 

Syllabus: 

1. Section 4513.03, Revised Code, applies to the lighting of 
bicycles when ridden on a street or highway one-half hour after 
sunset to one-half hour before sunrise and there appear to be no 
other statutes regulating the lighting on bicycles. 

2. The Director of Highway Safety has no express power to 
regulate in the area of lighting for bicycles. 

To: Warren C. Nelson, Director, OhioDepartmentofHighwaySafety,Columbus, 
Ohio 

By: Paul W. Brown, Attorney General, January 8, 1971 

I have before me your request for my opinion on the following 
questions: 

1. What, if any, official regulations or interpretations have 
been issued with reference to the operation of a bicycle on a public 
highway at night with respect to the use of a reflector or a tail 
light. 

2. What is the general regulatory authority for the Director 
of Highway Safety in the area of lighting for bicycles. 

Sections 4511.52 through 4511.56, inclusive, Revised Code, are 
specifically concerned with traffic laws concerning bicycles. 
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These statutes contain no express provisions for the lighting of 
bicycles. However, Section 4511.52, supra, states: 

"Sections 4511.01 to 4511.78, inclusive, 
4511.99, and 4513.01 to 4513.37, inclusive, 
of the Revised Code which are applicable to 
bicycles apply whenever a bicycle is operated 
upon any highway or upon any path set aside 
for the exclusive use of bicycles." 

2-28 

This statute makes all other laws concerning traffic oper
ation and equipment in Chapters 4511 and 4513, Revised Code, ap
plicable to bicycles unless the statute by its nature specifically 
excludes bicycles. 

An examination of the statutes mentioned in Section 4511.52, 
supr~, shows that Section 4513.03, Revised Code, is the only sta
tute concerning lighting of vehicles that is applicable to 
bicycles. Section 4513.03, supra, reads in part: 

"Every vehicle upon a street or highway 
within this state during the time from one
half hour after sunset to one-half hour be
fore sunrise, and at any other time when 
there is not sufficient natural light to 
render discernible persons, vehicles, and 
substantial objects on the highway at a dis
tance of five hundred feet ahead, shall dis
play lighted lights and illuminating devices 
as required by sections 4513.04 to 4513.37, 
inclusive, of the Revised Code, for different 
classes of vehicles. No motor vehicle, 
during such time~, shall be operated 
upon a street or highway within this state 
using only parking lights as illumination." 

The case of Webb v. Stokes, 26 Ohio L. Abs. 509, found that 
Section 12614-3, General Code, a statute similar to Section 4513.03, 
supra, was applicable to bicycles ridden after dark. 

In answer to your second question, I have found no specific 
authority granting the Director of Highway Safety regulatory power 
in the area of lighting for bicycles. Section 4513.51, Revised 
Code, The Vehicle Equipment Safety Compact, vests certain powers 
in the Director of Highway Safety, but by its own terms excludes 
devices moved by human power. 

Therefore, it is my opinion and you are advised that: 

1. Section 4513.03, Revised Code, applies to the lighting of 
bicycles when ridden on a street or highway one-half hour after 
sunset to one-half hour before sunrise and there appear to be no 
other statutes regulating the lighting on bicycles. 

2. The Director of Highway Safety has no express power to 
regulate in the area of lighting for bicycles. 
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OPINION NO. 71-014 

Syllabus: 

An optician or other lay person lacks the authority under 
Sections 4725.01 to 4725.14, inclusive, of the Revised Code, to 
make any determination concerning whether or not a person may be 
fitted with glasses or contact lenses, to prescribe lenses and 
to fit glasses to the eyes in any manner other than by frame bend
ing, and to alter or in any way change the prescription given by 
a licensed optometrist or physician. Further, minimum standards 
which constitute a prescription for contact lenses, while not ex
pressly provided by the General Assembly, have been promulgated 
by the State Board of Optometry in Rule OP-7-01 under the author
ity granted to it in Section 4725.04, Revised Code, and control 
prescriptions written by licensed optometrists in this state. 

To: A. John Rose, Pres., State Board of Optometry, Columbus, Ohio 
By: Paul W. Brown, Attorney General, January 11, 1971 

Your request for my opinion on the following questions reads 
as follows: 

1. Should an optician or other lay person ·be permitted to 
make the judgment as to whether or not a person may be fitted 
with contact lenses? 

2. What minimum specifications constitute a prescription 
for contact lenses? 

3. Can an optician or other lay person take a prescription 
for glasses from another pair of eyeglasses or must he manufacture 
lenses solely on the basis of a written prescription by an op
tometrist or physician? 

4. May an optician or other lay person alter a contact lens 
prescription without the order of a licensed optometrist or physi
cian? 

The answer to the questions presented by your request, with 
the exception of the second question, involves the construction 
and application of statutes pertaining to the scope of authority 
and licensing of optometrists. In defining the authority of op
tometrists, Section 4725.01 of the Ohio Revised Code, provides as 
follows: 

"The practice of optometry is the application of 
optical principles, through technical methods and de
vices in the examination of human eyes for the purpose 
of ascertaining departures from the normal, measuring 
their functional powers and adapting optical accessories 
for the aid thereof." 

The licensing required of persons who wish to engage in the 
practice of optometry is contained in the following language of 
Section 4725.02, Revised Code: 
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"No person shall engage in the practice of optome
try or hold himself out as a practitioner of optometry, 
or attempt to determine the kind of glasses needed by 
any person, or hold himself out as a licensed optome
trist when not so licensed, or hold himself out as able 
to examine the eyes of any person for the purpose of 
fitting the same with glasses, excepting those exempted 
under section 4725.14 of the Revised Code unless he has 
first fulfilled the requirements of sections 4725.01 to 
4725.14, inclusive, of the Revised Code, and has re
ceived a certificate of licensure from the state board 
of optometry, nor shall any person represent that he 
is the lawful holder of a certificate of licensure such 
as is provided for in such section, when in fact he 
is not such lawful holder, or impersonate any licensed 
practitioner of optometry." 
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For the purposes of Section 4725.01, supra, the term "opti
cal accessories"can be construed to include contact lenses, even 
though specific optical accessories were not expressly enumerated 
in the statute. An examination of the statute also reveals that 
the General Assembly has granted authority to optometrists to 
examine and measure the functional power of human eyes in order 
to ascertain departures from the normal and to adapt optical ac
cessories for the aid thereof. Because 0f the nature of this 
science, one that requires a specific degree of training and 
skill, the General Assembly has enacted legislation to insure 
the health and safety of the inGividual citizens who seek eye 
treatment and care. Therefore, persons who do not qualify as 
licensed optometrists under the sections of the Revised Code 
quoted above are prohibited from advertising or performing these 
functions which are expressly reserved to those who comply with 
the statutory requirements. 

In the case of Fields v. District of Columbia, (C.A.D.C. 
1967) 232 A. 2d 300, adhered to 244 A. 2d 643, app.den. 131 u.s. 
App. D.C. 346, 404 F. 2d 1323, the court construed a statute 
which is almost identical to Section 4725.01, Revised Code. 
Based upo,n the theory that the public should be protected from 
the serious consequence which may result from improper fitting, 
the court held that the fitting of contact lenses constitutes 
the practice of optometry since such fitting is the "adaption of 
lenses for the aid and relief" of a person's visual defects. 
This case lends support to the conclusion that the authority 
granted by the legislature to licensed optometrists was intended 
to be exclusively granted. 

If a person licensed as an optometrist has the authority to 
examine the human eye and to adapt optical instruments or acces
sories in aid of vision, it can be implied from the statute that 
he, and he alone, possesses the authority to make prescriptions 
for the properties of contact lenses to which the manufacturer 
who fabricates such lenses must adhere. Otherwise, the function 
of the optometrist would be inhibited and the purpose of the leg
islature in enacting Sections 4725.01 to 4725.14, inclusive, of 
the Revised Code, would be frustrated. 

Under the authority granted to the State Board of Optometry 
by the General Assembly in Section 4725.04, Revised Code, the 
Board has the power to promulgate rules and regulations to govern 
the practice of this profession. Such a rule, OP-7-01, pertain
ing to contact lenses, the effective date of which is November 
15, 1970, provides the minimum specifications for a contact lens 
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prescription. These are as follows: base curve, peripheral curve 
or curves (including curvature and width), overall diameter, 
optical zone diameter, power, center thickness, and color. These 
rules apply only to licensed optometrists, and there is no stat
ute or case law governing the question of what constitutes a 
minimum prescription for contact lenses. Therefore, your second 
question is not one which this office can answer, except to state 
that, in regard to Ohio licensed optometrists, Board Rule is con
trolling. 

A Missouri statute, Section 336.010, R.S.Mo., which, in ef
fect, is quite similar to Section 4725.01, supra, was cited in 
Opinion No. 77, Opinions of the Attorney General of Missouri.for 
1966. In that Opinion, the Attorney General stated that "a pre
scription may not be altered by anyone other than a registered op
tometrist or licensed physician in any manner which would change 
the corrective properties of the lenses. The prescribing of 
lenses to correct defects or abnormal conditions of the eye is a 
part of the practice of optometry and any alteration or change 
may be made only by an authorized practitioner." 

Section 4725.99, Revised Code, proscribes those who violate 
Section 4725.02, supra, and contains the following penalty: 

"(A) Whoever violates section 4725.02 of the 
Revised Code shall be fined not more than five hun
dred dollars for a first offense; for each subse
quent offense such person shall be fined not less 
than five hundere nor more than one thousand dollars, 
or imprisoned not less than six months nor more than 
one year." 

Therefore, it is my opinion and you are hereby advised that 
an optician or other lay person lacks the authority under Sections 
4725.01 to 4725.14, inclusive, of the Revised Code, to make any 
determination concerning whether or not a person may be fitted 
with glasses or contact lenses, to prescribe lenses and to fit 
glasses to the eyes in any manner other than by frame bending, 
and to alter or in any way change the prescription given by a 
licensed optometrist or physician. Further, minimum standards 
which constitute a prescription for contact lenses, while not ex
pressly provided by the General Assembly, have been promulgated 
by the State Board of Optometry in Rule OP-7-01 under the author
ity granted to it in Section 4725.04, Revised Code, and control 
prescriptions written by licensed optometrists in this state. 

OPINION NO. 71-015 

Syllabus: 

A local school district is not entitled to representation 
on the board of a joint vocational school district; the opinion 
of my predecessor, Opinion No. 662, Opinions of the Attorney 
General for 1963, is reaffirmed; and the conclusiQn of my pre
decessor in Opinion No. 70-163, Opinions of the Attorney General 
for 1970, is overruled. 
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To: Martin W. Essex, Supt. of Public Instruction, Dept. of Education, Columbus, 
Ohio 

By: William J. Brown, Attorney General, February 23, 1971 

You have called to my attention an apparent conflict 
bet\11een two Opinions issued by my predecessors and have re
quested review or clarification of them, in the following 
language: 

"Opinion No. 70-163 issued on December 
16, 1970, regarding the application of R. c. 3311.19 
of the Ohio Revised Code has created some management 
concerns. The syllabus indicated that '* * * it is 
mandatory that each participating school district 
be represented on the joint vocational school dis
trict board of education. * * *' 

"This opinion appears to be in conflict 
with O.A.G. Opinion No. 63-662 which held '* * * 
only persons who are members of exempted village, 
city and county boards of education are eligible 
for appointment to a board of education of a joint 
vocational school district'." 

A joint vocational school district is one that embraces 
more than one geographic school district whereas the latter 
is either county, city, exempted village or local district. 
(Section 3311.18, Revised Code.) The law is clear that 
boards of education of county, city or exempted village 
districts must be represented on the joint vocational 
district board. Thus, the only question in issue is 
1r1hether or not boards of education of local school dis
tricts also must be represented on the board of education 
of a joint vocational school district. 

The governing statute omits mention of boards of local 
school districts from the list of boards that must be repre
sented on the joint vocational district board. The pertinent 
provisions of Section 3311.19, Revised Code, are underlined 
in the followinq excerpt: 

"The management and control of a joint vo
cational school district shall be vested in the 
joint vocational school district board of educa
tion. 

"'i!here a joint vocational school district 
is composed only of two or more local school dis
tricts located in one county, or when all the 
participating districts are in one county and the 
boards of such participating districts so choose, 
the county board of education of the county in 
whi~h the joint vocational school district is 
located shall serve as the joint vocational school 
district board of education. Where a joint voca-
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tiona! school district is composed of local school 
districts of more than one county, or of any com
bination of county, local, city, or exempted vil
lage school districts, unless administration by 
the county board of education has been chosen by 
all the participating districts in one county pur
suant to this section, then the board of education 
of the joint vocational school district shall be 
composed of one or more persons who are members of 
the boards of education from each of the city, 
exempted village, or county school districts 
affected to be appointed by the boards of education 
of such school districts. In such joint vocational 
school district the number and terms of members of 
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the joint vocational school district board of education 
and the allocation of a given number of members to each 
of the city, exempted village, and county districts 
shall be determined in the plan for such district, 
provided that each such joint vocational school 
district board of education shall be composed of 
an odd number of members. 

"* * * * * * * * *" 
(Emphasis added.} 

Because the \vords "local district" are omitted from the 
mandatory phrase in this section, the question becomes one of 
determining whether the overall legislative intent was effected 
by the omission or whether an intent to the contrary was so 
clearly evidenced elsewhere that the omission should be con
sidered to have been inadvertent. Three considerations lead 
me to the conclusion that the omission was intentional. 

First, the other quoted language ascribes a role of lower 
importance to local district boards than to the other types of 
board. For instance, the county board is designated as the 
joint vocational board where two or more local districts con
stitute the joint vocational district. In contrast, other 
types of districts, city and exempted village, when included 
in the joint vocational district, are entitled to choose, or 
not to choose, the county board as the joint vocational board 
(second paragraph, first sentence}. In other words, local 
boards alone are given no choice. (Inclusion of the other boards 
in the group may bestow a riqht of choice on a local board but 
that question is not involved here}. 

Second, related sections establish that residents of the 
local district are represented by the county board because the 
qualified residents elect members of both the local and county 
boards. This results from the relationship between Sections 
3311.05 and 3313.01, Revised Code. 

Section 3311.05, supra, excludes city and exempted vil
lage districts from the county district and, thus, establishes 
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that local districts are within the county district. It reads 
as follows: 

"The territory within the territorial limits 
of a county,exclusive of the territory embraced 
in any city school district, exempted village 
school district, and excluding the territory de
tached therefrom for school purposes and including 
the territory attached thereto for school purposes 
constitutes a 'county school district.'" 

Section 3313.01, supra, provides that electors of each 
district shall elect the board members in each, as follows: 

"In county, local, and exempted village 
school districts, the board of education shall 
consist of five members who shall be electors 
residing in territory composing the respective 
districts and shall be elected at large in 
their respective districts." 

Thus, local district ele~tors are also county district 
electors. Consequently, it follows that residents of local 
districts are represented through the county board on the board 
of a joint vocational district. 

Third, another related section, Section 3311.213, Revised 
Code, provides, that on the expansion of a joint vocational dis
trict by the inclusion of an additional local district, the 
membership of the joint board may be increased by adding one 
or more members of the county board to the joint one, as 
follows: 

"* * * On the addition of a local school 
district to the joint vocational school dis
trict, pursuant to this section, the board of 
education of such joint vocational school dis
trict may submit to the state board of education 
~ proposal to enlarge the membership of such 
board by the addition of one or more persons 
who aee members of the county board of education 
of such additional local school district.* * *" 

No mention is made of adding a local board member to the joint 
vocational board in that situation. 

It follows from the foregoing that the statutory scheme 
appears to be consistent throughout in adhering to the approach 
that local districts obtain representation on a joint vocational 
district board through the county board. Accordingly, I must 
conclude that local school district boards are not entitled to 
representation on a joint vocational school board. 

This conclusion requires examination of the two Opinions 
of my predecessors, cited in your letter, namely Opinion No. 
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662, Opinions of the Attorney General for 1963 and Opinion No. 
70-163, Opinions of the Attorney General for 1970. The views 
expressed above are consonant with the earlier Opinion and 
further comment thereon is not required. 

As to the latter, the stated interpre~ation of the statute 
is more restrictive than the conclusion. The two pertinent 
paragraphs are as follows: 

"From the underlined portion of the statute 
[Section 3311.19, Revised Code], it is apparent 
that the legislature has made it mandatory that 
the board of education of the joint vocational 
school district shall be composed of one or more 
members of the boards of education from each of 
the city, exempted village or county school dis
tricts involved. The statute uses the word 
'shall' and thus makes this requirement mandatory. 

"I am of the opinion, therefore, and you are 
so advised that where there is a joint vocational 
school district composed of three city school dis
tricts and four local school districts and the 
participating school districts have not chosen 
the county board of education to serve as the 
joint vocational school district board of edu
cation, it is mandatory that each participating 
school district be represented on the joint vo
cational school district board of education." 

The stated interpretation is consonant with the view ex
pressed herein, but the conclusion or opinion itself is not 
supported by such interpretation. Thus, while a careful review 
of the Opinion would indicate that no difference with the earlier 
Opinion was intended, the conclusion was erroneous. To that ex
tent, I must respectfully overrule my predecessor's Opinion No. 
70-163, supra, insofar as the conclusion expressed is inconsistent 
with this Opinion and the earlier Opinion. 

Accordingly, I am of the opinion that a local school district 
is not entitled to representation on the board of a joint voca
tional school district and I concur in the Opinion of my prede
cessor, Opinion No. 662, Opinions of the Attorney General for 
1963, but overrule the conclusion of my predecessor in Opinion 
No. 70-163, Opinions of the Attorney General for 1'370. 
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OPINION NO. 71-016 

Syllabus: 

1. Active deposits of the state must be kept in columbus 
banks, to the extent such banks are otherwise eligible and to 
the extent applications are made by such banks for "active 
deposits" of the state. 

2. No basis exists for refusing applications from other
wise eligible institutions wherever located within the state, 
to become active fund depositories. 

2-36 

To: Gertrude W. Donahey, Treas. of State, Chairman, State Board of Deposit, 
Columbus, Ohio 

By: William J. Brown, Attorney General, February 25, 1971 

I am in receipt of your request for my opinion respect
ing the deposit of "active" funds of the state, which states 
as follows: 

"'Does the State Board of Deposits have 
the authority, under the law, to deposit ac
tive funds of the State of Ohio in a depos
itory, otherwise qualified to receive state 
funds, but located outside the limits of the 
City of Columbus: and committed with the same 
to accept an application for the deposit of 
such active funds made by a qualified depos
itory, located outside the limits of the City 
of Columbus?'" 

State funds are divided into three classes, active deposits, 
interim moneys and inactive deposits. "Active deposits" may be 
characterized as operating cash in the nature of checking ac
counts. "Interim moneys" are moneys expected to be used with
in the course of the biennium but not immediately (Sections 
135.13 and 135.14, Revised Code). "Inactive deposits" are 
moneys expected to be unused during that same period (Section 
135.13, Revised Code). 

Disregarding investment of interim moneys in other ways 
as permitted by Section 135.14, Revised Code, depositories of 
all three types of funds are restricted to national banks 
located in this state and banks as defined in Section !101.01, 
Revised Code, subject to inspection by the State Superintendent 
of Banks (Section 135.03, Revised Code). Of these depository 
institutions, special provision is made in Section 135.04, 
Revised Code, respecting active deposits of state money, as 
follows: 
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"Any institution mentioned in section 135.03 
of the Revised Code is eligible to become a public 
depository of the inactive deposits and interim 
deposits of public moneys of the state subject to 
the requirements of sections 135.01 to 135.21, in
clusive, .of the Revised Code. 

"Any such institution having an office in 
Columbus is eligible to become a public depository 
of the active deposits of public moneys of the 
state: and in case the aggregate amount of active 
deposits of the public moneys of the state applied 
for by such eligible institutions is less than the 
aggregate maximum amount to be deposited as such, 
as estimated by the state board of deposit, said 
board may designate as a public depository of the 
active public deposits of the public moneys of the 
state, one or more institutions of the kind men
tioned in section 135.03 of the Revised Code, 
which are conveniently located, subject to the 
requirements of sections 135.01 to 135.21, in
clusive, of the Revised Code. 

"* * * * * * * * ... 
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The quoted language would appear to be clear and unam
biguous that active deposits of state money must be held in 
Columbus, to the extent such funds may be placed in otherwise 
eligible institutions. (By the phrase "eligible institutions", 
I refer to other requirements generally applicable to all 
depositories, such as the making of application (Section 135.10, 
Revised Code), the demonstration of financial capacity (e.g. 
Section 135.03, supra, stating maximum ratios of public and 
non-public funds): and the providing of security (e.g. Section 
135.18, Revised Code)). Horeover, the quoted paragraphs re
quire that, where these deposits cannot be legally placed in 
Columbus, they be placed in eligible institutions "which are 
conveniently located". 

Other paragraphs of the same Section apply to the active 
deposits of governmental subdivisions. Without quoting the 
extensive provisions applicable to them, it is worth noting 
that such subdivisions are similarly directed to deposit not 
only active funds but interim and inactive funds in eligible 
institutions located "within the territorial limits" of the 
subdivision or, when such deposits are not feasible, under 
circumstances therein outlined, in institutions "conveniently 
located". 

As to active deposits of the state, the current provi
sions reflect a long historical development. 

Prior to the amendments of 1904, the Treasury of the State 
was the "* * * sole place for the deposit and safekeeping of 
the money of the state: * * *" and was described as the Treas-
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urer's rooms in the capitol, "* * * together with the safes, 
vaults and other proper and necessary means for the security 
and safekeeping of the public money * * *." (55 Ohio Laws, 44). 

In 1904, authorization was given to deposit state moneys 
in "banks or trust companies". (97 Ohio Laws, 535, et seq.). 
~ection 4 of that Act gave the Treasurer general power to de
posit public moneys in national banks and banks or trust com
panies incorporated under the laws of and doing business within 
the state that qualified under uniform standards. Section 7 
of the Act, however, indicated the "active depositories" were 
to be two or more eligible institutions located in Columbus. 
Section 7 stated: 

"The treasurer of state may designate two 
or more banks or trust companies or either of 
them located in Columbus, Ohio, eligible under 
the provisions of this act, as depositories, 
the same to be known as 'active depositories.' 
Said 'active depositories' shall be required 
to pay interest at a rate of not less than one 
per centum per annum on all daily balances." 

These provisions were clarified in 1911 (102 Ohio Laws, 33 

2-38 

et seg.). Section 7 of that Act pointed more strongly to Columbus 
as the sole location for "active depositories". It read as fol
lows: 

"There shall be two classes of deposi
tories; one shall be known as active deposi
tories and the other as inactive depositories. 
The treasurer of state may designate one or 
more banks or trust companies, or either of 
them located in Columbus, Ohio, eligible 
under the provisions of this act as active 
depositories; money deposited in the inactive 
depositories shall be used when money in the 
active depositories shall not be sufficient." 

That section was codified as Section 327 of the General Code. 

In 1935, the authorization was broadened to permit banks 
and trust companies outside of Columbus but "within the bound
aries of the state" to accept active deposits if, for stated 
reasons, the funds could not be placed in Columbus institutions 
(116 Ohio Laws, 31, et seq.). Section 327, General Code, as 
so amended, stated: 

"There shall be two classes of deposi
tories; one shall be known as active deposi 
tories and the other as inactive depositories. 
The treasurer of state may designate one or 
more banks or trust companies, or either of 
them located in Columbus, Ohio, eligible under 
the provisions of this act as active deposi-
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tories: money deposited in the inactive de
positories shall be used when money in the 
active depositories shall not be sufficient. 

"If, because of the limitations of sec-
tion 330-1 of the General Code, or because 
of the refusal or failure of banks or trust 
companies located in columbus, Ohio, to qualify 
for and accept additional active deposits, the 
treasurer of state has on hand funds available 
for deposit in active depositories, he may desig
nate one or more approved banks or trust companies 
located outside of Columbus, Ohio, but within the 
boundaries of the state of Ohio, as active deposi
tories." 

OAG 71-016 

More elaborate and detailed procedures were established in 
1937 (117 Ohio Laws, 226, et seq.), by the enactment of the Uni
form Depository ~ct, involving assignment to a new location in 
the General Code (i.e. Sections 2296-1, et seg.). Section 5 of 
that Act (Section 2296-5, General Code), continued the immedi
ately preceding general authorizations, but altered the insti
tutions contingently eligible for active funds, when such funds 
could not be placed in Columbus institutions, from those "within 
the boundaries of the state" to those "conveniently located". 
Section 5 provided: 

"Any institution mentioned in section 4 
[G.C. § 2296-4] of this act shall be eligible 
to become a public depository of the inactive 
deposits of public moneys of the state. Any 
such institution having an office in the city 
of Columbus shall be eligible to become a pub
lic depository of the active deposits of pub
lic moneys of the state: and in case the 
aggregate amount of active deposits of the 
public moneys of the state applied for by such 
eligible institutions is less than the aggre
gate maximum amount to be deposited as such, 
as estimated by the state board of deposit, 
said board may designate as a public depository 
or depositories of the active public deposits 
of the public moneys of the state, one or more 
institutions of the kind mentioned in section 
4 [G.C. § 2296-4] of this act, which are con
veniently located, subject to the requirements 
of this act." 

Those provisions remained in effect, except for the codi
fication in the Revised Code, until 1968, when the current pro
vision, supra, was adopted (132 Ohio Laws, 93, et seq.). 

No intensive or extensive analysis or argument is required 
to reach the conclusion that the policy of the state has been 
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to retain active deposits in eligible Columbus banks when possi
ble. 

If anything more is required, it is found in the restric
tion added in 1937. As pointed out above, the phrase concern
ing funds not placeable in Columbus was added, requiring that 
they be placed in "conveniently located" depositories instead 
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of (as theretofore) being placed in depositories anywhere "within 
the boundaries of the state". Notwithstanding the rapidity of 
communication and the flexibility of the banking system, such 
restrictive phrase cannot be construed as a term of art with 
meaning clear only to banking experts but must be considered in 
its normal connotation, of geographic :•convenience". Thus, 
geographic convenience to the capitol appears to have been the 
purpose expressed. It follows that columbus, being most con
venient, and other relatively nearby centers were established 
as the locations for active fund depositories. 

As is apparent from the foregoing, deposit of active 
funds outside of Columbus may be or become necessary as a 
matter of fact, in which event the statute authorizes the 
deposit of such funds elsewhere. Since that element of fact 
cannot be determined before it occurs, there is no basis for 
refusing applications for deposit of active funds from any 
otherwise eligible depository. 

Before concluding, I want to point out that my opinion 
is not concerned with the policy question, in light of cur
rent banking practices, of whether such funds should be re
tained in Columbus or distributed throughout the state. Such 
policy question is not within my province but is a matter for 
the General Assembly. I am merely interpreting the law as it 
is currently written. 

In specific answer to your question, it is my opinion 
that: 

1. Active deposits of the state must be kept in Columbus 
banks, to the extent such banks are otherwise eligible and to 
the extent applications are made by such banks for "active 
deposits" of the state. 

2. No basis exists for refusing applications from other
wise eligible institutions wherever located within the state, 
to become· active fund depositories. 
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OPINION NO. 71-017 

Syllabus: 

1. A member of a city council, governed by Section 731.02, 
Revised Code, may not serve as a member of a municipal charter com
mission created under Article XVIII, Section 8 of the Constitution 
of Ohio. 

2. In the absence of any specific constitutional or statutory 
prohibition, a municipal officer, of the types listed in Section 
733.01, Revised Code, may serve as a member of a municipal charter 
commission created under Article XVIII, Section 8 of the Constitution 
of Ohio. 

To: David A. Cutright, Ross County Pros. Atty., Chillicothe, Ohio 
By: William J. Brown, Attorney General, April 8, 1971 

Your request for my opinion reads as follows: 

"1) Is the office of a city councilman com
patible with being a member of a commission to 
frame a charter pursuant to authority of Section 
8 of Article XVIII of the Ohio Constitution? 

"2) Is the office of any other municipal 
public official incompatible with being a mem
ber of a commission to frame a charter pursuant 
to authority of Section 8 of Article XVIII of the 
Ohio Constitution?" 

Your questions involve the characteristics of a commission 
established to frame a municipal charter, which commission is similar 
to a constitutional convention and is charged with formulating a 
governmental structure. Like such conventions it is not an on-going 
body but is dissolved when it has completed, adopted, and submitted 
a draft to the affected electors for their approval or disapproval. 

The provision respecting municipal charter commissions is con
tained in Article XVIII, Section 8 of the Ohio Constitution. Section 
8 states: 

"The legislative authority of any city or 
village may by a two-thirds vote of its members, 
and upon patition of ten per centum of the elect-
ors shall forthwith, provide by ordinance for the 
submission to the electors, of the question, 'Shall 
a commission be chosen to frame a charter.' The 
ordinance providing for the submission of such question 
shall require that it be submitted to the electors at 
the next regular municipal election if one shall occur 
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not less than sixty nor more than one hundred and twenty 
days after its passage: otherwise, it shall provide for 
the submission of the question at a special election to 
be called and held within the time aforesaid. The bal
lot containing such question shall bear no party designa
tion, and provision shall be made thereon for the elec
tion from the municipality at large of fifteen electors 
who shall constitute a commission to frame a charter: 
provided that a majority of the electors voting on 
such question shall have voted in the affirmative. 
Any charter so framed shall be submitted to the 
electors of the municipality at an election to be held 
at a time fixed by the charter commission and within 
one year from the date of its election, provision for 
which shall be made by the legislative authority of 
the municipality in so far as not prescribed by gen-
eral law. Not less than thirty days prior to such 
election the clerk of the municipality shall mail a 
copy of the proposed charter to each elector whose 
name appears upon the poll or registration books of 
the last regular or general election held therein. 
If such proposed charter is approved by a majority of 
the electors voting the~eon it shall become the 
charter of such municipality at the time fixed therein." 

2-42 

Notwithstanding its relatively short life span, the role of a 
charter commission is a very important one. A member of a county 
charter commission was described in n1e State, ex rel. Bricker, v. 
Gessner, 129 Ohio St. 290, 295 (1935), as follows: 

"He is chosen by vote of the people. He 
exercises independent prerogatives and is not amen
able to superior authority. His tenure is reason
ably definite in that his duties must be fully ac
complished within ten months after election. His 
participation in framing or amending a charter is 
in the performance of sovereign powers. The nature 
of his work possesses legislative qualities. His 
acts are in the public service. While he is not re
quired to t~ke an oath of office, gives no bond, and 
receives no compensation, these are lesser indicia of 
public office and lose significance when compared 
with the other more important criteria which have 
been noted." 

It was held in that case that such member occupied "a public office 
of trust". Consequently, membership on it by a judge of the court 
of common pleas was precluded by the restrictions of Article IV, 
Section 14 of the Ohio Constitution, prohibiting such judge from 
holding "any other office of profit or trust". 

The constitutional provisions respecting municipal charter 
commissions, supra, and county charter commissions, are funda
mentally comparable in this respect. The latter, outlined in Article 
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X, Section 4 of the Ohio Constitution, reads, in pertinent part, as 
follows: 

"The legislative authority of any charter 
county or the board of county commissioners of 
any other county may by a two-thirds vote of its mem
bers, or upon petition of ten per cent of the electors 
of the county shall forthwith, by resolution, submit 
to the electors of the county the question, 'Shall a 
county charter commission be chosen?' The question 
shall be voted upon at the next general or primary 
election, occurring not sooner than sixty days there
after. The ballot containing the question shall bear 
no party designation, and provision shall be made there
on for the election from the county at large of fifteen 
electors as such commission if a majority of the 
electors voting on the question shall have voted in 
the affirmative. candidates for such commission 
shall be nominated by petition of one per cent of 
the electors of the county, which shall be filed with 
the election authorities not less than forty days prior 
to such election. Candidates shall be declared elected 
in the order of the number of votes received, beginning 
with the candidate receiving the largest number; but 
not more than seven candidates residing in the same 
city or village may be elected. Within ten months after 
its election such commission shall frame a charter 
for the county or amendments to the existing charter, 
and shall submit the same to the electors of the county, 
to be voted upon at the next general election occurring 
not sooner than sixty days after such submission." 

It must be concluded that a member of a municipal charter com
mission occupies "a public office of trust" just as does a member 
of a county charter commission. 

When considered in this light, it becomes apparent that a city 
councilman may not be a member of a municipal charter commission 
because he is forbidden, by Section 731.02, Revised Code, to hold any 
other "public office". 

The pertinent language of Section 731.02, supra, reads as 
follows: 

"Each member of the legislative authority shall 
be an elector of the city, shall not hold any other 
public office, except that of notAry public or member 
of the state militia, and shall not be interested in 
any contract with the city, and no such member may 
hold employment with said city." 

It is self-evident that if a councilman is forbidden to hold any 
other "public office", he is doubly barred from a "public office of 
trust". Accordingly, I conclude that a city councilman may not serve 
as a member of a charter co~~ission. 
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Accordingly, I must answer your first question in the negative. 

Your second question is not s~sceptible of precise answer because 
it pertains to "any other municipal public official". These may be 
defined in terms of Section 733.01, Revised Code, which describes the 
officers vested with executive power, as follows: 

"The executive power of cities shall be vested 
in a ~ayor, president of council, auditor, treasurer, 
solicitor, director of public service, director of 
public safety, and such other officers and departments 
as are provided by Title VII of the Revised Code. 

II* * * * * * * * *II 

The category assumed in your question may be broader, however, as 
embracing those who "* * * exercise * * * a portion of the sov
ereignty of the state and hence the performance of an executive, 
legislative or judicial act * * *." (See Scofield v. Strain, 142 
Ohio St. 290, 292). If your question were to be so broadly under
stood, it would be infeasible to attempt an answer. 

A limited answer, however, is in order, with respect to those 
officers listed in Section 733.01, supra, in terms of two applicable 
principles. 

First, a person may not be a member of a municipal charter com
mission if he also holds an office which is restricted by a consti
tutional or statutory provision, prohibiting the occupant of the 
latter from holding another "office" of government, unless, of course, 
the restriction is couched in such limited way as not to be applicable 
to municipal charter commissions, supra. 

In this connection, your attention is directed to Section 705.78, 
Revised Code, which, in "Federal Plan" cities (Sections 705.71 to 
705.86, Revised Code), forbids the mayor and "heads of departments" 
to hold any other "office", as broadly defined therein. No comparable 
restrictive statutes, applicable to such officers, have come to my 
attention. 

Second, other duties of an officer of government may constitute 
a conflict under the general common law principles of incompatibility. 
(State, ex rel. v. Wolven, 175 Ohio St. 114.) The opinion in that 
case discusses the principles extensively. Generally, common law in
compatibility of offices arises where two or more public offices have 
a supervisory-subordinate relationship to each other or one has power 
to check the other, e.g., the cited decision proscribed contemporaneous 
membership on a local school district board of education and a county 
board of education where the latter had some supervisory power over 
the former. 

No legal supervisory-subordinate relationship, or power by one 
to check the other, appears to exist as between the officers listed 
in Section 733.01, supra, and a municipal charter commission. The 
latter is of limited life span: is charged only with the preparation 
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of a draft charter; must submit the product to ratification by the 
electors; and is not charged with any governing powers during its 
existence. Any relationship between the deliberations of the com
mission and the concurrent or subsequent operation of the municipal 
government, is remote in a legal sense. (In this respect I concur 
with the reasoning of my predecessor, expressed in Opinion No. 1512, 
Opinions of the Attorney General for 1964.) 

Some conflict of interest might be urged by suggesting that a 
charter proposal could be drafted to favor then current office
holders when such officeholders are members of the commission. Any 
such provisions, howe iTer, are subject to scrutiny by the voters at the 
time of its submission to them. Thus, such conflict, if any occurs, 
becomes a political matter. It is not a matter of legal conflict as 
that has been defined at common law. 

It is noteworthy that the founding fathers, many of whom were 
students of philosophy, law and government, recognized no apparent 
incompatibility between contemporaneous membership in the Consti
tutional Convention of 1787 and in the Congress meeting pursuant 
to the Articles of Confederation. (At least fifteen of the thirty
nine who signed the Constitution were members of the Congress during 
the session of the latter from November 1786 to October 1787; 
Biographical Directory of the American Congress 1774-1961, at 38-41, 
Government Printing Office, washington, D.c. (1961); Laws of the 
United States, Vol. 1, at 58-70 (1815)). 

On these bases it would seem that common law principles do not 
operate to disqualify a public officer from serving in a constituent 
assembly, such as a municipal charter commission, engaged in 
designing a form of government. 

Thus, officers cited in Section 733.01, supra, except in munic
ipalities organized under the "Federal Plan", supra, or when some 
other specific statutory restriction applies, would not be barred 
from membership on a municipal charter commission. 

In arriving at these conclusions, as noted above, I have been 
aware of the views expressed in Opinion No. 1512, supra. That Opinion 
had to do with procedural matters connected with the filing of peti
tions for the office of municipal charter commissioner, in relation 
to Article V, Section 7 of the Constitution of Ohio and Sections 
3513.251 and 3513.257, Revised Code. No question is raised herein 
respecting the conclusion reached in that Opinion. Some of the argu
ments used to reach that conclusion, however, were stated more broadly 
than was necessary to support the result. To that extent the state
ment of the arguments are dicta. More precisely, the views stated 
in that Opinion were that such commissioners are not "municipal 
officers" while my conclusion is that they are "public officers", 
i.e., officers who may be chosen pursuant to specific constitutional 
mandate, and whose status, for the purposes herein considered, need 
not be further characterized. 

In specific answer to your questions, it is my opinion that: 

1. A member of a city council, governed by Section 731.02, Re-
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vised Code, may not serve as a member of a municipal charter com
mission created under Article XVIII, Section 8 of the Constitution of 
Ohio. 

2. In the absence of any specific constitutional or statutory 
prohibition, a municipal officer, of the types listed in Section 
733.01, Revised Code, may serve as a member of a municipal charter 
commission created under Article XVIII, Section 8 of the constitution 
of Ohio. 

OPINION NO. 71-018 

Syllabus: 

The Ohio Department of Agriculture has exclusive jurisdiction 
to make sanitary inspections of meat slaughtering and processing 
establishments in the State of Ohio pursuant to Chapter 918, 
Revised Code, to the exclusion of municipal regulation of the same 
functions. 

To: Gene R. Abercrombie, Director, Dept. of Agriculture, Columbus, Ohio 
By: William J. Brown, Attorney General, May 21, 1971 

I have before me the request of your predecessor for my 
opinion, which reads, in pertinent part, as follows: 

"We would appreciate an opinion fr::>m your 
office whether the Ohio Department of Agri
culture retains exclusive jurisdiction for 
sanitary inspection of meat slaughtering and 
processing establishments licensed under 
section 918.08 R.C. to the exclusion of all 
other municipalities within the state." 

Ohio's new meat inspection act, Chapter 918, Revised Code, 
became effective on July 1, 1969. Those code provisions require 
licensing of establishments that slaughter cattle, sheep, swine 
and goats, or otherwise prepare them for food purposes. They 
further require annual license fees for such establishmeat. 

Prior to such enactment, many municipalities licensed and 
regulated such establishments pursuant to Article XVIII, Section 
3, Ohio Constitution. See City of Dayton v. Jacobs, 120 Ohio St. 
225 (1929). 

In effect, your question is whether or not the new enactment 
pre-empts such municipal licensing and regulation, so that one 
holding a license from the State need not obtain one from the 
municipality. In that connection, the provisions of Section 
918.10, Revised Code, become immediately pertinent. Division 
(B) of that Section is as follows: 
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"(B) Each establishment licensed under 
division (A) of Section 918.08 of the Revised 
Code is exempt from any local ordinances, 
rules, or regulations pertaining to the in
spection and sale of animals, carcasses, meat 
products, or subjects relating thereto." 

OAG 71-018 

That provision, in turn, requires a summary of the regulatory 
scheme so enacted. The Department of Agriculture is required to 
inspect slaughter houses, meat processors, animals, carcasses and 
products, and to license establishments engaging in slaughtering 
and meat processing. All establishments are subject to license, 
except (1) establishments subject to federal inspection, (2) 
private and contract slaughtering for family use where no sale is 
to be made, and (3) such processing as is performed in retail stores 
on meat theretofore inspected. Section 918.10 (A), Revised Code. 
Particularly relevant to your question is Section 918.07, Revised 
Code, providing that meat and meat products for human consumption, 
produced in accordance with the Chapter, shall be el~gible for 
movement and sale in Ohio. This is as follows: 

"Meat or meat products produced for human 
food in accordance with Chapter 918. of the 
Revised Code shall be afforded movement for sale 
and may be sold throughout Ohio without restric
tion except as provided in Chapter 918. of the 
Revised Code." 

There is no reason to believe that such language should be 
read so restrictively as to defeat its plainly expressed intention 
that state licensing and inspection pre-empts municipal licensing 
ordinances and regulations. Thus, the question becomes the 
effect of such statutory exclusion of local regulation in context 
with the above cited provision of the Constitution (Article XVIII, 
Section 3). That Section is as follows: 

"Municipalities shall have authority to 
exercise all powers of local self government 
and to adopt and enforce within their limits, 
such local police, sanitary and other similar 
regulations, as are not in conflict with gen-
eral laws." (Emphasis added) 

The delineation of the limits of State and local power to 
regulate under the police power has been and remains an extremely 
troublesome one. An exhaustive review of all the cases in which 
conflict of powers have been considered is hardly possible in 
this Opinion. Review of those more immediately pertinent to your 
question, however, does become necessary. 

The early leading case is Village of Struthers v. Sokol, 
108 Ohio St. 263 (1923). There, the state prohibition acts and 
municipal prohibition ordinances overlapped in part, diverged 
in part, and prescribed different penalties. The defendants were 
found guilty of ordinance violation. The Court upheld the con-

July 1971 Adv. Sheets 



OAG71-018 ATTORNEY GENERAL 

victions, finding that both sets of enactments had common aims 
and that one did not authorize what the other prohibited. The 
second branc~ of the syllabus is as follows: 

"2. In determining whether an ordinance 
is in 'conflict' with general laws, the test 
is whether the ordinance permits or licenses 
that which the statute forbids and prohibits, 
and vice versa." 

In Niehaus v. State, ex rel. Board of Education, 111 Ohio 
St. 47 (1924), a municipal building department was prevented 
from charging a fee, required by ordinance, for reviewing and 
approving plans for a public school where a state statute re
quired such review and approval, on the ground that the power 
to collect such fee could thwart the operation of the state 
statute. The second branch of the syllabus is as follows: 

"2. The General Assembly of the state 
having enacted a general law requiring the 
building inspection departments of municipali
ties having a regularly organized building 
inspection department to approve plans for the 
construction of public school buildings erected 
within such municipalities, a municipality is 
without power to thwart the operation of such 
general law by the enactment of an ordinance re
quiring the payment of a fee as a condition pre
cedent to compliance therewith." 

The reconciliation of local and general needs has occupied 
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the Supreme Court frequently since. Where direct conflict of 
regulatory measures occurs, the issue, generally, has been resolved 
against the local interest. The Neil House Hotel Co. v. City of 
Columbus, 144 Ohio St. 248 (1944) (invalidating an ordinance setting 
closing time of bars earlier than that authorized through state 
statute): State, ex rel. McElroy v. ~. 173 Ohio St. 189 (1962) 
(invalidating city licensing of watercraft, licensed under statute 
expressly forbidding local licensing): Auxter v. City of Toledo, 
173 Ohio St. 444 (1962) (invalidating local license for liquor 
sales, where state license specifically authorized the licensee to 
sell): and Anderson v. ~. 13 Ohio St. 2d 53 (1968) (invalidat
ing a local prohibition of trailer courts, where authorization for 
operation was specifically granted through license issued pursuant 
to state statute) • 

On the other hand, where the local regulation affects a 
different privilege than that conveyed by the State, local pre
eminence has been recognized. Stary v. Brooklyn, 162 Ohio st. 
123 (1954) (upholding ordinance limiting period for individual 
occupancy in a trailer court, as against state license of the 
court itself). 

Where a statute permits the operation of local regulatory or 
prohibitory measures, of course, the local interest has been up-
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held. State, ex rel. Electric Illuminating Co. v. City of Euclid, 
169 Ohio St. 476 (1959) (upholding ordinance, enacted under 
statutory authorization, requiring underground electric cables): 
union sand & Supply Corp. v. Village of Fairport, 172 Ohio St. 387 
(1961) (local limitation of truck weights, lower than those con
tained in stat.ute, upheld where a statutory authorization existed 
for municipal action) • Statutory limitation on the scope of local 
action, however, must be observed (The Cleveland Electric Illumina
ting Co. v. City of Painesville, 15 Ohio St. 2d 125 (1968)), but 
local action cannot be restrained in the absence of state regula
tion of the subject matter. Village of West Jefferson v. Robinson, 
1 Ohio st. 2d 113 (1965) (upholding an ordinance regulating door to 
door salesmen against a statute ostensibly limiting local ordinance 
powers) • 

Here, the statutes prescribing and regulating slaughtering and 
meat processing specifically authorize meat and meat products pro
duced in accordance with such regulations to be moved and sold 
throughout the state (Section 918.07, supra) and specifically 
exempt establishments so licensed from local ordinances, rules or 
regulations pertaining to inspection and sale of such items 
(Section 918.10 (B), supra). Such provisions constitute the 
effective exercise of state pre-emption (State, ex rel. McElroy v. 
Akron, supra: Auxter v. City of Toledo, supra: and Anderson v. 
Brown, supra), sons to invalidate local ordinances not otherwise 
permitted by statute (cf. Union Sand & Supply Corp. v. Village 
Fa.irport, supra), bu.t only .in as far as local ordinance may purport 
to regulate the same activities as the statute (cf. stary v. 
Brooklyn, supra). 

In specific answer to your question, it is my opinion that the 
Ohio Department of Agriculture has exclusive jurisdietion to make 

·sanitary inspections of meat slaughtering and processing establish
ments in the State of Ohio pursuant to Chapter 918, Revised Code, 
to the exclusion of municipal regulation of the same functions. 

OPINION NO. 71-019 

Syllabus: 

1. The word "shall" in Section 709.033, Revised Code, 
is mandatory in that the board of county commissioners must 
hear and decide an annexation petition if it is reasonably 
possible to do so within the ninety day period allowed by 
the act: but failure to take action within that time does 
not deprive the board of jurisdiction. 

2. The board has broad discretion in determining 
whether the territory to be annexed is unreasonably large, 
and whether the general good of the territory to be annexed 
will be served by annexation. 
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To: Richard J. Rinebolt, Hancock County Pros. Atty., Findlay, Ohio 
By: William J. Brown, Attorney General, May 21, 1971 

Your request for my opinion reads as follows: 

"(1) Is the use of the word 'shall' manda
tory or directory in Ohio Revised Code Section 
709.033? 

"(2) Under Part (D) of Ohio Revised Code 
Section 709.033, what discretion does the Board 
of Commissioners have in annexations, and what 
is the interpretation of 'the general good of 
the territory sought to be annexed'?" 

2-50 

Your first question appears to relate primarily to the use 
of the word "shall" in two contexts in Section 709.033, Revised 
Code, although the word does appear a third time, in the last 
paragraph, respecting entry on the journal of all of the board's 
orders, etc. The two pertinent appearances of the word are in 
the first paragraph (requiring the board .to approve an annexa
tion if it should make certain findings) , and in the next to 
last paragraph (directing the board to act on an annexation 
petition within ninety days after hearing). Section 709.033, 
supra, reads, in part, as follows: 

"After the hearing on a petition to annex, 
the board of county commissioners shall enter 
an order upon its journal allowing the annexa
tion if it finds that: 

"(A) The petition contains all matter 
required in Section 709.02 of the Revised Code. 

"(B) Notice has been published as required 
by section 709.031 [709.03.1] of the Revised Code. 

"(C) The persons whose names are sub
scribed to the petition are owners of real 
estate located in the territory in the petition, 
and as of the time the petition was filed with 
the board of county commissioners the number of 
valid signatures on the petition constituted a 
majority of the owners of real estate in the 
territory proposed to be annexed. 

"(D) The territory included in the annexa
tion petition is not unreasonably large~ the map 
or plat is accurate~ and the general good of the 
territory sought to be annexed will be served if 
the annexation petition is granted. 

"The board of county commissioners shall 
grant or deny the petition for annexation with
in ninety days after the hearing set pursuant 
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to section 709.031 [709.03.1] of the Revised 
Code. 

"* * * * * * * * ... 
(Emphasis added) 

OAG 71-019 

From the statutory language, it becomes clear that the 
direction to approve the annexation petition depends upon the 
findings required to be made in Divisions (A) through (D) a.nd 
that Division (D) involves the exercise of discretion and judg
ment by the board. I understand your second question to relate 
to the extent of such discretion. Accordingly, I will discuss 
it first. 

The discretion vested in the board under Division (D) is 
twofold. In allowing annexation, it must determine that (1) the 
territory is "not unreasonably large", and (2) the "general good 
of the territory sought to be annexed" will be served. While 
exercise of judgment in these areas might be read restrictively, 
boards of commissioners have, in fact, been accorded broad scope 
for the use of their judgment. 

In dealing t'lith earlier similar language respecting a 
board's judgment on territory "unreasonably large or small", 
the Supreme court in State, ex rel. Loofburrm., v. Board of County 
Commissioners, 167 Ohio St. 156 (1957), held in the second branch 
of the syllabus: 

"The election provided for in Section 709.17, 
Revised Code, operates as a veto upon such annexa
tion proceedings if it is adverse to such annexation, 
but, if it is favorable to annexation, such elec
tion does not constitute a mandate to the county 
commissioners to act in a ministerial capacity to 
effectuate such annexation, the commissioners are 
still required to exercise their discretion to 
either allow or deny the petition for annexation, 
and their denial thereof in good faith, for the 
reasons that the territory proposed to be annexed 
is unreasonably large and that it is not right or 
equitable that the petition for annexation be 
allowed, is determinative of the issue." 

The relator in that case also alleged that the board had abused 
such discretion as it did possess, by denying the annexation 
petition. In disposing of that allegation, the Court said: 

"* * * Obviously, the commissioners must act 
in good faith, and there are no allegations in 
the petition indicating any abuse of discretion 
or any bad faith upon the part of the commissioners, 
and, since the hearing of March 21, 1955, apparently 
was full and complete and the commissioners denied 
the petition for annexation upon the merits of the 
facts presented at such hearing, we must conclude 
that relator is not entitled to a writ of mandamus." 
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In State, ex rel. Dickerson v. Rike, 113 Ohio App. 228 
(1960) , a similar result was reached, the Court reiterating 
that the relator must show affirmatively that an abuse of dis
cretion had occurred. It said, at page 232: 

"While mandamus will lie to test the question 
of an abuse of discretion, the petition must allege 
facts which, if proved, would tend to show an abuse 
of discretion. In our opinion the petition in this 
case is strikingly similar to the petition in the 
Loofburrow case, in that it fails to allege facts 
indicating any abuse of discretion or any bad faith 
upon the part of the commissioners. 
* * * .. 

A statutory requirement of affirmative showing by one 
attacking the allowance of an annexation petition, is now con
tained in Section 709.07 (A) (2), Revised Code. 

2-52 

While not as immediately pertinent as the foregoing, other 
decisions reflect a similar view of the extent of the discretion 
vested in boards of commissioners in these matters. See State, ex 
rel.. Maxson v. Board of County Commissioners of Franklin County, 
167 Ohio St •. 458 (1958), (holding the Board to have power to alter 
its determination even after certification and delivery of its 
journal transcript to the clerk of the annexing municipality) : 
Dabkowski v. Baumann, 175 Ohio St. 89 (1963), (dealing with the 
accuracy of the map of the territory: the place of posting of the 
notice of hearing: the amendment of the annexation petition by the 
agent: and the practical necessity for broad discretion to be vested 
in such boards. See also State, ex rel. Hannan v. DeCourcy, 18 
Ohio St. 2d 73, 82 (1969). 

Thus, it may be concluded that Section 709.033 (D), supra, 
authorizes the board to exercise broad powers of discretion and 
judgment in the two categories delineated in that paragraph, 
summarized above. Those powers, of course, must be exercised in 
good faith and not arbitrarily or capriciously. 

As to the time limits within which hearing must be held and 
decisions made, the requirements of the Section are explicit. They 
have been held to be mandatory on boards of commissioners, subject 
to excuse, however, in unusual circumstances. The first branch of 
the syllabus in State, ex rel. Hannan v. necourcy. ~. is as 
follows: 

"1. When a duty is enjoined by statute 
upon an administrative board to hear and decide 
an issue within a specific time limitation, it 
is mandatory that the board act accordingly, un
less to do so would lead to an inevitable conflict 
with rights which are superior to those 
of the party for those benefit the duty 
is to be discharged." 

It should be noted, however, that failure by a board to 
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act within the specified time limits appears not to deprive it 
of jurisdiction. The first branch of the syllabus in Garverick, 
~- v. Hoffman, et al., 20 Ohio Misc. 34 (1969), is as 
follows: 

"1. The failure of a board of county 
commissioners to grant or deny a petition 
for annexation of territory to a municipal 
corporation within ninety days after hearing, 
as required by Section 709.033, Revised Code, 
does not deprive the board of jurisdiction of 
the proceedings." 

As that Court pointed out, mandamus would lie to force a board 
to hear and decide an annexation petition, in accordance with its 
mandated duties, so that annexation procedures could not become 
clogged. 

Thus, a board is required to hear and decide an annexation 
petition within the time limits set forth in Section 709.033, supra: 
those time limits, however, may be extended by the board where pro
ceeding would lead to conflict with superior rights: the board, 
otherwise, is subject to mandamus to force it to hear and to 
decide: but its failure to comply with the time limits does not 
deprive it of power to act afterward. 

In specific answer to your questions, it is my opinion and 
you are advised that: 

1. The word "shall" in Section 709.033, Revised Code, is 
mandatory in that the board of county commissioners must hear 
and decide an annexation petition if it is reasonably possible to 
do so within the ninety day period allowed by the act: but failure 
to take action within that time does not deprive the board of 
jurisdiction. 

2. The board has broad discretion in determining whether the 
territory to be annexed is unreasonably large, and whether the 
general good of the territory to be annexed will be served by 
annexation. 

OPINION NO. 71-020 

Syllabus: 

1. Should Youngstown State University lease private prop
erty while a member of the University's board of trustees retains 
ownership in the leased property, there would in fact be a con
flict of interest. 

2. Even though the trustee abstains from voting on the con
tract or transaction, he has sufficient interest in the transac
tion to constitute a conflict of interest 
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To: A. L. Pugsley, Pres., Youngstown State University, Youngstown, Ohio 
By: William J. Brown, Attorney General, May 21, 1971 

I have before me your request for my opinion with regard to 
the following facts: 

2-54 

Youngstown State University desires to lease privately-owned 
buildings for university use, on a temporary basis. The building 
to be leased is owned in part by one of the university trustees, 
who holds a one-eighth interest therein. Your letter requests an 
opinion upon the question of possible conflict of interest of the 
trustee with respect to the lease transaction. You also ask if 
the trustee in question may abstain from voting on the contemplated 
action, thereby avoiding conflict of interest implication. 

The question of conflict of interest of public officials is 
the subject of Section 2919.08, Revised Code, which reads, in part 
as follows: 

"No person, holding an office of trust or profit 
by election or appointment, or as agent, servant, or 
employee of such officer or of a board of such officers, 
shall be interested in a contract for the purchase of 
property, supplies, or fire insurance for the use of the 
county, township, municipal corporation, board of educa
tion, or a public institution with which he is connected." 

It is also noted that the foregoing section is a criminal statute 
and contains a penalty provision of from one to ten years upon con
viction. 

The first question raised by Section 2919.08, supra, is whether 
a trustee of a state university is a person "holding an office of 
trust or profit by election or appointment." 44 0. Jur. 2d, Public 
Officers, Section 5, Nature of Duties, states: 

"* * *[I]t is generally held that authority and 
power relating to the public interests, conferred by 
statute, and vested in an individual by election or 
appointment, create an office. Consequently, a public 
officer is one who exercises, in an independent capaci
ty, a public function in the interest of the people 
by virtue of law,* * *because it is the duty of 
his office, and the nature of that duty, which makes 
him a public officer, and not the extent of his au
thority.* * *" 

In view of the foregoing description, it is obvious that a state 
university trustee is a public official within the meaning of Sec
tion 2919.08, supra. 

A second question requiring discussion is whether the phrase 
"interested in a contract for the purchase of property" in Section 
2919.08, supra, is applicable to a lease of privately-owned prop
erty by a public road, agency or institution. 

According to 29 o. Jur. 2d, Landlord and Tenant, Section 29, 
a lease is both a contract and a conveyance of an estate or inter
est in land. !Jiany of the rules applicable to the law of contracts 
are equally applicable to the execution of leases. Thus, the im
mediate question is whether or not the execution of a lease for 
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a number of years is equivalent to "a contract for the purchase of 
property." 

In a lease situation the owner retains the legal title to the 
property, with the right of reversion upon expiration of the term 
of the lease. The lessee, however, obtains the exclusive use of 
the premises, in exchange for the rentals and other consideration. 
Thus, for many purposes, the tenant, or lessee, has all the rights 
of ownership except title, during the term of the lease and as long 
as the conditions and covenants thereof are performed. It fol
lows that the "interest" referred to in Section 2919.08, supra, in
cludes the interest of a lessee as well as the interest obtained 
through a contract for an outright purchase of the title to prop
erty. I conclude, therefore, that Section 2919.08, supra, is ap
plicable to a public lease of property as well as to the purchase 
of property. 

It is also worth noting that Section 3313.33, Revised Code, 
as applicable to school board members, states in part: 

"* * *No member of the board shall have, direct
ly or indirectly, any pecuniary interest in any con
tract of the board* * *·" 

Ohio courts have long upheld the proposition set forth in 
Section 2919.08, supra, that public officials shall not have in
terest in contracts of their political subdivision, or public in
stitution. 

In In re Leach, 19 Ohio Op. 263 (1940), the Court affirmed 
the removal of a member of a board of education because he had a 
pecuniary interest in a contract with the board. The Court also 
said: 

•· * * * [T] he statutes [predecessors to Sec
tions 2919.08 and 3313.33, Revised Code] do not 
require the interest to be great, but merely pro
vide that any pecuniary interest moving directly 
or indirectly to the officer is sufficient.* * * 
It is not even necessary for the contract to be 
profitable to the officer.* * *" 

The leading Ohio case on the subject is Doll v. The State, 
45 Ohio St. 445 (1887), where the court stated at page 449: 

"* * *To permit those holding offices of 
trust or profit to become interested in contracts 
for the purchase of property for the use of the 
state* * *of which they are officers, might en
courage favoritism, and fraudulent combinations 
and practices, not easily detected, and thus make 
such officers, charged with the duty of protecting 
those whose interests are confided to them, instru
ments of harm. The surest means of preventing this, 
was to prohibit all such contracts;***·" 

(Emphasis added.) 

The concept that it is against public policy to allow one to 
hold an office of trust in a public institution while simultaneously 
having an interest in a contract with that institution, is also 
found in Bellaire Goblet Co. v. City of Findlay, 5 Ohio C.C.R. 
418, in which it is stated in the syllabus: 
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"Contracts entered into between a Board of Gas 
Trustees of a municipality and an incorporated com
pany, when a member of the Board of Gas Trustees is 
at the same time an officer and personnly interested 
in the incorporated company, are against public poli
cy, and void." 

44 o. Jur. 2d, Public Officers, Section 77, points out: 

"Public policy requires that an agent shall not 
deal with or for himself, directly or indirectly and 
all such contracts made by an agent are voidable as 
against his principal.* * *[P]ublic officials, who 
are agents of the public, will not be permitted to 
put themselves in a position antagonistic to the pub
lic interests, which they represent and which it is 
their duty to protect, and will not be permitted to 
derive any personal or pecuniary advantage or inter
est from the transaction.* * *" Citing Halliday v. 
Norfolk and Western R. R. Co., 44 Ohio L. Abs. 208. 

2-56 

The public policy against conflicts in interest is so strong 
that, even where such an arrangement appears to be clearly inno
cent and beneficial to the public, the courts havP- refused to give 
it their sanction. Thus, in Grant v. Brouse, 1 Ohio N.P. 145, 146, 
a board of education had been buy~ng goods from a firm in which 
a board member had an interest. As in your situation, there did 
not appear to be a loss, but rather a positive benefit to the pub
lic. Nevertheless, the Court ruled the arrangement improper, and 
said: 

'·In taking this view of the matter, we are not 
undertaking to censure anybody, because we believe 
that in this transaction, the board believed that it 
was discharging a public duty beneficially to the pub
lic. I have no doubt that the member of the board, 
who sold these articles, undertook to make a favorable 
arrangement for the public. Nothing to the contrary 
is asserted, and it is urged in fact, by the defendants, 
as a reason why this court should not interfere with 
its jurisdiction, that no pecuniary injury in fact re
sulted. 

"The law was made in the interests of sound pub
lic policy, and while in some cases it may appear more 
advantageous to ignore than to obey the law, yet we 
think no public officer can violate a direct provision 
of law* * *and have his conduct judicially approved." 

I conclude from the foregoing cases and legal authority 
that it is not necessary that the public official vote on, or 
participate in, the transaction, to be "interested" within the 
meaning of Section 2919.08, ~· 

In specific answer to your questions, it is my opinion that: 

1. Should Youngstown State University lease private property 
while a member of the University's board of trustees retains owner
ship in the leased property, there would in fact be a conflict of 
interest. 

2. Even though the trustee abstains from voting on the con-
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tract or transaction, he has sufficient interest in the transac
tion to constitute a conflict of interest. 

OPINION NO. 71-021 

Syllabus: 

1. A noncertified school employee may hold a continuing 
contract as both a custodian and a bus driver. 

2. Continuing contracts of noncertified school employees 
may not be altered or terminated except pursuant to a uniform plan 
affecting all such employees of the entire district, Section 3319.082, 
Revised Code, or for such other reasons as are specificillly authorized 
by statute. 

3. A teacher, who is also a bus driver, may hold a continuing 
contract as a bus driver after completion of three consecutive years 
of service as bus driver. 

To: James D. Ruppert, Warren County Pros. Atty., Lebanon, Ohio 
By: William J. Brown, Attorney General, IVIay 24, 1971 

I have your request for opinion addressed to my predecessor, 
setting forth the following questions: 

"1. Can a non-certified employee hold a 
continuing contract in both custodial and bus 
driving services? 

"2. Can a Board of Education, by reso
lution, using Section 3313.20 of the Revised 
Code, set a policy that non-certified employees 
cannot hold both the position of custodian and 
bus driver and consequently dismiss a bus driver 
who is on continuing contract status as a custo
dian and bus driver? 

"3. can a teacher, who is also a bus 
driver, hold a continuing contract as a bus 
driver after the completion of three consecu
tive years of service?" 

You indicate the focus of such questions to be the liability 
of schools for the payment of overtime compensation, as required 
under the Fair Labor Standards Act, 29 u.s.c. Section 201 et seg., 
pursuant to decision of the Supreme Court of the United States in 
Maryland v. Wirtz,392 u.s. 183. 

It appears that various employees of school districts have held 
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more than one position under employment contracts (Opinion No. 
70-041, Opinions of the Attorney General for 1970). 

"Contract", as used in school employment,- is a form of 
employment regulation and protection (48 0. Jur. 820, 839), 
similar to civil service (see below, the opening clauses of 

2-58 

Section 3319.081, Revised Code, providing regulation by contract 
where the employment is not regulated by the civil service laws) • 
There would seem to be no more reason to question dual responsibili
ties discharged by one person where contract is involved than in 
other areas of public employment. such has been the view of my 
predecessors, who have applied the ordinary rules of compatibility 
to contract situations. (Opinion No. 1612, Opinions of the Attorney 
General for 1964: Opinion No. 970, Opinions of the Attorney General 
for 1964: see, also, Opinion No. 70-041, supra). 

Your first and third questions pertain to the compatibility of 
dual responsibilities as (a) bus driver and custodial employee, both 
being nonteaching positions, and (b) bus driver and teacher. 

No statute has come to my attention that forbids an individual 
to hold either of such sets of dual positions. Likewise, the common 
law that, in the absence of statute, may operate to forbid dual 
positions, would not appear to bar either set. Common law incom
patibility rests on (1) subordination of one position to the other: 
(2) operation of one as a check upon the other: or (3) physical 
impossibility. (See State, ex rel. v. Wolven, 175 Ohio St. 114). 
In neither set of dual positions here is there any apparent poten
tial for subordination, for check or for physical impossibility. 
It may be concluded therefore that a custodial employee and a 
teacher may each discharge the additional duties of a school bus 
driver. 

More specifically, your first question involves the coverage 
in "a continuing contract" of the dual responsibilities of custodian 
and bus driver. Contracts of nonteaching employees are provided 
for and regulated in Sections 3319.081, to 3319.088, Revised Code. 
Section 3319.081, supra, in pertinent part, is as follows: 

"In all school districts wherein the pro
visions of section 143.01 to 143.48, inclnsive, 
of the Revised Code do not apply the following 
employment contract system shall control for 
employees whose contracts of employment are not 
otherwise provided by law: 

"(A) Newly hired regular nonteaching 
school employees, including regular hourly rate 
and per diem employees, shall enter into written 
contracts for their employment which shall be 
for a period of not more than one year. If such 
employees are rehired, their subsequent contracts 
shall be for a period of b-10 years. 

"(B) After the termination of the two-year 
contract provided in division (A) of this section, 
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if the contract of a nonteaching employee is 
renewed, the employee shall be continued in 
employment, and the salary provided in the contract 
may be increased but not reduced unless such re
duction is a part of a uniform plan affecting the 
nonteaching employees of the entire district. 

"(C) The contracts as provided for in this 
section may be terminated by a majority vote of 
the board of education. Such contracts may be 
terminated only for violation of written rules and 
regulations as set forth by the board of education 
or for incompetency, inefficiency, dishonesty, 
drunkenness, immoral conduct, insubordination, 
discourteous treatment of the public, neglect of 
duty, or any other acts of misfeasance, malfeasance, 
or nonfeasance. In addition to the right of the 
board of education to terminate the contract of an 
employee the board may suspend an employee for a 
definite period of time or demote the employee for 
the reasons set forth in this division. The 
action of the board of education terminating the 
contract of an employee or suspending or demoting 
him shall be served upon the employee by registered 
mail.* * *" 

It provides generally for a nonteaching contract to be executed 
initially for not more than one year: the subsequent contract, 
for two years: and on further renewal, the contract is to be a 
continuing one. (Opinion No. 68-095, Opinions of the Attorney 
General for 1968). A continuing contract is terminable for 
specified causes, as set out in the statute, quoted above. 

Since the contract form of employment is a type of employment 
protection comparable to civil service protection, one holding "a 
contract" for such dual duties would be protected by it and such 
contract could be terminated only as provided by law. In addition 
to the grounds for termination set out in the statute, a question 
might also arise where the employee becomes ineligible to continue 
to drive a bus because his certificate is revoked pursuant to 
Section 3327.10, Revised Code. 

As to your third question, the only difference is that the 
teaching contract would be entered into under Sections 3319.08 
and 3319.09 et seg., Revised Code. Accordingly, the duties of bus 
driver would be covered by separate contract under Section 3319.081, 
supra. '!'here would appear to be no reason that the contract under the 
latter Section would not be a continuing one after three years. In 
dealing with contracts generally, one of my predecessors arrived at 
a similar conclusion in Opinion No. 68-095, supra. The second and 
third paragraphs of the syllabus of that Opinion are as follows: 

"2. Section 3319.081, Revised Code, pro
vides that each non-teaching employee of a 
school be granted a continuing contract upon 
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the completion of three years of continuous 
employment. 

"3. The requirement that non-teaching 
employees of a school district be granted a 
continuing contract upon the completion of three 
years of service is mandatory." 

Your second question must be considered separately. In 
essence, it involves the possibility of terminating continuing 
contracts through general policy decisions. 

2-60 

My predecessor has dealt with a related problem in Opinion 
No. 70-041, supra. There he held that a modification of contracts 
might be accomplished through a uniform plan affecting nonteaching 
employees and, by such ruling, permitted hours of such employees 
to be set at a maximum of forty hours per week. The authority for 
such conclusion, he pointed out, was contained in Section 3319.082, 
Revised Code, which is as follows: 

"In all school districts wherein the pro
visions of sections 143.01 to 143.48, inclu
sive, of the Revised Code do not apply, each 
board of education shall cause notice to be 
given annually not later than the first day of 
July to each non-teaching school employee, 'lrlho 
holds a contract valid for the succeeding school 
year, as to the salary to be paid such school 
employee during such year. Such salary shall 
not be lower than the salary paid during the 
preceding school year unless such reduction is 
part of a uniform plan affecting the non-teaching 
employees of the entire district. This section 
does not prevent increases of salary after the 
board's annual notice has been given." 

(Emphasis added) 

In the absence of such uniform plan, however, my predecessor also 
held that a reduction in salary of a nonteaching employee was not 
permitted (0pinion No. 69-002, Opinions of the Attorney General 
for 1969 -the reduction of bus drivers' salary alone, invalid). 
These Opinions indicate an underlying understanding of the Sections 
involved here, which I share, namely, that continuing contracts 
may not be altered or terminated for reasons not specifically 
authorized, such as those grounds set out in the Sections involved 
here and possibly in others, such as Section 3327.10, Revised Code. 

In specific ans1t1er to your questions, it is my opinion and you 
are advised that: 

1. A noncertified school employee may hold a continuing 
contract as both a custodian and a bus driver. 

2. continuing contracts of noncertified school employees 
may not be altered or terminated except pursuant to a uniform plan 
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affecting all such employees of the entire district, Section 3319.082, 
Revised Code, or for such other reasons as are specifically authoriz
ed by statute. 

3. A teacher, who is also a bus driver, may hold a continuing 
contract as a bus driver after completion of three consecutive 
years of service as bus driver. 

OPINIC'N NO. 71-022 

Syllabus: 

The school district of the residence of a parent is responsible 
for the tuition of the children of such parent, where such children 
are inmates of a county children's home, attending school in the dis
trict in which such school is located, and where such children actu
ally and lawfully resided with such parent just prior to their ad
mission to such home. 

To: Robert D. Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: William J. Brown, Attorney General, May 24, 1971 

Your request for my opinion reads as follows: 

"This office requests your written opinion as 
to what district or agency is responsible for paying 
the tuition for James Z.1urzynski, Janice Murzynski, 
Anthony I-iurzynski, Charles r1urzynski and Debra McKinley. 

"These children had been living with their mother 
in Erie, Pennsylvania. The parents were separated, but 
no legal proceedings had been filed. Since the mother 
required hospital care, she brought the children to 
the father, who resided in Conneaut City, Ashtabula 
County, Ohio. 

"This was done immediately prior to the commence
ment of the fall term of school. 

"As the father did not have living quarters of 
sufficient size to accommodate said children, a request 
was made to the Ashtabula County Children Services 
Board. 

"On September 30, 1969, the following journal 
entry was entered in the Juvenile Court of Ashtabula 
County, Ohio. 

"'For good cause shown temporary emergency cus
tody of all children granted to Children Services un
til further order of the Court and proper notice to 
natural mother. Father to meet statutory require
ments of support to Children Services.' 

"The children were placed in the Ashtabula County 

July 1971 Adv. Sheets 



OAG 71-022 ATTORNEY GENERAL 

Children's Home, which home is located in the Buckeye 
School District. They attended schools in said Buck
eye School District until January, 1970, at which time 
they were re-united with their father in Conneaut, 
Ohio. 

"Buckeye School District, after billing the Erie, 
Pennsylvania School Board, without success, has sub
mitted a tuition bill to the Ashtabula County Children 
Services Board for the period of schooling from Sep
tember, 1969 to January, 1970. 

"Said Children Services Board has requested a 
ruling as to their liability under Revised Code Sec
tions 3313.64 and 3313.65." 

2-32 

Section 3313.64, Revised Code, after prov~s~ng that the pub
lic schools shall be free to the "school residents" of each district, 
defines that term in the following language: 

"* * *School residents shall be all youth who 
are children or wards of actual residents of the school 
district.* * *" 

That Section further protects the rights of children, who have been 
placed in a children's home, to an education in the public schools. 
It provides: 

"* * *Inmates* * *of county, semipublic, and dis
trict children's homes shall be admitted after the man
ner described in section 3313.65 of the Revised Code." 

Section 3313.65, Revised Code, provides: 

"* * *So far as possible such children shall 
attend such school in the district in which the 
home is located.* * *" 

Further, with respect to an inmate of a children's home, Sec
tion 3313.64, supra, provides: 

"* * *A child who is an. inmate of a county, 
semipublic, or district children's home and who at 
the time of placement in such home was a school res
ident of the district in which such home is located 
shall be entitled to an education at the expense of 
such school district; any other inmate of such home 
shall be educated at the expense of the school dis
trict in which he was a school resident at the time 
of placement.* * * 

"* * *Any inmate of a county, semipublic, or 
district children's home who at the time of place
ment was not a school resident of any school dis
trict in Ohio shall be educated at the expense of 
the individual, public authority, or agency making 
such placement. 

11l\' * * * * * * * *II 
It is clear from the above that the "school residence" of 

a child is the last school district in which he resided with a 
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parent or ward, and that, if he is placed in a county home and 
goes to a public school in the district in which the home is 
located, the district in which he last resided with a parent or 
ward must bear the expense. 

Where a mother resided for about a year with her children in 
the Shawnee Local School District in Preble County, and then placed 
them in the Eaton Schools, it was held that the Shawnee School 
Board must bear the expense. In re Laricchuita, 16 Ohio App. 2d 
164. The court said that no particular length of time was neces
sary to establish a school residence, and that: , 

"'* * *It is apparent from these sections that 
for school attendance purposes a child becomes a 
resident in a school district as soon as he acquires 
any kind of home in that district, whether or not 
that particular home is permanent or temporary in 
nature. To hold otherwise would, in effect, negate 
the obvious intent of the general assembly in the 
enactment of compulsory education and attendance 
laws.'" 

See also, In re Sheard, 82 Ohio L. Abs. 259, the language of which 
was adopted by the court in Laricchuita, supra. And see Adams v. 
Funk, 19 Ohio App. 2d 177. 

Nor does it matter with which one of the parents the child 
resides, so long as there has been no court order formally com
mitting custody to one parent only. The residence of the parent 
with whom the child res1.des will determine the child's "school 
residence." Where a mother resided with six of her children in 
Sugar Creek Township, Greene County, while the father split his 
time between that residence and another in the City of Oakwood, 
a seventh child who lived in the Oakwood residence was held to 
be a "school resident" of Oakwood. Board of Education v. Dille, 
109 Ohio App. 344. --

Under the facts of this case I conclude that the children 
were "school residents" of the Conneaut City School District at 
the time they were placed in the Ashtabula County Children's Home, 
since they were the children of an actual resident of Conneaut. 
The Buckeye School District, which they attended during their 
stay in the county home, should, therefore, be reimbursed by the 
Conneaut City School District. (The Ashtabula County Children 
Services Board, which placed the children in the county home, 
would only be liable for their tuition to the Buckeye School Dis
trict if they had not been "school residents" of any school dis
trict in Ohio at the time of placement.) 

Hy conclusion is consistent with the interpretation by my 
predecessors of Section 3313.64, supra, in Opinion No. 2817, Opin
ions of the Attorney General for 1922; Opinion No. 545, Opinions 
of the Attorney General for 1963; Opinion No. 66-077, Opinions of 
the Attorney General for 1966. 

In specific reply to your question, it is my opinion that the 
school district of the residence of the parent is responsible for 
the tuition of the children of such parent, where such children are 
inmates of a county children's home, attending school in the dis
trict in which such school is located, and where such children 
actually and lawfully resided with such parent just prior to their 
admission to such home. 
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OPINION NO. 71-023 

Syllabus: 

1. A volunteer fireman who retired prior to September 25, 
1947, could receive a pension if he had contributed the statutory 
percentage of his annual compensation to the local pension fund. 

2. The trustees of the fund had discretion to increase the 
amount of the pension up to August 26, 1949. 

3. If the volunteer retired between September 25, 1947 and 
August 26, 1949, he is entitled to a pension if he had contributed 
the statutory percentage of his compensation and it could have 
been increased prior to August 26, 1949. 

4. If he retired between August 26, 1949, and September 16, 
1957, he is entitled to a pension if he had contributed the stat
utory percentage but the amount could no longer be increased by 
the trustees. 

5. The same is true if he retired after September 16, 1957. 

6. If a volunteer belonged to a local pension plan and re
tired prior to August 10, 1939, he would be entitled to a pension 
whether he contributed to the fund or not, and the amount could be 
increased up to August 26, 1949 (answer to questions 6 and 7 com
bined). 

7. If the volunteer joined the department after September 25, 
1947, he could become a "member of the fund" by contributing the 
statutory percentage of his annual compensation. 

8. A.municipality could levy a tax under Section 741.09, 
Revised Code, up until January 1, 1967, only fer the purpose of 
providing funds for benefits and pensions for volunteers who were 
"members of the fund". 

9. A municipality may not establish its o• .. m volunteer fire
men's pension system. 

10. A municipality may not provide funds for a pension plan 
to be administered by a local volunteer fire compar.y. 

11. The fact that a municipality operates under a charter 
would not change any of the above answers. 

To: Joseph A. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, May 26, 1971 

You have requested my opinion as to the status attained by 
volunteer firemen who belonged to local firemen's relief and 
pension funds established prior to September 25, 1947. The spe
cific questions posed by your letter are as follows: 

"1. May a volunteer fireman belonging on 
September 25, 1947 to a local firemen's pension 
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plan established prior to September 25, 1947, re
ceive a pension benefit from the municipality 
when he retires prior to September 25, 1947, 
whether or not he has contributed a portion of 
his compensation into the fund? 

"2. If your answer to the first question is 
in the affirmative, may the pension board trus
tees increase at any time after September 25, 1947, 
the benefit due a pensioner? 

"3. Would your answers to questions one and 
two be any different if the volunteer firemen re
tired after September 25, 1947 but prior to August 
26, 1949? 

"4. Would your answers to one and two be any 
different if retirement took place after August 26, 
1949 but prior to September 16, 1957? 

"5. Ivould your answers to one and two be any 
different if retirement took place after September 
16, 1957? 

"6. Would the answers to questions one through 
five be any different where the local pension plan 
was established prior to August 10, l939t 

"7. Would the answers to questions one through 
six change if the volunteer fireman belonged to the· 
fund prior to August 10, 1939? 

"8. Would your answers to one through six 
change where a volunteer fireman came into the fund 
af·ter September 25, 1947? 

"9. May a municipality levy a tax under Section 
741.09 R.C. to pay for pensSon benefits accruing in 
situations considered under questions one through 
eight? 

"10. May a municipality establish a pension 
plan covering only volunteer firemen who may or may 
not belong to a Volunteer Firemen's Depentients Fund? 

"11. May a municipality under ordinance con
tract with a local volunteer fire company to provide 
funds in the form of a lump su~ and set annual pay
ments for a retirement pension plan to be ad~inis
tered by the company? 

OAG 71-023 

"12. Would the fact that a municipality operates 
under a charter change any of your answers to questions 
one through eleven?" 

As originally enacted, the local firemen's pension funds 
were derived from municipal levies, from certain fines, pen
alties and license fees, from donations, and from such contri
butions as the individual members of fire departments, whether 
full-time or volunteer, desired to have deducted from their 
monthly salaries. Sections 4605, 4607, 4608, 4609, General 
Code; Opinion No. 2645, Opinions of the Attorney General for 
1948, page SO. On August 10, 1939, the law was changed to make 
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mandatory a two percent deduction thereafter from full-time fire
men's salaries. Those who were already members of a department 
on that date could exempt themselves from this requirement and 
waive the benefits of the pension fund. Opinion No. 2645, supra, 
page 50. On the other hand, volunteer members, although not re
quired to do so, could obtain the benefits of the fund by con
tributing two percent of their salary. Opinion No. 2645, supra, 
pages 50-53. On September 25, 1947, Section 4609, supra, was 
again amended to raise the salary deduction to four percent (Opin
ion No. 2645, supra, page 50); and when on November 5, 1965, the 
local funds were replaced by the statewide Police and Firemen's 
Disability and Pension Fund, the mandatory salary deduction was 
raised in two steps, first to six, and then to seven, percent. 
Section 742.31, Revised Code. 

For a long time the pertinent statutes made no distinction 
between a full-time regular member of a fire department, and a 
volunteer member in respect of their pension rights. Opinion 
No. 2645, supra, page 50. The amendements effective September 25, 
1947, already noted above, for the first time introduced a defi
nition of a member of the firemen's pension fund in the following 
terms (Section 4615-1, General Code): 

"The following words and phrases as used in 
sections 4600 through 4615-1 of the General Code, 
both inclusive, shall have the following meanings: 

"' Mell'.ber of the fire department' shall mean 
any person who receives an original appointment as 
a fireman from a duly established civil service eli
gible list, or who is appointed to a position in a 
fire department pursuant to section 4389 of the Gen
eral Code, or who, on the effective date of this act, 
is contributing two per cent of his annual salary to 
a firemen's relief and pension fund established pur
suant to section 4600 of the General Code. 

"'Member of the fund' shall mean any person who 
is contributing four per cent of his annual salary 
to the firemen's relief and pension fund established 
pursuant to section 4600 of the General Code, or who 
is receiving a pension or disability benefits from 
said fund as a result of service in the fire depart
ment." 

Opinion No. 2645, supra, pages 51-SS, and Opinion No. 4609, 
Opinions of the Attorney General for 1954, pages 616-617, both 
interpreted this amendment to mean that even a volunteer fire
man, who was contributing the statutory percentage of his 
salary to the fund on the effective date of the act, was just 
as much a "member of the fund" as was a full-time fireman. On 
August 26, 1949, in the interim between these two opinions, 
there had become effective a new enactment of the General Assem
bly, prescribing in nine numbered paragraphs detailed rules and 
regulations for the management of the funds and for the disburse
ment of benefits and pensions. Section 4612-4, General Code, 
now Section 741.18, Revised Code. The ninth paragraph of this 
statute had the effect of granting every retired fireman, who 
was receiving a pension on the effective date of the act, a 
minimum pension of at least $1200. But the pnragraph concluded: 

"* * *The words 'retired fireman' as used in 
this paragraph shall not include any person whose 
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retirement resulted or shall result from service 
as a volunteer or part-time fireman. Any person 
retiring as a result of such service is not en
titled to any right granted under the provisions 
of this paragraph." 

OAG 71-023 

It is to be noted that this exclusion of volunteers referred 
only to the $1200 minimum guaranteed by paragraph nine. However, 
Opinion No. 1092, Opinions of the Attorney General for 1960, 
reading the exclusion broadly, held that volunteer firemen were 
ineligible to share in firemen's relief and pension funds, and 
that they could obtain relief only under the Volunteer Firemen's 
Dependents Fund enacted on September 16, 1957. Chapter 3310, 
Revised Code, now Chapter 146, Revised Code. This opinion was, 
in effect, limited to its own particular facts in two subsequent 
opinions which held that volunteers were eligible as "members of 
the fund" under certain circumstances not considered in Opinion 
No. 1092, supra. Opinion No. 2436, Opinions of the Attorney Gen
eral for 1961; Opinion No. 3294, Opinions of the Attorney General 
for 1962. 

Throughout the various alterations of the statutory scheme 
governing firemen's pensions, the General Assembly has always 
been careful to preserve the rights which have accrued to vol
unteers under prior acts. Thus Section 4600-1, General Code, as 
originally enacted, provided: 

"* * * * * * * * * 
"This act shall be construed as preserving to 

volunteer, or part time firemen all rights to re
ceive the pension provided for under existing laws 
relating to the firemen's pension fund." 

Similar language appeared in Section 4612-6, General Code, 
effective August 10, 1939, and in Sec·tion 741.21, Revised Code. 
Furthermore, Section 4613, General Code, as originally enacted, 
provided: 

"All persons drawing pensions or entitled to 
them from existing fireman's pension fund shall be 
and remain beneficiaries in pension funds credited 
under this chapter in the sam~ municipality where 
they are beneficiaries in such existing funds, and 
shall receive such amounts and be subject to the 
rules and regulations adopted by the board of trus
tees." 

In 19 3 5 the Supreme Court held that a pens i.on was a grat.ui ty, 
not a vested right, and that the trustees o£ a fund bad broad 
discretion and could either increase c-r decrease the amounts of 
a pension so long as they did not act al"bitrarily. Mel.l v. 
State, 130 Ohio St. 306. The power of the trustees to decrease 
the amount disappeared shortly thereafter with the enactment of 
a statute making such pensions vested rights. Section 4612-1, 
General Code, provides: 

"The granting of a pension to any person here
after pursuant to the rules adopted by the trustees 
shall operate to vest a right in such person, so 
long as he shall remain a beneficiary of such pension 
fund, to receive such pension at the rate so fixed 
at the time of granting pension." 
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For similar provisions protecting existing pension rights, see 
Section 4612-4, paragraph 9, General Code; Sections 741.18, 
741.22, 742.01 (E), 742.37 (A) and 742.46, Revised Code. The 
discretionary power of the trustees to increase the amount of 
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a pension, referred to in the Mell case, supra, has also been 
practically abolished by the General Assembly. Section 4612-4, 
General Code, now Sections 741.18 and 742.37, Revised Code; Opin
ion No. 3246, Opinions of the Attorney General for 1953. But 
cf. Section 4612-5, General Code, and Section 742.37 (C), Revised 
Code. 

In the light of the foregoing, I submit the following answers 
to your specific questions: 

1. If a volunteer fireman belonged to a local pension plan 
and retired prior to August 10, 1939, he is entitled to receive 
a pension even if he did not contribute a portion of his compen
sation to the fund, since prior to that date contributions by 
the members were on a purely voluntary basis. If, however, he 
remained in active service after that date, or if he did not 
join the department until after that date, he was required to 
contribute two percent of his salary in order to gain the bene
fits of the fund. I conclude, therefore, that those volunteer 
firemen who retired between August 10, 1939, and September 25, 
1947, were entitled to receive a pension only if they had been 
contributing t\w percent of their annual compensation. 

2. The discretionary authority of the trustees to increase 
the amount of a pension, noted by the Supreme Court in 1935 in 
Mell v. ~, supra, was abolished by the enactment of Section 
4612-4, General Code, which became effective on August 26, 1949. 
Consequently, after September 25, 1947, the trustees could only 
increase the amount of a pension until August 26, 1949. 

3. Section 4615-l, General Code, which became effective 
on September 25, 1947, defined a "member of the fund" as "any 
person who is contributing four per cent of his annual salary 
to the* * *fund." As noted above, Opinions of the Attorney Gcm
eral rendered in 1948 and 1954 interpreted this definition to 
include volunteer firemen, even though their actual four percent 
contributions miqht be minimal in total amount. Consequently, a 
volunteer who retired between September 25, 1947, and August 26, 
1949, and who had been contributing the statutory amount, was 
entitled to the benefits of the fund. And, as was stated in 
answer to the previous question, the trustees had discretion to 
increase the amount of his pension until August 26, 1949. 

4. August 26, 1949 was the effective date of Section 4612-
4, General Code (now Section 741.18, Revised Code), in which 
the General Assembly prescribed detailed rules and regulations 
for the management of pension funds and the disbursements of 
pensions and benefits. The ninth paragraph of this section 
guaranteed to previously retired firemen a pension of at least 
$1200, but retired volunteer firemen were expressly excluded. 
Although Opinion No. 1092, Opinions of the Attorney General for 
1960, read this paragraph as rendering volunteer firemen ineli
gible to become "members of the fund," subsequent opinions in 
1961 and 1962 held that volunteers could be "members of the 
fund" and limited the earlier opinion to its own particular 
facts. Consequently, I conclude that any volunteer fireman who 
had been contributing four percent of his annual salary to the 
fund, prior to retirement at some time between August 26, 1949, 
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and September 16, 1957, is a "member of the fund" and is entitled 
to share in its benefits, even though not guaranteed an annual 
pension of $1200 because of the comparatively minimal amount of 
his own contributions. After August 26, 1949, the trustees had, 
of course, no discretion to increase the amount of such volunteer's 
pension. 

5. On September 16, 1957, Chapter 3310, Revised Code, which 
established the Volunteer Firemen's Dependents Fund, became ef
fective. The purpose of this fund was to provide relief for those 
volunteers who were ineligible to become "members of the funda of 
the Firemen's Pension Fund. This is clearly apparent from the 
language of Section 146.01, Revised Code, which replaced Section 
3310.01, Revised Code, on January 10, 1961. That section pro
vides in pertinent part: 

"* * * * * * * * * 

"(A) 'Volunteer fireman' means a duly appointed 
fireman on either a non-pay or part-pay basis who is 
ineligible to be a member of a firemen's relief and 
pension fund* * *." 

As noted above, volunteer firemen who had been contributing the 
statutory amount were eligible "members of the fund" under the 
Firemen's Pension Act and had no need for relief under the new 
Dependents Fund. They v1ere, therefore, entitled to pensions if 
they retired after September 16, 1957. 

6-7. As already noted in the answer to your first specific 
question, a volunteer fireman who belonged to a local pension 
plan in existence prior to August 10, 1939, and who had retired 
prior to that date, would be entitled to a pension even though 
he had made no contribution to the fund. His right to such pen
sion was, of course, preserved under Sections 4600-1 and 4613, 
General Code, and the trustees had discretion to increase the 
amount until August 26, 1949. Mell v. ~. supra; Section 
4612-4, General Code, now Sections 741.18 and 742.37, supra. 
After August 10, 1939, however, he could not remain a "member of 
the fund," entitled to a pension on retirement, unless he con
tributed the statutory percentage of his annual compensation. 

8. The answer here has already been foreshadowed in the 
response to your third specific question. Where a volunteer fire
man joined the deparLment after September 25, 1947, he could be
come a "member of the fund" by contributiny the statutory percent
age of his annual compensation. If he did so he was entitled to a 
pension on retirement. Opinion No. 2645, Opinions of the Attorney 
General for 1948; Opinion No. 4609, Opinions of the Attorney Gen
eral for 1954; Opinion No. 2436, Opinions of the Attorney General 
for 1961; Opinion No. 3294, Opinions of the Attorney General for 
1962. 

Up to this point, I have dealt largely with the status of 
those volunteer firemen who belonged to local pension funds estab
lished prior to September 25, 1947, and who maintained their status 
as "members of the fund" by contribution of the required statutory 
percentage. I assume, however, from the second paragraph of your 
letter, that you are most concerned with the status of those vol
unteers who did not contribute, and that that concern dictated 
the last four questions you have posed. 
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9. It is obvious that municipalities could levy a tax 
under Section 741.09, Revised Code, to pay for pension benefits 
of those volunteer firemen entitled to them as "members of the 
fund." Prior to January 1, 1967, the pension fund was financed 
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by such levies, by certain fines, penalties and fees (Section 
741.10, Revised Code), by donations (Section 741.11, Revised Code), 
and by the statutory deduction from the salaries of the members 
(Section 741.12, Revised Code). However, these sections were de
signed for the benefit of those firemen who had attained the sta
tus of "members of the fund," and I can find no authority by which 
a municipality could levy a further tax under Section 741.09, Re
vised Code, for the benefit of volunteers who had not qualified 
as "members of the fund" by contributing the statutory percentage 
of their annual compensation. Section 741.21, Revised Code, per
mits certain small fire departments, composed largely of volun
teers, to gain the benefits of the fund, but it does not excuse 
the volunteers from the statutory requirement of becoming "members 
of the fund" in order to become eligible for its benefits. Fur
thermore, both Sections 741.09 and 741.21, supra, appear to have 
become obsolete on January 1, 1967, when the local funds were abol
ished in favor of the state-wide Police and Firemen's Disability 
and Pension Fund (Section 742.26, Revised Code), which is now fi
nanced by the statutory salary deductions (Sections 742.31 and 
742.32, Revised Code), by a contribution from the general fund 
of the municipality (Section 742.34, Revised Code), and by a con
tribution from the state itself (Section 742.36, Revised Code). 

10-12. In view of the foregoing, I conclude that a m~~ici
pality may not establish its own pension plan for volunteer fire
men, that it may not provide funds for a pension plan to be ad
ministered by a local volunteer fire company, and that the fact 
that a municipality operates under a charter would not alter any 
of the answers already given. ~vhere the state has pre-empted 
the field, municipalities may not enact their own pension plans. 
Cincinnati v. Gamble, 138 Ohio St. 220. In commenting on this 
decision, Opinion No. 4609, Opinions of the Attorney General for 
1954, at page 615, stated: 

"* * *[T]he Supreme Court held that in matters 
of state-wide concern the state is supreme over its 
municipalities and may in the exercise of its sov
ereignty impose duties and responsibilities upon 
them as arms or agencies of the state; that matters 
relating to police and fire protection are of state
wide concern and under the control of state sover
eignty; that the establishment of pensions for fire
men and policemen is governed by statute. In view 
of these pronouncem<>nts, it is clear that municipal
itjcs in Ohio are without power, except when autho
rized by statute, to abolish or change pension sys
tems established by the state for the benefit of all 
firemen and policemen within the state." 

It is true that some of the broad language in the Gamble 
case, supra, was overruled in State, ex--~:!,__._ £ana_da v. Phi_lli£S, 
168 Ohio St. 191, 201, in which the mun~c~pal~ty waR held to 
have authority to appoint a particular police officer in a manner 
somewhat at variance with the state statute, so long as the mu
nicipality's act was not at variance with the constitution. How
ever, the Phillips decision, supra, did not overrule the actual 
decision in Gamble, s~ra, apparently because in pension matters 
the state has pre-ernptedlthe field. It is clear that that is the 
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case now since the local pension boards have now been abolished 
and replaced by the state-wide board. 

In specific answer to your questions, it is my opinion and 
you are hereby advised that: 

1. A volunteer fireman who retired prior to September 25, 
1947, could receive a pension if he had contributed the statutory 
percentage of his annual compensation to the local pension fund. 

2. The trustees of the fund had discretion to increase the 
amount of the pension up to August 26, 1949. 

3. If the volunteer retired between September 25, 1947 and 
August 26, 1949, he is entitled to a pension if he had contributed 
the statutory percentage of his compensation and it could have been 
increased prior to August 26, 1949. 

4. If he retired between August 26, 1949, and September 16, 
1957, he is entitled to a pension if he had contributed the stat
utory percentage but the amount could no longer be incr~ased by 
the trustees. 

5. The same is true if he retired after September 16, 1957. 

6. If a volunteer belonged to a local pension plan and re
tired prior to August 10, 1939, he would be entitled to a pension 
whether he contributed to the fund or not, and the amount could 
be increased up to August 26, 1949 (answer to questions 6 and 7 
combined) . 

7. If the volunteer joined the department after September 
25, 1947, he could become a "member of the fund" by contributing 
the statutory percentage of his annual compensation. 

8. A municipality could levy a tax under Section 741.09, 
Revised Code, up until January 1, 1967, only for the purpose of 
providing funds for benefits and pensions for volunteers who 
were "members of the fund." 

9. A municipality may not establish its own volunteer fire
men's pension system. 

10. A municipality may not provide funds for a pension plan 
to be administered by a local volunteer fire company. 

11. The fact that a municipality operates under a charter 
would not change any of the above answers. 

OPINION NO. 71-024 

Syllabus: 

A board of education could, prior to the enactment of Section 
3318.141, Revised Code, establish sick leave benefits by rule for 
full-time school employees in advance of the time they had been 
earned. 
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To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, May 26, 1971 

Your request for my opinion reads as follows: 

"1. Prior to the enactment of Section 3319.141, 
Revised Code, effective September 16, 1970, could a 
board of education by rule establish sick leave bene
fits for full time school employees in advance of 
their earning the same at the rate established in 
Section 143.29, Revised Code? 

"2. If your answer to the first is in the 
negative, may the Bureau in its examination make 
findings for recovery against all employees receiving 
sick leave payments in advance of their earning the 
same as prescribed under Section 143.29, Revised Code?" 

Section 143.29, Revised Code, which provides generally for 

sick leave granted to state employees, was first enacted in 1947. 

In its original form it provided in pertinent part (122 Ohio Laws, 

368) : 

"Each full-time employee, whose salary or wage is 
paid in whole or in part by the state of Ohio, shall be en
titled for each completed month of service to sick leave of 
one and one-fourth (1 1/4) work days with pay. ***" 

"Nothing in this act shall be construed to 
interfere with existing unused sick leave credit in 
any agency of government where attendance records 
have been maintained and credit has been given employees 
for unused sick leave. " 

Since questions immediately arose as to the coverage of the 

term "employee of the state", see Opinion No. 2419, Opinions of 

the Attorney General for 1947, the act was amended in 1949 

to provide that all full-time county and municipal employees and 

those employed by boards of education were included. Section 

486-170, General Code. Although the language of this amendment 

seems to embrace all employees of boards of education within the 

coverage of the general sick pay act, the legislative history of 

the treatment of sick pay for teachers and the latest amendment of 

the general act clearly indicate that teachers and other full-time 
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employees of the boards of education have enjoyed special treatment, 

at least up until the enactment of Section 3319.141, Revised Code, 

to which your letter refers. 

In its latest amended form the general act, Section 143.29, 

supra, provides in pertinent part: 

"Each employee, whose salary or wage is paid in 
whole or in part by the state, each employee in the 
various offices of the county service and municipal 
service, and each employee of any board of education 
for whom sick leave is not provided by section 3319.141 
of the Revised Code, shall be entitled for each 
completed eighty hours of service to sick leave of four 
and six-tenths hours with pay. * * *" 

(Emphasis indicates amendment) 

The emphasized language shows that the General Assembly recognized 

that provision hrtd already been made for sick leave to be credited 

to some board of education employees under a particular section of 

the Code, Section 3319.l4J, supra, rather than under the general 

coverage of Section 143.29, supra. 

Furthermore, an examination of the history of Section 3319.141, 

supra,reveals that, prior to the enactment of the general statute 

in 1947, and for a long time thereafter, teachers and other full-

time employees of the boards of education received special treatment 

in the matter of sick leave. 

This treatment had its origin in 1904 when the General Assembly, 

in the course of reorganization of the statutes concerning the common 

schools, provided, in 97 Ohio Laws, 334, at page 361: 

"* * *[T]eachers shall be paid for all time lost 
when the schools in which they are employed are closed 
owing to an epidemic or other public calamity,* * *~ 

Similar language was repeated in 107 Ohio Laws, 47 and in 109 

Ohio Laws, 377. In 1943, however, in the course of another re-

codification of the school laws (120 Ohio Laws, 475), the 
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General Assembly, for the first time, specifically authorized sick 

pay for teachers, leaving the amount and the manner of such pay-

rnents to be determined by regulations adopted by the various boards 

of education. This portion of the Act, which became Section 

4842-7, General Code, provides in pertinent part, at page 540: 

"* * * Teachers must be paid for all time lost 
when the schools in which they are employed are closed 
owing to an epidemic or other public calamity, and for 
time lost due to illness or otherwise to the extent 
authorized by regulations which each board of education 
shall adopt. " 

In 1945, prior to the original enactment of the general sick 

pay statute, 122 Ohio Laws, 368, supra,the General Assembly amended 

Section 4842-7, supra, to include a five-day minimum sick pay 

requirement. This amendment provides, in 121 Ohio Laws, 623: 

"* * * Teachers must be paid for all time lost 
when the schools in which they are employed are closed 
owing to an epidemic or other public calamity, and for 
time lost due to illness or otherwise for not less than 
five days annually as authorized by regulations which each 
board of education shall adopt. 

.. * * * * * * * * *" 
(Emphasis indicates amendment) 

This same language still appears in Section 3319.08, Revised Code. 

In 1949, two years after the enactment of the general sick 

pay statute (122 Ohio Laws, 368, supra),the General Assembly 

showed that it still regarded sick pay for school personnel as 

worthy of special treatment when it accorded to full-time ern-

ployees of the boards of education the same treatment previously 

reserved for teachers alone. 123 Ohio Laws, 606; Section 4834-5a, 

General Code, now Section 3313.21, Revised Code. This statute 

provides: 

"All full-time employees of a board of education, 
except those employed at hourly rates, must be paid 
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regular compensation for time lost, due to illness, 
or otherwise, for not less than five days annually as 
authorized by regulations which each board shall adopt." 

it will be noted that the regulatory authority of the boards 

over sick leave. first granted in 1943, has been continued down to the 

present day. As far back as 1872, boards of education were given a 

general power to make rules and regulations for the government of 

the schools. 70 Ohio Laws, 195: 97 Ohio La\"IS, 356: Section 4834-5, 

General Code. The successor to these statutes, Section 3313.20, 

Revised Code, now provides in pertinent part: 

"The board of education shall make such rules 
and regulations as are necessary for its government 
and the government of its employees, pupils of its 
schools, and all other persons entering upon its 
school grounds or premises.* * *" 

The Supreme Court has held that this line of statutory authority 

vests in the board a wide discretion to adopt such rules and 

regulations as it deems necessary for the conduct of the schools, 

~ v. Roper, 145 Ohio St. 243, 249; provided, of course, that 

specific statutory limitations on the board's authority be not 

exceeded, Verberq v. Board of Education, 135 Ohio St. 246. 

To summarize the foregoing, it may be stated that the General 

Assembly enacted sick pay legislation for teachers prior to the 

enactment of the general sick pay act and that it left the amount 

and the manner of payment to be regulated by the boards of 

education; that this authority of the boards was not done away 

with by the 1947 general sick pay act. since in 1949 the General 

Assembly broadened the special treatment of school personnel to 

include all full-time employees, and again left the treatment of 

school sick pay to regulation by the boards; that the boards have 

considerable discretion in exercise of their regulatory powers; 
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and that their power to regulate the amount and the manner of 

payment of sick leave to full-time school personnel remained in 

effect at least until the enactment of Section 3319.14~, Revised 

Code, which became effective on September 16, 1970. 

The statutes summarized above have been interpreted as giving 

the school boards the authority to advance sick leave before it has 

been earned. Drury, Ohio School Guide (3rd ed.), Text §628, states: 

"* * * If a teacher has not earned on the basis of 
completed service, such amount of sick leave credit as 
corresponds to the minimum sick leave credit authorized 
by a board, such teacher may use sick leave to the ex
tent of the minimum amount of credit provided by a 
board, through its regulations." 

And Spayde, Ohio School Law (7th ed.), Text §73.01, says: 

"All new full-time employees of the board of 
education, except those employed on hourly rates, 
shall be credited with five days sick leave at the 
beginning of the school year (1965 Syllabi 23) ." 

This language is a direct quotation from a letter of the Deputy 

Auditor to an Examiner, dated April 5, 1965. In the light of the 

foregoing, it is my opinion that, prior to the enactment of Section 

3319.141, supra, a board could by regulations provide that sick 

leave be paid in advance of the time it had been earned. 

Opinion No. 1605, Opinions of the Attorney General for 1950, 

to which your letter refers, may not have given full consideration 

to the historical special treatment accorded by the General Assembly 

to sick pay for school personnel but, in any event, it is ambiguous 

and there is possible inconsistency between the Opinion and the 

syllabus. To the extent of any inconsistency herewith, such 

Opinion must be overruled. 

In view of the conclusion as to your first question, it becomes 
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unnecessary to answer the second. 

In specific answer to your question, it is my opinion and you 

are advised that a board of education could, prior to the enactment 

of Section 3319.141, Revised Code, establish sick leave benefits 

by rule for full-time school employees in advance of the time they 

had been earned. 

OPINION NO. 71-025 

Syllabus: 

The offices of an assistant prosecuting attorney and secretary
treasurer of a county law library association, established pursuant 
to Section 1713.28, Revised Code, within the same county, are in
compatible and may not be held concurrently by the same person. 

To: David D. Dowd, Jr., Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General, May 27, 1971 

I have before me your request for my opinion as to whether 
or not the offices of secretary-treasurer of a county law library 
association, established and operated pursuant to Section 1713.28, 
Revised Code, and assistant prosecuting attorney of the same county, 
are incompatible. 

You state in your letter to me: 

"The Stark County Law Library Associa
tion is a private, non-profit corporation 
incorporated for the purpose of receiving 
funds to establish and maintain the Stark 
County Law Library pursuant to former Sec
tion 3757 which is now Revised Code 
1713.28. * * * 

... * * * * * * * * 

"The Association derives its funds 
from the sources provided by Revised Code 
337~.50-.53, inclusive, mainly consisting 
of fines from municipal courts derived 
through the prosecuting of traffic misde
meanor cases, and also private funds con
sisting of dues from the members, sale of 
stock, notary fees donated by members of 
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the Stark county Bar Association, bequests, 
and interest on investments. 

II* * * * * * * * * 
"The space for the Stark County Law 

Library Association is provided by the 
Board of county Commissioners in the Stark 
County Courthouse in accordance with Re
vised Code 3375.49. The salaries of li
brarians, fixed by the Common Pleas Judges, 
are paid from the Stark County Treasury in 
the manner prescribed by Revised COde 3375.48, 
not upon the order of the Association or its 
Secretary-Treasurer. Neither the Association 
nor the Secretary-Treasurer have any control 
over the funds of the County Treasury used in 
the payment of librarians' salaries. 

"The Stark County Prosecutor is in no 
way the legal counsel for the Stark County 
Law Library Association. 

... * * * * * * * *" 

2-78 

Before turning to your precise question, it should be noted 
that the rules of compatibility respecting the prosecuting attor
ney have been held to .. apply with equal force to assistant prose
cuting attorneys. (Opinion No. 25, Opinions of the Attorney 
General for 1963; Opinion No. 1380, Opinions of the Attorney 
General for 1957). 

Chapter 309, Revised Code, specifically states the duties of 
the county prosecuting attorney. Section 309.02, Revised Code, in 
particular, lists certain offices with which the office of prose
cuting attorney is incompatible; the office of secretary
treasurer of a county law library association, however, not being 
one enumerated in that list. I find no other specific statutory 
restriction against a county prosecuting attorney or his assist
ants serving in such other capacity. Thus, the question of incom
patibility must be determinco under common law. In Ohio, the 
general rule on this snbjact is stated in State. ex rel. Attorney 
General .v. Gebert. 12 Ohio C.C.R. (n.s.) 274 (1909), as follows: 

"Offices are considered incompatible 
when one is subordinate to, or in any way 
a check upon, the other; or when it is 
physically impossible for one person to 
discharge the duties of both." 

I note that Sec·tion 117.01, Revised Code, authorizes the 
Bureau of Inspection and Supervision of Public Offices to examine 
the account of "every private institution, association, board or 
corporation receiving public money for its use." A county law 
library association established and operated pursuant to Section 
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1713.28, Revised Code, is such an organization, for it receives 
public money through the operation of Sections 3375.50 and 
3375.53, Revised Code, which direct the payment to it of certain 
fines and forfeitures collected in various courts. Moreover, the 
use of such funds is regulated by Section 3375.54, Revised Code, 
directing the money to be expended "in the purchase of law books 
and in the maintenance of such law library association." By Sec
tjon 3375.56, Revised Code, the board of trustees is required to 
file annual reports with the county auditor and, on his certifi
cation, return unused funds proportionately to the sources from 
which they carne. 

The Bureau of Inspection and Supervision of Public Offices 
is required to forward its report of such examination to the 
prosecuting attorney of the county and he is directed to "insti
tute civil actions * * * for the recovery of" money shown in the 
report to have been "illegally expended", not "accounted for", 
not "collected" or "converted or misappropriated". (Section 
117.10, Revised code) The same Section also requires the prose
cuting attorney to "institute criminal proceedings" where 
malfeasance or gross neglect of duty is involved. 

In this context, then, it appears almost self-evident that an 
assistant county prosecutor cannot hold the position of secretary
treasurer of a county law library association. As prosecutor, he 
could be called upon to institute civil action or criminal prose
cution against officer and employees of the board of library 
trustees under which he also serves. 

My predecessors have forbidden such assistant to act as 
legal advisor for a township (Opinion No. 25, supra), and as an 
employee of a "soldiers' relief commission" when the prosecutor 
is the legal advisor of the commission. (Opinion No. 4130, Opin
ions of the Attorney General for 1948). ~~ere mere legal counsel
ing causes incompatibility, the contingent duties of suing and 
prosecuting are a fortiori incompatible with a position whose 
principal may be subject to such suit or prosecution. 

In specific answer to your question, it is my opinion and you 
are advised that the offices of assistant prosecuting attorney and 
secretary-treasurer of a county law library association, estab
lished pursuant to Section 1713.28, Revised Code, within a county, 
are incompatible and may not be held concurrently by the same 
person. 
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OPINION NO. 71-026 

Syllabus: 

The use of the joint vocational school facilities on occasion 
for the preparation, serving and management of meals and banquets 
to organizations in the community is justified as a part of the 
training in the vocational food service program which is offered 
in the school curriculum. 

To: Richard E. Bridwell, Muskingum County Pros. Atty., Zanesville, Ohio 
By: William J. Brown, Attorney General, May 27, 1971 

Your request for my opinion reads as follows: 

"I have been requested by the Muskinguin Area Joint 
Vocational School and Technical Institute to solicit 
your opinion concerning the legality of a current operation 
of their banquet facilities at the Vocational School. 

"It appears that for sometime they have been using 
the public facilities on occasions to serve meals and 
banquets to organizations in the Community. On such 
occasions I understand they pay from the proceeds of 
the banquets, custodial and utility fees to the Board of 
Education and the profits have been placed in a separate 
fund called the 'Banquet Fund', which is not a part of 
public funds and which has been handled similar to the 
athletic activity funds, of which all schools have been 
possessed. 

"The School feels that this banquet serving is a 
part of its training program of its vocational food service 
program which trains the students and instructors in the 
preparing, serving and management of banquets and meals. 
This is a part of their curriculum and they feel that most 
Joint Vocational Schools throughout Ohio have been so con
ducting. 

"The State Examiner's Office has felt that 1938 O.A.G. 
3486 would limit the use of the public facilities for this 
type of activity. The Vocational School, however, feels 
that the opinion did not contemplate the training of 
students in the vocational aspect of banquet serving. They 
point out R.C. 3113.91 [3313.91J allows the Board to contract 
with private individuals for Vocational Education and feel 
that this type training should have precedence over R. c. 
3113.11 [3313.81-3313.811] wherein the sale of foods is not 
permitted. 

"Your opinion will be greatly appreciated by all 
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such schools in Ohio and in the event that additional 
factual information is needed, we will be glad to pro
vide the same." 

The two statutes cited in your letter appear to be typo
graphical mistakes. I have substituted in brackets the sections 
I feel you intended to cite. 

Although vocational education programs were optional with 
school districts prior to 1967 (Section 3313.53, Revised Code; 
see also Sections 3311.16 to 3311.21, Revised Code), the enact
ment in that year of Section 3313.90, Revised Code, made such 
programs mandatory. Opinion No. 67-063, Opinions of the Attorney 
General for 1967; Opinion No. 69-166, Opinions of the Attorney 
General for J969. Section 3313.90, supra, as amended in 1969, pro
vides: 

"Each school district shall establish and maintain 
a vocational education program adequate to prepare a pupil 
enrolled therein for an occupation which program shall meet 
standards adopted by the state board of education.* * * 

"In meeting standards established by the state board 
of education, school districts, where practicable, shall 
provide vocational programs in high schools. * * * 

"Approval of state funds for the construction and 
operation of vocational facilities in any school district 
shall be contingent upon a comprehensive vocational program 
plan approved by the state board of education * * * Such 
plan shall contain: 

"(A) The organization for vocational education 
pursuant to the requirements of this section; 

"(B) Vocational pL·ograms to be offered in the 
respective co•u.ln·ehensive high schools, in specialized 
schools or skill centers, and in joint vocational schools; 

"(C) Remodeled, additional and new vocational 
facilities at the respective locations • 

... * * * * * * * ... 

Furthermore, the next section of the Code, Section 3313.91, 
Revised Code, provides: 

"Any public board of education may contract with 
any public agency, board, or bureau, or with any private 
individual or firm for the purchase of any vocational 
education * * * service * * * and may pay for such 
services with public funds. Any such vocational education 
* * * service * * * shall meet the same requirements, * * * 
as those required of the public schools and be approved by 
the state department of education." 
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The supervisory authority of the State Board of Education over 
the vocational training program, established in the above statutes, 
is, of course, consonant with the general supervision granted to 
the Board over the entire system of public education in Ohio. 
48 o. Jur. 2d 702. Section 3301.07, Revised Code, provides: 

"The state board of education shall exercise 
under the acts of the legislature general supervision 
of the system of public education in the state of 
Ohio. In addition to the powers otherwise imposed on 
the state board under the provisions of law, such board 
shall have the following powers: 

"(A) It shall exercise policy forming, planning 
and evaluative functions for the public schools of the 
state * * * , 

"(B) It shall exercise leadership in the 
improvement of public education in Ohio, * * * 

... * * * * * 
"(D) It shall formulate and prescribe .minimum 

standards to be applied to all elementary and high 
schools in this state for the purpose of requiring a 
general education of high quality. Such standards 
shall provide adequately for: a curriculum sufficient 
to meet the needs of pupils in every community: * * * 

II* * * * * * 

* * * 

* * * 

"(J) It may adopt such rules and re,gulations as are 
necessary for the carrying out of any function imposed on 
it by law, * * * 

... * * * * * * * *" 

The Supreme court has held that the authority conferred upon 
a board of education to adopt rules and regulations to carry out 
its statutory functions vests in the board a wide discretion, 
~ v. Roper,l45 Ohio St. 243, 249 (1945): provided, of course, 
that specific statutory limitations on the board's authority are 
not exceeded, Verberq v. Board of Education, 135 Ohio St. 246 (1939). 
"The school latvs must be liberally construed in order to carry out 
their evident policies and conserve the interests of the school 
youth of the state, and any doubt must be resolved in favor of the 
construction that will provide a practical method for keeping the 
schools open and in operation." 48 0. Jur. 2d 677: Rutherford v. 
Board of Education, 127 Ohio St. 81, 83 (1933). 

In this case the joint vocational school states that its 
curriculum includes a food service program which gives training in 
the preparation, serving and management of meals and banquets: that, 
as part of this program, the school facilities are used "on occasion" 
to serve meals and banquets to organizations in the community: and 
that most joint vocational schools throughout the state include the 
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same food service program in the curriculum. We have been informed 
by the Director of Vocational Education that the State Board of 
Education leaves it to the local boards to formulate their local 
curricula under the State Board's general guidance; that this parti
cular part of the curriculum of the Muskingum Area Joint Vocational 
School and Technical Institute has been approved~ and that similar 
food service programs appear in the curricula of other vocational 
schools throughout the state. 

According to your letter, the state exam"iner feels that Opinion 
No. 3486, Opinions of the Attorney General for 1938, together with 
Sections 3313.81 and 3313.811, Revised Code, limit the use of public 
school facilities for this type of activity. 

Opinion No. 3486, supra, in interpreting Section 4762-1, General 
Code, held that, while school lunchroom facilities could be used to 
serve meals or banquets to school organizations whose membership 
was limited strictly to the students or the faculty of the district, 
they could not be so used for organizations whose membership con
sisted partly or wholly of outsiders, such as parent-teachers 
associations, churches, or W.P.A. clubs. At that time, Section 
4762-1, supra, which is the predecessor of Sections 3313.81 and 
3313.811, supra, placed strict limits upon the use of school lunch
room facilities. It provided: 

"The board of education of any school district, 
may provide facilities in the schools under its 
control for the preparation and serving of lunches 
to the pupils, the teachers, and to other employees 
therein, and may provide the management of such 
lunchrooms, which shall not be operated for profit~* * * 

"No board of education, the principal or teacher 
of any school room or class organization of any school 
district will be permitted to sell * * * foods * * * 
for profit on the school premises except when the 
profit * * * is to be used for school purposes or for 
any activity in connection with the school * * * 

... * * * * * 
(Emphasis added.) 

* * ... 

Opinion No. 3486, supra, read the term "lunches" broadly, but gave a 
strict interpretation to "pupils", "teachers", and "other employees". 

In 1943, however, the General Assembly enacted a recodification 
and revision of the school laws. 120 Ohio Laws, 475-611. Section 
4762-1, supra, was replaced by Section 4839-6 (120 Ohio Laws, 534-535, 
609-610) with the following significant additions to the first para
graph: 

"The board * * * may provide facilities * * * 
for the preparation and serving of lunches, and other 
meals or refreshments to the pupils, teachers, and to 
other emplovees therein, and to other persons t~ 
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part in or patronizing any activity in connection with 
the schools.* * *·" (Emphasis added.) 

It seemD obvious that this revision was designed to accept the broader 
reading of the original statute, and at the same time to reject the 
narrower one, given by my predecessor in Opinion No. 3486, supra. All 
of the essential language of this revision now appears in Section 
3313.81, supra. The second paragraph of the original statute, Section 
4762-1, General Code, now appears in Section 3313.811, supra. 

Furthermore, it should be noted that Opinion No. 3486, supra, 
was concerned with the use of lunchroom facilities in connection with 
extracurricular activities, rather than with the use of school 
facilities in furtherance of a training program offered in the curricu
lum. When faced with the latter problem, the same Attorney General 
gave a quite different answer. The Superintendent of the State School 
for the Blind asked whether it would be proper to sell candy, tobacco 
and light refreshments to the public as part of the training of stu
dents to manage stands in Federal Buildings. In Opinion No. 2440, 
Opinions of the Attorney General for 1938, the answer given was that, 
under the applicable statutes: 

"* * * [A) vast discretion is given to the direc
tor of education and Superintendent of the State 
School for the Blind, in offering courses of study 
for the instruction and vocational education of the 
pupils at the State School for the Blind * * * 

r•* * * * * * * * * 
"Therefore, in specific answer to your question 

it is my opinion that, it is within the discretion of 
the director of education and the Superintendent of 
the State School for the Blind to offer as a course of 
study to the pupils of the State School for the Blind 
instruction in stand operations; and that, in order to 
effectively train such pupils in operating such stand 
the director of education and the Superintendent of 
the State School for the Blind, would have authority 
to erect and equip upon the campus of such school a 
model stand, erected and equipped in exact conformity 
with the type of stand adopted for use in federal 
buildings, wherein there would be sold or offered for 
sale merchandise, foods, candies, or like supplies to 
the public, for profit, and all profit derived from 
such sales would be used for the purposes of the 
State School for the Blind or for any activity in 
connection with such school." 

In view of the foregoing, and in view of the further fact that 
there is statutory provision for extensive use of school facilities 
by community groups (Sections 3313.75 to 3313.79, Revised Code; 
Spayde, Ohio School Law (7th ed.), Text, 25.01-25.12), I conclude 
that the use of the joint vocational school facilities in the manner 
described in your letter is proper. I would caution, however, that 
the preparation and serving of such banquets should not go beyond 
what is reasonably necessary to fulfill the requirements of the cur
riculum (see Opinion No. 70-061, Opinions of the Attorney General for 
1970). 
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In specific answer to your question, it is my op~n~on and you 
are advised that the use of the joint vocational school facilities on 
occasion for the preparation, serving and management of meals and 
banquets to organizations in the community is justified as a part of 
the training in the vocational food service program which is offered 
in the school curriculum. 

OPINION NO. 71-027 

Syllabus: 

1. There is no incompatibility in a full-time employee of 
the county treasurer or the county engineer serving also as a 
part-time investigator on the staff of the prosecuting attorney, 
as long as it is understood that his duties will not involve any 
investigation of his full-time employer. 

To: Robert D. Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: William J. Brown, Attorney General, June 4, 1971 

You have requested my opinion on a question you phrase as 
follows: 

"My question concerns the compatibility of a part 
time special investigator, consisting of eight or ten 
hours per month, paid by the Prosecutor out of the 
325.12 fund, and being a full time employee of another 
County office, for example, Auditor, Treasurer or 
Engineer, if the investigator spends time on this pro
ject only hours after the regular work day or on week
ends. 

"There is an agreement that the investigator will 
not investigate other county, city or township offices 
in the County, but rather will work on consumer fraud 
cases and embezzlement cases in private companies. Also 
assuming it is physically possible for the investigator 
to perform both jobs, and that one job does not depend 
on the other." 

Pursuant to later communication you indicate that an employee of 
the county auditor should be excluded from consideration. I shall, 
therefore, confine my opinion to employees of county treasurers 
and engineers. 

Under Sections 325.17 and 325.27, Revised Code, the county 
treasurer and the county engineer are authorized to appoint all 
employees necessary to conduct the business of their offices. On 
the other hand, Section 309.07, Revised Code, authorizes the county 
prosecutor to appoint criminal investigators whose compensation 
shall be fixed, within certain limits, by the court of common pleas. 
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In addition, the prosecutor is allowed an amount eqrtal to one-half 
his official salary, under section 325.12, Revised Code, as follows: 

"* * * [T]o provide for expenses which may be 
incurred by him in the performance of his official 
duties and in the furtherance of justice.* * *" 

This fund may be used to hire additional criminal investigators 
(Opinion No. 557, Opinions of the Attorney General for J917~ Opinion 
No. 664, Opinions of the Attorney General for 1919~ Opinion No. 324, 
Opinions of the Attorney General for 1923~ Opinion No. 251, Opinions 
of the Attorney General for 1927) and the prosecutor is granted a 
broad discretion in such expenditure (Opinion No. 69-159, Opinions 
of the Attorney General for 1969) . 

I find no statutory prohibition against a full-time employee 
of either the county treasurer or the county engineer serving as a 
part-time investigator for your office. We must, therefore, look 
to the rule of the common law as to compatibility of employment. 
In Ohio, the general rule on this subject has been stated in ~. 
ex rel. Attorney General v. Gebert, 12 Ohio c.c.R. (n.s.) 274, 275 
(1909), as follows: 

"Offices are considered incompatible when one is 
subordinate to, or in any way a check upon, the other~ 
or when it is physically impossible for one person to 
discharge the duties of both." 

(For extended summary of the law on this matter, see ~. ex rel. 
~ v. Wolven,l75 Ohio St. 114 (1963). 

I assume, as do you, that it is physically possible for the 
investigator to perform both jobs, but that, of course, is a 
question of fact rather than of law. (Opinion No. 1993, Opinions 
of the Attorney General for 1961., and Opinion No. 2043, Opinions 
of the Attorney General for 1961.) Furthermore, it is clear that 
the prosecuting attorney, the county treasurer and the county 
engineer each has his own proper statutory function to perform in 
the county government, and that none of the three offices is sub
ordinate to either of the others. The remaining question is 
whether either the treasurer or the engineer exercises any check 
upon the prosecutor, or vice versa. 

Although it is difficult to see how the offices of either the 
treasurer or engineer can operate as a check upon the prosecutor, 
the same cannot be said of the converse situation since the 
prosecutor's power to inquire into the commission of crimes 
(Section 309.08, Revised Code) and his power to take all necessary 
action to protect public funds (Section 309.12, Revised Code) 
obviously creates a check upon the treasurer and the engineer. 
Here, however, we are concerned only with an employee, who works 
full-time for either the treasurer or the engineer, and only part
time forc the prosecutor under an agreement which provides that he 
shall not participate in any investigation of his full-time employer. 

In these circumstances, I think the logic of Opinion No. 2797, 

July 1971 Adv. Sheets 



2-8'1 1971 OPINIONS OAG 71-028 

Opinions of the Attorney General for 1962, requires a determination 
that the two positions are not incompatible. In that Opinion, my 
predecessor dealt with a case in which one person held positions 
as an employee of the county auditor and as village mayor. He 
pointed out that the auditor and the mayor might be in conflict when 
the village budget came up for review by the budget c~nission of 
which the auditor was a member. The Opinion distinguished the 
position of a mere employee, however, in the following language: 

'~ile I might be constrained to agree with my 
predecessors as to the positions of deputy auditor and 
village mayor conflicting because of the budget commission 
duties, I do not believe that such a conflict 
would exist as to an employee such as here 
concerned. such an employee, not being a 
deputy auditor, cannot act for the auditor 
and would have no connection with the budget 
commission other than possible purely 
ministerial duties that might be assigned 
by the auditor." 

Similar rulings have been made as to compatibility of the positions 
of stenographer to the prosecutor and deputy clerk of courts 
(Opinion No. 3717, Opinions of the Attorney General for ]926) and of 
stenographer to the prosecutor and court stenographer (Opinion No. 
1023, Opinions of the Attorney General for 1920). 

In specific answer to your question, it is my opLn1on that 
there is no incompatibility in a full-time employee of the county 
treasurer or the county engineer serving also as a part-time in
vestigator on the staff of the prosecuting attorney, as long as it 
is understood that his duties will not involve any investigation 
of his full-time employer. 

OIPINION NO. 71-028 

Syllabus: 

1. In the absence of statutory authority, a board of education 
has no power to purchase insurance for a liability arising out of 
risks other than certain ones pertaining to the operation of motor 
vehicles. 

To: Vincent E. Gilmartin, Mahonlng County Pros. Atty., Youngstown, Ohio 
By: William J. Brown, Attorney General, June 4, 1971 

You have requested my opinion concerning the following 
question: 

"A request has been received in this office from 
the Jackson-Milton Board of Education relative to the 
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propriety of expending Local School District funds for 
liability insurance of individual board of education 
members." 

2-88 

Your request apparently refers to the propriety of ex
pending school district funds for the payment of premiums for 
general liability insurance for the benefit of board of edu
cation members. Three statutes bear on this problem. Section 
9.83, Revised Code, authorizes the purchase of automobile 
liability insurance: Section 3327.09, Revised Code, authorizes 
the purchase of liability insurance protecting school pupils 
transported under board of education action: and Section 3313.201, 
Revised Code, authorizes liability insurance respecting driver 
education programs. 

The types of insurance available for purchase by a board of 
education have been considered by my predecessors. 

Opinion No. 1214, Opinions of the Attorney General for 1952, 
after reviewing a number of cases in which it was held that a 
board of education is generally immune from suit, sets forth the 
following conclusion at page 194: 

"In view of these decisions, we must regard the law 
as well settled in Ohio that, in the absence of statute 
imposing such, no liability exists on the part of the 
board of education, in its corporate capacity, with respect 
to personal injuries or property losses sust~ned by 
reason of negligence of such board either in the con
struction and operation of school buildings or in the 
conduct of courses of instruction prescribed by such 
board. In the absence of such liability, it is clear 
that there is no eventuality against which the board 
may properly insure itself, and it must necessarily 
follow, as a general rule, that the expenditure of 
public funds in payment of the cost of insurance or 
purported insurance of the so-called liability type 
in such instances is not authorized by law." 

Shortly after the passage of Section 3313.201, supra,effective 
August 31, 1955, one of my predecessors considered the relationship 
between it and Section 3327.09, supra. Opinion No. 7245, Opinions of 
the Attorney General for 1956, page 753, contains the following: 

"It may be noted that it has repeatedly been 
held by this department that public officers and 
boards are not authorized to expend public funds 
for liability insurance where no liability can 
exist. See Opinion No. 5949, Opinions of the 
Attorney General for 1943, page 181: No. 2128, for 
1947, page 431, and No. 2498, for 1950, page 730. 

"One thing is clear,viz.,that the statute did 
not undertake to authorize a board of education to 
protect officers or employees of the board, by in
surance, from personal liability." 
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In discussing the import of Section 3313.201, supra,it was concluded 
that a board of education was authorized to obtain liability insurance 
only for those risks arising out of the operation of motor vehicles 
owned or operated by the school district and used in driver education 
programs. 

Again, in 1962, a question arose whether a board of education 
could legally buy liability insurance. In Opinion No. 3138, Opinions 
of the Attorney General for 1962, it was held that the power to 
pu:r~hl'lsE> li>thility insurance by a boarcl of enucation was limited to 
the types enumeLaLcd in Sections 9.83, 3313.201 and 3327.09, supra. 
Referring to those three Sections, it was stated, at page 541: 

"You will observe that the above statutes refer 
to liability arising out of the operation of motor 
vehicles. I have been unable to find any statutory 
authority for boards of education to purchase in
surance covering liability for damages to persons 
injured while on school property, whether as a 
member of. a:·'group using such property or otherwise. 
In the absence of such authority, I must conclude 
that boards of education have no power to carry 
liability insurance covering damages to persons 
injured while on school property. 

"My conclusion is strengthened by the fact 
that boards of education are not liable in tort 
for such damages, and therefore would not need 
such insurance. " 

Nothing has appeared in the interim indicating a need to 
reconsider the doctrine followed by my predecGssors in ·t:h.i s area. 

I, therefore, concur in the expressions quoted above. 

In specific answer to your question, it is my opinion 
and you are hereby advised that in the absence of statutory 
authority, a board of education has no power to purchase insurance 
for a liability arising out of risks other than certain ones per
taining to the operation of motor vehicles. 

OPINION NO. 71-029 

Syllabus: 

A corporation organized not for profit for the purpose of 
providing for the construction, maintenance and operation of a 
water system to serve its members, membership being open to all 
within its service territory, is a public utility within the pur
view of Section 519.21, Revised Code, and its property used in 
such service is exempt from the provisions of a township zoning 
code. 

July 1971 Adv. Sheets 



OAG 71-029 ATTORNEY GENERAL 2-90 

To: Henry E. Shaw, Jr., Delaware County Pros. Atty., Delaware, Ohio 
By: William J. Brown, Attorney General, June 7, 1971 

Your request for my opinion reads as follows: 

"Is a non-profit Ohio corporation, organized 
for the purpose of providing for the construction, 
maintenance, and operation of a water system to 
serve its membership, which membership is open to 
all citizens of seven townships in Delaware 
County, Ohio, a public utility within the purview 
of Section 519.21 of the Ohio Revised Code?" 

The statutory provisions controlling township zoning appear 
in sections 519.01 to 519.25, Revised Code. Section 519.21, 
Revised Code, which permits certain exemptions including public 
utilities, reads, in pertinent part, as follows: 

"Such sections confer no power on any board of 
township trustees or board of zoning appeals in respect 
to the location, erection, construction, reconstruction, 
change, alteration, maintenance, removal, use, or en
largement of any buildings or structures of any public 
utility or railroad, whether publicly or privately owned, 
or the use of land by any public utility or railroad, for 
the operation of its business." 

In section 4905.02, Revised Code, a public utility is defined 
in the following terms" 

"As used in sections 4905.01 to 4905.64, inclusive, 
of the Revised Code, 'public utility' includes every 
corporation, company, copartnership, person, or association, 
their lessees, trustees or receivers, defined in section 
4905.03 of the Revised Code, including all telephone 
companies, but excepting such other public utilities as 
operate their utilities not for profit, such other public 
utilities as are owned or operated by any municipal 
corporation and railroads as defined in sections 
4907.02 and 4907.03 of the Revised Code." 

The definitions in Section 4905.03, Revised Code, include 
the following: 

"As used in sections 4905.01 to 4905.64, inclusive 
of the Revised Code: 

"(A) Any person, firm, copartnership, voluntary 
association, joint stock association, company or 

corporation, wherever organized or incorporated is: 

"*** *** *** 
"(B) A water-works company, when engaged in the business 
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of supplying water through pipes or tubing, or in a 
similar manner, to consumers within this state; ..... *'(>* 

OAG 71-029 

O::~*ou 

Of course, Sections 4905.02 and 4905.03, supra, pertain 
specifically to the regulation of public utilities, and the fact 
that a corporation comes under the regulation of the Public 
Utilities Commission does not necessarily render it a "public 
utility" for all other purposes. Motor cargo, Inc. v. ~. 67 
Ohio L. Abs. 315 (1953). However, the Supreme Court has provided 
a definition which is generally applicable and which is controlling 
in this case. In Southern Ohio Power co. v. Public Utilities 
Commission,llO Ohio St. 246 (1924), the Court said: 

"To constitute a public utility, the devotion 
to public use must be of such a character that the 
product and service is available to the public 
generally and indiscriminately, or there must be 
the acceptance by the utility of public franchises 
or calling to its aid the police power of the state." 

In reliance on this definition, motor freight companies have 
been held exempt from township zoning provisions, since their 
service is available to the public generally and indiscriminately. 
Freight, Inc. v. Board of Township Trustees,l07 Ohio App. 288 
(1958): and Motor Cargo, Inc. v. ~. supra. Similarly, my 
predecessor gave his opinion that the water works of the City of 
Galion was exempt from such zoning regulations. Opinion No. 69-165, 
Opinions of the Attorney General for 1969. 

The test which was evolved from these decisions is founded on 
the idea that "public use" means service to individuals in general, 
without restriction or selection, to the extent of the capacity of 
such utility. A restriction of service to members of a cooperative 
was considered in Ohio Power co. v. Attica, 23 Ohio st. 2d 37 
(1970). In this case, the articles of incorporation of the North 
central Power Company revealed that it was originally organized to 
sell electrical power to its members only, and membership was 
conditioned upon payment of a fee. The articles were later changed 
to permit sale of electrical power to nonmembers. The Supreme 
court held that a nonprofit corporation organized to manufacture, 
distribute and sell electrical power, either on a membership or non
membership basis, is a public utility. But the basis of the Court's 
decision was that, although the power company on a membership plan 
could not be compelled to provide service, it appeared to be 
implicit in the purpose for which the company was organized 
that it had always had an obligation to make membership available 
to consumers within the area of its operation and could not un
reasonably or arbitrarily refuse an applicant membership. 

In the case you have posed, membership in a nonprofit corpora
tion is open to all citizens of seven townships in Delaware County 
and the corporation is engaged in rendering water service to its 
members. Within the doctrine of Ohio Power Co. v. Attica, supra, 
such company is a public utility. 
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In specific answer to your question, it is my opinion and 
you are advised that a corporation organized not for profit for 
the purpose of providing for the construction, maintenance and 
operation of a water system to serve its members, membership 
being open to all within its service territory, is a public 
utility within the purview of Section SJ9.21, Revised Code, and 
its property used in such service is exempt from the provisions 
of a township zoning code. 

OPINION NO. 71-030 

Syllabus: 

2-92 

1. The legal requirements for the establishment of a county 
road wholly within a municipality are that the road have utility 
to the general public rather than solely to the citizens of the 
municipality; that it be a connecting link between state and county 
highway systems; and that the consent of the municipality should 
be obtained. 

2. A street may be within such requirements when it links 
a state highway and a county road within a municipality. 

3. A county may pay for the repair of the bridge on a munici
pal street as soon as that portion of the street on which the bridge 
is located has become a part of the county road system. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: William J. Brown, Attorney General, June 7, 1971 

Your request for my opinion concerns the authority of the 
Board of County Commissioners of Seneca County to pay for the re
pair of a bridge on Circular Street within the City of Tiffin. 
The specific questions posed by your letter of April 20, 1971, 
are as follows: 

"1. What are the legal requirements for the 
county to establish a county road wholly within the 
city of Tiffin? 

"2. Does Circular Street as such comply with 
said requirements? 

"3. Can the County M & R funds received by 
Seneca County from the Motor Vehicle License fees 
and Gasoline Tax be used for the repair of this 
bridge inasmuch as Circular Street is not now a 
county road wholly within the City of Tiffin?" 

In a letter, dated April 16, 1971, you had previously stated 
the third of the above questions in the following slightly differ
ent form: 

"If the procedure as set forth in my letter of 
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April 9, 1971 to the County Commissioners is followed 
by the County and the City, can the County repair and 
pay for said bridge repair out of the County M & R 
Fund?" 

OAG 71-030 

It appears from the maps and the other materials submitted 
with your letters that four state highways intersect at approxi
mately the center of the City of Tiffin. Routes 18 and 101, fol
lowing Market Street, run generally east and west. Routes 100 and 
231, following Washington Street, run generally north and south. 
A few blocks south of the intersection of these four highways, 
Route 100 splits off from Washington Street and follows Melmore 
Street to the south-east. Also at this point two other streets 
split off from Washington Street: Coe Street, running south-east 
and located north of Melmore Street; and Sycamore Street, running 
south-west and located west of washington Street. Coe is a contin
uation of County Road 36, while Sycamore is a continuation of County 
Road 19. 

Circular Street runs a curving course from the east side of 
the City of Tiffin to the south side, and it provides a convenient 
by-pass for those who desire to avoid the main intersection men
tioned above. One terminus is at Market Street (State Highways 18 
and 101) several blocks east of the main intersection. From that 
point it curves gradually south, south-west, west and north-west 
to its other terminus at Sycamore Street (County Road 19). Between 
these two terminal points, it intersects Coe Street (County Road 
36) , Melmore Street (State Highway 100) and Washington Street 
(State Highway 231). The bridge which is in need of repair (a 
photograph indicates that it is presently closed to vehicular traf
fic) is located on Circular Street about 400 feet south of its 
Market Street terminus. 

By a letter dated April 9, 1971, you advised the Board of 
County Commissioners that they were authorized to pay for the re
pair of the bridge under the following conditions: (1) the county 
should request the city's permission to establish a county road 
over Circular Street and to improve and repair the bridge at the 
county's expense; (2) the city should grant the requested permis
sion; and (3) the county should establish a county road over Cir
cular Street and authorize the bridge improvement and repair. 

The material you have submitted indicates that the first of 
these three steps has already been taken. On April 12, 1971, the 
Board of County Commissioners passed two resolutions, one requesting 
consent of the City of Tiffin to the establishment of a county road 
over Circular Street, and the other requesting the City's consent 
to improvement and repair of the bridge at the County's expense. 
The second of these resolutions states that Circular Street is a 
connecting link between all the above mentioned complex of state 
highways and county roads, and that it is generally used by all 
travelers on such highways and roads and not by the citizens of 
Tiffin alone. 

In my opinion the procedure set forth in your letter of April 
9, 1971, is correct in all essential aspects. 

The public roads in the State of Ohio are, in so far as perti
nent here, divided into state highways, county roads, and municipal 
streets. 

The state highway system is described in Section 5511.01, Re
vised Code, which provides: 
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"All state highways established by law shall 
continue to be known as state highways, and the state 
highway system established by law shall continue to be 
known as the state highway system. 

II* * * * * * * * * 
"The state highway routes into or through •nunici

pal corporations, as designated or indicated by state 
highway route markers erected thereon on October 11, 
1945, are state highways and a part of the state high
way system. The director may erect state highway 
route markers* * *upon those portions of the state 
highway system lying within municipal corporations, and 
the consent of such municipal corporations* * * shall 
not be necessary.* * * 

"* * * * * * * * * 

"The director shall place in the files of the de
partment a record of the routes of all such state high
ways and shall cause them to be corrected and revised 
to show all changes and additions to the date of such 
correction. A copy of such record* * *shall be admis
sible* * *for the purpose of proving the existence and 
location of any state highway within a municipal cor
poration. 

... * * * * * * * *" 

The county road system is described in Section 5541.02, Re
vised Code, which provides: 

"The board of county commissioners* * *shall 
select and designate a connected system of county 
highways* * *. Such system* * *shall be known as 
the system of county highways of the county, and 
all of the roads comprising such system shall be 
known and designated as county roads * * *" 

The power of a municipality over the streets within its 
boundaries is described in Section 723.01, Revised Code, in the 
following terms: 

"Municipal corporations shall have special power 
to regulate the use of the streets. The legislative 
authority of such municipal corporation shall have the 
care, supervision, and control of public highways, 
streets, avenues, alleys, sidewalks, public grounds, 
bridges, aqueducts, and viaducts within the municipal 
corporation, and shall cause them to be kept open, in 
repair, and free from nuisances." 

Despite the control exercised by a municipality over its own 
streets, it is clear that a county road, like a state highway, 
can co-exist with a city street, and a street can be a part of 
the county road system just as it can be a part of the state high
way system. See Sections 5557.01 to 5557.09, Revised Code. Thus, 
Section 5557.01, supra, provides: 

"As used in sections 5557.01 to 5557.07* * * 
'road' includes any state or county roads, or the 

July 1971 Adv. Sheets 



2-95 1971 OPINIONS 

streets of any municipal corporation, or any part 
of such roads or streets, which forms a continuous 
road improvement." 

And Section 5557.02, Revised Code, provides: 

"The board of county commissioners may construct 
a proposed road improvement into, within, or through 
a municipal corporation, when the consent of the 
legislative authority of such municipal corporation 
has been first obtained.* * *" 

Furthermore, Section 5557.08, Revised Code, provides: 

OAG 71-030 

"The board of county commissioners may repair 
that portion of a county road extending into or 
through a municipal corporation, or a part of a county 
road and a municipal corporation's streets extending 
in·to or through a municipal corporation and forming a 
continuous road improvement, when the consent of the 
legislative authority of said municipal corporation 
has been first obtained,* * *." 

1.) Since it is clear that a county road may be established 
wholly within the boundaries of a municipality, I approach your 
first question: tVhat are the legal requirements for such an es
tablishment? 

The memorandum of authorities and citations, included in the 
materials you have submitted, refers to Opinion No. 2321, Opinions 
of the Attorney General for 1928, as the key opinion. I agree with 
that characterization. The facts there were quite similar to those 
here. The county commissioners wanted to establish a county road 
between two state highways within the city of Youngstown and con
struct a bridge over the Mahoning River as a part of the road. The 
opinion refers to two Supreme Court cases which hold that the 
board of county commissioners may establish a county road, wholly 
within the confines of a municipality, when such road will be an 
important link between two state roads running through the municipal
ity. (State, ex rel., v. Commissioners, 107 Ohio St. 465, 473-474~ 
and Wells v. McLaughlin, et al., 17 Oh~o 99.) Then, after discuss
ing the pertinent sections of the General Code, which remain essen
tially unchanged in the Revised Code, the opinion concludes in the 
following language which is dispositive of your question: 

"From the foregoing discussion a conclusion may 
be drawn that county commissioners, acting in good 
faith, and in recognition of the necessities of public 
travel, may establish a county road within the bound
aries of a municipality, although both of the termini 
of such roads are within the municipal limits. Such 
road may or may not occupy the limits of a municipal 
street, the existence of a street being of no signifi
cance in connection with the question of the power of 
the commissioners. In order to authorize the estab
lishment of a county road within municipal limits, 
there must be some general utility to the proposed road 
other than to the inhabitants of the municipality. That 
is to say, the commissioners would not be justified in 
establishing a county road within a municipality for the 
sole convenience of its inhabitants. 
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"In the present instance the conditions are such 
as, in my opinion, clearly justify action on the part 
of the county commissioners with respect to Cedar Street 
in case they so decide. It constitutes an important 
link between two state roads. It is true that by means 
of certain other connecting links, through travel may 
ultimately arrive at the business section of the city, 
but the more expeditious way provided by the use of 
Cedar Street is, in my opinion, sufficient justifica
tion for the establishment of it as a county road. 
That is to say, if action should be taken by the com
missioners, I do not believe that it would constitute 
an abuse of discretion in view of the facts in this 
case. It seems to me to be clearly within the rule set 
forth in the Bushnell case, supra. 

"It follows that if the commissioners have author
ity to establish Cedar Street as a county road, they 
likewise have, after such an establishment, under the pro
visions of Sections 2421 and 7557 of the Code, supra, the 
authority and also the duty to maintain and repair the 
bridge or viaduct located thereon. The street would then 
constitute a county road, and, as such, the duty with 
respect to bridges is clear." 

(Emphasis added.} 

2-96 

I conclude, therefore, that the Board of County Commissioners 
for Seneca County may establish a county road within the boundaries 
of the City of Tiffin if such road has some general utility other 
than to the inhabitants of Tiffin, and particularly if it forms a 
link between two state highways. I see nothing to the contrary in 
the various opinions which seem to have caused some concern to your 
County Engineer (Opinion No. 684, Opinions of the Attorney General 
for 1927• Opinion No. 1147, Opinions of the Attorney General for 
1927; Opinion No. 471, Opinions of the Attorney General for 1951; 
Opinion No. 6030, Opinions of the Attorney General for 1955; Opin
ion No. 811, Opinions of the Attorney General for 1957; and Opinion 
No. 1274, Opinions of the Attorney General for 1964}, although the 
last of these opinions seems to be mistaken in accepting the state
ment of the prosecuting attorney that a county road loses its iden
tity as such when the territory through which it runs has been an
nexed by a municipality. Compare Opinion No. 4078, Opinions of 
the Attorney General for 1935. 

It will be observed that Section 5541.02, supra, simply autho
rizes the board of county commissioners to establish a county road, 
whereas Sections 5557.02 and 5557.08, Revised Code, authorize the 
board to construct or repair such road only after having obtained 
the consent of the municipality. Opinion No. 2321, supra, has the 
following comment on this difference in the statutes: 

"* * *While there is some doubt in my mind ,as 
to the application of this section and the succeeding 
section to the mere establishment of a county road 
within a municipality, as distinguished from the con
struction or other improvement thereof, I am inclined 
to believe that the safer course to pursue would be 
to secure the consent of council, even though no ac
tual improvement were contemplated at the time of the 
establishment of a city street as a county road. 
* * *" (Emphasis added.} 
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I agree that you have followed the safer course in advising the 
Board of Commissioners of Seneca County to seek the consent of 
the legislative authority of the City of Tiffin for the establish
ment of a county road over Circular Street. 

2.) The next question is whether, under the circumstances 
of this case, Circular Street can legally be established as a 
county road. I have no hesitation in answering that question af
firmatively with respect to that portion of Circular Street which 
lies between Harket Street (State Highways 18 and 101) and Wash
ington Street (State Highway 231) • 

In the first place the Board of County Commissioners has 
stated, in its resolution seeking permission to repair the bridge, 
that travellers from outside the City of Tiffin "generally use 
said Circular Street in travelling between said state and county 
routes into, through and out of said City of Tiffin* * *·" This 
is a finding of general 6r public utility, and is a matter, the 
determination of which is committed by statute to the Board. Opin
ion No. 811, Opinions of the Attorney General for 1957. 

Secondly, this portion of Circular Street forms a link between 
four state roads. Your letter of April 20, 1971, states that the 
County Engineer is not sure whether the state roads actually ex
tend through the City of Tiffin. In connection with your letters 
you have submitted photographs of the State Highway route markers 
within the City of Tiffin, together with a Department of Highways 
map of the City of Tiffin, corrected as of April 28, 1971, which 
clearly shows all four state highways passing through the city. 
Under Section 5511.01, supra, this is ample proof of "the exis
tence and location of any state highway within a municipal cor
poration." 

I have some doubt as to that portion of Circular Street which 
continues west and north-west from Washington Street to its termi
nus at Sycamore Street. Sycamore is a continuation of County Road 
19, but it is not clear from the material submitted to me whether 
it has ever been established as a part of the county road system 
of Seneca County. If it has not, then this portion of Circular 
Street does not form a link between state and county highways. 
See State, ex rel., v. Commissioners, 107 Ohio St. 465, supra. 
This deficiency can, of course, be easily remedied by applying 
the same procedure to Sycamore Street which has already been used 
to establish Circular Street as a part of the county road system. 

3.) In view of the foregoing the answer to your third ques
tion is clear. Once Circular Street has been properly made a part 
of the Seneca County road system, the County Maintenance and Repair 
funds can be used to repair the bridge. Section 5591.02, Revised 
Code, with the omission of certain obsolete language (City v. 
Dumford, 22 Ohio App. 2d 75, 76), provides: 

"The board of county commissioners shall con
struct and keep in repair all necessary bridges in 
municipal corporations* * *, on all state and county 
roads and improved roads which are of general and 
public utility, running into or through such munici
pal corporation." 

It is, therefore, my opinion and you are hereby advised that: 

1. The legal requirements for the establishment of a county 
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road wholly within a municipality are that the road have utility 
to the general public rather than solely to the citizens of the 
municipality; that it be a connecting link between state and county 
highway systems; and that the consent of the municipality should 
be obtained. 

2. A street may be within such requirements when it links 
a state highway and a county road within a municipality. 

3. A county may pay for the repair of the bridge on a munici
pal street as soon as that portion of the street on which the bridge 
is located has become a part of the county road system. 

OPINION NO. 71-031 

Syllabus: 

Property cannot be qualified as a condominium under Chapter 
5311, Revised Code, where it consists of a group of lots, where 
each lot is intended for private ownership, to the exclusion of any 
interest therein by owners in the general project and 'l'lhere the 
"common areas" consist primarily of the roads and similar special 
types of commonly used property. 

To: Robert E. Mohler, Summit County Pros. Atty., Akron, Ohio 
By: William J. Brown, Attorney General, June 10, 1971 

Your request for my opinion reads as follO\ITS: 

"'Nay a property qualify as a condominium 
under chapter 5311, Ohio Revised Code, if it con
sists of a group of lots intended for single family 
residences, ownership of each lot being private 
property Nith the community property consisting of 
the roads and other joint use property for common 
use, or to qualify under this chapter must tile pri
vate property be only individual units in multi
unit buildings with exterior walls and grounds as 
the community property?'" 

The question is \vhether a group of lots occupied by single 
family dwellings, both the lots and the houses being privately 
owned, can qualify as a condominium under Chapter 5311, Revised 
Code, while the roads and other jointly used property are ovmed 
by the community. 

Condominium and other terms are defined in Section 5311.01, 
Revised Code, as follows: 

II*** *** *** 
"(A) 'Condominium property' neans and includes 

the land, together \·lith all buildings, improvements, 
and structures thereon, all easements, rights, and 
appurtenances belonging thereto, and all articles of 
personal property which have been submitted to the 
provisions of Chapter 5311. of the Revised Code. 
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"(B) 'Common areas and facilities' means and 
includes, unless otherwise provided in the declaration 
the following parts of the condominium property: 

"(1) The land described in the declaration; 

"(2) All other areas, facilities, places, and 
structures which are not part of a unit, including, 
but not limited to: 

"(a) The foundations, columns, girders, 
beams, supports, supporting walls, roofs, halls, corridors, 
lobbies, stairs, stairways, fire escapes, entrances, and 
exits of the building or buildings; 

"(b) The basement, yards, gardens, parking areas, 
garages, and storage spaces; 

"(c) The premises for the lodging of janitors or 
persons in charge of the property; 

"(d) Installations of central services such as 
power, light, gas, hot and cold water, heating, refrigera
tion, air conditioning, and incinerating; 

"(e) The elevators, tanks, pumps, motors, fans, 
compressors, ducts, and, in general, all apparatus and 
installations existing for common use; 

"(f) Such community and commercial facilities 
as may be provided for in the declaration; 

"(g) All other parts of the condominium property 
necessary or convenient to its existence, maintenance, and 
safety, or normally in common use, or which have been 
designated as common areas and facilities in the declaration 
or drawings. 

"(C) 'Declaration' means the instrument by which 
property is submitted to the provisions of Chapter 5311. of 
the Revised Code and any and all amendments thereto. 

"* * * * * * * * * 
"(G) 'Unit' means a part of the condominium property 

consisting of one or more rooms on one or more floors of 
a building or buildings and designated as a unit in the 
declaration and delineated on the dra\olings provided for in 
section 5311.07 of the Revised Code. 

"* * * * * * * * *11 

Units are described in Section 5311.03, Revised Code, in 
pertinent part, as follows: 

"(B) Each unit O\omer is entitled to the exclusive 
ownership and possession of his unit and to O\omership of 
an undivided interest in the common areas and facilities 
in such percentage as is expressed in the declaration. 

"(D) Unless otherwise provided in the declaration 
or drawings, the boundaries of a unit shall be the interior 
surface of its perimeter walls, floors, and ceilings; 
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t-Tindows and doors in the perimeter \llalls, floors, or ceil
ings of a unit shall be part of the unit; and supporting 
walls, fixtures, and other parts of the building which 
are within the boundaries of a unit but \·Thich are necessary 
for the existence, support, maintenance, safety, or com
fort of any other part of the condominium property shall 
not be part of the unit." 

Pertinent characteristics of the common area ownership are 
provided for in Section 5311.04 (A) and (C), Revised Code, which are, 
in part, as follows: 

"(A) The common areas and facilities shall be owned 
by the unit ot-mers as tenants in common, and ownership 
thereof shall remain undivided.* * * 

"(C) ***The undivided interest in the common 
areas and facilities shall not be separated from the 
unit to which it appertains and shall be deemed conveyed 
or encumbered with the unit even though such interest is 
not expressly mentioned or described in the deed, mortgage, 
lease, or other instrument of conveyance of encumbrance." 

A problem arises respecting the apparently broad authorization 
(contained in Division (B) of Section 5311.01, supra, and Division 
(D) of Section 5311.03, supra .. i.e., "unless othenlise provided 
in the declaration") to include provisions in the declaration that 
could create a project substantially different than the customary 
type, '"'hich is described in some detail in the Chapter. 

Those descriptions reflect the customary understanding of 
the term "condominium'' as discussed by numerous commentators. 
See, e.g., the definition in Berger, Condominium: Shelter on a 
Statutory Foundation, 63 Col. L. Rev. 987, 989 (1963l: 

"The most common modern instance of condominium 
is a multi-unit dwelling each of t-lhose residents enjoys 
exclusive ot-~nership of his individual apartment. With 
'title' to an apartment goes a co-tenant's undivided interest 
in the common facilities-the land, the halhvays, the heating 
plant, etc." 

See also Smith, Ilybrid Housing in Ohio: Condominiums, 15 t-Jest 
Res. L. Rev. 597, 598-500 (1964); Condominiums - Hassachusetts 
Passes Condominium Enabling Legislat1on, 77 Harv. L. Rev. 777 
(1963-1964); Kreider, The Ohio Condominium Act, 33 Cin. L. Rev. 
463, 464 (1964). The commentators point out that a condominium 
could well exist at common law, but that a specific statute is 
advisable in order to clarify its status as nearly as possible. 
See Smith, supra, at pages 599-601; Berger, supra, at pages 1001-
1004; Kreider, supra, at page 464. -----

It should be noted that the general understanding of the 
term "condominium:, contemplates that the land \<Till be held in 
common ownership and the •·units" will consist of the interior 
Halls and air space. The project involved in your questions is 
not limited in this customary manner but contemplates o~rmership 
by an individual of a part of the condominium land, to the 
exclusion of other unit owners to such part. This brings into 
question the relationship of Chapter 5311, supra, and Chapter 711, 
Revised Code, the latter covering the platt1ng of subdivisions. 

Chapter 711, ~, requires approvals by various authorities 
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for the platting of a subdivision and Section 711.001 (B) (1), 
Revised Code, defines a subdivision as follo\-IS: 

"(B) 'Subdivision' means: 

"(1) The division of any parcel of land sho\-m 
as a unit or as contiguous units on the last preceding 
tax roll, into two or more parcels, sites, or lots, any 
one of which is less than five acres for the purpose, 
whether immediate or future, of transfer of O\•mership, 
provided, hO\rTcver, that the division or partition of 
land into parcels of more than five acres not involving 
any new streets or easements of access, and the sale or 
exchange of parcels bet\-leen adjoining lot owners, where 
such sale or exchange does not create additional building 
sites, shall be exempted; or 

... * * * * * * * * ~~ 

Under those provisions, the division of the condominium land 
into individually o1:med lots, to the exclusion of any interest of 
other unit owners in such lots, would constitute a subdivision and 
and would require approval of the plat. Yet Section 5311.02, 
Revised Code, appears to exempt declarations of condominium from 
the operation of Chapter 711, supra. In pertinent part, that 
Section reads as follows: 

"* * * Neither the submission of property to the 
provisions of Chapter 5311. of the Revised Code, nor 
the conveyance or transfer of O\mership of a unit shall 
constitute a subdivision within the meaning of or be 
subject to Chapter 711. of the Revised Code." 

Thus, Chapter 5311, supra, conceivably may be read in one of 
t\-10 different ways, either--a5Consonant with Chapter 711, supra, 
or as creating a device for avoidance of its requirements as to 
subdivision of land. 

Resolution of that problem rests on further analysis of the 
provisions of Chapter 5311, supra, particularly the definition of 
"unit" and its characteristics:-

"Unit" is defined restrictively as "rooms" (Section 5311.01 
(G), Revised Code). The conveyance of a "unit" does not constitute 
a "subdivision" under Chapter 711 (Section 5311.02, supra). It 
follows that the conveyance of more than a unit (together with its 
appurtenant undivided interest in the common areas and facilities) 
would be subject to Chapter 711, supra. Units are the parts of a 
condominium property that may be conveyed and made the subject of 
separate or individual ownership (as contrasted with ownership 
as tenant in common of the common areas and facilities, Section 
5311.04 (A), supra), not the land of the condominium property, or any 
part thereof,-or-any other part of the common areas and facilities. 
A unit, together with its undivided interest in the common areas 
and facilities, is transferrable and taxable as real estate 
(Sections 5311.03 (A), 5311.10 and 5311.11, Revised Code). 

In short, there is no express authorization in Chapter 5311, 
~a, for a unit O'\'mer to hold a separate interest in a part of 
tneTand of the condominium, to the exclusion of any interest therein 
by other unit owners. The o.uthori?:ation in Section 5311.01 (B), 
~· for the land to be "otherwise provided" for in the declaration, 
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therefore, cannot be read to permit such type individual ownership 
of a part of the condominium land. The same is true of Section 
5311.03 (D), supra, i.e.,the "boundaries of a unit" cannot be set 
in the declaration as coextensive or analogous to fee ownership, 
inhering in an individual unit owner, to a part of the condominium 
land. 

This analysis, it should be pointed out, permits Chapters 
5311 and 711, supra, to be read together consistently and without 
opening the way to circumvention of the requirements of the latter. 

In specific answer to your question, it is my opinion that 
property cannot be qualified as a condominium under Chapter 5311, 
Revised Code, 'l'lhere it consists of a group of lots, '1-lhere each 
lot is intended for private ownership, to the exclusion of any 
interest therein by owners in the general project and where the 
"common areas" consist primarily of the roads and similar Gpecial 
types of commonly used property. 

OPINION NO. 71-032 

Syllabus: 

By the injunction Order of the Federal District Court, Northern 
District of Ohio, Western Division, the Bureau of Employment Services 
is restrained from withholding unemployment benefits as a result of 
employer appeals from initial determinations by the Administrator on 
(1) applications for determination of benefit rights an~ (2) first 
and initial claims when the Administrator has allowed benefits LY 
such initial determinations, regardless of whether such initial de
terminations uere Made prior or subsequent to the date of such in
junction Order. 

To: William E. Garnes, Administrator, Ohio Bureau of Employment Services, 
Columbus, Ohio 

By: William J. Brown, Attorney General, June 16, 1971 

I am in receipt of your request for my opinion which you phrase 
in the follo'l'.ring manner: 

"l. What is the effective date that I shall 
use in processing current allowed claims, when ap
peals are filed under Sections 4141.28 (G) and 
(H), Revised Code? 

"2. Is this Order applicable to allowed 
claims subsequently appealed under Sections 
(G) and (H), and/or appeals were pending either 
prior to May 12, 1971, or the effective date you 
establish? If this Order applies to said claims, 
what effective date shall I apply for the pay
ment of benefits on the prior claims?" 

The questions arise from two recent judicial decisions, in
terpreting the law of unemployment compensation. In California 
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Department of Human Resources Development v. Java, No. 507, october 
Term, 1970, decided April 26, 1971, The Suprern-eleourt of the United 
States considered provisions of California statutes, similar to those of 
Ohio, under \·rhich unemployment benefits were required to be withheld 
from a claimant during the pendency of an appeal from an initial 
administrative determination awarding him such benefits. Such pro
visions were held to be in conflict with the requirements of Section 
303 (a) (1) of the Social Security Act, 42 u.s.c. §503 (a) (1) (the 
enabling and governing federal law), providing that benefits must be 
paid "when due". The Court said: 

"We conclude that the word 'due' in §303 
(a) (1), when construed in light of the purposes 
of the Act, means the time when payments are 
first administratively allowed as a result of 
a hearing of which both parties have notice and 
are permitted to present their respective posi
tions; any other construction would fail to meet 
the objective of early substitute comp~nsation 
during unemployment." 

During the pendency of Java, an action was filed in the United 
States District Court, Northern District of Ohio, Western Division, 
against the Bureau of Employment Services, the Adm~nist~ator and 
others, raising similar ~ssue~ with respect to Ohio law and par
ticularly the provisions of Section 4141.28 (G) and (H), Revised Code. 
Denominated Foard v. Ohio Bureau of EmploB@ent Services, et al., 
No. c-70-302~ matter was tr~ed to a t~ee-Judge D~str~ct Court and 
was decided on May 12, 1971. That Court found the plaintiff's claim 
to be a class action, pursuant to Rule 23 (b) (2) of the Federal 
Rules of Civil Procedure, and to present "the exact issue which was 
recently decided by the Supreme Court" in Java. Accordingly, it is
sued an injunction against the Administrator, the Order being phr~sed 
as follows: 

"FURTHER ORDERED, ADJUDGED AND DECREED that 
the defendants, their agents, successors, assigns 
and all persons in active concert and participa
tion with them be and the same are ENJOINED from 
in any way enforcing those requirements of Sec
tion 4141.28 (G) and (H) of the Ohio Revised Code 
that provide for withholding of payments on ap
peal after an initial award of benefits." 

Divisions (G) and (H) of section 4141.28, supri, affected by 
the Order, are respectively in pertinent part as fo lows: 

"(G) Any interested part notified of a de
termination of an application for determination 
of benefit rights or a claim for benefits may, 
\·li thin ten calendar days after such notice 1.-1as 
delivered to such person or was mailed to his 
last known post office address, apply in \>Tr it
ing for reconsideration of the administrator's 
or deputy's determination, and the payment of 
future benefits affected by such application 
shall be withheld pending the decision upon re
consideration . 

... * • * * * * * * 
"(H) Any interested party may appeal the 
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administrator's decision on reconsideration to 
the board and unless an appeal is filed from 
such decision on reconsideration with the board 
within ten calendar days after such notification 
was delivered to such person or was mailed to the 
last known post office address of the appellant 
such decision on reconsideration is final and 
benefits shall be paid or denied in accordance 
therewith. If an appeal is filed, payment of 
benefits which are in dispute shall be withheld 
pending the decision on the appeal; * * *·" 

2-104 

By your first question, I conclude you have no question concern
ing the substance of the Order in Foard but, rather, are inquiring 
with respect to certain of the legal-administrative implications 
thereof. Those implications are confined by your question to the 
consequences that may attach to the dates on which initial de
terminations t-Tere made, i.e., whether preceding l•1ay 12, 1971 (the 
date of the Order) or afterward. 

Several types of determinations made by the Bureau are potentially 
affected by the injunction Order. These may be characterized briefly 
as determinations on (1) applications for determination of benefit 
rights (Sections 4141.01 (D); 4141.28 (C), Revised Code); (2) first 
and additional claims for benefits (Sections 4141.01 (C), (E) and (F); 
4141.28 (D) (1), Revised Code; and (3) continued claims (Sections 
4141.01 (C) and (E): 4141.28 (D) (2), Revised Code). In each case 
the Administrator is required to make a determination as to a claim
ant's eligibility for benefits (Sections 4141.28 and 4141.29, Re
vised Code). In each case, affected employers may apply for admini
strative reconside~ation of such determination; and, except in unusual 
situations in which the reconsideration step may be passed over, 
either party aggrieved by the decision on reconsideration, may then 
appeal to a referee (see Divisions (G) and (H) of Section 4141.28, 
supra, quoted above). 

The determination of "benefit rights" pertains primarily to 
the amount of weekly benefits and the total amount of benefits to 
which, potentially, a particular claimant may be entitled as a result 
of his employment history during the preceding year (Section 
4141.01 (D), supra), customarily known as a "monetary" determination. 
Determination of a first or additional claim pertains primarily to a 
claimant's basic eligibility for benefits during any part of the 
period of his unemployment, in light of the circumstances under 
which he became unemployed, e.g., was unemployment due to discharge 
for just cause, a disqualification, or for simple lack of work (Sec
tion 4141.29 (B) and (D) (2), supra). Determination of a continued 
claim pertains primarily to a claimant's eligibility for benefits 
for a particular \·leek of unemployment, involving a question, for 
example, of whether or not one was "actively seeking suitable work", 
a condition that a claimant might fail to meet in one only of several 
weeks of unemployment (Section 4141.29 (A) (4), Revised Code). 

Both Java and Foard were concerned solely with the first or 
additional claim determ~nation. There would appear to be no sub
stantial reason, however, to differentiate between an application for 
determination of benefit rights and such first or additional claim, 
in as far as the withholding of benefits is concerned where benefits 
are allowed initially. The notice of the claimant's filing, sent to 
the employer, affords the employer opportunity to present his views 
on both issues, i. e., the "monetary" .and the reason for unemployment 
(Section 4141.28 (B) (1), supra). It is that notice and opportunity 
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to present employer evidence and views, administratively, that the 
Court in Foard found to satisfy the test prescribed in Java. Since 
an employer appeal from either determination would cause payment 
of benefits to be withheld under the statute, it would seem that 
both types of determination are affected by the Order. 

As to the continued claim procedure, however, a different set of 
problems may be involved. I do not understand your questions to 
relate to that procedure, probably because the great bulk of de
terminations in that category are routine. Accordingly, but without 
implication, one way or the other, I shall not address myself to that 
procedure. My opinion will be confined, therefore, to the "monetary" 
and first and additional claim procedure but, for simplicity, I will 
discuss the latter type of determination only. 

As stated above, your questions pertain to two basic groups of 
claimants potentially affected by the injunction Order in Foard, 
(1) those on whose claims the initial determination was made on or 
after May 12, 1971, the date of the Order, and (2) those on whose 
claims the initial determination was made prior to such date. 

There can be no question that the Order applies to the first 
group, i.e., those decided initially on and after May 12, 1971. To 
hold otherwise tvould be to vitiate the substance of Foard and to 
violate the express requirements of the Order. 

As to the second group, those decided initially prior to the 
date of the Order, a more difficult question is involved. The Order 
is effective as of the date it was journalized (Rule 62. (a) of the 
Federal Rules of Civil Procedure). It restrains the Administrator, 
from that day forward, from enforcing certain provisions of the 
statutes of Ohio. It does not expressly purport to affect past 
transactions. Indeed, in Java, later lump sum payment of benefits 
was said not to serve the purpose of the law which was intended to 
alleviate, in part, the immediate hardships of job loss and the con
sequent adverse economic force of reduced purchasing power. It might 
be argued from the foregoing considerations that past transactions are 
not affected by the Order because (a) it does not purport to speak 
retroactively and (b) a current lump sum payment could not make up for 
the hardship and adverse economic effects already suffered. In the 
latter connection it can also be argued that such payments might 
\'lell become a vain thing in that they are in various stages of 
progress toward final decision on the merits, some, no doubt, only 
a fe\'1 days or weeks away from a final order. It is also conceivable 
that the entire lump sum amount could become repayable to the fund as 
a result of such final order. 

On the other hand, it is necessary, of course, to give foll 
effect to the judicial decisions without injecting undue techni- ,, 
cality. In Foard, the Court was dealing with a named plaintiff \'7hose 
benefits were w1thheld because of employer appeal from an initial 
determination in plaintiff's favor. Such withholding had occurred 
prior to the filing of the plaintiff's Complaint. While the plaintiff 
was held to represent a class, there could be no question but that 
the Court was confronted, after the decision in Java, with remedying 
an error of law suffered by the plaintiff. That-error lay in failure 
to pay benefits "when due", i.e., when claimed following the Ad
ministrator's initial determination in plaintiff's favor. To restrict 
the Order in the case to the period of time following the date of its 
journalization would deprive the plaintiff of the remedy that was 
the essence of her Complaint. Indeed, such interpretation would 
make the Court's decision into an advisory opinion only, one appli-
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cable in the future to a wide variety of potential claimants; not a 
decision immejiately dispository of the rights of an ascertainable 
group of claimants. (The foregoing, in my opinion, remains true not
withstanding the disposition, in other proceedings prior to the date 
of the Order involved here, of the merits of the plaintiff's individual 
claim.) 

Consideration of the statutory prov1s1ons together with the 
wording of the Order leads to the conclusion, suggested in the pre
ceding paragraph, that claims decided initially prior to the date of 
the Order must be paid as "due", even though delay has occurred and 
caused them to be past due. Sections 4141.28 (D) (2) and 4141.30 (B) 
and (C), supra, require benefits to be paid weekly when found by the 
Administrator to be properly claimed. In pertinent parts, these are 
as follows: 

Section 4141.28 (D) (2): 

"The administrator or his deputy shall also 
examine each continued claim for benefits filed, 
and on the basis of any facts found by him shall 
determine whether such claim shall be allowed. 
If such claim is disallowed the administrator shall 
notify the claimant of such disallowance and the 
reasons therefor. If the claim is allowed and 
benefi.ts are paid, the administrator shall promptly 
send notification of such payment of benefits to 
the employer to whose account benefits will be 
charged. This notification shall be for informa
tion only and shall not be appealable, and the 
notification shall so indicate." 

Section 4141.30 (B) and (C): 

"(B) Benefits are payable to each eligible 
and qualified individual on account of each week 
of involuntary total unemployment after the speci
fied waiting period at the weekly benefit amount de
termined by: 

il* * * * * * * * * 
" (C) Benefits are payable to each partially 

unemployed individual otherwise eligible on ac
count of each week of involuntary partial unemploy
ment after the specified waiting period in an 
amount equal to his weekly benefit amount less that 
part of the remuneration payable to him with res
pect to such week which is in excess of twenty per
cent of his weekly benefit amount, and the resulting 
amount increased to the next higher even multiple of 
one dollar." 

The only statutory authorization.or direction to withhold actual 
payment in these circumstances are the above quoted provisions of 
Section 4141.28 (G) and (H), supra, that apply when an appeal from 
such determinations is filed. Those provisions directing with
holding, however, are the ones the Administrator is restrained from 
"enforcing". To that extent the Order constitutes an excision of 
statutory language so that the requirements to pay, contained in 
Sections 4141.28 (D) (2) and 4141.30 (B) and (C), supra, are now op
erative without such superseding bar. Nithout the bar to payment, 
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there is no legal basis for refusal to pay. Such continuing refusal 
could not be premised on the past withholding of payment under color 
of statutory direction because, to do so, would constitute a present 
and on-going "enforcement" of provisions the Administrator is now 
restrained from "enforcing". I must conclude therefore that both 
groups must be treated similarly and benefits be paid to claimants 
otherwise eligible, regardless of the date on which the initial de
termination in their favor was made. 

In specific answer to your questions, it is my opinion and 
you are advised that by the injunction Order of the Federal District 
Court, Northern District of Ohio, Western Division, the Bureau of 
Employment Services is restrained from withholding unemployment bene
fits as a result of employer appeals from initial determinations by 
the Administrator on (1) applications for determination of benefit 
rights and on (2) first and initial claims when the Administrator 
has allowed benefits by such initial determinations, regardless of 
whether such initial determinations were made prior or subsequent 
to the date of such injunction Order. 

OPINION NO. 71-033 

Syllabus: 

Funds from a voted tax levy under Section 5705.191, Revised Code, 
for "Constructing and Equipping a New Children Is Horae" may be ex
pended to erect, on the same premise::;, a service building to house 
vehicles and maintenance equipment to be used in connection with such 
hor.te. 

To: James R. Scott, Guernsey County Pros. Atty., Cambridge, Ohio 
By: William J. Brown, Attorney General, June 16, 1971 

You have requested my opinion on a matter arising fran a set of 
facts that may be summarized as follows~ 

lows; 

"A special tax levy, pursuant to Section 
5705.191, Ohio Revised Code, was approved. by the 
electors in May, 1969, covcrina a period of five 
years for "Constructing and Equipping a New 
ChilJren' s Home." Plans a.nd specifica.tions pre·
pa.rcd thereafter included an alternate item for 
a 'service building' , a separate structure, to 
house vehicles and maintenance equipment. Due 
to a then anticipated shortage of funds such 
alternate item was not a1.1arded. It has been de
termined nov1 that sufficiunt funds are available 
to construct such 'service building'." 

On the basis of such history yot:r question is phrased as fol-

''7\. question has now arisen as to vlhet:her 
or not the Board o~ County Comnissioncrs may 
properly expend monies from this Chilclrcn's 
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Home Levy Fund for the purpose of constructing 
the Service Building." 

2-108 

While funds from such special tax levy may not be accumulated 
ordinarily for subsequent disbursement (Opinion No. 144, Opinions of 
the Attorney Gemeral for 19~6), this is not the cas3 here where the 
money is available during the term of the levy. Thus, the question 
for consideration is Hhether or not a "service building" of this type 
may be constructed in fulfillment of the purpose for which the tax was 
approved by the voters and Gubsequently l~vied. 

Section 5705.191, Revised Code, authorizes a ta:c levy to sup
plement the general fund fer c&rtain purposes and "for any of the pur
poses in section 5705.19 of the Revised Code". In pertinent part, this 
Section reads as follov.-s: 

"The taxing authority of any subdivision, other 
than the board of education of a school district, by 
a vote of two-thirds of all its members, may declare 
by resolution that the a:nount of taxes \'Thich may be 
raised within the ten-mill limitation by levies on 
the current tax duplicate will be insufficient to pro
vide an adequate a~ount for the necessary require
ments of the subdivision, and that it is necessary 
to levy a tax in excess of sucn limitation for any 
of the purposes in section 5705.19 of the Revised 
Code, * * *. '' 

The latter Section, in turn, limits a r~solution for a tax levy 
"to a single purpose" as .follows: 

"Such resolution shall be confined to a 
single purpose, and shall specify the amount of 
increase in rate which it is necessary to levy, 
the purpose thereof, and the number of years 
during which such increase sha·ll be in effect 
which may or may not include a levy upon the 
duplicate of the current year. * * *" 

A "single purpose" has been said to require less specific 
definition in such rc::;olution than is required in the case of a bond 
issue where the resolution under Section 133.10, Revised Code, must 
"relate only to one purpose''. (Opinion llo. 956, Opinions of the 
Attorney General for 1927.) That Section reads as follmm: 

"The resolution provided for in section 
133.09 c;>f the Revised Code shall relate only to 
one purpose. 'One purpose' includes, in the 
case of a county or township, any number of roads, 
high~·1ays, bridges, and viaducts, including the 
municipal corporation's share in street3 to be 
improved in part by assessr,tent; in th€.! case of a 
school district, any number of school J:::uildings; 
and in any case, all expenditures, including the 
acquisition of a site ;mel purchase of equipment, 
for any one utility, building, or other ntructure, 
or group of buildings or structures for the same 
g~neral purpo3e, or for one or more roads, high
l·mys, bridges, and viaducts included in the 
same resolution.n 
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.ll.s to the similar and perhaps more restrictive requirements of 
the Uniform Bond Law (Chapter 133, Revised Code), "one purpose" has 
been explained, in State, ex rel. v. Carney, 163 Ohio St. 159, 1S4 
(1955) , as follows: 

"The purpose of the statute is to prevent 
the \mion in one act of diverse, incongruous and 
disconnected mdtters, having no relation to or 
connection wi~h each other (See Heffner v. Citt of 
Toledo, 75 Oluo St., 413, 426, 427, BO H.E., B ; 
to g~ve electors a choice to secure what they 
desire uithout the necessity of accepting something 
which they do not want (Sec 4 A.L.R. [2d], 622). In 
applying the rule, the courts invoke a test as to 
the existence of a natural relationship between 
the various structures or objects united in one 
proposition so that they form 'but one round~l 
whole'." See 4 A.L.R. [2d], 630. 

Among other things, the Carney case, supra, held that the 
,, purpose" of "constructing subways'' included, a's a necessary part of 
the construction cost, fees for such professional services as con
sulting engineers to determine the location and. method of construction 
of such subways. 

Following a similar view of the statutory intention, various 
predecessors of mine he>.ve approved expenditures for facilities deened 
necessary for the accomplishment of the "single" or "one'' purpose ap
proved )Jy the voters. In Opinion No. 956, supra, it was held that a 
voted levy "for tl'\i' improvement of streets generally, may comprehend 
the construction of pavements, curl;!s, gutters, sanitary seNers, 
storm water seHers 1 sidewalks, grading and graveling." 

It v1as also held in Opinion No. 425, Opinions of the Attorney 
General for 1949, that <t levy for constructing and equipping fire
proof additions to existing school buildings could be used in part 
for the installation of a new furnace in an existing building of suf
ficient size to heat the existing building and the addition. Also, 
a voted levy for road purposes h3s been deemed to cover the county's 
cost of eliminating a grade crossing. (Opinion Po. 3331, Opinions 
of the Attorney General for 1931.) 

On t!1e other hand, the "single" or "one" purpose may not be 
read broadly enough to cover merely related matters. It has been 
held that a voted levy for bridge construction cannot b2 used in part 
for the development of a master plan for sanitary seHer, water and 
storm drainage (Opinion No. 107, Opinions of the Attorney GQneral for 
1967). Nor may voted operating funds b0 used to improve the electrical 
lighting fixtures in a children's home because the improvement i~ in 
the nature of capital expenditure which may not be made '<lnder a levy 
that, at best, would cover repa.irs of existing structures. (OpL1ion 
No. 455, Opinions of theAttorncy General for 1951.) 

T!w forcgoi;.tg, \·,hile not ex:1aus~ive, arc illustrative of the 
lines of reasoning follm·1ed by ny predecessors and I see no reason
able basis to disagree ~ith their 3nalysis. 

In your letter you do not ..:'escri::·c~ in detail the cquipncnt to 
l::e houscl1 in the proposed 'service lmildinCJ'', but fror:t the qcneral 
description I con:::lude the e0ui'1ment 1·;ould ~Jc limite..= to i teos used 
i~ connection with the rnaint~na~ce anJ operation of the children's 
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:1ome, such as la\·m mmrcrs, snm; plous, vci1icles for the trans
portatioct of children and supplies, etc. 
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Just as a pul:Jlic improvement nust l:;>e plannerl., streets cur!:>e::l and 
::1raincd and a builJing heated, provision must ordinarily be nadc in 
any construction for ancillary functions necess3ry to the convenient 
and ccononical us-:= thereof. Jl. children's Lone c3.nnot or,1inarily be 
Hithout a kitchen or office space nor sr•ace to store cleaning anrl 
maintenance equip!llent su.:::h as vacu= cleaners and floor polishers, as 
ll'ell as supplies. Reasonable space for storage! ~lithin the perimeter 
of the building itself HoulC:. ordinarily pass \vithout question. It 
would seen ir.1possible reasonably to distinguish bet'VJeem constructing 
tl1c space as a part of the building an'J constructing it in a separate 
buillling, as long as the separate building is on the same premi5es. 
(See Opinion no. 425, supra, approving the construction of a separate 
building on the pr-:rrrrises under a levy authorizing an addition to an 
existin<J building.) 

For the fore<Joing reasons, I find no objection to ti:e use of 
voted tax levy funC.s :wrc for the erection of a ··service building" 
as long as this buil<ling is related to the operation of the home 
itself. 

In specific ans'\<:er to your question, it is MY opinion that funds 
from·a voted tax levy under Section 57C5.101, :<.evised Code, for 
"Constructing an-:1 Zauipping a Fe1·r Childre:1' s !Iome" may be expended to 
erect, on tlw same prcT'lises, a service buil:1ing to 11ouse vehicles and 
maintenance equipment to be uscJ. in connection l!ith such ho~e. 

OPINION NO. 71-034 

Syllabus: 

A board of education is not authorized to expend public funds 
for the payment of premiums for uninsured motorists coverage as 
othe~ise provided for in Section 3937.18, Revised Code. 

To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, July 22, 1971 

I am in receipt of your request for my opinion which is as 
follows: 

"May a board of education expend public funds for 
the payment of premiums for uninsured motorists insurance 
coverage under the provisions of Sections 3937.18 and 
3327.09, Ohio Revised Code, or any other statutory authority 
and, if so, for what class of people? 

In 1965, the Ohio Legislature enacted Section 3937.18, 
Revised Code, requiring liability insurers to offer uninsured 
motorists coverage. In its current form this Section is, in part, 
as follows: 
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"No automobile liability or motor vehicle liability 
policy of insurance insuring against loss resulting from 
liability imposed by law for bodily injury or death suffer
ed by any person arising out of the ownership, maintenance, 
or ~ of a motor vehicle shall be delivered or issued for 
delivery in this state with respect to any motor vehicle 
registered or principally garaged in this state unless cov
erage is provided therein or supplemental thereto, in limits 
for bodily injury or death set forth in section 4509.20 of 
the Revised Code, under provisions approved by the superin
tendent of insurance, for the protection of persons insured 
thereunder who are legally entitled to recover damages from 
owners or operators of uninsured motor vehicles because of 
bodily injury, sickness, or disease, including death, result
ing therefrom; provided, that the named insured shall have 
the right to reject such coverage; * * *·" (Emphasis added) 

As expressly pointed out in Section 3937.18, supra,uninsured 
motorists coverage, "* * * is designed to protect persons injured 
in automobile accidents from losses which, because of the tort 
feasor's lack of liability coverage, would otherwise go uncompen
sated". ~ v. The Pioneer Mutual Casualty Co., 22 Ohio St. 2d, 
161, 165 (1970); Curran v. State Automobile Mutual Insurance Co., 
25 Ohio St. 2d, 33, 38 (1971). 

The statutory language makes such coverage mandatory for 
liability insurance policies respecting motor vehicles, unless 
the insured rejects such coverage. The insured's privilege to 
reject is, of course, a privilege accorded to reduce the cost to 
him of the liability insurance, the additional coverage being 
one that involves cost. 

The question then becomes the pcw~r of a board of education 
to incur costs for uninsured motorists c~verage. Such coverage 
is not expressly authorized by the various statutory provisions 
respecting the purchase by boards of education of insurance re
lated to motor vehicles. These are, in pertinent part, as follows: 

Section 9.83, Revised Code 

"The state and any political subdivision may procure 
a policy or policies of insurance insuring its officers 
and employees against liability on account of damage or 
injury to persons and property, including liability on 
account of death or accident by wrongful act, occasioned 
by the operation of a motor vehicle, motor vehicles with 
auxiliary equipment, or all self-propelling equipment or 
trailers owned or operated by the state or a political 
subdivision, while said vehicle is being used or operated 
in the course of the business of the state or the political 
subdivision." (Emphasis added) 

Section 9.90, Revised Code 

"* * * [T]he board of education of any school 
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district, may, in addition to all other powers pro
vided in the Revised Code, contract for, purchase 
or otherwise procure from an insurer or insurers 
licensed to do business by the State of Ohio for or 
on behalf of such of its employees as it may deter
mine, life insurance, or sickness, accident, annuity, 
endowment, health, medical, hospital, dental or 
surgical coverage and benefits, or any combination 
thereof, by means of insurance plans or other tvpes 
of coverage, family, group or otherwise,***·" 
(Emphasis added) 

Section 3313.201, Revised Code 

"The board of education of any school district may 
procure a policy or policies of insurance insuring 
officers, employees and pupils of the school district 
against liability on account of damage or injury to 
persons and property, including collision, medical pay
ments and comprehensive insurance on vehicies operated 
under a course in drivers education certi£ied by the 
state department of education and includ;ng liability on 
account of death or accident by wrongful act, occasioned 
by the operation of a motor vehicle, motor vehicles with 
auxiliary equipment, or all self-propelling equipment or 
trailers owned or operated by the school district** *·" 
(Emphasis added) 

Section 3327.09, Revised Code 

"The board of education of each school district may 
procure liability and property damage insurance covering 
each school bus or motor van and accident insurance 
covering all pupils transported under the authority of 
such board. This insurance shall be procured from a 
recognized insurance company authorized to do business 
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of this character in the state, and such accident 
insurance shall provide compensation for injury or death 
to any pupil caused by an accident arising out of or in 
connection with the operation of such school bus, motor 
van, or other vehicle used in the transportation of 
school children, in such amounts and upon such terms as 
may be agreed upon by the board and the insurance company 
* * *." (Emphasis added) 

Sections 9.83, 3313.201 and 3327.09, supra,cover liability 
insurance under certain circumstances and Sections 3327.09 and 
9.30, supra, cover accident insurance under certain circumstances. 
Liability coverage contemplates negligence by school officers 
and employees, whereas accident insurance contemplates compensa
tion to the insured, irrespective of negligence. 30 O. Jur. 2d 
524 §587; 6 0 Jur. 2d 296 §62; Opinion No. 7245, Opinions of the 
Attorney General for 1956. 

Uninsured motorists coverage on the other hand is a limited 
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form of accident insurance. 6 0. Jur. 2d 243 §4. In Motorists 
Mutual Insurance Co. v. Bittler, 14 Ohio Misc. 23 (1968), the Court 
stated at Syllabus No. 1 as follows: 

"A standard uninsured motorists endorsement to an 
automobile insurance policy provides the named insured 
a limited, personal accident insurance effective at all 
times and under all circumstances in which he sustains 
injury caused by an accident as a result of the operation 
of an uninsured automobile." 

Thus, a board of education is already authorized to obtain 
accident insurance related to motor vehicles for its employees 
and for its pupils while the pupils are being transported by 
vehicles designated by the board. For protection from such risks, 
it is doubtful that an uninsured motorists coverage would afford 
substantial additional protection. It may also be added that 
workmen's compensation affords employees a measure of protection 
against accidents. 

Notwithstanding the questionable degree of henefit to be 
derived from the uninsured motorists coverage, the determination 
of which in purely judgmental areas would be for a board of 
education to make, the fundamental issue is the legal power of a 
board to expend public funds for this purpose, in the absence of 
express statutory authority. In a well reasoned Opinion, one of 
my predecessors has made a wide-ranging analysis of that issue. 
Opinion No. 1214, Opinions of the Attorney General for 1952. In 
effect, he held that insurance might be purchased by a board of 
education where the cost thereof was incurred for a consideration 
of value to the board. Thus (1) a building might be insured against 
casualty as impliedly authorized by Article VIII, Section 6 of 
the Ohio Constitution, in order to secure it against loss and 
consequent additional cost to the public treasury~ {2) a building 
in process of construction could be similarly insured where a 
reduction in contract price could be reasonably anticipated in 
exchange, and (3) such insurance on rented property might be pro
vided as required by the owner-lessor in the re_ntal or lease 
agreement for such owner's protection. As to liability insurance, 
however, it was held that no consideration moved to the board 
for it was not generally liable in tort due to its governmental 
immunity and, hence, expenditure of public funds could not be 
justified under any implied power of the board. (As noted above, 
authority now exists by statute to purchase some types of liability 
insurance.) As to the last point summarized from my predecessor's 
Opinion, I have had occasion recently to state my concurrence 
(Opinion No. 71-028, Opinions of the Attorney General for 1971) 
and to discuss other Opinions of my predecessors that have adhered 
to a similar view. 

In the.case of the uninsured motorists or limited accident 
protection, it does not appear that a sufficient consideration 
moves to a board of education to justify the expenditure of public 
funds, under any implied powers of the board. Such coverage 
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protects only the members, employees and students to whom the 
board owes no legal duty of protection from accidents resulting 
from acts or omissions of uninsured motorists. A deeply felt 
concern for the protection of such classes, properly shared by all 
officials cannot substitute, however, for the legal obligation 
that must be the premise for expenditure of public funds. 

Accordingly, I must conclude that a board of education has 
no power to incur the additional premium cost for the uninsured 
motorists protection. 

In specific answer to your question, it is my op1n1on and 
you are so advised that a board of education is not authorized 
to expend public funds for the payment of premiums for uninsured 
motorists coverage as otherwise provided for in Section 3937.18, 
Revised Code. 

OPINION NO. 71-035 

Syllabus: 

Space for inspection, serv1c1ng and repair of at least one 
motor vehicle must be provided at the premises of the "place of 
business" of a dealer in new motor vehicles, the same place of 
business at which space is provided for the display of at least 
one new motor vehicle. 

To: C. Donald Curry, Registrar, Bureau of Motor Vehicles, Columbus, Ohio 
By: William J. Brown, Attorney General, July 22, 1971 

I am in receipt of your predecessor's request for my opinion 
on the following question: 

"We would like to have your opinion on the word 
'therewith' as used in [Section 4517.01 (J}, Revised 
Code]. 

"Is it your opinion that the facilities and space 
for the inspection, servicing, and repair of a motor 
vehicle be on the same premises as the place of business 
which is used for selling, displaying, offering for sale, 
or dealing in motor vehicles, or can the service facili
ties be located elsewhere." 

Your question arises under the definition of the word "Dealer", 
contained in Division (J) of Section 4517.01, Revised Code, a part 
of Chapter 4517, Revised Code, the Chapter that establishes and 
regulates the licensing of automobile dealers and salesmen. 
Division (J), supra, reads as follows: 

"'Dealer' includes all persons engaged in the 
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business of selling, displaying, offering for sale, 
or dealing in motor vehicles at an established place 
of business which is used exclusively for the purpose 
of selling, displaying, offering for sale, or dealing 
in motor vehicles, which place of business in the case 
of a dealer in new motor vehicles shall have space, 
under roof, for the displ~y of at least one new motor 
vehicle and facilities and space therewith for the 
inspection, servicing, and repair of at least one 
motor vehicle. A place of business which is used 
for selling, displaying, offering for sale, or 
dealing in motor vehicles shall be considered as 
used exclusively for those purposes even though 
farm machinery is sold or displayed for sale thereat, 
or if repair, accessory, gasoline and oil, storage, 
parts, service, or paint departments are maintained 
thereat, if such departments are operated for the 
purpose of furthering and assisting in the business 
of selling, displaying, offering for sale, or 
dealing in motor vehicles. Places of business or 
departments in a place of business used to dismantle, 
salvage, or rebuild motor vehicles by means of using 
used parts, are not considered as being maintained 
for the purpose of assisting or furthering the 
selling, displaying, offering for sale, or dealing 
in motor vehicles. 

"Any person, firm, or corporation who sells, 
displays, or offers for sale camping trailers as 
defined in division (N) of this section is not sub
ject to the requirement that his place of business 
be used exclusively for the purpose of selling, dis
playing, offering for sale, or dealing in motor 
vehicles, and is not subject to the requirement that 
such place of business have space, under roof, for 
the display of at least one new motor vehicle and 
facilities and space therewith for the inspection, 
servicing, and repair of at least one motor vehicle, 
provided that nothing contained in sections 4517.01 
to 4517.99, inclusive, of the Revised Code shall be 
construed as prohibiting taking orders for the sale 
of camping trailers, as defined in division (N) of 
this section or travel trailers as defined in section 
4501.01 of the Revised Code, at sports or camping 
shows." 

Licensing of automobile dealers and salesmen was undertaken 
in 1937 with the enactment of Sections 6302-1 and 6302-22, General 
Code, by Amended House Bill No. 531, 117 Ohio Laws, 680, which 
contained the following recitation: 

"To provide for the licensing of motor vehicle 
dealers and salesmen and the regulation of the sale 
of motor vehicles: to prohibit fraudulent and unfair 
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practices in the business of selling motor vehicles 
and installment contracts arising out of such sales: 
* * *·" 
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As indicated in the recitation, the adoption of licensing 
followed a period of chaotic competition, harmful alike to dealers, 
salesmen and the public, and the enactment reflected a purpose to 
eliminate fly-by-night dealers, hhose only incidentally engaged 
in automobile sales and other undesirable practices in the industry. 
5 Ohio State Law Journal, 377, 386-87. 

One of the corrective devices has included pre-licensing 
tests of minimal financial responsibility on the dealer's part. 
The application for license must include a financial statement 
and information respecting business reputation. These require
ments are found in Section 4517.02 (F) and (G), Revised Code, 
as follows: 

"(F) A statement of the previous history, record, 
and association of the applicant and of each owner, partner, 
officer, and director, which statement shall be sufficient 
to establish to the satisfaction of the registrar the 
reputation in business of the applicant; 

"(G) A statement showing whether the applicant 
has previously applied for a motor vehicle dealer's 
license or a motor vehicle auction owner's license and 
the result of such application, and whether the applicant 
has ever been the holder of any such license which was 
revoked or suspended: 

"* * * * * * * * .... 

A license may be denied for bad business reputation, habitual 
financial default, insolvency or inadequate financial resources. 
Section 4517.06 (C), (G) and (H), Revised Code, reads as follows: 

"(C) Is of bad business repute or has habit
ually defaulted on financial obligations: 

"(G) Is insolvent: 

"(H) Is of insufficient responsibility to assure 
the prompt payment of any final judgments which might 
reasonably be entered against him because of the trans
action of his business as a motor vehicle dealer or 
auction owner during the period of the license applied 
for: 

... * * * * * * * *·" 

Again, the application must demonstrate the existence of one or 
more places of business and license may be denied where the appli
cant has no "established place of business". Section 45J7.02 (D) 
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and Section 45J7.06 (I), Revised Code. These Sections read as 
follows: 

Section 45J7.02 (D) 

"(D) The county in which the business is to be 
conducted and the address of each place of business 
therein: 

... * * * * * * * *·" 

Section 4517.06 (I} 

"(I) Has no established place of business which 
is used or will be used exclusively for the purpose 
of selling, displaying, offering for sale, or dealing 
in motor vehicles: 

"* * * * * * * * *·" 
Such historical and statutory context sheds light on the legisla
tive purpose respecting an "established place of business", as 
defined in Section 4517.01 (J), supra. In other words, a "place of 
business" is one indicia of stability, capital resources and 
capacity to serve the public. The physical requirements of a place 
of business for a dealer in new motor vehicles, however, are 
minimal, involving only space, under roof, for the display of at 
least one vehicle and space and facilities for the inspection, 
service and repair of at least one vehicle. 

There can be no doubt that both types of space are required 
to be provided at each place of business. The conjunctive "and" 
links the two as parts of a "place of business" in division (J), 
supra. Moreover, each "place of business" must be separately 
listed by an applicant for license under Section 45J7.02 (D), 
supra. Considering these statutory provisions together and in the 
more general context, it appears that, with respect to dealers in 
new motor vehicles, the word, "therewith" in division (J), supra, 
to which you refer, must be read to require that facilities and 
space for inspection, service and repair of one vehicle must be 
maintained on the premises of the place of business, as a part of 
the space and facilities of such place of business and on which 
premises space for display of one new vehicle must also be main
tained. 

While the general meaning of the language is clear, in my 
opinion, I also recognize that the application of it to the wide 
variety of potential fact situations that business and geographic 
necessities may impose on dealers, will demand the exercise of 
some judgment. Briefly, I must caution against the application 
of the principle arbitrarily or unreasonably. The principle here, 
as is generally true of legal doctrines, cannot be administered 
without the exercise of sound judgment in light of the overall 
purpose of the Chapter. 

In specific answer to your question, it is my opinion and 
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you are so advised that space for inspection, serv1c1ng and 
repair of at least one motor vehicle must be provided at the 
premises of the "place of business" of a dealer in new motor 
vehicles, the same place of business at which space is provided 
for the display of at least one new motor vehicle. 

OPINION NO. 71-036 

Syllabus: 

2-118 

The filing of a referendum petition pursuant to Section 
3301.161, Revised Code, against the transfer of a local school 
district suspends not only the transfer order made by the Depart
ment of Education, pending the outcome of the vote thereon, but 
also the companion order of dissolution of such district. 

To: Russell J. McMaster, Paulding County Pros. Atty., Paulding, Ohio 
By: William J. Brown, Attorney General, July 23, 1971 

You have requested my opinion regarding the effect of the 
filing of a petition of referendum on the status of school 
districts which the State Board of Education has ordered dis
solved and transferred pursuant to Sections 3301.16 and 3301.161, 
Revised Code. 

The questions arise in connection with the powers of the 
Department of Education to formulate and prescribe minimum 
standards for all elementary and high schools within the State, 
pursuant to Section 3301.07 (D), Revised Code, and to classify 
and charter school districts and individual schools in relation 
to such standards. Where it finds that a district or school 
fails to meet standards, it is empowered to revoke the applicable 
charter. As discussed in greater detail hereafter, a revocation 
may be followed by dissolution of a district and transfer of its 
territory but affected electors then become entitled to file a 
referendum petition to test the acceptability of the transfer, 
in which event the transfer order is held in abeyance pending 
the outcome of the election. Sections 3301.16 and 3301.161, 
supra. In this context, your questions are as follows: 

"(1) Does the filing of the petition of refer
endum suspend the effect of both the order to dis
solve the districts and the order to transfer the 
territory until after the results of the election, or 
does it suspend the transfer of territory alone until 
after the results of the election? (Do the words 
' .•• the order shall become void', in Revised Code 
3301.16.1 refer to " ••. the issuance of an order to 
dissolve" or to the 'transfer order', or do they 
refer to both?) 
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"(2) If the filing of the petition of referendwn 
is effective only to suspend the transfer of territory 
until after the election results, what is the present 
status of local school districts A, B and c pending the 
election outcome? 

"(3) If local school districts A, Band c are 
deemed to be presently dissolved pending the outcome 
of the election on the transfer, do the present Boards 
of Education of A, B and c have any authority to act 
regarding matters concerning their respective local 
school districts which require board action, or are 
the Boards of Education dissolved also? 

"(4) If the Boards of Education of A, B and C 
presently have no status or authority to act, who 
presently has the ·authority and status to act in 
their place and who must assume the responsibility?" 

The principal issue you present is whether, under Section 
3301.161, supra, a referendwn on transferring the territory of a 
school district also includes referendum on the dissolution of 
those districts, so that the filing of the referendwn petition 
suspends the dissolution as well as the transfer. 

The pertinent portions of Section 3301.16, supra, reads as 
follows: 

"* * * In case a school district charter is revoked 
pursuant to this section, the state board of education 
may dissolve the school district and transfer its territory 
to one or more adjacent districts. * * * Except as provided 
in section 3301.161 [3301.16.1] of the Revised code, the 
transfer ordered by the state board of education shall be
come effective on the date specified by the state board, 
but the date shall be at least thirty days following the 
date of issuance of the order. 

"* * * * * * * * *" 
(Emphasis added) 

Section 3301.161, supr~, provides as follows: 

"Within thirty days following the issuance of an order 
to dissolve a school district pursuant to section 3301.16 

of the Revised Code, qualified electors residing in the area 
to be transferred and equal in number to a majority of the 
qualified electors voting at the last general election may 
file a petition of referendwn against the transfer. A 
petition of referendwn filed pursuant to this section shall 
be filed, processed, and voted upon as provided in section 
3311.231 [3311.23.1] of the Revised Code. If a petition of 
referendum has been filed pursuant to this section, a 
transfer order issued·pursuant to section 3301.16 of the 
Revised Code shall take effect thirty days after the 
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election on the petition of referendum if a majority of the 
qualified electors voting on the question vote in favor 
thereof. If a majority of the qualified electors voting on 
the question do not vote in favor thereof, the order shall 
become void." (Emphasis added) 

The language of Section 330].16, supra, indicates, by use of 
the conjunction "and", that a transfer is dependent upon a dis
solution and that dissolution cannot occur without a simultaneous 
transfer. That relationship is continued in the first sentence of 
Section 3301.161, supra, which links "an order to dissolve a 
school district" with the referendum "against the transfer". It 
appears, therefore, from a consideration of Sections 3301.16 and 
3301.161, supra, together, that the order to dissolve and transfer 
constitute a unitary transaction since the dissolution and transfer 
order follows the order to revoke and since neither could exist 
practicably without the other. 

To construe the language of the Sections otherwise, as restrict
ing the referendum to the transfer order only, would create an 
anomalous situation in which the district affected would be dissolved, 
yet the district obligations would remain as indebtedness; the 
property and funds would remain as an asset of the district and all 
would be in limbo. Substantial question would arise respecting the 
power of the board of education of the affected district to deal 
with the funds, property and indebtedness of the dissolved district 
during the interim. Students, teachers and citizens could not 
possibly be benefited but, rather, would be harmed. 

Essentially, the problem is one of mechanics. An existing 
school district cannot just disappear. Some disposition must be 
made of its functions and transfer of them is a prerequisite con
sideration. Thus, in Section 3311.23], Revised Code, referred to 
in Section 3301.16J, supra, careful provision is made for transfer 
of assets and liabilities, where school district lines are changed 
and where entire districts are transferred. In part, this is as 
follows: 

"Upon the acceptance of territory by the receiving 
board or boards of education the county board of education 
offering the territory shall file with the county auditor 
of each county affected by the transfer and with the state 
board of education an accurate map showing the boundaries 
of the territory transferred. 

"Upon the making of such transfer, the net indebtedness 
of the former district from which territory was transferred 
shall be apportioned between the acquiring school district 
and the portion of the former school district remaining 
after the transfer in the ratio which the assessed valua
tion of the original school district as of the effective 
date of the transfer. As used in this section 'net in
debtedness' means the difference between the par value of 
the outstanding and unpaid bonds and notes of the school 
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district and the amount held in the sinking fund and other 
indebtedness retirement funds for their redemption. 

"Upon the making of such transfer, the funds of the 
district from which territory was transferred shall be 
divided equitably by the county board, between the ac
quiring district and that part of the original district 
remaining after the transfer. 

"If an entire district is transferred the board 
of education of such district is thereby abolished or 
if a member of the board of education lives in that part 
of a school district transferred the member becomes a 
nonresident of the school district from which the territory 
was transferred and he ceases to be a member of the board 
of education of such district. 

"The legal title of all property of the board of 
education in the territory transferred shall become 
vested in the board of education of the school district 
to which such territory is transferred." 

In substance the dissolution procedure cannot be effectuated until 
after transfer has been determined. Since the mechanics of Section 
3311.231, supra, are referred to in Section 3301.161, supra, it is 
reasonable to conclude that the latter was drafted in contemplation 
of the mechanical necessities delineated in the former. It follows 
that the critical issue for determination by the electorate in the 
referendum election is the issue of transfer. Dissolution, 
therefore, must depend on that decision. 

Thus, in terms of the language of the operative statutory 
provisions, the avoidance of anomaly and related statutory pro
cedures, I must conclude that a ref~rendum petition suspends the 
order of the dissolution of a school district as well as the order 
of transfer of the district. In the light of this conclusion, it 
is unnecessary to discuss questions nmubered two, three and four, 
above. 

In specific answer to your questions, it is my opinion and you 
are so advised that the filing of a referendur11 petition pu.':'suant 
to Section 3301.16), Revised Code, against the transfer of a local 
school district suspends not only the transfer order made by the 
Department of Education, pending the outcome of the vote thereon, 
but also the companion order of dissolution of such district. 
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OPINION NO. 71-037 

Syllabus: 

An assistant prosecuting attorney may not be employed as 
administrative assistant to the board of county commissioners in 
the same county, where the duties of such administrative assistant 
include the general supervision of the office of the commissioners. 

To: Gene Henry, Geauga County Pros. Atty., Chardon, Ohio 
By: William J. Brown, Attorney General, July 23, 1971 

You have requested my opinion as to whether or not the 
positions, in the same county, of assistant prosecuting attorney 
and administrative assistant to the board of county commissioners 
are compatible. You indicate the general function of the ad
ministrative assistant would be the supervision of the county 
commissioners' office. You also state the specific function of 
the assistant prosecuting attorney would be to act as the county 
commissioners' legal officer. 

Before turning to your precise question, it should be noted 
that the rules of compatibility respecting the prosecuting attorney 
have been held to apply with equal force to assistant prosecuting 
attorneys. (Opinion No. 25, Opinions of the Attorney General for 
1963; Opinion No. 1380, Opinions of the Attorney General for 1957.) 

Chapter 309, Revised Code, specifically states the duties of 
the county prosecuting attorney. Among those Sections, Section 
309.09, Revised Code, pertinently provides as follows: 

"The prosecuting attorney shall be the legal 
adviser of the board of county commissioners, board 
of elections, and all other county officers and boards, 
including all tax supported public libraries and any 
of them may require written opinions or instructions from 
him in matters connected with their official duties. * * *" 

Section 309.02, Revised Code, lists certain officers with 
which the office of prosecuting attorney is incompatible, the 
office of administrative assistant to the county commissioners, 
however, not being one enumerated in that list. That Section is 
as follows: 

"No person shall be eligible as a 
candidate for the office of prosecuting 
attorney, or shall be elected to such 
office, who is not an attorney at law 
licensed to practice law in this state. 
No prosecuting attorney shall be a 
member of the general assembly of this 
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state or mayor of a municipal corporation. 
No county treasurer, county auditor, 
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county recorder, county engineer, or sheriff 
shall be eligible as a candidate for, or 
elected to, the office of prosecuting attorney." 

I find no other specific statutory restriction against a 
county prosecuting attorney or his assistants serving in such other 
capacity. Thus, the question of incompatibility must be determined 
under common law. In Ohio, the general rule on this subject is 
stated in State, ex rel. Attorney General v. Gebert, 12 Ohio C.C.R. 
(n.s.) 274, 275 (1909), as follows: 

"Offices are considered incompatible when 
one is subordinate to, or in any way a check 
upon, the other; or when it is physically 
impossible for one person to discharge the 
duties of both. " 

(For extended summary of the law on this matter, see State, ex rel. 
~ v. Wolven, 175 Ohio St. 114 (1963). 

My predecessors have forbidden such assistant to act as legal 
adviser for a tm.,nship (Opinion No. 25, suE_ra), and as an employee 
of a "soldiers' relief commission" when the prosecutor is the 
legal adviser of the commission. (Opinion No. 4130, Opinions of 
the Attorney General for 1948.) I have also had occasion to con
sider a related question affecting assistant prosecuting attorneys. 

The rationale of the 1948 Opinion, supra, is stated cogently 
at page 597, as follows: 

"It appears very clear that the person who 
is by law the legal adviser of a board could not 
be appointed by that board to a responsible posi
tion without violating the generally accepted 
rules as to incompatibility of offices. As such 
legal adviser it would manifestly be within his 
power to advise the board in his own interest and 
while he could not be said to hold a direct check 
or control over himself, as such officer, he would 
be subjected to the temptation to mold his advice 
to further his own interests." 

I concur completely with that statement. 

It follows here that an assistant prosecuting attorney, whose 
duty includes legal advice to the board of county commissioners, 
cannot occupy a responsible position in the employ of such board 
because he would be subject to conflict of loyalty as between the 
interests of the two employers. 

In specific answer to your question, it is my op1n1on and you 
are so advised that an assistant prosecuting attorney may not be 
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employed as administrative assistant to the board of county com
missioners in the same county, where the duties of such administra
tive assistant include the general supervision of the office of the 
commissioners. 

OPINION NO. 71-038 

Syllabus: 

1. In establishing a township cemetery, a board of township 
trustees is not required to comply with a provision of the tcvm
ship zoning resolution that limits new cemeteries to a mini~um of 
twenty acres. 

2. In acquiring a parcel of land for the establishment of a 
new township cemetery to relocate one that must be vacated, the 
township trustees may act (a) under Sections 517.04 and 517.08, 
Revised Code, without submission of the question of establishment 
to the voters, if otherwise unobligated funds are available from 
the sale of cemetery lots or from the sale of the vacated cemetery 
or from both sources together, or (b) under Sections 517.01 and 
517.04, Revised Code, by submission of the question of the establish
ment to the voters if tax monies are required to effect the 
acquisition. 

To: Henry E. Shaw, Jr., Delaware County Pros. Atty., Delaware, Ohio 
By: William J. Brown, Attorney General, July 26, 1971 

I am in receipt of your request for my opinion which is as 
follows: 

"Pursuant to proceedings by the United States Army 
Corps of Engineers, presently engaged in the construction 
of the Alum Creek Dam in Delaware County, the existing 
Berlin Township Cemetery has been appropriated for use by 
the Corps of Engineers. The Berlin Township Cemetery is 
presently in use and is appropriately maintained by the 
Board of Township Trustees of Berlin Township. Berlin 
Township, some years ago, enacted a Zoning Ordinance which, 
among other provisions relating to cemeteries, provides 
that newly created cemeteries shall be established on lands 
containing not less than twenty (20) acres. Land for 
relocation of the cemetery is available in Berlin Township 
and my questions therefore are as follows: 

(1) Must the Berlin Township Trustees follow the 
provisions of their Zoning Code and treat this re-location 
of the existing cemetery as a creation of a new cemetery 
and therefore acquire not less than twenty (20) acres? 
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"(2) In any event, is the Board of Township 
Trustees in their acquisition of other lands for re
location of the cemetery, governed by Section 517.04 
of the Ohio Revised Code requiring the question of 
establishment of the cemetery to be submitted to the 
electorate of the Township?" 
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Although the two questions you pose arise from the same facts, 
they must be dealt with separately. 

The first question involves the relationship of township 
zoning. pursuant to Chapter 519, Revised Code, and township cemeter
ies, as regulated by Chapter 517, Revised Code. 

It appears from your statement that the zoning plan adopted 
in the township requires new cemeteries to be established on a 
parcel of not less than twenty acres. such zoning plan may be 
adopted or amended only after completion of many procedures de
signed to prevent imprudent or unpopular rules for uses of 1<:-nd 
in the township. Adoption must be preceded by approval of a 
county or regional planning commission (Section 519.07, Revised 
Code): public hearings (Sections 519.06 and 519.00, Revised Code: 
and approval of the electors (Section 5l9.1J, R~vised Code). 
Amendments or supplements may be adopted only after notice to those 
affected, public hearings, approval by the county or regional plan
ning commission and opportunity for referendum (Section SJ9.12, 
Revised Code) • Such elaborate safeguards must be accorded the 
greatest possible weight and zoning plan growing from the statu
tory procedures, accordingly, can be overriden by a board of 
township trustees only in situations where other statutory man
dates may require it. 

The provisions of the statutes respecting township cemeteries, 
therefore, must be considered in some detail. Chapter 517, supra, 
provides for and regulates such cemeteries with substantial care. 
Section 517.01, Revised Code; authorizes the board of township 
trustees to acquire lands "as it deems neceosary and proper for 
cemetery purposes" and, if not otherwise obtainable, the land for 
such purpose may be appropriated, so long as no more than ten 
acres are so appropriated. This is as follows: 

"The board of township trustees may accept a 
conveyance of, or purchase. and enclose, improve and 
protect lands in one or more places within the town
ship as it deems necessary and proper for cemetery 
purposes. If suitable lands cannot be procured by 
contract on reasonable terms, such board may appro
priate lands therefor, not to exceed ten acres, by 
proceedings in accordance with sections 163.0J to 
163.22, inclusive, of the Revised Code. 

"No lands shall be so appropriated within one 
hundred yards of a d\..relling house, or other building." 

An original acquisition for cemetery purposes must be approved by 
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the electorate, pursuant to Section 517.04, Revised Code, as follows: 

"Before a purchase or appropriation of land for 
cemetery purposes is made or a conveyance is accepted, 
except where funds may be available for such purchase 
or appropriation of land for cemetery purposes under 
section 517.08 of the Revised Code, the question of 
the establishment of such cemetery, on the order of 
the board of township trustees or the written appli
cation of any six electors of the township, shall be 
submitted to a vote of the electors of such township 
at a regular annual election. Such order or appli
cation shall specify as nearly as possible the pro
posed location of the cemetery, and the estimated 
cost thereof, including enclosing and improving it." 

Additional cemetery land, however, may be obtained by use of funds 
derived from the sale of cemetery lots, as provided in Section 
5J7.08, Revised Code (referred to in Section 517.04, supra), as 
follows: 

"The proceeds arising from the sale of cemetery lots 
under section 517.07 of the Revised Code shall be used in 
improving and embellishing such grounds, except that upon 
unanimous consent of the board of township trustees, such 
proceeds may be used in the purchase or appropriation of 
additional land for cemetery purposes in accordance with 
sections 517.01 and 5~7.13 of the Revised Code: and the 
board of township trustees shall build and maintain proper 
and secure fences around all such cemeteries, to be paid 
for from the township funds." 

Land for expansion of an existing cemetery may be acquired pursuant 
to Section 517.13, Revised Code, as follows: 

"In any township in which there is a cemetery 
owned or partly owned by such township, if in the 
opinion of the board of township trustees, it is 
desirable to add to the area of such cemetery by 
the purchase of additional grounds, and if suitable 
lands cannot be procured by contract on reasonable 
terms, the board may appropriate lands therefor, 
not exceeding five acres, as provided by section 
517.01 of the Revised Code. The restrictions of the 
second paragraph of such section do not apply if any 
person erects a dwelling house or other building 
within one hundred yards of an established cemetery, 
and such additional lands shall be considered a part 
of the original cemetery even though seperated there
from by a road or highway. 

"For such Pu.rpose the board may expend funds 
as provided in section 517.08 of the Revised Code, 
or the board may levy a tax, not to exceed one half 
of one mill, on the taxable property of the township, 
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for a period not to exceed five years, which tax 
shall be collected as other taxes, and appropriated 
for the purchase or appropriation of such additional 
cemetery grounds which shall become part of the town
ship cemetery." 

OAG 71-038 

It is apparent from the foregoing that the provision of 
cemetery space for public use is deemed to be a necessary and 
important duty of township trustees, a duty ostensibly equal to 
their duties respecting township zoning. Where zoning provisions 
and other statutory purposes can be read together, without necessary 
inconsistency, both must be given effect. Stary v. Brooklyn, 162 
Ohio St. 120 (1954) (upholding an ordinance limiting the period of 
individual occupancy in a trailer court licensed under state 
statute): Billman v. NcPherson, 72 Ohio L. Abs. 232 (1955) (appeal 
dismissed 164 Ohio St. 296 (1955)) (upholding a zoning resolution 
barring trailer parks licensed under state statute) • Where the 
two are unavoidably inconsistent, however, the statutory direction 
must prevail. Yorkavitz v. Board of Township Trustees, 166 Ohio 
St. 349 (1957) (upholding a state policy to encourage aviation as 
against a zoning resolution barring airports from the township; 
see, also, Lyndhurst v. Compota, 112 Ohio App. 483 (1960)). 

In the matter presented to me there appears to be no way to 
reconcile the township zoning resolution and the provisions 
respecting cemeteries. The former attempts to forbid a cemetery of 
less than twenty acres and the latter limits appropriation of land 
for township cemetery purposes to a maximum of ten acres (Section 
517.01, supra). In short, the zoning resolution could prevent the 
establishment of a new township cemetery where appropriation of 
land therefor may be required, in spite even of a favorable vote 
thereon by the township electorate, a result that would border on 
the ridiculous. 

I must therefore conclude that township trustees, in estab
lishing a township cemetery, are not bound by a township zoning 
resolution limiting cemeteries in the township to a minimum of 
twenty acres. In so concluding, however, I venture no opinion 
on other provisions of a zoning resolution that might have some 
effect on township cemeteries. 

Your second question deals with problems connected with the 
development of a new cemetery to replace the one being taken by 
the Corps of Engineers, as to whether or not such development is 
the establishment of a cemetery and, if so, whether or not the 
electorate of the township must give prior approval. 

In a practical sense a new cemetery in this situation would 
be a relocation of the old one. Statutory provision has been made 
for cemetery abandonment and removal of bodies (Section 517.21, 
Revised Code); for the expansion of an existing cemetery into 
adjoining land (Section 517.13, supra); and for the acquisition of 
additional land for cemetery purposes (Section 5J7.08, supra), but 
express provision appears to be lacking to cover relocation of an 
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existing and operative cemetery. Any action therefore must proceed 
under the applicable statutory provisions cited above, in effect, 
under Section 517.01, supra, as an establishment of a cemetery or 
under Section 517.08, supra, as additional land, not constituting 
an expansion. 

Section 517.08, supra, authorizes the establishment of a new 
cemetery with the funds derived from sales of cemetery lots in an 
existing cemetery. This is made clear in Section 5J7.04, supra, 
which exempts cemetery establishment from the prerequisite voter 
approval where money therefor is available from the sale of lots. 
(Acquisition of "additional land" under Section 5J7.08, supra, 
must be differentiated from acquisition of land for expansion under 
Section 5J7.13, supra, because it is clear from the language of 
the latter that the expansion must be on adjoining land.) 

It appears, thus, that voter approval must be obtained for 
establishment of a cemetery if tax monies are required for the land 
acquisition (see Section 517.0-5, Revised Code, directing the levy 
of taxes for acquisition where the voters approve establishment), 
but voter approval is not required when sale of cemetery lots yields 
funds adequate for the purchase. 

You have not informed me of the financial resources of the 
township trustees for the acquisition of the needed cemetery land 
nor of the origin of such funds as might be available. Accordingly, 
I cannot advise you further respecting the prerequisites of estab
lishing a relocated cemetery. Within the general context of the 
statutes, however, I would see no objection to use of the funds 
realized from the appropriation proceedings, as though such funds 
emanated from the sale of lots, subject, of course, to other 
obligations that may be required to be paid from such proceeds. 

In specific answer to your questions, it is my opinion and you 
are so advised that: 

1. In establishing a township cemetery, a board of township 
trustees is not required to comply with a provision of the township 
zoning resolution that limits new cemeteries to a minimum of twenty 
acres. 

2. In acquiring a parcel of land for the establishment of a 
new township cemetery to relocate one that must be vacated, the 
township trustees must act (a) under Sections 517.04 and 517.08, 
Revised code, without submission of the question of establishment 
to the voters, if otherwise unobligated funds are available from 
the sale of cemetery lots or from the sale of the vacated cemetery 
or from both sources together, or (b) under Sections 517.01 and 
517.04, Revised Code, by submission of the question of the establish
ment to the voters if tax monies are required to effect the 
acquisition. 
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OPINION NO. 71-039 

Syllabus: 

A township, in acting to join an existing joint township 
hospital district, may be required, as a condition for joining, 
to levy a tax to pay such township's share of the bonded indebted
ness of the district, which tax must be approved by sixty-five 
per cent of the township electors voting on such issue in a primary 
or general election. 

To: H. Michael Moser, Auglaize County Pros. Atty., Wapakoneta, Ohio 
By: William J. Brown, Attorney General, July 26, 1971 

I am in receipt of your request for an opinion in which you 
state that a joint township hospital district has been established 
and that a bond issue for a new hospital has been approved in such 
district. You also state that a township contiguous to the dis
trict is considering becoming a member thereof. Your questions 
read, in part, as follows: 

"1. I should appreciate your opinion as to the 
legality of Washington Township becoming a part of the 
hospital district. 

"2. In view of the fact that the bond issue was 
passed, if you should rule that washington Township 
can become a part of the hospital district, can one 
of the terms (referred to in O.R.C. Sec. 513.18) be 
that it assume a part of the bonded indebtedness?" 

Joint township hospital districts are authorized and regulated 
pursuant to Sections 513.07 through 513.18, Revised Code. Operat
ing costs for the hospital may be provided through a tax levy 
approved by the electorate of the district (Section 513.13, 
Revised Code) and bonds may be issued for the construction of the 
hospital (Section 513.12, Revised Code) in compliance with the 
requirements of Chapter 133, Revised Code, the Uniform Bond Law. 
The two listed Sections, in pertinent part, are as follows: 

Sectipn 513.12 

"Upon the establishment of a joint township hospital 
district and after the organization of such joint township 
district hospital board, under section 513.07 of the Revised 
Code, the hospital board of the district shall determine the 
amount of bonds to be issued and such other matters 
as pertain thereto, and shall, when approved by the 
vote of the electorate of the district voting as a 
subdivision, issue and sell such bonds to the extent 
and in the amount so determined, for the purchase of 
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a site and for the constructing and equipping of a 
hospital building thereon. Such bonds shall be issued 
and sold as provided by sections 133.01 to 133.65, 
inclusive, of the Revised Code • 

... * * * * * * * *" 

Section 513.13 

2-130 

"The board of elections of the county in which a joint 
township hospital district, or the most populous portion of 
such district, lies shall, by resolution approved by a two
thirds vote of the joint township district hospital board, 
place upon the ballot for submission to the electorate of 
such district, at the next primary or general election, 
occurring not less than thirty nor more than ninety days after 
the request is received from such joint township district 
hospital board, the question of levying a tax, not to exceed 
one mill outside the ten-mill limitation, for a period not 
to exceed five years, to provide funds for the payment of 
necessary expenses incurred in the operation of the hospital. 
Such resolution shall be certified to the board of elections 
not later than four p.m. of the ninetieth day before the 
day of the election. If sixty-five per cent of the electors 
in such district voting on the proposition, vote in favor 
thereof, the county auditor of each county in which such 
district lies shall annually place a levy on the tax dupli
cate against the property in such district, in the amount re
quired by the joint board of trustees of the district, but 
not to exceed one mill." 

The governing statutes authorize a township not included in 
the original joint township hospital district to join such district 
at a later date. This is provided by Section 5J3.18, supra, as 
follows: 

"In the event any township, contiguous to a joint 
township hospital district, desires to become a part of 
such district in existence under sections 5J3.07 to 513.18, 
inclusive, of the Revised Code, its board of township trustees, 
by a two-thirds favorable vote of the members of such board, 
after the existing joint township hospital board has, by a 
majority favorable vote of the members thereof, approved the 
terms under which such township proposes to join the district, 
shall become a part of the joint township district hospital 
board under such terms and with all the rights, privileges, 
and responsibilities enjoyed by and extended to the existing 
members of the hospital board under such sections, including 
representation on the board of hospital governors by the 
appointment of an elector of such township as a member thereof. 
If the terms under which such township proposes to join the 
hospital district involve a tax levy for the purpose of shar
ing the existing obligations of the district or the necessary 
operating expenses of such hospital, su·ch township shall not 

October 1971 Adv. Sheets 



2-131 1971 OPINIONS 

become a part of the district until its electors have 
approved such levy as provided in this section. 

"Upon request of the board of township trustees 
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of the township proposing to join such district, by 
resolution approved by a two-thirds vote of its members, 
the board of elections of the county in which the town-
ship lies shall place upon the ballot for submission 
to the electorate of such township at the next primary 
or general election occurring not less than thirty nor 
more than ninety days after such request is received from 
the board of township trustees the question of levying a 
tax, not to exceed one mill outside the ten-mill limitation, 
for a period of not to exceed five years, to provide funds 
for the payment of the township's share of the necessary 
expenses incurred in the operation of such hospital, or 
the question of levying a tax to pay the township's share 
of the existing obligations of the district, or both 
questions may be submitted at the same primary or general 
election. If sixty-five per cent of the electors voting 
on the propositions vote in favor thereof, the county 
auditor shall place such levies on the tax duplicate against 
the property in the township, which township shall thereby 
become a part of sai<.l joint township r.ospital uistricL" 

I understand your questions to relate primarily to the power to 
require a tax levy in the joining township in order for it to 
share the cost of a bond issue approved earlier in the joint dist
rict. 

It will be noted that, in acting on terms for joining the 
district, decision by the board of trustees of the township is 
alone sufficient for that township to join such existing joint 
hospital district, except where tax levies may be necessary. 
Approval by the electors of the township is only necessary if a 
tax levy is required either {1) for sharing existing obligations, 
or {2) for sharing the necessary operating expenses. There would 
seem to be no reason to question that either or both such levies 
may be made conditions for joining by the joint district hospital 
board. The last sentence of the first paragraph expressly con
templates either or both levies. This is further borne out by 
the second paragraph of Section 513.18, supra, which carefully 
distinguishes the issues to be presented to the electorate of the 
joining township, where tax levies are involved, requiring that 
separate questions, where applicable, be included on the ballot 
covering {1) a levy to share the necessary expenses of operation, 
and {2) a levy to pay the township's share "of the existing 
obligations of the district". 

While the phrase, "existing obligations" might be construed 
in some circumstances to refer to some transaction other than 
bonded indebtedness, it would appear, in the context of the re
lated Sections, to refer here to bonded indebtedness. That is 
true because only two types of levy are authorized for a joint 
hospital district, i.e. : {1) for operating expenses, and {2) for 
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bonds. Sections 513.12 and 513.13, supra. The language of Section 
513.18, supra, must, therefore, refer to the same types of levies 
as those authorized for the district itself. 

I must, therefore, conclude that a township could be required, 
as a condition of joining a joint township hospital district, to 
submit to the electors the question of assuming its share of 
bonded indebtedness. 

Implicit in your question is the apparent incongruity of the 
requirement in Section 513.18, supra, of a sixty-five per cent 
affirmative vote on the operating levy and the bond levy (where 
both are involved) before such township may become a part of the 
joint district, whereas the electors of the original district could 
approve a bond issue by a mere majority vote, under Chapter 133, 
supra. (A sixty-five per cent majority is required in the original 
district for approval of an operating levy, Section 513.13, supra.) 
That incongruity appears to have arisen historically. At the time 
of the passage of Section 5J3.l8, supra, i. e., 119 Ohio Laws, 354, 
357 (194J), the requirements of the Uniform Bond Act, now Chapter 
133, supra, also required a sixty-five per cent majority for adopt
ion of bonds. Section 2293-23, General Code (118 Ohio Laws, 20, 21 
(1939) .) Subsequently, amendments of the Uniform Bond Law have re
duced that to a bare majority. section 133.13, Revised Code. 3ec
tion 513.18, supra, however, has not been amended since its 
original adoption. There is no basis merely because of such 
historic differences to imply any necessary ambiguity in the 
sections governing joint township hospital districts. For that 
reason, the sixty-five per cent majority must be complied with, 
respecting approval for assuming part of the bonded indebtedness, in 
order for a township to accede to membership in such joint distrct. 

In specific answer to your questions, it is my opinion and 
you are so advised that a township, in acting to join an existing 
joint township hospital district, may be required, as a condition 
for joining, to levy a tax to pay such township's share of the 
bonded indebtedness of the district, which tax must be approved by 
sixty-five per cent of the township electors voting on such issue 
in a primary or general election. 

OPINION NO. 71-040 

Syllabus: 

The office of councilman or the office of president of council 
of a city, each being elective offices, may not be held by one em
ployed in the position of Safety Inspector II in the Department of 
Highways, such employee being inhibited by Section 143.4], Revised 
Code, from holding elective office. 
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To: John W. Weaver, Defiance County Pros. Atty., Defiance, Ohio 
By: William J. Brown, Attorney General, July 26, 1971 

I am in receipt of your request for my opinion which may be 
summarized as follows: 

(l) Is the position of Member of City Council 
compatible with that of Safety Inspector II in the 
Department of Highways? 

(2) Is the position of President of City Council 
compatible with that of Safety Inspector II in the 
Department of Highways? 

I assume that the city to which you refer is one organized and 
operating pursuant to generally applicable law contained in Chapters 
731 and 733, Revised Code, and not under charter or under a plan of 
government pursuant to Chapter 705, Revised Code. The two first 
named chapters contain pertinent provisions respecting the offices 
of member and president of city council in Sections 731.02 and 
733.09, Revised code, respectively, as follows: 

Section 73J .02 

"Members of the legislative authority at large shall 
have resided in their respective cities, and members from 
wards shall have resided in their respective wards, for at 
least one year next preceding their election. Each member 
of the legislative authority shall be an elector of the city, 
shall not hold any other public office, except that of notary 
public or member of the state militia, and shall not be in
terested in any contract with the city, and no such member 
may hold employment with said city. A member who ceases to 
possess any of such qualifications, or removes from his ward, 
if elected from a ward, or from the city, if elected from 
the city at large, shall forthwith forfeit his office." 

Section 733.09 

"The president of the legislative authority of a c;ity 
shall be elected for a term of two years, commencing on the 
first day of January next after his election. He shall be 
an elector of the city, and shall preside at all regular 
and special meetings of such legislative authority, but he 
shall have no vote therein except in case of a tie." 

The foregoing provisions are merely representative of the 
various means by which councilmen are chosen. Thus, my opinion 
must be addressed to the office of elective councilmanic officials, 
regardless of the statutory or charter provision.s applicable. 

The position of .safety Inspector II is established by 
Section 143.09, Revised code, as classification number 7003 in 
pay range 19. It is a part of the civil service of the state as 
declared in Section 143.08, Revised Code, and not being of a class 
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described in Division (A) thereof, the unclassified service, is a 
posi.tion under Division (B), the classified service. The applicable 
provisions of that Section are as follows: 

"The civil service of the state and the several 
counties, cities, city health districts, general health 
districts, and city school districts thereof shall be 
divided into the unclassified service and the classi
fied service • 

... * * * * * * * * 
"(B) The classified service shall comprise all persons 

in the employ of the state and the several counties, cities, 
city health districts, general health districts, and city 
school districts thereof, not specifically included in the 
unclassified service, to be designated as the competitive 
class and the unskilled labor class. 

"* * * * * * * * ... 

While your questions are addressed to "compatibility", which 
usua'lly refers to constitutional or statutory prohibitions respect
ing the holding of two types of offices or employments (e.g. 
Section 731.02, supra; see, also, Opinion No. 71-017, Opinions of 
the Attorney General for 1971); or common laws inconsistency (see 
Opinion No. 71-025, Opinions of the Attorney General .for 1971 and 
Opinion No. 71-027, Opinions of the Attorney General for 1971), a 
statutory provision respecting the classified service is involved 
here. Section 143.41, Revised Code, forbids such type of employee 
from taking "part in politics". In pertinent part, this is as 
follows: 

"* * * [N]or shall any officer or employee in the 
classified service of the state, the several counties, 
cities, and city school districts thereof, be an officer 
in any political organization or take part in politics 
other than to vote as he pleases and to express freely 
his political opinions." 

This question has been ruled on frequently by my predecessors. 
I have reviewed their Opinions and found them uniform in deciding 
that one who holds an elective office, such as councilman and 
president of council, is "tak[ing] part in politics other than to 
vote as he pleases and to express freely his political opinions". 
A partial list of prior Opinions barring persons in the classified 
service from holding elective office includes such elective 
offices as: a county recorder, Opinion No. 69-115, Opinions of 
the Attorney General for 1969; a member of a village council, 
Opinion No. 66-046, Opinions of the Attorney General for 1966; 
a township trustee, Opinion No. 2879, Opinions of the Attorney 
General for 1962, Opinion No. 3005, Opinions of the Attorney General 
for 1962, Opinion No. 23]0, Opinions of the Attorney General for 
196J, Opinion No. 223, Opinions of the Attorney General for 1959, 
and Opinion No. 1014, Opinions of the Attorney General for J951; 
a member of a local board of education, Opinion No. 3074, Opinions 
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of the Attorney General for 1958 and Opinion No. 4058, Opinions 
of the Attorney General for 1954; and a mayor of a village, Opinion 
No. J285, Opinions of the Attorney General for 1929. It should be 
noted, however, that one of my predecessors has expressed the view 
that one simultaneously holding an elective office and a position 
in the classified service does not automatically forfeit one or 
the other but is subject to removal from the classified position. 
Opinion No. 4058, supra. 

As to the substance of your question, it is almost superfluous 
for me to add any comment to the precedents cited, except to 
express my own conviction that those holdings are correct. 

In specific answer to your question, it is my opinion and you 
are so advised that the office of councilman or the office of 
president of council of a city, each being elective offices, may 
not be held by one employed in the position of Safety Inspector II 
in the Department of Highways, such employee being inhibited by 
Section 143.41, Revised Code, from holding elective office. 

OPINION NO. 71-041 

Syllabus: 

A petition "signed by at least fifty-one per cent of the land 
or lot owners", as prescribed in Section 5559.03, Revised Code, means 
a petition signed by a majority of the owners of property, regard
less of the number of land parcels or lots affected by the petition. 

To: John E. Moyer, Erie County Pros. Atty., Sandusky, Ohio 
By: William J. Brown, Attorney General, July 30, 1971 

I arn in receipt of your request for my opinion, \·Thich states as 
follows: 

"The question has arisen in a case 1r1here one 
person owns more than one lot which tvill be spe
cially assessed for a proposed street iMprovement 
[under Section 5559.02, Revised Code]. The ques
tion is whether such person should be counted 
only once, or once for each lot which he owns, 
in determining whether the petition for such im
provement [as provided for in Section 5559.03, 
Revised Code] is signed 'by at least fifty-one 
per cent of the land or lot o~rmers. '" 

The pertinent statute providing for petition by owners is Sec
tion 5559.03, Revised Code. It states as follows: 

"When a petition is presented to the board 
of county commissioners asking for the improve-
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ment as provided by section 5559.02 of the Re
vised Code, and specifying the general character 
of the improvement desired, signed by at least 
fifty-one per cent of the land or lot O\mers, 
residents of such county, who are to be spe
cially assessed for such improveMent, the board 
shall, within thirty days after such petition 
is presented, go upon the line of the proposed 
improvement, and, after vie\11ing it, determine 
whether the public convenience and welfare re
quire that such improvement be made.'' 

2-136 

In essence, the issue presented is whether "* * * signed by at 
least fifty-one per cent of the land or lot owners, * * *" means 
owners of fifty-one per cent of the land parcels to be improved or 
fifty-one percent of the total number of owners of such land parcels 
or, in other words, \.;hether persons (broadly speaking) or parcels 
are to be counted. 

Petition by a majority of individuals affected by a proposed 
improvement has long been recognized as an appropriate means of 
initiating consideration of such project. In 1906, the Supreme 
Court so construed a statute requiring a petition by "a majority of 
the resident owners of any real estate". Alexander et al. v. Bal:er 
et al., 74 Ohio St. 258 (1906). The Court appl~ed the statute~ 
~ndividuals residing within the county, although not residing with
in the assessment area and, in doing so, related such construction 
to an even earlier statute. 

The phrase "fifty-one per cent of the land or lot owners", used 
in Section 6906-2, General Code, was held by one of my predecessors 
to require signatures of fifty-one per cent of the persons who were 
owners. Opinion No. 2102, Opinions of the Attorney General for 1930. 
That Opinion relied on Opinion No. 508, Opinions of the Attorney Gen
eral for 1927, which dealt with identical language, contained in 
Section 3298-2, General Code. 

I have found nothing since the time of those Opinions indicating 
the existence of any doubt or qualification on the interpretation 
adopted therein. Indeed, I have been advised that such view has been 
followed uniformly in one, at least, of the larger counties in the 
State. There is, thus, no reason to construe Section 5559.03, supra, 
as applying to parcels of land. It must be construed as applying to 
owners. 

In specific answer to your question, it is my opinion that a 
petition "signed by at least fifty-one per cent of the land or lot 
O\vners", as prescribed in Section 5559.03, Revised Code, means a 
petition signed by a majority of the owners of property, regardless 
of the number of land parcels or lots affected by the petition. 
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OPINION NO. 71-042 

Syllabus: 

1. A board of trustees of a county tuberculosis hospital 
may agree with an organization of its employees to provide them 
time off with pay on a day declared in the agreement to be a holi
day, such as Good Friday, and 

2. A board of trustees of a county tuberculosis hospital 
may agree with an organization of its employees to grant an 
employee time off, without charge against sick leave, on the day 
of the funeral of a member of such employee's family. 

To: Vincent E. Gilmartin, Mahoning County Pros. Atty., Youngstown, Ohio 
By: William J. Brown, Attorney General, August 17, 1971 

I am in receipt of your request for my opinion, which you 
state as follows: 

"The Board of Trustees [of a county tuber
culosis hospital) entered into a collective bar
gnining agreement with their employees which 
provides that the employees be entitled to time 
off with pay on certain holidays including Good 
Friday. Also, the employees were granted time 
off without credit against sick leave on the day 
of the funeral of a member of their family. 

"Since the time of entering into this 
agreement with their employees, it has been 
called to the attention of the Board that such 
time off allowances are not specifically granted 
under existing State statutes. The Trustees, 
therefore, would like your opinion as to whether 
they may honor their agreement with their employees 
and grant the time off set out in their agreement 
even though there is no specific statute which 
provides for a Good Friday holiday or provides 
for time off by reason of a funeral in the family." 

The important role of labor organizations in representing the 
interests of employees of the State and its political subdivisions 
and instrumentalities, has been recognized by legislative enactment 
authorizing the checkoff of dues of such organizations from the 
wages of public employees. Section 9.41, Revised Code. In context 
with that general role of an organization, your question involves 
the power of the public employer to agree with such organization 
respecting certain financial fringe benefits for the employees, 
namely, the fringes ordinarily referred to as holiday pay and funeral 
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leave. For clarity, I will discuss the question of holiday pay first 
and in greater detail. 

Holidays are listed and provided for generally as to regular 
employees in the county service by Section 325.19, Revised Code, 
which, in pertinent part, is as follows: 

"In addition to such vac~tion leave, such 
county employee, working on a per diem basis, 
hourly basis, or salary basis, is entitled to 
eight hours of holiday pay for New Year's Day, 
Washington-Lincoln Day, Memorial Day, Indepen
dence Day, Labor Day, Columbus Day, Veterans' 
Day, Thanksgiving Day, and Christmas Day, of 
each year on and after January 1, 1971, if he 
is a regular employee with at least six months 
full-time county service prior to the month 
when such holiday occurs, except that interruption 
of service due to illness or injury caused or 
induced by the actual performance of official 
duties and not by an employee's negligence shall 
not affect such employee's right to holiday pay. 
Holidays shi4ll occur on the days specified in 
section 1.14 of the Revised Code. In the event 
that any of the aforesaid holidays fall on 
Saturday, the Friday immediately preceding shall 
be observed as the holiday. In the event that 
any of the aforesaid holidays fall on Sunday, the 
Monday immediately succeeding shall be observed 
as the holiday. If an employee's work schedule 
is other than Monday through Friday, he is en
titled to holiday pay for holidays observed on 
his day off regardless of the day of the week on 
which they are observed." 

(There is no reason to doubt but that such language applies to 
employees of a county tuberculosis hospital, Section 339.33, 
~.) 

Good Friday is omitted from the holidays listed above. The 
precise question here, therefore, is whether or not the list is 
intended to be a minimum holiday allowance or a maximum one. 

One of my predecessors has held that a public office might 
be closed on a legal holiday, i.e., Columbus Day, as defined in 
Section 5.21, Revised Code, and listed in Section 1.14, Revised 
Code, and employees be paid therefor, even though the holidays 
listed at that time in Section 325.19, supra, omitted Columbus 
Day (Opinion No. 65-217, Opinions of the Attorney General for 1965, 
dealing with the form of statute at 131 Ohio Laws, 220, 221). In 
effect, it was his view that the list contained in Section 325.19, 
supra,was a minimum holiday allowance. 

That Opinion rested on the views expressed in Opinion No. 
3480, Opinion~ of the Attorney General for 1954, which dealt 
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with the right of public officers to initiate closing of their 
offices in keeping with changing community patterns. It was held 
there that a public officer could close the office on saturday and, 
indeed, on Wednesday or Thursday afternoon. While no specific 
consideration was given to employee compensation as a result of such 
closing, there would appear to have been no doubt about the con
tinuance of the regular wage or salary allowance. A reduction of 
hours without change of weekly or monthly compensation, however, is 
either an increase in hourly rate or the addition of a fringe bene
fit of time paid for but not worked. 

My immediate predecessor reached a similar result respecting 
pay for holidays not listed in Section 325.19, supra, by pointing 
to the statutory right and duty of the public employer to "fix the 
compensation" of his employees, within the limits of appropriated 
funds. Opinion No. 69-134, Opinions of the Attorney General for 
1969. 

In the last cited Opinion, my predecessor quoted with 
approval from Opinion No. 1405, Opinions of the Attorney General 
for 1964, as follows: 

"'I can conceive of no reason why county employees 
may not be paid an overtime rate or be given compensa
tory time off for time worked in excess of an established 
work week or work day so long as such overtime rate or 
compensatory time off is part of a uniform plan.'" 

The latter Opinion approved the payment of overtime and allowance 
of compensatory time off when overtime was worked. 

This viewpoint was reasserted last in Opinion No. 70-012, 
Opinions of the Attorney General for 1970, approving pay for legal 
holidays not listed in Section 325.19, supra. 

The foregoing Opinions establish that not only legal holidays 
may be observed and pay allowance made, whether or not also listed 
in Section 325.19, supra, but that considerable latitude is afford
ed the officers of the county service to prescribe and adjust 
wo::king time and pay allo111<1nces for time not worked. 

Boards of trustees of county tuberculosis hospitals, just as 
sheriffs, are delegated the power (through Section 339.33, Revised 
Code, giving them"* * * all the powers conferred by sections 339.21 
to 339.30, inclusive, of the Revised Code, upon the board of 
trustees of a district hospital* * *") to appoint and fix the com
pensation of nurses and other employees. such power is delegated 
by Section 339.30, Revised Code, which, in pertinent part, is as 
follows: 

"Upon the recommendation of the admini
strator, the board of trustees shall appoint a 
medical director unless the administrator has 
also been appointed as medical director, and 
other physicians and nurses for service within 
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and outside the hospital, and such other em
ployees as are necessary for the proper opera
tion of the hospital, and shall fix their 
compensation." 

2-140 

Statutory recognition is also given to the need for flexible 
compensation policies on the part of a hospital board in order 
to attract and hold professionaL and other trained personnel, 
classes of employees in such generally acknowledged short supply 
currently as to threaten crisis in health care for the general 
public. Section 339.33, supra, allows the establishment of 
vacation leave policies for employees of such hospitals, in 
excess of those prescribed for other employees in the county 
service, in order to be competitive in the health care labor 
market. Such provision is as follows: 

"* * * * * * * * * 
"Notwithstanding section 325.19 of the Revised Code, 

the board of trustees of a county tuberculosis hospital 
may grant to its full-time employees, including full-time 
hourly rate employees, after service of one year such 
additional vacation leave with full pay as the board deter
mines to be customary and usual in the hospital field in 
its community. 

"* * * * * * * * *" 

It is possible to argue that the flexibility of a board of 
trustees of a county tuberculosis hospital in establishing compen
sation policies is limited in substantial part to vacation allow
ances because that area has been singled out for mention. Taking 
that specific provision together with the generally broad powers 
of officers in the county service, as established by my predecessors, 
however, such restrictive interpretation is not warranted. Rather, 
the powers of such officers must be liberally construed to permit 
flexibility and adjustment to customs and practices in related in
stitutions just as county officers generally were held to possess 
authority to adjust to office closing practices in their localities. 
Opinion No. 3480,supra. 

I must conclude, therefore, that a board of trustees of a 
county tuberculosis hospital has power to prescribe and make pay 
allowance for holidays other than those listed in Section 325.19, 
supra. It goes almost withot1t saying that such power is not un
limited but, as is required of all public officers, must be 
exercised with sound and prudent judgment. Since such power is 
vested in the board, it necessarily follows, also, that, in dealing 
with an organization of its employees, it may agree with the organiza
tion on the manner of exercising the power. 

Your second question deals with an allowance of time off on 
the day of the funeral of a member of an employee's family, with
out charging such time against sick leave. 
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Sick leave for all state, county and municipal employees and 
some employees of boards of education is established by Section 
143.29, Revised Code, and allowance for funeral leave is expressly 
included as a charge against sick leave. In pertinent part, that 
language is as follows: 

"Each employee, whose salary or wage is paid in 
whole or in part by the state, each employee in the 
various offices of the county service and municipal 
service, and each employee of any board of education 
for whom sick leave is not provided by section 3319.141 
[3319.14.1] of the Revised Code, shall be entitled for 
each completed eighty hours of service to sick leave 
of four and six-tenths hours with pay. Employees may 
use sick leave, upon approval of the responsible ad
ministrative officer of the employing unit, for absence 
due to personal illness, injury, exposure to contagious 
disease which could be communicated to other employees, 
and to illness, injury, or death in the employee's 
immediate family. Unused sick leave shall be cumulative 
up to one hundred twenty work days, unless more than 
one hundred twenty days are approved by the responsible 
administrative officer of the employing unit.* * * 
This section shall be uniformly administered as to 
employees in each agency of the state government by 
the director of state personnel. No sick leave may 
be granted to a state employee upon or after his retire
ment or termination of employment." 

The language makes clear that uniformity of application is 
required only as to employees in the state government. Comparable 
provision of the General Code was said by one of my predecessors 
to create a floor under sick leave allowance and was not intended 
to create a ceiling. Opinion No. 266, Opinions of the Attorney 
General for 1951, page 117. Subsequent Opinions of the Attorney 
General have tended to restrict the discretion of local governmental 
authorities but have not expressly grappled with the reasoning of 
the earlier one. See Opinion No. 1057, Opinions of the Attorney 
General for 1964 (discussing Section 143.29, supra,but allowing 
religious holiday pay under statutes pertaining to boards of educa
tion): Opinion No. 69-070, Opinions of the Attorney General for 
1969 (disallowing paid time off to teachers for injuries caused 
by student assault): and Opinion No. 69-077, Opinions of the 
Attorney General for 1969 (disallowing pay for sick leave to one 
employee in excess of the amount theretofore earned). All of the 
three Opinions seem to follow a philosophy of Section 143.29, supra, 
somewhat different from that set out above, but the first two either 
held or suggested alternative means of compensation and the third 
apparently dealt with an individual case and did not deal with a 
general policy. (Compare Opinion No. 500, Opinions of the Attorney 
General for 1963.) 

In the question present, the funeral leave is not chargeable 
to sick leave even though the sick leave provision of Section 
143.29, supra, does provide for funeral leave. Thus, the question 
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is not strictly a matter of sick leave but is a different aspect of 
the authority of local government officers to prescribe working time 
and compensation, as discussed above with respect to holidays. The 
discussion of the first question, therefore, is equally applicable 
here. 

In each case, holiday and funeral leave, the statutory pro
v1s1ons must be read as assuring employees of minimum fringe 
allowances, without being deemed to restrict the power of local 
officials to exercise prudent judgment. Because of the provisions 
applicable to municipalities, Article XVIII of the Ohio Constitution, 
I do not indicate that such conclusion is uniformly applicable to 
employees in the municipal service. See Opinion No. 266, supra, 
and Opinion No. 500, supra. 

I must therefore conclude that the allowance of funeral leave 
not chargeable to sick leave, restricted to a short period of 
time, such as you describe, is a matter within the sound discretion 
of the board of trustees to establish. 

Before concluding, it should be noted that the leading Opinions 
I rely on in answering both of your questions, i.e., Opinion No. 
3480, supra, and Opinion No. 266, supra, were-rendered by one 
Attorney General, now Chief Justice of The Supreme Court of Ohio, 
Opinions that in both instances reflect a penetrating analysis of 
the problems of local government officials. 

In specific answer to your question, it is my opinion, and 
you are so advised: 

1. A board of trustees of a county tuberculosis hospital 
may agree with an organization of its employees to provide them 
time off with pay on a day declared in the agreement to be a holiday, 
such as Good Friday, and 

2. A board of trustees of a county tuberculosis hospital may 
agree with an organization of its employees to grant an employee time 
off, without charge against sick leave, on the day of the funeral of 
a member of such employee's family. 

OPINION NO. 71-043 

Syllabus: 

A board of education of a local school district may issue 
"contracts" to school personnel for the ensuing year, even though, 
to the board's knowledge, the estimated income will be less than 
the total amount of said contractual obligations. 
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To: Robert D. Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: William J. Brown, Attorney General, August 20, 1971 

I am in receipt of your request for my opinion, which you 
state as follows: 

"The estimated income for the calendar year of 
197J will be less than the amount necessary to meet 
contractual obligations for all school personnel, 
both certified and non-certified, for the calendar 
year 1971. 

"Is it possible for said school system [Grand 
Valley Local School] to issue contracts for the en
suing year, knowing that the estimated income will 
be less than the amount of said contractual obligations?" 

It appears from other statements in your letter that the 
board has obtained advances on the school foundation program 
payments. Amended Substitute House Bill No. 1023: 133 Ohio Laws, 
2895, 2898. I conclude therefore that extraordinary procedures 
have been exhausted and that your question is confined to the 
budgeting rules applicable to school boards. These are regulated 
under the Budget Commission provisions, Section 5705.27 et seq., 
Revised Code. 

Section 5705.39, Revised Code, in pertinent part, is as 
follows: 

"The total appropriations from each fund shall 
not exceed the total of the estimated revenue avail
able for expenditure therefrom, as certified by the 
budget commission,***·" 

Section 5705.41, Revised Code, is, in part, as follows: 

"No subdivision or taxing unit shall' 

"(A) r4ake any appropriation of money except 
as provided in sections 5705.0J to 5705.47, in
clusive, of the Revised Code:* * * 

"(B) Make any expenditures of money unless 
it has been appropriated as provided in such sec
tions: 

"* * * * * * * * * 
"(D) Make any contract or give any order 

involving the expenditure of money unless there 
is attached thereto a certificate of the fiscal 
officer of the subdivision that the amount re
quired to meet the same, or in the case of a 
continuing contract to be performed in whole, or 
in part, in an ensuing fiscal year, the amount 
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required to meet the same in the fiscal year in 
which the contract is made, has been lawfully 
appropriated for such purpose and is in the 
treasury or in process of collection to the 
credit of an appropriate fund free from any 
previous encumbrances.* * * 

"* * * * * * * * * 
"* * * 'Contract' as used in this section 

excludes current payrolls of regular employees 
and officers. 

"* * * * * * * * *" 

2-144 

A school district is a subdivision 
See Section 5705.29, Revised Code. 
expend only such money as has been 
appropriate more than the total of 
for expenditure. 

to which such provisions apply. 
Thus, a school district may 

appropriated and may not 
the estimated revenue available 

As to contracts with school personnel, one of my predecessors, 
in Opinion No. 1261, Opinions of the Attorney General for 1927, 
held, in Syllabus No. 5, as follows: 

"The statutory requirement that no contract 
shall be entered into by any subdivision until 
the fiscal officer has certified that the money 
for the payment thereof is in the treasury or in 
the process of collection, has no application to 
the contract of employment between boards of edu
cation and the teachers of the district." 

In discussing the matter, he said, at page 2261, as follows: 

"A consideration of this language [Section 
5705.41 (D), Revised Code] together with the entire 
provisions of the Act discloses that it was the 
intention of the legislature that the term 'contract' 
as used in that section should not be applied to the 
contract of employment of the regular employes and 
officers who were paid by current payrolls. There
fore, even though the teachers are employed by con
tract as specifically provided for by law, they are 
placed in the same class as other employes and the 
provision that the money must be appropriated 
before the contract is entered into has no 
more application to such teachers than it has 
to other employes.* * *" 

In accord, are Opinion No. 4872, Opinions of the Attorney General 
for 19327 ~ v. Brewster Village School District, 29 N.P. (n.s.) 
134 (1932)7 ~ v. Board of Education, 8 Ohio C.C.R. (n.s.) 305 
(1906) • The same is true, of course, respecting contracts of non-
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teaching employees, as regulated under Secti-on 3319.081 et seg., 
Revised code. See Opinion No. 71-021, Opinions of the Attorney 
General for 1971. 

Thus, the board of education may not expend or obligate 
itself to expend more than its budgeted income for a year and 
that the execution of "contractsa for personal service of teachers 
and nonteaching personnel does not constitute the creation of an 
obligation to expend more than the budgeted income. Accordingly, 
a school board may issue contracts to school personnel even though 
the estimated income will be less than the total amount of com
pensation called for in such contracts. 

While not expressly involved in your question, your attention 
is directed to the provisions of Section 5705.46, Revised Code, 
which are, in part, as follows: 

a* * *The total expenditures for such purpose 
[payment of current payrolls] during the first half 
of any fiscal year shall not exceed six tenths of the 
appropriation therefor, unless the taxing authority 
of such subdivision, by a three-fourths vote of all 
the members, waives such limitation.* * •• 

Under those provisions the board must take affirmative action 
by three-fourths vote of its members if the school is intended to 
be operated continuously until the funds are depleted. When 
depleted, of course, the employment relationship becomes altered 
to the extent that no further payments for personal service may 
be made, or, in other words, a layoff becomes mandatory. 

In specific answer to your question, it is my opinion, and 
you are so advised that a board of education of a local school 
district may issue "contracts" to school personnel for the ensuing 
year, even though, to the board's knowledge, the estimated income 
will be less than the total amount of said contractual obligations. 

OPINION NO. 71-044 

Syllabus: 

A municipality may not make an outright, unrestricted gift 
of funds to a nongovernmental organization, regardless of whether 
or not such organization may be generally engaged in performing 
a beneficial, public purpose. 

To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, August 24, 1971 

I am in receipt of your request for my opinion, which 
you state, in part, as follows: 
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"The City of Upper Arlington wishes your 
opinion as to whether or not it may donate 
public funds to the Columbus Zoological Park 
Association, which is in need of financial as
sistance. The 'Association' is a non-profit 
corporation operating and managing the Columbus 
Zoo for the City of Columbus. 

"May a municipality operating under char
ter donate public funds to a private non-profit 
corporation which manages and operates a zoo 
for another municipality?" 

2-146 

From the materials submitted with your request, it appears 
that the City of Upper Arlington wishes to donate funds to an 
association organized not for profit, that operates the Columbus 
Zoo under contractual arrangements with the City of Columbus. 
(No question is involved respecting the City of Columbus.) 
Nothing appears in the materials to indicate that the proposed 
donation is restricted in any way but, rather, appears to be a 
complete and unconditioned grant of public funds to a corpora
tion. not for profit, whose purposes may be characterized as of a 
charitable, public purpose type. 

Restrictions on grants of state funds were explored gen
erally in the various opinion filed in State, ex rel. v. 
Defenbacher, 164 Ohio St. 142 (1955), where the issues were 
considered from a variety of perspectives. The decision al
lowed the payment of state money to various veteran's organi
zations pursuant to provisions of the state appropriation act. 
Four of the judges entertained doubt concerning the unconsti
tutionality of the grant and, accordingly, upheld the consti
tutionality of it. No purpose would be served here by extensive 
analysis of the various views expressed. Certain conclusions, 
however, may be drawn with reasonable certainty. 

First, the grants involved were made by Act of the General 
Assembly. While the minority felt the grants could only be made 
pursuant to specific legislation, the majority expressed the view 
that the appropriation act alone was sufficient. 

Second, some public purpose must be served by the grants. 
The majority felt the recited purpose of "rehabilitation of war 
veterans and for the promotion of patriotism" was sufficient. 

Third, some limitations on the use of the funds must be 
specified in order to insure they are used for a public purpose. 
The majority felt that the semi-annual reports of expenditures 
required as a condition of further expenditures was satisfactory. 

Fourth, the language of the majority indicates that the ex
treme limit on grants of public funds was not only explored but 
had been reached in that case. 

All the judge~ agreed that public moneys could be used 
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only for a public purpose. That doctrine rested on Article 
VIII, Section 4, Ohio Constitution, applicable to the state it
self, which is as follows: 

"The credit of the state shall not, in 
any manner, be given or loaned to, or in aid 
of, any individual association or corporation 
whatever: nor shall the state ever hereafter 
become a joint owner, or stockholder, in any 
company or association in this state, or else
where, formed for any purpose whatever." 

State, ex rel. Leaverton v. Kerns, 104 Ohio St. 550 (1922), 
had held that such provision does not prevent grants being made 
to corporations or associations not for profit where the purpose 
of the grant is a public one. Neither the majority nor minority 
in Defenbacher, supra, entertained any doubt about the correct
ness of that holding. Donees of public funds therefore are not 
restricted as to type of organization by the above quoted pro
vision, with the exception of private business entities. The 
grant itself, however, must be made for a public purpose. Both 
majority and minority also concurred in the view that some 
control must be imposed to give reasonable assurance that the 
funds are actually used for the granted purpose. See, also, 
McGuire v. Cincinnati, 35 Ohio L. Abs. 423, 424 (1941). 

As heretofore stated, Defenbacher, supra, relates to the 
limitation on state power. It has been discussed extensively, 
ho\'Tever, because of the analyses contained in the various opin
ions. Such analyses are appropriate, also, to the restrictions 
on municipalities, as contained in Article VIII, Section 6, Ohio 
Constitution, which is as follows: 

"No laws shall be passed authorizing any 
county, city, town or township, by vote of its 
citizens, or otherwise, to become a stockholder 
in any joint stock company, corporation, or as
sociation whatever: or to raise money for, or 
to loan its credit to, or in aid of, any such 
company, corporation, or association: provided, 
that nothing in this section shall prevent the 
insuring of public buildings or property in 
mutual insurance associations or companies. 
Laws may be passed providing for the regulation 
of all rates charged or to be charged by any 
insurance company, corporation or association 
organized under the laws of this state, or doing 
any insurance business in this state for profit. 
(As amended September 3, 1912.)" 

That provision has also been construed to require funds to be used 
for a public purpose. Bazell v. Cincinnati, 13 Ohio St. 2d 63 
(1968): State, ex rel. McElroy v. Baron, 169 Ohio St. 439 (1959): 
State, ex rel. Gordon v. Rhodes, 156 Ohio St. 81 (1951). Those 
cases were concerned with publicly owned property and not the 
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grant of funds. In light of the similar language used by the 
Supreme Court as to both Sections 4 and 6, supra, and the evident 
similarity of purpose of the two Sections, it is reasonable to con
clude that the legal principles applicable to the state with res
pect to grants of funds are equally applicable to municipalities. 

The cases cited above with respect to municipalities, 
accorded the legislative authorities thereof wide latitude in 
determining that the projects they desired to foster were in the 
public interest, latitude substantially as broad as that accorded 
the General Assembly in Defenbacher, supra. 

Applying these principles to the subject matter of your ques
tion, it may be concluded that the grant of funds by a city to a 
corporation not for profit is not objectionable. State, ex rel. 
v. Kerns, supra: State, ex rel. v. Defenbacher, supra. Likewise, 
the fostering of a zoo is a public purpose and the grant of funds 
for that purpose is not objectionable. McGuire v. Cincinnati, 
supra. (Since the type of legislative source for the proposed 
donation is not described in your request, i.e., charter, legis
lative ordinance or appropriation, it is not necessary here to 
consider more than the standards applicable to a donation.) 

This leaves for consideration the third element, that some 
limitations must be imposed in order to assure that the funds are 
actually used for the prescribed purpose. Absent such limitation, 
the recipient could use the funds in some way not directly con
nected with the public purpose, e.g., as a bonus to the chief ad
ministrative employee. Put in other terms, the existence of the 
limitation sets a standard. The standard may then be enforced by 
the donor by appropriate devices, such as reports, audits, etc. 
In this respect, I believe the donation involved here fails in 
meeting the necessary standards for grant of public funds. That 
conclusion rests on my understanding that the City of Upper 
Arlington proposes to make an outright, unrestricted gift of 
funds to the Columbus Zoo Association. 

In specific answer to your question, it is my op1n1on and 
you are so advised that a municipality may not make an outright, 
unrestricted gift of funds to a nongovernmental organization, 
regardless of whether or not such organization may be generally 
engaged in performing a beneficial, public purpose. 

OPINION NO. 71-045 

Syllabus: 

1. A township may contract with a municipality under Sec
tion 505.441, Revised Code, for police protection and for 
additional police protection, notwithstanding that the two 
entities may be situated in different counties. 
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2. The board of trustees of a township may contract with 
a municipality under Section 505.50, Revised Code, for ad
ditional police protection for a police district, notwithstand
ing that the township and the municipality may be situated 
in different counties. 

3. A township police district may cover only a part of 
a township, a part to be determined by the exercise of sound 
good faith judgment by the township trustees. 

4. The cost of police protection and additional police 
protection provided by action of a township under either 
Section 505.441 or Section 505.48 et seq., Revised Code, may 
not be met by contributicns by residents, whether contractual 
or volu~tary, but must ba borne from public tax derived 
revenues. 

5. A township police district may not obtain all police 
protection by contract with a municipality but may obtain 
additional police protection under such contract, after pro
viding directly for basic police protection through the em
ployment of a chief of police, necessary patrolmen and the 
acquisition of police equipment. 

To: Daniel T. Spitler, Wood County Pros. Atty., Bowling Green, Ohio 
By: William J. Brown, Attorney General, August 25, 1971 

I have before me your request for my opinion which you 
phrase as follows: 

"Our office has been asked for an opinion 
on whether a municipal corporation has authority 
to provide police protection outside its corp
orate boundaries if the municipal corporation is 
in one county and the township, which protection 
is to be provided, is located in another. 

"We would also like to know whether under 
Ohio Revised Code Section 505.48, et al., Police 
Districts, can be composed of a very irregular 
area. In other words farm land to pay a small 
amount (per acre) than a $35,000 home on 1/2 
acre. 

"A final question relates to Section 505.51 
and is whether the board of trustees of a town
ship police district can contract with a munic
ipal corporation and with private individuals to 
share all expenses of police protection within 
that district or whether a tax levy must be au
thorized. In the alternative, if you can suggest 
a better method of financing the above police dis
trict, we would appreciate your suggestions." 
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I understand your questions to be: 

1. May a township contract with a municipality for police 
protection when the two are in different counties? 

2-150 

2. May a township police district be an irregular area, 
less than the whole township? By "irregular" I understand you 
to mean a contiguous area that might have an irregular perimeter, 
in order, for example, to bound a residential area in an other
wise rural township. 

3. May the operating cost of a township police district be 
borne by arrangements with residents of the district, or 

4. Must the operating cost of the district be borne ex
clusively from a tax levy in the district? 

5. An implied question appears to be whether or not all of 
the police protection in a township police district may be ob
tained by contract with a municipality? 

In addition to the police constables, authorized under 
Chapter 509, Revised Code, a township may procure police pro
tection in one of two ways. 

Pursuant to Section 505.441, Revised Code, a township may 
contract with a municipality, one or more other townships, or 
county sheriffs for the purpose of obtaining police protection, 
or additional police protection. The pertinent provisions of 
that Section are as follows: 

"In order to obtain police protection, or 
to obtain additional police protection in times 
of emergency, any township may enter into a con
tract with one or more townships, municipal 
corporations, or county sheriffs upon such terms as 
are agreed to by them, for services of police de
partments or use of police equipment, or the inter
change of the service of police departments or use 
of police equipment within the several territories 
of the contracting subdivisions, if such contract 
is first authorized by respective boards of township 
trustees or other legislative bodies. 

ll'ft * * * * * * * * 
"Such contract may provide for a fixed an

nual charge to be paid at the time ag=eed upon and 
stipulated in the contract." (Emphasis added) 

It appears that such contract contemplates protection for 
the entire township. 

Alternatively, the board of township trustees may create a 
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township police district, pursuant to Section. 505.48, Revised Code, 
which is as follows: 

"The trustees of any township may, by reso
lution adopted by two-thirds of the members of 
the board, create a township police district 
comprised of all or a portion of the unincorp
orated terriotry of the township as the resolu
tion may specify. If the township police dis
trict does not include all of the unincorporated 
territory of the township, the resolution creating 
the township police district shall contain a 
complete and accurate description of the terri
tory of the district. The territorial limits 
of the township police district may be altered 
by a resolution adopted by a two-thirds vote of 
the board of trustees at any time one hundred 
twenty days after the district has been created 
and is operative. A township police district 
comprising only a part of the unincorporated 
territory of the township shall be given a sep
arate and distinct name in the resolution au
thorizing its creation." 

In contrast to the arrangements provided for in Section 505.441, 
supra, a police district may cover all or only part of a township. 

Once a township police district has been created, the board 
of township trustees is authorized, under the provisions of Sec
tion 505.49, Revised Code, to appoint the number of men needed 
to provide such protection and to adopt rules and regulations 
necessary for the or.0r.ation of the district. Section 505.49, 
supra, reads, in pertinent part, as follows: 

"The township trustees by a two-thirds 
vote of the boa~d may adopt rules and regula
tions necessary for the operation of the town
ship police district, including a determination 
of the qualifications of the chief of police, 
patrolmen, and others to serve as members of 
the district police force. 

"The township trustees by a two-thirds 
vote of the board shall appoint a chief of 
police for the district, determine the number 
of patrolmen and other personnel required by 
the district, and establish salary schedules 
and other conditions of employment for the em
ployees of the township police district. The 
chief of police of the district shall serve at 
the pleasure of the township trustees and shall 
appoint patrolmen and such other personnel as 
the district may require, subject to the rules, 
regulations. and limits as to qualification. 
salary ranges, and numbers of personnel estab-
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lished by the township board of trustees. The 
township trustees may include in the township 
police district and under the direction and 
control of the chief of police, any constable 
appointed pursuant to section 509.01 of the Re
vised Code, or designate the chief of police 
or any patrolman appointed by him as a constable, 
as provided for in section 509.01 of the Revised 
Code, for the township police district. 

"* * * * * * * * ... 

2-152 

Furthermore, in addition to contracting to purchase necessary 
police equipment, separately or together with another township, the 
board of township trustees may obtain additional police protection 
with respect to the police district, through contract with one 
or more townships, a municipal corporation, or the county sheriff. 
These authorizations are provided for in Section 505.50, Revised 
Code, which, in pertinent part, is as follows: 

"The township trustees may purchase or other
wise acquire such police apparatus, equipment, in
cluding a public communications system, or materials 
as the township police district requires and may 
build, purchase, or lease such building or buildings 
and site thereof as are necessary for the operations 
of the district. 

"The boards of trustees of any two or more 
contiguous townships, may, by joint agreement, 
unite in the joint purchase, maintenance, use, and 
operation of police equipment, for any other police 
purpose designated in sections 505.48 to 505.55, 
inclusive, of the Revised Code, and to prorate the 
expense of such joint action on such terms as are 
mutually agreed upon by the trustees in each af
fected township. 

"The board. of t-rustees of any township mav 
enter into a c~ntra~t with one or more townships, 
a municipal corporation, or the county sheriff upon 
such terms as are mutually agreed upon for the pro
vision of additional police protection services 
either on a. requle.r basis or for additional pro
tection in times of emergency. Such contract shall 
be agreed to in each instance by the respective 
board or boards of township trustees, the county 
commissioners, or the legislative authority of the 
municipal corporation involved. such contract may 
provide for a fixed annual charge to be paid at the 
time agreed upon in the contract. 

''It * * * * * * * ... 
(Emphasis added) 
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It is noteworthy that the services to be obtained under such 
contract may be for additional police protection only, in con
tradistinction to the contract authorized under Section 505~441, 
supra, which may call for either primary or additional protection. 

As appears to be true in the case of contracts entered into 
pursuant to Section 505.441, supra, the expenses of a township 
police district, embracing all of the territory of the township, 
may be covered by monies taken from the township general fund. On 
the other hand, where a police district contains only a portion of 
the township. funds from the township general fu.nd cannot be used 
to finance such a district. Opinion No. 1255, Opinions of the 
Attorney General for 1964. Syllabus No. 1 of that Opinion is as 
follows: 

"When a township police district is created 
by a board of trustees pursuant to Section 505.48, 
Revised Code, and such district does not include 
all of the township territory, no portion of the 
expenses of the district in providing police pro
tection may be paid out of general funds of the 
township. * * *" 

Operating costs of a police district may be financed by a 
property tax on the property in the district, pursuant to Section 
505.51, Revised Code, which is as follows: 

"The board of trustees of a township police 
district may levy a tax upon all of the taxable 
property in the township police district pur
suant to sections 5705.19 and 5705.25 of the Re
vised Code to defray all or a portion of expenses 
of the district in providing police protection." 

Acquisition of capital items may be financed under Sections 
505.52 and 505.53, Revised Code, which are not necessary to quote 
here. 

On the basis of the foregoing general principles, I now 
turn to your specific questions. 

1. As to the power to contract with a municipality in 
another county, the language of Section 505.441, supra, would 
seem to interpose no bar. It authorizes a town~hip to contract, 
for example, with "one or more*** county sheriffs." Obviously, 
contracts with more than one sheriff must bind an official in 
another cou . .''lf:y. 

It is ·t.rue, on the other hand, that the 011li.Dsion of express 
authority to contract across the county line ml.ght b2 taken to be 
a restrictiou, when contrasted with other express authorization, 
such as that in Section 513.07, Revised Code, dealing with joint 
township hospitals. As to such hospitals, however, other officials 
in the different counties may be affected in their duties, e.g., 
two county auditors (Section 513.13, Revised Code) and express au-
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thorization for cross-county arrangements, therefore, would be 
included. Here, no involvement of public officers or bodies other 
than the contracting parties is directly affected. Express mention 
of the power to cross county lines, therefore, is not required. 
Under these circumstances, it would be more reasonable to conclude 
that the legislature would have limited the authority to contract 
to the same county if this had been its intent. Silence, there
fore, may be taken as permission to cross county lines in this 
situation. 

Two more points warrant mention. First, no public purpose 
could be served by a construction that would bar a township 
adjacent to a municipality situated in the neighboring county 
from contracting for the city police protection, and, as indicated 
above, I find no ancillary relationships that would be adversely 
affected by such contract. Second, it is noteworthy that my 
predecessors, in dealing with contracts for fire protection under 
similar provisions of Section 505.44, Revised Code, barred con
tracts that crossed state lines but did not deem the implicit 
county line problem of sufficient importance to mention. Opinion 
No. 292, Opinions of the Attorney General for 1957: Opinion No. 
2036, Opinions of the Attorney General for 1961. Thus, they felt 
that fire protection contracts might cross county lines. 

There seems to be no substantial reason, therefore, that a 
single county restriction should be implied in relation to con
tracts for police protection, whether entered into under Section 
505.441, supra, or Section 505.50, supra. It follows that a 
township may enter into a contract under either Section with a 
municipal corporation located in another county. 

2. Your second inquiry relates primarily to the possible 
boundaries of a township police district created pursuant to 
Section 505.48, supra. Although the statute clearly includes pro
visions that must be followed if a proposed police district is to 
contain only a portion of a township, it includes no express 
restrictions concerning either its size or shape. The physical 
composition of the district apparently rests entirely with the 
sound, good faith discretion of the board of township trustees. 

3. and 4. I find no statutory or other authority permitting 
financial support of the police protection available under Sec
tion 505.441, supra, or Sections 505.48 to 505.50, supra, through 
contributions, contractual or voluntary, by the residents benefit
ing from such protection. Costs under either type of statutory 
authorization can be paid from the township general fund where 
protection is being afforded to the entire township. Where a 
police district covers less than the township, however, such costs 
must be covered through a tax levy under Section 505.51, supra. 
Such levy is also available to support the district where the 
district includes the entire township. 

Contructual arrangements, such as you appear to contemplate, 
can be made between freeholders and special constables appointed 
by a county judge, of course (Sections 1907.201 and 1907.211, 
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Revised Code). but no township. municipality or township police 
district is involved in such arrangements. That sort of protection. 
accordingly, is not discussed herein. 

5. As heretofore indicated, "additional police protection" may 
be obtained l:.y contract with ether government agencies for a town
ship police district. Additional protection is that needed after 
the employment of the chief of police and patrolmen (Section 505.49, 
Revised Code) and the pUL·cha~e of police equipment (Section 505.50, 
supra). In other words, the creation of a police district con
templates the creation of police protection as a direct and im
mediate function thereof. It follows that all police protection 
for the di5trict may not be obtained by contract, merely "addi
tional" protection. 

Under Section 505.441, supra, however. police protection 
for the e~tire township may be obtained by contract. Such con
tract do~s not pre3Uppose the creation of a police district but 
may ba entered into by the board of township trustees acting in 
that capacity. 

In specific answer to your requ~st, it is my opinion, and 
you are so advised: 

1. A township may contract with a municipality under Section 
505.441, Revised Code, for police protection and for additional 
police protection, notwithstanding that the two entities may be 
situated in different counties. 

2. The board of trustees of a township may contract with a 
municipality under Section 505.50, Revised Code, for additional 
police protection for a police district, notwithstanding that 
the township and the municipality may be situated in different 
counties. 

3. A township police district may cover only a part of a 
township. a. part to be determined by the exercise of sound good 
faith judgment by the township trustees. 

4. The cost of police protection and additional police pro
tection provided by action of a township under either Section 
505.441 or Section 505.48 et seq •• Revised Code, may not be met 
by contributions0 by residents. whether contractual or voluntary. 
but must be borne from public tax derived revenues. 

5. A township police district may not obtain all police pro
tection by contract with a municipality but may obtain additional 
police protection under such contract, after providing directly 
for basic police protection through the employment of a chief of 
police, necessary patrolmen and the acquisition of police equip
ment. 
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OPINION NO. 71-046 

Syllabus: 

The board of education has power to exclude a pregnant 
student, either married or unmarried, from participating in 
commencement exercises and extracurricular activities, to the 
same extent as it may exclude other students, where it reasonably 
finds in the exercise of sound judgment that there ~rould be a 
danger to the student's physical health or \-rell-being or where 
her presence is clearly a substantial disruptive influence upon 
the government of the school. 

To: Roy H. Huffer, Jr., Pickaway County Pros. Atty., Circleville, Ohio 
By: William J. Brown, Attorney General, September 1, 1971 

Your request for my opinion reads as follows: 

"What authority, if any, does a School Board 
have to exclude an unmarried pregnant girl from 
commencement or other extracurricular activities?" 

The necessary authority of a board of education of a local 
school district to adopt rules and regulations is found in Section 
3313.20, Revised Code, which reads, in part, as follows: 

"The board of education shall make such rules 
and regulations as are necessary for its government 
and the government of its employees and the pupils 
of the schools.* * *" 

Also, Section 3313.47, Revised Code, reads in part: 

"Each city, exempted village, or local board 
of education shall have the management and control of 
all of the public schools of ~1hatever name or character 
in its respective district.* * *" 

There is ample authority for the proposition that, in the 
exercise of the foregoing statutory po1r1ers, boards of education 
have been granted a wide area of discretion with which the courts 
will not interfere in the absence of a showing of an abuse of 
discretion. The Supreme Court has held that the authority con
ferred upon a board of education to adopt rules and regulations 
to carry out its statutory functions vests in the board a wide 
discretion, ~ v. Roper, 145 Ohio St. 240, 243 (1945); provided, 
of course, that specific statutory liMitations on the board's 
authority are not exceeded, Verberg v. Board of Education, 135 
Ohio st. 246 (1939). "The school laws must be liberally construed 
in order to carry out their evident policies and conserve the 
interests of the school youth of the state and any doubt must be 
resolved in favor of the construction that will provide a practical 
method for keeping the schools open and in operation." 48 0. Jur. 
2d 677; Rutherford v. Board of Education, 127 Ohio St. 81, 83 
(1933). 
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This principle has been applied recently to similar or 
related questions to that posed by your request. In State ex rel. 
Idle v. Chamberlain, 39 Ohio Op. 2d 262 (1961), the Cammon Pleas 
Court of Butler County, Ohio, said that the adoption of a regulation 
requiring a pregnant student to withdraw from school attendance 
does not constitute an abuse of discretion on the part of the 
board of education. In examining the reasonableness of the regula
tion, the Court emphasized the fact that the evidence showed that 
the student's further school attendance \'las denied in the interest 
of her physical well-being and not as a punitive measure. An 
excerpt from an Opinion of the Attorney General was quoted to point 
out that the "typical rough-and-tumble characteristic of children 
in high school might present a danger which a board of education 
might wish to avoid." Opinion No. 2147, Opinions of the Attorney 
General for 1961. Furthermore, the Court held that it would be 
reasonable for a board, having in mind that it serves the entire 
student body, to consider the effect that continued presence of a 
pregnant student in the classroom might have upon her fellow 
students. 

In State ex rel. Baker v. Stevenson, 27 Ohio Op. 2d 223 (1963), 
the Butler County Court of Common Pleas held that a school board 
rule precluding married students from engaging in extracurricular 
activities is not arbitrary, unreasonable, or an abuse of discretion. 

Your question has also been considered by two of my 
since the time of the Chamberlain case, supra, decision. 
2998, Opinions of the Attorney General for 1962, stated, 
348 and 349, as follo"t-lS: 

predecessors 
Opinion No. 

at pages 

"While pregnancy is a natural corollary to the 
married state, pregnancy in an unmarried student obviously 
presents a different situation. Nhere the unmarried 
student is concerned, the board of education might 
reasonably consider that the presence of the student 
could create an adverse effect on the morale of the 
student body, and might interfere with the proper 
discipline and government of the students. In such a 
case, I would consider it within the discretion of the 
board to adopt a rule barring such unmarried pregnant 
student from the activities here concerned, or from 
other activities of the school for that matter." 

In Opinion No. 120, Opinions of the Attorney General for 1963, 
the question of the extent to which a school board could prohibit 
an unwed mother from participating in extracurricular activities 
by rule or regulation was considered. The Syllabus of that Opinion 
reads as follO'I-7S: 

"Students' morals may properly be the basis for 
rules and regulations by a board of education for the 
government of the students, and the following extra
curricular activities may be the subject of such rules 
and regulations: athletic competition, musical organiza
tions, dramatics organizations and productions, social 
activities, class and school trips, cheerleading, class 
and school elective office, literary activities, military 
activities, service activities, scientific activities, 
scholastic activities, honor societies and honor organiza
tions." 

The question was also mentioned in Opinion No. 68-061, Opinions 
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of the Attorney General for 1968. That Opinion '1-Tas primarily concern
ed with the right of a board of education to expel an unmarried 
pregnant girl, and it concluded, after a review of the compulsory 
school laws, that the only statutory ground for expulsion of such 
a student is that continued attendance would be detrimental to 
her physical safety and well being. The Opinion did, however, refer 
to the authority of a board to place restrictions on regular attend
ance of such a student at classes and extracurr~cular aTI-arrs-as--
expressed in Opinion No. 2998, supra, and Opinion No. 120, supra, 
and it approved of the holdings-or-those prior Opinions in the 
following language: "Thus it has been established that a school 
can control and restrict the extra-curricular activities of a 
pregnant student." 

In 1968, the Supreme Court of the United States decided the 
closely related cases of Levy v. Louisiana, 391 U.S. 68 (1968) and 
Glona v. Araerican Guarantee Co., 391 U.S. 73 (1968). Although those cases dealt with the r~ghts of illegitimate children, their language 
and rationale are very helpful here. Mr. Justice Douglas, writing 
for the majority, addressed himself to the problem of the reasonable
ness of discretion. He condemned the Louisiana statutes in question 
by pointing out that, in effect, they relegated the illegitimate 
child to the status of a "nonperson" and continued by stating that 
"while a state has broad power when it comes to making classifications 
it may not draw a line which constitutes an invidious discrimination 
against a particular class." 

Those two opinions were carefully \-.rorded so as to leave no doubt 
that "reasonable classifications" become "invidious discriminations" 
only when no rational basis exists to connect the regulation and the 
end to be served. 

The Ohio court in the Chamberlain case, supra, recognized this, 
and the considerations due phys~cal health and well-being \~Tere there 
completely and correctly divorced from the category of punitive 
denial of rights. 

That is not to say, however, that the mother's rights are the 
only ones involved. The board is charged with the duty to provide 
education and concurrent \..rith that duty possesses the right to con
sider, as mentioned above, adverse effects upon the morale, dis
cipline, government, and morals of the students under its juris
diction and may promulgate rules and regulations necessary to control 
the same in order that it may carry out its duties. 

The extent of the discretion of the board of education in 
these matters was discussed in Tinker v. Des Moines Independent 
Community District, 393 U.S. 503, 39 S. Ct. 733 (1969). In that 
case, the Supreme Court noted that a disruptive influence in the 
school may properly be the subject of regulation. But the Court 
pointed out that "disruptive influence" means more than an action 
which does no more than arouse a controversy. It connotes actions 
or conditions which would clearly interfere with the work of the 
school, or impinge upon the rights of other students. 

Thus, a board has authority to adopt reasonable regulations. 
But it cannot adopt an arbitrary regulation, and it cannot enforce 
an otherwise reasonable regulation in an unreasonable manner. The 
Supreme Court said in the Tinker case, supra, as follm..rs: 

"* * liThe Court has repeatedly emphasized the 
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need for affirming the comprehensive authority of the 
States and of school officials, consistent with funda
mental constitutional safeguards, to prescribe and 
control conduct in the schools.* * * (Page 507) 

"* * * * * * * * * 
"[However] where there is no finding and no shO\oling 

that engaging in the forbidden conduct would 'materially 
and substantially interfere with the requirements of 
appropriate discipline in the operation of the school, • 
the prohibition cannot be sustained.* * * (Page 509) 

"* * * * * * * * * 
"If a regulation were [arbitrary and unreasonable], 

it \'IOuld be obvious that the regulation would violate the 
constitutional rights of students,* * *." (Page 513) 

If the board adopts such a regulation, the board must determine 
that such regulation serves the purpose reasonably and, in 
acting pursuant thereto, it must determine whether enforcement 
of the regulation is reasonable under the particular facts 
involved. 

In specific answer to your question, it is my opinion that 
the board of education has power to exclude a pregnant student, 
either married or unmarried, from participating in commencement 
exercises and extracurricular activities, to the same extent as 
it may exclude other students, where it reasonably finds in the 
exercise of sound judgment that there \'Tould be a danger to the 
student's physical health or well-being or where her presence 
is clearly a substantial disruptive influence upon the government 
of the school. 

OPINION NO. 71-047 

Syllabus: 

If individual employees of a school conducted by a county 
board of mental retardation have given authorization, the County 
Auditor may withhold the necessary portion of their salaries or 
wages in order to pay premiums to an authorized insurer under a 
tax·-deferred annuity program, and a group plan is not required. 

To: Harry Friberg, Lucas County Pros. Atty., Toledo, Ohio 
By: William J. Brown, Attorney General, September 1, 1971 

Your request for my opinion asks whether the County Auditor 
has authority: 

"* * *to ,.,.ithhold a part of the income of 
teachers in the Larc Lane School, ,.,.hich is op
erated by the County Board of Hcntal Retardation. 
The sums so \oJithheld shall be paid to an insurance 
company under a Tax Deferred Annuity Program, as 
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provided for in Section 403(B) of the 1954 Internal 
Revenue Code (as amended) • 

"This plan permits employees to authorize 
certain employers to \'tithhold part of their in
come for a Deferred Annuity Program. The part 
withheld and paid to an insurance company is not 
subject to income tax until the person retires. 

"We are writing to you to inquire if it is 
permissible for the County Auditor to enter into 
such a plan on behalf of school teachers employed 
by the County Board of r1ental Retardation, and pay 
withheld waqes to a selected insurance company." 

2-160 

The deduction of a portion of the salary or wages of public 
employees for insurance purposes is controlled by Section 3917.04, 
Revised Code, as amended in 1967. In pertinent part, it reads as 
follows: 

"If an employee* * *of an institution supported 
in whole or in part by public funds, * * * authorizes 
in writing the auditor* * * to deduct from his salary 
or wages the premium or portion thereof agreed to be 
paid by him to an insurer authorized to do business in 
the state for life, endowment, accident, health, or 
health and accident insurance, annuities, or hospitaliza
tion insurance, or salary savings plan, such* * *institution, 
* * *may deduct from his salary or wages such premium, 
or portion thereof, agreed to be paid by said employee, 
and pay the same to the insurer, provided that life, 
endowment, accident, health, health and accident, and 
hospitalization insurance is offered to the employee on 
a group basis and that at least ten per cent of the 
employees at [the] institution* * *voluntarily elect to 
participate in such group insurance. 

"The auditor* * *may issue warrants covering 
salary or wage deductions \'thich have been authorized 
by such employee in favor of the insurer and in the 
amount so authorized by the employee." 

Your letter states that the Larc Lane School is operated uy 
the Lucas C~unty Board of Mental Retardation. Such county boards 
of mental retardation are created pursuant to Section 5126.01, 
Revised Code. Furthermore, Section 5·126.03, Revised Code, provides, 
in pertinent part, that: 

"The boar.d of county commissione:r;s shall levy 
taxes and make dppropriations sufficient to enable 
the county board of mental retardation to perform 
its functions and autl.es as provided .by this section." 

There can be no doubt, therefore, that the teachers at the 
Larc Lane School are employees of "an institution supported in 
whole or in part by public funds", within the meaning of Section 
3917.04, supra. It is also clear from the face of the same 
Section that the desired deductions for insurance premiums must be 
authorized by the teachers in writing, and that they must be paid 
to an insurer authorized to do business in the State of Ohio. 
See Opinion No. 2868 and ~pinion No. 3462, Opinions of the Attorney 
General for 1962. 
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The only remaining question is whether the group basis pro
vision, which was added to Section 3917.04, supra,by the 1967 
amendment, applies to the tax-deferred annuity plan described in 
your letter, or whether such annuity contracts can be entered into 
by individual teachers. 

The star.ute l:lhich first permitted deduction of insurance 
premiums from the salaries and wages of public employees \-ras 
enacted in 1939 as a section of an act regulating group life 
insurance programs. 118 Ohio Laws, 531-532; Sections 9426-1 (2) (g) 
and 9426-la, General Code. With some minor verbal changes, im
material for present purposes, Section 9426-la, supra, became 
Section 3917.04, supra, Nhich in 1962 read, in pertJ.nent part, as 
follows: 

"If any employee* * *of an institution 
supported in whole or in part by public funds, 
* * *authorizes in writina the auditor* * * 
to deduct from his salary-or wages the premium 
or portion thereof agreed to be paid hy him to 
an insurer authorized to do business in the 
state for life, endowment, accident, health, or 
health and accident insurance, annuities, or 
hospitalization insuring a group under the group 
plan, or salary savings plan, such* * *in
stJ.tution* * *may deduct from his salary or 
wages such premium, or portion thereof, agreed 
to be paid by said employee, and pay the same 
to the insurer. The auditor* * *may issue 
warrants covering salary or wage deductions which 
have been authorized by such employee in favor 
of the insurer and in the amount so authorized 
by the employee." (Emphasis added) 

Comparison of the 1967 amendment of Section 3917.04, supra, 
with thi~ 1952 versl.On reveal!: that the \.,ord "insurance" has been 
substituted for the underlined language in the 1962 version, 
and that a provision has been added at the end of the first 
sentence to make it clear that all types of insurance covered are 
to be offered to the employees on a group ~asis, with the single 
exception of annuities. 

At first blush, the language of the 1962 version, together 
with its collation as a part of the statutes regulating group 
life insurance, seem to indicate an intention of the General 
Assembly to permit the deduction of insurance premiums from the 
salaries or wages of public employees only in the case of group 
policies. HoNever, in 1962 one of my predecessors, in answering 
a question very similar to yours, held that a group policy was 
unnecessary to authorize deductions for premiums on a tax-deferred 
annuity plan, and that, in fact, "the provision as to insuring a 
group under the group plan* * *appears to apply only to hospitaliza
tion insurance." (Emphasis added.) Opinion No. 2868, supra, page 
176. In the 1967 ru~endment the General Assembly seems to have, 
in large part, rejected this interpretation, and to have restored 
the requirement that a group plan is necessary to justify the 
deduction of preMiums for most types of insurance covered by the 
statute. The added provision reads as follows: 

"* * *[P]rovided that life, endowment, ac
cident, health, health and accident, anrl hos-
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pitalization insurance is offered to the employees 
at [the] institution* * *voluntarily elect to 
participate in such group insurance." 

2-162 

The omission of "annuities" from the amendment is, hO\'lever, 
striking, and in this respect the General Assembly must have 
intended to accept my predecessor's view that a group plan was 
not necessary to justify deductions for annuity premiums. Such 
a significant statutory omission is presumed to have been 
intentional. 50 0. Jur. 2d 139. 

In specific answer to your question, it is my op~n~on and 
you are so advised that if individual employees of a school 
conducted by a county board of mental retardation have given 
authorization, the County Auditor may withhold the necessary 
portion of their salaries or wages in order to pay premiums to 
an authorized insurer under a tax-deferred annuity program, and 
a group plan is not required. 

OPINION NO. 71-048 

Syllabus: 

1. Where the only newspaper published in a village is 
owned by the husband of a village council\'lOman, such newspaper 
is not prevented from publishing legal notices of the village. 

2. Where the only newspaper published in a village is o1rmed 
by the husband of a village councilwoman, such councilwoman may 
take reportorial notes during council sessions as a basis for 
articles to be published in said newspaper concerning such sessions. 

To: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: William J, Brown, Attorney General, September 1, 1971 

Your request for my opinion states that the only ne1r1spaper 
published in a village is owned by the husband of a village 
councillr1oman. The councih.roman is also a reporter for the 
ne1r1spaper. The questions posed are: (1) do these facts present 
such a conflict of interest as would prevent the newspaper from 
publishing legal notices for the village, and (2) is it permissible 
for the councilwoman to take notes at the council meetings which 
she later uses as the basis for newspaper reports of said meetings? 

Section 731.12, Revised Code, sets out the qualifications of 
members of a legislative autllority and provides, in part, as 
follows: 

"* * *[n]o member of the legislative authority 
shall hold any other public office, be interested 
in any contract with the village or hold employment 
with said village* * *." 

Section 731.21, Revised Code, prescribes the method of 
publishing all village legal notices. It provides as follows: 
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"All municipal ordinances, resolutions, statements, 
orders, proclamations, notices, and reports, required by 
law or ordinance to be published, shall be published as 
follows: 

"(A) In t\"10 English newspapers of opposite 
politics, published and of general circulation in 
the municipal corporation, if there are any such 
newspapers; 

"(B) If tt-ro English newspapers of opposite 
politics are not published and of general circulation 
in the municipal corporation, then in one such political 
newspaper and one other English newspaper published and 
of general circulation therein, 

"(C) If no English newspaper is published and 
of general circulation in the municipal corporation, 
then in any English newspaper of general circulation 
therein or by posting as provided in section 731.25 
of the Revised Code, at the option of the legislative 
authority of such municipal corporation. Proof of the 
publication and required circulation of any newspaper 
used as a medium of publication as provided by this 
section shall be made by affidavit of the proprietor 
of either of such newspapers, and shall be filed with 
the clerk of the legislative authority." 

In view of the necessity for publication of legal notices and 
the strict statutory regulation of the rates to be charged therefor 
(Section 7.10, Revised Code), my predecessors have held that the 
facts stated in your request present no prohibited conflict. The 
Syllabus at Opinion No. 1159, Opinions of the Attorney General 
for 1916, reads, in part, as follows: 

"When but one newspaper is printed in a 
municipality in which said newspaper* * *the publication 
of ordinances and other matters therein specified is 
required to be made, the fact that an officer of the 
municipality is interested in said newspaper does not 
disqualify it from making said publication nor does said 
publication make said officer liable* * *" 

The Opinion pointed out, at page 7, that there was no opportunity 
for dishonesty under the circumstances, since: 

"In the cases here presented the consideration 
to be paid for the publication required by the 
statutes under consideration is fixed by statutory 
law and no exercise of discretion or judgment is 
required of any official in determining what medium 
shall be selected for the publication of any or
dinance because there is but one medium in each 
case through and in which said publication may be 
made." 

This Opinion was reinforced by Opinion No. 1598, Opinions of the 
Attorney General for 1928, the Syllabus of t-rhich reads as follows: 

"A member of a village council \·rho owns the only 
English newspaper published and of general 
circulation in the village may legally be paid 
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the legal rate for publication of the village 
ordinances, resolutions, statements, orders, procla
mations, notices and reports \·Ihich are required by 
law or ordinance to be published." 

2-164 

Since a village's only newspaper, which is owned by a member 
of the village council, may publish legal notices, it follows that 
the fact that a councilwoman is the wife of the newspaper's owner, 
and is employed by the newspaper,. would not prohibit the newspaper 
from publishing legal notices. 

Your second question concerns the taking of notes by the 
councilwoman for later use in newspaper reporting. Section 731.46, 
Revised Code, provides, in part, that meetings of the legislative 
authority of a municipal corporation "* * *shall, at all times, 
be open to the public." Since the meeting of the village council 
is, by statute, open to the public, there 'tlOUld be no violation if 
the councilwoman reports what occurs. 

In specific answer to your question, it is my opinion, and 
you are so advised that: 

1. Where the only newspaper published in a village is 
owne~ by the husband of a village councilwoman, such newspaper 
is not prevented from publishing legal notices of the village. 

2. Where the only newspaper published in a village is 
owned by the husband of a village councilwoman, such councilwoman 
may take reportorial notes during council sessions as a basis for 
articles to be published in said newspaper concerning such 
sessions. 

OPINION NO. 71-049 

Syllabus: 

1. The Board of Nursing Education and Nurse Registration 
may not limit the number of times that an applicant otherwise 
qualified may take an examination for registration or licens
ing. 

2. Examination, endorsement, and waiver fees of appli
cants are not retainable by the Board of Nursing Education and 
Nurse Registration, but must be paid into the State Treasury 
immediately upon receipt. After such fees have been paid into 
the State Treasury, they cannot be returned to the applicants. 

3. The Board of Nursing Education and Nurse Registra.tion 
has the right to delay issuance of an interim permit while in
vestigating or verifying any of the conditions listed in Section 
4723.40, Revised Code. 

4. The Board of Nursing Education and Nurse Registration 
has no power to delay issuance of a renewal license while in-
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vestigating or verifying matters listed in Section 4723.28, 
Revised Code. 

OAG 71-049 

5. The Auditor of State, through the Chief Inspector and 
Supervisor of Public Offices, may, in his discretion, pre
scribe methods necessary for thorough audit for replacing lost 
certificates or licenses. 

To: Dorothy B. Leupp, Exec. Secretary, Board of Nursing Education and Nurse 
Registration, Columbus, Ohio 

By: William J. Brown, Attorney General, September 9, 1971 

I have before me your request for my opinion on the 
following questions: 

"J • can the Board limit the number of times an 
applicant may repeat the examination? 

"2. May the Board retain examination, endorsement 
and waiver fees of applicants who have not completed 
their applications for licensure after a specified 
period of time? 

"3. May the Board retain examination and 
waiver fees of applicants whose applications are 
complete, but have repeatedly failed to report 
for the examination? 

"4. Does the Board have the right to delay 
issuance of an interim permit or to delay re
newal of a license while investigating or verify
ing any of the conditions listed in Section 
4723.28, R.C.? 

"5. Is the 'duplicate' certificate being 
issued by the Board a valid legal document?" 

Regarding your first question, Section 4723.05, Revised 
Code, provides, in part, as follows: 

"The board of nursing education and nurse 
registration may make * * * such rules as are 
necessary to carry out the provisions of .sections 
4723.01 to 4723.40, inclusive, of the Revised 
Code." 

The Sections of the Revised code which state the conditions 
that must be met to take the examination are Sections 4723.09 
and 4723.18, Revised code. Section 4723.09, supra, applies to 
professional nursing, and provides, in part, as follows: 

"* * *The applicant shall file with the 
executive secretary of the board a written ap-
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plication, under oath, on a form prescribed and 
furnished by the board, and submit proof that 
the applicant is of good moral character. The 
applicant shall also file documentary evidence 
that before matriculating in a school of nursing 
such applicant was a graduate of an accredited 
high school or its equivalent and that such ap
plicant is a graduate of an approved school of 
professional nursing as defined by the board." 

2-166 

Section 4723.18, supra, applies to practical nursing and has 
similar requirements to be met in order to take the examination. 

For the Board to make a rule pursuant to Section 4723.05, 
supra, limiting the number of times an applicant may repeat the 
examination, such rule must carry out the provisions of Sections 
4723.09 and 4723.18, supra, which are the only sections setting 
conditions for taking the examination. Regulatory boards can 
interpret or construe the statutes, but cannot create additional 
law by adding to or expanding the statutes. A rule of a regula
tory board is valid if it is adopted pursuant to a statute and 
interprets existing statutes. Strain v. Southerton, 148 Ohio ~t. 
J53 (1947); Akron and Barberton Belt Rd. Co. v.·Public Utilities 
Commission, 148 Ohio St. 282 (1947): State ex rel. Curtis v. 
DeCorps, J34 Ohio St. 295 (1938) ;Coady v. T ... eonard, 132 Ohio St. 
329 (1937). However, where a rule of a regulatory board adds 
to, expands, extends, or improves the provisions of the statute 
to meet a situation not provided for, it is not valid. Ransom 
and Randolph Co. v. ~; 142 Ohio St. 298 (1944); State ex 
rel. Foster v. Evatt, 144 Ohio St. 65 (1944); State ex rel. 
Homan v. Board of Embalmers and Funeral Directors of Ohio, l35 
Ohio St. 321 (1939). See, also, Wetterer v. Board of Health, 
167 Ohio St. 127, 137 (1957). 

In this case, if the Board were to adopt a rule limiting the 
number of times an applicant may repeat the examination, it 
would be adding a condition because the statute is silent on 
that subject while setting out other requirements specifically. 
A rule interpreting the statute, for example, as to what 
constitutes good moral character, would be valid. The rule 
in question here, however, would be an addition to, rather 
than an interpretation of, the statute, and therefore would 
not be valid. 

Questions two and three both concern the Board's retention 
of fees of applicants who have either failed to complete their 
applications or failed to report for the examination. Upon 
receipt of such fees, the Board is not authorized to retain them, 
but is required to deposit them in the State Treasury to the 
credit of the General Revenue Fund. Section 4723.2J, Revised 
Code. Thus, upon deposit, the fees are no longer within the 
Board's control and practically could not be returned. One of 
my predecessors has so ruled in Syllabus No. 2 of Opinion No. 
1703, Opinions of the Attorney General for 1928, which reads 
as follows: 
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"Where an applicant for a license to 
practice nursing in Ohio is required to take 
the examination provided for in Sections 
1295-5 et seq., General Code, and transmits 
the required fee for such examination with 
her diploma, such fee should immediately be 
paid into the state treasury by the treasurer 
of the state medical board and should not be 
returned to the applicant in the event no 
license or certificate is issued." 

I hereby approve and follow that Opinion. 

OAG 71-049 

Thus, it is my op~n~on that examination, endorsement, and 
waiver fees of applicants are not retainable by the Board, but 
must be paid into the State Treasury immediately upon receipt. 
After such fees have been paid into the State Treasury, they 
cannot be returned to the applicants. 

Your fourth question concerns the right of the Board to 
delay issuance of an interim permit or to delay renewal of a 
license while investigating or verifying any of the conditions 
listed in Section 4723.28, Revised Code. That Section provides, 
in pertinent part, as follows: 

"Before the board may revoke, deny, or 
suspend such certificate or license, or other
wise discipline the holder of a certificate or 
license, written charges shall be filed with 
the board by the executive secretary and a hear
ing shall be had thereon as provided in sections 
119.01 to 119.13, inclusive, of the Revised Code." 

An interim permit is a nonrenewable permit to practice 
professional or practical nursing for a period not exceeding six 
months, which may be issued by the State Board of Nursing Education 
·and Nurse Registration under the circumstances stated in Section 
4723.40, Revised Code. A delay in the issuance of such an interim 
permit, while verifying the information required for issuance, 
would not constitute a revocation, denial, or suspension under 
Section 4723.28, supra, and could thus be accomplished without 
a hearing. 

A delay in the renewal of a license, however, stands on 
a different footing. Renewal licenses are provided for in 
Section 4723.24, Revised Code, which is, in pertinent part, 
as follows: 

"* * *On or before the first day of each 
December, the board of nursing education and 
nurse registration shall mail an application 
for renewal of the certificate to every 
registered nurse to whom such certificate has 
been issued or renewed during the current year. 
The applicant shall fill in the renewal blank 
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and return it to the board with a rene\<lal fee 
in an amount not to exceed two dollars before 
the first day of January of each year. Upon 
receipt of the renewal application and fee, 
the board shall verify the accuracy of the 
application and issue to the applicant a 
certificate for renewal for the year effective 
on the first day of March of that year and ex
p~r~ng on the last day of February of the 
following year.* * *" 

Subsequent almost identical language in the Section governs 
renewal for licensed practical nurses. 

It is apparent that renewal is a right of the licensee 
and the procedure therefor is a nearly automatic one, all 
consistent with the recognition that the licensee's liveli
hood may be impaired substantially if license is not issued. 
It follows that delay Fending investigation could impair the 
licensee's right to earn and would, in fact, constitute a 
suspension of license without prior hearing as required in 
Section 4723.28, supra. 

Thus, it is my opinion that the Board has the right to 
delay issuance of an interim permit while investigating or 
verifying any of the conditions listed in Section 4723.40, 
supra, but does not have the right to delay renewal of a 
license while investigating or verifying conditions listed 
in Section 4723.28, supra. 

I construe your final question to ask whether the Board 
can properly issue duplicate certificates. It is my under
standing that this question arises because the Auditor of 
State has questioned the procedure being followed for the 
reason that audit of certificates issued is not possible 
where original and duplicate certificates are issued in the 
same form. The power of the Auditor is set out in Section 
117.05, Revised Code, which reads, in part, as follows: 

"The chief inspector and supervisor of 
public offices shall prescribe and require the 
installation of a system of accounting and re
porting for the public offices named in Section 
117.01 of the Revised Code. Such system shall 
be uniform in its application to offices of the 
same grade and accounts of the same class, and 
shall prescribe the form of receipt, vouchers, 
and documents required to separate and verify 
each transaction, and forms of reports and 
statements required for the administration 
of such offices or for the information of 
the public." 

Section 117.05, ~. applies to the Board, and the chief 
Inspector and Supervisor of Public Offices, under the Auditor 
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of State, is authorized to prescribe the form of documents and 
reports used by the Board. 

The object of the Auditor of State when making an audit of 
a public institution, such as the Board, is to determine that 
proper charges have been made and funds accounted for. The 
issuance of duplicate certificates, under a procedure in which 
all certificates are not identifiable as originals or duplicates, 
can make a thorough audit impossible. Since the Auditor is 
authorized to order correction in this type of situation, it 
is not within my province to deal with the problem you present. 

As to your final question, it is my opinion that the 
Auditor of state, through the Chief Inspector and Supervisor 
of Public Offices, may, in his discretion, prescribe require
ments for audit of records of the Board, including requirement 
for replacing licenses. 

In specific answer to your questions, it is my opinion, 
and you are so advised that: 

1. The Board of Nursing Education and Nurse Registration 
may not limit the number of times that an applicant otherwise 
qualified may take an examination for registration or licen
sing. 

2. Examination, endorsement, and waiver fees of applicants 
are not retainable by the Board, but must be paid into the 
State Treasury immediately upon receipt. After such fees have 
been paid into the State Treasury, they cannot be returned to 
the applicants. 

3. The Board of Nursing Education and Nurse Registration 
has the right to delay issuance of an interim permit while 
investigating or verifying any of the conditions listed in 
Section 4723.40, Revised Code. 

4. The Board of Nursing Education and Nurse Registration 
has no power to delay issuance of a renewal license while in
vestigating or verifying matters listed in Section 4723.28, 
Revised Code. 

5. The Auditor of State, through the Chief Inspector and 
Supervisor of ~ublic Offices, may, in his discretion, prescribe 
methods necessary for thorough audit for replacing lost certi
ficates or licenses. 
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OPINION NO. 71-050 

Syllabus: 

An assistant prosecuting attorney is not permitted to 
represent clients in criminal proceedings either within or 
outside of the county in which he· is appointed. 

To: James D. Ruppert, Warren County Pros. Atty., Lebanon, Ohio 
By: William J. Brown, Attorney General, September 10, 1971 

I am in receipt of your request for my opinion which reads 
as follows: 

"As Prosecuting Attorney for Warren county, 
Ohio, I employ several part-time assistant 
prosecutors, all of whom are engaged in the pri
vate practice of law. 

"I respectfully solicit an op1n1on from 
your office as to whether a part-time assistant 
county prosecutor may represent clients in 
criminal cases outside the county in which said 
assistant prosecutor is employed, as it relates 
to misdemeanors, felonies and post conviction 
procedures." 

Your letter, as I interpret it, is an inquiry concerning 
the professional activities in which an assistant part-time 
prosecuting attorney is permitted to engage in his free time. 
Although such assistant, like the prosecuting attorney himself, 
is permitted to carry on the private practice of law, the very 
nature of his position necessarily prevents him from engaging 
in all the activities of a private attorney. 

The office of prosecuting attorney carries with it ex
tensive powers and duties which are described in part in 
Section 309.08, Revised Code. This Section reads as follows: 

"The prosecuting attorney may inquire into 
the commission of crimes within the county and 
shall prosecute, on behalf of the state, all 
complaints, suits, and controversies in which 
the state is a party, and such other suits, 
matters, and controversies as he is required 
to prosecute within or outside the county,in 
the probate court, court of common pleas, and 
court of appeals. In conjunction with the 
attorney general, such prosecuting attorney 
shall prosecute cases arising in his county 
in the supreme court. In every case of con
viction, he shall forthwith cause execution 
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to be issued for the fine and costs, or 
costs only, as the case may be, and he shall 
faithfully urge the collection until it is 
effected or found to be impracticable to 
collect, and shall forthwith pay to the 
county treasurer all moneys belonging to 
the state or county which come into his 
possession." (Emphasis added) 

OAG 71-050 

He is also required, under the provisions of Section 309.09, 
Revised Code, to be the legal adviser to the various county 
officers. This Section reads, in pertinent part, as follows: 

"The prosecuting attorney shall be the 
legal adviser of the board of county commis
sioners, board of elections, and all other 
county officers and boards, including all tax 
supported public libraries, and any of them 
may require written opinions or instructions 
from him in matters connected with their of
ficial duties. He shall prosecute and defend 
all suits and actions which any such officer 
or board directs or to which it is a party, and 
no county officer may employ any other counsel 
or attorney at the expense of the county, except 
as provided in section 305.14 of the Revised Code. 

"Such prosecuting attorney shall be the 
legal adviser for all township officers.* * *" 

The position of assistant prosecuting attorney is provided 
for in Section 309.06, Revised Code, which is as follows: 

"On or before the first Monday in January 
of each year, the judge of the court of common 
pleas, or, if there is more than one judge, the 
judges of such court in joint session, may fix 
an aggregate sum to be expended for the incoming 
year for the compensation of assistants, clerks, 
and stenographers of the prosecuting attorney's 
office. 

"The prosecuting attorney may appoint such 
assistants, clerks, and stenographers as are 
necessary for the proper performance of the 
duties of his office and fix their compensation, 
not to exceed, in the aggregate, the amount 
fixed by the judges of such court. Such compen
sation, after being so fixed, shall be paid to 
such assistants, clerks, and stenographers 
monthly, from the general fund of the county 
treasury, upon the warrant of the county auditor." 

In spite of the numerous and ostensible theoretical 
differences between the position held by a prosecuting attorney 
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and that held by his assistants, it has long been the accepted 
opinion in this state that an assistant is, for all practical 
purposes, the alter ego of the prosecuting attorney and is 
authorized to act in his place in almost all matters. The 
Syllabus in Opinion No. 184, Opinions of the Attorney General 
for 1945, reads, in part, as follows: 

"An assistant appointed by the prosecuting 
attorney may, whenever authorized or directed 
by him, act for and in the place of such prose
cuting attorney in all civil and procedural 
matters, including services before the grand 
jury and prosecution of criminal cases:* * *·" 

2-172 

Because an assistant prosecuting attorney is authorized to 
and often does stand in the place of his principal, it is only 
logical that such an assistant be subject to the same limitations 
and restrictions placed by law upon the prosecuting attorney. 
Thus, it has been held several times that an assistant pro
secuting attorney, even a specialized one with only limited 
duties, may not hold concurrently a public office that a pro
secuting attorney himself is forbidden to hold •. See Official 
Opinions of the Attorney General for 1846-1906, Volume 4, pages 
747-748: Opinion No. 70-022, Opinions of the Attorney General 
for 1970: Opinion No. 70-053, Opinions of the Attorney General 
for 1970; and Opinion No. 879, Opinions of the Attorney General 
for 1964. 

Although the great majority of these restrictions pertain 
to activities in the public sector, some limitations are 
necessarily extended to the private activities of prosecuting 
attorneys. 

For instance, it was long ago stated in Opinion No. 584, 
Opinions of the Attorney General for 1923, that a prosecuting 
attorney may not privately represent clients against the county. 
Syllabus No. 1 of that Opinion reads as follows: 

"A prosecuting attorney may not, after taking 
office, continue to represent a client in a case in 
which the interests of such client and of the county 
are adverse." 

There can be little doubt that such prohibition pertains 
equally to an assistant prosecuting attorney. 

Your question, however, specifically relates to the repre
sentation of clients in criminal cases. Although I am unable 
to find any authority concerning the activities of either pro
secuting attorneys or assistant prosecuting attorneys in this 
area, the question has arisen as to whether or not a city 
solicitor is permitted to handle such clients. 

It is important to note that the office of city solicitor 
is alr.1ost identical to that of a prosecuting attorney. A city 
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solicitor performs substantially the same duties in relation to 
a municipal corporation as a prosecuting attorney does in 
relation to a county. 

One of my predecessors has held that a city solicitor may 
not represent defendants in criminal cases in which the State of 
Ohio is the plaintiff, even though the initial arrest and other 
preliminary stages were conducted in an area outside of the 
territorial jurisdiction of the Municipal Court in which such 
solicitor is employed. Opinion No. 159, Opinions of the 
Attorney General for 1~66, states as follows: 

"* * * [T]he answer is set forth clearly in 
the statutes. Section 309.08, Revised Code, pro
vides that the prosecuting attorney shall 'prose
cute, on behalf of the state, all complaints, suits, 
and controversies in which the state is a party.' 
(Emphasis added). Further, said Section 1901.34, 
supra, clearly requires, "The city solicitor * * * 
shall prosecute all criminal cases * * * for 
violation of state statutes * * * occurring within 
the municipal corporation for which he is a solicitor, 
* * * The City solicitor * * * shall prosecute all 
criminal cases brought before said [municipal] court 
arising in the unincorporated areas within said ter
ritory." Also, Section 1901.34, supra,states that 
'the city solicitor * * * shall perform the same 
duties, as far as they are applicable thereto, as 
are required of the prosecuting attorney of the 
county.' There are certain violations of state 
statutes, such as license laws, which are specifically 
assigned to the prosecuting attorney for enforcement, 
but the city solicitor must represent the state in 
all other state cases arising within the territory 
of his municipal court and he would be precluded 
from representing the defendants in a criminal case 
when the State of Ohio is plaintiff." 

That general view 
although he found 
facts before him. 
General for 1970. 

was adhered to by my immediate predecessor, 
that the doctrine was not applicable to the 
Opinion No. 70-05':), Opinions of the Attorney 

The rationale is that an attorney holding a public office, 
the official duties of which require him to represent the State 
of Ohio in criminal cases, is necessarily precluded from 
representing private clients in criminal cases against the State 
of Ohio. 

Since a county prosecuting attorney is required, by statute, 
to "prosecute, on behalf of the state, all complaints, suits 
and controversies in which the state is a party," and since the 
duties of an assistant prosecuting attorney are the same, it 
may be concluded that an assistant prosecuting attorney is not 
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permitted to represent clients in criminal cases against the 
State. 

In specific answer to your question, it is my opinion, 

2-174 

and you are advised, that an assistant prosecuting attorney is 
not permitted to represent cl-ients in criminal proceedings either 
within or outside of the county in which he is appointed. 

OPINION NO. 71-051 

Syllabus: 

State funds may not be used to finance an office of student 
defender at a state university, where such office is to be 
devoted primarily to providing legal representation of students 
in criminal and civil proceedings. 

To: Claude R. Sowle, Pres., Ohio University, Athens, Ohio 
By: William J. Brown, Attorney General, September 10, 1971 

You have requested my opinion as to the legality of using 
state funds to finance a student defender office at Ohio 
University. Specifically, you propose that the University 
employ a lawyer and a clerical staff to represent indigent 
Ohio University students in both civil and criminal matters. 
state funds would be the primary source of support, but certain 
students would contribute some money to their defense. The 
lawyer and his staff would have their offices on University 
grounds and be governed by a board of trustees, half of whom 
would be students. 

The legal issue presented is whether state funds may be 
used to finance a student defender office. That is, may the 
state select indigent students out of the general population 
and subsidize their legal expenses? 

Unless prohibited by statute, the board of trustees of a 
state university has broad powers to carry on the university. 
Cincinnati v. ~. J6 Ohio Dec. 343 (1905). The powers also 
include the power to engage in certain incidental enterprises. 
Long v. Bd. of Trustees, 24 Ohio App. 26J (1926). 

No statutory authority has come to my attention that 
specifically permits or forbids such expenditure. 

A review of cases in this and other jurisdictions reveals 
that the courts have upheld such expenditures as establishing 
a student book store, Long v. Bd. of Trustees, supra: erecting 
a house for the university president, Cincinnati v. Jones, 
supra; the maintenance of a student infirmary, Davis ~ard of 

October 1971 Adv. Sheets 



2-175 1971 OPINIONS ()AG 71-051 

Regents, 66 Cal. App. 693 (1924) : the maintenance of agricultural 
experimental stations, State ex rel. v. Whitmore, et al., 85 
Nebr. 566 (1909): and expenditures for the construction of athletic 
fields, Board of Directors v. City of Cincinnati, 1 Ohio N.P. 
(n.s.) 105 (1903). The thread running through these decisions 
is that such expenditures are connected with the well-being of 
the communal body of the university and promote the purposes for 
~hich the university was founded. 

In contrast, it is difficult to conceive a manner in which 
the office of student defender could be realistically justified 
as advancing the well-being of the communal body or promoting the 
purpose of education. The student defender office would render 
aid in both civil and criminal matters. This legal representation 
is so enmeshed in the private rights of the individual and so 
remotely connected with the communal side as not to be connected 
with the university. The beneficiary of such aid is the student 
in his private capacity as a citizen. His rights in such an 
action inhere in him as a citizen, and not as a result of his 
status as a member of the university community. Viewing such 
an office as an educational pursuit is unrealistic, since student 
contact with the office would be restricted to the positions of 
trustee, office clerk and client. 

One of my predecessors, in Opinion No. 593, Opinions of 
the Attorney General for 1949, held that public moneys may 
not be used for private purposes. Although the legislative 
body has wide latitude in declaring a "public purpose", it has, 
in the case you have posed, remained silent. Neither am I 
able to infer from the statutes or case law, in this or other 
jurisdictions, that such an expenditure can be justified. I 
say this with the knowledge that the propriety of expenditures 
to carry on a university must be determined in view of the 
facts and conditions that exist at the time. Carrel v. State 
ex rel., 11 Ohio App. 281 (1919). After reviewing the facts 
and conditions relative to the proposed plan, I cannot consider 
the expenditures to be a legitimate expenditure of public funds. 

In stating my opinion I do not intend my comments to apply 
beyond the type of service discussed herein and, specifically, 
do not intend them to apply to a service rendered students 
as a part of the teaching program of a university. 

In specific answer to your question, it is my opinion 
and you are advised that state funds may not be used to finance 
an office of student defender at a state university, where such 
office is to be devoted primarily to providing legal repre
sentation of students in criminal and civil proceedings. 
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OPINION NO. 71-052 

Syllabus: 

A board of township trustees has a duty to determine whether 
petitions requesting a referendum-on the zoning amendment filed 
with the board are valid on their face for presentation to the 
board of elections, but does not have power to inquire into other 
matters respecting said petitions. 

To: Roy H. Huffer, Jr., Pickaway County Pros. Atty., Circleville, Ohio 
By: William J. Brown, Attorney General, September 10, 1971 

I have before me your request for my opinion which reads 
as follows: 

"1. Does the Board of Township Trustees have 
any duty to determine whether or not the petitions 
requesting a referendum on the zoning amendment 
filed with the board are valid for presentation to 
the Board of Elections, ultimately to be submitted 
to the electors within the unincorporated territory 
of the township? 

"2. If you decide the Board of Township Trustees 
does have a duty to determine the validity of said 
petitions, my next question is: Is such duty man
datory or permissive, and solely the Board of 
Trustees, or shared with the Board of Elections? 

"3. My next question is: If you determine 
that the Board of Trustees has a duty to determine 
these petitions' validity, are these petitions in 
question valid?" 

Section 5J9.12, Revised Code, reads, in pertinent part, 
as follows: 

"Such amendment or supplement adopted by 
the board shall become effective in thirty days 
after the date of such adoption unless within 
thirty days after the adoption of the amendment 
or supplement there is presented to the board 
of township trustees a petition, signed by a 
number of qualified voters residing in the un
incorporated area of the township or part thereof 
included in the zoning plan equal to not less than 
eight per cent of the total vote cast for all 
candidates for governor in such area at the last 
preceding general election at which a governor 
was elected, requesting the board of township 
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trus~ees to submit the amendment or supplement 
to the electors of such area for approval or re
jection at the next primary or general election." 

OAG 71-052 

The above section describes the manner in which a referendum 
is to be initiated. However, it does not clearly enunciate the 
role of governmental bodies in determining the validity of the 
referendum petition. A comparison of the township referendum 
process with those of counties and municipalities provides an 
insight into the workings of this mechanism. Section 303.12, 
Revised Code, governs the county referendum process and reads, 
in pertinent part, as follows: 

"Such amendment or supplement adopted 
by the board shall become effective in thirty 
days after the date of such adoption unless 
within thirty days after the adoption of the 
amendment or supplement there is presented to 
the board of county commissioners a petition, 
signed by a number of qualified voters residing 
in the unincorporated area of the township or 
part thereof included in the zoning plan equal 
to not less than eight per cent of the total 
vote cast for all candidates for governor in 
such area at the last preceding general election 
at which a governor was elected, requesting the 
board to submit the amendment or supplement to 
the electors of such area, for approval or re
jection, at the next primary or general 
election." 

The courts, through their interpretation of this statute, 
have held that the obligation of the board of county commissioners 
is only to satisfy itself that the petition is in proper form 
and that it contains the requisite number of signatures. State 
ex rel v. Lauderbaugh, 77 Ohio L. Abs. 93 (1957). It is 
important to note that the court was addressing itself to the 
number and not the validity of the signatures. It is the 
function of the board of elections to certify that there are 
sufficient valid signatures on such petition. Fried v. 
Auqspurqer,ll Ohio Op. 2d 444 (1959). 

A similar statute ~elating to municipal referendums is 
found in Section 731.29, Revised Code, and reads, in pertinent 
part, as follows: 

"When a petition, signed by ten per cent 
of the number of electors who voted for gover
nor at the next preceding general election for 
the office of governor in the municipal corpor
ation, is filed with the city auditor or village 
clerk within thirty days after any ordinance or 
other measure is filed with the mayor or passed 
by the legislative authority of a village, or 
in case the mayor has vetoed the ordinance or 
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any measure and returned it to council, such 
petition may be filed within thirty days after 
the council has passed the ordinance or measure 
over his veto, ordering that such ordinance 
or measure be submitted to the electors of such 
municipal corporation for their approval or re
jection, such auditor or clerk shall, after ten 
days, and not later than four p.m. of the 
ninetieth day before the day of election, certify 
the text of the ordinance or measure to the board 
of elections. The auditor or clerk shall re
tain the petition. The board shall submit the 
ordinance or measure to such electors, for their 
approval or rejection, at the next succeeding 
general election, occurring subsequent to ninety 
days after the certifying of such petition to 
the board of elections." 

The nature and scope of authority of the clerk to determine 
whether the referendum petition complied with the provisions 
of law had been a source of misunderstanding. The courts have 
interpreted this section to mean that he is only a ministerial 
officer, and while he is required to exercise an intelligent 
discretion in the performance of this duty, the discretion is 
not judicial; it is ministerial only. Hence he cannot go into 
questions not apparent on the face of the petition itself, and 
which require the aid of witnesses to determine. He could 
count the number of names, and go into similar matters apparent 
on a superficial examination. State ex rel. v. Lemmon, 26 Ohio 
N.l>. {n.s.) 151 {1925). 

The statutes relative to referendum petitions - township, 
county and municipal - are of the same general form and there 
appears to be no valid reason for not construing them similarly. 
The common factor running through these statutes in reference 
to the responsibility of local government is that in determin
ing the sufficiency of the petition, short-comings which are 
apparent on the face of the petition would be sufficient grounds 
for rejection. All questions not apparent on the face of the 
petition are to be investigated by the local board of elections. 

Since these determinations are the responsibility of the 
local authorities, I cannot undertake to substitute my views 
for theirs and accordingly cannot reply to your third question. 

Therefore, in specific response to your questions it is 
my opinion and you are advised that a board of township trustees 
has a duty to determine whether petitions requesting a referendum 
on the zoning amendment filed with the board are valid on their 
face for presentation to the board of elections, but does not 
have power to inquire into other matters respecting said petitions. 

October 1971 Adv. Sheets 



2-179 1971 OPINIONS 

OPINION NO. 71-053 

Syllabus: 

The case files of specific investigations made by the 
State Highway Patrol are not "public records" within the 
meaning of Section 149.43, Revised Code. 

OAG 71-053 

To: Robert M. Chiaramonte, Supt., State Highway Patrol, Columbus, Ohio 
By: William J. Brown, Attorney General, September 10, 1971 

Your request for my opinion reads as follows: 

"Throughout the history of the State Highway 
Patrol we have conducted and recorded many in
vestigations. Many of these investigations were 
made at the request of another state agency ~ho 
in turn receive a summarization of the investi
gation. We have also referred any requests for 
news releases concerning these investigations to 
the agency that requested ~t be made. 

"Recently, requests have been made by the 
news media to peruse our case files for informa
tion. If this were permitted it is rather ap
parent that our effectiveness as an enforcement 
body would be destroyed for the following reasons: 
(1) informants would be revealed; (2) reluctance 
of witnesses tc give statements would be estab
lished; (3) unreliability of some witnesses not 
separating evidence from opinion; (4) damaging a 
concurrent investigation of another agency. 

"These investigations, we ao not feel, 
should be construed to be public records as 
stipulated in Section 149.143 of the Ohio Re
vised Code. We do feel in determining what 
constitutes a public record and whether or not 
police files should be construed as such that 
the weight of authority throughout the country 
clearly indicates disclosure of such information 
would be contrary to sound policy and in contra
vention of the very purpose by which and for which 
such data is collected. 

"I, therefore, respectfully request your 
formal opinion as to whether or not our case 
investigations are to be construed as public 
records and, therefore, required to be made 
available for public scrutiny, or as we feel, 
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they can be construed to be classified material 
and not available for public scrutiny except by 
subpoena." 

In summary, you ask whether the case files of specific 
investigations made by the State Highway Patrol constitute 
"public records" within the meaning of Section 149.43, Revised 
Code. That statute, which was enacted in 1963 (130 Ohio Laws, 
155), defines a "public record", and regulates the availability 
of such records, in the following terms~ 

"As used in this section, 'public record' means 
any record required to be kept by any governmental 
unit, including, but not limited to, state, county, 
city, village, township, and school disttict units, 
except records pertaining to physical or psychiatric 
examinations, adoption, probation, and parole pro
ceedings, and records the release of which is pro
hibited by state or federal law. 

"All public records shall be open at all 
reasonable times for inspection. Upon request, 
a person responsible for public records shall 
make copies available at cost, within a reasonable 
period of time." 

Two years later the General Assembly enacted a series 
of statutes designed to clarify the status of the Ohio 
Historical Society as the administrator of the State's archives 
and to amplify the powers of the State Records Commission. 
131 Ohio Laws, 18, 171-177, 1874, 1898 (1965). As part 
thereof, the General Assembly provided a further definition 
of "public records" and a further regulation as to their 
availability (Sections 149.40 and 149.44, Revised Code): 

Section 149.40 

"Any document, device, or item, regardless of 
physical form or characteristic, created or re
ceived by or corning under the jurisdiction of any 
public office of the state or its political sub
divisions which serves to document the organization, 
functions, policies, decisions, procedures, opera
tions, or other activities of the office, is a 
record within the meaning of sections 149.31 to 149.44, 
inclusive, of the Revised Code. 

"Any public record which is transferred to an 
archival institution pursuant to sections 149.31 
to 149.44, inclusive, of the Revised Code because 
of the historical information contained therein shall 
be deemed to be an archive within the meaning of these 
sections." 
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Section 149.44 

"Any state records center or archival institution 
established pursuant to sections 149.3J and J49.33J 
[149.33.1] of the Revised Code is an extension of the 
departments, offices, and institutions of the state 
and all state records transferred to records centers 
and archival institutions shall be available for use 
by the originating agencies and agencies or individuals 
so designated by the office of origin. The state 
records administrator and the state archivist shall 
establish regulations and procedures for the opera
tion of state records centers and archival institutions 
respectively." 

The State Highway Patrol is given broad authority to 
enforce State laws on the State highways, to enforce criminal 
laws on state property and to report violations of various 
types to the proper authorities. Sections 5503.01 and 
5503.02, Revised Code. It is obvious that the Highway Patrol 
must prepare its own investigatory case file as a basis for 
its report to the proper authority. But it is the report, and 
not the raw case file, which forms the original basis for such 
official action as may be taken by that authority. 

Whether or not the actual report forwarded by the Highway 
Patrol to the proper authority constitutes a "public record", 
a question not raised by your letter, I think it clear that 
investigatory case files were not intended to be "public records". 
A contrary holding would fly in the face of the long-established 
principle against pretrial discovery of the State's evidence 
in a criminal case. Almost all the Highway Patrol's investiga
tions of alleged violations will involve some possible criminal 
charge, and the investigatory case file will contain the State's 
evidence to support such charge. Should a prosecution actually 
be instituted, the defendant would be entitled to a bill of 
particulars if the charge is not sufficiently clear, Section 
294J .07, Revised Code; State v. Whitmore, 126 Ohio St. 38J, 388 
(1933) • But it is well settled that it is not the purpose of 
a bill of pa~ticulars to reveal the State's evidence. Fouty v. 
Maxwell, 174 Ohio St. 35, 38 (1962i; State v. Petro, 148 Ohio 
St. 473, 481 (1947); State v. DeRighter, 145 Ohio St. 552, 556 
(1945). 

There is nothing to indicate that the General Assembly, in 
enacting either the original "public records" Act of 1963 
(Section 149.43, supra) or the clarifying Act of 1965 (Section 
149.40 and J49.44, supra),intended to overturn this established 
rule of criminal law. In fact, the statutory treatment of Highway 
Patrol reports of motor vehicle accidents points in the other 
direction. Section 5502.Jl, Revised Code, provides that the 
investigating patrolman shall forward a written report of such 
accident to the Director of Highway Safety within five days; 
and Section 5502.12, Revised code, prescribes the use to be 
made of the report in the following terms: 
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"The accident reports submitted pursuant to 
section 5502.11 of the Revised Code shall be for 
the use of the director of highway safety for pur
poses of statistical, safety, and other studies, 
The director of highway safety shall furnish a 
copy of such report to any person claiming an 
interest arising out of a motor vehicle accident, 
or to his attorney, upon the.payment of a fee of 
one dollar, and with respect to accidents in
vestigated by the state hU}hway patrol, the 
director of highway safety shall furnish to such 
person all related police reports, statements, 
and photographs upon the payment of said fee of 
one dollar and the cost of each document and photo
graph reproduced by said department. 

"Such state highway patrol reports, state
ments, and photographs may, in the discretion of 
the director of highway safety, be withheld until 
all criminal prosecution has been concluded; and 
the director of highway safety may require proof, 
·satisfactory to him, of the right of any applicant 
to be furnished such documents." (Emphasis added) 

If even the patrolman's report is to be withheld until 
criminal proceedings are concluded, then certainly the under
lying file should also be inviolate. 

Furthermore, the Bureau of Criminal Identification and 
Investigation has been established in the Office of the 
Attorney General (Section 109.51, Revised Code) to assist 
law enforcement officers in solving crimes and controlling 
criminal activity (Sections 109.52 and 109.54 to 109.56, 
Revised Code), and it has been directed to gather information 
on individual criminals for that purpose (Section 109.57, 
Revised Code). This last section, however, specifically 
provides: 

... * * * * * 
"(D) The information and materials furnished 

to the superintendent pursuant to division (A) of 
this section are not public records under section 
149.43 of the Revised Code." 

* * * 

It would be anomalous to apply the "public records" prov1s1.ons 
of Section 149.43, supra, to the similar materials contained 

2-182 

in the investigatory case files of the Highway Patrol. I note 
also that the Federal Public Records Act makes a specific exemp
tion for "investigatory files compiled for law enforcement 
purposes". 5 u.s.c. 552(b) (7). 

The interpretation given above is consistent with the 
holding of the only reported decision which has discussed 
the "public records" statutes which we have under consideration. 
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curran v. Board of Park commrs.,SJ Ohio Op. 2d 32J (1970). 
In that case, the plaintiff sought to examine everything in 
the files of the board, but particularly its land appraisals. 
The Court, after referring to the language of Section 149.40, 
supra, to the effect that a public document is one "which 
serves to document the organization, functions, policies, 
decisions, procedures, operations, or other activities of 
the office," went on to say, at page 323, as follows: 

"So, any record which reflects action of the 
board, or employers at its direction, is public. 

"It is clear that resolutions authorizing land 
purchases, contracts executing the resolutions and 
even outgoing mail relative to either one should be 
opened to public view. But it is also clear that 
documents originating elsewhere, including appraisals, 
need not be made public, even though official action 
is based in part upon them." (Emphasis added) 

I think it clear, therefore, that the 1963 Act (Section 
149.43, supra) was not intended to make everything in the files 
of any department of the State a "public record," and that 
the raw case file of a Highway Patrol investigation is not 
included within the meaning of that term. It may also be 
noted that the 1965 Act places a limitation on the availability 
of material sent to the State archives by a department of the 
state, for it provides that such material "shall" be made 
available for use only by the originating department "or 
individuals so designated by the office of origin." Section 
149.44, supra. Material which comes within the definition of 
a "public record" must be made available to anyone who asks, 
whether retained by the department or stored in the archives. 
Other material stored in the archives must te made available 
only to the originating department or its designated agent. 

In specific answer to your question, it is my opinion, 
and you are so advised that the case files of specific investi
gations made by the state Highway Patrol are not "public 
records" within the meaning of Section 149.43, Revised Code. 

OPINION NO. 71-054 

Syllabus: 

The trimming and removal of trees along the streets and 
highways of a city through contract, between the city and a 
contractor who is to perform the work, is "construction" as 
defined in Section 4115.03, Revised Code, and such contract 
is subject to the provisions of Section 4115.03 through 
4115.15, Revised Code. 
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To: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: William J. Brown, Attorney General, September 13, 1971 

I am in receipt of your request for my opinion, which you 
state as follows: 

"Is the trimming and removal of trees along 
the streets and avenues of the city a public 
improvement, and a contract therefore, subject 
to the provisions of Chapter 4115 of the Revised 
Code with respect to wages to be paid on public 
works?" 

It appears that the tree trimming and removal is being 
done to restore the street to a sound condition by reason of 
the obligation, under Section 723.01, Revised Code, of a 
munir:ipal_ <"orporation to keep its streets open, in repair 
and free from nuisance. As so understood, the question is 
the applicability of the minimum wage provisions, or the 
so-called Little Davis-Bacon Act of Ohio, to employees of 
the contractor, Sections 4115.03 et seq., Revised Code. 

2-184 

Section 4115.03, supra, contains the following definitions: 

"As used in sections 4115.03 to 4115.10, 
inclusive, of the Revised Code:(A) '?ublic 
authority' means any officer, board, or 
commission of the state, or any political 
subdivision of the state, authorized to enter 
into a contract for the construction of a 
public improvement or to construct the same 
by direct employment of labor, or any institution 
supported in whole or in part by public funds 
and said sections apply to expenditures of 
such institutions mad~ in whole or in part 
from public funds. 

"(B) 'Construction' means any construction, 
reconstruction, improvement, enlargement, alter
ation, repair, painting or decorating, of any 
public improvement fairly estimated to cost 
more than two thousand dollars and performed 
by other than full time employees who have 
completed their probationary periods in the 
classified service of a public authority. 

"(C) '?ublic improvement' includes all 
buildings, roads, streets, alleys, sewers, 
ditches, sewage disposal plants, water works, 
and all other structures or works constructed 
by the state or any political subdivision 
thereof • 

... * * * * * 
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Essentially, the issue is whether the trimming and removal 
of trees along the street by the city is "construction" as so 
defined, there being no question that improvement, enlargement, 
alteration or repair of an already existing "public improvement" 
is as much "construction" as is the original opening of a street 
or erection of a building. (See Opinion No. 2161, Opinions of 
the Attorney General for 1938, dealing with the earlier form of 
the minimum wage law as contained in Section ]7-3, General Code.) 

It has been long established that activities in the nature 
of maintenance do not come within the purview of the statute, 
while the related activities of repair do. The nature of this 
distinction has been discussed by two of my predecessors. In 
Opinion No. 2161, supra, it was said, at page 65J, as follows: 

"* * * In the ordinary sense of the word, 
the word 'repair' is used to indicate a cha~ging 
of form, as for example, if a hole in a street 
is filled in, the substance or form of the 
street is materially changed. I have no 
hesitancy in stating that, in my opinion, 
the above quoted statutes were not intended 
to include ordinary maintenance operations and 
that the employment of labor for purposes other 
than those enumerated in the statute is not 
regulated by the statutory provisions. 

"In your communication you refer to 'street 
cleaning.' I am of the opinion that this is 
maintenance: likewise, "street sprinkling and 
flushing." There is also a reference to 'street 
signs.' If by this is meant the erection of 
street signs, I do not believe there is any 
reason why such work would not be governed by 
the statute. Certainly it comes within the 
term "construction" as that term is defined 
in Section 17-3, supra. You also refer to 
'waste ·collection and incineration' in your 
communication. I do not believe that these 
operations would constitute repair. Such 
activities are in the same category as 
"snow removal" and the cleaning of city 
buildings and are in the nature of maintenance. 
However, the repair of city buildings and 
streets and the repair of the water works plant 
are functions which have been regularly per
formed by the municipality and does not alter 
the fact that such work is 'repair' of a 
"public improvement" as these terms are used 
in Sections 17-3 and J7-5. I know of no 
reason to exclude such repair work from the 
provisions of this legislation merely because 
it has been regularly performed by the municipality." 

In Opinion No. 149A, O?inions of the Attorney General for 1~39, it 
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was said, at page 2210, as follows: 

"The term 'maintenance' when used in its broad 
sense might well include reconstruction, enlarge
ment, improvement, alteration, repair of highways, 
and all other types of duties with reference to high
ways other than original construction. It is an 
established rule of statutory interpretation that 
"words of commerce or trade, in a statute relating 
to those subjects, are primarily to be taken in 
their accepted commercial or trade signification." 
(Black, Interpretation of Laws, Section 58.) In 
the case of Seabord National Bank v. Western, 147 
Mo., 467, the court pointed out that the term 
'maintenance' has a different meaning than "repairs" 
and states that it means the doing of such acts as 
will preserve the highway from decay and the effects 
of ordinary use, while 'repairs' means the restora
tion of a street already defective from use and 
decay. Webster defines the term as "to hold, or 
keep in any particular state or condition, to keep 
up." From an examination of the cases which have 
distinguished between the meaning of the words 
'maintenance' and "repair" with reference to high
ways, it would appear that the term 'maintenance' 
has an established meaning of performing such acts 
as will preserve a constructed highway in its 
original condition and from the effects of use and 
decay; while the term "repair" means to resto're the 
highway to its original condition after it has 
become in an unsound or poor cnndition by reason 
of decay, injury, dilapidation or partial destruc
tion. 

II* * * * * * * * * 
"In other words, the doing of such acts as would 

preserve the improvement in its oriqinal condition 
and prevent it from becoming out of repair is main
tenance; the returning of the improvement to its 
original condition after it has been permitted to 
become damaged constitutes a repair." 

2-186 

In the light of those views, it might be argued that tree 
trimming is maintenance work. Tree removal, however, is un
questionably work in the nature of repair or alteration. Removal 
constitutes a major change, a change required by the damage that 
has occurred. 

Since the contract with which you are concerned involves both 
trimming and removal and since removal is an alteration or repair 
within the statutory definition of "construction", I must conclude 
that the minimum wage provisions of Sections 4115.03 et seq., supra, 
apply. Otherwise, it could become possible to avoid the require
ments of those provisions by including maintenance work with "con-
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struction" work in the same contract. In other words, it is my 
opinion that where two activities are required in one contract and 
one such activity is "construction" as defined in Section 4115.03, 
supra, the contract work is subject to the minimum wage provisions. 
Thus, it is not necessary to determine whether or not tree 
trimming is "construction". 

In specific answer to your question, it is my opinion and 
you are so advised that the trimming and removal of trees along 
the ztreots and highways of a city through contract, between the 
city and a contractor who is to perform the work, is "construction" 
as defined in Section 4115.03, Revised Code, and such contract is 
subj~ct to the provisions of Sections 4115.03 through 4115.15, 
Revised Code. 

OPINION NO. 71-055 

Syllabus: 

State Library Board employees who have accumulated sick leave 
as public library board employees, may not be credited with sick 
leave balances so accumulated when employed by the State Library 
Board. 

To: Joseph F. Shubert, State Librarian, Columbus, Ohio 
By: William J. Brown, Attorney General, September 21, 1971 

I have your request for my opinion on the following question: 

"May State Library Board employees who have 
accumulated sick leave as public library board 
employees be credited with such sick leave bal
ances by the State Library Board upon employment 
by the S·tate Library Board?" 

The an~~r to this question involve~ an interpretation of 
Section 143.29, Revised Code, which reads, in pertinent part, 
as follows: 

"Each employee, whose salary or wage is 
paid in whole or in part by the state, each 
emplcyee in the various offices of the county 
service and municipal service, and each em
ployee of any board of education * * * shall 
be entitled for each completed eighty hours 
of service to sick leave of four and six-tenths 
hours with pay. * * * The previously accumu
lated sick leave of an employee who has been 
separated from the public service may be placed 
t~ his credit upon his reemployment in the pub-
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·lie service, provided that such reemployment 
takes place within ten years of the date on 
which the employee was last terminated from 
public service. An employee who transfers 
from one public agency to another shall be 
credited with the unused balance of his 
accumulated sick leave up to the maximum of the 
sick leave accumulation permitted in the public 
agency to which the employee transfers. * * *" 

(Emphasis added) 

2-188 

It has been estab~ished that employees of public library 
boards do not accrue such leave under the provisions of the quoted 
Section. Opinion No. 2077, Opinions of the Attorney General for 
1950: Opinion No. 2038, Opinions of the Attorney General for 1961. 
The rationale of those Opinions is that such employees do not fall 
within the eligible classifications set forth in the statute, and 
that such employees are entitled to sick leave only if so provided 
in the rules and regulations adopted pursuant to what is now Section 
3375.40 (G) and (H), Re-vised Code. 

It may be argued, however, that when an employee transfers 
his employment from an agency supported by public funds to another 
such agency, the sick leave he had accumulated in the former should 
reasonably be transferred to the latter for his benefit. The use 
of the phrase "public agency" in the sentence dealing with that 
situation might be so construed, since it appears nowhere else 
in the Section. 

On the other h.J.nd, two of my predecessors have held that 
transfers of accumulat~d sick leave can be effected only within 
the classes of employment in which the sick leave is accrued, under 
Section 143.29, supra. Opinion No. 1302, Opinions of the Attorney 
General for 1960; Opinion No. 3643, Opinions of the Attorney 
General for 1954. In other words, it was their view that the 
term "public agency", as used therein, was to be restrictively con
strued to include only certain types of public agency, i.e., 
those types defined in the first three clauses of the Section. 
Detailed analyses of the statutory language supports the view of 
my predecessors. 

The phrase "public agency" was inserted in connection with 
the amendment that broadened the general coverage of the Section, 
from state employees only, to include county, municipal and school 
board er.1ployees (123 Ohio Laws, 657) and may have been intended as 
a categorical term for all of the classes for which sick leave 
accumulation was then provided. 

The phrase "public agency" would also seem to be related to 
the phra.se "public service" which appears in the preceding sentence 
of the Section and in which provision is ma1e for reinstatement 
of accumulated leave upon re-employment following a separation 
of the em_[Jloyee. Since that sentence speaks of accumulation 
and immediately follows the language that limits the total sick 
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leave that may be accumulated, it would appear that all such 
language was intended to cover the terms and conditions of .sick 
leave accumulation for those classes of public employees described 
in the Section and for no others. In that reading it would follow 
that "public agency" was similar in meaning to "public service" 
and that both were intended restrictively. 

Thus, considering the precedents, the statutory history and 
the language of the Section, I must conclude that accumulated 
sick leave may not be transferred, except between the types of 
public agency specifically recited in Section 143.29, supra. 

In specific answer to your question, it is my opinion, and 
you are so advised, that State Library Board employees who have 
accumulated sick leave as public library board employees, may not 
be credited with sick leave balances so accumulated when employed 
by the State Library Board. 

OPINION NO. 71-056 

Syllabus: 

A veteran who has served two periods of active duty, the 
first period terminated by an honorable discharge, is eligible 
for soldiers' rel~ef if the second period of service is terminated 
by a discharge, other than dishonorable, under which some Federal 
veteran benefits remain to him. 

To: Dana L. Stewart, Adjutant General, Columbus, Ohio 
By: William J. Brown, Attorney General, September 22, 1971 

I have before me your request for my opinion which may be 
stated as follows: 

May a veteran, qualified for soldiers' relief 
in terms of need and residence, who has served two 
p~riods of,active duty, the first period terminated 
by an honorable discharge and the second period 
terminated by a dishonorable or less than honorable 
discharge, be eligible for soldiers' relief? 

Section 5901.08, Revised Code, provides a list of persons 
entitled to such relief and reads, in pertinent part, as follows: 

"Each township and ward soldiers' relief 
committee shall receive all applications for re
lief under Sections 5901.02 to 5901.15, inclusive, 
of the Revised Code, from applicants residing in 
such township or ward. Such committee shall ex
amine carefully into the case of each applicant 
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and on the first Monday in May in each year make 
a list of all needy soldiers, sailors, marines 
and airmen and of their needy parents, wives, 
widows and minor children, who reside in such 
township or ward. The list shall include soldiers, 
sailors, marines and airmen of the Spanish-American 
War, World war I, World War II or the Korean war 
and their wives, widows, needy parents, minor 
children, and wards, who have been bona fide 
residents of the state for one year, and of the 
county six months, and who, in the opinion of such 
committee, require aid and are entitled to relief 
under such sections." 

One of my predecessors, in an Opinion involving multiple 
periods of active service, stated that an honorable discharge 
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was a prerequisite to any compensation from the Soldiers' Relief 
Fund. Opinion No. 2422, Opinions of the Attorney General for 1940. 
This position was subsequently modified to the extent that one 
who has been dishonorably discharged cannot qualify for such 
relief. Opinion No. 7249, Opinions of the Attorney General for 
1944. 

The reasoning underlying these Opinions evolves from a con
sideration of Federal policy in dealing with persons dishonorably 
discharged from the Armed Forces. No one receives a dishonorable 
discharge except as a result of the sentence of a general court
martial. It would be illogical to assume that a dishonorably 
discharged soldier, as shown by the rolls and records of the United 
States Army, would be entitled to any monetary assistance from a 
political subdivision of this State, in view of the fact that the 
Congress of the United States has seen fit by legislative enact
ment to deprive him, by reason of his Army record, of all Federal 
benefits, privileges and emolument. Opinion No. 2422, supra. As 
to the entire service record of an individual, a dishonorable dis
charge pervades the entire record of the applicant, so that the 
prior favorable enlistment is completely obscured and is of no 
consequence for the purpose of state relief. 

Turning to the situation of a less than honorable discharge, 
I feel that part of your query results from a concern over the 
language of Section 5901.01, Revised Code, which reads, in 
pertinent part, as follows: 

"As used in sections 5901.16 to 5901.37, in
clusive, of the Revised Code: (A) 'Soldier' means 
an honorably discharged soldier, sailor, or marine, 
who served in the army or navy of the United States." 

This statute, although referring specifically to the Code 
sections relating to the interment of soldiers, has, in the past, 
been construed as also applying to the Code sections applicable 
to soldiers' relief. It was thought that there was a legislative 
intent to confine the benefits of both acts to one who had 
received an honorable discharge. My predecessor, in Opinion No. 
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7249, supra. modified this construction. This Opinion, in holding 
that one who receives a blue discharge certificate which is neither 
honorable nor dishonorable is eligible for soldiers' relief. states 
that relief, unlike a military burial, is not administered for 
the sake of bestowing an honor upon one who has earned a right to 
it. Rather, it grows out of the humane impulse to relieve dis
tress due to poverty, disease and other misfortune. 

Essentially, my predecessor relied on the status of the 
veteran under Federal law and regulations, holding that the loss 
of pension and some other benefits were not in themselves sufficient 
to bar the veteran from benefits under the Ohio law provided the 
veteran remained eligible for Federal benefits such as hospitalization 
and domiciliary care. I see no reason to question his views. 

In specific answer to your question, it is my opinion, and 
you are so advised, that a veteran who has served two periods of 
active duty, the first period terminated by an honorable discharge, 
is eligible for soldiers' relief if the second period of service 
is terminated by a discharge, other than dishonorable, under which 
some Federal veteran benefits remain to him. 

OPINION NO. 71-057 

Syllabus: 

A tenant of a metropolitan housing authority may serve as 

a member of said authority. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, September 22, 1971 

I have before me your request for my opinion, which asks 
the following question: 

"Is it legal for a tenant of a Metropolitan 
Housing Authority to serve as a member of said 
Authority?" 

Section 3735.27, Revised Code, governs the creation of a 
metropolitan housing authority and readz, in pertinent part. as 
follows: 

"A housing authority shall consist of five 
members, who shall be residents of the terri
tory embraced in such metropolitan housing au
thority district. * * * 

"Public officials. other than the officers 
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having the appointive power under this section, 
shall be eligible to serve as members, officers 
or employees of the housing authority notwith
standing any statute, charter or law to the 
contrary. Not more than two such public of
ficials shall be members of the authority at 
any one time. 

"All members of such housing authority shall 
serve without compensation but shall be entitled 
to be reimbursed for all necessary expenses in
curred. * * *" 

After thorough review, I find no statutory authority pro
hibiting service by a tenant as a member of such authority. 

Section 3735.29, Revised Code, seeks to restrain conflict 
of interest as between public employment and the private in
terests of the employee and reads as follows: 

"No member or employee of a metropolitan 
housing authority shall have any interest, 
directly or indirectly, in any contract for 
property, materials, or service to be acquired 
by said authority." 

2-192 

Payment by the tenant-member of the rentals of an apartment 
in accordance with the generally applicable formula under which 
rentals are determined, would not appear to be violative of that 
provision. The intention of that Section clearly relates to 
devices under which the member or employee may make an individual 
profit by reason of his position. 

Another doctrine that often becomes relevant when an in
dividual is appointed to a public position, is the doctrine of 
incompatibility of public offices. This doctrine, long a part 
of the common law, holds that "offices are incompatible when one 
is subject to, or in any way a check upon the other; or when it 
is physically impossible for one person to discharge the duties 
of both." State ex rel. v. Gebert, 12 Ohio C.C.R. (n.s.) 274 
(1909). This doctrine, however, pertains only to the holding 
of two public offices by one person. My predecessor, in Opinion 
No. 3440, Opinions of th~ Attorney General for 1938, held that 
the question of compatibility of offices does not actually arise 
if one of the offices involved is a private rather than a public 
office. In the case you have posed, a tenant appointed to a 
metropolitan housing authority would be holding only one public 
office and tl·,.: compatibility doctrine is, therefore, inapplicable. 

Thus, I am unable to find any prohibitions, either statutory 
or in common l~w. which would prevent a tenant of a metropolitan 
housing authority from being appointed to a position on such au
thority. There may be benefits, in fact, to be gained from such 
appointments. Tenant participation can result in more sensitive 
and efficient operation. Such an appointment would also recognize 
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the principle that "participation brings commitment" and that, 
given an opportunity to participate, tenants will act to improve 
the quality of life in public housing. 

In specific answer to your question, it is my opinion, and 
you are s~ advised that a tenant of a metropolitan housing au
thority may serve as a member of said authority. 

OPINION NO. 71-058 

Syllabus: 

Money appropriated by the State toward the purchase of 
civil Defense equipment by a local subdivision constituted 
an outright grant to the subdivision, subject only to the 
condition that the equipment be used for the required period 
for Civil Defense purposes. 

To: Dana L. Stewart, Adjutant General, Columbus, Ohio 
By: William J. Brown, Attorney General, October 1, 1971 

Your request for my opinion poses several questions re
lating to the ownership of property, much of which must now 
be disposed of, which was acquired through the use of federal 
funds in connection with the Civil Defense program. Your 
questions are as follows: 

"1. Did the money provided by the State 
toward the purchase of such [Civil Defense] 
equipment constitute an outright grant, with
out reservation of any State interest, or did 
the State acquire equity.in any equipment so 
pu,rchased? 

"2. If the State acquired equity, what 
is the nature and extent of the equity and 
of control over use and disposition of such 
equipment? 

"3. If the State acquired equity, what 
time limit, if any, would apply? 

"4. If your decision is that the state 
of Ohio maintains equity, what percentage of 
equity would the State of Ohio have in the 
equipment, in view of the fact, the Federal 
Office of civil Defense divested all interest? 

"5. For those items which do not constitute 
real property, such as siren land lines, telephone 
lines and maintenance costs, how can any State 
equity be valued or recovered?" 
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Your letter states that all of the Civil Defense equipment 
in question was purchased by political subdivisions of the State; 
that the funds for such purchases were provided, 50 percent by 
the Federal Government, 25 percent by the State, and 25 percent 
by the purchasing subdivision; and that the State participated 
in the program from 1951 until June 30, 1964. I am also 'informed 
that title to all the property purchases under this program was 
taken by the purchasing subdivision. 3ince I am satisfied that 
the answer to your first question is that the State did not ac
quire any equity in the equipment so purchased, it will be un
necessary to deal with your four remaining questions. 

The Federal Civil Defense Act of 1950, as amended, now 
provides (50 u.s.c. App. 2251): 

"* * * It is the policy and intent of the 
Congress that the responsibility for civil de
fense shall be vested jointly in the Federal 
Government and the several States and their 
political subdivisions. The Federal Government 
shall provide necessary direction, coordination, 
and guidance; * * * and shall provide necessary 
assistance as herein authorized." 

The Federal Civil Defense Administrator, established by 50 u.s.c. 
App. 227l(a), is authorized "to prescribe such rules and regula
tions as may be necessary and proper to carry out the provisions 
of this act***," 50 u.s.c. App. 2253(g), and "when*** there 
is a failure [by a State] to expend funds in accordance with the 
regulations * * * the Administrator shall either withhold the 
payment of any financial contribution to such State * * *, or 
limit payments to those programs or projects with respect to 
which there is substantial compliance with the regulations, * * *·" 
50 U.S.C. App. 2253 (h). 

The Administrator is authorized to perform numerous functions 
to carry out the purposes of the Act, among them the following 
(50 U.S.C. App. 2281): 

"(i) Hake financial contributions, on the basis 
of programs or projects approved by the Administrator, 
to the states for civil defense purposes * * * on 
such terms as the Administrator shall prescribe * * *: 
Provided further, that the amounts to be contributed 
by the Administrator to each State for organizational 
equipment shall be equally matched by such State from 
any source it determines is consistent with its la'I'IS: 
* * *Provided further, that the amounts paid to any 
State under this subsection shall be expended solely 
in carrying out the purposes set forth herein and in 
accordance with State civil defense programs or 
projects approved by the Administrator:***·" 

(Emphasis added) 

In cooperation with the policy and intent of congress the 
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General Assembly enacted Chapter 5915, Revised Code. Section 
5915.02, Revised Code, provides as follows: 

"There is hereby created within the adjutant 
general's department a civil defense section which 
shall be governed under regulations promulgated by 
the governor. The adjutant general shall be the 
state director of civil defense, * * * He shall 
coordinate all activities of all agencies for 
civil defense within the state,* * *." 

Section 5915.05, Revised Code, provides as follows: 

"The governor shall promulgate and enforce, 
and when necessary he may amend or rescind the 
regulations with respect to the civil defense of the 
state * * *· such regulations shall become effective 
upon being filed in the office of the secretary of 
state and thereupon shall have the effect of la\'1 
until amended or rescinded. * * *" 

The first appropriation act enacted by the General Azsembly 
to provide funds for the State's share of Civil Defense projects, 
contains a paragraph which appears in all subsequent acts (The 
Appropriation Acts of the One Hundredth General Assembly, 1953, 
page 186) : 

"All moneys released from the appropriation 
provided herein to the state civil defense sec
tion or to local subdivisions which have civil 
defense organizations, and all moneys appropriated 
by local subdivisions for civil defense purposes 
shall be expended only for the purpose of civil 
defense as authorized by the laws of this state 
and the United States and the expenditure of such 
moneys shall be· subject to audit by the bureau 
of inspection as created by section 274 of the 
General Code." 

Section 274, General Code, is now Section 117.01, Revised 
Code, which provides for the supervision and inspection of the 
accounts of all public offices and institutions of the State by 
the Bureau of Inspection and Supervision of Public Offices. 

The Federal regulations governing the use of, title to, 
and disposal of, Civil Defense equipment, appear in the federal 
Civil Defense Guide, January 1970, Part F, Chapter 5, Appendix 1, 
which provides, in pertinent part, as follows: 

Section 1.4 Authorized Use. 

"a. Items acquired with Federal contributions 
may be used for the following civil defense pur
poses * * *: 

II* * * * * * * * * 
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"b. Items acquired with Federal contributions 
may not be used for any other purpose, unless so 
authorized by the Director of Civil Defense. * * * 

II* * * * * * * * *If 

Section 1.6 Title. 

"a. OCD makes financial contributions only 
to the States, and through the States to their 
political subdivisions. Except in cases of Federal 
procurement, title to items so obtained passes 
directly from the vendor to the State or the polit
ical subdivision. In all cases the State shall be 
responsible for compliance with * * * the OCD regu
lations. The political subdivision is also bound 
to observe * * * the Regulations. 

"b. Provided the transferee agrees to comply 
with all requirements, title, or possession may 
be transferred among States and political subdivi
sions when and as approved by the Regional Director. 

"* * * * * * * * * 

Section 1.10 Disposal. Disposal of items acquired 
with Federal contributions is subject to the 
follm1ing conditions: 

If* * * * * * * * * 

"c. All items [with certain exceptions], may 
be disposed of, without OCD approval, after a 
period of 8 years from the date of procurement. 

"1. All OCD interest in the equipment 
ceases at the end of the designated period 
of time after the date of procurement. 
States and political subdivisions need not 
account to OCD for the use, maintenance, or 
disposal of such equipment. 

"* * * * * * * * ... 
(Emphasis in original) 

2-196 

The original Civil Defense Regulations of the State of 

Ohio, promulgated pursuant to Section 5915.05, supra, became 

effective on December 23, J953. A revised edition, signed by 

the Governor on June 1, 1957, was filed with the Secretary of 

State on June 5, 1957. The revised edition provides, in pertinent 

part, as follows: 
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"Section 5. Local Organization. 

"* * * * * * * * * 
114 .. 

* * 
All local Civil Defense organizations 

* shall have the power and authority * * *: 

"] . To receive and disburse funds for the 
purpose of: carrying out the provisions of 
Chapter 59J5 of the Revised Code and these 
Regulations. * * * 

"2. To control funds for the purpose 
of: purchasing, accepting, assigning, ac
quiring, holding, transferring, housing, 
repairing, or owning property, * * * 

"3. To dispose of unrestricted property 
by: donation, negotiation, exchange or sale, 
and/or in conformance with any agreement made 
by any countywide or regional Civil Defense 
organization or authority. 

"4. To acquire and hold title to 
property as defined in Section J2a of these 
Regulations." 

OAG 71-058 

Section 12 of the Governor's Regulations, just referred to in 
Section 5e. 4, supra, is concerned with surplus personal property 
donated by the Federal Government to the State or its political 
subdivisions for Civil Defense purposes, and it has no direct 
bearing on the questions you have asked. The same is true of 
Section 13 of the Governor's Regulations. 

To summarize, the Federal laws and regulations provide that 
the Federal Government shall make financial contributions to the 
States for the purchase of civil Defense equipment; that the title 
to such purchased equipment shall vest in the State or in its 
political subdivisions, although subject to numerous specific 
conditions restricting its use to civil Defense purposes; and 
that after 8 years, the restrictive conditions terminate, and 
the property may be disposed of by the titleholder without the 
approval of the Federal Government. The Ohio laws and regulations 
provide that local civil Defense organization may receive and 
disburse funds received from the Federal Government and from the 
State for Civil Defense purposes; that they may purchase and 
own Civil Defense equipment; that such funds must be expended 
only for Civil Defense purposes and the expenditures are sub-
ject to audit by the Bureau of Inspection and Supervision of 
Public Offices; and that the local organizations may dispose of 
the property after the termination of all restrictive conditions 
imposed upon its use. 

Despite these restrictive conditions, there is nothing in 
the statutes or the regulations to indicate that either the 
Federal Government or the State of Ohio intended to retain an 
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equitable interest in the property to which the local subdivisions 
took title. There was, in effect, an agreement between the 
Federal Government, the State of Ohio, and the local subdivisions 
for the purposes of Civil Defense, whereby the Federal Government 
and the State would provide general supervision, planning and 
funds, and the local subdivisions would purchase the necessary 
equipment and set up the operating units. This was a contractual 
arrangement under which the Federal Government and the State 
surrendered legal and equitable title in the purchased equipment, 
subject to the condition subsequent that the local subdivisions 
use it only for the purposes specified by the Federal Government 
and the State. Under such circumstances, title passes subject 
to being divested if the condition subsequent is not fulfilled. 
11 0. Jur. 2d 438, 439; 5 Williston on Contracts (3rd ed.) 144-
148. If the transaction were to be treated as a conditional gift 
or as a trust for a specific purpose, the result would be the 
same. 38 Am. Jur. 883, 884; stambaugh Assn. v. Youngstown, 73 
Ohio App. 234 (1943); Gearhart v. Richardson, -109 Ohio St. 418 
(1924). 

The requirement that there be an audit of expenditures by 
the Bureau of Inspection and Supervision of Public Offices is no 
evidence of an intent by the General Assembly to retain an interest 
in the property. All public moneys constitute a public trust 
fund, State ex rel. Smith v. Maharry, 97 Ohio St. 272 (1918), and 
the expenditure of such funds is limited to a public purpose, 
Kohler v. Powell, 115 Ohio St. 418 (1926). Where the expenditure 
of funds is expressly limited by law, such funds cannot be spent 
for any other purpose. State ex rel. Walton v. Edmondson, 89 
Ohio St. 351 (1914). Here, an audit would, of course, be necessary 
to insure the proper expenditure of the expended funds. The 
General Assembly, by so providing, was performing its legal duty 
and not preserving to the State an equity in the property to be 
purchased. 

Opinion No. 1665, Opinions of the Attorney General for 1952, 
held that a township had complete ownership and control of Civil 
Defense equipment, although it did not specifically consider the 
possibility of a retained equitable interest in the State. That 
Opinion, and Opinion No. 4224, Opinions of the Attorney General 
for 1954, both hold that the Civil Defense laws and regulations 
should be given a liberal construction tending to accomplish the 
purpose of the legislation. I believe that the interpretation 
given here does accomplish that purpose. 

In specific answer to your first question, therefore, it is 
my opinion, and you are so advised, that money appropriated by 
the State toward the purchase of Civil Defense equipment by a 
local subdivision constituted an outright grant to the subdivision, 
subject only to the condition that the equipment be used for the 
required period for Civil Defense purposes. 
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OPINION NO. 71-059 

Syllabus: 

The duty to initiate prosecution of persons who have 
obtained food stamps through misrepresentations, or otherwise 
misuse such stamps, lies with the county department of welfare, 
which should provide the county prosecutor with the information 
necessary to institute prosecution. 

To: John E. Hanson, Director, Dept. of Public Welfare, Columbus, Ohio 
By: William Jo Brown, Attorney General, October 1, 1971 

Your request for my opinion reads as follows: 

"The Department of Public Welfare administers 
the federal food stamp program through county de
partments of welfare. There is no specific legis
lation governing the stamp program in Ohio. 

"The u.s. Department of Agriculture is asking 
what authority the State has to prosecute persons 
who secure stamps through misrepresentation or who 
otherwise misuse coupons. In January 1970, a 
letter was sent by Mr. Denver White to the U. S. 
Department of A.griculture. Since then Cuyahoga and 
Hamilton counties have both questioned their authority 
to prosecute under the provisions of section 2911.01. 

"We would appreciate your advice as to whether 
the state o= county welfare departments have the duty 
to bring action under this section in cases where they 
learn that persons have secured stamps through fraudu
lent statements." 

Section 2 of "The Food Stamp Act of 1964" states congression
al policy in the following terms (7 u.s.c. 2011): 

"It is hereby declared to be the policy of 
Congress in order to promote the general welfare, 
that the nation's abundance of food should be 
utilized cooperatively by the States, the Federal 
Government, and local governmental units to the 
maximum extent practicable to safeguard the health 
and well-being of the nation's population and raise 
levels of nutrition among low-income households. 
* * * To effectuate the policy of Congress * * *, a 
food stamp program, which will permit those house
holds with low incomes to receive a greater share 
of the nation's food abundance, is herein authorized." 
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Section 4 of the Act, which authorizes the Secretary of 
Agriculture to formulate and administer the food stamp program, 
provides in pertinent part (7 u.s.c. 20J3): 

"(a) The secretary is authorized to formulate 
and administer a food stamp program under which, at 
the requ~st of an appropriate state agency, eligible 
households within the state shall be provided with 
an opportunity more nearly to obtain a nutritionally 
adequate diet through the issuance to them of a 
coupon allotment which shall have a greater monetary 
value than their normal expenditures for food. The 
coupons so received by such householder shall be 
used only to purchase food from retail food stores 
which have been approved for participation in ti1e 
food stamp program. Coupons issued and used as pro
vided in this chapter shall be redeemable at face 
value by the secretary through the facilities of the 
Treasury of the United States. 

"* * * * * * * * *tl 

2-200 

Section 5 of the Act empowers the participating state agencies 
to establish standards for determination of the eligibility of 
applicant households. It provides (7 u.s.c. 2014): 

"(a) Participation in the food stamp program 
shall be limited to those households where income is 
determined to be a substantial limiting factor in 
the attainment of a nutritionally adequate diet. 

"(b) In complying with the limitation or partici
pation set forth in subsection (a) above each state 
agency shall establish standards to determine the 
eligibility of applicant households. such standards 
shall include maximum income limitations consistent 
with the income standards used by the state agency 
in administration of its federally aided public 
assis~ance programs. Such standards also shall place 
a limitation on the resources to be allowed eligible 
households. The standards of eligibility to be used 
by each st<.:.te for the food star:.p program shall be 
subject to approval by the secretary." 

Section 10 of the Act, concerning the operation of the 
program, provides in pertinent part (7 U.S.C. 2019): 

"* * * * * * * * * 
" (b) The state agency of each participating state 

shall assume responsibility for the certification of 
applicant households and for the issuance of coupons: 
Provided, that the state agency may, subject to state 
law, delegate its responsibility in connection with the 
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issuance of coupons to another agency of the State 
government. * * * 

... * * * * * * * * .. 

OAG 71-059 

The Act also provides that, upon issuance of the coupons, 
an eligible household shall be charged such portion of the face 
value of the allotment as that household would normally spend 
for food, 7 u.s.c. 2016(b): and that the coupons are to be 
used by the household only in approved retail food stores, 7 
u.s.c. 2015(b). It further provides criminal penalties, both 
felonies and misdemeanors, for various misuses of the coupons 
in violation of the provisions of the Act or the regulations 
adopted pursuant thereto. 7 u.s.c. 2023. 

In 1959, the General Assembly had required the board of 
commissioners of each county to establish a county department 
of welfare (Section 329.01, Revised Code), which is directed, 
among other duties (Section 329.04, Revised Code): 

"* * * * * * * * * 
"(d) To cooperate with state and federal au

thorities in any matter relating to public welfare 
and to act as the agent of such authorities; 

"* * * * * * • * *·" 

And in 1970 a law was enacted requiring all counties, not 
already participating in the food stamp program, to submit an 
application and a plan of operation, and the duty of certifica
tion of the households eligible for participation was imposed 
upon the county departments of welfare. Section 329.042, Revised 
Code, provides: 

"Within thirty days of the effective date of 
this act, each county not participating in the food 
stamp program under the "Food Stamp Act of 1964" 
* * * shall make application and submit a plan of 
participation in such program. Subject to approval 
of the county plan by the United States Secretary 
of Agriculture, the department of welfare shall 
certify public assistance and non-public assist
ance households eligible under the federal act 
and federal and state regulations adopted pur
suant to such act to enable low income house-
holds to participate in the food stamp program, 
and thereby to purchase foods having a greater 
monetary value than is possible under public 
assistance standard allowances or other low 
income budgets." 

To summarize, the above statutes establish a cooperative 
food stamp program for low income households in which the 
Federal Government is to act in a general planning and super-
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visory capacity and is to supply the necessary coupons and the 
major part of the funds for redemption thereof, while the state 
is to establish standards for participation and the county 
department of welfare is to certify which households meet 
those standards and are eligible to receive coupons. I 
understand that the United States Department of Agriculture 
provides the coupons to a fiscal agent in the county - usually 
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a bank or other institution which is able to supply the necessary 
security for the coupons and for the money received when coupons 
are issued to an eligible household. The key to the successful 
operation of the entire program is the county department of 
welfare, which must make the determination of fact as to whether 
a household is eligible to participate or not. 

Since the county department of welfare is the agency which 
has access to the information necessary to prosecute an abuse of 
the program and the machinery for investigation of allegation of 
abuse, an appropriate criminal sanction is contained in Section 
291J.Ol, Revised Code, which provides, in pertinent part, as 
follows: 

"No person shall, by false pretense and 
with intent to defraud, obtain anything of 
value * * * 

"The attorney general, upon request by 
a prosecuting attorney, may assist him in in
quiring into and prosecuting violations of 
this section in his county. 

"Whoever violates this section shall be 
imprisoned not less than one nor more than three 
years if the value of the property so 
procured * * * is sixty dollars or more * * *· 

"If said value is less than sixty dollars, 
such person shall be fined not more than three 
hundred dollars or imprisoned not more than 
ninety days, or both." 

It is true that abuses of the food stamp program can also 
be prosecuted as federal offenses under 7 u.s.c. 2023, supra. 
But that does not prevent the state from invoking its own 
criminal sanctions relative to a subject matter in which the 
state and the Federal Government have a common interest. In 
~ v. The State of Ohio, 46 U.S. 410 (1847), the Supreme Court 
upheld a state conviction under state statute making it an offense 
to counterfeit coins of the United States, or knowingly to utter 
such counterfeits. (That statute now appears as section 2913.09, 
Revised Code; and see Section 2913.10, Revised Code, which makes 
it a state offense to counterfeit Federal stamps·.) Where one 
act constitutes an offense as to each of two sovereignties, 
either sovereign can prosecute the offense against itself. 
Waller v. Florida, 397 U.S. 387, 394 (1970), quoting Fox v. 
The State of Ohio, supra. Whether a subsequent prose~ion by 
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the other sovereign upon the same facts would constitute a vio
lation of the constitutional protection against double jeopardy, 
is a question with which we are not here concerned. see ~ v. 
The State of Ohio, supra, at page 435; State v. Fletcher, 44 Ohio 
Op. 2d 498 (1968); ~ v. Fletcher,22 Ohio App. 2d 83 (1970). 

In specific answer to your question it is my opinion, and 
you are hereby advised, that the duty to initiate prosecution of 
persons who have obtained food stamps through misrepresentations, 
or otherwise misuse such stamps, lies with the county department 
of welfare, which should provide the county prosecutor with the 
information necessary to institute prosecution. 

OPINION NO, 71-060 

Syllabus: 

1. The Ohio Youth Commission can, under Section 5139.42, 
Revised Code, order any parent to make support payments to it, 
thus removing the necessity for diverting such payments from 
the parent or guardian who is receiving them under an order 
of the domestic relations court. 

2. The Ohio Youth Commission can, under Section 5139.43, 
Revised Code, increase the amount of support without further 
court order or action. 

To: William J. Ensign, Director, Ohio Youth Commission, Columbus, Ohio 
By: William J. Brown, Attorney General, October I, 1971 

I have before me your request for my opinion, which reads 
as follows: 

"1. In a case where the parents of a child committed 
to the Youth Commission are legally separated, and a 
parent has been ordered to pay support payments, can these 
payments be diverted to the Youth Commission in order to 
satisfy Section 5139.41, Revised Code? 

"2. Assuming question number one is answered in 
the affirmative then can the Youth Commission under 
authority of Section 5139.42 through 5139.45, Revised 
Code, increase the amount of support without further 
court order or action?" 

Upon the commitment of a child to the Ohio Youth Commission, 
the Ohio Revised Code clearly defines a parent's obligation 
to support the child while in the custody of the Youth Commission. 
Section 5139.41, Revi3ed Code, reads, in part, as follows: 

"Whenever any child is permanently committed 

January 1972 Adv. Sheets 



OAG 71-060 A TTOR:\EY GE:\ERAL 

to the youth commission, his parents, guardian, 
estate or the estate of his parents shall be liable 
for his care and support so long as he resides in 
an institution under the jurisdiction of the youth 
commission. * * *" 
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There is also statutory provision for the support of the 
children of a marriage of divorced or separated parents. Under 
Section 3109.05, Revised Code, the court to which the question of 
support is presented has exclusive authority to "* * * order 
either or both parents to support their children, * * *." 

It is well established that a court's jurisdiction over the 
custody and control of the children of divorced or separated 
parents is a continuing jurisdiction, and may, on proper application, 
be invoked to modify orders made in the original proceeding when
ever the character and circumstances of the case, or of the parties, 
require it. Josh v. Josh, 120 Ohio St. 15] (1929). However, in 
certain insta~, such~ child may become a ward of the juvenile 
court and thus the jurisdiction of the domestic relations court may 
be suspended. Such an instance may be when the Ohio Youth Corn
mission's peculiar power as to custody of a child is invoked by 
permanent commitment of a child to it by the juvenile court. 

l\Then the juvenile court makes a permanent commitment to the 
Ohio Youth Commission, legal custody of such child rests in the 
Youth Commission, and it has jurisdiction in all matters concerning 
the welfare of the child until the child is discharged under the pro
visions of Section 5139.05 (C), Revised Code. This Section, dealing 
with the powers of the Commission, states, in pe~tinent part, as 
follows: 

"* * *When a child has been committed 
permanently to the commission the commission 
shall retain legal custody of the child until 
such time as it divests itself of such custody 
by discharging the child to the exclusive 
management, control, and custody of his parent 
or the guardian of his person, or until the 
committing court, upon its own motion, or upon 
the petition of the parent, guardian of the 
person, or next friend of a child, or upon 
petition of the commission, terminates such 
custody, or until such custody is terminated 
automatically by the child attain;.ng the age 
of twenty-one years." 

"Permanent commitment" is defined in Section 5139.01 (A) (3), 
Revised Code, as "a commitment which vests legal custody of a 
child in the youth commission." Section 5139.01 (A) (4), Revised 
Code, defines "legal custody", insofar as it pertains to the status 
which is created when a child is permanently committed to the Youth 
Commission, as: 

"" * * [a] legal status wherein the 
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commission has the foll0111ing rights and 
responsibilities: the right to have physical 
possession of the child: the right and duty 
to train, protect, and control him: the 
responsibility to provide him with food, 
clothing, shelter, education, and medical 
care: and the right to determine where and 
with whom he shall live: provided, that 
these rights and responsibilities are exer
cised subject to the powers, rights, duties, 
and responsibilities of the guardian of the· 
person of the child, and subject to any 
residual parental rights and responsibilities." 

OAG 71-060 

Your first question concerns the diversion of child support 
payments to the Youth Commission. However, an examination of the 
statutes setting forth the power of the Commission reveals that 
the Commission has power greater than that necessary merely to 
divert payments. Section 5139.41, supra, provides, in pertinent 
part, as follows: 

"* * *The juvenile court judge, at the 
time of making the commitment, shall certify 
to the commission the names and addresses of 
parents or guardians liable for such child's 
support, and shall indicate whether the parents 
or guardian have agreed or are willing to fur
nish such support." 

Section 5139.42, Revised Code, states, in part, as follows: 

"The youth commission shall investigate 
the financial condition of the families and 
estates of children committed to it, in order 
to determine the ability of any family or 
estate to make payment in whole or in part 
for the support of the committed child. * * * 
The commission shall determine the amount of 
support to be paid. An order shall be issued 
to the person or persons liable for such payment, 
requiring them to pay to the state monthly, 
quarterly, or otherwise, as may be arranged, 
such amount as the commission determines." 

It is clear that the Youth Commission has very broad power in 
the area of support. Power is given to the Commission by statute 
to determine willingness to pay, to investigate family financial 
conditions, to determine the amount to be paid, and to issue orders 
for payment to those liable for such payment. The Youth Commission 
c:=.n orC::er any person who is liable for a child's support to make 
payments to the Commission for that support, and there is no basis 
for treating rnarried or divorced parents differently. Since the 
Commission can order any parent to make such support payments dir
ectly to it, it is not necessary to divert any payments from either 
parent to the Commission. ~Vhere there is an outstanding order of 
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the dome~tic relations court directing a parent to make payments for 
support of the committed child, such parent should seek relief from 
the court's order on the basis of the order of the Youth Commission. 

In specific answer to your first question, the Ohio Youth 
Corrunissic.n can, under Section 5139.42, supra, order any p:irent to 
make support payments to it, thus removing the necessity for divert
ing such payments from the parent or guardian who has been receiving 
them under the order of the domestic relations court. 

Your second question concerns the power of the Ohio Youth 
Commission to increase the amount of support paid to the Commission 
without further court orfer or action. 3ection 5139.43, Revised Code, 
whic!1 concern9 the Con··1i::;:; ion's power to increase or decre<?.se the 
arnoun t of support pa.yrn.en ts, reads as foll01"s: 

"The youth commission shall annually de
termine the ability of a parent, guardian, or 
estate to pay and the amount that such person 
shall pay in accordance with section 5139.45 
of the Revised Code, and shall have the power, 
for due cause, to increase or decrease the 
amount previously ordered paid." 

It is clear that under this Section the Youth Commission can 
increase the amount of support without further court order, since it 
has been given complete jurisdiction in this area. 

In specific answer to your questions, it is my opinion, and 
you are so advised, that: 

1. The Ohio Youth Commission can, under Section 5139.42, 
Revised Code, order any parent to make support payments to it, 
thus removing the necessity for diverting such payments from 
the parent or guardian who is receiving them under an order of 
the domestic relations court. 

2. The Ohio Youth Commission can, under Section 5139.43, 
Revised Code, increase the amount of support without further 
court order or action. 

OPINION NO. 71-061 

Syllabus: 

Where title to a county fairgrounds is in the board of county 
commissioners, a county agricultural society, which occupies and 
uses said fairgrounds for the holding of agricultural fairs, may 
lease all or a part of the premises, although there is no formal or 
signed lease between the county commissioners and the agricultural 
society. 
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To: J. Walter Dragelevich, Trumbull County Pros. Atty., Warren, Ohio 
By: William J. Brown, Attorney General, October 4, 1971 

I am in receipt of your predecessor's request for my opinion, 
which he stated as follows: 

"The Trumbull County Fair Board has been in 
existence for a number of years, but since the 
new fairgrounds have been established, they have 
never received a formal or signed lease from the 
County Commissioners. 

"The Fair Board desires to sub-lease the 
grounds at times other than the annual fair, 
and at the specific request of the Trumbull 
County commissioners, I would request an opinion 
as to whether or not the Fair Board has the au
thority to sub-let the fairgrounds when they do 
not have a formal or signed lease with the County 
Commissioners." 

The statutes make it clear that a formal or signed document is 
not necessary in order to vest a fair board (or "agricultural 
society," Opinion No. 1116, Opinions of the Attorney General for 
1952), occupying a fairground, with control and other rights in 
such fairground, when title thereto is held by the board of county 
commissioners. Section 1711.31, Revised Code, dealing with the 
control of lands by an agricultural society, when title thereto is 
vested in the county commissioners, reads, in pertinent part, as 
follows: 

"When the title to grounds and improvements 
occupied by an agricultural society is in the 
board of county commissioners, the control and 
management of such lands and improvements shall 
be vested in the board of directors of such society 
so long as they are occupied by it and used by it 
for holding agricultural fairs. 

II* * * * * * * * * 

"Monies realized by the society in holding 
county fairs and from renting or leasing all or 
part of the grounds and buildings for the conduct 
of fairs or otherwise, over and above the necessary 
expenses thereof, shall be paid, into the treasury 
of the society and used as a fund for keeping such 
grounds and buildings in good order and repair and 
for making other improvements deemed necessary by 
the society's directors." 

From those provisions, it is apparent that the legislature antici
pated the leasing out of county grounds by an agricultural society. 
'l'hese require that three conditions be met in order for an agri
cultural nociety to control and manage a county's fairgrounds. 
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1. Title to the fairgrounds is in the board of county 
commissioners. 
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2. The fairgrounds are occupied by the agricultural society. 

3. The fairgrounds are used by the society to hold agri
cultural fairs. 

Since, in the present case, it appears that the Trumbull County 
Fair Board (an agricultural society) is in fact occupying the new 
fairgrounds, the requirements of the statute have been satisfied. 
Accordingly, such an agricultural society and a board of county 
commisoioners need not execute a formal or signed lease in order 
for an agricultural society to control, manage, lease, and carry 
on other transactions inherent in the management of fairgrounds. 

The authority of an agricultural society to lease out the 
fairgrounds which they occupy and control, has long been recognized 
by this Office (See Opinion No. 2488, Opinions of the Attorney 
General for 1934, which allowed a society to lease out the grounds 
for a horse racing meeting; and Opinion No. 2887, Opinions of 
the Attorney General for 1938, requiring that monies realized from 
such leasing of fairgrounds are payable directly to the agri
cultural society which was in control of the premises). In Opinion 
No. 576, Opinions of the Attorney General for 1959, one of my pre
decessors held that: 

"Under the provisions of Section 1711.31, 
Revised Code, an agricultural society, being 
in control of lands belonging to the county, 
has a right to lease such grounds for any law
ful purpose, although not connected in any way 
with the operations of the society, in holding 
the county fair, or otherwise; but the rentals 
arising from such leases are to be retained by 
the society and used for the maintenance of 
the fairgrounds and for necessary improvements 
thereon." 

It may be noted that there are instances where the society 
does not have the exclusive aut~~rity to lease out the fairgrounds. 
Section 1711.25, Revised Code, provides that the society cannot 
make such lease of the fairgrounds without consent of the board of 
county commissioners, when the purpose of the lease is to raise 
money to purchase a new fairgrounds. Also, as determined by one 
of my predecessors, in Opinion No. 720, Opinions of the Attorney 
General for 1963, the society does not have the authority to 
lease the fairgrounds for oil and gas exploration and development, 
for the reason that an oil and gas lease "in most respects is 
not a lease at all but has as its ultimate objective the sale of 
minerals constituting a part of the real estate:." Finally, it 
should be remembered that the leasing out of lands controlled by an 
agricultural society must be in the name of the agricultural 
society, even though the title to the land may be in the county 
commissioners. Opinion No. 2488, Opinions of the Attorney General 
for 1934. 
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In specific answer to the question, it is my opinion, 
and you are so advised that, where title to a county fairgrounds 
is in the board of county commissioners, a county agricultural 
society, which occupies and uses said fairgrounds for the holding 
of agricultural fairs, may lease all or a part of the premises, 
although there is no formal or signed lease between the county 
commissioners and the agricultural society. 

OPINION NO. 71-062 

Syllabus: 

I>ioneys from the general fund of a township may not be 
expended to acquire land to establish a cemetery, as provided 
for by Section 517.01, Revised Code, unless a vote is taken 
with respect thereto as provided for by Section 517.04, Re
vised Code. 

To: Robert A. Jones, Clermont County Pros. Atty., Batavia, Ohio 
By: William J. Brown, Attorney General, October 4, 1971 

Your request for my opinion reads as follows: 

"r!Vould you please favor us with your opinion 
as to whether or not a Board of Township Trustees 
may purchase land for the establishment of a new 
cemetery out of general fund monies of the town
ship without submitting the question of establish
ing a new cemetery to a vote of the people under 
Section 517.04 of the Revised Code of ~he State 
of Ohio." 

Your letter further explains that the subject township 
cemetery is completely filled, that the township trustees have 
an opportunity to purchase a suitable tract of land to establish 
a new cemetery and that there is adequate general fund money 
available to make an outright purchase. 

Four closely related statutes are pertinent in resolving 
the question you have posed. They are Sections 517.04, 517.07, 
517.08 and 517.13, Revised Code, formerly Sections 3445, 3448, 
3449 and 3455, General Code, respectively. 

The pertinent parts of these sections are as follows: 

517.04. "Before a purchase or appropriation 
of land for cemetery purposes is made or a conveyance 
is accepted, except where funds may be available for 
such purchase or appropriation of land for cemetery 
purposes under section 517.08 of the Revised Code, the 
question of the establishment of such cemetery, on the 
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order of the board of township trustees or the written 
application of any six electors of the township, shall 
be submitted to a vote of the electors of such township 
at a regular annual election. * * *" (Emphasis added) 

517.07. "Upon application, the board of township 
trustees shall sell at a reasonable price such number 
of lots as public wants demand for burial purposes. 
* * *" 

517.08. "The proceeds arising from the sale of 
cemetery lots under section 517.07 of the Revised Code 
shall be used in improving and embellishing such grounds, 
except that upon unanimous consent of the board of town- · 
ship trustees, such proceeds may be used in the purchase 
or appropriation of additional land for cemetery purposes 
in accordance with sections 517.01 and 517.13 of the 
Revised Code; * * * " (Emphasis added) 

517.13. "In any township in which there is a 
cemetery owned or partly owned by such township, if 
in the opinion of the board of township trustees, it 
is desirable to add to the area of such cemetery by 
the purchase of additional grounds, * * * such additional 
lands shall be considered a part of the original cemetery 
even though separated therefrom by a road or highway. 

"For such purpose the board may expend funds as 
provided in section 517.08 of the Revised Code, or the 
board may levy a tax, not to exceed one half of one 
mill, on the taxable property of the township, for a 
period not to exceed five years, which tax shall be 
collected as other taxes, and appropriated for the 
purchase or appropriation of such additional cemetery 
grounds which shall become part of the township cemetery." 

(Emphasis added) 

From a reading of Section 517.04, supra, it is clear that 
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the question of the establishment of a township cemetery, except 
where funds are available from the sale of cemetery lots under 
Section 517.07, supra, must be submitted to a vote of the electors 
of the township. Before its amendment in 1961, this section con
tained no exception relative to expenditure of the cemetery fund 
to purchase land for the establishment of a cemetery. 

With respect to the general fund of the township being used 
to purchase land for the establishment of a cemetery, the 
statutes have not been changed since a similar question was 
answered in Opinion No. 6350, Opinions of the Attorney General for 
1943. 

The syllabus of that opinion reads as follows: 

"Moneys from the general funds of a township 
may not be expended to acquire land to establish a 
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cemetery, as provided for by Section 3441, General 
Code, unless a vote is taken with respect thereto 
as provided for by Section 3445, General Code." 

OAG 71-063 

The statutes mentioned in that syllabus are now found with minor 
changes in Sections 517.01 and 517.04, Revised Code. such changes 
are not pertinent to your question. 

While establishment of a cemetery is to be distinguished from 
enlargement or additions to an established cemetery as is 
described in Section 517.13, supra, enlargement can only be 
made on land nearby the original cemetery. Since your question 
does not involve enlargement of an existing cemetery but, rather, 
the establishment of a new one the statutory provisions governing 
establishment must be complied with. 

From the foregoing it is therefore my opinion and you are 
so advised that moneys from the general fund of a township may 
not be expended to acquire land to establish a cemetery, as pro
vided for by Section 517.01, Revised Code, unless a vote is taken 
with respect thereto as provided for by Section 517.04, Revised 
Code. 

OPINION NO. 71-063 

Syllabus: 

A school district, which cannot otherwise continue in opera
tion, must accept advances from the School District Operations 
Fund; submit a tax levy to the voters, within thirty days of 
receipt of the first advance, which will permit operation of the 
schools until the end of 1972; and continue operation of its 
schools for thirty days after the first advance or five days after 
the vote on the tax levy, whichever date occurs first. 

To: Martin Essex, Supt. of Public Instruction, Columbus, Ohio 
By: William J. Brown, Attorney General, October 1, 1971 

I have before me your request for my opinion, which reads 
as follows: 

"The Ohio General Assembly has enacted 
Section 34 as attached which relates to ad
vancing funds to financially distressed school 
districts. 

"Communications with the districts indi
cate that some of them may raise the question 
as to the mandatory character of this section 
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of law. I should appreciate your opinion on 
the following question: 

"'Is a school district which has 
been authorized by the State Auditor 
and the Office of the Superintendent 
of Public Instruction to close the 
schools or disrupt the school calendar 
required to request or utilize this 
advance draw process before school cal
endar change could take place?' 

"Due to the time limitations associated 
with this matter, your reply at your very earli
est convenience would be helpful." 

2-212 

By Section 34 of Amended House Bill No. 986, effective 
September 22, 1971 (Supplemental Appropriations Act beginning 
September 18, 1971 and ending September 30, 1971), the General 
Assembly created the School District Operations Fund; appropriated 
$2,750,000 to it; and empowered the State Department of Education 
to make advances therefrom to those school districts which, be
cause of insufficient funds, will be forced to suspend operations 
prior to December 15, 1971. 

The first sentence of Article III of the Ordinance of 
1787, by which the Continental Congress established a form of 
government for the Northwest Territory, provides as follows: 

"Religion, morality, and knowledge being 
necessary to good government and the happiness 
of mankind, schools and the means of education 
shall forever be encouraged." (Emphasis added.) 

h~en the State of Ohio was formed from the eastern division 
of the Northwest Territory, Article VIII, Section 3 of its first 
Constitution, adopted in 1802, provided in pertinent part: 

"* * * But religion, morality and knowl
edge, being essentially necessary to good gov
ernment and the happiness of mankind, schools 
and the means of instruction shall forever be 
encouraged by legislative provision, not in
consistent with the rights of conscience." 

(Emphasis added.) 

Article I, Section 7 of the present Constitution of the 
State of Ohio, adopted in 1851, provides in pertinent part: 

"Religion, morality, and knowledge, how
ever, being essential to good government, it 
shall be the duty of the general assembly to 
pass suitable laws to protect every religious 
denomination in the peaceable enjoyment of its 
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own mode of public worship, and to encouraqe 
schools and the means of instruction." (Emphasis added.) 

Pursuant to this constitutional mandate the General Assembly 
has placed upon the local boards of education the mandatory duty 
of establishing and maintaining free public schools. Section 
3313.48, Revised Code, provides in pertinent part: 

"The board of education of each city, ex
empted village, and local school district 
shall provide for the free education of the 
youth of school age within the district under 
its jurisdiction, at such places as will be 
most convenient for the attendance of the 
largest number thereof. Every day school so 
provided shall be open for instruction with 
pupils in attendance for not less than one 
hundred seventy-six days in each school year, 
* * *· Each day* * * shall consist of not 
less than five clock hours with pupils in at
tendance,* * *." 

Furthermore, the General Assembly has made it mandatory that 
the parents of every school-age child send such child to an ac
credited school for the full term prescribed. Section 3321.04, 
Revised Code, provides in pertinent part: 

"Every parent, guardian, or other person 
having charge of any child of compulsory school 
age * * * must send such child to a school, which 
conforms to the minimum standards prescribed by 
the state board of education, for the full time 
the school attended is in session, which shall 
not be for less than thirty-two weeks per school 
year. Such attendance must begin within the 
first week of the school term or within one week 
of the date on which the child begins to reside 
in the district * * *·" 

The Supreme Court has described the predecessor of Section 
3313.48, Revised Code (Section 7644, General Code), as "mandatory". 
In Rabe v. Board of Education, 88 Ohio St. 403, at page 420 (1913), 
the Court said: 

"* * * [U]nder the mandatory provisions of 
Section 7644, General Code, it is the duty of 
the board of education to provide for the estab
lishment of a sufficient number of elementary 
schools and to continue such schools for at 
least eight months in the school year, * * *·" 

The Supreme Court has also held that it is the mandatory 
duty of every parent to see that his school-age children attend 
school full time. State v. Gans, 168 Ohio St. 174, at pages 
180-181 (1958). --
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Furthermore, the Supreme Court has said that the school laws 
must be liberally construed to accomplish their plain objectives. 
In Rutherford v. Board of Education, J27 Ohio St. 81, at page 83 
(1933), the Court said: 

"* * * [A]ny doubt must be resolved in 
favor of the construction that will provide 
a practical method for keeping the schools 
open and in operation." (Emphasis added.) 

See,also, Board of Education v. Dille, 109 Ohio App. 344, 349 
(1959). 

To summarize, the Constitution imposes upon the General 
Assembly the duty of providing a system of education; the 
General Assembly has made it the duty of local boards of education 
to establish and ~aintain free public schools for all children 
whose parents are compelled by law to send them to school; and 
the Supreme Court has held that all doubts as to the meaning 
of the school laws should be resolved in such manner as will 
keep the schools in operation. 

There may, of course, be unfortunate instances in which a 
local board of education does not have sufficient funds to main
tain its schools in operation within the minimum standards pre
scribed by the State Board of Education (Section 3301.07 (D), 
Revised Code). But even in such cases, the General Assembly has 
prohibited the local board from closing its schools, except upon 
authorization by the Superintendent of Public Instruction after 
certification by the Auditor of State that the necessary funds 
actually are unavailable; and the General Assembly has directed 
that the local board reopen its schools as soon as funds do be
come available. Section 3313.483, Revised Code, provides in 
pertinent part: 

"A board of education, upon the adoption 
of a resolution stating that such board may be 
financially unable to open on the day or to 
remain open for instruction on all days set 
forth in its adopted school calendar and main
tain minimum standards as may be r~ired by 
the state board of education, shall request the 
auditor of state to determine whether such sit
uation exists. If the auditor of state finds 
that the board of education has attempted to 
avail itself to the fullest extent authorized 
by law of all lawful revenue sources available 
to it * * * he shall certify that finding to 
the superintendent of public instruction and 
shall certify the date on which the district 
will have remaining only such moneys as are 
necessary for maintaining the district while 
the education program is suspended and the 
date on which the district, by utilizing all 
lawful revenue sources for securing such 
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moneys, will have available sufficient moneys 
to open or re-open the instruction program meeting 
the required minimum standards. 

"Upon receipt of such certification, the super
intendent of public instruction may authorize such 
school district to delay the opening of its schools 
or close schools on or after the certified date on 
which the district will cease to have sufficient 
funds and order such district to open or reopen on 
the certified date on which it will again have suf
ficient funds available. The order to open or re
open may be extended by the superintendent of pub
lic instruction for good cause shown. 

"No board of education may delay the opening 
of its schools or close its schools for financial 
reasons unless so authorized by the superintendent 
of public instruction." (Emphasis added.) 

OAG 71-063 

In the case of the financially distressed school districts 
to which your lette~ refers, sufficient funds to enable them to 
operate have now been made available by the General Assembly. 
Section 34 of Amended House Bill No. 986, supra, reads as 
follows: 

"Section 34. There is hereby appropriated 
to the Sc~·;ool District Operations Fund, here\iith 
created, the sum of $2,750,000 out of any moneys 
in the state treasury to the credit of the gen
eral revenue fund, which are not otherwise ap
propriated. 

"The moneys in the School Distric! Opera
tions Fund shall be administered by th~ State 
Department of Education and may be released by 
the Department upon a certification of the 
Auditor of State by September 1, 1971 or there
after that a city school district, exempted 
village school district or local school dis
trict is without moneys to continue to 
operate and will in fact be forced to suspend 
operations between the effective date of this act 
and December 15, 1971. 

"To be eligible to receive any portion of 
these funds, a school district must submit to 
the voters of that school district within thirty 
days after the first advance of such funds, but 
not later than December 15, 1971, a tax levy for 
operating purposes that will, if adopted, permit 
the school district to operate for the balance 
of the current calendar year, and the succeeding 
calendar year. 
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"The State Department of Education shall ad
vance funds to an eligible school district in an 
amount to permit normal school operations in that 
district for a period of up to thirty calendar 
days, provided such funds shall not be released 
for more than five days following such vote, or 
after December 15, 1971. In no event shall a 
school district receive a sum greater than the 
remaining payments to be made in fiscal year 
1971-72 calculated pursuant to section 3317.02 
of the Revised Code as in effect on September 1, 
1971. 

"A school district receiving funds under the 
provisions of this section shall repay the sums 
so received into the non-earmarked general revenue 
fund upon such conditions as may be agreed upon by 
the State Department of Education and the school 
district involved. 

"Repayment shall be made through regularly 
monthly deductions of a portion of the state aid 
normally paid to the school district by the State 
Department of Education in accordance with the pro
visions of section 3317.02 of the Revised Code. 
Final repayment shall be made not later than June 
30, 1972. Failure of the school district to adopt 
a proposed tax levy as required by this section 
shall permit the State Department of Finance to 
begin immediate withholding of any school founda
tion moneys due that district after December 1, 
1971 for the repayment of the advance made under 
this section. 

"The Section shall remain in effect through 
June 30, 1972." 

To summarize, this section provides that $2,750,000 is 
appropriated for the benefit of financially distressed school 
districts; that the Department of Education may make advances 
from this fund to a distressed school district as soon as 

2-216 

the Auditor of State certifies that such district is without 
funds to continue to operate; that, within thirty days of 
receipt of the first advance, such district must submit to its 
voters a tax levy sufficient to permit it to continue to operate 
until the end of 1972; that the advances shall be made in amounts 
sufficient to permit operations for thirty days at the most, 
but for no more than five days following the vote on the tax levy; 
and that the advances shall be repaid by deductions from the pay
ments normally received by the district from the State School 
Foundation Program (Section 3317.02, Revised Code). What the 
Section does, in effect, is to permit advances to be made from 
the Foundation Program of money which would later be paid to the 
school districts in due course. 
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Section 3313.483, supra, provides that no board of education 
may close its schools if funds for normal operations are available. 
Funds have now been made available by the General Assembly, and 
the Auditor of state has apparently already certified that the 
school districts in question cannot continue to operate unless 
they receive additional money. In view of the mandatory nature 
of the laws set forth above, I conclude that you have no 
choice but to make the advances, and that the districts in 
question must accept the money. submit a tax levy to the voters 
within thirty days after receipt of the first advance, and con
tinue school operations for thirty days following the first ad
vance or five days following the election, whichever date occurs 
first. 

In specific answer to your question it is therefore my 
opinion, and you are so advised, that a school district, which 
cannot otherwise continue in operation, must accept advances from 
the School District Operations Fund: submit a tax levy to the 
voters, within thirty days of receipt of the first advance, which 
will permit operation of the schools until the end of 1972: and 
continue operation of its schools for thirty days after the first 
advance or five days after the vote on the tax levy, whichever 
date occurs first. 

OPINION NO. 71-064 

Syllabus: 

Where a local option election is held under Section 4301.351, 
Revised Code, respecting Sunday sales of intoxicating liquor in a 
residence district of two or more election precincts, as defined 
in Section 4301.32, Revised Code, a new residence district that 
includes one precinct of such earlier district, may not be created 
for at least the four-year period, as provided in Section 4301.37, 
Revised ~ode, following the election. 

To: James D. Ruppert, Warren County Pros, Atty., Lebanon, Ohio 
By: William J. Brown, Attorney General, October 6, 1971 

I have before me your request for my opinion which reads 
as follows: 

"Can an election be held pursuant to Section 
4301.351 in a new residence district consisting of 
a precinct in which the question of Sunday sales 
of intoxicating liquor was held the previous year, 
which precinct voted in favor of the question of 
Sunday sales, and another contiguous precinct which 
111as not involved in the previous year's election?" 

In 1969, the General Assembly amended Chapter 4301, Revised 
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Code, to permit the electors of certain districts to determine 
whether or not the sale of intoxicating liquor should be permitted 
therein on Sunday. Definition of such districts is the same as 
that contained in Section 4301.32. Revised Code, governing other 
local option districts. The pertinent provision of Section 
4301.351, Revised Code, is as follows: 

"If a petition is for submission of the 
question of whether the sale of intoxicating 
liquor shall be permitted on Sunday, a special 
election shall be held in the district as de
fined in section 4301.32 of the Revised Code at 
the time fixed as provided in section 4301.33 
of the Revised Code. In cases in which the 
district does not constitute a political sub
division, the expenses of holding such election, 
otherwise chargeable to a political subdivision, 
shall be charged to the municipal corporation or 
township of which the district is a part." 

Section 4301.32, supra, in turn, is as follows: 

"The privilege of local option as to the 
sale of intoxicating liquors is hereby con
ferred upon the electors of the following dis
tricts: 

"(A) A municipal corporation; 

"(B) A residence district in a municipal 
corporation consisting of two or more contiguous 
election precincts, and defined by the petition 
authorized by Section 4301.33, of the Revised 
Code; 

"(C) A township, exclusive of any municipal 
corporations or part thereof located in such town
ships." 

Your question is concerned only with subsection (B) of 
Section 4301.32, supra, or "residence district", i.e., two or 
more contiguous election precincts within a municipal corpora
tion. 

Under Section 4301.37, Revised Code, a local option election 
on Sunday sales can be held no more often than once in four years 
in a district. This is as follows: 

"~Vhen a local option election under section 
4301.351 [4301.35.1] of the Revised Code is held 
in any district, the result of such election shall 
be effective in such district until another such 
election is called and held pursuant to sections 
4301.32 to 4301.361 [4301.36.1], inclusive of the 
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Revised Code, but no such election shall be held 
in any district more than once in four years." 

(Emphasis added) 

OAG 71-064 

Your question, then, is whether or not one precinct that was 
included in a local option district may be combined with another 
contiguous precinct to make up a new district in which a local 
option election on sunday sales is petitioned, when less than 
four years has elapsed since the election in the original district. 

In a related matter, the Supreme Court had occasion to 
consider the status of a local option territory under Section 
4301.32, supra. canton v. Imperial Bowling Lanes, Inc. 16 Ohio St. 
2d 47 (1968). There, a township, had elected to be "dry" in a 
local option election. Thereafter, a part of the township was 
annexed to a municipality that was "wet". Pointing, among other 
things, to the provisions of section 4301.39, Revised Code, re
quiring the preparation of a "plat of the local option district" 
in order to determine the exact liquor permits affected, the 
Court concluded that the annexed territory remained "dry" until 
changed by a subsequent local option election. It said at page 53 
as follows: 

"With this in mind, we conclude that the 
inclusion of paragraph (B) in Section 4301.32, 
Revised Code, indicates a legislative intention 
that the word "district" in the local option 
statutes should always describe the territory 
included within a district at the time of a 
local option election therein. It would then 
follow that the status as wet or dry of any 
part of that territory (which status had been 
acquired pursuant to a local option election) 
could only be changed by a subsequent local 
option election in a district including that 
part of that territory." 

That view had been earlier shared by my predecessors. 
Opinion No. 597, Opinions of the Attorney General for 1957; Opinion 
No. 1882, Opinions of the Attorney General for 1950. 

The decision and Opinions reflect a continuing concern to 
preserve the liquor sale status, decided upon in a community 
through a local option election. That concern was expressed 
judicially even before "prohibition". (See In re Davis, 4 Ohio 
N.P. (n.s.) 417 (1907), involving annexation of a "dry" area to 
a "wet" area and an attempted election in the annexed district; 
Browning v. T'/estroph, 12 Ohio C.C.R. (n.s.) 456 (1909), upholding 
the integrity of the original local option district as against 
changes in the district made for other governmental purposes; and 
Kilcoyn v. Hutchins, 10 Ohio C.C.R. (n.s.) 233 (1907), denying a 
district petition where the district boundaries overlapped an 
earlier one.) 

While, with the exception of the Kilcoyn case, supra, the 
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above citations relate primarily to changes in municipal boundaries, 
both perimeters and internal divisions. the uniform rationale of 
them points to the necessary conclusion that a local option dis
trict may not be altered under the circumstances involved here. 
Indeed, the language quoted above from the canton case, supra, 
is equally applicable to this situation and the reference in that 
Opinion to the requirement for platting the local option district 
is as persuasive here as in that case. Accordingly, I must 
advise you that the overlapping district is not perrnissib~e in 
these circumstances. 

In specific answer to your question, it is my opinion, and 
you are so advised that, where a local option election is held 
under Section 4301.351, Revised Code, respecting Sunday sales of 
intoxicating liquor in a residence district of two or more 
election precincts. as defined in Section 4301.32, Revised Code, 
a new residence district that includes one precinct of such 
earlier district, may not be created for at least the four-year 
period, as provided in Section 4301.37, Revised Code, following 
the election. 

OPINION NO. 71-065 

Syllabus: 

Assuming there is no village ordinance to the contrary, a member 
of a village police department may also serve as clerk of the to"Vm
ship in which the village is located, unless it is physically impos
sible for the same person to perform the duties of both offices. 

To: James R. Scott, Guernsey County Pros. Atty., Cambridge, Ohio 
By: William J. Brown, Attorney General, October 6, 1971 

You have requested my opinion as to \vhether a member of a village 
police department may at the same time serve as clerk of the township 
"VTithin which the village is located. I \·rill assume that you are re
ferring to an incorporated village. 

There appears to be no statutory prohibition against the holding 
of these two offices by one individual. The office of the township 
clerk is elective. Section 507.01, Revised Code, provides as follows: 

"A township clerk shall be elected at the 
general election in nineteen fifty-one, and 
quadrennially thereafter in each township, and 
he shall hold his office for a term of four years 
commencing on the first day of January next after 
his election." 

It is, therefore, a political office (Opinion !Io. 223, Opinions 
of the Attorney General for 1959), and those who hold positions in 
the classified civil service are prohibited from running for such an 
office. Section 143.41, Revised Code, provides, in pertinent part, as 
follows: 
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"No officer or employee in the classified 
service of the state, the several counties, 
cities, and city school districts thereof, shall 
directly or indirectly * * * take part in poli
tics other than to vote as he pleases and to ex
press freely his political opinions." 

OAG 71-065 

Village offices, however, are not included in the classified service 
and Section 143.41, supra, does not apply to them. In Opinion No. 
3521, Opinions of the Attorney General for 1962, my predecessor, said: 

~since Section 143.41, Revised Code, does 
not apply to the chief or members of a village 
police department, and Sections 737.15 and 737.16, 
Revised Code, do not prohibit the chief, or such 
members from taking part in politics, then, in 
the absence of a valid ordinance or resolution by 
the legislative authority of the village prohibit
ing the chief or such members from taking part in 
politics, the chief or such member may hold an 
elective or appointive office at the same time he 
is serving in the police department assuming he 
is physically able to do so." 

Since there is no statutory prohibition against the simultaneous 
holding of these two offices, and assuming that the village has no 
such prohibitory ordinance, we must look to the rule of the common 
law as to compatibility of employment. In Ohio, the general rule on 
this subject has been stated in State ex rel. Attorney General v. 
Gebert, 12 Ohio C.C.R. (n.s.) 274, 275 (1909): 

"Offices are considered incompatible when 
one is subordinate to, or in any way a check 
upon the other; or when it is physically im
possible for one person to discharge the duties 
of both." 

For an extended summary of the la111 on this matter, see State ex rel. 
Hover v. ~·:olven, 175 Ohio St. 114 (1963). 

The elective position of township clerk and the position of 
village policeman are neither subordinate to, nor in any 111ay a check 
upon the other; and such positions may be held by the same person 
so long as it is not physically impossible for one person to dis
charge the duties of both. In Opinion No. 161, Opinions of the Attor
ney General for 1963, my predecessor held that "the positions of 
deputy sheriff [a lat-r enforcement officer] and tmvnship clerk are 
compatible, unless it is physically impossible for the same person to 
perform the duties of the t'lfro positions." 

In specific answer to your question, it is my opinio~, and you 
are so advised, that assuming there is no village ordinance to the 
contrary, a member of a village police department may also serve as 
clerk of the tm.,nship in which the village is located, unless it is 
physically impossible for the same person to perform the duties of 
both offices. 
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OPINION NO. 71-066 

Syllabus: 

A board of township trustees may enter into a contract with a 
board of county commissioners under which the service charges, as
sessed by the tm-mship against the users of a waste disposal service 
provided by the township under Sections 505.27 through 505.37, Re
vised Code, are to be collected by the county, provided such charges 
are ultimately paid over to the township clerk and deposited by him 
i.r; "the waste collection fund". 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: William J. Brown, Attorney General, October 6, 1971 

I have before me your request for my opinion, which reads as 
follows: 

" ·~>ay a board of township trustees contract 
1t1ith a board of county com1nissioners '1-lhereby the 
board of county commissioners would perform the 
collection of service charges for \>Taste disposal 
service rendered under §505.27 through 505.33, 
O.R.C.?'" 

Your letter explains that the township wishes to create waste 
disposal districts under Section 505.28, Revised Code; that it proposes 
to establish charges, under Section 505.29, Revised Code, for those 
•·1ho benefit by such waste disposal services, instead of levying a tax 
which could be done as an alternative under the same Section; and that 
it 1t10uld be much more economical for the to~tmship to contract with 
the board of county conmissioners to collect the charges through its 
sanitary engineering department than for the township clerk to collect 
them directly as Section 505.31, Revised Code, would appear, at first 
glance, to provide. 

Section 505.27, Revised Code, provides as follows: 

"Boards of townsLip trustees, either severally 
or jointly, may provide, maintain and operate faci
lities for the collection and disposal of garbage 
and refuse or may enter into written contracts with 
the proper municipal or county authorities or with 
independent contractors for such services for the 
to\'mship, or for a waste disposal district as pro
vided in Section 505.28 of the Revised Code." 

Section 505.28, Revised Code, provides, in pertinent part, as 
follows~ 

"The board of township trustees may create 
a Haste disposal district under sections 505.27 
to 505.33 * * * 

"The territory to be created into a waste 
disposal district shall consist of an area in '1-lhich 
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at least two-thirds of the residents reside on lots 
no greater in area than one acre. Each district 
shall be given a name, and the entire cost of any 
necessary equipment and labor shall be apportioned 
against each district by the respective boards." 

OAG 71-066 

Section 505.29, Revised Code, provides, in pertinent part, as 
follows: 

"The board of tm.,nship trustees may * * * 
levy a sufficient tax * * * upon all taxable 
property in a waste disposal district to pro
vide and maintain waste disposal service. 

* * 
use 
* * 

"In the alternative the board * * * may 
* establish equitable charges * * * for the 
and benefit of such service, by every person 
* whose premises are so served. * * *" 

Section 505.31, Revised Code, provides, in pertinent part, as 
follows: 

"The to\mship clerk shall collect the serv
ice charges for \-laste disposal service and ad
mi;lister them under rules and regulations estab
lished by the board of township trustees. All 
such moneys shall be kept in a separate fund 
designated as 'the waste collection fund,' and 
shall be appropriated and administered by the 
board. * * *;' 

To summarize briefly, these sections of the Revised Code pro·
vide that a township may create waste disposal districts; that it 
may provide and operate facilities for collection and disposal of 
the waste, and establish charges to be paid by those who benefit 
from such service; and that the charges should be collacted and ad
ministered by the township clerk. The question is whether the clerk 
must collect the charges directly from the users of the service, or 
whether the tm.,.nship may contract \-lith the board of county commis
sioners to collect the charges initially and pay them over to the 
township clerk. 

I see nothing in the statutory scheme to prohibit such a con
tract between the board of township trustees and the board of county 
commissioners. Section 307.15, Revised Code, provides, in pertinent 
part, as follows: 

"The board of county commissioners may 
enter into an agreement with the legislative 
authority of any * * * township * * * and such 
legislative authorit[y) may enter into agree
ments with the board, whereby such board 
undertakes, and is authorized by the contract
ing subdivision, to exercise any pm11er, per
form any function, or render any service, in 
behalf of the contracting subdivision or its 
legislative authority, ,.,.hich such subdivision 
or legislative authority may exercise, perform, 
or render; * * *." 

It is clear that a township is a "contracting subdivision" within 
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the meaning of Section 307.15, supra (cf. Section 307.14, Revised 
Code, for the definition of the term as used here); that the town
ship is authorized to collect the charges for waste disposal t~ough 
its agent, the township clerk; and that the tm·mship can contract 
1rlith the board of county commissioners to perform any function the 
to~rmship itself could perform through its clerl~. It is true that 
the to't'mship clerk must eventually "collect" the charges and deposit 
them in "the waste collection fund", Section 505.31, supra, but the 
statute is silent as to the method of collection. Its mandate is 
fulfilled as long as the clerk ultimately receives the charges in 
his office and deposits them in the proper fund. 

This conclusion is bolstered by the fact that, as your letter 
states, the initial collection process can be performed much more 
economically by the county through its sanitary engineering depart
ment, and by the further fact that the township, instead of providing 
the collection and disposal services itself, could have contracted 
with the county to provide such services for the waste disposal dis
trict. Section 505.27, supra. 

In specific answer to your question it is my op~n~on, and you 
are so advised, that a board of to\-mship trustees may enter into a 
contract 1r1ith a board of county commissioners under which the serv·· 
ice charges, assessed by the township against the users of a waste 
disposal service provided by the township under Sections 505.27 
through 505.37, Revised Code, are to be collected by the county, pro
vided such charges are ultimately paid over to the to\-mship clerk 
and deposited by him in "the waste collection fund". 

OPINION NO. 71-067 

Syllabus: 

Under the authority of Section 325.11, Revised Code, and upon 
approval from the board of county commissioners, a county board of 
mental retardation may pay membership dues from its general oper
ational funds in order to obtain a membership in the State Associ
ation of Boards of :;ental Retardation. 

To: J. Walter Dragelevich, Trumbull County Pros. Atty., Warren, Ohio 
By: William J. Brown, Attorney General, October 6, 1971 

I have before me your request for my opinion, which reads as 
follows: 

"Is it legal for the Trumbull County Board 
of ~,lental Retardation to pay membership dues 
from its operational fund.s to obtain a member·
shio in the State Association of Boards of Hental 
Retardation?·· 

The powers and duties of a county board of mental retardation 
are set forth in Section 512G.03, nevised Code, which provides, in 
pertinent part, as follows: 
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"The county board of mental retardation 
* * * shalL 

,; (A) Administer and supervise facilities, 
programs, and services established under sec
tion 5127.01 of the Revised Code* * *; 

"(B) Submit an annual report** *to the 
commissioner [of mental retardation] and to the 
board of county commissioners * * *; 

"(C) :!:mploy such personnel a!'ld provide 
such services * * * as are necessary; 

"(D) Provide such funds as are necessary 
for the operation of facilities, programs, and 
services established under section 5127.01 of 
the Revised Code." 

OAG 71-067 

Section 5127.01, Revised Code, provides for the establishment 
of the facilities, programs and services for the special training 
of the mentally retarded, which are to be administered and supervised 
by the county board. In pertinent part, the Section reads as follows: 

';The commissioner of Mental retardation 
* * * shall establish in any county or dis
trict a training center or \'lOrkshop, resi
dential center, and other programs or serv
ices for the special training of mentally 
retarded persons, * * *." 

A county board of mental retardation should be carefully dis
tinguished from a community mental health and mental retar6ation 
board, which is provided for in Sections 340.01 through 340.10, Re
vised Code. The county board's function is limited to supervision 
of the training centers and programs established under Section 
5127.01, supra. The community board, on the other hand, has a gen
eral plannrng-and coordinating function with respect to all mental 
health and retardation facilities, progra~s and services in the com
munity (which may extend over .three counties), with the exception 
of those facilities, programs and services administered by the county 
board under Section 5127.01, supra. 

A question generally si~ilar to yours was ansv•ered by one of my 
predecessors, in Opinion No. 760, Opinions of the Attorney General for 
1964. The question was \<Jhether county commissioners \-lOuld be justi
fied in paying the annual dues of any elected county officer, deputy, 
or employee of the county to a professional or occupational group 
or association of which such officer, deputy, or employee 'VIas a mem
ber. In determining that such payment '1-Tas not justified, my predeces
sor stated, as follows, 

"I must ans\ver your question in the negative 
as there is no statutory authority for such pay
ment. The implication that payment of such annual 
dues is authori::ed by reason of the authority 
granted the county commissioners to reliaburse 
county officers, deputies, or employees for regis
tration fees exnenc1ed in connection with an as
sociation neeting does not follow loqically, since 
attendance ~t an association meeting does not 
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necessarily contemplate membership in the associ
ation. I feel that Section 325.20, Revised Code, 
must be construed in light of the \lords 'attend' 
and 'attendance' used therein irrespective of 
the nature of the association, or the relation of 
the registrant's work to the association." 

2-226 

In 1967, three years after the issuance of Opini'"ln No. 760, 
supra, the General Assembly enacted Section 325.21, R~vised Code, 
which specifically authorizes membership at county expense in 
associations related to county affairs. That statute provides as 
follows·. 

"A board of county commissioners may au
thorize the county to join an association or 
non-profit organization formed for the improve
ment of county government. Such board shall 
have the authority to appropriate from its 
general fund an amount sufficient to pay the 
dues, subscription costs, or membership charges 
of such association or non-profit organization. 

"The board may also authorize any elected 
county official to join an association related 
to county affairs, at county expense. * * *" 

As stated in 133 Ohio Laws, 2376, the purpose of Section 
325.21, supr~, is: 

"* * * [T]o authorize a county to join 
an association or non-profit organization for 
the purpose of improving county government and 
to permit county officials to join associations 
related to county affairs.'· 

In enacting this provision, the General Assembly recognized the 
public purpose to be served by use of public funds to enable county 
agencies to join such coordinating associations. Recent Supreme 
Court Opinions have given a more liberal interpretation to the 
concept of "public purpose" as applied to the use of public funds. 
State, e:< rel. IlcClure v. Hagerman, 155 Ohio St. 320 (1951); State, 
ex rel. Bruestle v. R~ch, iS9 O!uo St. 13 at pages 26-27 (195~· 
I th~nk ~t clear that the statute does not mean that the county it
self must join the association, but that the board of county commis
sioners may authorize the county board of mental retardation to join 
the state association as a representative of Trumbull County. 

In specific answer to your question, therefore, it is my opin
ion, and you are so advised, that under the authority of Section 
325.11, Revised Code, and upon approval from the board of county 
commissioners, a county board of mental retardation Qay pay member
ship dues from its general operational funns in order to obtain a 
membership in the State Association of Boards of :!ental Retardation. 
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OPINION NO. 71-068 

Syllabus: 

1. Through the implementation of vocational education programs 
authorized under Section 3313.90, Revised Code, a school may engage 
and compete in private enterprise, even at a profit, so long as such 
program is reasonably necessary to fulfill the requirements of the 
school's curriculum. 

2. A school with vocational education programs involving the 
retail sale of goods, \'lhether purchased with public funds or other
wise, is subject to the Sales Tax Act on the transfer of such goods to 
another and must obtain a vendor's license as provided in Section 
5739.17, Revised Code. 

To: J.oseph T. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, October 13, 1971 

I am in receipt of your request for my opinion, which you state, 
in part, as follows: 

"1. Hay a board of education, as part of its 
curriculum, operate \'lith student participation, a 
'Service Station Training Center,' either under 
federal 'Project Emerge' or as its mvn program 
using and paying for the products and facility of 
a \'Jell-known national gasoline company? 

"2. May a board of education, as part of its 
carpentry and electrical class curriculum and as 
a class project, contract \vith private individuals 
or companies to furnish student labor for the 
construction of a house? 

"3. ~1ay a board of education, as part of its 
student beautician training program, operate a 
licensed school of cosmetology which is open to 
its employees and in some instances to the general 
public, charge for the services * * *? 

"4. Jl1ay a board of education receiving federal 
money tt~ough grant-in-aid assistance, construct, 
equip, and operate a motel-restaurant open to the 
general public at a service charge, which will 
serve as a training facility for its students in 
motel management and operations? 

"5. May a board of education include in its 
curriculum an auto mechanics course for repairing 
and servicing cars and/or farm tractors belonging 
to private individuals and make a charge for parts 
previously bought through a purchase order with 
public funds and for service? 
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"If the answer to the aforementioned is in the af
firmative, must the school purchase a vendor's 
license? 

"6. Hay a board of education, as part of its 
curriculum and with student participation, include 
in a horticulture program the raising and selling 
of potted plants and trees to the general public? 

"It should be understood that students per
forming the services herein described receive 
classroom credit and are graded on the work. Fur
ther, school board of education includes city, 
exempted village, local, and joint vocational." 

2-228 

In 1967, the enactment of Section 3313.90, Revised Code, made 
vocational education programs mandatory. Section 3313.90, supra, 
as amended in 1969, provides, in part, as follo~1s: 

"Each school district shall establish and 
maintain a vocational education program ade
quate to prepare a pupil enrolled therein for 
an occupation which program shall meet standards 
adopted by the state board of education. * * * 

"Approval of state funds for the construc
tion and operation of vocational facilities in 
any school district shall be contingent upon a 
comprehensive vocational program plan approved 
by the state board of education * * *· Such plan 
shall contain: 

"(A) The organization for vocational edu
cation pursuant to the requirements of this sec
tion; 

"(B) Vocational programs to be offered in 
the respective comprehensive high schools, in 
specialized schools or skill centers, and in 
joint vocational schools; 

"(C) Remodeled, additional and new vo
cational facilities at the respective locations." 

Furthermore, the next Section of the Code, Section 3313.91, Re
vised Code, provides: 

"Any public board of education may con
tract with any public agency, board, or bureau, 
or with any private individual or firm for the 
purchase of any vocational education * * * 
service * * * and may pay for such services 
with public funds. Any such vocational edu
cation * * * service * * * shall meet the 
same requirements * * * as those required of 
the public schools and be approved by the 
state department of education." 

The supervisory authority of the State Board of Education over 
the vocational training program, established in the above statutes, 
is, of course, consonant with its general supervision in Ohio. 48 
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O. Jur. 2d 702. Section 3301.07, Revised Code, provides, in part, as 
follows~ 

"The state board of education shall exer
cise under the acts of the legislature general 
supervision of the system of public education 
in the state of Ohio. In addition to the powers 
otherwise imposed on the state board under the 
provisions of la\ot, such board shall have the 
following poNers: 

"(A) It shall exercise policy forming, plan
ning and evaluative functions for the public schools 
of the state, * * *· 

"(B) It shall exercise leadership in the im
provement of public education in Ohio. * * * 

II* * * * * * * * * 
"(D) It shall formulate and prescr~oe mini

mum standards to be applied to all elementary and 
high schools in this state for the purpose of 
requiring a general education of high quality. 
Su~ll standards shall provide adec:uately for: ~ 
curriculum sufficient to meet the needs of pupils 
in every community: * * * 

... * * * * * * * * 
'' (J) It may adopt such rules and regula

tions as are necessary for the carrying out of 
any function imposed on it by laN, * * *." 

(Er.lphasis added) 

Recently, in Opinion no. 71-026, Opinions of the Attorney Gen
eral for 1971, I stated that: 

"The Supreme Court has held that the author
ity conferre~ upon a board of education to adopt 
rules and regulations to carry out its statutory 
functions vests in the board a ~Jide discretion, 
Greco v. Roper, 145 Ohio St. 243, 249 (1945); pro
v~deJ, of-"""COUrse, that specific statutory limi
tations on the board's authority are not exceeded, 
Verberg v. Board of Education, 135 Ohio St. 246 
11939). 'The school laws must be liberally con
strued in order to carry out their evident 
policies and conserve the interests of the school 
youth of the state, and any doubt must be re
solved in favor of the construction that will 
provide a practical method for keeping the schools 
open and in operation.' 48 0. Jur. 2d 677; 
Rutherford v. Board of Education, 127 Ohio St. 
81, 83 (1933) ,-

The last few years have evidenced great expansion in the field 
of vocational education. Generally, the programs designed enable 
high school students to develop saleable skills in an industry or 
trade v:here employment opportunities are unlimited, motivate stu
dents to complete their high school traini~g. and develop attitudes 
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necessary in the Hork-::t-day world. As expressed in the 1970-1971 
Faculty and Staff Directory of the Department of Education's Division 
of vocational Education: 

"For Vocational Education to continue to be 
a viable effort in the preparation of people for 
jobs it must not only be sensitive to the needs 
for training in all occupations, but develop a 
positive relationship beh1een instructional pro
gr:'l.ms and job performance." 

Under the authority of Section 3313.90, supra, various local pro
grams have been approved by the Division of Vocational Education in 
the State Department of Education. One of these is Diversified 
Co-operative Trades (OCT), \·!hich permits enrolled students to fur
ther their education with one-half day class instruction and one-half 
day vocational experience in a particular area. A similar program 
entails ten weeks of vocational training follo\'7ed by ten \-leeks of 
classroom instruction. It is L~portant to note that the students in 
all these programs are graded on their \<JorL by an accrP.c1ited super
vising teacher and receive classroom credit upon satisfactory comple
tion of the course. The teacher remains in continual contact t-Ji th 
the student-employee and employer to insure adequate performance by 
the student. 

t-Jith the increased expansion of these prograMs have come 
conplaints of unwarranted public interference with private enterprise 
and industry. In order to deter any unlimited competitive inter
ference, certain guidelines have been formulated restricting the use 
of vocational education programs to those things reasonably necessary 
to fulfill the requirements of the curriculum. As I expressed in 
Opinion No. 71-026, supr-3: 

"* * * [T]he use of the joint vocational 
school facilities on occasion for the prepara
tion, serving and management of meals and 
banquets to organizations in the community is 
justified as a part of the training in the 
vocational food service program v1hich is of
fered in the school curr.iculurn. 

n* * * * * * * * * 
"I ~1ould caution, hO\olever, that the 

preparation and serving of such banquets 
should not go beyond what is reasonably neces
sary to fulfill the requirements of the cur
riculum.'' (Emphasis added) 

Thus, in regard to the programs enumerated in your request, all 
may be justified if necessary for the specific purpose of fulfilling 
the requirements of the curriculum. 

You also inquire as to whether a school carrying on such pro
grams, and in conjunction therewith making retail sales to the public, 
would be required to obtain a vendor's license and to pay a tax on 
such sales. Section 5739.01, Revised Code, dealing with the state 
sales tax, provides as follm•Js: 

"As used in sections 5739.01 to 5739.31, 
inclusive, of the Revised Code: 
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"(A) 'Person' includes*** the state 
a~d its political subdivisions, and combin
ations of individuals of any form. 

"* * * • * * * * *" 

OAG 71-069 

Since a political subdivision is a "person" \"ithin the meaning of the 
Sales Tax Act, the sale of tangible personal property by a school 
board is subject to tax. Thus, a school which carries on vocational 
programs involving the retail sale of goods, \·Thether purchased \'lith 
public fu~ds or otherwise, must, under ~ection 5739.17, Revised Code, 
obtaiu a vendor's license. Section 5739.17, supra, specifically re
quj_res; 

"tlo person shall engage in making retail 
sales subject to a tax imposed by or pursuant 
to section 5739.02 or 5739.021 of the Revised 
Code as a business ~Jithout having a license 
therefor. 

l:'fr * * • • • * * 1c II 

Tterefore, in specific answer to your questions, it is ny opin
ion, and you are so advised that: 

1. Through the im~lementation of vocational education programs 
authorized under Section 3313.90, Revised Code, a school may engage 
and compete in private enterprise, even at a profit, so long as such 
program is reasonably necessary to fulfill the requirements of the 
school's curriculum. 

2. A sci1ool \·Jith vocational education programs involving the 
retail sale of goods, whether purchased Hith public funds or other
\'lise, is subject to the Sales 'l'ax P,ct on the transfer of such goods 
to another and must obtain a vendor's license as provided in Section 
5739.17, Revised Code. 

OPINION NO. 71-069 

Syllabus: 

1. A county auditor is not required to accept for filing, record
ing, and transfer, pursuant to Section 709.06, Revised Code, an an
nexation uhich has been approve1 by a municipality upon citizens' ap
plication, ~here discrepancies exist between the description in the 
petition and the nap or plat to such an extent that bona fide disputes 
might arise concerning the location of the boundaries. 

2. Refusal by a county auditor to accept his copy of annexation 
proceedings, pursuant to Section 709.06, Revised Code, negates the 
entire purported an~exation rather than just that territory which 
failed to meet the specific requirements of Chapter 709, ~evised Code. 

To: Donald L. Jones, Washington County Pros. Atty., Marietta, Ohio 
By: William J. Brown, Attorney General, October 14, 1971 
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I have before me your request for my opinion which reads, in 
part, as follows: 

"1. Is a County Auditor required to accept for 
filing, recording and transfer pursuant to Section 
709.06, R.C., an annexation approved by a munic
ipality upon citizens application, where it appears 
that the clerk of township trustees a portion of 
whose territory is sought to be annexed was never 
given the notices required by Sections 709.03 and 
709.031, R.C., and it further appears that dis
crepaucies exist between the description in the 
Petition and the map or plat, and because of the 
inadequate information (apportionment of acreage 
where the proposed corporation line severs a tract) 
in regard to the tracts affected, he is unable to 
transfer the lands purportedly annexed on the tax 
books? 

"2. If the County Auditor is not required 
to accept the purported annexation, what, if any, 
legal effect does it have on the territory sought 
to be annexed, and its inhabitants? 

"3. If the proceedings are not valid as to 
the Fearing Township portion, are they valid as 
to riarietta Township portion? 

"4. If the answer to question #1 is in the 
affirmative, please advise how the County Auditor 
is to effect the necessary transfer of lands in
volved particularly where the annexation line 
severs a tract of land." 

Your letter indicates that a petition \'las filed under Section 
709.02, Revised Code, for the annexation of territory adjacent to 
i·iarietta the board of county commissioners of l'l7ashington County ap
proved the petition under Section 709.033, Revised Code; and on 
t1arch 19, 1971, I·1arietta accepted the proposed annexation under Sec
tion 709.04, Revised Code. The City of i'larietta certified a copy at 
the annexation proceedings, pursuant to Section 709.06, Revised Code, 
to the Auditor of Hashington County. After examination, the Auditor 
refused to accept the certified copy for filing for the following 
reasons: 

"1. The Resolution of the City of Harietta 
accepting the annexation referred to the land 
as in Harietta TO\\'llship, and the plat or map 
attached to the original petition showed a por
tion of the area to be annexed as situated in 
Fearing To\'mship. 

"2. Discrepancies appeared to exist in 
the area to be annexed as shown on the plat or 
map, and described in the Petition. 

"3. The description in the petition con
sidered together \'lith the map or plat does not 
provide information so that the County Auditor 
may effect a division on the tax books of the 
lands of a particular owner whose tract is 
severed by the proposed annexation line. 
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"4. The Fearing Township Trustees were 
never given any notice of the proposed annexa
t~on of a portion of their territory. The 
Trustees and their Clerk state that they 
(either in official or individual capacity) 
first learned of the proposed annexation of 
a portion of their To\>mship on April 28, 1971." 

OAG 71-069 

It should be noted, that Section 709.21, Revised Code, provides: 

"No error, irregularity, or defect in the 
proceedings under sections 709.01 to 709.20, 
inclusive, of the Revised Code, shall render 
them invalid, if the annexed territory has been 
recognized as a part of the annexing municipal 
corporation, and taxes levied upon it as such 
have been paid, and it has been subJected to 
the author~ty of the legislative authority of 
such municipal corporation, '"ithout objection 
from the inhabitants of such territory." 

(Emphasis added) 

This Section, however, is not applicable in this case since your 
correspondence disclosed that no taxes have been levied by, or paid 
to, the municipality of Marietta upon the territory in question. 
Therefore, although serious doubts arise as to whether the procedure 
followed for annexation substantially complied with that required in 
Section 709.02, et seq, Revised Code, the real question presented 
is whether a county auditor may, under any circumstances, refuse to 
accept for filing, recording, and transfer a citizen's petition for 
annexation already granted by the board of county commissioners and 
approved by the annexing municipality. 

In the present case, the proposed annexation was accepted pur
suant to Section 709.04, supra, by the City Council of I·1arietta, 
in Resolution No. 66 (70-71) and certified by the City Auditor as 
being correct. Section 709.06, supra, deals with the subsequent 
procedure to be followed. It reads as follO\-'fi.: 

"If the resolution or ordinance required 
by section 709.04 of the Revised Code is an 
acceptance of the proposed annexation, the auditor 
or clerk of the municipal corporation to which an
nexation is proposed shall make three copies, con
taining the petition, the map or plat accompanying 
the petition, a transcript of the proceedings of 
the board of county commissioners, and resolutions 
and ordinances in relation to the annexation, * * * 
The auditor or clerk shall forthwith deliver one 
such copy to the county aud~tor, * * *." 

Emphasis added) 

It \>las upon this delivery that the Washington County Auditor refused 
to accept his copy of the proceedings because the petition for an
nexation did not contain a "full description" of the territory to be 
annexed. 

Since the duties of the County Auditor include the assessing of 
real estate for tax purposes, with an appraisal and listing of all 
property liable to ta~ation in the county, the need for accuracy in 
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annexation proceedings is paramount. In order to determine the 
proper valuation to be made, the auditor must know the exact boundaries 
of municipal and county lands. Accordingly, the Code has made it 
mandatory that the map or plat be an accurate and full description 
of the territory sought to be annexed. Section 709.02, supra, pro-
vides, in pertinent part, as follows: -----

"Such petition shall contain: 

"(A) A full description and accurate map 
or plat of the territory sought to be annexed; 

n* * * * * * ., * *." 

Continuing, Section 709.033, supra, states: 

"After the hearing on a petition to annex, 
the board of county commissioners shall enter 
an order upon its journal allowing the annexa
tion if it finds that: 

"(A) The petition contains all matter 
required in section 709.02 of the Revised code. 

"* * * ., * ., ., * * 
"(D) The territory included in the an

nexation petition is not unreasonably large; 
the map or plat is accurate; and the general 
good of the terr~tory soug~ to be annexed 
\-;ill be served if the annexation petition 
is granted. 

..• * * * * ., * * *" 
(Emphasis added) 

Several cases have helped clear up what constitutes an accurate 
map under the provisions of the Code. Dealing with the incorporation 
of municipalities, Norfolk and Western Railway Company, et al., 
v. Schaefer, 69 Ohio L. Abs. 591 (1954), held: 

"T-Yhile it is not necessary that the maps 
and description required by the statutes re
lating to the incorporation of municipalities 
be meticulously and mathematically correct in 
all details, the intent of the statutory law 
requires that it be possible to ascertain from 
them the territory to be incorporated and a 
map or description from which bona fide dis
putes may arise concerning the location of 
boundaries does not have that degree of cer
tainty \>lhich the statute requires." 

r~ore specific \·:as the decision of Hoye v. Schaeffer, 81 Ohio L. Abs. 
193 (1959), which stated: 

"A ma.p of the territory to be incorporated 
which attenpts by different colors to show such 
territory and the adjacent territory of the ad
joining municipality and in so doing includes in 
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the municipality and omits from the unincornorated 
territory ninety-two one-hundredths of an acre of 
the territory sought to be incorporated and also 
fails to tint other areas sought to be incorp
orated, is not an accurate map \·Tithin the mean
ing of §707 .15 R.C." [Ho\,. included in Section 
707.02, Revised Code). 

OAG 71-069 

The Supre~e Court, discussing the authority of a county recorder 
to refuse to accept transfer instruments in Preston v. Shaner, 172 
Ohio St. 111 (1961), held that, where there 1s evidence to support 
a "finding that the description of the property is not definite, ac
curate and detailed", it is not error for a court to deny a writ 
of mandamus to reauire the county recorder to "* * * accept and record 
instruments for the transfer of realty and the release of mortgages, 
* * *·" Finally, in Opinion No. 69-139, Opinions of the Attorney 
General for 1960, my predecessor indicated that a county auditor need 
not accept for transfer on the tax duplicate any conveyance of real 
estate when he is unable to clearly identify the property to he 
transferred. 

Although it is well settled that a county auditor is a 
ministerial officer, 14 o. Jur. 2d §92, makes it clear that: 

"Even in the performance of his clearly 
ministerial duties he [the county auditor) is 
required to exercise his intelligence. It is 
his duty to use his judgment concerning the 
official acts \-.rhich he is called upon to per
form, to a degree commensurate with the responsi
bility, and to act in good faith and ,,.ith the 
prudence and integrity which an honest man of 
ordinary prudence '1-lould exercise under like 
circumstances." 

Since it becomes impossible for the county auditor to perform 
his duties when the boundaries of annexed territory are indefinite, 
good judgment dictates that he not accept a copy of the annexation 
proceedings until a precise delineation of the property is illus
trated on an accurate map or plat. Therefore, since the county 
auditor acted clearly within his authorized discretion in refusing to 
accept his copy, the annexation proceedings must be deemed to have 
failed and must be corrected and properly filed before effective. 

In regard to your inquiry as to a possible severing of Fearing 
To.,.mship from the annexation proceeding agreement between the city 
and the county, the authority seems to hold against such an action. 
In Urner v. Pickelheimer, 45 Ohio App. 343 (1933), a somewhat similar 
effort to sever 1n an annexation proceeding '"as rejected because it 
would "completely subvert the original intention and the manifest 
wishes of the original sig:1ers of the petition for annexation, and 
leave them helpless, * * *." In this light, the annexation proceed
ings accepted by resolution of the city must be deemed as void and of 
no effect. Consequently, the inhabitants of the supposed annexed 
area are not inhabitants of the City of ~-tarietta, until annexation has 
been legally accomplished pursuant to the requirements of Chapter 709, 
Revised Code. 

Therefore, in specific answer to your questions, it is my opinion, 
and you are so advised, that: 
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1. A county auditor is not required to accept for filing, record
ing, and transfer, pursuant to Section 709.06, Revised Code, an 
annexation which has been approved by a municipality upon citizens' 
application, where discrepancies exist between t~e description in the 
petition and the map or plat to such an ext~nt that bona fide disputes 
might arise concerning the location of the boundaries. 

2. Refusal by a county auditor to accept his copy of annexation 
proceedings, pursuant to Section 709.06, Revised Code, negates the 
entire purported annexation rather than just that territory which 
failed to meet the specific requirements of Chapter 709, Revised Code. 

OPINION NO. 71-070 

Syllabus: 

1. A board of county commissioners is authorized, under Section 
307.02, Revised Code, to appropriate private property as a site for a 
mental health or retardation facility upon the recommendation and re
quest of t~e community mental health and retardation board. 

2. Such appropriation must be in accordance t·dth the procedure 
set forth in Sections 163.01 to 163.22, inclusive, of the Revised 
Code, which Sections are incorporated by reference in Section 307.08, 
Revised Code. 

3. A board of county commissioners may, under Section 307.09, 
Revised Code, lease such appropriated property for a period of 40 
years to a private non-profit corporation, -vrhich ~rill construct and 
operate a mental health facility thereon, provided such lease is not 
inconsistent with the need of such land for public use by the county 
itself. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, October 14, 1971 

Your request for my opinion poses the follm-ling three questions: 

"1. Does Section 307.02 of the Revised Code 
of Ohio authorize the Board of County Commis
sioners to appropriate private property for a 
community mental health facility upon the request 
and recommendation of the Community r-1ental Health 
and Retardation Board? 

~2. If the answer to question No. 1 is in the 
affirmative, does the Board of County Co~~is
sioners have the pot'ler to appropriate the pri
vate property in question in accordance -vrith the 
procedure set forth in Section 307.08 of theRe
vised Code of Ohio? 

"3. If the answers to questions No. 1 and 2 
are in the affirmative, may the Board of County 
Co~issioners then after the appropriation of the 
private property, legally lease the property to 
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a private non-profit corporation for a period of 
40 years who will construct a mental health center 
thereon?" 

Your letter briefly outlines the facts which gave rise to the 
questions. A Cleveland non-profit corporation desires to construct 
a community mental health center in Cuyahoga County. Although both 
the Community Mental Health and Retardation Board of Cuyahoga County 
and the State Division of i1ental Hygiene have approved and recom
mended the project, and although federal, state and local funds are 
available for the acquisition of the site and for the construction and 
operation of the facility, the non-profit corporation has been unable 
to acquire the necessary property by negotiation with its owners. It 
has, therefore, requested that the site be appropriated by the board 
of county commissioners, pursuant to Sections 307.02 and 307.08, Re
vised Code, Hith funds \'Thich \'lill be donated by the non-profit corp
oration under Section 9.20, Revised Code. Should appropriation be 
accomplished, the non-profit corporation proposes to lease the property 
from the board of county commissioners for a period of 40 years; to 
construct a community mental health center; and to conduct its opera
tion. 

1. Your first question concerns the authority of the board of 
county commissioners to appropriate private property for a community 
mental health facility upon the recommendation of the Community :1ental 
Hea.lth and Retardation Board. 

Chapter 340, Revised Code, provides for the establishment of such 
community mental health boards and imposes upon them a broad spectrum 
of duties assigned to foster the care of the retarded and the ~entally 
ill in the community. Section 340.01, Revised Code, provides as fol
lows: 

"A community mental health and retardation 
service program shall be establisheQ in any county 
or cor.1binatio:1 of counties having a populatioa of 
at least fifty thousand to provide community serv
ices for mentally ill, mentally retarded, and 
er~otionally disturbed persons. * * * 

·~· * * * * * * * *" 

Section 340.02, Revised Code, provides for the appointment of 
comnmnity mental health boards, and Section 340.03, Revised Code, pro
vides that, among various other duties, the board shall: 

"(;\) Revie\1 and evaluate community mental 
health and retar•.!ation services and facilities 
and submit to * * * the board or boards of 
county commissioners, * * * recommendations 
* * * for the provision of needed additional 
services and facilities * * *; 

It* * * * * * * * * 
"(E) Enter into contracts \'lith state hos

pit~ls other public agencies, and private or 
voluntary hospitals and other private or volun
tary non~rofit agencies for the provision of 
mental health and mental retardation service and 
facilities; 

January 1972 Adv. Sheets 



OAG 71-070 ATTORNEY GENERAL 2-238 

"*. * * *** *** 

"(J) In the event a needed service cannot 
be provided by an existing public or private 
agency, directly operate a mental health or 
mental retardation facility until such time as 
this responsibility can be assumed by another 
agency. 

"* * * * * * * * *" 

A community mental health and reta~dation board should be care
fully distinguisheJ from a county board of mental retardation, which 
is provided for in Sections 5126.01 through 5126.04,.Revised Code. 
T~e county board's function is limited to supervision of facilities, 
programs and services in the county for the special training of the 
mentally retarded, the establishment of Hhich is provided for in Sec
tion 5127.01, Revised Code. The co~munity board, on the other hand, 
has a general planning and coordinating function with respect to all 
~ental health and retardation facilities, programs and services in the 
community (which may extend over three counties) , 'ltli th the exception of 
those specifically committed to the jurisdiction of the county board. 

It is clear that a con~unity mental health board fulfills a public 
purpose when it submits a reco~~endation for additional community mental 
J~alth facilities, or w~cn it enters into contracts with existing 
facilities for the provision of mental health services, or \·Then it 
actually takes over the interim operation of an existing facility. 
T~e General Assembly might properly have granted to the community 
mental health boards the power of eminent domain. Instead, it 
specifically left this power with the board of county commissioners. 
Section 307.02., supra, insofar as pertinent at this point, provides as 
follm-rs: 

"The board of county commissioners * * * 
may purchase, for cash or by installment pay
ments, enter into lease-purchase agreements, 
lease \·rith option to purchase, lease, appro
priate, construct, enlarge, improve, rebuild, 
e~uip, and furnish a * * * community mental 
health facility or community mental retarda
tion facility, * * *and sites therefor, * * *." 

(Emphasis added.) 

I ~nclude, therefore, that the Board of County Commissioners of 
Cuyahoga County is authorized to appropriate private property as a site 
for a community mental health facility upon the recommendation of the 
Community Mental Health and Retardation Board. 

2. The procedure to be follm-.red by a board of county commis
sioners in the exercise of its power of eminent domain is set forth 
in Section 307.08, supra. That Section incorporates by reference Sec
tions 163.01 to 163~Reviscd Code, which prescribe the procedure 
for appropriation of land by the State of Ohio. Section 307.08, supra, 
provides as follows: 

"t-Jhen, in the opinion of the board of 
county commissioners, it is necessary to pro
cure real estate * * * for a courthouse, jail, 
or public offices, or for a bridge and the ap
proaches thereto, or other structure, or pub-· 
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lie market place or market house, proceedings 
shall be had in accordance with sections 
163.0] to 163.22, inclusive, of the Revised 
Code. 

OAG 71-070 

It may be argued that Section 307.08, supra, does not specific
ally nenticn conr.unity mental he~lth and retardation facilities; that 
Section 307.02, supra, is, therefore, a mere naked power to appro
priate real estate for such facilities t·lithout the procedural safe
guards necessary to protect the m·mer of the real estate; and that 
Sectio~ 307,02, supra, is, accordingly, unenforceable. See Emanuel v. 
Twinsburg Twp., 940hio App. 53, 67-70 (1952). I think, however, that 
the language of Section 307.08, supra, referring as it does to any 
''other structure", was clearly intended to apply the same procedural 
safeguards to any of the numerous public purposes for \·rhich land can 
be appropriated under Section 307.02, supra. The contrary construc
tion would render a large part of Sect~on 307.02, supra, nugatory and 
should be avoided. 50 0. Jur. 2d 205-207. Furthermore, Section 
307.08, supra, being a procedural and remedial statute, should be. 
construed liberally in favor of the remedy provided. SO 0. Jur. 2d 
24-25, 275-276. 

It should be noted that these procedural steps must be strictly 
follm..-ed. emanuel v. Tt..-insburg Tt·lp., supra, at 67-68. It will, 
therefore, be necessary for the board of county commissioners to show 
that it was impossible to acquire the property in question by 
negotiation with the otmers (Section 163.04, supra), and that the prop
erty is sought to be a9propriated for a public purpose (Section 163.05, 
~). 

3. Your final question concerns the authority of the board of 
county commissioners, after appropriation has been effected, to exe
cute a 40-year lease of the property to the non-profit corporation, 
which will then construct and operate the proposed mental health 
center upon the site. 

The authority of a board of county comn1issioners to lease the site 
for such a community mental health facility is• manifest from the 
language of Section 307.02, supra. Furthermor·e, the necessity for somt~ 
type of lease clearly appears from the fact that neither a board of 
county commissioners nor a community mental health and retardation 
board has general authority to operate such a facility. The commis
sioners can provide one, either by construction or by purchase (Sec
tion 307.02, supra), and the community board may contract with other 
agencies for its operation (Section 340.03, supra), but neither has au
thority to conduct the operation, aside from-soffie interim responsi
bility in the community board (Section 340.03 (J), supra). Some other 
p~blic agency or, as here, a non-profit private corporation, must be 
found to conduct the actual operation of the facility (Section 340.03 
(E) and (J), supra). (t-Ie are not here concerned, of course, with the 
county board of mental retardation, t-lhich actually operates the 
special training programs for the mentally retarded.) 

Your letter states that the non-profit corporation will request 
a ~0-year lease "pursuant to the provisions of Section 307.09 of the 
Revised Code of Ohio." That Section provides, in pertinent part, as 
follows: 

"If the interests of the county so require, 
the board of county commissioners may sell any 
real estate belonging to the cunty and not 
needed for public use, or ~ay lease it,-r-• * 
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provided * * * the board may grant leases * * * 
to municipal corporations * * * for public pur
poses * * * or to corporations not for profit 
~ospita~, char~table, * * * or recreat~onal 
purposes * * * on or in lands owned by the county 
~~here such lease * * * is not deemed by the 
board to be inconsistent with the need of such 
land for publ~c use by the county. Any such 
lease * * * granted to a municipal corporation 
* * * or to corporations not for profit for 
hospital, charitable, * * * or recreational pur
poses, may be for such length of time * * * as 
the board deems for the best interests of the 
public.***" (Emphasis added.) 

2-240 

It may be argued that it Nould be inconsistent for a board of 
county commissioners to appropriate private property on the ground 
of public necessity and then immediately lease it on the ground that 
it is not needed for nublic use. But the Section dra'I'JS a distinc
tion behlcen "public use" and use for "public purposes II. It pro
vides, in effect, that when land is not needed for use in the specific 
business of the county itself, it may be leased for numerous purposes 
'I'Jhich are generally beneficial to the public. The concept of "public 
purpose", as applied to the use of public property, has been given a 
more liberal interpretation in recent Supreme Court opinions. State 
ex rel. r1cClure v. Haqerman, 155 Ohio St. 320 (1951); State ex ~ 
Eruestle v. R1ch, 159-0b10 St. 13, 26-27 (1953). I think it clear, 
from v1hat hasnee:m said above in respons" to your first question, that 
a community mental health center 11ill fulfill a public purpose. 

The length of the lease is, of course, a matter left to the dis
cretion of the board of county commissioners under the last sentence 
of the quoted portion of Section 307.09, supra. 

It should be noted that the Syllabus of Opinion No. 69-062, 
Opinions of the Attorney General for 1969, says: 

"Section 340.07, Revised Code, does not 
authorize a board of county commissioners to 
lease facilities for a community health and re
tardation center. 

That Opinion, ho'\'Iever, did not discuss Section 307.09, supra, and 
it was concerned 'I'Jith a situation in which the board sought to be 
lessee of buildings already erected, and not, as here, the lessor of 
land on '·lhich the facility is to be erected. 

In specific anS\IIer to your questions it is my opinion, and you are 
so advised, that: 

1. A board of county commissioners is authorized, under Section 
307.02, Revised Code, to appropriate private property as a site for a 
mental health or retardation facility upon the recommendation and re
quest. of the community mental health and retardation board. 

2. Such appropriation must be in accordance 'I'Ji th the procedure 
set forth in Sections 163.01 to 163.22, inclusive, of the Revised Code, 
which Sections are incorporated by reference in Section 307.08, Re
vised Code. 

3. A board of county commissioners may, under Section 307.09, 
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Revised Code, lease such approp~iated property for a period of 40 
years to a private non-profit corporation, which will construct and 
operate a mental health facility thereon, provided such lease is not 
inconsistent with the need of such land for public use by the county 
itself. 

OPINION NO. 71-071 

Syllabus: 

1. lie1abers of the Ohio Housing Development Board are public of
ficers. 

2. A public officer acting t-;ithin the scope of his authority, 
without bad faith or corrupt motive, is not personally liable for 
failure to properly perform a cuty involving judgment and discretion. 

3. A public officer is not personally liable for official actions 
performed vlithin the scope of his authority in good fait:1, solely 
because t~at authority is later declared unconstitutional. 

To: W. A. Losoncy, Exec. Director, Ohio Housing Development Board, Columbus, 
Ohio 

By: William J. Brown, Attorney General, November 3, 1971 

I have before me your request for my opinion, \vhich reads as 
follows: 

aThe Ohio Housing Development Board \vas cre
ated by Section 124.21 of the Revised Code in 
legislation that became effective September lG, 
1970. Board members are appointed by the Governor 
uith the advice and consent of the Senate. 

'"l'he Board has requested that I fonmrd the 
following questions to you for an official opin
ion: 

"(1) Are members of the Ohio Hous
ing Development Board public officers? 

"(2) Is a public officer acting 
within the scope of his authority, 
without bad faith or corrupt motive, 
personally liaule for failure to 
prcperly pe:.::·form a duty involving judg
ment and discretion? 

"(3) Is a public officer personally 
liable for official actions performed 
within the scope of his authority, if 
that authority is later declared uncon
stitutional?" 

1. The definition of "public officer", as opposed to other types 
of public employment, is widely discussed in Ohio case law. In Opin-
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ion Ho. 3171, Opinions of the Attorney General for 1938, my predeces
sor advises that membership on the Unemplo}~ent Relief Study Commis
sion is a public office, under the general rule uhich he states as 
follows: 

"There is no hard, fast rule by \'lhich it 
may be determined whether or not a given public 
employment may be a public office. The meaning of the 
term 'office' as used in the Constituion has been con
sidered by the Supreme Court on numerous occasions. 
One of the clearest state~ents of what constitutes a 
public office is contained in the opinion of such court 
in the case of State, ex rel. vs. Commissioners, 95 
o.s. 157, •.vhereln the court said at pages 159 .:m-:1 lGC: 

"'The usual criteria in determining 
whether a position is a public office are 
durability of tenure, oath, bond, emolu
ments, the independency of the functions 
exercised by the appointee, and the char
acter of the duties imposed upon him. But 
it has been held by this court that while 
an oath, bond and compensation are usually 
elements in determining \ll'hether a position 
is a public office they are not al\vays 
necessary. * * * The chief and most 
decisive characteristic of a public of
fice is determined by the quality of the 
duties with which the appointee is in
vested, and by the fact that such duties 
are conferred upon the appointee by la\11'. 
If official duties are prescribed by 
statute, and their performance involves 
the exercise of continuing, independent, 
political or governmental functions, then 
the position is a public office and not an 
employment. * * * It is no longer an 
open question in this state that to con-· 
stitute a public office, * * * it is 
essential that certain independent public 
duties, a part of the sovereignty of the 
state, should be appointed to it by law.''' 

7he term, "sovereignty of the state". is explained in the case 
cited by my predecessor, State, ex rel. v. Commissioners, 95 Ohio St. 
157, at pages 160-161 (1917), in the follol'ring language: 

nrn all of these cases it is manifest that 
the functional powers imposed must be those t-rhich 
constitute a part of the sovereignty of the state. 
But as stated by Spear, C. J., in The State, ex 
rel. Hogan, Atty. Gen., etc. v. m1nt, 84 Ohio St., 
at page 149, without a satisfactory definition 
of t-rhat is the 'sovereignty of the country' the 
term 'office' is not adequately defined. If 
specific statutory and independent duties are 
imposed upon an appointee in relation to the 
exercise of the police powers of '::he state, 
if the appointee is invested \·Jith independent 
poe1er in ti1e disposition of public property or 
with pmver to incur financial obligations upon 
the part of the county or st2tc, if he is em-
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powered to act in those multitudinous cases 
involving business or political dealings bet\-.1een 
individuals and the public, ~:herein the latter 
must necessarily act through an official agency, 
then such functions are a part of the sovereignty 
of the state.' 

OAG 71-071 

The Court held in that case that a clerk \-las a mere employee of a 
board of county commissioners, who themselves had the real "sovereign 
power of the state", and consequently that he did not have the inde
pendent pO\'ler characteristic of a public officer. 

The fundamental difference bet\';een public officers and other pu;)
lic employees is clearly defined in Opinion l'Jo. 65-150, Opinions of 
the Attorney General for 1S65. After quoting from State, ex rel. 
v. Commissioners, supra, State, ex rel. v. Jennings, 57 Ohio St. 415 
(1898), and 44 0. Jur. 2d 503-506, that Opinion says: 

"The basic philosophy apparent in the above 
quoted text is that certain positions in public 
employment, priinarily because of the nature of 
the duties and the delegation of sovereign powers 
involved, are of such a character that they bear 
a direct trust relationship to the public; while 
other positions in pul:·lic employment are nothing 
more than that because there is lacl:ing suf
ficient authority to exercise sovereign power 
independent of supervision and control. In other 
words, public officers are responsible directly 
to the public, but public employees are answer
able directly to their ultimate superiors, who 
are the public officers." 

A further example of a mere public employee is provided by 
Scofield v. Strain, 142 Ohio St. 290, 27 Ohio Op. 236 (1943), which 
holds that a health commissioner appointed by a board of health of 
a city health district is not a public officer, because he is super
vised and directed by the boarC. of health, whic!1 appoints him and give 
him most of his powers. In contrast, the p01r1ers of a public offi~er 
are statutory and exercised independently. 

Applying the general rule, I have no doubt that members of the 
Ohio Housing Developnent Board are public officers. Their pO\'lers are 
granted by statute, specifically, Section 124.23, Revised Code. The 
Board is invested with wide discretion to make advances of money and 
guarantee loans on the basis of its own determination of •the market 
and economic feasibility of a proposed housing development". It has 
numerous incidental powers, including tl1e power to "(d] o all things 
necessary to carry out the provisions of sections 124.21 to 124.27, 
inclusive, of the Revised Code." (Section 124.23 (N), Revised Code.) 
Its members serve for fixed terms, specified by Section 124.21, Revise< 
Code, and they do not ans\;er directly to any superior, but exercise 
independently a part of the state's sovereign power. 

2. The immunity from personal liability of a public officer t-:ho, 
acting 1rlithin the scope of his authority and in good faith, fails to 
perform properly a duty involving judgment and discretion, was settled 
by Gregory v. Small, 39 Ohio St. 346 (1883), and Thomas v. t•Jilton, 
40 Ohio St. 516 (1()84). In Gregory v. Small, supra, an ex-teacher suL· 
the local directors of a school district for firing him in breach of 
contract. The Court held that he had no right of action, even if ther 
had been a valid emplo~~ent contract and the firing was not for suf-

Januarv 1972 Adv. Sheets 



OAG 71-071 ATTORNEY GENERAL 2-244 

ficient cause, unless the directors acted '1-rith "corrupt intent". 
In Thomas v. Wilton, supra, the plaintiff contended that the county 
commissioners had damaged his business by delay in reconstructing a 
bridge to which plaintiff's mill-dam was attached. The Court held: 

"County commissioners, who act in their of
ficial capacity in good faith and in the honest 
discharge of official duty, cannot be held to 
personally respond in damages." 

The principle established by these cases has remained in effect. For 
recent confirmations, see Opinion No. 2838, Opinions of the Attorney 
General for 1958; Wierzbicki v. Carmichael, 118 Ohio App. 239 (1963). 

3. Public officers who perform official actions within the scope 
of their authority, which authority is later declared unconstitutional 
are de facto officers. Their actions are valid with respect to third 
persons and, consequently, they are not personally liable because of 
the defect in their authority. Kirker v. Cincinnati, 48 Ohio St. 507 
(1891), holds as follows: 

"Members of a board of city affairs, before 
law declared unconstitutional, '1-rere de facto mem
bers of the administrative board of Cinc~nnati, 
and their acts valid." 

The statute in question purported to establish a new board, but 
the Court held that since the functions of the new board and the one 
it replaced '1-rere identical, the statute was actually an attempt to 
change the membership of the old board. To similar effect, see State 
v. Gardner, 54 Ohio St. 24 (1896). The reason for the rule is that a 
statute is pres~~ed to be constitutional until it is declared other
wise by a court of competent jurisdiction. 

The rule protecting de facto officers is, of course, subject to 
the same "good faith" limitation \o7hich applies to de jure officers. 
See Paramount Film Distributing Co.'v. Tracy, 86 Oh~o L. Abs. 225, 
176 N.E. 2d 610 (1960), affirmed 118 Ohio App. 29, 24 Ohio Op. 2d 362, 
193 N.E. 2d 283 (1962), affirmed 175 Ohio St. 55, 23 Ohio Op. 2d 352, 
191 N.E. 2d 839 (1963). In that case, the trial court held that state 
officials who collecte4 censorship fees from motion picture co~panies 
and turned them over to the state, under a statute later held uncon
stitutional, were not personally liable. The Court discusses the gen
eral rule at 86 Ohio L. Abs. 235, as follo"Vrs: 

",t..luch discus3ion has also been had, and 
many cases cited, relative to the potentially 
conflicting principles (1) that a ministerial 
officer may not declare a statute unconstitu
tional hut instead has a legal obligation to 
carry out the provisions of the s~e until such 
has been declared unconstitutional by a judicial 
body, and (2) that an unconstitutional statute 
is completely void and accords no protection to 
public officers who purport to act by virtue 
of such a void enactment. 

"From an analysis of the many cases cited 
to this Court, and others, it would appear that 
such cases could only be rationalized on the 
basis of a conclusion that, even though a pub
lic officer be not fully protected by actions 
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takerr under an unconstitutional statute, his 
actions in this regard do not create personal 
liability except in these situations where his 
action per se, and with no protective cloak of 
tmmunity by virtue of the unconstitutional 
statute, would constitute such a common law 
'wrong' as to give rise to such liability, or 
\'There liability would be imposed by a con
sideration of basic equitable principles." 

OAG 71-072 

In conjunction \'lith Kirl<er v. Cincinnati, supra, and State v. Gardner, 
supra, the case clearly implies that a public officer \vho acts 
prudently and in good faith will not be personally liable merely 
because the statute, under which he acted, is later declared uncon
stitutional. 

A concrete indication of good faith is suggested by Paramount Film 
Distributing Co. v. Tracy, supra, and state v. Gardner, supra. In both 
cnses, there was general acquiescence in the actions of the officials, 
or, at least, a lack of protest to put the officials on notice that the 
statutes would later be tested in court (54 Ohio St. 32; 86 Ohio L. 
Abs. 242). There is an implication that if the plaintiffs had vigor
ously protested the officials' actions and immediately taken steps to 
have the statutes declared unconstitutional, the officers might have 
been expected to use their po\'Ters cautiously until a decision was 
rendered. Conversely, the lack of protest gives public officers 
reason to believe their authority is valid. 

In specific answer to your questions it is my opinion, and you 
are so advised that; 

1. Members of the Ohio Housing Development Board are public of
ficers. 

2. A public officer acting within the scope of his authority, 
without bad faith or corrupt motive, is not personally liable for 
failure to properly perform a duty involving judgment and discretion. 

3. A public officer is not personally liable for official actions 
performed within the scope of his authority in good faith, solely 
because that authority is later declared unconstitutional. 

OPINION NO. 71-072 

Syllabus: 

Hhile the superintendent of an institution operated by the Depart
ment of Mental Hygiene and Correction has no duty to provide for the 
support of a patient after final discharge, the circumstances may be 
such as to require that, as a part of his examination to determine the 
patient's fitness for discharge, the superintendent should inquire into 
and make sure that an arrangement for his support exists if such sup
port is necessary for his continued mental health. 

To: James T. Welsh, Acting Director, Ohio Dept. of Mental Hygiene and Cor
rection, Columbus, Ohio 

By: William J. Brown, Attorney General, November 3, 1971 
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I have before me your request for my opinion, which reads as 
follows: 

"Nhen the superintendent of an institution 
operated by the Department of r1ental Hygiene 
and Correction determines that the conditions 
which justified the involuntary hospitalization 
of a patient no longer obtain, what is the 
legal duty of the superintendent to inquire into 
and to arrange for the support of the patient 
after discharge when: 

"1. Patient has very limited means or 
none \-lhatever? 

"2. Patient has substantial means? 

"3. Patient himself, his relative, his 
friend, or the guardian of his per
son and estate object to discharge?" 

It is clear that such a patient must be frequently re-examined, 
and that the superintendent is obliged to release him when his con
dition no longer warrants hospitalization. Section 5122.21, Revised 
Code, reads, in part, as follows: 

"The head of a hospital shall as frequently 
as practicable exrunine or cause to be examined 
every patient and whenever he determines that the 
conditions justifying involuntary hospitalization 
no longer obtain, discharge the patient not under 
indictment or conviction for crime and immediately 
make a report thereof to the division of mental 
hygiene. 

"After a finding pursuant to section 5122.15 
* * * that an individual is * * * subject to hos
pitalization * * * no continuing jurisdiction 
remains in the probate court. Plenary power is 
granted to the officers of a public hospital to 
grant a discharge. * * *" 

It is also clear that the superintendent has a legal duty under 
Section 5123.03, Revised Code, to arrange for the support of patients 
while they are hospitalized. That Section also implies that the super
intendent has a similar duty \"lith respect to a patient who is released 
on trial visit, for it provides: 

"* * * Such head shall also be guardian of 
the person of the patient for the purpose of re
lease on trial visit and shall retain the right 
of custody during the period of such trial visit. 
Such head may determine the place of abode of such 
patient while on trial visit irrespective of the 
existence of a guardian of the person appointed by 
the probate court •. , 

And Section 2111.06, Revised Code, reads, in part, as follows: 

"* * * A guardian of the person shall 
* * * provide for the maintenance of the 
ward, * * *." 
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Consequently, the superintendent is required to arrange for the sup
port of a patient released on trial visit. See Sections 5121.04 
to 5121.06, Revised Code. 

The superintendent is, of course, relieved of his duties as 
guardian of the person of a patient discharged under Section 5122.21, 
supra, because Section 5122.36, Revised Code, provides that "* * * 
TfTinal discharge pursuant to section 5122.21 of the Revised Code op
erates as a restoration of legal competency * * *." Branch No. 2 of 
the Syllabus in Opinion No. 33<12, Opinions of the Attorney General for 
1931, reads as follows: 

"The discharge of a patient, who is not 
under guardianship, from a state hospital under 
the provisions of section 1964 [General Code, 
nO\oT Section 5122.21, Revised Code] , will re
store such patient to his original status." 

Since the superintendent is no longer the guardian of a person who 
has been discharged, he has no duty to provide support for such an 
individual. 

The question of support after discharge may, however, under cer
tain circumstances, be a crucial one in the superintendent's examin
ation to determine whether the conditions which required involuntary 
hospitalization of the patient still obtain. That determination is 
primarily a forecast of the patient's present ability to cope t-rith 
the stresses and strains of society, and to ignore the question of 
his support after discharge would be to neglect a factor important to 
his continued mental health. If, for example, financial difficulties 
lay at the root of the original mental disorder, and the superin
tendent's examination reveals that, if discharged, the patient will 
find himself in much the same situation, the superintendent might 
vrell determine that under such circUI!\stances the patient's present 
condition would not justify a discharge. It is, therefore, the 
superintendent's duty, at least to this extent, to inquire into the 
patient's means of support before making a determination that he 
should be discharged. 

The General Assembly has suggested one method of conducting such 
an inquiry, and, indeed, of arranging for the patient's support after 
discharge, in providing for the trial visit. Section 5122~23, Re
vised Code, reads, in pertinent part, as follot-rs: 

"When the head of a hospital deems it in 
the best interest of a patient, he may permit 
such patient to leave the institution on a trial 
visit, for such period of time and under such 
conditions as are proper and in the best in
terest of the patient and the public \·lelfare. 
* * * Prior to the end of the year on trial 
status, and r.ot less frequently than annually there
after, the head of the hospital shall reexamine the 
facts relating to the hospitaliz~tion of the patient 
on trial visit status, and, if he determines that 
in view of the condition of the patient hospitali
zation is no longer necessary, he shall C!ischarge 
the patient, * * *." 

It is clear that such a visit, if feasible, affords the superintendent 
a means of ascertaining \·Jhether the arrangements for the patient's sup-
port are such as to justify a forecast that he \'Till be able to cope 
\'1ith the demands of ordinary life. 
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t'lhat has been said above applies in all three of the situations 
mentioned in your questions. In large part, the scope of the super
intendent's examination of the patient's fitness for discharge must 
rest within his O\ffi sound discretion. Limited means are clearly rele
vant to a patient's ability to cope with the demands of society. While 
substantial means \-lould eli.r.linate the stress of financial need, the 
superintendent muse nevertheless give some consideration to the effect 
of the patient's particular means of supp~rt on his mental' health. 
Finally, where objections are raised to the patient's discharge, the 
whole point may be that inability of relatives to provide adequate 
support is likely to lead to a relapse. On the other hand, if there 
is evidence that relatives are opposed to the patient's restoration 
to his proper place in society because they want to retain control of 
his estate, there is a domestic situation which could endanger the 
patient's mental health, and the superintendent must decide how best 
to further his rehabilitation by choice and timing of the techniques 
at his disposal. See, e.g., Section 5122.23, supra. 

In specific answer to your questions it is my opinion, and you 
are so advised, that while the superintendent of an institution op
erated by the Department of Mental Hygiene and Correction has no duty 
to provide for the support of a patient after final discharge, the 
circumstances may be such as to require that, as a part of his ex·· 
arnir.ation to determine the patient's fitness for discharge, the super
intendent should inquire into and make sure that an arrangement for 
his support exists if such support is necessary for his continued mental 
health. 

OPINION NO. 71-073 

Syllabus: 

Members of a township fire department are covered by the Ohio 
Workmen's Compensation Act during a trip outside the State of Ohio 
to attend a training meet~ ·g as directed by an authorized official. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: William J. Brown, Attorney General, November 4, 1971 

You have requested my opinion as to whether members of a to\-mship 
fire department are covered by the Ohio Workmen's Compensation Act 
during a trip outside the State of Ohio, such trip being necessary to 
receive suitable training in new and sophisticated fire protection 
methods and equipment. It appears that the training sessions are 
held in Chicago and that the trainees may accompany the Chicago Fire 
Department to actual fires. 

Section 1123.01, Revised Code, defines an employee covered by 
the t-lorkmen' s Compensation Act in the follo\.ring terms: 

" (A) 'Employee, ' * * * means: 

"(1) Every person in the service of the 
state, or of any * * * township, * * * includ
ing regular members of lawfully constituted 
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* * * fire departments of * * * to'l-mships * * * 
wherever serving within the state or on temp
orary assig~ent outside thereof * * 

"* * * * * * * * *." 
(Emphasis added.) 

OAG 71-073 

Section 4123.54, Revised Code, reads, in part, as follows: 

"Every employee, '1-Tho is injured or who con
tracts an occupational disease, * * * contracted 
in the course of employment, wherever such injury 

~~as occurred or occupational disease has been con
~~acted, * * * is entitled to receive, either 
directly from his employer as provided in sec
tion 4123.35 of the Revised Code, or from the 
state insurance fund, such compensation for 
loss sustained on account of such injury, occu
pational disease or death, and such medical, nurse, 
and hospital services and medicines, and such 
amount of funeral expenses in case of death, as 
are provided by sections 4123.01 to 4123.94, in-
clusive, of the Revised Code." (Emphasis added.) 

The question is whether out-of-state injuries '1-Thich may occur 
during the course of fire-fighting training sessions, attended by 
direction of an authorized official, come within the coverage of 
this statute. I think it clear that they do. In Prendergast v. 
Industrial Commission of Ohio, 136 Ohio St. 535, 27 N.E. 2d 235 (1940) 
the Court, ~n ~ts Syllabus, stated that: 

"1. The right of an injured employee to 
participate in the State Insurance Fund of this 
state is wholly dependent upon and grows out of 
the employment relationship existing between an 
employer of this state and such injured employee 
who is, at the time of injury, employed by such 
employer and engaged in the course of the em
ployment. 

"2. There is no constit.utional or statu
tory inhibition against the application of 
the Ohio Norkrnen's Compensation Act to a case 
where the employee of an Ohio employer is in
jured or meets accidental death in the course 
of his employment outside of Ohio. 

... * * * * * * * ... 

In Bot1en v. Industrial Commission of Ohio, 61 Ohio App. 469 
(1939), the Court held that a school teacher: 

"* * * [A] ttending a teacher's institute 
in a city other than the one in which she is 
employed, at the e"press request and direction 
of her superintendent, being paid her regular 
salary but not provided transportation or lodg
ing, l'lho 111as injured in an automobile accident 
which occurred t'lhile she was leaving a meeting 
of the institute and proceeding to the place 
where she expected to spend the night in 
order to attend the institute the follot'ling 
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day, was injured in the course of her em
ployment within the meaning of the Workmen's 
Compensation Act and is entitled to compen
sation." 

2-250 

From these two cases, it seems clear that firemen, who have been 
directed to attend a training program in another state, are covered 
by the Workmen's Compensation Act in the same 'Vlay that they would 
be covered if the training program were conducted in Ohio. 

In specific answer to your question it is my opinion, and you 
are so advised, that members of a township fire deparL~ent are cov
ered by the Ohio ~'Jorkmen 's Compensation Act during a trip outside 
the State of Ohio to attend a training meeting as directed by an au
thorized official. 

OPINION NO. 71-074 

Syllabus: 

1. Sections 308.03 and 308.17, Revised Code, provide that a board 
of county commissioners may enter into a contract with a regional air
port authority under which the county will assume the costs of mainten
ance of the airport. 

2. If such a provision did not appear in the original resolution 
of the board of county commissioners creating the regional airport 
authority, it can be adopted by way of an amendment to the resolution. 

To: Reynold C. Hoefflin, Greene County Pros. Atty., Xenia, Ohio 
By: William J. Brown, Attorney General, November 4, 1971 

Your request for my opinion explains that the Greene County Regional 
Airport Authority has insufficient funds to maintain snow removal in the 
winter and the cutting of the grass in the summer from the areas surroun~
ing the runways. You also quote the first part of Section 308.06 (K), 
Revised Code, which grants to a regional airport authority the power to 
contract with any county for the acquisition, construction, maintenance 
and operation of an airport, and you request answers to the following 
questions: 

"Our question is whether or not under this 
paragraph, or any other paragraph, within Chapter 
308, the regional airport authority may contract 
with Greene County for the snow removal and grass 
cutting by the Greene County Engineer. That is to 
say that in return for the providing of a landing 
strip by the regional airport authority the county 
will provide these needed services. 

"In the alternative, would it be permissible 
for the County Commissioners to appropriate money 
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directly to the regional airport authority. With 
this money the regional airport authority could 
then contract with the county for snow removal and 
the cutting of grass." 

In 1966, an Opinion was rendered to your predecessor in office which 
aids in the answer to your questions. Branch No. 2 of the Syllabus of 
Opinion No. 66-056, Opinions of the Attorney General for 1966, reads, in 
pertinent part, as follows: 

"Where the board of trustees of the regional 
airport authority contracts with a board of county 
commissioners for the acquisition, construction, 
maintenance or operation of an airport or airport 
facility and provides that the costs thereof shall 
be an expense of the regional airport authority, 
the portion of such expense to be paid by the 
county is limited to the funds which it may ap
propriate annually from the general fund of the 
county. * * *" (Emphasis added.) 

To determine what funds the county may annually appropriate for 
regional airport purposes, Section 308.17, Revised Code, must be followed 
It reads as follows: 

"The board of county commissioners of any 
county included within a regional airport author
ity may appropriate annually, from moneys to the 
credit of the general fund of the county and not 
otherwise appropriated, that portion of the ex
pense of the regional airport authority to be 
paid by such county as provided in the resolu
tion creating the regional airport authority 
adopted under section 308.03 of the R~vised Code, 
or by any amendment thereto." (Emphasis added.) 

Apparently the resolution originally creating your regional airport 
authority did not provide that Greene County should participate in the 
expense of mowing the grass and clearing the runways of snow. It will, 
therefore, be necessary to follow the provisions of Sections 308.17, 
supra, and 308.03 (G), Revised Code. The latter Section provides for 
such participation as is agreed upon by the member counties of the 
regional airport authority and reads, in pertinent part, as follows: 

"The resolution creating a regional airport 
authority may be amended to include additional 
counties or for any other purpose, by the adop
tion of such amendment by the board of county 
commissioners of each county included or to be 
included in the regional airport authority." 

(Emphasis added.) 

It is, accordingly, necessary that the resolution creating the 
Greene County Regional Airport Authority be amended to contain provisions 
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stating to what extent the maintenance costs are to be born by Greene 
County. 

In specific answer to your questions it is, therefore, my opinion, 
and you are so advised, that: 

1. Sections 308.03 and 308.17, Revised Code, provide that a board 
of county commissioners may enter into a contract with a regional air
port authority under which the county will assume the costs of mainten
ance of the airport. 

2. If such a provision did not appear in the original resolution 
of the board of county commissioners creating the regional airport author
ity, it can be adopted by way of an amendment to the resolution. 

OPINION NO. 71-07·5 

Syllabus: 

The term, "elected state officials", as used in Section 145.381 
(A), Revised Code, applies to the Governor, the Lieutenant Governor, 
the Secretary of State, the Auditor of State, the Treasurer of 
State, the Attorney General, the members of the General Assembly, 
and the members of the Supreme Court, the Court of Appeals, the 
Court of Common Pleas, the Probate Court and the Juvenile Court. 

To: Fred L. Schneider, Exec. Director, Public Employees Retirement System 
of Ohio, Columbus, Ohio 

By: William J. Brown, Attorney General, November 11, 1971 

I am in receipt of your request for my opinion, which you 
state as follows: 

"Does the term 'elected state officials', as 
used in Am. House Bill No. 349, effective September 
14, 1970 and incorporated into Section 145.381, para
graph A, Revised Code of Ohio, apply to any elected 
officials other than those elected on a state-wide 
basis and/or elected to the General Assembly?" 

The answer to this question involves an interpretation of Sec
tion 145.381, Revised Code, which reads, in pertinent part, as 
follows: 

"A former member rece1v1ng a retirement allow
ance, other than a disability allowance, from this 
system, and hereafter referred to as a retirant, 
may be elected to an office of this state or any 
political subdivision or employed, anything con
tained in Chapter 145. of the Revised Code to the 
contrary notwithstanding, provided: 

"(A) During an elective term of office, mem
bership in the public employees retirement system 
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is not permitted, except that retirants elected to 
an office of .the state who were elected state of
ficials when they retired may elect to establish 
membership in the system or may elect to receive 
both the pension and the annuity portion of their 
retirement allowance and, if th;;:y so elect, may not 
establish membership in the system. If such an 
official elects to establish membership in the sys
tem, he shall be considered an employee as provided 
in division (C) of this section except that he need 
not have retired for at least eighteen months. For 
purposes of this section, except when he elects 
otherwise under this division, a retirant who is 
elected or appointed to an elective office of this 
state or any political subdivision is not con
sidered employed, provided, the retirant who is 
reelected to the office which he previously held, 
shall be retired for not less than eighteen months. 
He shall continue to receive both the pension and 
the annuity portion of his retirement allowance 
while serving in an elective position." 

OAG 71-075 

Section 145.41, Revised Code, provides that a public employee, 
who has been a member of the Public Employees Retirement System, 
must give up membership when his public service terminates and he 
begins to receive his retirement allowance. Section 145.381 (A), 
supra, provides, in brief, that such a retirant, if thereafter 
elected to an office of the state or of any political subdivision, 

may not again become a member of the System. He will, of course, 
continue to receive the same retirement benefits as before, but he 
cannot rejoin the System in order to build up further benefits. 
There is, however, one exception. A member of the System who was 
an "elected state official" at the time he retired, and who there
after again becomes an elected state official, has a choice. He 
may choose to resume his membership in the System, with the result 
that he will receive no more benefits until he again retires. Or 
he may choose not to resume membership, in which case he will con
tinue to receive the same retirement benefits as he did before his 
election. Your question is, what is the coverage of the term, 
"elected s·tate official '1 ? The statute also uses the variant, 
"elected to an office of the state", but I think it clear that no 
distinction was intended. 

Although Section 145.381 (A), supra, itself contains no defini
tion of the term, the Constitution enumerates the legislative, 
executive and judicial officials of the State of Ohio, all of whom 
are, of course, elective. Article II, Section 1, Ohio Constitution, 
provides, in part, as follows: 

"The legislative power of the state shall be 
vested in a general assembly consisting of a senate 
and a house of representatives* * *." 

Article III, Section 1, Ohio Constitution, provides, in part, 
as follows: 

"The executive department shall consist of a 
governor, lieutenant governor, secretary of state, 
auditor of state, treasurer of state, and an attorney 
general* * *·" 

Article IV, Section 1, Ohio Constitution, provides as follows: 
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"The judicial power of the state is vested in 
a supreme court, courts of appeals, courts of common 
pleas, and such other courts inferior to the supreme 
court as may from time to time be established by law." 

2-254 

If all constitutional judges were to be considered "elected 
state officials", the number included in that classification would 
be considerable. However, the legislature, in enacting Chapter 141, 
Revised Code, Salaries of State Officers, used the term in a more 
restrictive sense, and limited the state judicial officers to the 
judges of the Supreme Court, the Court of Appeals, the Court of 
Common Pleas, the Probate Court, and the Juvenile Court. See Sec
tions 141.04, 141.07, and 2151.07, Revised Code. We are dealing 
here with an exception to a general rule prohibiting renewed mem
bership in the Public Employees Retirement System to a retired 
public employee who is elected to an office of the state, and it 
is a well-settled rule of statutory construction that "exceptions 
to a general rule are not favored and must be strictly construed". 
Linen Supply Co. v. Evatt, 146 Ohio St. 248, 251 (1946); see, also, 
State, ex rel. v. Forney, lOB Ohio St. 463,467 (1923). In view 
of this, I think that the term, "elected state officials", in Sec
tion 145.381 (A), supra, should be interpreted in the more restric
tive manner in which it was used by the General Assembly in Chapter 
141, supra. 

In specific answer to your question it is my opinion and you 
are so advised that the term, "elected state officials", as used 
in Section 145.381 (A), Revised Code, applies to the Governor, the 
Lieutanant Governor, the Secretary of State, the Auditor of State, 
the Treasurer of State, the Attorney General, the members of the 
General Assembly, and the members of the Supreme Court, the Court 
of Appeals, the Court of Common Pleas, the Probate Court and the 
Juvenile Court. 

OPINION NO. 71-076 

Syllabus: 

1. The territorial jurisdiction of a township police constable 
extends throughout the county in which his township is located. 

2. Pursuant to Section 505.441, Revised Code, the territorial 
jurisdiction of a township police constable can be extended by con
tract to a township located in another county. 

3. A to\'mship police officer and constable both have jurisdiction 
throughout the state when in pursuit of a fugitive from the la•,,. 

4. The territorial jurisdiction of a tm·mship police officer is 
limited to the unincorporated areas of the township as specified by 
the board of township trustees in the resolution creating the township 
police district. The territorial jurisdiction of a township police 
officer, however, may be extended to include another township police 
district by a contract entered pursuant to Section 505.50, Revised Code. 

5. A township policeman may not use township-owned or leased 
equipMent outside of the tmmship police district in the absence of 
permission from the board of township trustees, but a township police 
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constable may use such equipment throughout his territorial jurisdiction 
and without the express permission of the board of tot.,rnship trustees. 
Both the policeman and the constable may use such equipment anywhere 
when in pursuit of a fugitive. 

To: J. Walter Dragelevich, Trumbull County Pros. Atty., Warren, Ohio 
By: William J. Brown, Attorney General, November 12, 1971 

I have before me your predecessor's request for my opinion, which 
he stated as follows: 

"I would appreciate an op~n~on from your of
f ice regarding the follo\ving questions: 

"(1) \'Jhat is the authority and territorial 
jurisdiction of Township Police and/or Township 
Constables. 

"(2) Do Township Police and/or Constables 
have jurisdiction within the limits of a munic
ipality when said municipality is a part of the 
Township for which they are appointed. 

"(3) Do Township Police and/or Constables 
have any authority outside the Township for Hhich 
they are appointed. 

"(4) Do Township Police and/or Constables 
have any authority or jurisdiction in an adjacent 
County to their respective Township. 

"(5) Are Township Police and/or Constables 
authorized to use Township-owned or leased 
equipment outside the Township without the per
mission of the Board of Township Trustees." 

Questions one through four, inclusive, of his letter, relate pri
marily to the territory over which a township police officer and a 
to~mship police constable may exercise authority. Due to the common 
subject matter of all four questions, I feel that they can best be 
answered by a careful consideration of the followin~ two points: (1) 
the territorial jurisdiction of a township police constable, and (2) 
the territorial jurisdiction of a township police officer. 

It is appropriate first to establish and clarify the distinction 
between the position of township police constable and that of township 
police officer. 

The statutory authority providing for the appointment of township 
police constables is found in Section 509.01, Revised Code, which reads 
in part, as follows: 

"The board of township trustees may designate 
any qualified persons as police constables, and may 
provide such police constables, such automobiles, 
communication systems, uniforms, and police equip
ment as such board deems necessary. * * * The board 
may pay each police constable, from the general 
funds of the to;-mship, such compensation as the 
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board by resolution prescribes for the time actually 
spent in keeping the peace, protecting property, 
and performing duties as a police constable. Such 
police constable shall not be paid fees in addition 
to the compensation allowed by the board for serv
ices rendered as a police constable. All constable 
fees provided for by section 509.15 of the Revised 
Code, where due for services rendered 'l'lhile the 
police constable performing such services is being 
compensated as a police constable for his perform
ance, shall be paid into the general fund of the 
township." 

2-256 

The statute authorizing the creation of a township police district, 
however, is Section 505.48, Revised Code, 'I'Thich reads as foJ.lmvs; 

"The trustees of any township may, by resolu
tion adopted by blO-thirds of the members of the 
board, create a to'l'mship police district comprised 
of all or a portion of the unincorporated terri-
tory of the township as the resolution may specify. 
If the township police district does not include all 
of the unincorporated territory of the township, the 
resolution creating the township police district 
shall contain a complete and accurate description 
of the territory of the distrct. The territorial 
limits of the township police district may be altered 
by a resolution adopted by a h•o-thirds vote of the 
board of trustees at any time one hundred twenty 
days after the district has been created and is op
erative. A township police district comprising only 
a part of the unincorporated territory of the tot-m
ship shall be given a separate and distinct name in 
the resolution authorizing its creation." 

After such district has been created, the board of townsip 
trustees is granted the power, under Section 505.49, Revised Code, 
to appoint a township police force. This Section reads, in pertin
ent part, as follows: 

"The township trustees by a t'l'lO-thirds vote 
of the board may adopt rules and regulations neces
sary for the operation of the township police dis
trict, including a determination of the quali
fications of the chief of police, patrolmen, and 
others to serve as members of the district police 
force. 

"The township trustees by a two-thirds vote 
of the board shall appoint a chief of police for 
the district, determine the number of patrolmen 
and other personnel required by the district, and 
establish salary schedules and other conditions 
of employment for the employees of the tmmship 
police district. The chief of police of the dis
trict shall serve at the pleasure of the to\mship 
trustees and shall appoint patrolmen and such 
other personnel as the district may require,· sub
ject to the rules, regulations, and limits of per
sonnel established by the township board of trustees. 
The township trustees may include in.the township 
police district and under the direction and control 
of the chief of police, any constable appointed 
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pursuant to section 509.01 of the Revised Code, or 
designate the chief of police or any patrolman 
appointed by him as a constable, as provided for in 
section 509.01 of the Revised Code, for the town
ship police district." 

OAG 71-076 

It should be noted that Section 505.49, supra, specifically state~ 
that any township constable appointed pursuant to Section 509.01, 
supra, may also be a member of the to~~ship police force. Irrespective 
of the fact that an individual may hold both positions concurrently, 
the offices of a township police officer and a township police con
stable are separate and distinct. 

The territorial jurisdiction of a township police constable is 
provided for in Section 509.05, Revised Code, which reads, as follmvs: 

"In addition to the county sheriff, con
stables shall be ministerial off~cers of the 
county court ~n all cases ~n their respective 
to\mships, and ~n criminal cases, the shall 
be such o ~cers w~thin the county. Thev shall 
apprehend and br~ng to Justice felons and d~s
turbers of the peace, suppress r~ots, and ~eep 
and preserve the peace Hithin the county. They 
may execute all wr~ts and process, in criminal 
cases, throughout the county in which they re
side, and ~n wh~ch they were elected or ap
pointed. If a person charged with the commis
sion of a crime or offense flees from ·ustice, 
any consta le of the county where~n such cr~me 
or offense ~-1as committed shall pursue and ar
rest such fugitive in any other county of the 
state and convey him before the county court of 
the county where such crime or offense was com
mitted. 

"Such constables shall serve and execute 
all warrants, writs, precepts, executions, and 
other process directed and delivered to ~hem, and 
shall do all things pertaining to the office of 
constable. 

"The authority of a constable in serving 
any process, either civil or criminal, and in 
doing his duties generally shall extend tlrrough-
out the county in which he is appointed, and in 
executing and serving process issued by a judge of 
the county court, he may exercise the same authority 
and powers over goods and chattels, and the per
sons of parties, as is granted to a sheriff or 
coroner, under like process issued from courts 
of record." (Emphasis added) 

The territorial jurisdiction of a township police constable, 
therefore, generally includes the entire county in which the township 
is located. 

It has been held in Dayton v. Brennan, 64 Ohio L. Abs. 525 (1952), 
that the jurisdiction of a township pol~ce constable is equivalent to 
that of a county sheriff. The Court held as follO\-lS: 

"While the sheriff is the chief la\-T enforce
ment officer in the county, constables have equal 
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and concurrent authority not only in the townships 
in which they \-Tere elected or appointed, but through
out the county." 

2-258 

Thus, it may be concluded that the jurisdiction of a to\,'llship 
police constable extends throughout the entire county. This terri
tory would include, of course, all municipal corporations located in 
that county. 

Furthermore, it should be noted, that under certain circumstances 
the jurisdiction of a township constable may extend beyond the county. 

It is possible for one township to enter into a contractual 
agreement \•lith one or more tmmships, municipal corporations or 
county sheriffs for the express purpose of obtaining police protec
tion. Such an agreement is authorized by Section 505.441, Revised 
Code, \-Thich reads as follows: 

"In order to obtain police protection, or 
to obtain additional police protection in times 
of emergency, any township may enter into a con
tract with one or more to~rmships, municipal corp
orations, or county sheriffs upon such terms as 
are agreed to by them, for services of police 
departments or use of police equipment, or the 
interchange of the service of police departments 
or use of police equipment within the several 
territories of the contracting subdivisions, if 
such contract is first authorized by respective 
boards of township trustees or other legislative 
bodies. 

"Section 701.02 of the Revised Code, so far 
as it is applicable to the operation of police 
departments, applies to the contracting political 
subdivisions and police department members when 
such members are rendering service outside their 
own subdivision pursuant to such contract. 

"Police department members acting outside 
the subdivision in which they are employed may 
participate in any pension or indemnity fund 
established by their employer to the same extent 
as \-Thile acting within the employing subdivision 
and are entitled to all the rights and benefits 
of sections 4123.01 to 4123.94, inclusive, of 
the Revised Code, to the same extent as while 
performing service within the subdivision. 

"Such contract may provide for a fixed an
nual charge to be paid at the time agreed upon 
and stipulated in the contract." 

Through one of these "mutual aid" contracts, the township which 
is to obtain the police protection would be.included in the terri
torial jurisdiction of the constables of the township providing the 
protection. Opinion No. 66-183, Opinions of the Attorney General for 
1966. It would appear from the statutory language of Section 505.441, 
supra, that these contracts are permitted even when the contracting 
subd1visions are located in separate counties. Opinion No. 71-045, 
Opinions of the Attorney General for 1971. 
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Horeover, it has been held that the authority of a police of
ficer performing his duties pursuant to one of these contracts is 
identical to his authority in his home township. In Opinion No. 
68-155, Opinions of the Attorney General for 1968, it is stated as 
follows: 

"* * * * * * * * * 
"Sections 505.441 and 737.04, supra, require 

the conclusion that a police officer pursuing his 
official duty to another jurisdiction pursuant to 
a mutual police protection contract may make law
ful arrests as an inherent oart of the duties and 
responsibilities of his position. Sections 505.441 
and 737.04, supra, make provision for 1r10rkmen' s 
compensation and negligence coverage, which lends 
additional e~phasis to the belief that the legis
lative intent was that such officers should per
form completely their off~cial funct~ons \'llll.le ~n 
another )Ur~sd~ction pursuant to a pol~ce protec
t~on contract. 

"* * * * * * * * *11 
(Emphasis added) 

In addition to the jurisdictional extension authorized by Section 
505.441, supra, there is yet another instance \'Jhen the jurisdiction of 
a township police constable may reach beyond county lines. A town
ship police constable has statewide jurisdiction while in pursuit of a 
fugitive 1r1ho has committed a crime or an offense in the county in 
which the constable was appointed. This authority is granted by the 
"hot pursuit" provision contained in Section 509.05, supra. See, 
also, State v. r.tarshall, 61 Ohio L. Abs. 568, 582 (19~0pinion No. 
2998, Opinions of the Attorney General for 1931. 

The territorial jurisdiction of a township police officer, on 
the other hand, is considerably narrower. 

A to1rmship policeman naturally has jurisdiction throughout the 
territory of the township police district \vhich appointed him. The 
statutes relating to the creation and operation of township police 
districts, however, contain no provisions for the extension of this 
territorial jurisdiction beyond the specified boundaries of the dis
trict. It follows, therefore, that under ordinary circumstances, the 
territorial jurisdiction of a township police officer includes only 
the area of the to1rmship police district. 

Territorial jurisdiction of a township police officer can be 
extended, however, by a contract pursuant to Section 505.50, Re
vised Code. That Section, pertaining to police districts, reads, in 
pertinent part, as follows: 

"The boar.d of trustees of any tm'lnship may 
enter into a contract with one or more townships, 
a mun~cipal corporation, or the county sheriff 
upon such terms as are mutually agreed upon for 
the prov~sion of additional police protection 
serv~ces e~ther on a regular basis or for ad
ditional protection in times of emer~ency. Such 
contract shall be agreed to in each ~nstance by 
the respective board or boards of township trust
ees, the county commissioners, or the legislative 
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authority of the municipal corporation involved. 
Such contract may provide for a fixed annual 
charge to be paid at the time agreed upon in the 
contract." (Emphasis added) 

2-260 

Thus, a township police district is authorized to extend its 
territorial jurisdiction to include another township police district 
by a contractual arrangement pursuant to Section 505.50, supra, if 
under the terms of the contract such township is to provide police 
protection to another township police district. Opinion No. 71-045, 
supra. And, of course, the township policeman has the same authority 
as the constable when in "hot pursuit" of a fugitive. 

In conclusion, therefore, it may be stated that the territorial 
jurisdiction of a township police officer generally includes only the 
specified area of the township police district but may extend beyond 
the boundaries of such district when authorized by a contract entered 
pursuant to Section 505.50, supra, or when the officer is in "hot 
pursuit" of a fugitive. 

Your predecessor's inquiry regarding the power of a to'l'mship 
police officer in relation to a municipality which is located in the 
same to\..rnship, warrants special attention. Section 505.48, supra, 
specifically restricts the area of a township police district "to all 
or any portion of the unincorporated area of the township." 
(Emphasis added.) Section 505.49, supra, provides for the creation of 
a police force only within the limits of the police district. It is 
self-evident, therefore, that a municipal corporation, even if it is 
located in the same township, cannot be made a part of a township 
police district and, consequently, is not under the jurisdiction of 
the township police force. Opinion No. 1255, Opinions of the Attorney 
General for 1964, dealt with precisely this same issue and reached 
the same conclusion. Syllabus No. 2 of that Opinion provides as fol
lows: 

"~\Then there is located within a to\'mship a 
municipality or part thereof, the portion of the 
township in which the municipality is located may 
not be included in the township police district." 

The final question asked is whether a township police constable 
or a township police officer may use township-owned or leased police 
equipment outside of the township without the express permission of the 
board of township trustees. 

This question is easily resolved in the case of township police 
officers. Since their territorial jurisdiction extends only to the 
defined limits of the township police district, their official duties 
would, under normal circumstances, not take them out of the district. 
As stated earlier, the only possible extension of this jurisdiction is 
by a contractual agreement entered pursuant to Section 505.50, supra. 
Since a contract of this type is impossible without the express au
thorization of the board of township trustees, the authorization of 
such a contract is· tantamount to express permission by the board for 
the police to make use of township-owned or leased equipment while 
performing their official duties under the contract. The "hot pursuit" 
exception would, of course, apply here also. 

In conclusion, therefore, it may be said that a township police 
officer is not permitted to use to'l'mship-m-med or leased police equip
ment outside of the to\'mship in the absence of authorization contained 
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in a contract executed by a board of township trustees, or when in 
"hot pursuit" of a fugitive. 

In the case of township police constables, hO'VTever, the situation 
is considerably more complex. Section 509.01, supra, simply states 
that the "board of to"Vmship trustees * * * may provide such police 
constables, such automobiles, communication systems, uniforms, and 
police equipment as such board deems necessary." Although the statute 
does not specifically state where a police constable is permitted to 
use this equipment, by necessary implication he must be permitted to 
~se it throughout his territorial jurisdiction. This territory would, 
of course, include the entire county and, under the circumstances dis
cussed earlier, beyond the county. In short, a to'Vmship police constabl~ 
is authorized to use township-owned or leaseu equipment wherever his 
duties, as prescribed by the law, may lead him, and this would again in
clude "hot pursuit". 

Nhile not expressly related to your question, your attention is 
directed to the provisions of Section 509.15, Revised Code. This Sec
tion provides that specified fees and expenses be taxed as costs from 
the judgment debtor and paid to the general fund of the appropriate 
tmmship as a form of compensation for services rendered by township 
constables. Section 509.15, supra, considerably alleviates the 
financial burden incurred by a township when a police constable uses 
township-owned or leased police equipment outside of his home township. 

In conclusion, therefore, a township police constable is au
thorized to use township-owned or leased police equipment throughout 
his territorial jurisdiction and without the express permission of the 
board of township trustees. 

In specific ans,-1er to the questions asked, it is my opinion and 
you are so advised, that: 

1. The territorial jurisdiction of a township police constable 
extends throughout the county in which his township is located. 

2. Pursuant to Section 505.441, Revised Code, the territorial 
jurisdiction of a township police constable can be extended by con
tract to a township located in another county. 

3. A township police officer and constable both have juris
diction throughout the state when in pursuit of a fugitive from the 
law. 

4. The territorial jurisdiction of a to"Vmship police officer is 
limited to the unincorporated areas of the township as specified by 
the board of township trustees in the resolution creating the township 
police district. The territorial jurisdiction of a township police 
officer, however, may be extended to include another tm-mship police 
district by a contract entered pursuant to Section 505.50, Revised Code 

5. A township policeman may not use to'l'mship-owned or leased 
equipment outside of the township police district in the absence of 
permission from the board of township trustees, but a township police 
constable may use such equipment throughout his territorial juris
diction and without the express permission of the board of tot-mship 
trustees. Both the policeman and the constable may use such equip
ment anywhere when in pursuit of a fugitive. 
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OPINION NO. 71-077 

Syllabus: 

The Ohio Department of State Personnel has the legal authority, 
required of a State Agency as defined in the Intergovernmental Per
sonnel Act, to develop and administer a statewide plan pursuant to 
the Act. 

To: Paul A. Corey, Director, Dept. of State Personnel, Columbus, Ohio 
By: William J. Brown, Attorney General, November 12, 1971 

I am in receipt of your request for my opinion on the follow
ing question: 

"Does the Department of State Personnel, 
established by Chapter 143 of the Ohio Revised 
Code, meet the requirements, in terms of legal 
authority, of a State agency established pur
suant to law, as defined in Sections 203(a) (2) 
and 303(c) (2) of the Intergovernmental Person
nel Act?" 

Both of the cited sections of the Intergovernmental Personnel 
Act define a State agency eligible to receive a Federal grant under 
the Act as one "* * * designated or established pursuant to State 
law which provides such agency with adequate authority, adminis
trative organization, and staffing to develop and administer such 
a statewide plan, and to provide technical assistance and other 
appropriate support in carrying out the local components of the 
plan, * * *." (42 u.s.c. 4723(a) (2) and 4723(c) (2) .) 

Chapter 143, Revised Code, provides for the establishment of 
such an agency in the State of Ohio. It creates the Department 
of State Personnel, which is composed of the Board of Review and 
the Director of State Personnel. Section 143.012, Revised Code, 
provides as follows: 

"The state personnel board of review shall exer
cise the following powers and perform the following 
duties of the department of state personnel: 

"(A) Hear appeals, as provided by law, of em
ployees in the classified state service from final 
decisions of appointing authorities or the director 
of state personnel relative to reduction in pay or 
position, layoff, suspension, discharge, assignment 
or reassignment to a new or different position 
classification: the board may affirm, disaffirm, or 
modify the decisions of the appointing authorities 
or the director of state personnel, as the case may 
be, and its decision is final; 

"(B) Hear appeals, as provided by la\11, of ap
pointing authorities from final decisions of the 
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director of state personnel relative to the classi
fication or reclassification of any position or posi
tions in the classified state service under the 
jurisdiction of such appointing authority; the board 
may affirm, disaffirm, or modify the decisions of 
the director of state personnel, and its decision is 
final; 

"(C) To exercise the authority provided for by 
section 143.30 of the Revised Code, for appointment, 
removal, and supervision of municipal civil service 
conunissions; 

"(D) To appoint a secretary and such other em
ployees necessary in the exercise of the powers and 
performance of the duties and functions which the 
board is by law authorized and required to exercise 
and perform and to prescribe the duties of such 
secretary and employees; 

"(E) To maintain a journal which shall be open 
to public inspection, in which it shall keep a 
record of all its proceedings and of the vote of 
each of its members upon every action taken by it; 

"(F) To adopt and promulgate rules and regula
tions, in accordance with the provisions of sections 
119.01 to 119.13, inclusive, of the Revised Code, 
relating to the procedure of the board in administer
ing the laws which it has authority or duty to ad
minister and for the purpose of invoking the juris
diction of the board in hearing appeals of appoint
ing authorities and employees in matters set forth 
in divisions (A) and (B) of this section; 

"(G) To subpoena and require the attendance 
and testimony of witnesses and the production of 
books, ·papers, public records and other documentary 
evidence pertinent to any matter which it has au
thority to investigate, inquire into or·hear in the 
same manner and to the same extent as provided by 
division (E) of section 143.07 of the Revised Code 
and all witness fees shall be paid in the manner set 
forth in said paragraph." 

OAG 71-077 

And Section 143.013, Revised Code, provides as follows: 

"All powers, duties and functions of the de
partment of state personnel not specifically vested 
in and assigned to, or to be performed by, the state 
personnel board of review are hereby vested in and 
assigned to, and shall be performed by the director 
of state personnel, which powers, duties and functions 
shall include, but shall not be limited to the fol
lowing powers, duties and functions: 

"(A) To prepare, conduct, and grade all com
petitive examinations for positions in the classi
fied state service; 

"(B) To prepare, conduct and grade all noncom-
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petitive examinations for positions in the classified 
state service; 

"(C) To prepare eligible lists containing the 
names of persons qualified for appointment to posi
tions in the classified state service; 

"(D) To prepare or amend, in accordance with 
section 143.09 of the Revised Code, specifications 
descriptive of duties, responsibilities, require
ments and desirable qualifications of the various 
classifications of positions in the state service; 

"(E) To allocate and reallocate upon his own 
motion or upon request of an appointing authority 
and in accordance with section 143.09 of the Re
vised Code, any position, office or employment in 
the state service to the appropriate classifica
tion on the basis of the duties, responsibilities, 
requirements and qualifications of such position, 
office or employment; 

"(F) To develop and conduct personnel re
cruitment services for positions in the state 
service; 

"(G) To conduct research on specifications, 
classifications and salaries of positions in the 
state service; 

"(H) To develop and conduct personnel train
ing programs in cooperation with appointing au
thorities; 

"(I) To enter into agreements with uni
versities and colleges for in service training of 
personnel in the state service; 

"(J) To appoint such examiners, inspectors, 
clerks and other assistants as are necessary 1n 
the exercise of the powers and performance of the 
duties and functions which the director is by law 
authorized and required to exercise and perform 
and to prescribe the duties of all such employees; 

"(K) To maintain a journal, which shall be 
open to public inspection, in which he shall keep 
a record of his final decision pertaining to the 
classification or reclassification of positions 
in the state classified service, assignment or 
reassignment of employees in the state classified 
service to specific position classifications." 

2-264 

It is my opinion that the Ohio Department of State Personnel 
was created pursuant to State law and that it has the authority meet
ing the requirements of the Intergovernmental Personnel Act to de
velop a statewide plan and to administer and provide technical assis
tance and other appropriate support to improve this State's person
nel administration and to strengthen the training and development 
of the State and local government employees and officials. 

In specific answer to your question it is my opinion, and you 
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are so advised, that the Ohio Department of State Personnel has the 
legal authority, required of a State Agency as defined in the Inter
governmental Personnel Act, to develop and administer a statewide 
plan pursuant to the Act. 

OPINION NO. 71-078 

Syllabus: 

The health commissioner of a city health district cannot 
cumulate and receive compensation for earned but unused vacation 
time, in the absence of a specific municipal civil service 
regulation to that effect. 

To: John J. Malik, Jr., Belmont County Pros. Atty., St. Clairsville, Ohio 
By: William J. Brown, Attorney General, November 18, 1971 

Your request for my opinion reads as follows: 

"Mr. E. L. Scheehle is commissioner of the 
Martins Ferry City Health District, having been 
so employed on June 30, 1938. From June 30, 1959, 
to June 30, 1965, Mr. Scheehle informs me that he 
did not use 16 weeks of vacation to which he was 
entitled. He is now seeking to be paid for the 
unused vacation. 

"Employees of the Martins Ferry City Health 
District receive their normal salary during their 
vacation period. Mr. Scheehle received his regu
lar annual salary during the periods that he did 
not use vacation time due him. 

"The rules and regulations of the City 
Health District are silent as to whether or not 
Mr. Scheehle is entitled to be paid for the un
used vacation time. COdified Ordinance 149.01 
of the City of Martins Ferry says, 'All full-time 
employees of the City shall receive vacations, 
with pay, in accordance with the following tables. 
Thereafter vacations are awarded depending upon 
the length of service in the City. City ordin
ances do not shed any light on the question. 

"My questions are as follows: 

"1. Is Mr. Scheehle entitled to be paid for 
the unused vacation timei 

"2. If the answer to question No. 1 is yes, 
is he entitled to be paid according to the salary 
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schedule in effect at the time he did not use 
vacation time, or is he entitled to be paid under 
his present salary schedule:" 

2-266 

In order to answer your request, it must first be determined 
which legislative or administrative agency controls the employ
ees of the Martins Perry City Health District. In State, ex rel. 
Mowrer v. Underwood, 137 Ohio St. 1 (1940), it was held that the 
city health districts, established by Section 3709.01, Revised 
COde, are separate political subdivisions, independent of the 
cities in which they are located. It was stated in that case, 
at pages 4 and 5, as follows: 

"In dividing the state into health dis
tricts, the General Assembly, in the same act, 
also repealed the then existing statutes which 
authorized municipalities to establish and 
appoint boards of health as part of their local 
governments. [Hughes Act, 108 Ohio Laws, 236 
et ~- (1919), as amended by the Griswold Act, 
108 Ohio Laws, 1085 et ~- (1919).] This, in 
our opinion, evidences a legislative intent to 
withdraw from municipalities the powers of 
local health administration previously granted 
to them, and to create in each city a health 
district which is to be a separate political 
subdivision of the state, independent of th~ 
city with which it is coterminus [sic], and to 
delegate to it all the health powers thus with
drawn from municipalities. * * *" 

This type of legislative action withdrawing power previously 
granted to cities, did not contravene constitutional provisions 
for city home-rule. Board of Health v. State, 40 Ohio App. (1931). 
In accordance with the Underwood decision, supra, David Davies v. 
Sensenbrenner, 79 Ohio L. Abs. 33 (1957), appeal dismissed, 168 
Ohio St. 356, held city health districts to be agencies of the 
state government and governed by s.tate laws. 26 0. Jur. 2d 
Section 12, indicates further that a board of health of a city 
health district is not subject to the jurisdiction of the 
municipality. It states: 

"The board of health of a city health dis
trict constitutes a governmental agency separate 
and distinct from such municipality and is not 
in any way subject to the jurisdiction of the 
municipality with which the district is co
extensive, except that appointments of members 
of the board are made by the municipal authorities." 

However, although the city health district derives its juris
diction and powers -entirely from the state, the General Assembly 
has preserved certain ties between the district and the municipal
ity with which it coexists. Thus, the controlling body of the 
district, the board of health, is appointed by the mayor and con-
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firmed by the city council. Section 3709.05, Revised Code. The 
duties and salaries of the employees of the district are determined 
by the board of health. Section 3709.16, Revised Code. And, of 
critical importance for present purposes, the civil service rights 
of the employees of the city health district are determined by the 
municipal civil service commission. Section 143.30, Revised Code, 
provides, in pertinent part, as follows: 

"The mayor or other chief appointing au
thority of each city in the state shall appoint 
three persons * * * who shall constitute the 
municipal civil service commission of such city 
and of the city school district and citv health 
district in which such city is located. * * * 
Such municipal civil service commission shall 
prescribe * * * rules * * * for the classifica
tion of * * * all the positions in the city 
health district: * * * Said municipal civil 
service commission shall exercise all other 
powers and perform all other duties with respect 
to the * * * city health district, * * * 

"All persons who are employed by a city 
school district, city health district, or city 
health department when a municipal civil serv
ice commission having jurisdiction over them 
is appointed, * * * shall continue to hold 
their positions until removed in accordance 
with the civil service laws. 

"* * * * * * * * *" 
(Emphasis added.) 

See Scofield v. Strain, 142 Ohio St. 290 (1943), holding that the 
commissioner of a city health district can only be removed in ac
cordance with the civil service laws of the city. 

It follows from the foregoing that the right of a city health 
commissioner to be paid for unused vacation time depends upon the 
civil service regulations of the municipality. His rights are to 
be distinguished from those state employees who come under the 
}u~isd~c~ion of the state civil service commission, and who are 
specifically given the right to be paid for unused vacation time 
up to two years at time of separation. Section 121.161, Revised 
Code. One of my predecessors has held that this Section does not 
apply to a city health commissioner. Opinion No. 1302, Opinions 
of the Attorney General for 1960. 

You state that the regulations of the city health district and 
the municipal ordinances are silent on the question of compenaa
tion for unused vacation time. Where no provision exists for such 
compensation, the consensus seems to be that there is no right to 
be paid for unused vacation time. 56 C.J.S. Section 97 provides 
as follows: 
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"Generally, and in the absence of a special 
agreement as to additional compensation, or of 
evidence showing an intent to pay it, or of a 
uniform and notorious custom sufficient to war
rant the presumption that the contract was made 
with reference thereto, an employee cannot re
cover extra compensation for extra work per
formed within the scope of his employment even 
if the extra work is done at the request of the 
employer. The rule applies to overtime, 
work on sundays or holidays, and to work 
during the vacation period. The presump-
tion is either that the employee volunteers 
such services or that the salary or other 
compensation provided for in the contract 
is intended by the parties to compensate 
him also for the extra work." 

Likewise, 53 Am. Jur. 2d Section 76 states as follows: 

"Since the right to pay in lieu of 
vacation time not taken is basically a 
right to be paid for overtime, one is not, 
absent an express or implied agreement, en
titled to double compensation for working 
during a vacation to which he was entitled 
under full pay. On the other hand, an 
express agreement to pay salary in lieu of 
vacation time not taken is clearly 
enforceable." 

2-268 

Apparently there have been no exceptions in applying this 
policy to public employees. E. l"icQuillin, t~<Iunicipal Corporations 
(3rd ed. 1970), 12.135, states that "[t]he time allowed for vaca
tions may not be cumulated unless the law expressly so provides, 
* * *•II 

In specific answer to your question, therefore, it is my 
opinion, and you are so advised, that the health commissioner of 
a city health district cannot cumulate and receive compensation 
for earned but unused vacation time, in the absence of a specific 
municipal civil service regulation to that effect. 

OPINION NO. 71-079 

Syllabus: 

A board of education may not by regulation make it mandatory 
that its employees retire at any earlier age than 70 as provided 
in Sections 3307.37 and 3309.34, Revised Code. 
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To: G. William Brokaw, Columbiana County Pros. Atty., Lisbon, Ohio 
By: William J. Brown, Attorney General, November 18, 1971 

This office was requested by your predecessor to render an 
opinion as to whether a local school district board of education 
may adopt a rule requiring mandatory retirement at an earlier age 
than 70 for all classes of its employees. The question arises 
because of the policy of one local board of education within your 
jurisdiction which requires mandatory retirement for its bus driv
ers at 60 and for all other employees at 65. Conflicting views as 
to the legality of this policy have been presented to the board. 

The pertinent provisions of the Revised Code reveal a clear 
legislative intent to fix the mandatory retirement age of school 
employees at 70 years of age. Section 3307.37, Revised Code, ap
plicable to teachers, as.members of the State Teachers Retirement 
System, provides as follows: 

"An employer may as of the thirtieth day 
of June of any year terminate the contract or 
the employment of any member who has attained 
the age of seventy or who will attain the age 
of seventy by the following thirty-first day 
of August." 

Other employees of a school board, as members of the School 
Employees Retirement System, are covered by Section 3309.34, Re
vised Code, which provides, in pertinent part, as follows: 

"An employer may terminate the employment 
of a member at the end of the year in which 
the age of seventy is attained or thereafter 
at the end of any quarter of the year." 

Since the General Assembly has given the ·boards of education 
the discretion to terminate the services of any employee only 
after he has reached the age of 70, it is clear that the boards 
may not force the retirement of an employee at an earlier age 
simply because he has reached that age. Compare Opinion No. 527, 
Opinions of the Attorney General for 1951. 

It is true that the General Assembly, recognizing the neces
sity for rules and regulations for proper management of the 
schools, has given the boards of education a rule-making authorit~ 
Section 3313.20, Revised Code, reads, in part, as follows: 

"The board of education shall make such 
rules and regulations as are necessary for 
its government and the gover~~ent of its em
ployees, pupils of its schools, and all 
other persons entering upon its school grounds 
or premises. * * *" 

And Section 3313.47, Revised Code, provides, in pertinent 
part, as follows: 
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"Each city, exempted village, or local 
board of education shall have the management 
and control of all of the public schools of 
whatever name or character in its respective 
district. * * *" 

2-270 

It is also true that the Supreme Court has held that the au
thority conferred upon a board of education to adopt rules and 
regulations to carry out its statutory functions vests in the 
board a broad discretion with which the courts will not interfere 
in the absence of abuse. Greco v. Roper, 145 Ohio St. 243, 248-
250 (1945) 

On the other hand, such boards are created by statute and 
have only such powers as have been granted to them expressly or by 
necessary implication. They may not exceed specific limits upon 
their authority. In Verberg v. Board of Education, 135 Ohio St. 
246 (1939), the Board of Education for the ,Cleveland City School 
District had adopted a mandatory retirement resolution practically 
identical with that stated in your predecessor's letter. The 
Supreme Court, holding that the board had exceeded its statutory 
authority, said, at pages 249 and 250, as follows: 

"There is no statute authorizing boards of 
education, by resolution or otherwise, to fix 
and determine the tenure of office of their em
ployees in the classified service or to alter 
or modity general statutory provisions affect
ing the age of involuntary retirement of such 
employees from service. Under the provisions 
of Section 7896-99, General Code [now Section 
3309.34, Revised Code], a section of there
tirement act, an employee may retire at sixty 
years of age*** and is required thereby·to 
retire at seventy years of age. * * * Although 
possibly contributing to cause inefficiency, 
age in itself, regardless of merit and effi
ciency, is not made a ground for removal. 
.. * * 

II* * * * * * * * * 

"* * * Obviously, the effect of the action 
in question, if permitted, would be to author
ize the dismissal of employees who are in the 
classified service for reasons and upon grounds 
other than and in addition to those enumerated 
in the statute, unrestricted by the requirements 
of procedure prescribed by statute. 

"The board of education has no such 
authority. * * *" 

Although the Verberg case, supra, speaks specifically only 
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of members of the classified service, non-classified employees 
of the boards of education are afforded the same protection under 
Section 3309.34, supra. 

In view of the foregoing, the earlier case of Harrison v. 
Board of Education, 60 Ohio App. 45 (1938), which had upheld the 
mandatory retirement resolution of the Cleveland Board of Educa
tion, has been overruled. 

In specific answer to your predecessor's question it is my 
opinion, and you are so advised, that a board of education may 
not by regulation make it mandatory that its employees retire at 
any earlier age than 70 as provided in Sections 3307.37 and 
3309.34, Revised Code. 

OPINION NO. 71-080 

Syllabus: 

When city police officers have,been indicted by a federal grand 
jury for violation of 18 u.s.c. 242,\~~:rs the duty of the city 
solicitor to examine carefully all tli~acts and circumstances on 
which the charge is based and to determine whether such facts and 
circumstances indicate a good faith attempt on the part of the of
ficers to perform the duties of their official position. If the 
solicitor, following such evaluation, concludes that there was a 
good faith attempt by the officers to perform their official duties, 
he is then authorized to undertake their defense. 

To: John T. Corrigan, Cuyahoga County Proso Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, November 18, 1971 

Your request for my opinion asks the following question: 

May a municipality legally expend public 
funds, either by representation from the Solic
itor's office or outside counsel, for the de
fense of police officers who have been indicted 
by a federal grand jury for the violation of 
Title 18, Section 242 of the United States Code, 
making it a criminal offense for any person to 
violate the civil rfghts of another while acting 
under color of law? 

The duties of a city solicitor have been set forth in various 
sections of the Revised Code, and I assume that the City of Parma 
either has no charter, or that if it does, the duties of its 
solicitor do not vary from those prescribed in the Code. The 
pertinent Sections are 705.11, 733.51 and 733.53, Revised Code. 

Section 705.11, Revised Code, provides as follows: 

"The solicitor shall act as the legal ad-
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viser to and attornev for the municipal corp
oration, and for all officers of the municipal 
corporation in matters relating to their official 
duties.* * *" (Emphasis added) 

Section 733.51, Revised Code, provides as follows: 

"The city solicitor shall prepare all con
tracts, bonds, and other instruments in writing in 
which the city is concerned, and shall serve the 
several directors and officers provided in Title 
VII of the Revised Code as legal counsel and 
attorney. 

"* * * * * * * * *u 
(Emphasis added) 

Section 733.53, Revised Code, provides as follows: 

"The city solicitor, when required to do so 
by resolution of the legislative authority of the 
city, shall prosecute or defend on behalf of such 
city, all complaints, suits, and controversies in 
which the city is a party, and such other suits, 
matters, and controversies as he is, by resolution 
or ordinance, directed to prosecute.* * *" 

(Emphasis added) 

2-272 

Title VII specifically provides for the appointment of city 
police officers. Section 737.05, Revised Code. And one of my 
predecessors has held that a deputy sheriff, although not specif
ically so denominated in the Code, is an ';officer" within the mean
ing of that term as used in the Code, and is entitled to be de
fended by the prosecuting attorney. Opinion No. 1750, Opinions of 
the Attorney General for 1933. It is clear, therefore, that a city 
policeman is an "officer" as that term is used in the pertinent 
statutes. 

Beginning at least as early as 1911, a long series of opinions 
by my predecessors has held that the solicitor, or the county prose
cutor, as the case may be, has a duty to defend an officer accused 
of wrongful use of official powers if he is satisfied that the 
action has been taken with due caution and in good faith. One 
such opinion, No. 40, Annual Report of the Attorney General for 
1912, at page 1108, said as follov1s: 

"* * *In general, whenever the circumstances 
would indicate to the prosecutor, the solicitor or 
the attorney general, as the case might be, that 
the officer against whom the action has been 
brought in committing the official act complained 
of has proceeded with due caution and in good 
faith and has consulted with his legal adviser 
under circumstances under which he ought to con
sult with him, he ought to serve the officer in 
his official capacity. In such cases public of
ficers ought not to be subjected to suits by pri
vate individuals at the peril of being obligated to 
defend themselves. 

"To hold otherwise would be to encourage 
captious or meaningless litigation and discourage 
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the acceptance of public office on the part of 
those who might be apprehensive of such litigation. 

... * * * * * * * *" 

OAG 71-080 

Opinion No. 1750, Opinions of the Attorney General for 1933, 
which involved charges of false arrest, quoted the above passage 
and concluded, at page 1606, as follows: 

"If the facts of your cases show that the 
false arrest arose out of well intentioned at
tempts on the part of the sheriff and deputy 
sheriff to perform duties attending their of
ficial positions, I feel that it is your duty 
to defend them. A more explicit answer to 
your first question can obviously not be ex
pressed, in view of the lack of knowledge on 
my part as to the facts and circumstances of the 
cases involved in your communication." 

To the same effect, see Opinion No. 2835, Opinions of the 
Attorney General for 1928; Opinion No. 4567, Opinions of the 
Attorney General for 1954; Opinion No. 18, Opinions of the Attorney 
General for 1963; Opinion No. 65-205, Opinions of the Attorney 
General for 1965; Opinion No. 65-220, Opinions of the Attorney 
General for 1965; and Opinion No. 70-029, Opinions of the Attorney 
General for 1970. 

The somewhat inconsistent position taken in Opinion No. 65-66, 
Opinions of the Attorney General for 1965, seems to have been for
saken in Opinion No. 65-205, supra. 

The holdings of my predecessors have been so admirably ex
pressed in Opinion No. 4567, Opinions of the Attorney General for 
1954, that I take the liberty of quoting at length as follows: 

"Whether or not an autopsy is illegally ordered 
by the coroner depends, of course, upon the circum
stances surrounding the individual case, where a 
coroner is confronted with a suit for damages aris
ing out of an alleged illegal autopsy stemming from 
an order issued by him, alQost assuredly his defense 
would revolve around a plea that he acted in good 
faith in his official capacity as coroner, and within 
the discretion lodged in him. The very issue to be 
decided is whether the coroner acted wholly outside 
of the scope of his authority, so that it could be 
said that he committed a purely personal tort. 

"While I realize that the coroner has been sued, 
or is about to be sued, as a private individual and 
in tort for danages, I do not consider that such a 
theory of the cause of action dictates an answer to 
your question to the effect that you therefore have 
no duty whatsoever to represent the coroner. Pursuant 
to Section 309.09, Revised Code, supra, a county 
prosecutor has the duty of defending all actions which 
a county officer directs, or to which the county 
officer is a party.* * * 

.... * * * * * * * 
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"If it reasonably appears to you, upon a pre
liminary examination into the facts and circumstances, 
that the coroner acted in good faith and out of a 
well intended attempt to perform duties required of 
him by law, then and in that event, he is entitled 
to be represented by you. 

"In so advising you I do not intend to convey 
the impression that I consider it to be the duty of 
the prosecuting attorney to defend the county coroner 
in every suit brought against him. It is entirely 
possible, for example, that the circumstances might 
reveal that a coroner (or any other county officer, 
for that matter} committed a purely personal tort 
arising out of an act so totally unrelated to the 
officer's official duties that it could not reason
ably be said to have been committed in the further
ance or performance of those official duties. Hence, 
were the coroner recklessly to drive his car into a 
person while on his way to the county morgue, it does 
not behoove you to feel compelled to defend him in 
a negligence suit arising therefrom. Public money 
is not to be expended for the purpose of compensat
ing a prosecuting attorney for representing persons 
who happen to be public officers, in their individual 
and purely private actions. 

II* * * * * * * * * 

"It will be noted that although the 1933 opinion, 
supra, refers to a 'duty' to defend the officer 
there involved, such duty was conditioned upon an 
evaluation by the prosecuting attorney of the facts 
and circumstances on which the action was based and 
a conclusion that there was involved a well intended 
attempt to perform an official duty by the defendant. 
In other words, the 'duty' exists only if the prose
cuting attorney, following such evaluation, concludes 
that he has such a 'duty.' 

"It cannot be said, therefore, that there.is 
ever found, in a case of this sort, a duty to defend 
as we normally understand that term. It would be 
more appropriate to say that the prosecuting attorney 
in such a case is under a duty to make a careful 
evalua·tion of such facts and circumstances and is then 
authorized to defend the officer concerned if such 
evaluation indicates that there is involved a well 
intentioned attempt to perform an official duty on 
the part of the defendant. 11 

The most recent pronouncement of the Supreme Court on the 
general subject is consistent with the above line of reasoning. 

2-274 

In State ex rel., v. Bedford, 7 Ohio St. 2d 45, at page 47 (1966}, 
the Court approved payment by the city council of legal expenses 
incurred by the mayor in defending a libel suit: 

"* * * [f]or the reason that we cannot, as a 
matter of law, say on the record before us thar-
the council of Bedford could not reasonably have 
had a public purpose in adopting the resolution 
under attack. 11 (Emphasis added} 
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It is, of course, true that "Public money may be used only 
for public purposes", Kohler v. Powell, 115 Ohio St. 418, 425 (1926), 
and it may be argued that the defense of a criminal charge brought 
against a public officer is always a purely private affair. This 
view seems to have been prevalent some years ago. See Lunkenheimer 
v. Hewitt, 10 Ohio Dec. Reprint 798, 23 W.L.B. 433 (1890); Annota
tion, 130 A.L.R. 73G, 739-740; 42 Am. Jur. 765-766; 43 Am. Jur. 100. 
Ho.,.,ever, these same citations indicate that the climate has changed 
and that the expenditure of public funds in defense of a public 
officer is justified if his superiors are convinced that the alleged 
act was committed in the course of good faith performances of of
ficial duties. Recent Supreme Court decisions have indicated a 
broadening of the concept of "public purpose." See State ex rel., 
v. Rich, 159 Ohio St. 13, 26-27 (1953). The solicitor's duty with 
respect to the defense of the accused officers is, therefore, the 
same, whether the alleged violation be civil or criminal. (The 
situation would, of course, be entirely different if the solicitor 
were required to prosecute the charge.) The civil rights offense 
alleged against the officers is a violation of 18 U.S.c. 242, which 
reads in pertinent part: 

"Whoever, under color of law, statute, ordi
nance, regulation, or custom, willfully subjects any 
inhabitant of any State, Territory, or District to 
the deprivation of any rights, privileges, or im-
munities* * *. " (Emphasis added) 

Conviction under this statute requires a finding of specific intent 
to deprive an individual of a defined right, Screws v. United States, 
325 u.s. 91, 101-107 (1945), and good faith exercise of his official 
duty is a complete defense. The basis of the solicitor's decision 
to defend the officers here will, accordingly, be the same as that 
which my predecessor laid down in Opinion No. 4567, supra, as a 
guide for the prosecuting attorney in the alleged illegal autopsy, 
a purely civil action. It may be noted that when three federal 
officials were arrested two or three years ago for criminal viola
tions of Columbus ordinances, they were defended by attorneys from 
the Department of Justice. 

The decision which confronts the solicitor is not an easy one 
and it should be made with great care. The indictment is only a 
finding of probable cause based on the prosecution's evidence 
alone, and if the evidence on the other side to indicate that the 
officers acted in good faith is strong, the morale of the force 
requires that the solicitor undertake their defense. Should he, 
on the other hand, undertake the defense in a perfunctory manner 
and should the evidence at the trial show a clear lack of good 
faith, the solicitor may run some risk of a civil action to recover 
public funds expended for a private purpose. It should also be 
noted that, if the solicitor decides not to represent the officers 
and they are thereafter acquitted upon a strong showing of inno
cence, they will have a moral claim for recovery of their legal 
expenses which the city council may possibly recognize. State 
ex rel., v. Anderson, 159 Ohio St. 159 (1953); and see Op~nion No. 
1330, Opinions of the Attorney General for 1939, overruling Opinion 
i'io. 3517, Opinions of the Attorney General for 1938. If the solici
tor either can not, or will not, defend the officers, and the munici
pal legislature authority feels that they have a moral claim to rep
resentation, such authority may appoint special counsel for that 
purpose. 

In specific answer to your question, it is my opinion, and 
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you are so advised, that when city police officers have been in
dicted by a federal grand jury for violation of 18 U.S.C. 242, it 
is the duty of the city solicitor to examine carefully all the 
facts and circumstances on which the charge is based and to deter
mine whether such facts and circumstances indicate a good faith 
attempt on the part of the officers to perform the duties of their 
official position. If the solicitor, following such evaluation, 
concludes that there was a good faith attempt by the officers to 
perform their official duties, he is then authorized to undertake 
their defense. 

OPINION NO. 71-081 

Syllabus: 

An individual who teaches in a vocational school district which 
comprises more than one county, may file for election to the county 
school board of one of those counties, although he could not be ap
pointed as that county's representative on the board of education of 
the joint vocational school district. 

To: James D. Ruppert, Warren County Pros. Atty., Lebanon, Ohio 
By: William J. Brown, Attorney General, November 29, 1971 

Your request for my opinion reads as follows; 

"f·1ay an individual who teaches in the 
Hamilton County Vocational School District, 
and who resides in l'?arren County, file for 
election to the Warren County School Board, 
\vhen the County School Board participates 
in the Vocational School District?" 

Statutes concerning boards of education are contained in Chapter 
3313, Revised Code. Section 3313.01, Revised Code, which states the 
qualifications of members of county boards of education, reads as 
follows: 

"In county, local, and exempted village 
school districts, the board of education 
shall consist of five members who shall be 
electors residing in the territory composing 
the respective districts and shall be elected 
at large in their respective districts." 

Statutory provisions prohibiting certain persons from being 
members of boards of education are stated in Sections 3313.13 and 
3313.70, Revised Code. Section 3313.13, supra, reads as follows: 

"No prosecuting attorney, city solicitor, 
or other official acting in a similar capacity 
shall be a member of a board of euucation." 

Section 3313.70, supra, states as follO\'lS: 

"i'lo member of the board of education in 
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any district shall be eligible to the appoint
ment of school physician, school dentist, or 
school nurse during the period for which he is 
elected." 

OAG 71-081 

Since the individual in your request meets the statutory quali
fications and does not fall within the statutory prohibitions, the 
common law rule will apply. This rule is set forth in State ex rel. 
Attorney General v. Gebert, 12 C.C. (N.S.) 274, at page 275, as fol
lows: 

"Offices are considered incompatible when 
one is subordinate to, or in any tvay a check 
upon, the other; or when it is physically impos
sible for one person to discharge the duties of 
both." 

Since it would not appear to be physically impossible for one 
person to discharge the duties of both teacher in a vocational 
school district and member of a county board of education, such posi
tions must be compatible unless one is subordinate to, or a check 
upon, the other. Section 3311.19, Revised Code, which provides for 
the management and control of a joint vocational school district, is 
helpful in making this determination. That Section reads as follows: 

"The management and control of a joint 
vocational school district shall be vested 
in the joint vocational school district board of 
education. 

"Where a joint vocational school district 
is composed only of two or more local school dis
tricts located in one county, or tvhen all the par
ticipating districts are in one county and the 
boards of such participating districts so choose, 
the county board of education of the county in 
which the joint vocational school district is 
located shall serve as the joint vocational school 
district board of education. lvhere a joint vo
cational school district is composed of local 
school districts of more than one county, or of 
any combination of county, local, city, or e~:
empted village school districts, unless admini
stration by the county board of education has been 
chosen by all the participating districts in one 
county pursuant to this section, then the board 
of education of the joint vocational school dis
trict shall be composed of one or more persons 
who are members of the boards of education from 
each of the city, exempted village, or county 
school districts affected to be appointed by the 
boards of education of such school districts. 
* * *" 
Since in this case all the dis.tricts participating in the vo

cational school district are obviously not from a single county, the 
county board of education could have no possible direct control over 
the vocational school district. Thus, the position of member of a 
county board of education Hould be neither subordinate to, nor a 
check upon, the position of a teacher in a vocational school dis
trict, under the facts presented here. The only possible conflict 
would arise if such individual were appointed by the county boa!.·d 
of education, pursuant to Section 3311.19, supra, to serve on the 
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board of education of the joint vocational school district. How
ever, it would appear that such an appointment could be challenged 
at that time, and that this possibility should not prevent such an 
individual from serving on the county board of education. 

It may be argued that, if the teacher becomes a member of the 
county board, he may be in a position to exert some indirect control 
over the vocational school board since he will have a vote in naming 
his county's representative on the vocational school board. It 
seems quite c·lear, however, from those parts of Section 3311.19, 
supra, which follow the passages quoted, that the county board and 
the vocational school board are completely independent entities; 
that the county board has no power to remove its representative 
until he has completed his term; and that the vocational school board 
has the same powers, within its O\;'n proper jurisdiction, as the 
county board exercises over the county school systen. Under these 
circumstances I think the suggested conflict is too remote and 
speculative to be given any weight. 

In specific answer to your question it is my opinion, and you 
are so advised, that an individual who teaches in a vocational 
school district which comprises more than one county, may file for 
election to the county school board of one of those counties, al
though he could not be appointed as that county's representative 
on the board of education of the joint vocational school district. 

OPINION NO. 71-082 

Syllabus: 

1. The Ohio Rehabilitation Services Commission has authority to 
request an unrestricted contribution from an establishment or con
struction grant recipient and use the proceeds for the Commission's 
administrative costs. 

2. The Ohio Rehabilitation Services Commission may not condition 
any official action it has power to take on the receipt or non-receipt 
of any contribution solicited for general or administrative purposes. 

To: Denver L. White, Administrator, Ohio Rehabilitation Services Commission, 
Columbus, Ohio 

By: William J. Brown, Attorney General, November 29, 1971 

I have your request for an opinion, addressed to my predecessor, 
in which you inquire whether the Ohio Rehabilitation Services Commis
sion, which administers a federal-state program of grants for remodeling· 
existing rehabilitation facilities and constucting new ones, may sol
icit contributions from the recipients of such grants to cover the 
Commission's administrative costs. 

Your letter states that the Department of Health, Education and 
t-Jelfare, under authority of the federal Vocational Rehabilitation Act 
(29 U.S.C. 31 et seq.), allots funds to the states for vocational 
rehabilitation services on a proportional matching basis that your 
Commission is the designated agency of the State of Ohio for the ad-
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ministration of such funds; that, in the case of "establishment" 
(expansion or remodeling) of an existing rehabilitation facility or 
construction of a new one, the state may make up the amount necessary 
to match the full available federal allotment by accepting a con
tribution from a public or private non-profit agency, both the state 
funds and the federal matching funds then being returned to the donor 
agency by your Commission as an establishment or construction grant; 
that, since appropriations by the General Assembly have been insuf
ficient to match all the federal funds available for the State of 
Ohio, the shortages have been made up by the receipt of such con
tributions; that your Commission's administrative costs will, if paid 
from the state's appropriated funds, make it impossible for the state 
to match all available federal funds; and that you have, therefore, 
asked the grant recipients to contribute two percent of the cost 
of their approved projects, to be used to cover your administrative 
costs. Your letter continues, in part, as follows: 

"Question has been raised concerning the 
legality of the State vocational rehabilitation 
agency soliciting and accepting the t\o,ro percent 
contribution to cover the cost of administering 
the grant. 

"Those who question this procedure take 
the view that costs of administering grants and 
all related costs of the development of rehabili
tation facilities are responsibilities of the 
State vocational rehabilitation agency which is 
supported by public funds. They assert that, 
being a public agency, we have the obligation 
to provide this service and have no right to 
assess the grant recipient for the cost of serv
ice. 

"Our view is that public funds appropriated 
or otherwise obtained are not sufficient to 
match all the Federal funds available for vo
cational rehabilitation. Therefore, the Re
habilitation Services Commission must administer 
a budget which is not sufficient to meet the 
rehabilitation needs of all eligible handicapped 
persons in Ohio. It is the opinion of the Rehabili
tation Services Commission that, as long as other
wise unused Federal funds are used for grant purposes, 
the cost of administering these grants should not be 
a financial burden on the already limited program of 
services to handicapped persons. 

"* * * * * * * * * 
"l-le do not believe that \'le are violating any 

Federal or State law or regulation and request an 
opinion from the Attorney General as to the legal 
right of the Ohio Rehabilitation Services Commis
sion to request an unrestricted contribution from 
an establishment or construction grant recipient to 
cover our administrative costs." 

The powers and duties of the Ohio Rehabilitation Services Com
mission are prescribed by Section 3304.16, Revised Code, which reads, 
in pertinent part, as follows~ 
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"In carrying out the purposes of sections 
3304.11 to 3304.27, inclusive, of the Revised 
Code, the rehabilitation services commission: 

"(A) Shall develop all necessary rules 
and regulations; 

"(B) Shall prepare and submit to the 
governor * * *, prior to each regular session 
of the general assembly, an estimate of sums 
required to carry out the commission's responsi
bilities; 

... * * * * * * * * 

"(E) May take any other necessary or 
appropriate action for cooperation with pub
lic and private agencies and organizations 
which may include: 

... * * * * * * * * 

"(2) Contracts or other arrangements 
with public and other non-profit agencies and 
organizations for the construction or estab
lishment and operation of vocational rehabili
tation programs and facilities; 

"* * * * * * * * * 

"(5) Compliance with any requirements neces
sary to obtain federal funds in the maximum amount 
and most advantageous proportion possible; 

"* * * * * * * * * 

"(H) May accept and hold, invest, reinvest, 
or otherwise use gifts made for the purpose of 
furthering vocational rehabilitation; 

"* * * * * * * * *." 

2-280 

Section 3304.18, Revised Code, provides in pertinent part that: 

"* * * [i]f federal funds are not avail
able to the state for vocational rehabilita
tion purposes, the governor shall include as 
part of his biennial budget request to the gen
eral assembly a request for funds sufficient 
to support the activities of the commission." 

The federal Vocational Rehabilitation Act, supra, requires that 
the Secretary of the Department of Health, Educat1on and Welfare 
approve all state requests for funds. 29 u.s.c. 35, provides, in 
pertinent part, as follows: 

"(A) To be approvable under this chapter, 
a State plan for vocational rehabilitation 
services shall -

tl* * * * * * * * * 

January 1972 Adv. Sheets 



2-281 1971 OPINIONS 

"(3) [P] rovide for financial participation 
by the State, and provide that the plan shall 
be in effect in all political subdivisions of 
the State; 

"(4) [S]how the plan, policies, and methods 
to be followed in carrying out the \'lOrk under 
the State plan and in its administration and 
supervision, * * *' 

"(5) [P]rovide such methods of admini
stration, * * * as are found by the Secretary 
to be necessary for the proper and efficient ad
ministration of the plan; 

"* * * * * * * * *." 

OAG 71-082 

The regulations adopted by the Department of Health, Education 
and Welfare provide in pertinent part (34 Fed. Reg. 16814-16815 
(1969) as follows: 

§ 401.80 State and local funds. 

"(a) In order to receive the Federal share 
of expenditures under the State plan, expendi
tures from State or local funds under such plan 
equal to the State's share must be made. * * * 
The State's share shall be the difference between 
the Federal share (see §§ 401.86 and 401.135) and 
100 per centum. 

"(b) For the purposes of this section, 'State 
or local funds' means (1) funds made available by 
appropriation directly to the State or local re
habilitation agency * * *; (2) contributions by 
private organizations or individuals, which are 
deposited in the account of the State * * * re
habilitation agency * * * for expenditure by, 
and at the sole discretion of, the State * * * 
rehabilitation agency: Provided, however•, That 
such contributions earmarked for meet~ng· the 
State's share * * * for carrying on types of ad
ministrative activities so identified, may be 
deemed to be State funds, * * * except that 
Federal financial participation will not be 
available in expenditures that revert to the 
donor's use or facility; * * *or (4) contribu
tions by private organizations or individuals, 
deposited in the account of the State * * * re
habilitation agency * * * \-?hich are earmarked, 
under a condition imposed by the contributor, 
for meeting (in whole or in part) the State's 
share for establishing or constructing a par
ticular rehabilitation facility * * *; Provided, 
however, That such funds may be used to earn 
Federal funds only with respect to expenditures 
for establishing or constructing the particular 
rehabilitation facility for which the contribu
tions are earmarked: * * *." 

In summary, it would appear from the above statutes and regula
tions that the funds available to your Commission are (omitting 
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certain small business proceeds) specifically limited to three 
sources: (1) appropriations by the General Assembly, (2) unrestricted 
or restricted gifts, and (3) federal matching funds; that restricted 
gifts can be expended only upon the particular construction or 
establishment operation specified by the donor (Fed. Reg. § 401.80(b) 
(4), supra); that unrestricted gifts can be expended for admini
stratiOn]purposes (Fed. Reg. § 401.80(b) (2), supra); and that your 
Commission's plan of administration must be approved by the Secretary 
of the Department of Health, Education and Nelfare. 

I have no doubt that, under these statutes and regulations, the 
Commission may request that construction and establishment grantees 
contribute bona fide gifts to meet the costs of administration of 
their grants. But I would caution that the solicitation of such funds 
not take such form that it could be characterized legally as an 
"assessment". As noted above, some have raised this objection. I 
realize that, as your letter states, the Commission "must administer 
a budget which is not sufficient to meet the rehabilitation needs 
of all eligible handicapped persons", and that, if some grantees 
refuse to contribute administrative expenses, appropriated funds 
must be used for that purpose, thus diminishing the amount of state 
funds available to obtain the maximum amount of federal matching 
funds. But the remedy for that lies with the General Assembly. See 
Section 3304.18, supra. Under the present Revised Code the Commis
sion has the powerto"""accept gifts, but it has no power to make an 
assessment, and the Commission-can exercise only such powers as are 
bestowed upon it by statute. l 0. Jur. 2d, Administrative Law and 
Procedure, Sections 18, 19 and 54. In State, ex rel. Foster v. Evatt, 
144 Ohio St. 65 100-104 (1944), certiorari denied, 324 u.s. 878,~ 
Court said, at pages 104 and 105: 

"Where statutes are ambiguous there is room 
for judicial interpretation but where instead of 
an ambiguity there is an absence of enactment, 
courts are without power to supply the deficiency. 
It has been held, too often to need any citation 
of authority, that in seeking legislative in
tention courts are to be guided by what the legis
lative body said rather than what we think they 
ought to have said. 

"* * * * * * * * * 

"Where the General Assembly has omitted a 
provision in an act necessary to make it com
plete or othervlise advisable, the courts have 
no power to supply what the court thinks the 
legislature ought to have enacted. 

"In the case of Slingluff v. Weaver, 66 
Ohio St., 621, 64 N.E. 574, this court held: 

"'* * * The question is not what did the 
General Assembly intend to enact, but what is 
the meaning of that which it did enact. That 
body should be held to mean what it has plqinly 
expressed, and hence no room is left for con
struction. •" 

Attached to your letter were two sample "contribution" agreements 
to be signed by grant recipients. After careful consideration of 
the terminology used in these agreements, I am of the opinion that they 
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do not describe gifts, but rather contracts to pay the costs of ad
ministration of the grants. I do not believe that the statutes give 
the Commission the autho~ity to enter into such a contract. Your 
attention is also directed to the fact that the Commission's plan of 
administration must be 'approved by the Secretary of the Department of 
Health, Education and Welfare. 

In specific answer to your question it is my opinion, and you are 
so advised, that: 

1. The Ohio Rehabilitation Services Commission has authority to 
request an unrestricted contribution from an establishment or con
struction grant recipient and use the proceeds for the Commission's 
administrative costs. 

2. The Ohio Rehabilitation Services Commission may not condition 
any official action it has power to take on the receipt or non-receipt 
of any contribution solicited for general or administrative purposes. 

OPINION NO. 71-083 

Syllabus: 

1. Nhere the owner of a tract of land sells a portion thereof to 
a purchaser under conditions which render this division of the tract 
exempt from the platting provisions of Chapter 711, Revised Code, and 
where the purchaser thereafter does subdivide and plat the purchased 
portion, this does not affect the status of the portion retained by the 
seller as an unplatted tract. 

2. Where the owner of an unplatted tract proposes to convey by 
instrument a small portion of it which lies along an existing public 
street, where no opening, widening or extension of any street or road 
is involved, and where all local platting, zoning and planning regula
tions have been satisfied, the division of the tract is exempt from 
the platting provisions of Chapter 711, Revised Code, under the excep
tions contained in Sections 711.131 and 711.40, Revised Code. 

3. The purpose of the platting provisions is to co-ordinate new 
streets in a new subdivision with already existing streets, and where 
a proposed division of an unplatted tract by an instrument of convey
ance does not run counter to that purpose, and all local regulations 
have been satisfied, the division is exempt from platting under Sections 
711.131 and 711.40, Revised Code. (Opinion No. 1044, Opinions of the 
Attorney General for 1964, and Opinion No. 69-161, Opinions of the 
Attorney General for 1969, overruled, in part.) 

To: David D. Dowd, Jro, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General, November 29, 1971 

I have your request for an opinion, addressed to my predecessor, 
in which you raise two questions concerning the application of Chapter 
711, Revised Code, to the platting of subdivisions outside a municipal 
corporation. The facts as set forth in your letter may be summarized 
as follows: 
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In 1959 two individuals purchased a single tract of land contain
ing about 121 acres. Out of this acreage, they made the following 
four conveyances to a corporation: 1963, 14 acres; 1964, 19 acres; 
1966, 28 acres; 1969, 44 acres. All of these four tracts were subse
quently subdivided and platted by the corporation and the lots were 
sold. The 1959 purchasers still hold title to about 15 acres of un
platted land out of the original 121 acres, and they now ptopose to 
convey a tract of less than one acre, along an existing public street, 
to two other individuals. Since your letter states that all platting 
and zoning regulations of Stark County have been satisfied, this 
division of the remaining 15 acre tract will be exempt from the 
platting provisions of Chapter 711, supra, if it falls within the ex
ception contained in Section 711.131, Revised Code, infra. The owners, 
therefore, seek to have the Stark County Regional Planning Commission 
stamp the conveyances, "approved * * * no plat required", pursuant to 
the provisions of that Section. 

The original owners were exempted from platting the 1963, 1964, 
1966 and 1969 conveyances to the corporation, under the exception con
tained in Section 711.001, Revised Code, infra, since all the parcels 
involved in those four sales contained more than five acres. One ad
ditional conveyance to the corporation in 1964, comprising less than one 
acre, was also exempt under the exception provided in Section 711.40, 
Revised Code, infra, since Stark County did not at that time have 
regulations, as it now does, requiring the platting of any division of 
land effected by a conveyance. 

The questions on which you desire an opinion are stated in your 
letter as follows: 

"The first question we raise is whether the 
platting of the five tracts of land into lots, 
four of which tracts, contained more than five 
acres, by a grantee of these tracts from the 
original owners of the entire 121 acres should 
be construed as completely subdividing the 
original tract of 121 acres within the require
ments of Section 711.131 so as to require the 
platting of any single subsequent conveyance of 
less than five acres by the original owners. 

"The second question of a hypothetical 
nature, which is important to a solution of 
future proble~s, set forth for your consider
ation is whether a different result would be 
obtained should the original o ... mer of a single 
tract of land, having platted an allotment of 
more than five acres containing five or more 
lots, be permitted to convey under the provisions 
of Section 711.131, Revised Code, without a plat 
a parcel or parcels of land, up to five in 
number, each one containing under five acres 
where all the other requirements of the statute 
have been satisfied. 

"This request for your opinion arises from 
the contention as to the factual situation set 
forth herein that once a plat of more than five 
lots has been adopted and recorded, it precludes 
any subsequent conveyance by the original land 
owner of a portion of his total acreage which is 
less than five acres without a further plat, as 
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the words 'completely divided' under Section 711.131, 
Revised Code, include the individual lots in the 
allotment itself." 

OAG 71-083 

For convenience of reference, the specific statutes referred to 
above will be set forth at this point. Section 711.001, supra, pro
vides, in pertinent part, as follows: 

"As used in sections 711.001 to 711.38, in
clusive, of the Revised Code: 

"(A) 'Plat' means a nap of a tract or parcel 
of land. 

"(B) 'Subdivision' means: 

"(1) The division of any parcel of land 
shown as a unit or as contiguous units on the 
last preceding tax roll, into two or more par
cels, sites, or lots, any one of which is less 
than five acres for the purpose, whether immed
iate or future, of transfer of ownership, pro
vided, however, that the division or partition 
of land into parcels of more than five acres not 
involving any ne\'l streets or easements of access 
* * * shall be exempted; 

"* * * * * * * * *." 

section 711.131, supra, provides, in pertinent part, as follows: 

"Notwithstanding the provisions of sec
tion 711.001 to 711.13, inclusive, of the 
Revised Code, a proposed division of a parcel 
of land along an existing public street, not 
involving the opening * * * of any street * * *, 
and involving no more than five lots after the 
original tract has been completely su~divided, 
may be submitted to the authority having approv
ing jurisdiction of plats * * * for approval 
\li thout plat. If such authority * * * is 
satisfied that such proposed division is not 
contrary to applicable platting, subdividing, 
or zoning regulations it shall * * * approve 
such proposed division ar.d, on presentation of 
a conveyance of said parcel, shall stamp the 
same 'approved * * * no plat required' * * *·" 

Section 711.40, supra, provides as follows: 

"Unless required by rules and regulations 
adopted pursuant to the provisions of sections 
711.05, 711.09 and 711.10 of the Revised Code, 
the provisions of sections 711.01 to 711.39, 
inclusive, of the Revised Code, shall not apply 
to the division of any parcel of laLd by an in
strument of conveyance." 

Your first question is whether the fact, that the tracts con
veyed to the corporation in 1963, 1964, 1966 and 1969 were subse
quently platted by the corporation, amounts to a complete subdivi
sion of the original tract of 121 acres within the meaning of Section 
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711.131, supra. I think that this is clearly not the meaning of the 
term, "original tract", as it is used in that Section, and I agree 
with the interpretation of my predecessor in Opinion Uo. 1044, Opin
ions of the Attorney General for 1964. That Opinion stated: 

"* * * I am of the opinion, however, that 
'tract' refers to a contiguous quantity of land 
undivided by lot lines. I further am persuaded 
that the word 'original' contemplates a tract 
which has not been divided under its present 
ownership. An 'original tract' then, under Sec
tion 711.131, supra, is a contiguous quantity 
of land held by one person, or in common owner
ship, which has not been platted by the ex~st~ng 
owner or owners.--*-* * I cannot infer that orig
inal means the initial source of a tract or parcel 
* * * or that the legislature intended that an 
original tract be defined by time rather than by 
its composition or formation. * * * (Emphasis added.) 

That Opinion also pointed out that "]t]he purpose of platting 
under this Chapter [711] is to provide for the co-ordination of streets 
within a subdivision \'lith existing streets and roads, * * *" and the 
definition of the tract to be platted given at the very outset of 
Chapter 711, supra, seems to me consistent with my predecessor's in
terpretation of the term "original tract". Section 711.001 (B), Re
vised Code, defines the tract to be platted as: 

"* * * [A) ny parcel of land shown as a 
unit or as contiguous units on the last pre
ceding tax roll, * * *; 

"* * * * * * * * * II 

Such a tax list must, of course, be completed annually by the county 
auditor on or before the first day of October. Section 319.28, Re
vised Code. I conclude, therefore, that the "original tract", in the 
case you have presented, is not the original 121 acres but the 15 
contiguous unplatted acres still shown by t.he latest tax list to be 
held by the original owners. 

The question remains whether the owners' proposal to convey less 
than one acre (along an existing public street) from their 15 acre 
tract is exempt from the platting requirements of Chapter 711, supra, 
under the exception contained in Section 711.131, s~ra. The ex
ception provided by that Section is expressly allow regardless of 
all the prior provisions of Chapter 711, supra, and it applies when a 
proposed division of a parcel of land - assuming compliance \'lith all 
local regulations - lies "along an existing public street" and does 
not involve "the opening, widening or extension of any street or road, 
* * *." Such an exception is obviously consistent with the purpose for 
platting, as described by my predecessor in Opinion No. 1044, supra, 
for, under the circumstances described in Section 711.131, supra, 
there is no need "to provide for the co-ordination of streets * * * 
with existing streets and roads, * * *·" The further clause of 
Section 711.131, 3Upra, "involving no more than five lots after the 
original tract has been completely subdivided", applies only to the 
necessity for replatting to accomplish changes in an already sub
divided tract. It has no application here since the 15 acre tract 
has never been subdivided. I conclude, therefore, that the owners' 
proposal to sell less than one acre, along an existing public street, 
comes within the exception of Section 711.131, supra, and is exempt 
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from platting requirements. It should also be noted that this 
proposal comes within the exception provided by Section 711.40, supra, 
since it will be a division by conveyance and since, as you state, all 
local regulations have ~een satisfied. 

Your second question can be answered on the basis of what has al
ready been said. Since the purpose of platting is to co-ordinate new 
streets in a new subdivision with already existing streets, an owner 
may convey any unplatted portion of his tract without the necessity 
of a plat, so long as such portion lies along an existing public 
street, no opening, widening or extension of any existing street is 
involved, and all local platting, zoning and planning requirements 
have been satisfied. 

The views expressed above are consistent with those of my 
predecessor in Opinion No. 1044, supra, with the exception of his 
response to the seventh question in that Opinion which, I believe, 
misreads the effect of the clause in Section 711.131, supra, "in
volving no more than five lots after the original tract has been 
completely subdivided". The same misconception appears in Opinion 
No. 69-161, Opinions of the Attorney General for 1969. 

In specific answer to your questions it is, therefore, my opin
ion, and you are so advised, that: 

1. Where the o~~er of a tract of land sells a portion thereof 
to a purchaser under conditions '"hich render this division of the 
tract exempt from the platting provisions of Chapter 711, Revised 
Code, and where the purchaser thereafter does subdivide and plat 
the purchased portion, this does not affect the status of the portion 
retained by the seller as an unplatted tract. 

2. Where the owner of an unplatted tract proposes to convey by 
instrument a small portion of it which lies along an existing public 
street, where no opening, widening or extension of any street or 
road is involved, and where all local platting, zoning and planning 
regulations have been satisfied, the division of the tract is exempt 
from the platting provisions of Chapter 711, Revised Code, under the 
exceptions contained in Sections 711.131 and 711.40, Revised Code. 

3. The purpose of the platting provisions is to co-ordinate new 
streets in a new subdivision with already existing streets, and where 
a proposed division of an unplatted tract by an instrument of con
veyance does not run counter to that purpose, and all local regula
tions have been satisfied, the division is exempt from platting under 
Sections 711.131 and 711.40, Revised Code. (Opinion No. 1044, Opin
ions of the Attorney General for 1964, and Opinion No. 69-161, Opinions 
of the Attorney General for 1969, overruled, in part.) 

OPINION NO. 71-084 

Syllabus: 

The advisability of retention of particular documents in the 
files of a State agency, and the manner of such retention, should be 
submitted to the State Records Commission in accordance with the pro
visions of Sections 149.32 to 149.44, inclusive, of the Revised Code. 
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To: Charles B. Sloan, Exec. Sec. State Board of Registration for Professional 
Engineers and Surveyors, Columbus, Ohio 

By: William J. Brown, Attorney General, December 3, 1971 

Your request for my opinion reads as follows: 

"The Board of Registration for Professional 
Er.gineers and Surveyors requests guidance in the 
matter of the necessary retention time of our files 
on deceased registrants. 

"The question is one of storage space. In
dividual files include the registrant's original 
notarized application, with documentation of 
educational background, his engineering work ex
perience (usually only up to the time of regis
tration), grade letter, copies of correspondence 
with the registrant, date of application, ex
amination and date of registration. 

"Hou much of this material and/or informa
tion is it advisable to keep? 

"May certain pertinent information be 
transferred to a card file, allowing for the 
destruction of all other file items?" 

Chapter 4733, Revised Code, requires your Board to maintain a 
record of its proceedings and a record of all applications for regis
tration. Section 4733.09, Revised Code, provides, in pertinent part, 
as foll0\-7S: 

"The state board of registration for profes
sional engineers and surveyors shall keep a record 
of its proceedings and a record of all applica
tions for registration. 

"The registration record shall show: 

"(A) The name, age, and residence of each 
applicant; 

"(B) The date of the application; 

"(C) The place of business of such applicant; 

"(D) His educational and other qualifications; 

"(E) Whether or not an examination t-ras re
quired; 

"(F) Whether the applicant was rejected; 

"(G) Whether a certificate of registration t-ras 
granted; 

"(H) The date of the action of the board; 

"(I) Such other information as may be 
deemed necessary by the board. 

"The records of the board shall be prima-facie 
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evidence of its proceedings and a transcript there
of, duly certified by the secretary under seal, shall 
be admissible in evidence as if the original were 
produced. 

"* * * * * * * * *" 

OAG 71-084 

I could render an opinion as to the legal status of any specific 
record or specific class of records in your f~les. For instance, in 
Opinion No. 71-053, Opinions of the Attorney General for 1971, I gave 
my opinion tl~t the case files of specific investigations made by the 
State Highway Patrol were not open to inspection as "public records" 
under Section 149.43, Revised Code. But your questions concern the 
advisability of retaining various documents in the files of the Board 
and the manner in which they shall be retained. These are matters 
which the General Assembly has committed to the State Records Commis
sion, which was·created in order to formulate uniform procedures for 
the making and keeping of records in all agencies of the State, for 
the preservation of such records as are necessary, and for the destruc
tion of those that are superfluous. Sections 149.32 to 149.44, in
clusive,of the Revised Code; Opinion No. 1054, Opinions of the Attorney 
General for 1957. 

The State Records Commission is established by Section 149.32, 
supra, which provides, in pertinent part, as follo\'TS: 

"There is hereby created a 'state records 
commission,' * * *· The commission shall elect 
a chairman from its members and prescribe pro
cedures for the compiling and submitting to the 
state records administrator of lists and sched
ules of records proposed for retention and dis
posal, procedures for the disposal of records 
authorized for disposal, and standards for the 
reproduction of records by photographic or 
microphotographic processes \'lith a view to the 
disposal of the original records. 

"The functions of said commission shall be 
to revie\-! all applications for records disposal 
or transfer and all schedules of records re
tention and destruction as submitted by the state 
records administrator. The decision of the com
mission to approve, reject, or modify the appli
cations or schedules shall be based upon the 
continuing administrative, legal, fiscal, or 
his~oric~l.v~~ue of the records to the state or 
to ~ts c~t~zens • 

... * * * * * * * * 

"The commission may revise, alter, approve, 
or reject any schedule and application or portion 
thereof and may designate transfer and disposal dates 
and methods of disposal of records when such are not 
specifically provided for by law. No records shall 
be retained, destroyed, or otherwise transferred in 
violation of any records schedule or application ap
proved as provided in this section • 

... * * * * * * * *n 
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The State Records Administrator is created by Section 149.33, 
Revised Code, which provides as follows: 

"The director of finance or his appointed 
representative is hereby designated the 'state 
records administrator' and shall establish and 
administer a records management program as ap
proved by the state records commission which 
will apply efficient and economical management 
methods t~ the creation, utilization, nainten
ance, retention, preservation, and disposition 
of state records." 

And the duties of the Administrator are enumerated in Section 
149.331, Revised Code, which provides, in pertinent part, as follows: 

"The state records administrator shall, 
with due regard for the functions of the de
partments, offices, and institutions concerned: 

... * * * * * * * * 
"(D) Submit to the state records commis

sion applications for records disposal and sched
ules of record retention and destruction 
iniated by the said administrator or by any de
partment, office, and institution; 

"* * * * * * * * *·" 

Finally, Section 149.37, Revised Code, permits the destruction 
of documents when satisfactory copies are available. I conclude, 
therefore, that your questions should be taken up in detail with the 
Administrator who will, in turn, submit recommendations to the Com
mission. 

In specific answer to your questions it is my opinion, and you 
are so advised, that the advisability of retention of particular 
documents in the files of a State agency, and the manner of such 
retention, should be submitted to the State Records Commission in 
accordance with the provisions of Sections 1~9.32 to 149.44, inclu
sive, of the Revised Code. 

OPINION NO. 71-085 

Syllabus: 

The court of appeals and the court of common pleas are State court 
and do not need to obtain the prior approval of the Cuyahoga County 
Automatic Data Processing Board to purchase, lease, operate, or con
tract for the use and services of the Ohio Bar Automated Research Systen1 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, December 6, 1971 

The question stated in your request for my opinion reads as fol
lows: 
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"Is the Ohio Bar Automated Research System 
such automatic data processing equipment, with
in the meaning of Section 307.84 of the Revised 
Code of Ohio, "Vlhich would require the Court of 
Appeals and the Common Pleas Court of Cuyahoga 
County to obtain the prior approval of the 
CUyahoga County Automatic Data Processing Board 
to purchase, lease, operate, or contract for 
the use and services of the Ohio Bar Automated 
Research System?" 

OAG 71-085 

Section 307.84, Revised Code, prohibits any county office from 
the use of automatic data processing equipment without permission of 
the county automatic data processing board. It provides as follows: 

"The board of county commissioners of any 
county may, by resolution, establish a county 
automatic data processing board. The board 
shall consist of the county treasurer or his 
representative, a member or representative of 
the board of county corruaissioners chosen by the 
board, and the county auditor or his repre
sentative who shall serve as secretary. 

"After the initial meeting of the county 
automatic data processing board, no county 
officer shall purchase, lease, operate, or 
contract for the use of any automatic data 
processing equipment without prior approval 
of the board. 

"As used in sections 307.84 to 307.846 
[307.84.6], inclusive, of the Revised Code, 
'county office' means any officer, department, 
board, commission, agency, court, or other 
office of the county." 

In Opinion No. 71-075, Opinions of the Attorney General for 
1971, issued November 11, 1971, I stated that: 

"The term, 'elected state officials', as 
used in Section 145.381 (A), Revised Code, ap
plies to the Governor, the Lieutenant Governor, 
the Secrertary of State, the Auditor of State, 
the Treasurer of State, the Attorney General, 
the members of the General Assembly, and the 
members of the Supreme Court, the Court of 
Appeals, the Court of Common Pleas, the Probate 
Court and the Juvenile Court. " 

I also stated i~ the same Opinion that no distinction was intended 
between the terms, "elected state official" and "elected to an 
office of the state". The court of appeals and the court of com
mon pleas are, therefore, offices of the State and not county 
offices as that term is used ~n Sect~on 3 07.84, sup~ a. In my vie"VT, 
the 'VlOrd "court" in the last paragraph of that Sect~on refers to 
the county courts created by Chapters 1907 et seg., Revised Code. 

In specific ans\~Ter to your question it is my opinion, and you 
are so advised, that the court of appeals and the court of common 
pleas are State courts and do not need to obtain the prior approval 
of the Cuyahoga County Automatic Data Processing Board to purchase, 
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lease, operate, or contract for the use and services of the Ohio 
Bar Automated Research System. 

OPINION NO. 71-086 

Syllabus: 

A county automatic data processing board does have authority, 
under the provisions of Section 307.846, Revised Code, to enter 
into a contract to provide automatic data processing service to 
an areawide coordinating agency formed under the provisions of 
the Demonstration Cities and Hetropolitan Development Act of 1966, 
42 u.s.c. 3331 et seq. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, December 6, 1971 

Your request for my opinion presents a question, which reads 
as follows: 

"Does the Cuyahoga County Automatic Data 
Processing Board have authority to enter into 
a contract under the provisions of Section 
307.846 of the Revised Code of Ohio to provide 
automatic data processing service to the North
east Ohio Area\·lide Coordinating Agency?" 

The establishment of an automatic data processing board, and 
the extent of its authority over all county offices, is provided 
for in Section 307.84, Revised Code, which reads as follows: 

"The board of county commissioners of any 
county may, by resolution, establish a county 
automatic data processing board. The board 
shall consist of the county treasurer or his 
representative, a member or representative of 
the board of county commissioners chosen by 
the board, and the county auditor or his repre
sentative \·Tho shall serve as secretary. 

·'After the initial meeting of the county 
automatic data processing board, no county 
~ffice SP~ll purchase, lease, operate, or con
tract for the use of any automatic data pro
cessing equipment without prior approval of the 
board. 

"As used in sections 307.84 to 307.846 
(307.84.6], inclusive, of the Revised Code, 
'county office' means any officer, department, 
board, commission, agency, court, or any other 
off ice of the county." (Emphasis added.) 

The power of the board to coordinate and control the use of 
automatic data processing equipment throughout the county offices 
is prescribed by Section 307.842, Revised Code, in the following 
language: 
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"The county automatic data processing board 
shall coordinate the use of all automatic data 
processing equipment in use throughout the county 
offices at the time the board is establ~shed. 

"The board may, in \'Triting, authorize any 
county office to contract for automatic data 
processing services, or operate or acquire auto
matic data processing equipment, \'There the board 
determines such action is desirable. The au
thorization shall be signed by a majority of the 
members of the board and shall be filed in the 
office of the board of county commissioners. 

"The county automatic data processing 
board may establish an automatic data process
ing center which shall provide a centralized 
system for the use of automatic data proces
sing equipment for all county offices." 

(Emphasis added.) 

In addition to providing a centralized system for 
offices, the board may enter into contracts to provide 
data processing services to other governmental bodies. 
307.846, Revised Code, provides as follows: 

"The county automatic data processing 
board may enter into a contract with the legis
lative authorities of any municipal corporation, 
township, port authority, water or sewer district, 
school district, library district, health dis
trict, park district, soil and t-.1ater conserva
tion district, conservancy district, or other 
taxing district, or with the board of county 
commissioners or the automatic data processing 
board of any other county, and such au-
thorities may enter into contracts with the 
county automatic data processing board, to pro
vide automatic data processing services to 
any of them. The board shall establish a 
schedule of charges upon which the cost of 
providing such services shall be based. All 
moneys collected by the board for services 
rendered pursuant to contracts entered into 
under this section shall be deposited in the 
county general fund; however, such moneys may 
be segregated into a special fund in the 
county treasury until the end of the calendar 
year. County offices may also be charged for 
such services and the appropriation so charged 
and the appropriation of the board so credited." 

OAG 71-086 

all county 
automatic 
Section 

It will be observed that the authority of the board to enter 
into contracts with other governmental bodies is specifically lim
ited to contracts with the "legislative authority" of any "taxing 
district", and with the board of county commissioners or the auto
matic data processing board of any other county. The question, 
then, il> \'lhether the Northeast Ohio Areawide Coordinating Agency 
comes within the terms of this limitation. Your letter describes 
that 1\.gency in the following terms: 

"NOACA is a voluntary agency formed under 
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Title II, Section 204 of the Demonstration 
Cities and Metropolitan Development Act of 1966, 
which can be found in 42 USCA Sections 3331 et 
seq. NOACA is composed of approximately 38 
officials from a Seven County Area in Northeastern 
Ohio consisting of Cuyahoga, Geauga, Lake, Lorain, 
Jl.'ledina, Summit and Portage Counties. It is 
funded by Federal, State and local funds contributed 
by the member counties and other member political 
local subdivisions in said counties." 

2-294 

By the Demonstration Cities and Hetropolitan Development Act of 
1966, Congress authorized the Secretary of Housing and Urban Develop
ment to make grants for areawide development projects upon the 
recommendation of such local areawide planning and coordinating 
agencies as NOACA. 41 U.S.C. 3331, 3334, 3335. The formation of 
areawide coordinating agencies, especially for the purpose of 
cooperating with federal programs, has clearly been authorized by the 
General Assembly. See, generally, Sections 307.15 through 307.19, 
Revised Code. Section 307.15, supra, for example, provides in pertin
ent part as follows: 

"The board of county commissioners may enter 
into an agreement \'lith the legislative· authority 
of any municipal corporation, to\'mship, port au
thority, water or sewer district, school district, 
library district, health district, park district, 
soil and water conservation district, water cor.
servancy district, or other taxing district, or 
\•li th the board of any other county, to exercise 
any power, perform any function, or render any 
service, * * * which such subdivision or legis
lative authority may exercise, perform, or 
render: * * * 

"* * * * * * * * * 

"The boards of county commissioners of any 
two or more counties may contract with each 
other or by contract create any joint agency 
to exercise any power * * * which any board of 
county commissioners may exercise, * * *·" 

And Section 307.85, Revised Code, provides as follO\'lS: 

"The board of county commissioners of any 
county may participate in, give financial assist
ance to, and cooperate with other agencies or 
organizations, either private or governmental, in 
establishing and operating any federal program 
enacted * * * by the congress of the United States, 
and for such purpose may adopt any procedures and 
take any action not prohibited by the constitu
tion of Ohio nor in conflict with the laws of this 
state." 

See, also, Sections 167.01, 167.03, 307.15, 713.01, 713.02, and 
713.21 through 713.24, Revised Code. 

Again, the question is whether NOACA, which was organized and 
which operates under the authority of these statutes, is a "legis
lative authority" of a "taxing district" under the terms of Section 
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307.846, supra. It would appear, from other material in the files of 
my office, that the majority of the board members of NOACA are either 
county commissioners or township trustees, all of ~·rhom are, of course, 
the "legislative ·authorities" of "taxing districts". fl1oreover, as 
your letter states, NOACA draws its funds from the Federal and State 
governments and from the counties and those local political subdivi
sions wh.ch are members of NOACA. Finally, the Federal funds to 
implement plans for areawide development will not be forthcoming unless 
such plans are approved and recommended by NOACA. 

"It is a well-established doctrine that every public statute has 
or is supposed to have as its objective some purpose or policy where
by the public welfare is served", and that statutes should be in
terpreted so as to accomplish that public policy. ~aily v. Evatt, 
142 Ohio St. 616, 620 (1944). And in Humphrys v. W1nous Co.;-!65 Ohio 
St. 45, 49 (1956), the Court said: 

"The primary duty of a court in construing a 
statute is to give effect to the intention of the 
Legislature enacting it. In determining that in
tention, a court should consider the language used 
and the apparent purpose to be accomplished, and 
then such a construction should be adopted which 
permits the statute and its various parts to be 
construed as a whole and gives effect to the para
mount object to be attained. * * *" 

The paramount object of the General Assembly in authorizing the 
establishment of county automatic data processing boards was obviously 
the promotion of efficiency in the operations of county and local 
governments. And the Federal and State statutes authorizing the 
creation of areawide planning and coordinating agencies were just as 
obviously designed to bring about a united effect by Federal, State and 
local officials, using funds derived from all three sources, for the 
promotion of the public welfare and the betterment of the conditions 
of human life within the designated area. Such statutes must be 
liberally construed, and since the board membership of NOACA is com
posed largely of members of the "legislative authorities" of "taxing 
districts", since it draws its funds from Federal, State and local 
"taxing districts", and since its approval is necessary for the ex
penditure of money derived from Federal taxes, I conclude that NOACA 
comes within the type of governmental body with which a county auto
matic data processing board may enter into a contract within the mean
ing of Section 307.846, supra. 

In specific answer to your question it is, therefore, my opinion, 
and you are so advised, that a county automatic data processing board 
does have authority, under the provisions of Section 307.846, Revised 
Code, to enter into a contract to provide automatic data processing 
service to an areawide coordinating agency formed under the provisions 
of the Demonstration Cities and Metropolitan Development Act of 1966, 
42 u.s.c. 3331 et seq. 
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OPINION NO. 71-087 

Syllabus: 

Where the vendee of a motor car has paid the full amount of the 
sales tax to ~he dealer, and where the dealer fails to apply to the 
clerk of the court of common pleas for issuance of a certificate of 
title, and fails to pay to the clerk the full amount of the sales tax, 
the clerk may not refuse, under Section 4505.06, Revised Code, to issue 
a certificate of title to the vendee on the sole ground that the vendee 
has not paid the full amount of the sales tax to the clerk. 

To: Robert E. Mohler, Summit County Pros. Atty., Akron, Ohio 
By: William J. Brown, Attorney General, November 6, 1971 

Your request for my opinion states the question and the facts 
from which it arises in the following manner: 

"About September 1970 [an individual] pur
chased a new automobile paying sales tax in the 
sum of $145.80 plus other fees and costs to the 
dealer according to the common practice. Later 
the dealer went out of business, apparently with
out paying the sales tax to the State of Ohio or 
delivering a certificate of title. 

"A certificate of origin was obtained by 
the buyer, but the Clerk of Courts refuses to 
issue a title until another payment of sales 
tax is made, basing his refusal on Section 
4505.06 of the Ohio Revised Code and Ohio Attor
ney General's Opinion #GS-025. 

"It appeared to us that the case of 
Nannen and Roth vs. Peck 161 OS 153 seems to 
indicate that the tax commissioner can assess 
the consumer only in cases where the consumer 
has refused to pay the tax or to supply exempt 
certificate. In our opinion the tax was already 
paio. 

"Ohio Revised Code Section 5739.03 seems 
to state that the tax imposed should be paid 
by the consumer to the vendor and further that 
the vendor is trustee for the State of Ohio. It 
is therefore the contention that the consumer 
has complied with all state laws as they have 
paid the agent of the State of Ohio. 

"We would appreciate your assistance in 
rendering an opinion as to the liability of the 
consumer in purchase of this ne\"1 car for the 
sales tax hereinbefore paid to the vendor. Does 
the Clerk of Courts have the authority to refuse 
to take such application under these facts?" 
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Chapter 5739, Revised Code, which contains the statutory provi
sions covering the imposition of the sales tax, prescribes that, while 
in most instances the tax is to be paid by the vendee, it must be col
lected and transmitted to the State by the vendor. Section 5739.01, 
Revised Code, provides, in pertinent part, as follows: 

aThe tax collected by the vendor * * * is 
not part of the price, but is a tax collection 
for the benefit of the state * * *·" 

Section 5739.03, Revised Code, provides, in pertinent part, as 
follows: 

"Except as provided in section 5739.05 
* * *, the tax * * * shall be paid by the con
sumer to the vendor, and each vendor shall col
lect from the consumer, as a trustee for the 
state of Ohio, the full and exact amount of 
the tax payable on each taxable sale, * * * 

"* * * * * * * * * .. 

The exception in Section 5739.05, Revised Code, provides that in 
certain instances the vendor may prepay the tax to the State and then 
charge it back to the vendee as part of the price. In pertinent part 
the Section reads as follows: 

"The tax commissioner shall enforce and 
administer sections 5739.01 to 5739.31, inclu
sive, * * *. The commissioner may adopt and 
promulgate, * * * such rules and regulations 
as he deems necessary * * * and the commis
sioner may authorize a vendor to prepay the 
tax * * * and he may waive the collection of 
the tax from the consumer; but no such au
thority shall be granted * * * unless the 
commissioner finds that the conditions of the 
* * * [vendor's] business are such that the 
collection of the tax from the consumer * * * 
would impose an unreasonable burden on the 
vendor; * * *·" 

Sections 5739.11 and 5739.12, Revised Code, require the vendor 
to keep complete records of sales, which shall be open to inspection 
by the Tax Commissioner, and to file with the State Treasurer regular 
returns of the amount of taxes collected together with payment there
of. And Section 5739.13, Revised Code, prescribes the respective 
liabilities of the vendor and the vendee in the following terms: 

"If any vendor collects the tax * * *, and 
fails to remit the same to the stat.e * * * or if 
any motor vehicle dealer collects the tax on the 
sale of a motor vehicle and fails to remit pay
ment to a clerk of a court of common pleas as 
provided in section 4505.06 of the Revised Code, 
he shall be personally liable for any amount 
collP.cted \"lhich he failed to remit. The tax 
cow.issioner may make an assessment against such 
vendor based upon any information in his posses
sion. 

"If any vendor fails to collect the tax 
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or any consumer fails to pay the tax* * *, such 
vendor or consumer shall be personally liable 
for the amount of the tax applicable to the trans
action. The commissioner may make an assess
ment against either the vendor or consumer, as 
the facts may require, based upon any information 
in his possession. 

"* * * * * * * * * 

"The commissioner may make an assessment 
against any vendor who fails to file a return 
* * * or fails to remit the proper amount of tax 
* * * 

"* * * * * * * * * 
"A penalty of fifteen per cent shall be 

added to the amount of every assessment made 
under this section. * * *" 

2-298 

Criminal penalties for various violations of Chapter 5739, supra, 
are prescribed by Section 5739.99, Revised Code, one part of whi~ 
reads as follows: 

"* * * * * * * * * 
"(E) Whoever violates section 5739.12 of 

the Revised Code by failing to remit to the 
state the tax collected * * * may be imprisoned 
not more than thirty days or may be fined not 
less than twenty-five nor more than one hundred 
dollars, or both, and shall suffer the loss of 
his vendor's license* * *." 

In brief summary, Chapter 5739, supra, provides that, although the 
sales tax shall normally be paid by the vendee, it shall ordinarily be 
collected by the vendor; that the vendor collects the tax for the 
benefit of, and as a trustee for, the State of Ohio; that the vendor 
must keep records of the taxes collected, and must file returns ac
counting for such collections in order to facilitate administration 
of the Chapter by the Tax Commissioner; that if the vendor collects the 
tax and fails to remit it to the State Treasurer, or, in the case of 
an auto dealer, to the clerk of the court of common pleas, such vendor 
or auto dealer shall be personally liable for the tax collected, and 
the Tax Commissioner may assess the amount of the tax against him plus 
a penalty of fifteen per cent; that the vendee becomes liable for the 
tax only in the rare case in which he fails to pay the tax to the 
vendor; and that the State's remedies against the party actually 
liable for the tax include, in addition to assessment of the tax and 
fifteen per cent penalty, a possible criminal charge punishable by 
either imprisonment or fine, or both. For other remedies against the 
vendor, see Sections 5739.131, 5739.14, 5739.+5, 5739.16, 5739.19, 
5739.29, 5739.30, 5739.31, and 5739.33, Revised Code. 

As will have been noted, there is a difference in the method of 
payment of the tax by automobile dealers. Instead of remitting col
lected taxes to the State Treasurer, as all other vendors are required 
to do, the automobile dealer must pay the tax to the clerk of the 
court of common pleas when he makes application for issuance of a 
certificate of title to his vendee. Section 4505.06, Revised Code, 
provides, in pertinent part, as follows: 
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"Application for a certificate of title 
* * * shall be filed with the clerk of the 
court of common pleas * * *. 

"In the case of the sale of a motor 
vehicle by a dealer to a general purchaser 
or user, the certificate of title shall. be 
obtained in the name of the purchaser by the 
dealer upon application signed by the pur
chaser. 

"In all other cases such certificates 
shall be obtained by the purchaser. * * * 

"The clerk, * * * shall refuse to ac-
cept for filing any application for a 
certificate of title and shall refuse to issue a 
certificate of title unless the dealer or the 
applicant, in cases in which the certificate 
shall be obtained by the purchaser, submits with 
the application, payment of the [sales] tax levied 
by * * * section 5739.02 * * *·" 

OAG 71-087 

As your letter states, the Clerk of the Court of Common Pleas for 
Summit County takes the position that, under this Section, he must 
refuse to issue a certificate of title to the vendee in this case 
until the full amount of the tax on the sale is paid to his office, 
even though the vendee has already paid the tax to the vendor. At 
first glance, the last quoted paragraph of Section 4505.06, supra, 
seems to support the Clerk's position. However, upon careful examin
ation, I think that such an interpretation places Section 4505.06, 
supra, in conflict with the provisions of Chapter 5739, supra, and, by 
permitting double taxation of the vendee, raises grave constitutional 
problems. It is clear that Chapter 5739, supra, provides that, in 
almost all sales, the tax shall be paid by the vendee to the vendor; 
that the vendor then holds the tax as the agent and trustee of the 
State, and the vendor alone has a liability to the State; and that the 
State has a var~ety of remedies against the v~ndor for collection of 
the tax. The Clerk's interpretation of Section 4505.06, supra, in 
effect, makes the vendee also liable to the State for the tax, despite 
the fact that he has pa~d ~t once, and by implication gives the State 
a remedy against the vendee in addition to the numerous remedies against 
the vendor already specifically provided by statute. 

It is well settled that courts will interpret statutes so as to 
avoid ambiguity or conflict between provisions (50 0. Jur. 2d, Stat
utes, §§174, 176); that enactments of the General Assembly are to be 
interpreted so as to produce a reasonable and consistent whole (50 
O. Jur. 2d, Statutes, §238; State ex rel. Haines v. Rhodes, 168 Ohio St, 
165, 170-171 (1958); that statutes must be construed in such a manner 
as to preserve their constitutionality, wherever possible (10 0. Jur. 
2d, Constitutional Law, §§162-166); and that taxing statutes are to be 
construed strictly against the taxing power (51 0. Jur. 2d, Taxation, 
§32; Caldwell v. State, 115 Ohio St. 458, 461-462 (1926)). 

It has also been held that taxation is subject to the "equal pro
tection" clauses of the Constitutions of both Ohio and the United 
States. State, ex rel. Park Investment Co. v. Board of Tax Appeals, 
26 Ohio st. 2d 161, 169 (1971); State, ex rel. Hostetter v. Hunt, 132 
Ohio St. 568, 578 (1937); Allied Stores of Ohio, Inc. v. Bow~ 358 
u.s. 522, 526-528 (1959). 
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A more reasonable reading of Section 4505.06, supra, which avoids 
the difficulties of the Clerk's version and is in accord with the 
above principles of statutory construction, is suggested by the opinic: 
to which your letter refers, Mannen & Roth Co. v. Peck, 161 Ohio St. 
153, 155-159 (1954). In that case, a vendee had never paid the sales 
tax on a number of purchases because the vendor had neither requested 
nor demanded that the vendee pay the tax. The Tax Commissioner as
sessed the tax against the vendee. The Supreme Court set aside the 
assessment, holding (at pages 157-158), under Section 5546-9a, Gen
eral Code (substantially the same as Section 5739.13, supra), that 
ordinarily the vendor alone is liable to the State for the sales tax; 
that the vendee becomes liable only when he refuses to pay the tax to 
the veador; that only "in such cases" may the Tax Commissioner make an 
assess1.1ent against the vendee; and that, since the vendee had not re
fused to pay the tax, the case was not covered by Section 5546-9a, 
supra. 

I think that Section 4505.06, Revised Code, likewise, upon care
ful analysis, does not cover the case presented by your letter. That 
Section provides that certificates of title to motor vehicles must be 
obtained from the clerk of the court of common pleas; that "[i]n the 
case of the sale of a motor vehicle by a dealer to a general purchaSer 
* * *, the certificate of title shall be obtained * * * by the dealer 
* * *: that "(i]n all other cases such certificates shall be obtained 
by the purchaser"; and that the clerk "shall refuse to ~ssue a 
certificate of title unless the dealer or the applicant, in cases 
in which the certificate shall be obtained by the purchaser, submits 
* * * payment of the tax * * *." (Emphasi:;: added.) The present case 
falls within.the specified class of sales to a general purchaser in 
which the certificate shall be obtained from the clerk by the vendor. 
But the vendor did not perform his statutory duty, and the vendee, who 
has paid the tax and t-rho has no further liability, seeks to have the 
clerk issue a certificate of title. The clerk could have refused if 
the dealer had asked for a certificate of title \11ithout paying the 
tax. He could also refuse if the vendee, in a sale of a car between 
two individuals, should request a certificate without paying the tax, 
for this would fall within the class of "all other cases" in which 
the certificate shall be obtained by the vendee. But this is not such 
a case. Here, no statutory obligation t-lhatsoever rests upon the 
vendee. The vendee seeks issuance of the certificate because the 
vendor, who received payment of the tax, who '"as obliged to pay the 
tax prior to issuance of the certificate, and against whom the State 
has many statutory remedies, has failed to perform his statutory duty. 
The clerk's right to refuse a certificate, without payment of the 
sales tax, is limited under Section 4505.06, supra, to those wllo are 
required under that Section to pay the tax together with an applica
tion for issuance of a certificate. The vendee in this case is under 
no such obligation and the Clerk has no right to refuse to issue a 
certificate of title simply because he has not received payment of the 
sales tax. 

I am at-rare of Byers Sons, Inc. v. Metzger, 172 Ohio St. 345 
(1961), and Opinion No. 68-025, Opinions of the Attorney General for 
1968. Certain general statements in each of these might be construed 
as contrary to what has been said above, but neither t-ras concerned 
with the problem considered here. 

In specific answer to your question it is, therefore, my op~n1on, 
and you are so advised, that where the vendee of a motor car has paid 
the full amount of the sales tax to the dealer, and where the dealer 
fails to apply to the clerk of the court of common pleas for issuance 
of a certificate of title, and fails to pay to the clerk the full 
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amount of the sales tax, the clerk may not refuse, under Section 
4505.06, Revised Code, to issue a certificate of title to the vendee 
on the sole ground that the vendee has not paid the full amount of the 
sales tax to the clerk. 

OPINION NO. 71-088 

Syllabus: 

The language in Amended Senate Bill No. 456, quoted in your lette! 
is distinct and severable from the remainder of the bill, and that, 
under Article II, Section 16 of the Constitution of the State of Ohio, 
you are ~powered to disapprove it. 

To: John J. Gilligan, Governor, State of Ohio, Columbus, Ohio 
By: William J. Brown, Attorney General, December 6, 1971 

I have your request for my opinion as to the extent of your au
thority, under the Constitution of the State of Ohio, to disapprove 
certain language in Amended Senate Bill No. 456, passed by the General 
Assembly on December 1, 1971, to make supplemental appropriations for 
the month of December. Your letter reads in pertinent part as follows: 

"I would like to request a formal opinion 
from you as to whether I can exercise the powers 
given to me in Article II, Section 16, of the 
Ohio Constitution, to disapprove any item in any 
bill making an appropriation of money by vetoing 
the language in this bill which appears at line 
62a and continues to line 62w. That language 
reads as follows: 

'"Notwithstanding Chapter 109. of 
the Revised Code, so much of the fore
going appropriation as provides operat
ing expenses for the Attorney General 
shall, to the extent necessary but not 
to be cor.strued as a separate appro
priation item, be additionally avail
able beyond the ~urposes specified in 
Am. H.B. 986 and Am. S.B. 424, as ex
tended by Am. S.B. 430, Am. S.B. 438 
and S. B. 4 4 8, for the follm.,ing purpose: 

"·~·1henever the Secretary of State, 
in his official capacity, is a party in 
any court in a lawsuit, begun before or 
after the effective date of this Act, 
involving construction, interpretation, 
implementation or execution of any part 
of Article XI of the Constitution of 
the State of Ohio or any part of Title 2, 
Section 2, 2a, or 2c of the United States 
Code, he may, at the expense of the state 
of Ohio, employ legal counsel of his own 
choosing to represent him as Secretary 

January 1972 Adv. Sheets 



OAG 71-088 ATTORNEY GENERAL 

of State, and counsel so chosen shall, 
with respect to such lawsuit and any 
other lawsuit related thereto or derived 
therefrom, act in the place of, and with 
the POwers of the Attor~ General for the 
duration of such lawsuit or la\<Tsuits, and be 
compensated in such reasonable amount as the 
Secretary of State shall determine. On ap
plic~tion of the Attorney General, the 
Emergency Board created by Section 127.01 of 
·the Revised Code, shall reimburse the appro
priated funds of the Attorney General to the 
extent they are diminished through operation 
of this authority.'" 

2-302 

The language you quote appears in Section 3 of the bill which ap
propriates a lump sum of $151,000,000 from the General Revenue Fund 
in the state treasury to meet all necessary expenses for the month of 
December. 

As your letter notes, the power of the Governor to disapprove any 
particular item or items in an appropriation bill is derived from 
Article II, Section 16 of the Constitution of the State of Ohio. That 
Section reads as follows: 

"Every bill shall be fully and distinctly 
read on three different days, unless in case of 
urgency three-fourths of the house in which it 
shall be pending, shall dispense \<lith the rule. 
No bill shall contain more than one subject, 
which shall be clearly expressed in its title, 
and no law shall be revived, or amended unless 
the ne\~ act contains the entire act revived, 
or the section or sections amended, and the 
section or sections so amended shall be repealed. 
Every bill passed by the general assembly shall, 
before it becomes a law, be presented to the gov
ernor for his approval. If he approves, he shall 
sign it and thereupon it shall become a la"' and 
be filed with the secretary of state • If he 
does not approve it, he shall return it with his 
objections in writing, to the house in which it 
originated, which shall enter the objections at 
large upon its journal, and may then reconsider 
the vote on its passage. If three-fifths of the 
members elected to that house vote to repass the 
bill, it shall be sent, with the objections of 
the governor, to the other house, which may also 
reconsider the vote on its passage. If three-fifths 
of the members elected to that house vote to repass 
it, it shall become a law notwithstanding the ob
jections of the governor, except that in no case 
shall a bill be repassed by a smaller vote than is 
required by the constitution on its original pas
sage. In all such cases the vote of each house 
shall be determined by yeas and nays and the names 
of the members voting for and against the bill shall 
be entered upon the journal. If a bill shall not 
be returned by the governor \·lithin ten days, Sundays 
excepted, after being presented to him, it shall 
become a law in like manner as if he had signed 
it, unless the general assembly by adjournment pre-
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vents its return; in which case, it shall become 
a la\-1 unless, within ten days after such adjourn
ment, it shall be filed by him, with his objections 
in writing, in the office of the secretary of state. 
The governor may disapprove any item or items in 

OAG 71-088 

any bill making an appropriation of money and the item 
or items, so disapproved, shall be void, unless 
repassed in the manner herein prescribed for the re-
passage of a bill." (Emphasis added.) 

It has long been recognized that the Governor has the power to 
disapprove any part of a separate appropriation item, so long as the 
disapproved part is distinct and severable from the rest of the bill. 
One of my predecessors, who later sat for a decade as a member of the 
Supreme Court, faced that problem in 1915. The General Assembly had 
included, as part of its biennial appropriations bill for the fiscal 
years 1916 and 1917, an item of $140,000 for the construction of two 
cottages at the Columbus State Hospital. 105-106 Ohio Laws, 666, 670, 
753. The Governor, in addition to other items which he vetoed, re
duced this item to $70,000 for one cottage. 105-106 Ohio La\'IS, 829, 
831. He then sent a message to the General Assembly enumerating the 
items he had disapproved, approved the remainder of the bill, and filed 
it in the office of the Secretary of State. 105-106 Ohio Law, 829-83~. 
When my predecessor's opinion was asked as to the authority of the 
Governor to disapprove a part of an item, he responded that the Gov
ernor "had the power to veto the whole item had he so chosen and it 
should hardly be said, in the absence of judicial decision in this 
state to the contrary, that he did not have the power to veto part 
of the item". In an3wer to arguments to the contrary, my predecessor 
said that to accept them Hould be 

"* * * to disregard the plain intention 
of the executive whose acts in this respect 
are entitled to the same presumption of 
validity as is accorded the acts of the gen
eral assembly and unless clearly unconstitu
tional it would be the duty of the courts to 
uphold same. * * * No private rights whatever 
are involved in the matter, the question is 
purely a public one involving a public policy 
only." (Opinion No. 566, Opinions of the 
Attorney General for 1915, pp. 1154-1155; 
see also Opinion No. 492, ibid., pp. 1007-
1008.) 

This same Attorney General was asked for an opinion on a similar 
question during a later term in office. The General Assembly had 
passed an appropriations bill including $3,000 to pay for reporting 
services for a six month's period and $6,000 for the succeeding year. 
The Governor approved the $3,000, but disapproved the $6,000. It was 
argued that the "item" was the entire $9.000 and that the veto \vas 
improper. r.ty predecessor rejected the argument (Opinion No. 1467, 
Opinions of the Attorney General for 1927, page 2667), and, in so doing, 
quoted with approval the following passage from Fairfield v. Foster 
(Ariz.), 214 Pac. 319: 

"But the conclusive argument to my mind 
against the construction contended for by 
plaintiff is that it renders utterly nugatory 
the attempt of the constitutional convention 
to meet the very definite evil above referred 
to. If '1-le follow that line of reasoning, the 
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Legislature may simply make a separate appro
priation in any lump sum for each department, 
or, by proper language in the general appro
priation bill, consolidate the funds for al
most the entire state government, and, under 
guise of 'directing' the expenditure of the 
money, limit its application to matters and 
amounts which the Governor believes to be 
highly injurious in part to the best in
terests of the state, practically compelling 
him to choose between abandoning the veto 
power, or suspending the operation of the 
government, thus nullifying the provisions 
of the Constitution under consideration, 
and going back to the very conditions its 
makers sought to avoid. 

"The form of the appropriation bill under 
consideration, if we take the view of plaintiff, 
is a step in that very direction. Like the bill in 
Regents, etc. vs. Trapp, supra, (28 Okla. 83; 113 
Pac. 910) it endeavors to make a lump appropriation 
for a certain department of the government, and then 
to detemine exactly to the last dollar just ho\·1 that 
money shall be spent; yet, according to plaintiff the 
Governor must either take the nauseous dose to the 
last drop, or stop the operation of the Corporation 
Commission for two years. If this construction be 
upheld, obviously the next step for a Legislature 
hostile to a future Governor will be a further con
solidation of the 'items' of the appropriation bill, 
with a 'direction' of how the money shall be spent, 
until the special veto is practically abolished. 
* * *" 

2-304 

Opinion No. 1467, supra, was cited with approval by another of my 
predecessors in Opinion~2411, Opinions of the Attorney General for 
1961. In that instance the General Assembly had passed an appropriation 
bill for the biennium of 1961-1962 and 1962-1963 with the amounts for 
the two years in parallel columns. The Governor disapproved all the 
amounts for the second year in the right-hand column, and my predecessor 
held that this was a proper exercise of the constitutional power to 
veto items in an appropriation bill. See pages 418-425. Furthermore, 
the Governor had disapproved of one item in the bill which did not in
volve an appropriation. As to this my predecessor said (pages 412, 419) 

"This disapproval differs from those con
sidered earlier in that the language concerned 
does not make an appropriation while the other 
subjects of disapproval so do. I do not 
believe, however, that an appropriation is 
necessary to constitute an item which may be 
disapproved by the Governor. Section 16 of 
Article II, supra, states that items 'in any 
bill making an appropriation of money' may 
be disapproved. Amended Substitute House Bill 
No. 390, s~pra, is obviously a bill making an 
appropriat1on of money. Thus, under the 
definition previously adopted, if the language 
concerned is distinct and severable from the re
mainder of the bill, it is an item in such a 
bill. 

... * * * * * * * * 
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"Section 16 of Article II, supra, clearly 
contemplates that the Governor shall have the 
right to disapprove complete bills and to dis
approve itens in bills \-lhich make appropriations 
of money. If language such as here concerned 
were not subject to the disapproval of the Gov
ernor as an item veto, this right could be de
feated. Any language which the General Assembly 
wished to pass without being subject to veto 
could be inserted in a bill making an appro
priation. In order to veto such language the 
Governor \-lould be forced to veto the entire bill 
even though he might desire to veto only certain 
items of the bill. I do not believe that this 
is the intent of said Section 16, and I am of 
the opinion that any detail of a bill making an 
appropriation of money, which detail is distinct 
and severable from the remainder of the bill, is 
an item in a bill making an appropriation with-
in the purview of Section 16 of Article II, supra." 

OAG 71-089 

It goes without saying that the General Assembly may not deprive 
the Governor of his constitutional power to disapprove items in an 
appropriation bill by the simple expedient of proclaiming that a par
ticular item is "not to be construed as a separate appropriation item." 

In specific ans\.,.er to your question it is, therefore, my opinion, 
and you are so advised, that the language in Amended Senate Bill No. 
456, quoted in your letter, is distinct and severable from the remainder 
of the bill, and that, under Article II, Section 16 of the Constitution 
of the State of Ohio, you are empowered to disapprove it. 

OPINION NO. 71-089 

Syllabus: 

1. The mayor has the authority to appoint a city solicitor \'lhen 
the office is vacant. 

2. The city solicitor, whether elected or appointed, must be an 
elector of the city. 

3. The city council may contract with an attorney, whether 
resident or non-resident, for ordinary and extraordinary legal serv
ices upon terms satisfactory to the council. 

To: John J. Malik, Jr., Belmont County Pros. Atty., St. Clairsville, Ohio 
By: William J. Brown, Attorney General, December 10, 1971 

Your request for my opinion reads as follows: 

"The position of the City Solicitor [for 
the City of Bellaire) \·lill be vacant after 
January 1, 1972. The reason for this is that 
no attorney living within the corporation 
limits of Bellaire, Ohio, has filed for said 
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position. r.ty question is regarding how this 
position is to be filled. Does the City 
Council have anything to do with the hiring 
of a Solicitor, etc.?" 

2-306 

You have also informed me that you would like to know whether a 
non-resident can be appointed to the office of city solicitor, in case 
no municipal elector can be found willing to accept an appointment. 
If the answer to that question is in the negative, you ask to be in
formed what provision the city can make for legal services. 

The office of city solicitor is established by Section 733.49, 
Revised Code, which provides as follows: 

"The city solicitor shall be elected for 
a term of four years, commencing on the first 
day of January next after his election. He 
sl'_all be an elector of such city. (Emphasis added.) 

The mayor has the authority to fill. a vacancy in the office of the 
solicitor. Section 733.31, Revised Code·, provides in part as follows: 

"In case of the death, resignation, removal, 
or disability of any officer * * * of any munic
ipal corporation, the mayor thereof shall fill the 
vacancy by appointment, * * *." 

The qualifications of all municipal officers, whether elected 
or appointed, are prescribed by Section 733.68, Revised Code. That 
Section provides in pertinent part as follows: 

"Except as otherwise provided by the Revised 
Code each officer of a municipal corporation, or 
of any department or board thereof, whether elected 
or appointed as a substitute for a regular off1cer, 
shall be an elector of the municipal corporation, 
* * *." (Emphasis added.) 

It is obvious from the above Sections that no non-resident of the 
city can be appointed to the office of city solicitor under any cir
cumstances, and one of my predecessors, in ans\·Jer to a question on the 
issue, so held in Opinion No. 67-115, Opinions of the Attorney General 
for 1967. The first branch of the Syllabus in that Opinion reads as 
follows: 

"A city with a statutory form of government 
cannot appoint a non-resident attorney as city 
solicitor." 

The prosecutor who requested the Opinion had also asked, in the 
alternative, whether the city could enter into a contract with an 
attorney for ordinary and extraordinary legal services upon terms to 
be fixed by the city council. Since my predecessor's answer there 
provides a complete answer to your final question, I quote him at 
length: 

"The alternative you suggest was discussed in 
Opinion No. 1658, Opinions of the Attorney General 
for 1928, page 262. Although this opinion involved 
employment of legal counsel in villages, I see no 
reason it could not equally apply to cities under 
appropriate circumstances. In giving this authority 
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to villages the general assembly undoubtedly contem
plated circumstances such as are involved here. 
Section 731.05, Revised Code, prohibits the legis
lative authority of a city from appointing or con
firming any officer or employee of the city gov
ernment except those of its own body unless other
wise provided in Title VII, Revised Code. This 
section, however, does not preclude employment of 
legal counsel since he would not be a public officer 
or employee of the city. Nor wou ~.d he be required by 
law to exercise any of the duties devolving. upon a 
city solicitor. The relationship would be purely 
contractual between the legislative authority and 
the attorney. 

"The right to employ legal counsel in certain 
limited areas can be seen in Peterman v. Tepe, 87 
Ohio App. 487, which held the municipal council had 
authority to fix the compensation of an attorney 
retained to perform certain legal services. In 
Zanesville v. Wilson, 51 Ohio App. 433, Affd. 130 
OhLO St. 286, overruled on other grounds in 
Cincinnati v. Correll, 141 Ohio St. 535, it was 
held a municipalLty or its solicitor may be repre
sented by special counsel under certain circum
stances. Of course, the city council has no au
thority to create new or additional officers nor 
to abolish or change any existing offices when they 
are organized under the statutory form of gov
er·nment. However, the employment of legal counsel, 
Uilder circumstances such as these, would not subvert 
the expressed desires of the general assembly. 

"A municipal corporation is given authority 
to make contracts, to own property, and to incur 
liabilities and surely this must include the au
thority to employ legal counsel to conduct and de
fend suits in which the city has an interest. In 
the absence of an express or implied restriction, 
a city has the authority to employ legal counsel when
ever and wherever it is necessary to be represented 
for the preservation and protection of its interests. 
The city not only has authority but it has a duty to 
do so in carrying out the trust committed to it. The 
employment of a nonresident will present no difficulty 
so long as there is no attempt to designate him city 
solicitor or to impose upon him the legal duties of 
that office. 

"In contracting l-Tith an attorney for legal serv
ices the city may provide for a definite fee to be 
paid for ordinary services. This is made binding when 
approved by ordinance and accepted by the attorney and 
such sum would be paid in the manner agreed upon. 
Concerning the provision for extra allowances, this 
would have to be determined by the council when the 
extraordinary services are performed and the parties 
would then contract for a definite amount. This pro·
cedure was suggested by the then Attorney General, in 
Opinion No. 1658, Opinions of the Attorney General for 
1928, pages 262, 267 and I approve." 
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In specific answer to your question it is my opinion, and you are 
so advised, that: 

1. The mayor has the authority to appoint a city solicitor when 
the office is vacant. 

2. The city solicitor, whether elected or appointed, must be 
an elector of the city. 

3. The city council may contract \'rith an attorney, whether 
resident or non-resident, for ordinary and extraordinary legal 
services upon terms satisfactory to the council. 

OPINION NO. 71-090 

Syllabus: 

A restaurant holder of a liquor license, which honors a cou
pon by giving the person presenting the coupon a meal of equal 
value to one already purchased, does not violate Section 4301.21 
(D), Revised Code, or Regulation LCc-1-45 of the Liquor Control Com
mission, which prohibit the giving away of food in connection with 
the sale or advertising of alcoholic beverages. 

To: Richard E. Guggenheim, Director, Dept. of Liquor Control, Columbus, Ohio 
By: William J. Brown, Attorney General, December 16, 1971 

I have before me your request for my opinion, reading as 
follows: 

"Your attention is respectfully invited 
to the following statute of the Ohio Revised 
Code and Regulation of the Ohio Liquor 
Control commission: 

"Regulation LCc-1-45 provides: 

"'Premium or gift merchandising 
in connection with the solicitation, 
advertising or sale of alcoholic 
beverages is prohibited.' 

"Section 4301.21 (D) of the Ohio Revised 
Code provides: 

"'Neither the seller nor the board 
of liquor control by its regulations 
shall require the purchase of food with 
the purchase of beer or intoxicating 
liquor: nor shall the seller of beer or 
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intoxicating liquor give away food of 
any kind in connection with the sale of 
beer or intoxicating liquor.' 

"Specifically, the Department of Liquor 
Control reauests your opinion on the applica
bility of the above quoted regulation and 
statute on 'coupon books' now being circulated 
and used throughout the State. Each coupon in 
the 'books'in question has the name of a par
ticular restaurant, usually a liquor permit 
holder, printed on it. The books are sold 
to the public at a price that is determined 
by the number of participating restaurants. 
The purchaser of the coupon book may go to 
one of the participating restaurants; and 
upon purchasing a meal o£ a certain pre
designated value, he may, upon presenta-
tion of the coupon of the participating 
restaurant, receive another meal of 
equal value to the one purchased. 

"The books are printed, put together 
and distributed by various companies, non 
permit holders, who use as their chief 
source of distribution various civic and 
charitable organizations. These organiza
tions receive a percentage of the selling 
price of each book they sell. The benefit 
to the restaurant permit holder is the ad
vertising it gets via the distribution of 
the coupon books. The remaining profit 
goes to the companies who promote the coupon 
books. 

"Your opinion is requested as to whether 
the participating restaurants, being liquor 
license holders and subject to LCc-1-45, a 
Regulation of the Liquor Control Commission 
and Section 4301.21(0) of the ~evised Coje, 
violate that regulation and statute when 
they honor coupons by giving the person 
presenting the coupon a meal of equal value 
to one already purchased." 

OAG 71-090 

I understand that the coupons specifically exclude the 
price of any beverage. 

The question is the meaning of the phrase "in connection 
with", which appears in both the statute and the regulation. 
The regulation was applied in International Breweries, Inc. v. 
Crouch, 118 Ohio App. 202 (1955), which holds in the third 
branch of the Syllabus as follows~ 

"A payment in money by a distributor 
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of beer and malt beverages to qualified 
tax-exempt nonprofit organizations for each 
bottle cap of such distributor's beer and 
malt beverages turned over to it by such 
organizations, and the advertising of such 
plan by such distributor, are within the 
prohibition of such regulation against 
'premium or gift merchandising in connec
tion with the solicitation, advertising 
or sale of alcoholic beverages.'" 

The Court explains its holding at 118 Ohio ~pp. 203-4. as fol
lows: 

"Appellant's first contention is that 
this method of merchandising is not 'premium 
or gift merchandising' within the regula
tion. Under that regulation, the mere fact 
of a premium or gift, and the fact that it 
is in connection with merchandising beer, 
is not enough to make the regulation applic
able. For example, a gift of $100,000 to 
charity, and the advertisement of that fact, 
might build good will for the company and 
indirectly_· contribute to the sale of its 
product. However. the relationship between 
the gift. and the purchase or consumption 
of the products, would be so remote that the 
application of the regulation is arguable. 
The relationship of the gift here to the 
consumption of the product is very indirect. 
However, in our opinion it is not so remote 
as to take the plan outside the regulation." 

The regulation was applied by the same court of Appeals in 
Kroger co. v. Cook, 17 Ohio App. 2d 41, 45 Ohio Op. ~d 53 
(1958), which held as follows, 

"l. A grocery business promotional 
game which involves the gift of a chance 
to win a prize, in connection with the 
advertising and sale of the products sold 
by such grocer, is not a violation of the 
constitutional prohibition (Section 6 of 
Article XV) against 'lotteries, and the 
sale oE lottery tickets,' nor is it 
'gambling' within the purview of Section 
2915.01 et seq., Revised Code (the 
'gambling' statutes). 

"2. Such promotional game by a grocery 
permit holder is a violation of Regulation 
53 of the Liquor Control Commission which 
prohibits the exhibiting or e~ploying on 
permit premises of any forms, tickets or 
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papers which can be used for the record-
ing of chances on the result of any contest. 

"3. Such promotional game is, by vir
tue of the giving, in connection with the 
advertising and sale of products sold by 
such grocer (which products include alco
holic beverages), of a chance to win a 
prize, a violation of Regulation 45 of the 
Liquor Control Commission which prohibits 
'premium or gift merchandising in connec
tion with the solicitation or sale of 
alcoholic beverages.'" 

OAG 71-090 

Section II of Regulation 53, supra, quoted by the Court at 17 
Ohio ~pp. 2d 45, reads as follows: 

"'No person authorized to sell alco
holic beverages shall have, harbor, keep, 
exhibit, possess or employ or allow to be 
kept, exhibited or used in, upon or about 
the premises of the permit holder any device, 
machine, apparatus, book, records, forms, 
tickets, papers or charts which may or can 
be used for gaming or wagering or the re
cording of wagers, pools or chances on the 
result of any contest, or allow or conduct 
gaming or wagering on such premises on 
(of) any game of skill or chance. 

... * * * * * * * .... 

The Court of Appeals applied Regulation 45, supra, on their own 
initiative. Counsel for the Liquor Department.did not brief or 
argue it. (17 Ohio App. 2d 46.) On appeal, the Supreme Court 
did not mention Regulation 45, supra, but affirmed the Court of 
Appeals' judgment on the basis of Regulation 53, supra, holding 
as follows: 

"l. Regulation 53, Section II, of 
the Liquor COntrol Commission, which pro
hibits gaming or a game of skill or [171) 
chance on the premises of a liquor permit 
holder, is within the powers granted the 
commission by R.C. §430l.03(B), and is a 
reasonable exercise thereof. 

"2. The operation on liquor permit 
premises of a sales promotional game which 
involves the payment of a price by a major
ity of the participants who purchase mer
chandise, for a chance to win a prize by 
all participants, including a minority who 
make no purchases and participate free, 
constitutes the conducting of gaming or a 
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scheme of chance on permit premises with
in the prohibition of Regulation 53, Sec
tion II, of the Liquor Control Comm.ission." 

Neither International Breweries, Inc. v. Crouch, supra, 
nor Kroger Co. v. Cook, supra, covers the fact situation here. 
In International Breweries. Inc. v. Crouch, supra, the chari
table gifts were used directly in the advertisement of beer, 
while in this case the advertisement is of restaurants. The 
connection between the gift and the sale of liquor or beer is 
more tenuous here than it was in International Breweries, Inc. 
v. crouch, supra, because in that case the gifts depended on 
the collection of caps from the appellant's beer bottles, while 
in this case the coupon holder is entitled to a free meal 
whether or not he drinks alcoholic beverages. The fact situa
tion of Kroger Co. v. Cook, supra, is closer to this case, but 
with the addition of the element of "gaming or a scheme of 
chance". Furthermore, the Court of Appeals' holding that the 
Kroger game violated the regulation under consideration here 
is weakened by the Supreme Court's failure to affirm on that 
point. 

2-312 

The case law, then, does not indicate clearly whether the 
connection between the gift and the advertising or sale of 
alcoholic beverages in this case is close enough to be pro
scribed by Reguation LCc-1-45, supra, and Section 4301.21(0), 
supra. However, a consideration of the language of each in the 
light of other regulations and statutes is helpful. Former 
Regulation 53, supra, prohibits the presence or use of materi
als for gaming or schemes of chance "upon or about the prem
ises of the permit holder", while Regulation LCc-1-45 (former
ly Regulation 45), supra, prohibits premium or gift merchan
dising "in connection with" the advertising or sale of alco
holic beverages. If the Commission had intended to prohibit 
gift or premium merchandising on any premises where alcohol is 
sold, it would have used language similar to that of former 
Regulation 53. The choice of different words indicates an 
intention to apply a different standard. consequently, the 
"connection" required is something more than the presence of 
gift merchandising and alcoholic beverage sales on the same 
premises. 

Section 4301.21(0), supra, was enacted in its present 
form, as Section 6064-21 (4), General Code, in 1933. (115 Ohio 
Laws, Pt. II, 118 (139), §21.) Its forerunner was the "anti
free lunch" law, Section 13224-1, General Code, enacted in 
1910 and repealed in 1929 (101 Ohio Laws, 357; 113 Ohio Laws, 
685, 690). The most foods in places selling alcoholic bever
ages. During those times when it was being enforced, the law 
was often under attack in court. In ~ v. Feld, 12 O.L.R. 
64 (1914), the Municipal court of Cincinnati (the highest 
court to rule on this law) held it unconstitutional, as 
follows: 

"1. For the reason that to prohibit 
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the giving away of food in no way promotes 
the public health, morals or general wel
fare, what is known as the 'anti-free 
lunch' law (Section 13224-1, G.c.), making 
it unlawfd for a person engaged in retail
ing intoxicating liquors 'to give away or 
furnish to any person free of charge, in 
the place where said business is carried 
on, any food except crackers, cheese and 
pretzels, is an unwarranted interference 
with the right to dispose of property in 
any manner the owner may see fit, and is 
therefore an invalid enactment. 

"2. Moreover this act is also ren
dered invalid by its discrimination in favor 
of crackers, pretzels and cheese, whether 
wholesome or unwholesome, as against other 
food, whether wholesome or unwholesome. 

"3. Nor is it within the province of 
the Legislature to restrain charity, even 
though it may be commercial charity in
duced by competition in business, parti
cularly when it is in the form of 
dispensing food of which the recipients 
may stand in need." 

OAG 71-090 

When the legislature enacted Section 6064-21, supra (now Sec
tion 4301.21, supra), it did not use the language of the old 
"anti-free lunch" law, which applied by its terms to the giving 
away of food and the selling of alcoholic beverages on the same 
premises. This change indicates that the legislature intended 
to apply a different standard. Furthermore, if Section 4301.21 
(D), supra, were to be construed to mean the same as the "anti
free lunch" law, it would be subject to the same constitutional 
infirmities, and an unconstitutional construction of a statute 
should be avoided. I conclude that Section 4301.21, supra, as 
well as Regulation LCc-1-45 requires a closer connection be
tween the giving away of food and the sale of liquor than the 
mere fact of their presence on the same premises. 

In the present case, the connection is no more than the 
sharing of the same premises. The free meal is given for the 
purchase of the first meal, not for the purchase of alcoholic 
beverages. There is no requirement that a customer purchase 
alcoholic beverages, and no doubt many do not. The gift mer
chandising is not used in the advertising of alcoholic bever
ages, and hence is not prohibited by Regulation LCc-1-45, 
supra, or Section 4301.21(0), supra. 

In specific answer to your question it is my opinion, and 
you are so advised, that a restaurant holder of a liquor li
cense, which honors a coupon by giving the person presenting 
the coupon a meal of equal value to one already purchased, does 
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not violate Section 4301.21(0), Revised Code, or Regulation 
LCc-1-45 of the Liquor control Commission, which prohibit the 
giving away of food in connection with the sale or advertising 
of alcoholic beverages. 

OPINION NO. 71-091 

Syllabus: 

2-314 

When a petition for annexation of an area adjacent to a rnun~c~
pality is presented to a board of county commissioners for consid
eration and the board finds after investigation that the petition 
does not contain the signatures of a majority of the landowners in 
the area proposed to be annexed, the board has the authority to 
grant a 30-day extension to the agent for the petitioners within 
which to amend the petition by deleting some of the area involved so 
that, when amended, it will contain the signatures of a majority of 
landowners in the remaining area. 

To: Edward D. Mosser, Harrison County Pros. Atty., Cadiz, Ohio 
By: William J. Brown, Attorney General, December 20, 1971 

Your request for my opinion may be summarized as follows: 

When a petition for annexation of an area ad
jacent to a municipality is presented to the board 
of county commissioners for consideration and the 
board finds after investigation that the petition 
does not contain the signatures of a majority of the 
landowners in the area proposed to be annexed, does 
the board then have the authority to grant an ex
tension of time of thirty days to the agent for the 
petitioners, to amend the petition by deleting some 
of the aroa involved so that the petition, when 
amended, will contain the signatures of a majority 
of landowners in the remaining area? 

The annexation of territory to municipal corporations is con
trolled by Chapter 709, Revised Code, and Section 709.032, Revised 
Code, reads in pertinent part as follows: 

"The petition may be amended without further 
notice by leave of the county commissioners with 
the consent of the agent for the petitioners where 
such amendment does not add to the territory ern
braced in the original petition. If any amendment 
is permitted, whereby territory not before ern
braced is added, the board shall appoint another 
time for the hearing of which notice shall be given 
as specified in section 709.031 of the Revised Code." 

While neither the courts nor my predecessors have been asked 
to interpret this particular Section, it would appear on its face 
to provide the answer to your question. It gives the board of 
county commissioners power to grant leave to amend a citizens' 
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petition for annexation without further notice and hearing, except 
where the amendment is designed to add to the territory embraced 
in the original petition. It follows-that the board has the power 
to grant an amendment which is designed simply to subtract from the 
original territory. 

The general question of amendment to petitions for annexation 
has been considered in two cases. In Shugars v. ~1illiams, 50 Ohio 
St. 297 (1893), the Court upheld an order of a board of commis
sioners'. granting leave to amend an annexation petition filed by a 
municipality. In that case, as here, the petition to amend sought 
to subtract from, rather than add to, the territory described in 
the original petition. 50 Ohio St. at pgges 298, 304. And in 
that case, as here, the controlling statute required a further hear
ing on a petition to amend only when leave was sought to include 
additional territory. 50 Ohio St. at page 302. And in Dabkowski 
v. Baumann, 175 Ohio St. 89, at pages 90, 94-96 (1963), the Court 
again upheld the power of the board to permit an amendment which 
excluded a part of the territory originally sought to be annexed by 
the petition. 

Since both the case law and Section 709.032, supra, recognize 
the authority of the board of county commissioners to grant, without 
further notice, an amendment which deletes territory from the 
original petition, I must conclude that in this case the board 
has the authority to grant leave to amend the petition for annex
ation. It may be contended that there will be instances in which 
this will defeat the intent of the original signers of the peti
tion, since their signatures were obtained on the understanding 
that a larger area was to be annexed. But the rights of such 
signers are protected by the fact that the statute requires the con
sent of their authorized agent before the board of county commission
ers may allow an amendment deleting territory from the original pe
tition. I conclude that the statute specifically requires notice 
and a further hearing only in the case of amendments which add ter
ritory to that described in the original petition. 

In specific answer to your question it is my opinion, and you 
are so advised, that when a petition for annexation of an area ad
jacent to a municipality is presented to a board of county comis
sioners for consideration and the board finds after investigation 
that the petition does not contain the signatures of a majority of 
the landowners in the area proposed to be annexed, the board has 
the authority to grant a 30-day extension to the agent for the pe
tioners within which to amend the petition by deleting some of the 
area involved so that, when amended, it will contain the signatures 
of a majority of the landowners in the remaining area. 
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OPINION NO. 71-092 

Syllabus: 

1. A board of county coMMissioners May not enter into a contract 
for services in analyzing-, appraising, ~nd maldng recorrenO.at · ons as 
to future needs of the county unless there is specific statutory anthor
ity for such a contract. 

2. Under Section 307. 85, Revised Code, a board of county col!'.r.\is
sioners may enter into a contract for a survey analysis to evaluate 
their local law enforce~ent program so long as such analysis is reason
ably related to the establishment and operation of the program proposed 
by the Ornibus Crime Control and Safe Streets Act of 1968 (p. L. 90-351, 
82 Stat. 197). 

To: Bruce L. Newman, Director, Dept. of Urban Affairs, Columbus, Ohio 
By: William J. Brown, Attorney General, December 29, 1971 

I am in receipt of a request froM your Department askinq my opinion 
as to whether a hoarcl of r:oun·ty corMissioners l!as authority "to or.ter 
into contracts for servic8s in analyzins, anpraisinq, and Making recom
me;1dations as to future needs of the county." Your letter states that 
you are particularly interested in Section 307.85, Revised Code, which 
gives the boarcJ. of county corris[1ioners pov:er to cooperate .,,ith other 
agencies in fe(1eral programs. Since the c:ruestion vou present involves 
a survev ana:_vsis of a county laF e:1forcell'.en1: syste7' under the TJ:rovi
sions of the Ornibus Crime Control an0. Safe Streets ~ct of 1968 (P. L. 
90-:151, 82 Stat. 197), the scope of this onin.i.on 'i-rill be liritea to that 
program. 

A.s you are a"ar8, a boan1 of countv cm Pissioners r.1ay not enter into 
a contract for se:cvic2s i:: analyzinc•, ::n--pra.isi:!g, and nakinq recoP"rr·enc:a
tions DS to future need3 nf the countv where there is no statutory 
authority for such ~ cor.t:.ract" On:i_nion i:o. 70-00 3, On in ions of tfw 
Attorney General for 1970; Oninion 'No. 2c~:7, Opinions of the Attorney 
General for 1931; r,orr~ar. v, Heuck, 41 Ohio App. 453 (1931). The board 
of county cor.nissione;rs-are-·~tc~l 11-!ith limlted pm'lers ana may col"'r•it 
the r.ountv only to ';;nch transactions as are exnressly authorized by 
statute. !3oard of Conntv Cor1Missior.ers v. Gates, 83 ')hio St. 19 (1910); 
S·tate v. Hanni~q, 95 Ohio Sto 97 (1916). ll.s stated bv one of !'1Y 
--d- • () ' • -i O'\r·()7 . pre ecessors 1n . TJJ.nl.on : .o. .<.•:1 -· , supr?.: 

,.T!-:e countv corrissiono;rs are not a:1alo-cous to a City 
Counci~ or the s~<1.te r.~"neral ~-.,s~~Iobly .. - they do not have general 
l'"qislntivc no•:,rerg - anr.~ their adrinist:ocative functions are, as 
Previo1'o;ly set forth, such only as arC' conferrer by statute to
<::<ether uith those ~10cessaril~' irmlied as inci0ent thm::•~to. 

::'I'hongh this ~u.rvey [for ne\•' systen~s cnri layout of countv 
offices] by expc.;rts ''ay be for a ···ost laue' able n:.xrpose. the 
cn'.:~sti::>n rer·c'.ins, N'··.eth3r or not the cor··r<issior.ers have the 
ooHc~r to effectuate such ournose. It is a le.gal pur~ose, no~ a 
l"!ni!able nur,os~, that justifies an e:!:rr~nci-ture of. the t<!.:~payer.:.' 
money .. ,. 
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In order to detcrrrine tl:(? no"·2r. of t.;1e b'">a::::'! of county col'lr.'i1:sionern. 
therefore. r.lose eY~flli;~ation an( :-:trict ac'.he:enc<:! I"Ust .1::-e given to t~~ 
'()articular statutory grant. One s•1ch grant appears in Sect.o.on 307.85, 
~, to ~1hich your letter refers. That Section reads as foll0\-1S: 

"The board of county COJ;1missioners of any county may par
ti~inate in, ~ive financial assistance to, and cooperate with 
other agencies or organizations, either private or governnental, 
in establishing and operating any federal program enacted prior 
to or after J.\ugust 23, 1965 by the congress of the United 
States, and for such purpose may adopt any procedures and take 
~ny action not prohibited by the constitution of Ohio nor in 
conflict with the law of this state." 

Fror this section the board of county com~issioners derive the author
ity '·to participate in, give financial assistance to, and cooPerate 
\-lith'. private orcranizations in ec;tablishina and O!:>erating a Federal 
prograR. 

'!'he Federal progran inclt,decl here, the ''Omnibus Crh1e Control and 
Safe Streets Act of 1968c (P. L. 90-351, 82 Stat. 197), was enacted by 
Congress .. 

"[t]o assist state and local governnents in reducing the 
incidence of crime, to increase the effectiveness, fairness, 
and coordination of la\-1 enforcement and crininal justice 
syster.s at all levels of government, and for other purposes.'· 

Section 201 of the 1\.ct describes the purpose of the Feceral grants as 
follo11s: 

"It is the purpose of this part to encourac:e States and 
units of gen.o;ri1.l local governrent to preoare and ac:lo?t con
prehensive la-v1 enforcement plans basec1 on their evaluation 
of State and local problems of la'l'1 enforcement." (Emphasis 
added.) 

Sections 202 through 20S and 301 th=ough 303 provi~e for the establish
ment of state planning agenr.ies, for the prepa~ation of comprehensive 
state plans for la'l'r enforcement, and for the a'•rard of Federal grants 
U)')on approval of such plans. Section 304 provides that the states may 
disburse such func'.s to local aovernrei".tal units in accordance 'Vlith the 
purposes of the Act, and Section 3e5 proviues that, if a state fails to 
set u~ a plan in accordance with the Act, local governmental units 
Hiti1in the state !·tay obtain c;rants C'irectly from the Federal government. 
Such a planning agency has, of course, been set up in Ohio as a branch 
of your Denartment. 

In the light of the general purpose and the specific provisions of 
the Federal Act, I think it clear that a stuc1.y to deternine the future 
needs of a county in the area of law enforcement is "ital to the oPera
tion of the Federal prograr1. Consequently, Section 307.85, supra, must 
be interpreted as allo"Ting the county comrrissioners to enter into con
tracts providing for an evaluation of their local law enforce~ent 
requirenents. See OtJinion I!o. 6S-0'18, O::>inions of the ll.ttorney General 
for 1968. 

In specific ans\·Ter to your question it is my opinion, and you are 
so advised, that: 

1. A boarc\ of county COI'i'missioners may not enter into a contract 
for services in analyzin~, appraising, an~ making recommendations as to 
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future needs of the county unless there is specific statutory authority 
for sucl1 a contract. 

2. Under Section 307.85, Revisec\ Co<le, a board of county COJTIJ!tis
sioners may enter into a contract for a survey analysis to evaluate 
their local la'" enforcement prograJ!\ so lon<? as such analysis is reason
ably relateQ to the establishMent and operation of the program proposed 
by the ~nibus CriBe Control and Safe Streets Act of 1968 (P. L. 90-351, 
82 Stat. 197). 

OPINION NO. 71-093 

Syllabus: 

1. The Phrase "active pay status", as used in Section 325.19, 
Revised Code, means being on the county Payroll. 

2. When a county employee is tardy, or is ill but out of sick 
leave, the appointing authority is not permitted under Section 325.19, 
Revised Code, to reduce the amount of vacation time which the employee 
accumulates for the period in which the tardiness or absence occurs. 

To: Lee Co Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: William J. Brown, Attorney General, December 30, 1971 

You have requested my opinion as to whether, undeL certain circum
stances, Section 325.19, Revised Code, permits an appointing authority 
in your county to reduce the amount of vacation tine accrued by county 
employees. Your letter reads in part as follo\'rs: 

"It has been the policy of one of the appointing author
ities in this County, when an employee is late for ,.,ork or is 
ill, but out of sick leave, to 'reduce the amount of vacation 
time that the employee accumulates for the period in which 
this lateness or absence occurs'. The vacation time accumu
lated for the pay period is reduced by the proport.i.on \•Thich 
the late time or absence bears to the eighty hour standard pay 
period. 

"Your opinion is requested as to whether this practice is 
permitted by Section 325.19 of the Ohio Revised Code, and as 
to the meaning of the phrase 'active pay status' as used in 
Section 325.19. 

"l'Je have noted that you have previously ruled that 
vacation leave credit may not be earned during a period of 
military leave of absence, during \'Jhich an employee would not 
be on the payroll. 1963 OAG No. 3518. The Department of 
State Personnel, in its Supplement No. 1 to Memo No. 3C, 
dated February 12, 1971, has taken the view that when an em
ployee is not on the payroll he is not in active pay status 
[and also] when he has been removed, at the direction of the 
appointing authority, because he is on military leave, unpaid 
leavt of absence, or on some other form of unpaid absence. 
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Therefore, we have assumed that 'active pay status' means 
being on the payroll. tole can find nothing in the Ohio Revised 
Code to indicate that vacation time accrues according to the 
amount of time that the employee works during a pay period, in 
contrast to the provision for sick leave found in Section 
143.29, which directly relates the amount accured to hours of 
service." 

The pertinent part of the statute, Section 325.19, supra, reads as 
follows: 

"Each full-time employee in the several offices and 
departments of the county service, including full-time hourly
rate erployees, after service of one year, is e~~itled durin~ 
eac~ year thereaft:er, to t\-10 calenL:.ar- "1eeks, excluding legal· 
holic'l.ays of vacation leave ,.,i th full pay. * * * Such vacco.':ion 
leave shall accrue to the employee unoi1. each successive annual 
recurrence of the anniversary :~ate of his er~plovment provided, 
the anniversary date ~ay be ~eferre1 because of-periods of tine 
\-lhich the erooloyee is net in c..cti ve :oay status. * * *" 

It is clear that this Section nrovi~cs that, at the end of each 
full y8ar during ,.1hich a county enployee he>·-: baen in active pay status, 
he is entitled to a specified arount of accruer! v~cation leave Nith 
full pay, and that he coes not accrue such leave C:uring ryeriods \-Then he 
is not in active nay status. 0ne of rn.y pre'.~ecessors so interpreted the 
Sect~on in co.n Opinion to \-!hich you refer, Ooinion l~o. 3519, ')pinions of 
-t:he Jl_ttorney General for 1963. It was t!"lere h(?ld t:1 ·.t a state or county 
e,.,-ployee, '''ho is on lci1.ve of absence Hi thout pay because of service in 
the Jl_rr.-tel~ Forces, is not in active pay status and does not accrue vaca
tion leave nnc}er Section 325.19, supra. r·:y pre1ecessor was careful to 
!)Oint out, hm1ever, that, U11<"~er the special Drnvision of Section 
:;923. OS, Revised Code, a state or county er-J:)lcyee r.ay be on leave of 
absence on field training or nilitary service for a period of 31 days 
\·lithout loss of nay. In such a case the employee rer::ains in active pay 
status and Fay accrue vacation leave unc.er Section 325.19, supra. If 
the enployee's military duty is not to exceed 31 days he is entitled to 
leave of absence wit~out loss of pay and rer.ains in active pay status; 
if his rdli tary leave of absence exceeds 31 cays he is not in active 
pay status. I agree, therefore, Hith your conclusion that active pay 
status" means being on the county payroll. 

I can find no statutory authority for the practice of reducing the 
ar.ount of vacation tire accrued by an e!"PJ.0yee in active pay status be
cause of tardiness, or because he is ill and has no remaining sick 
:eave. Under Section 325.19, suora, the emolovee is entitled to a 
specified arrount of vacation l~at the conclusion of each year he 
serves in active oay status. Furthernore. it :'las been.held by one of 
ny ~rececessors that the emnloyee is entitled to a oro-rated portion of 
his vacation leave for the current year if he is seoaratec from service 
he fore the close of that year. Ooinion ilo. 6(:6, Ooinions of the 
!ttorney r,eneral for 1963: But there is no provisicn for depriving an 
er..ployee of leave to \-T!1ich he has already become entitled. · 

On the other hand, the Rcviseu Code nrovides o~her means for deal
i:HJ with an ermlovee t·1ho is incor.petent or t11ho neglects his duty. He 
is s~:ject to a reduction in pay, to suspension, or to removal. 
f3e~tion 1113. 27, Revised Code, provides in pertinent part as follo\·Js ~ 

The tenure of every officer or eroloyee in the classified 
t=:ei:vico of the otate and the counties, cities, city healt~ 
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districts, general health districts, and city school districts 
thereof, holding a pcsitior. under sections 143.01 to 143.48, 
inclusive, of the Revised Code, shall be during good behavior 
and efficient service and no such officer or erployee shall be 
reduced in pay or position, sus~ended, or re~oved, e~c2ot for 
incoll'petency, inefficiency, dishonesty, drunkenness:;, ir.l'loral 
conduct, insubordination. diRcourteous treatment of the public, 
neglect of duty, violation of such sections or the rules of the 
~irector of state nersonnel or the cor.mission, or any other 
failure of good behavior, or any other acts of r.isfeasance, 
malfeasance, or nonfeasance in office." 

The l\r1ministrative Rules of the Director of State Personnel, in 
im:ole:r-:entation of this statutory authority, r-~l<e provision for treatment 
of an hab5.tual absentee. Section PL-:2 5-03 provi'}es as follc•Js; 

"Jinv er.ployee in the classifiec service 1··ho Absents 
hir.self from c.u.ty habitually o!: for three or r1ore successive 
duty days, \'Ti thout leave and \'!i thout notice to his superior 
officer of the reason for such absence reay be subject to re
moval for neqlect of duty under provisions of Section 143.27, 
Revised Code. 

"This rule does not reguire an appointing authority to 
initiate renoval action if he C.etermines it unwarranted nor 
does it nreclude rerroval action for a shorter ocrio& of 
absence if the absence is of sufficient seriousness." 

The Rules also provide for the case of an employee ¥ho is incapaci
tc.>.ted and has exl,austed his sict: leave,. Section PL-~5-02 ryrovides in 
pertinent part as follo••'S; 

"!·Jhen an ernlovee becomes ohvsicallv incanacitated for the 
nerforrr.ance of the- duties of hls. !'losition, the appoint'n9' author
ity IT'.ay, at the rec:ruest of such erployee and \'lith the consent of 
the :Jirector of State Personnel.- transfer him to a vacant 
Position of lm1e:~ grade 1·7hich he has the ability to fill. 

"T,.Jhen an enPloyee becores physically incaoaci tated for the 
r.>crfor!"·<:mce of the duties of his oosition and does not reauest 
·transfer to a position of lo1-1er grade,. or is physically incapaci
tated for the ~erfo~ar.ce of the euties of any position, he 
shall receive n. 'Disability Leave,' o.rovided his di:;ability 
continues beyonc1. his accumulate6. sick leave riqhts and provLled 
the procec.ure establishe(, in this rule is folloNer~." 

}\nd Section PL-26-04 provides as follo11s: 

"If illness or disability continues past the time covered 
by earned sick leave, the employee shalr'.be either granted a 
leave of absence in accordance with PL-21-03 or given a disabil
ity leave in accorda:1ce 1-:ith PL-25-02. If a leave of absence is 
granteci and illness or disability continues past expiration of 
the leave.. a r'.isabili ty leave shall then be granted.·· 

See State, ex rel. Sornf".ers v. DePartment of Hiqhi!Jays, 174 Ohio St. 569 
(1963) ~ State ex rel. :r~aMb v. SI·Jisher, 112 Ohio St. 707 (1925). 

In vieN of the foregoing, I conclude that the amount of vacation 
time a county employee accUI'1ulates cannot be reduced in relation to hours 
missed because of tardiness or because of illness not charged off against 
sick leave. 
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In specific answer to your questions it is my opinion, and you are 
so aC.vised, that: 

1. The phrase "active pay status", as usee. in Section 325.19, 
'1.eviseC: Code, Fteans being on the county payroll. 

2. Hhen a county et:'.ployee is tardy, or is ill but out of sick 
leave, the appointing authority is not permitted under Section 325.19, 
~evised CoC.e, to reduce th8 amount of vacation time \o!hich the employee 
accUt:'ulates for the period in which the tardiness or absence occurs. 

OPINION NO. 71-094 

Syllabus: 

1. A lessee of State school lands, who has made substantial im
provenents, who reauests that an apnraisal l:le !"'acl.e '.ri th a vievJ to 
purchase of the la~ds nnder the seconn paragrarh of Sec~ion 501.08, 
~evised Code, anc1 vho therenf·ter t·-'i t:1draNs his re<7uest for the appraisal 
prior to receiving an offer frN'l the Aucli tor of State, h tS no )')resent 
right to purchase the lands since the statutory basis for an offer by 
the Jl.udi tor of State has been rerooved. 

2. Even if the ~uclitor's offer to sell State school l~ncs to a 
lessee 1mder the second paragranh of Section 501.08, ~evised Code, re
mains open after the request for an appraisal has b0en withdrawn, the 
offer reMains open only for a reasonable time, not to exceed 60 days. 

To: Joseph T. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, January 3, 1972 

Your requec;t for my opinion poses the follm·ling question : 

"Does the leso:;ee (c·Jillow Point) /1ave a right to purchase 
t!1e school land located in ':argarettCJ. Tn'irnshin, Erie County, 
under the provisions of Section 501. 08? '· · 

Prior to March 1, 1803, ~.yhen Ohio becane the seventeenth state of 
the Union, Congress had reserved certain lanrls in the i'!orthtvest Terri
tc~y for the use of the schools and the support of religion within the 
states to he thereafter established in that Territory. In 196G Congress 
permitted Ohio to sell all such lands \·rithin tt:e State for the support 
of 01.tblic education. See Section 501.14, Revised Code. 

I;1 1969, pursuant to this Congressional permission, the General 
1\sserbly enacted a revision of Chapter 501, Revised Code, \'lhich provides 
for the present day r:anagement of the school and rr.inisterial lands in 
Ohio. The Auditor of State, by virtue of his office, is the State . 
Supervisor of all school and mini~terial lands. Section 501.01, Revised 
Cooe, provides as follovrs: 

"By virtue of his office, the auditor of state shall be 
the state suPervisor and shall havP. general charqe of and 
supervision over the lands appropriated by co;1gress for the 
support of schools and purposes of religion. He shall main
tain a journal in ~·1hich' he shall er.ter his proceedings." 
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The Auditor is chargee! with the enforceoent of all laus relating to 
the school and ministerial lands. Section 501.02, Revised Code, provic;.es 
as follO"I'lS: 

"The auditor of state, as the state supervisor of lands 
appropriated by congress for the support of schools or for 
ministerial purposes, shall see that the la\'TS relating to 
such lands are faithfully executed. He may bring and prose
cute an action, in the name of the state, to enforce any 
lease upon such lands, to restrain the illegal use of such 
lands or the commission of 1'raste, to recover damages arising 
out of the cormission of such waste, or may brina ~ny action that 
is othenrise necessary to enforce such laws. Such action shall 
be coJ!li!lenced in the county wherein the land or a n:ajor portion 
thereof is situated." 

Ti.e r.ene:!:Rl ll.ssemblv provided that all schcol and. rr·inist~rial li'lnds 
be ~old or disnosed of and the proceeds used for public education. 
Section 501.14, sunra. If the total value of. all such lands credite.:t to 
a school district is less than $50,000. the .lluditor is to disnose of t'.ern 
hi~self. If the value is in excess of $5~,000, different pro~edures are 
provided by Sections 501.04 and 501.041, R~vised Code. Section SJ1.04, 
~, provides as follo~<~s: 

"The auditor of state, as the state eupervisor of landA 
apnropriated by conqress for the ~uonort of school~ and win
isterial nurnoses, shall sell or disnose of such lands as 
-orovic7ed in this section. T"oneys, r.':)ceiv:::cl fror: their sale 
or disrn'lition, annual rentals fran leases that have not yet 
expired, and all funds held by the state frorn the prior sale 
or disposition of these lands and interest thereon shall be 
paid into the school district deposit fund, except that lands 
and funds to the credit of a school ~istrict under the terFs 
of the orig-inal gra:tt, and which are in e:~cess of fifty 
th01.mand dollar.s b-2lono to the school district ctnd shall be 
used ir. accordan:ce 1·dth the orovisions of lat·' hereafter 
established by the general asseP'.bly. If the total value of 
the lands credi tee'. to A school district under th0 terr.s of 
the original grant exceeds fifty thousand dollars, as 
deteiT1.ined bv deoartrent of public t·mrl:s appraisal conducted 
by at least tlfro clisintcrestec1 appraisers, the la:1ds or any 
cart thereof sh~ll he sold 11non snccific authorization of 
the general assembly or in the ~anne~ set forth in section 
501.041 [501.04.1] of the ~cvised Code. rn the event the sale 
of such lands has not heen authorized and the leasn or leases 
thereon 8Xpire, thf' ".uc"!i tor of state is a:.1thorized t" rene\V' 
or lease ane'l!r such land for neriods not to exceed tvro years. 
Lands a~d funds in excess of fiftv thousand c:\ollars to the 
cre3it of any schoc.l district under the terms of the original 
'}::ant sh~lll l~e 2dninistered by the c:.ur\itcr of state, as the 
state supervisor, and shall 1:-e investecl 11y the coT'lLlissioners 
of the sinl~ing fund. All procecCl.s earner1 :Fro?' the investment 
of these funO.s durina ez>.c;1 fiscal year sho:J.ll be creG.i ted to 
the aPpropriate school district and naid to the school district 
within sixty days after the cloq8 of thdt fiscal year.• 

ll..nc Section 501.041 ,. supra,. provid(!s in pe ·tinent part as follm-.•s: 

If the tot.al value of the school a.nd ministerial lands 
cre,).i tee"\ to a school eli strict nnder the terre; of an original 
grant exceeds ~ifty thousand dollars, the l~nds ~ay be sold 
by a diveqti tnre co: '::>'i tte~ consisting of five r-.er··rers, inr.:lud-· 
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in(T tPo n•emhe:.:-s chosen t.v t!>c noar.r1 of cnucc>tion of th~ school 
district whic~ would receiv~ re·~nue fron the sale of sue~ 
land; t!v~ auditor of stat;~ 0r his reu:~eser>tativcs or, if tt-·o 
school distr.icts r8ceive rsv2.;--uec; f.ro-;1 tl:e s"'lc of such lan'1, 
one :r.el".ber chosen :)y the board of -:ri>Jr.at.i.or, cf each di!';trict: 
the <lirector of rmblir:: >.•!crks or ~is repre:c:;e;rtative; aP.d Of'e 
~ember chosen ~v t~e legislative authoritv of the wunicinal 
corporation or townshin in which the lands lie or, if the 
lanas lie in unincorporc>.ted terri tory, by t!1e boc>.rd of 
tr•1stees of th2 to~·m<:::hiT.l in '<lhich the lands lie, or, if the 
lands lie in t•.~o or r-o:ce rr.unici-r.nl cor,..,oratio:'1s, to•·mships, 
or rrtmici!='al corporations and tm-mships, ~·y the bo.-:.rd nf county 
COil'l!'issioners. The Cl.i vesti ture col"Tri ttec ;·.ay !';ell the lands 
or any parts thereof or interests therein, unon affir~·C>.tive 
vote bv at least .four !llembers, at pu:Clic auction or by the 
rcceini of sealed hids in the ~anner provided in ~ections 
501.06,. 501.07, a~cl 501.08 of th2 Revised Code, or at 
Private sale, negotiate~ hy the committee wit~ any prospec
tive huyer. No land r part therecf I or ir.terest tl1erein 
shall be sold for less than its value as appraised by the 
department of public vorks. * * *' 

The school and ll'inisterial laads ad8inistererl by t~e Auditor are divi~ed 
into three classes by Section 501.06, ~evise~ Co~e, which crovi~es as 
follO\•IS: 

"Lands appropriated by congress for ths support of schools 
and ~inisterial purposes and admini~tered by the auditor of 
state include the follO\•!ino: 

"(7\) L<mus on \·!hich the .lease !1as e'<:nired or 11-1ill ex:>ire 
after a perioc1. of 'cins, not to excee(1 t,·,entv v2a.rs after 
January 1, 1970; 

"(B) Lands on which the lease is determined to be for a 
p~riod of time as defined in divisio~ (A) of this section and 
where substantial irrproverrents ;1ave been added at the expense 
of the lessee; 

''(C) La11ds leased for ninety-nine yea.rs, rene•·•a.ble for
ever, or leases which h~ve been renewed for a like term.• 

Lanrls,t'l'hic~ fall into tl1e classification provided in Section 'l01.06 
(71.), supra, May be sold at onblic auction or bv re<:::eiPt of senlec bids, 
provided that a satisfactorv apnrai'5al is receiver'!. ancl. ;;.n offer made in 
conforrnity with stAtutory r~nuirements. Section 501.07, Revised Code, 
provides as follo':'S: · 

"Lands defined in division (A) o£ 3cction 501.06 of the 
Revised Code shall continue to be leasec.\ under the terf".S 
granted until such t i.!l'e as t.i1e. lease mav expire. At. the time 
of expiration, subje:ct to section 501.0~ of the Revised Code, 
the land shall be offered for sale by public auction or by 
the receipt of sealed bids with the sale awarded by the 
auditor of state to the hi<Jhest bidder. rrior to the o.Ffer
ing of these lands for sale, the cepartment of public ''Jorks 
shall have an appraisal l71a<le of these lands by at leaPt t1110 
disinterested appraisers. Notification of the sRle of these 
lands, including the ~inerals in or nn these or other lands 
shall be advertis-::!d at least once a Neek for t'IWO consecutiv~ 
weeks in a ne~orspa-oer of gene.ral circulation in the countv in 
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which the land is located. No bids shall be accented for 
less than the ?.ppraised value of the land." 

2-324 

As to those lands, ho•-'ever, u!)cn \·lhich the lessee has made substan
tial i8Drovements an~ vhich fall into the classification under Section 
501.06 (B), supra, a different nrocedure is provided. Section 501.08, 
"Revised Code, provides as follo~;<::: 

"Lands ~efined in division (B) of section 501.06 of 
the neviseu Code shall b2 sold, subject to section 501.04 
of the Reviser1 Code, as provided in this section. Substan
tial i:norov?r.<ents ar1ded at t!1e cxnense of the lessee sltall 
not be considered as a part of the land to be arynraised or 
sol<i. Appraisal l::v at le;'lst hro clisint.~res1::!d aopraisers 
undertaken by the dcpartrr-ent of public vrorks s'lall consist 
of the land offe~er' for sale,. nlus any i,...·":>rovel'lents under
taken by the stcot2 supervisor of la!1ds ao~ropriatefl by 
congress for the support of schools and ministeriCl.l nurtJoses 
or his pre0.ecessor in t}:e supervision of the l,nds at 
thei.r expense. -:c·lle lessee shall haw:: first o>:>tion to pur
chase the land at the aooraised a~ount. If the lessee does 
not pnrchase the land •·;i thin sixty (lays of '::he of fer J"'ade by 
the state sunervisor the prooerty shall be sold as Ylrovidccl 
in secti0n 501.07 of the Revise~ Code. 

"The lessee of land upon which a l9ase has not as.vet 
ex.oired !l'cay request that an arrraisa~- ":le mac:le of t!lat l~nd 
by the departrr.ent of public •tlorl's prior to e::o:piration of 
the lease. The lessee nav accent an offer nf the state suoer
visor of the appraisec1 vaiue of' the lnn-:1 a;1d agree to our
case the land iPlT~ediately. tln!".sr such circu!'1.stances, the 
lease shall be c<mcellcr1 upnn the lessee's payf'lent of the 
purchase price and the lessee shall receive a deed in fee 
s imole to the pronerty. •· 

It is rn?-.nifest fro!" tlle ab-::-ve statutes ~_:hat it t·•as the intent of 
the (:(meral Assonblv that the nroceeiJ.s fror. the sale of the school and 
!'1inisterial lands rc,uC't be c'evote<i to tl;e sunocrt of the public school 
syste~ of the State. Sections 501.0~ and 501.11, sunra. It is like
uise clei\r. that thG ;11_udi torr i\S ~.he State Supe!"visor of the school anCI. 
r.,inistf:!rial lands, is cl-tarqeri Hi tl~ the rh~ty -;-.,~ seeing to it that the 
intent of the General Asse!'1bly is faithfully carried out, and that he 
r.1co_y takE. any action :1eccssary tc enforce th.:! orovisions of Cha?tcr 501, 
Reviser'l. Code. Section 501.0::', suora. 'rhe careful c.etail Nith ~-1hich 
the Gener'il l-\.ssenbly :.pelleO. out th-2 Provisions for ·the sale of the 
various classifications of the:! f>c!1ool and ministerial lands is ample 
evic.:'ence of its inte!1t thaf: 'che nublic sc!1ool svsten of the State re
ceive full value fro!1' the sales of tl1e lands originally aoproprio?.ted 
9y Conqress =or the sup~ort of the schools. 

'Ihe files ~!h.i.ch you !1avc nar'e available to J'T1e sho~-· that the !!illm-; 
"oint Club is tl:.e lessee of c2rt<1in school lands -t:or a terr'"' runninC' 
freD ,January 1, 1957 1 to ')ece:;:ber 31, 1<:17/:. C'n Nover,ber 14, 1;}69,.the 
secretary-treasurer of tl:e Clt1b requested that the Dep~rtment of Pn~lic 
1tiorks ur.dertake an a':"'!Jraisal of t;1e li'lne nursuant to 8-:?ct '.on 501.03, 
sunri'l.. The t\-10 appraisers appointed by the iJ.~pc>.rt1'ent of Public Works 
subr.~i tted a r~port on February 27, 1970, listing the fair market value 
as $15,280. This was rejected by the D~~art~ent as unsatisfactory. On 
!:>ece!Tilier 28, 1970, the sa1:1e th•o aonraisers turaec1 in a ne\,, report list
ing the fair market v?..lue as $34,000. The [Jepartm~n',: of Public ~'Jerks 
forwarded this report to your predecessor. On January 6, 1971, your 
J?redecessor Prete to the secretary-treasurer of the Cl11b to the effect 
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that the Club could nurchase the la~d fer $34,000 at any ti~e orior to 
the terJTiination of its lease. On that save d<ly, ho\-H~ver, the 5er:retary
treasurer of the Club 1·1r0te the follouing letter t::> your predecessor: 

"Having received no fornal notification of th- aporaisal 
of the ':JilloP Point property locateil. in Hargaretta Tmrnshi:o, 
Frie County, o:1io as reouestec, please re9ard this le~ter as 
notifi.cation to uithdra1t1 other requests for an appraisal for 
ths: p:1rchase ~~:rsua.r.t to Section 501.0 8, '?.evisecl. Code. 

This requ~st \·'as rn.ac1.e to !'lr. J>.lfred C. Gieno~tl, Di ,-ector 
of Public ~,Torks, under the date of Noveraber 14, 1959, T!'ore 
than thirteen months ago and up to the present tine, 1·!c hnve 
not been officially notified of any action given it. 

"We ~ill continue under our nresent lease which expires 
on December 31, 1972." 

ilothinC' furthe:c occurre·:~ t:ntil tile .cirst "eek of ,June 1971.. il.t 
that ti:ne the attornevs for the Club contacted the School anc1 Hinister
i~l LanGs Section af ~our office, state6 that they were ready to present 
2. checl: for $34, 0"•0, and recmes·i:e.:1 that a deed be nreoareo transferring 
the lancl to the Clnb. 'The c!·lGck has not beer. acceryted. 

The auestion is •.•hether the Club )")e>.s a nrc-sent right to r>urchase 
the land under the provisions of ~3ection 501.08, suDra. The t\-10 oara
graphs of that Section govern the sale of school lands uoo!1 \'lhich ·the 
lessee h«s made substantial inproveJTients. The first naragraph annlies 
i:1 instances in 111hich tt:e lease either has exnired, or is just about to 
expire. It obviously does not ."l.rmly here !'lincc at the ti:"1e ~he Club re
quested an appraisal its lea~e still 's~ over two years to rdn. T~e 
se~onrl rarat:ranh a?r:liPs 1·:here, as here, the lease has :1ot yet expirer1 .• 

I C!Eote ti1at ?aragra,-,h <wain fo:o: your t::o!1Venience; 

"'The lesso2 of lane upon which a lease has not as yet 
e~nired rav reoue~t that an annraisal be ~ade of that land 
by t~e den~rtr~nt of nuhlic ~~~ks nrior to expiration of 
t1te le?.se. T11e lessee nav accent an offer of the state 
suT'lervisor of the a:mraiseo vnlue of the land and agree to 
purchase the lan0. i. -;-:;:.;,c1. iatel v. Uncl.cr such circur.stances, 
the l8asc shall be canc•:!llec1 unon the l0ssee' s payr".ent of 
the nurchase nriee and the lessee shall receive ~ dec~ in fee 
si!r>n.le to the .. property.,. 

J'.,."" '<.'!s (tlre?ciy :'3-"~n no+::·~,·i, the C:c;•.erilJ. i'.r;sP-n;bly c-'\refully pre-:;cribetl 
e':; ::oncH<:i()nc; to hs obr.erved in the s?.>:!.·: of school Vm::s i•1 order to 
'"'~C\to.ct the birth rigl1ts of the pul:·lic school sys-tem in tl~.e S~ate of Ohio. 
'..'lt::-.!re !Hll~t, t.~1ere~ore,. !"';G r:;trict cor~o~.ia~ce '::1.t!1 -c:-.e SCCI')!"h~ paraqra:r:>h Of 
.<:~ctinn S~l.')~ 1 ~-~ i{ t:he la.n--1 is ·to he sa·I_,:"J to t1":c Club -~t th·:~ 

'">resent ti:· e. I!: is •·1·~l ~- J~·:co!;ni zr..r: t~v1t -'\ C0D·::ract., •·r!·•ich docs not co:·
>:>J.v wit::: ae>nlica))18 s '·.A.t'.'.tnrv nrovi!":i.o:r:s. i-, L1•r"'.l:i.d.. In ilell v. 
··~0le,..,hoPc Cn • .- 119 Ol..i.o ·;t. i::;·;. 152 (l?~S), Jn6ge Turner, spc;.•,J:in<:' for 
"the Cnur<:, sa ir[: 

•· It ~~ Cj ~~-~m~ni::eirv t.l~at no va1~id cn,~tr~r:t :nr.':- be r-:a<.~e 
coutrilrv to gtr>.tnt.G, anr: that vali<l, il.rplic,;.h!.0 ;,t~tutorv pro-
viqions nre parts nf Averv contract. ru~lic utilitv sc~vicc 
i-::1 t!"'!i~ s·:.:?:'.:.e 5.~ rer;,Jlatod by stat.utc e.nrl no t: 1Jf'.tr:tct fc~ 
;.c:-:-·:ic~ -:.FO.'f b~ m-'lde by a public ntili t:y CYC,·)rt as Frovioe<'l 
hy s-t:atute. * * * 

January 1972 Adv. Sheets 



OAG 71-094 ATTORNEY GENERAL 2-326 

153 Ohio St. <;53, 558 (1950). Ga.rlor.k v. Nc!"arland, 159 '~hio ~t •. '13?, 
545 (1953) i E. ll!ad •. Co. v. Per.k 1 161 Ol1io St. l, G-7, 9 (1954); Smith v . 
. Juillere.t 1 161 Oh:i.n s:.. 424, 430 (1954). Dnd.er the f·::tCt'5 a.s ou.tline6 -
above, I do :1ot b-ali eve th.:t t there has h.:;e;1 su:::h compJ.i~nce t<ri th the pro·· 
visions of: t)1e second pa.ragraph of. Section 501.08, '5upra, as would per~li t 
you to accept. the tenrlererl chP-ck anci to prcpar-2 a deed conveying t!:2 l?.ncl 
to t!1e Club. There ;>re at least b-?r rea~or.s for thi~ conclu5ion; 

1. The il,uditor of ~t{l.tC?, '0\S Supcrvi-gor of School Lanes, has no 
~.uthori tv to sell sucl: lr,nds, Hhen thev are ~~ill nn0.er a le~se ,~_1ich 
still has a sub'sta':lti~:J. amount c~ time' tc- nm. and \-;hen the lessee has 
;·.•ar."e suhstantial iDJprovements I unless there has been compliance ,.,it!1 ·the 
nrovisions o• ~-~ second para~rarh of Section 501.08, suora. The ~uditor 
ha'> no co.uthoritv to m<'l~~e aP offe>: to sell this land until ti1c less8c 
triggers the st~tutory proceeding by re7~asting an apnraisal of t~~ l~nd. 
In this case the Club :i\id request an appraisal on November 14, 1'369,. and 
vo•.1r nrc,Clecessor did rr.aJre an offer to sel1. the l<>.nc.l. ·to th8 Club on 
January 6, 1971. H011lever, prier to receipt of this offer, the Clu!-> 1vv1 
•·li thdra•·m H:-:; reouest for a'1 arr~i'l.isal, and har1 not if iecJ. your prerlecessor 
trlat it ~·70Ulc1 cont.i.nue its OC!':Upancy of the J.and under th12 existing lease 
Yonr. preC.eces~or 1 s off·~r \~as, theref~"re, ren:';er:::..-1 nuqatorv, since the 
statutory condition pre~edent to its valic,i tv ~·as no· lon,.,.er in existence. 

·2. 1:'-ut even if your preclecessor 1 s offer shol.'.ld be co:1sidered as 
sti~.l o•1tstanc1.ing after January 6, 1971, there •··as nev~r :my ti1T".elv 
acceptv.nce, and tt-,~ offer lapsed. Your pred.ecessor 1 s letter offer ~-1as 
never ;;>.n!::'·rered by the Club. l\Jothin<; he>.ppened for ~ix months until t:.1e 
a.ttorneys for ·the Club offered to present ""- chec!~ for ~'34 ,000 in ,June. 
It is t-?ell ~ettler1 that an offer must he accepted \•'i thin a reasonable 
ti~e. In Ward v. Board of Education, 36 Ohio App. 557, 560 (1930), the 
Court sai-:1: 

"* * * It is n primary rule that <>. oartv contr<'tctinrr 
by mail, * * * •·rhen nc.' t:ime liT'Iit i!J m21.dc for acceT'Jtance . 
of the contract, shall have a reasonable tine, acting 
therein \·ri th due ;~ilicence, l-'i t'··in \-!11 ·.ch to accent. * * * 1·' 

Some early cases have saicl that "an offer •.-dthout ti:nc givan for its 
acc8)1tanc8 must he accented irrn1euiately or not at all". Lonr\·1ort~.1 v. 
VitchelL 2!1 O!~io St. 3:::1, 142 (1375). It se.er·s perfectlv clcc.r that the 
law l·•ould not r>er•·'i t a les~.;~e 1 in a case of this sort, to ask for 21.n 
apprais"-'.J:. vea.rs bc:""0re t~_.,_c "X"liration ''ate of his lease, anC: theE delay 
acr:e'Otanc8 ()::': t!-:8 }\.1Jc~itor 1 s off:P.r in or.:lcr i:o ,.,_,t~rni'Ce \!hcther t~e lan0. 
\«'Ould appreciat~. I thin:;: tlle G:omeral ?\sse' blv'::: '.1se of a 60-•::CJ.v terr'. 
for t!1e off~;~ in the first narc>;::--raph of Ser:tim• 501.08, suo:r.a, sta.tes 
the OUterT'IOSt lin··i t for ':he life Of ~n offe::::- nn--"er t:.c second pztr.agraph. 

I·t is trne ·th:tt vou!: nreJcc•:::-:;gor inforr:-:ec t'K! Club that his off.;r 
~-,ould rem.ain onen until the e:<~piratir:m of the le2.s2, i'l perio~•- of alrost 
tl·-'o vee.rs. I thir.:: he •·•as cle.=.rlv mi.sta)~en, an6 t>c State, of course, 
c?nnot he estorreCl !Jy t 1:e r.~ist.=.ke.s of its a.gen+:s. 

In specific ansu"'r to yo•lr r<uestion it is ny oninion, anr.:. you are 
so advisee, that 

1. A lessee of 2tatc sc~ool lands, who has M<'t{e substantial i~
'(Jrovement:s, 1r'!1o re0uests that an a'Onrai"al be !'li":'le ._.,i t:1 a vic1-1 to pur
ch~s~ of the lan~s uc:2r the secon' ,araarapb of Section 501.08. ~evise~ 
Code, and Hho the::-s.:!f'i:.;r ,,,_i. thdra\·Tc. hi.s re0aest for the C:1'lDraisai orior 
to receiving an offe::- fror.· tl,e ,'\uc~.i tor of Stnte has :'.o p:c~scnt rig~t to 
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purchase the lanf.s since the statutory basis for an offer l::r the Auditor 
of State ha!'l been reT'Iovec-1 .• 

2. rven if the i->uditor's offer to S8ll Stat.c school lands to a 
lessee. un~er the secon<l parar;-raf1'h of Section 501.03, f<evis2J Cocle, re
nains opc:n. after the requ~st for an an>Jr<, i.sco.l t>.as been tqi thdrat:m, the 
offer re:,ains open only for a reasonable tirt1e, not to exceed 60 days. 
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