Syllabus:

OPINIONS

OF THE

ATTORNEY GENERAL

OPINION NO. 78-001

Jurisdiction over criminal violations of R.C. 3704.05
rests with the Court of Common Pleas, and may not be
conferred upon an inferior court by local rule.

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio
By: William J. Brown, Attorney General, January 6, 1978

I have before me your request for my opinion on the following question:

Where a violation of Revised Code 3704,05 occurs
within the corporate limits of a municipality, and in a
jurisdiction where the Court of Common Pleas by local
rule transfers all offenses other than felonies to the
appropriate Municipal Court, who is responsible for
prosecuting such eriminal actions?

Presently, all offenses other than felonies which are
committed within the corporate limits of a municipality
are prosecuted through that Municipal Law Department.
All felonies which are committed within the County are
prosecuted through the Office of the County Prosecutor
in Common Pleas Court. It appears that a non-felony
violation of 3704.05 ORC occurring within the
:orporate limits of a municipality would be without a
orum,

R.C. 3704.05 prohibits violations of the air pollution regulations established
by the Director of Environmental Protection. Criminal penalties for violation of
R.C. 3704.05 are established in R.C. 3704.99, which provides, in pertinent part, as

follows:

(A) Whoever violates division (A), (B), (C), (D), (E),
(P), or (G) of section 3704.05 of the Revised Code shall
be fined not more than ten thousand dollats . . .

{B) Whoever violates division (H) of section
3704.05 . . . shall be fined not more than twenty-
tive thousand dollars.

Significantly, there Is no provision for incarceration for violation of R.C. 3704.05,
but only fines as set forth above.

In a recent opinion I had occasion to consider R.C. 3704.05. 1977 Op. Att'y
Gen. No. 77-016. I concluded in that opinion that:

. « « county prosecuting attorneys can initiate and
prosecute criminal actions for violations of R.C.
3704.02, but are not empowered to bring civil actions to
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enforce that section. City attorneys, eity solicitors,
and city law directors are not authorized to initiate or
prosecute either ecriminal or elvil actions for violations
of R.C. 3704,05.

As discussed in the Opinion, this conclusion rested in part upon an unreported case
from the Court of Appeals in Miami County, State v. Supinger, Case No. 75 CA 9
and 10, (App. 1975).

The Supinger case was a prosecution brought in municipal court for violation
of R.C. 37'0%0'5&(6). On appes), the defendant argued that the municipal eourt
lacked jurisdiction over the subject matter, since a violation of R.C. 3704.05 was
not a misdemeanor. Under R.C. 1901.20 and R.C. 2931.04], the criminal jurisdiction
of municipal courts is limited to violations of municipal ordinances and state
misdemeanors. After consideration of R.C. 2901.02, the court concluded that the
offense deseribed in R.C, 3704.05 was neither a felony nor a misdemeanor, but an
"unclassified offense.,” Therefore, the municipal court lacked jurisdiction to hear
the action, and the conviction was reversed. Jurisdiction over a violation of R.C.
3704.05 thus belongs to the Court of Common Pleas as a court of general eriminal
jurisdiction. See R.C. 2931.03.

Under the local rule which you deseribe in your request, all "non-felony"
offenses are transferred to the municipal court. However, under Supinger, supra, a
municipal court lacks jurisdiction over such an offense. Thus, the issue presented is
whether the common pleas court has the authority to confer jurisdiction upon the
municipal court by local rule.

Under Ohio Const. art. IV, §1, the jurisdiction of the various courts is to be
determined by the General Assembly. Monroeville v. Ward, 27 Ohio St.2d 197 (1971).
While the various courts established by the General Assembly may establish local
rules to govern their particular jurisdictions, no local rule will be effective if it is
in conflict with a statute of general application. Grecian Gardens, Inc. v. Board of
Liquor Control, 2 Ohio App.2d 112 (1964).

Since the jurisdiction of a municipal court is established by statute, any local
rule in conflict with that statute would be ineffective. Grecian Garden, supra. In
fact, the Supreme Court, in Humphrys v. Putnam, 172 Ohio St. 456, 460 (1961), inade
the following observation regarding the application of its own rules.

It is fundamental, however, that courts have only such
jurisdietion as is conferred upon them by the
Constitution or by the Legislature acting within its
constitutional authority.  Jurisdiction may not be
assumed by a court by rule or by consent.

The issue in Humghrzs was whether an order of the court of appeals was a "final
order," but the basic premise for the court's decision was the language cited, supra.

Applying the rule in Humphrys to your question, it is apparent that the Court
of Common Pleas may not reﬁnqm'sh its jurisdiciton over R.C. 3704.05 criminal
prosecutions by local rule. Only the General Assembly possesses the power to so
act. Since jurisdiction over such prosecutions is limited to the Court of Common
Pleas, the responsibility for prosecuting alleged violations of R.C. 3704.05 rests
with the county prosecutor.

One further point deserves comment. The authority to prosecute for criminal
violations of R.C. 3704.05 is specifically conferred upon the Attorney General by
R.C. 3704.06. Such authority exists, however, only when the Director of
Environmental Protection requests the Attorney General to prosecute. County
Prosecutors appear to have broad discretion in this regard, since under R.C. 309.08
the County Prosecutor may prosecute any erime comritted in his county and need
not, therefore, await a request from the Director of Environmental Protection.
See, 1977 Op. Att'y Gen. No. 77-016, p. 2-53. :
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Aeccordingly, it is my opinion, and you are so advised that:

Jurisdietion over criminal violations of R.C. 3704.05
rests with the Court of Common Pleas, and may not be

econferred upon an inferior court by local rule.

OPINION NO. 78-002

Syllabus:

Pursuant to R.C. 124.39], an appointing authority may neither promulgate a
policy to provide cash payment for unused sick leave when an employee dies or
resigns prior to retirement nor actually make such payment to the employee or his
estate,

To: Lowell S. Petersen, Ottawa County Pros. Atty., Port Clinton, Ohio
By: William J. Brown, Attorney General, January 6, 1978

1 have before me your request for my opinion which states as follows:

Revised Code Section 124.391 provides for cash
payments to be made to an employee for unused sick
leave accumulated during service, at the time of
retirement, in accordance with the policy in effect by
the appointing authority. That Section makes no
specific reference to what happens to unused sick leave
if an employee dies or resigns his job before "retire-
ment" time.

I respectfully request your opinion whether or not an
appointing authority has power to promulgate a policy
providing cash payment for unused sick leave on death
of an employee or when an employee resigns prior to
retirement.

1 also request your opinion whether or not "at the time
of their retirement" as used in Revised Code Section
124.391 encompasses the situation where an employee
dies or resigns prior to retirement.

R.C. 124.391 states in pertinent part as follows:

All employees covered by R.C. 124.38 of the Revised
Code but not eligible for benefits under section 124.39
of the Revised Code, and those covered by section
3319.141 of the Revised Code, shall at the time of their
retirement receive pay for all or part of their unused
sick leave to the extent consistent with the poliey of
the appointing authority in effect.

An appointing authority may include in its policy a
requirement that an employee have a minimum number
of years service with the unit in order to be eligible for
a payment of unused sick leave. (Emphasis added.)

It is apparent that the retirement of an employee constitutes a condition
precedent to the receipt of payment for unused, accumulated sick leave. R.C.
124.391 does not authorize an appointing authority to vary such condition by means

April 1978 Adv. Sheets



OAG 78-003 ATTORNEY GENERAL 2-4

of promulgating a policy pursuant to that section. Therefore, the question to be
angwered is whether death or early resignation constitutes "retirement” for the
purpose of R.C. 124.391.

In 1974 Op. Att'y Gen. No. 74-044, I had occasion to discuss the meaning of
“retirement” as used in R.C. 124.39, which concerns the payment of unused
accumulated sick leave for state employees. In that opinion, I stated that:

Retirement specifically denotes the termination of
employment after a number of years of service accord-
ing to a formal procedure. To construe the statute as
authorizing the payment of accumulated sick leave
eredit upon the mere termination of employment, would
permit an unjustifiably broad application of the statute.

The use of the term "retirement® in R.C. 124.39 is in pari materia with its use
in R.C. 124.39l,. It cannot be said that death or early resignation constitute
", ., .the termination of employment after a number of years of service
aceording to a formal procedure.” Accordingly, I am constrained to say that the
phrase "at the time of their retirement" as used in R.C. 124.391 does not encompass
a situation wharein an employee dies or resigns prior to his retirement.

Therefore, it is my opinion, and you are so advised that, pursuant to R.C.
124.39), an appointing authority may neither promulgate a policy to provide eash
payment for unused sick leave when an employee dies or resigns prior to retirement
nor actually make such payment to the employee or his estate.

OPINION NO. 78-003

Syllabus:

A county may budget funds for its Community Mental
Health and Retardation Board, which are raised pursuant
to an approved levy under R.C. 5705.22, in the ensuing
fiseal year even though a portion of those funds will be
accumulated in the ensuing fiseal year and spent subse-
quently, provided that such funds are accumulated for
specifie programs involving matching funds for that board.

To: Edward J. Sustersic, Belmont County Pros. Atty., St. Clairsville, Ohio
By: William J. Brown, Attorney General, January 9, 1978

1 have before me your request for my opinion regarding the Community
Mental Health and Retardation Board in Belmont County. From information which
you have supplied, it is my understanding that the Board would like to apply for
"Operations Grants" from the National Institute of Mental Health. These grants
would be in the form of matching funds over an eight-year period. Under the grant
program, the exact breakdown of federal and local contributions is as follows:

Year Federal Local
1 80% 20%
2 65% 35%
3 50% 50%
4 35% 65%
5 30% 70%
6 20% 80%
7 20% 80%
8 20% 80%



2-5 1978 OPINIONS OAG 78-003

While current levies for the boards in each of the counties making up your joint
county district would easily cover the loecal share for the first three years of the
program, in order to cover the local share during the remaining years an
accumulation of levy monies in those first three years is required.

Therefore, you have asked whether it would be permissible for the
Community Mental Health and Retardation Board (hereinafter "648" Board) to
accumulate excess monies over the first three years of the grant in order to
provide needed funds for the balance of the grant.

As you indicate, a similar question was addressed by one of my predecessors
in 1966 Op. Att'y Gen. No. 66-144. That opinion reached the following conclusion:

A board of township trustees may not accumulate the proceeds of a

voted levy for fire protection . . . during the life of the levy, for

expenditure at a later date.
Support for that conclusion was taken from numerous sections of R.C. Chapter
5705., the tax levy laws. However, the gist of those sections relied upon is ‘that the
county budget commission is not authorized to approve any budget which includes
an appropriation which is unnecessary in the ensuing fiscal year. A sucecinet
statement of the levy law on this subject is found in the following excerpt from
1947 Op. Att'y Gen. No. 1915, p. 261, concerning R.C. 5705.34:

The budget law contemplates that the taxing authori-
ties of the respective subdivisions shall not levy taxes for
unnecessary purposes, and this policy is particularly disclos-
ed in [R.C. 5705.34] which provides that when the budget
commission has completed its work it shall certify its action
to the taxing authority of each subdivision and taxing unit,
together with the county auditor's estimate of the rate of
tax mecessary to be levied,' and that each taxing authority
by ordinanece or resolution shall authorize the necessary’ tax
levies, and certify them to the county auditor.

It, of course, is the intent of the budget law that no
more and no less taxes be levied than necessary for the
finaneial needs of theecounty and its subdivisions.

Applying this test to the situation under consideration in the 1966 opinion, that is
the proposal of the township to acecumulate funds in the ensuing fiscal year in
order to purchase fire equipment in a subsequent year, my predecessor concluded
that expenditure was speculative and unnecessary for the ensuing year. He thus
concluded that the expenditure was unauthorized.

In order to determine whether the acecumulation of levy funds proposed by
your request for the 648 Board is "necessary,” examination must be made of that
Board's powers and duties. R.C. 340.03 provides, in pertinent part, as follows:

Subject to rules and regulations of the director of
mental health and mental retardation, the community
mental health and retardation board, with respect to its area
of jurisdiction ... shall:

(A) Review and evaluate community mental health
and retardation services and facilities and submit to the
director of mental health and mental retardation, the board
or boards of county commissioners, and the executive
director of the program, recommendations for reimburse-
ment from state funds as authorized by section 5119.62 of
the Revised Code and for the provision of needed additional
services and facilities with special reference to the state
comprehensive mental health plan;
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(B) Coordinate the planning for community mental
health and retardation facilities, services, and programs
seeking state reimbursement;

TsC) Receive, compile and transmit to the department
of mental health and mental retardation applications for
state reimbursement;

(D) Promote, arrange, and implement working agree-
ments with social agencies,both public and private, and with
educational and judicial agencies;

(Emphasis added.)

From the foregoing it appears that one of the primary functions of the 648 Board is
to arrange funding, both public and private. Therefore, expenses made to secure
those funds are "necessary expenses” given the powers and duties of the 648 Board.

Where, as here, a county agency is empowered, in fact required, to seek out
additional government funding for the conduct of its operations, then a budget
which includes accumulation of monies in a current fiscal year in order to have
sufficient monies for matching funds in subsequent fiscal years is a necessary
expense in that current year. Unlike the situation described in 1966 Op. Att'y Gen.
No. 66-144, the monies will be accumulated for a specific expense at a later date,
with the ultimate sum needed readily discernible. Moreover, the net effect is to
increase the funds available to the 648 Board without the necessity of an inerease
in county taxes. Finally, in a situation where matching funds are involved, the
appropriation for an accumulation in the current fiscal year is in fact necessary to
receive the federal funds in that year under the program. Therefore, the
accumulation is, in a practicel sense, a necessary expense in that year.

Accordingly, it is my opinion, and you are so advised that:

A county may budget funds for its Community Mental
Health and Retardation Board, which are raised pursuant to
an approved levy under R.C. 5705.22, in the ensuing fiscal
year even though a portion of those funds will be
accumulated in the ensuing fiscal year and spent subsequent-
ly, provided that such funds are accumulated for specific
program involving matching funds for that board.

OPINION NO. 78-004

Syllabus:

Imprisonment of indigents is a prerequisite to the
payment of eriminal costs by the Ohio Public Defender
Commission pursuant to R.C. 2949.12, et seq. and Am.
Sub. H.B. No. 191

To: J. Tullis Rogers, Ohio Public Defender Commission, Columbus, Ohio
By: William J. Brown, Attorney General, January 31, 1978

Your request for my opinion poses the question of whether imprisonment of
convicted indigents is a prerequisite to payment of criminal costs by the state.

R.C. 2949.14 through 2949.19 concern the payment of costs incurred in
criminal cases. R.C. 2949.14 requires the cletk of a court of common pleas to
prepare a bill of eosts of prosecution upon the sentence of a person following
conviction for a felony. In the event the costs of proseeution are not paid, the
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clerk, pursuant to R.C. 2949.15, must cause the sheriff to levy upon the property of
the accused to collect such costs. If the sheriff has been unable to levy upon
property of the convict, R.C. 2949.16 requires him to deliver a certified cost bill,
upon which costs already paid are credited, to the person in charge of the penal
institution were the conviet is found. T

R.C. 2949.18 provides in pertinent part as follows:

When the clerk of the court of common pleas
certifies on a cost bill that exeeution was issued under
2949.15 of the Revised Code, and returned by the sheriff
"no good, chattels, lands, or tenements found whereupon
to levy", the person in charge of the penal institution to
which the convicted felon was sentenced shall certify
thereon the date on which the prisoner was received at
the institution and the fees for transportation,
whereupon the auditor of state shall audit such cost bill
and the fees for transportation, and issue his warrant on
the treasurer of state for such amounts as he finds to be
correct. (Emphasis added)

R.C. 2949.19 mandates that:

Upon the return of the writ against a convict
issued under section 2949.15 of the Revised Code, if an
amount of money has not been made sufficient for the
payment of costs of convietion and no additional
property is found whereon to levy, the clerk of the
court of common pleas shall so certify to the auditor of
state, under the seal of the court, with a statement of
the total amount of costs, the amount paid, and the
amount remaining unpaid . . . Such unpaid amount
as the auditor of state finds to be correct shall be paid
by the state to the order of such clerk.

The above sections were aitered by Am. Sub. H.B. 191 (eff. 6-30-77) which, in
setting forth the appropriation for the Ohio Public Defender Commission for the
current biennium, provided in §l that:

Notwithstanding any provisions of law to the
contrary, the Public Defender Commission shall assume
the responsibilities of the Auditor of State with respeet
to the administration and distribution of the ecriminal
costs subsidy, which has previously been appropriated to
the Auditor of State. This provision shall not affect the
continuing responsibility of the Auditor of State to
exercise the audit funetion.

The effect of this provision is simply to substitute the Ohio Public Defender
Commission for the Auditor of State as the issuer of the warrant for funds to
reimburse the county for costs incurred in the prosecution of the conviect.

In 1942 Op. Att'y Gen. No. 4702 one of my predecessors expressed the opinion
that, while a sentence for a felony to imprisonment is condition precedent to the
State's liability for costs under the above sections, the timing of such sentence was
immaterial. Specifically, that opinion addressed a situation wherein 2 person was
convicted and placed upon probation by the court. Later, he was found to have
violated the terms of his probation and sentenced to prison. In such a situation, the
State was found to be liable for costs of the prosecution, irrespective of the
intervening period of probation. That opinion appeared to recognize, by
implication, that the State is not liable for costs until the convicted felon is
sentaneced to a term of imprisonment.
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This implication leads to the correct result. R.C. 2949.18 requires that the
person in charge of a penal institution certify upon the cost bill prepared by the
clerk of the eourt of common pleas the date that the convicted felon was received
as a condition precedent to payment of costs by the state. From this language, it
is apparent that imprisonment is required prior to state payment of eriminal costs.

In passing, it should be noted that reimbursement for the expense of
appointed counsel by the Ohio Public Defender Commission is not contingent upon
imprisonment of an indigent defendant. Prior to the enactment of Am. Sub. H.B.
Mn. 164 (effective January 13, 1976), R.C. 2949.19 and 2941.51 provided for state
payment of the costs of court-appointed counsel. At that time, R.C. 2941.51 stated
that such expenses were to be taxed as part of costs. R.C. 2949.19 provided the part
of the costs remaining unpaid after execution against the property of one convicted
and sentenced to the penitentiary were to be certified to the Auditor of State for
payment. Am. Sub. H.B. No. 164 removed the counsel expense from those sections
and mandated that the commission provide reimbursement for such expense
regardless of the outcome of the trial.

Therefore, it is my opinion, and you are so advised, that:

Imprisonment of indigents is a prerequisite to the
payment of eriminal costs by the Ohio Public Defender
Commisison pursuant to R.C. 2949.12, et seq. and Am.
Sub. H.B. No. 191.

OPINION NO. 78-005

Syllabus:

L. State liquor store cash and merchandise shortages
determined by means of an interim departmental
audit are not claims due and payable to the state
subjeet to the provisions of R.C, 115.10. Cash and
merchandise shortages not collected by the
Department of Liquor Control should be recovered
by means of a civil action instituted pursuant to
R.C. 117.10.

2. Pursuant to R.C. 430L16, the Department of
Liquor Control may write-off unintentional mer-
chandise shortages to the extent that the amount
credited to each store annually does not exceed
one-fortieth of one percent of each store's yearly
gross sales. There is no statutory authority for
the department to write-off intentional merchan-
dise shortages or cash shortages of any kind.

To: Clifford E. Reich, Dept. of Liquor Control, Columbus, Ohio
By: William J. Brown, Attorney General, February 7, 1978

I have before me your request for my opinion regarding the following two
questions:

L) Which, if any, of the state liquor store cash and
merchandise shortages, shown by audits for periods of
less than one year, should legally be submitted to the
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Auditor as claims pursuant to Section 115.10 of the Ohio
Revised Code?

2.) How and when is it legally proper for the
department to write off cash and merchandise shortages
for state liquor stores?

You indicate in your letter that these questions have arisen because R.C.
4301.16 allows a credit for merchandise chortages to each state liquor store of one-
fortieth of one percent of the store's yearly gross sales and because of the
appellate ecourt decisions in Weiner v. Crouch, 120 Ohio App. 49 (1963) and In the
Matter of Drain, 28 Ohio App. 2d 102 {1970), which held that a state liquor store
manager may not be held liable for shortages unless negligence is proven.

Initially you inquire if liquor store shortages determined by means of an
interim departmental audit can be considered a claim due and payable the state for
the purposes of R.C. l5.10. R.C. 15.10, which requires that state officers and
agents report claims in favor of the State to the Auditor of State, provides as
follows:

When an officer or agent of the state comes into
possession of a claim due and payable to the state, he
shall demand payment thereof, and on payment shall
have the amount certified into the state treasury. If he
fails to collect such claim within thirty days after it
comes into his possession, he shall certify it to the
auditor of state, specifying the transaction out of which
it arose, the amount due, the date of maturity, and the
time when payment was demanded. The auditor of
state shall not issue his warrant on the treasurer of
state for the salary of any such officer or agent of the
state until this section is complied with.

The term, a claim due and payable the state, is not expressly defined for the
purposes of R.C. 115.10. A "eclaim" in its ordinary sense, however, "imports the
assertion, demand, or challenge, of something as a right, or it means the thing thus
demanded or chaillenged." Fordyce v. Godman, 20 Ohio St. 1, 4 (1870). Thus, the
statute presupposes the existence of an identifiable claim of a certain amount
arising out of a specific transaction. The requirements of the statute, however,
also presuppose the existence of an identifiable party against whom the claim can
be asserted. In other words, before a claim due and payable the state can arise
there must be an identifiable party responsible for payment. In order to determine
if this last requirement is met with respect to liquor store shortages, it is necessary
to consider the duties and liabilities of the various parties responsible for the
management of the stores.

R.C. 430112 provides that "[tlhe department of liquor control shall by
regulation provide for the custody, safekeeping and deposit of all moneys received
by it or any of its employees or agents . .." In order to protect public funds within
the control of the department, R.C. 4301.08, which requires the department's
officers and employees to be bonded, provides in part as follows:

Each member of the liquor control commission shall
give bond to the state in the amount of ten thousand
dollars, and the director of liquor control shall give
bond to the state in the amount of one hundred thousand
dollars . . . The director may require any employee
of the department of liquor control to give like bond in
such amount as the commission prescribes . . . The
premium on any bond required or authorized by this
section may be paid from the moneys received for the
use of the department under Chapters 430l. and 4303.
of the Revised Code or from appropriations made by the
General Assembly.
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Prior to the appellate court decisions in Weiner v. Croueh, 120 Ohio App. 49
(1963) and In Re Matter of Drain, 28 Ohio App. 2d 102 (1970), the Department of
Liquor Control's right to assert claims for store shortages was based on
Department of Liquor Control, Regulation IV, B5, which provided that a store
manager was personally liable for all monies received by the store. On the basis of
this regulation, the Director of Liquor Control required all stores managers to pay
to the State an amount equal to any shortages found by an auditor less the
statutory allowance for breakage. Thus. under this regulation, any shortage could
immediately result in an identifiable, assertable claim against a known party
responsible for payment. The Franklin County Court of Appeals in Weiner, supra,
and the Montgomery County Court of Appeals in Drain, supra, have held, however,
that a manager of a state liquor store is not a public officer and is not, therefore,
responsible for cash or merchandise shortages without proof of complicity or guilt.
In view of these appellate court decisions, it is my opinion that a cash or
merchandise shortage shown by means of a bi-monthly departmental audit does not
automatically give rise to a claim due and payable the state subject to the ..
provisions of R.C.. U5.10, since, without further investigation and an adjudication of
the liability of the various parties responsible for the care and custody of liquor
store funds and property, the department cannot assert a claim for the recovery of
the shortage as a matter of right.

Although R.C. 115.10 is very brasii id general, it is not the only procedure for
asserting and collecting money ¢ue ti'c Sinte.  The Department of Liquor Control
itself has, pursuant to R.C. 4301, roe pawer to invéstigate store shortages and to
bring suit to recover such loss#s showit 8y means of an interim audit. R.C. Chapter
117 also provides for the assertion of @laims arising from the loss of or failure to
account for public funds.

R.C. 117.01, which establishes the Burcanu of Inspection and Supervision of
Publie Offices, provides that the bureau shall inspect and supervise the accounts
and reports of all state offices. The test of what constitutes a state office for the
purpose of R.C. Chapter 117 is merely that the agency or organization be clothed
with some part of the sovereignty of the state. 1954 Op. Atty Gen. No. 4224, p.
460. Moreover, R.C. 117.09, which regulates the time of examinations, expressly
provides that the bureau shall examine each public office, department or ageney.
Since the Department of Liquor Control is enumerated in R.C. 121.02 as one of the
departments of state administration, there can be no doubt that it is subject to
examination pursuant to R.C. Chapter 117.

R.C. 117.10, which deseribes the actions to be taken as a resuit of an
examination by the bureau, provides in relevant part as follows:

The report of the examination made by the bureau
of inspection and supervision of public offices shall set
forth, in such detail as is deemed proper by the bureau,
the result of the examination with respect to every
matter inquired into. . . .

If the report relates to the expenditure of public
money from the state treasury or to the disposition of
property belonging to the state, a certified copy shall
be filed with the attorney general. . . .

If the report sets forth that any public money has
been illegally expended, or that any public money
collected has not been aceounted for, or that any publice
money due has not been collected, or that any public
property has been converted or misappropriated, the
officer receiving the certified copy of the report,

. . . shall within ninety days after the receipt of
the certified copy of such report, institute civil actions
in the proper court in the name of the political
subdivision or taxing district to which the public money
is due or the public property belongs for the recovery of
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the money or property and shall prosecute such actions
to final determination.

LR SRR N Y

"Public money" as used in this section includes all
money received or collected under color of office,
whether in accordance with ar under authority of any
law, ordinance, order, or otherwise, and all public
officials are liable therefor. (Emphasis added.)

Since R.C. 117.10 is expressly made applicable to situations wherein any public
money collected has not been accounted for and public property has been converted
or misappropriated, it is clearly applicable to liquor store shortages of either cash
or merchandise. Moreover , since R.C. 117.10 authorizes the initiation of a civil
action, it is particularly well-suited to those situations wherein the recovery for
cash or merchandise shortages may require proof of complicity or fault on the part
of the store manager or other employee or party.

Thus, it is my opinion that state liquor store cash and merchandise shortages
determined by means of an inierim departmental audit are not claims due and
payable to the state subject to the provisions of R.C. 15.10. Cash and merchandise
shortages not collected by the Department of Liquor Contro! should be recovered
by means of a civil action instituted pursuant to R.C. 117.10.

Your second question concerns the department's authority to write-off cash
and merchandise shortages. With respect to merchandise shortages, R.C. 430116
expressly provides that

[U] pon proof of accidental breakage or unintentional
shortage of stock, which proof shall be subject to the
final approval of the department of liquor control, the
department shall allow yearly credits to each state
liquor store not to exceed one-fortieth of one percent

of each state liquor store's yearly gross sales, for the
moneys required by this section to be paid by such state .
liquor store to the department of liquor control.
(Emphasis added.)

Thus, the department's authority to write-off merchandise shortages is limited to
situations where there is proof of aceidental breakage or unintentional shortage and
where the amount of the shortage in a store does not exceed one-fortieth of one
percent of that store's yearly gross sales.

With respect to cash shortages, R.C. 4301.16 provides that all monies received
from the sale of liquor at state liquor stores shall be paid to the department of
liquor control and shall be accounted for and paid over by the department to the
treasurer of state as custodian. Thus, there is no statutory authority for the
department to write-off a cash shortage.

Thus, it is my cpinion and you are so advised that:

L. State liquor store cash and merchandise shortages
determined by means of an interim departmental
audit are not claims due and payable to the state
subject to the provisions of R.C. 115.10. Cash and
merchandise shortages not collected by the De-
partment of Liquor Control should be recovered
by means of a civil action instituted pursuant to
R.C. 17.10.

2. Pursuant to R.C. 430116, the Department of
Liquor Control may write-of{ unintentional mer-
chandise shortages to the extent that the amount
credited to each store annually does no* exceed
one-fortieth of one percent of each store's yearly
gross sales. There is no statutory authority for
the department to write-off intentional merchan-
dise shortages or cash.shortages of any kind.

Apul 1975 Adv Sheets
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OPINION NO. 78-008

Syllabus:

l. A "tract of land" as used in R.C, 1309.27 Includes
(n)porllon of a "tract", as defined in R.C. 1509.0)
J)

2, A "teact” for the purpose of R.C. 1509.29 includes
a portion of a "tract" as defined in R.C. 1309.0}
{(J).

To: R%bort W. Teater, Director, Ohio Dept. of Natural Resources, Columbus,
hio
B8y: William J. Brown, Attorney General, February 13, 1978

Your request for my opinion poses the following questions:

1 For the purposo of esiablishing a dnlling unit
under Ohio Revised Code $1300.27, (mandatory
pooling orders), may the "“tract™ which is
insufficient for a drilling unit (that mentioned in
the first paragraph of Ohio R.C. $1309.27) and
which requires the addition of other land through
a pooling order Ho A portion of a "tract?”

2, May an owner of such a portion apply for
designation of that portion as an oxception tract
under R.C. $§109.29?

You state in your letter that the failure to allow pooling of neighboring traots
with a portion of a tract would have the affect of allowing oil and gas resources
under that portion which are not tapped by other drilling units in the tract to go
unused. While such a result certainly would be undesiradle, the authority to
promuigate mandatory pooling orders must be derived {rom statute. Accordingly,
it is necessary to examine the scheme of oil r.nd gas regulation estadlished by R.C.
Chapter 1509,

R.C. Chapter 1509 s the (irst attempt to compechensively regulate the
production of oil and gas in Ohio. The goal sought by the Cenerai Assembly, when
the legislation was enacted in 1963, was (0 seck a balanre botwern private rights
and the public interest. Specifically, the primary thnst of R.C. Chapter 1309 is to
prevent both physical and economic waste of O%ios ol and gas resources, through
devices such as mandatory pooling and siutewide woll snacing. ‘leyers and
Williams, Petroleum Conservation in Ohio, 24 Ohio St. L.J. 391 {1983).

R.C. 1509.27 concerns mandatory pooling orders, providing in pertinent part
thats

If a tract of land is of insufficient size or shape to meet
the requirements for drilling 8 well thereon as provided
in section 1509.24 or 1309.25 of the Revised Code,
whichever is applicable and the owner has been unable
to form a drilling unit under agreement provided in
section 1509.28 of the Revised Code, on a just and
equitadle basis, the owner of the tract may make
application to the division of oil and gns for a
mandatory pooling order.
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"Tract” is defined in R.C, 1309.01 (J) as " , , . a single, individually taxed
parcel of land appearing on the tax list.,” It is my understanding that your request
contemplates a situation wherein a tract of land as deflined abave is of sufficient
size to allow several drilling units 1o be formed within it plus 8 portion of a tract
insufficient to constitute a drilling unit.

The Oil and Gas Board of Review is ostablished by R.C, 1309.3%, Perions
aggrieved by an order of the Chiel of the Division of Oil and Gas may, pursuant to
R.C. 13909.36, appoal to the Board, Tho Bourd musl conduct a hearing, If 1t finds
the ordor lawful and reasonable, it must alfiem it, If 3t does not, it may either
vacatle the order or muke the order it (indi the ohief ihould have made, R.C,
1309.38. Pursuant to this authority, the floard, in Jerry Moaore, Ine., Appesl No. I,
Ohio Ol and Gas Board of Review (July |, 1068), determined thals

« + « an examination of sald sections (R.C. Chapter
1509] disoloses that the word “iraet” iy gued therein at
loast thirty-nino limes and thal in several inilances
where wiod a narrow eonitruelicn of the janguage “»
single, Individually taxed pareel of janG appearing on
the tax list™ would De entircly unworkanle,

In Moore, the appellant, who wiihed 19 huvo 9 mandatory pooling ofder tisuexd
regarding an eight acre porlion of 4 one hundred ieventy-lour acte lract, was
donied such an order, The appellee contended thal the Bight seres was not 4 treel,
While the Board aflirmed the ordar of appellee an athor groundi, it held that the
portion xas 4 “traot” as defined in R.C, 1509,0] (J). THe Hourd Hased ifs Jeeision
not only on the abave coailruction Hul ilio uypon the intent of the legiilature 1o
oncourage the devslonment af ol and gas in Ohio,

The meaning of the word “traet™ as wied in R.C. 1309,27 was atio carefylly
analyzed by Moyers and Williami in 1he conloxt af an isiue regarting the continyod
valigity of 4 portion of 4 Jease whieh is 30l in 9 wnil, They deriussively ardwe thal
“traot” as wied in R,C, 1509,27 refcrs in that cqic 19 1he Darlion of 3 leqic mhich iz
included in o Anlling unit which is eslablished Sy 4 H00ling ofwor isiged Juriuant 1o
that idelion, Mesers and Williams, Supra, at 425427,

R.C. Chapter 1309 is a2 highly teehnicn] aaelzam of peovisioms for ihe
regulation of ail 4nd Zas prodyction, The Oil and (e faard of Revicw is Shgrge!
with the daly of insuring thel orers of the Chie! of Divizion of Oi) and Gas comply
with this Chepler, Great deforence 2uwsl, of couria, 9 sctorded adminisiralive
interprotations of ilalutory Droviiiend, Jones Mels) Pracyels Co. x, Wajaer, M
Ohio SU.2d 173, 181 (1972 State, ex rel, Jolmiom & MHizeins Co, v, S T, My Ohio
St. 376, 382 (1927h Nate, ox re; Cretww v, Widdiclonn Hy e A 1 O%sio 9,
437, 492-457 (928, TIVT O, ALy (ren, N6, ~1-084, [Pis i+ eipecially (fue atere
the interprelation of the adminstrative Dody is comiidlont wilh the Durpoie of 1he
statute it is interproting. AecHdingly. il 1» My apinion Mat a4 “treet of land” 2
yiod in R.C. 1309.27 includes a4 portion of & “ireet™, 4i defined in R.C, 1509,00 (D),

Your idcond quention concermi the fenm “Iraet™ ai il relates o R.C, 150929,
whieh Drovides:

'pon apD.icalion By 4n anner of ¢ 1redt foF alusn
4 dnilling pormit may not Do ikdwod, and 2 showifd Sy
him that B¢ .4 unadle 10 enter 4 xojumiary oaling
agreement and thatl Mo would 5o hadle 10 mriididale
under 4 masdelory poaling ceder, the ctuef of the
division of N and 2 snall isepe 3 Dermil and ofder
SAiADlEnIng the 1740t 36 a0 aXCeDiion trael if the ehief
findi thatl auch onner moyld HIMerwiie M reciuded
from producing =l of Zwi from mis iract wecauie of
minimum acresde of Ralance reqQuizementi. e order
shall set o pereontage of the maximum faily Dovenliag
production ol xhich the wel] May ™ produced, The

LTI AL VR T REEN
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percentage shall be the same as the percentage that the
number of acres in the tract boars to the number of
acres In the minimum ncreage requirement which has
bean established under section 1400.24 or 1509.28 of the
Rovised Code, whichevar is applicable, but if the well
drilled on such tract is focated nearer to the boundary
of the tract than the required minimum distance, the
percentage may not exceed the percontage determined
by dividing the distance from the well tu the boundary
by the minimum distance roquirement. Within ten days
after completion of the well, the maximum daily
potential production of the well shall be determined by
such drill stem, open flow, or othar tests as may be
required by the chief. The chief shall require such
tests, at least once eovery threo months, as are
necessary to determine the maximum daily potential
production at that time,

The word “tract” was interpreted by the Qil and Gas Board in Moore, v in
the samo fashion as used in R.C. 3007.27, to include portions of single, indivi Iy
taxed parcels of land appearing on the tax list. In Evelyn H. Lyons, Appeal No. 4,
Ohio Oil and Gas Bonrd of Review (\March 14, 19677, E“!E Bﬁ noted that R.C.
1500,29 was designed to enable owners of tracts of insufficient size for drilling
4nits to recover the oil and gas underneath such tracts. The Board found that the
General Asiombly had intended that . . . no person should be precluded from
producing oil and gas from his property because of minimum acreage or distance
roquirements . . .° where the conditions of R.C. 1309.29 are satisfied.
Accordingly, it is my opinion that s “tract® for the purpose of R.C, 1509.29
includes a portion of a “traot™ as defined in R.C. 1309.01 (J). Seo Emens & Lowe
Ohio Oil ¥ Gas Coniervation Law - The First Ton Yoars, 3?7 Ohio St L.J. 31 (1978),

Thoreforo, it is my opinion, and yeo-: are %0 advised, that:

L. A "tract of land® as uted in R.C. 1309.27 includes
a )pomon of » “tract”, as defined in R.C. 1309.01
),

% A "teact” for the purpose of R.C. 1509.29 includes
a portion of & "tract™ as defined in R.C. 1509.01
(I

OPINION NO. 78-007

Syllabus

1 The Ohio Building Authority msy, pursuant 1o R.C,
152.08 (A) (13) and 152,21 (A), sell two Moors of office
space in the new Cleveland State Office Building to
the Cleveland Regional Transit Authority.

1.  The Ohio Building Authority may, pursuant (o R.C.
152.08 (A) (13) and 152,24 (D), lease office space in
the Cleveland Siate Office Building (o the Regional
Transit Authority.

3. The Ohio Building Authorily may lease office space
in the Cleveland State Office Building with the
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Rogional Transit Authority and grant said lessoe an
option to purchase such space.

4. The Ohio Building Authority must lease sufficient
office space In the Cleveland State Office Bullding
to the Department of Administrative Services for
the use of state agencies. The Ohlo Building
Authority need not lease space not immediately
necessary for state use to the Department of
Administrative Services.

To: Duon:sl F.Shields, Executive Director,Ohio Building Authority, Columbus,
]

8y: William J. Brown, Attorney General, February 23, 1978

| have before me your request for my opinion in which the following questions
ara askod:

1.  Can the Ohio Building Authority (OBA) sell two
floors of office space in the new State Office
Bullding to the Cleveland Regionsl Transit
Aullhomy. a political subdivision of the State of
Ohio?

2. fan the OBA lease office space in the Cleveland
State Office Building to the Regional Transit
Authority?

3. Can the OBA lease office space in the Cleveland
State Office Building and also grant an option to
purchase such space to the Cleveland Regional
Transit Authority?

4, Must the OBA loase the entiro amount of space in
the Cleveland State Office Building to the Ohio
Department of Administrative Services?

R.C. Chapter 132 geneorally nrovides (or the establishment of the Ohio
Building Authority (OBA). R.C., 132,18 (A) (1)) states that the OBA may:

Soll, lease, release or otherwiie dispose of property owned
by the suthority and not neoded for the purpoio of the
authority and grant such esioments acrois the property of
the authority as mill not interfere with its wse of the
property.

in addition, with regard 1o office buildings, the OBA is empowered by R.C. 152.21
(Ao . . .dispose of roal estato and intorests inreal ostate . . " ltismy
understanding that the OBA has determined that the two floors in question are not
needed for the purpose of the authority. It is necessary therefore to determine
whether the two floors of a state office building sre "properly” as contemplated by
R.C. 152.08 (A) (13). Ohio law recognizes that parts or units of a building mey be
considered roal property. See, e.g., R.C. Chapter 331 (concerning condominium
property). Even without statutory authorization, there is &« common law basis for
the proposition that a conveyable real property interest is contained therein. 1971
Op. Atl'y Gen. No. T1-03l. Accordingly, s portion of a state office building is
"property” for the purpose of R.C. 132,08 (A) (13).

The OBA's authorily to dispose of properly is not, however, absolute. This
authorily must be exercised in accordance with aspplicable constitutional

vk 1978 A Shyyt
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limitations, Ohlo Const. art. VIII, §4, which prohibits the state from lending its
oredit to an individual, (and Article VIII, $6, concerning cities and countles, with
which it is in pari materia) has been judiclally Interpreted to prevent the state {rom
owning parl of a property which is owned in part by a private individual or
corporation where the parts are Inextricably mixed and thus physically inseparable.
See, State ex rel. Wilson v, Hanee, 169 Ohio St. 487 (1959); Village of Brewster v.
Bhell, 128 Ohlo St. 343 (1B34); Alter v. City of Cincinnatl, 56 Ohfo 5!. a7 (1807); 1977
Op. Att'y Gen. No. 77-047. “This comii%ui!onﬂ provision, therefore, limits the
power of the OBA to divest itsell of partions of a singls property to the extent that
such transaction constitutes the loaning of credit to or in aid of a private business
enterprise or individual,

While it is important to note this constitucional constraint, it is not necessary
for the purposos of this opinion to discuss in full its import. A regional transit
authority s, pursuant to R.C. 307.31, a politicel subdivision of the state. Ohlo
Const. art. VI, $4 does not prohibit the state from lending its credit to a publie
organization created for a public purpose. Bazell v. Cincinnati, 13 Ohio 8t.2d 63
(1968); State ex rel. Kaur v. Defenbacher, 153 Ohlo 3t. 550 (1950).

It is, therefore, my opinion that the OBA may, pursuant to R.C. 152,08 (A) (13)
and R.C. 152,21 (A), sell two floors of office space in the new state office building
to the Cleveland Regional Transit Authority.

Your second inquiry poses the question of whather the OBA may leaso the
above-mentioned office space to the Cleveland Regional Transit Authority. As
previously discussed, R.C. 152.08 (A) (13) provides the OBA with authority to, Inter
alia, lease property owned by it which Is not needed for the purpose of the
authority. However, with respect to office buildings owned by the OBA, this power
Is limited by R.C. 132,24 (B), which provides as follows:

(B) If the space is not immediately necessary for state
use, the authority may lease excess space in any building
or (acility acquired or constructed by the authority for
the use of state agencies to any local or federal agency.

Therefore, the OBA s authorized to lease such office space to governmental
agencies only when the space is not immediately necessary for state use. In R.C.
152.24 (A), the director of the Department of Administrative Services is required to
losse . . . any building or facility acquired or constructed by the Ohlo Building
Authority for the use of any state sgencies . . . Accordingly, the director is
responsible for determining whother the space Is immediately necassary for state
use. [t is my undersianding that the director of DAS has determined that the office
space in question is not immediately necossary for state use. Thus, the first
requirement of R.C. 152,24 is fulfilled.

The iecond requirement, that the lease be entered into with either a local or
fedorel governmental agency, raises the question of whether the Regional Transit
Authority is such an sagency. The Authority was ostablished pursuant to R.C.
306.31, which provides in pertinent part as follows:

A regional transit a*hority may be created in the manner
provided in section 306.32 of the Revised Code, for any
one or more of the following purposes: . . . A onal
transit suthority so created is a tical | on O

ate, M corporate the powers of a
corporstion . . . {(Emphasis added.)

Since the term governmental agency, is not expressly defined for the purposes
of R.C. Chapter 142, it must be construed according to common ususge. R.C. L42.
Por the purposes of thig opinion, it is sufficient to note that political subdivisions
are generally held (o be governmental agencies. Carroll v. Kitue, 203 Kan. 841,

457 P.2d 11 (1969) (county is s governmental % Cli* of Bowling Green v.
Board of Education, 443 S.W.2d 243 (Ky. 1969) a govemmen
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agency)s Town of Falls Church v. Arlington County Board, 166 Va, 192, 184 8.E, 459
{1938) (munfelpal corporation Is a governmental agency.) Therefore, it is my opinion
that the OBA may, pursuant to R.C. 152.08 (A) (13) and 152.24 (B), lease office space
in the Cleveland State Office Building to the Regional Transit Authority.

In answer to your third question, because the OBA has the authority to sell
office space to the Regional Transit Authority as well as to lease it, it would
necessarily have the authority to lease such space and grant the lessee an option to
purchase.

Your last question relates to whether the OBA Is required to lease the entire
amount of office space in the Cleveland State Office Building to the DAS. As
previously discussed, R.C. 152.24 (A) requires DAS to ". . . lease any
bullding . . . constructed by the Ohio Building Authority for the use of any state
agencies . . ." This provision does not, however, require that DAS lease office
space not immediately necessary for state use. Rather, R.C. 152,24 (B) permits the
OBA to direotly lease such space to ". . . any local or federal agency."
Accordingly, it is my opinion that the OBA must lease sufficient office space in the
Cleveland State Office Building to DAS for the use of state agencies. It need not
lease space not immediately necessary for state use, as determined by the director
of DAS, to that department,

Therelore, it is my opinion, and you are so advised, that:

1. The Qhio Building Authority may, pursuant to R.C.
152.08 (A) (13) and 152.21 (A), sell two floors of office
space in the new Cleveland State Office Building to
the Cleveland Regional Transit Authority.

2.  The Ohio Bullding Authority may, pursuant to R.C.
152.08 (A) (13) and 132,24 (B), lease office space in
the Cleveland State Office Building to the Regional
Transit Authority.

3.  The Ohlo Building Authority may lease office space
in the Cleveland State Office Building with the
Reglonal Transit Authority and grant said lessee an
option to purchase such space.

4. The Ohio Building Authority must lease sufficient
office space in the Cleveland State Office Building
to the Department of Administrative Services for
the use of state agencies. The Ohio Building
Authority need not lease space not immediately
necessary for state use to the Department of
Administrative Services.

OPINION NO. 78-008

Syllabus:

1 A certified county board of building standards has no
authority to adopt a regulation granting a variance
below the minimum standards prescribed in the Ohio
Building Code.

2.  When a certified county board of building standards
acts on behall of a member municipality, its
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authority is limited to that granted by statute and
Article XVII, §3, Ohio Constitution to such
municipality.

To: Frank W. King, Chairman, Board of Building Standards, Columbus,Ohio
By: William J. Brown, Attorney General, March 3, 1978

I have before me your request for my opinion on several matters concerning
the authority of county building departments, certified by the Ohio Board of
Building Standards, in their adoption of rules and regulations that conflict with
those of the Ohio Building Code (OBC). Your questions may be summarized as
follows:

1 Does a county board of building standards, which
is certified by the Ohio Board of Building
Standards, have the authority to grant any
variance or make any judgment below the
minimum standards prescribed in the Ohio
Building Code?

2.  When a county board of building standards acts on
behalf of a member municipality, is its authority
limitud to that granted to a municipality under
R.C. 3781017

R.C. 3781.07 establishes the Ohio Board of Building Standards in the
Department of Industrial Relations. The duties of the Board ere set forth in R.C.
3781.07(A) as follows:

The [Ohio] board of building standards shall:

(A) Formulate and adopt rules governing the
erection, construction, repair, alteration, and
maintenance of all buildings or classes of buildings
specified in section 3781.06 of the Revised Code,
including land area incidental thereto, the construction
of industrialized units, the installation of equipment,
and the standards or requirements for materials to be
used in connection therewith . . . Such rules shall be
the lawful minimum requirements speciiied for such
buildings or Industrialized units... (Emphasis added)

These rules comprise the Ohio Building Code, part of the Ohio Administrative
Code.

R.C. 307.37 authorizes a board of county commissioners to adopt regulations
concerning single, two and three family dwellings within the county's
unincorporated area. This provision also authorizes such a board to create a
building regulation department for the purpose of enforeing such regulations.
Similarly, R.C. 3781.01 permits the legislative authority of a municipal corporation
to make " . .. further regulations, not in confliet with sueh chapters or with the
rules and regulations of the [Ohio]l board of building standards.” R.C. 3781.10(E)
directs the Ohio Board of Building Standards to certify municipal and county
building departments in order that they might exercise enforcement authority and
make inspections pursuant to the enforcement provisions of R.C. 3781.03 and
3791.04.

In certain situations, a county board of building standards, certified pursuant
to R.C. 3781.03(E), has within it member municipalities which have the power to
make "further and additional" regulations under R.C. 378l.0l. Your request
describes such a situation, where the county board, representing both the county
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and municipalities within it, has approved a variance permitting a lesser st{mdard
for installation than that mandated by the Ohic Building Code. It is my
understanding that this variance covers both the county and municipalities within
it.

R.C. 378L10(A) states that the rules adopted by the Ohio Board of Building
Standards shall be the lawful minimum requirement. R.C. 378L102(B) requires that
rules established by a county board of commissioners for the licensing of certain
contractors not confliet with the Ohio Building Code. No other provision in the
Revised Code permits a board of eounty commissioners to adopt building standards
below those set forth in the-Ohio Building Code. Similarly, R.C. 3781.01 limits
building standards set by municipalities to those consistent with the Ohio Building
Code. Therefore, it is my opinion that a certified county board has no authority to
adopt a regulation granting a variance below the minimum standards preseribed in
the Ohio Building Code.

Your second question concerns the scope of authority of a certified county
board when it acts on behalf of a member municipality. Chartered municipalities
may regulate buildings pursuant to Article XVIII, §3, Ohio Constitution, which
provides that:

Municipalities shall have the authority to exercise all
powers of local self government and to adopt and enforce
within their limits such local police, sanitary and other
similar regulations, as are not in conflict with general
laws.

Such regulation constitutes an exercise of the police power and hence may not
conflict with general laws of the state. Wilson v. Cincinnati, 46 Ohio St.2d 138
(1976).

R.C. 715.26 empowers municipalities to:

(A) Regulate the erection of buildings or other
structures and the sanitary condition thereof, the repair
of, alteration in, and additions to buildings and other
structures;

(B) Provide for the inspection of buildings or other
structures, and for the removal and repair of unsecure,
unsafe, or structurally defective buildings or other
structures . . .

That these specifically enumerated powers do not preclude the exercise of a
municipality's police power in this area is evidenced by R.C. 715.30, which provides
municipal corporations with the authority to seek injunctions ". . . to prevent
violations of ordinances and regulations enacted pursuant to sections 715.26 to
715.29, inclusive of the Revised Code, or Section 3 of Article XVI, Ohio
Constitution . . ." (emphasis added). The use of the word "or" indicates that
the General Assembly did not intend to restrict the police powers of a municipality
by granting the powers enumerated in R.C. 715.26.

The General Assembly did, however, restrict a municipality's police power to
regulate buildings by enacting R.C. 3781.01, which as discussed earlier, permits a
municipal corporation to promulgate regulations regarding building standards not in
conflict with standards set by the Ohio Board of Building Standards. Therefore, a
charter municipality possesses authority pursuant to Article XVII, §3, Ohio
Constitution, and R.C. 715.26 to 715.29 to promulgate and enforce building
regulations, limited only by the provisions of R.C. 3781.01.

R.C. 307.38, which provides for the appointment of a county building
inspector, also permits a board of countv commissioners to:
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. . contract with any municipal corporation in the
county for the administration and enforcement of said
building regulations and any municipal corporation may
contract with the board for the administration and
enforcement of the building regulations of such munieipal
corporation.

When a county board of building standards enforces municipal regulations under
such an agreement, it necessarily possesses the authority granted to such
municipality to enforce those regulations. There is, however, no authority for a
county board to act beyond the enforcement powers granted to a municipality upon
whose behalf it is acting. Therefore, it is my opinion that when a county board of
building standards acts on behalf of a member municipality, its authority is limited

to that granted by statute and Article XVIHI, §3, Ohio Constitution to such
municipality.

In specific answer to your question, it is my opinion, and you are so advised,
that:

L. A certified county board of building standards has no
authority to adopt a regulation granting a variance
below the minimum standards prescribed in the Qhio
Building Code.

2.  When a certified county board of building standards
acts on behalf of a member municipality, its
authority is limited to that granted by statute and
Article XVIII, §3, Ohio Constitution to such
municipality.

OPINION NO. 78-009

Syllabus:

A health distriet created pursuant to R.C. 3709.01 is not subject to the
imposition of the tax imposed by R.C. 3905.36 on an association, company or
corporatlon that purchases insurance from an insurer not authorized to do business
in this state.

To: Joseph R. Grunda, Lorain County Pros. Atty., Elyria, Ohio
By: William J. Brown, Attorney General, March 15, 1978

1 have before me your request for my opinion as to whether a health district
is required, pursuant to R.C. 3905.36, to pay a five percent tax on an insurance
premium due to the fact that the insurance was purchased from a company not
authorized to do business in the State of Ohio.

R.C. 3905.36, which imposes a tax on firms dealing with unauthorized foreign
insurers, provides in part as follows:

Every insured association, company, or corporation who
enters directly or indirectly into any agreements with any
insurance company, association, individual, firm,
underwriter, or Lloyd, not authorized to do business in this
state . . .shall . . .pay to the superintendent [of
insurance] a tax of five percent of such premium, for
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assessment, or other consideration. All taxes collected
under this section by the superintendent shall be paid by
him, upon the warrant of the auditor of state, into the
general fund of the state . . .

R.C. 3905.36 expressly exempts certain insurers and certain transactions
from the imposition of the tax. R.C. 3905.36 (A) through (D). You indieate in your
letter, however, that the Department of Insurance has determined that the health
distriet does not qualify for any of these exemptions and you do not challenge this
determination. I shall, therefore, accept the department's determination without
further consideration of the exemptions.

The applicability of the statute is, however, further restricted in that the tax
must be imposed only on an association, company or corporation that purchases
insurance from an insurer not authorized to do business in this state. Since the
terms association, company and corporation are not defined for the purposes of
R.C. 3905.36, 1 am directed by R.C. 1.43 to construe them according to their
common usage.

The term corporation is commonly used to mean a body of individuals united
as a single separate entity, chartered by statute, with the power to maintain
perpetual succession and to do corporate acts. Dartmouth College v. Woodward, 17
U.S. 518 (1819). Studebaker Corp. v. Allied Products, 256 F. Supp. 173 (D.C. Mich.,
1966). An association is a body of persons organized without a charter but having
the general form and mode of procedure of a corporation. In re Midwest Athletic
Co., 161 F.2d 1005, 1008 (1947). Company is an association of a number of individuals
for the purpose of carrying on a legitimate business. Bradley Fertilizer Co. v.
South Pub. Co., 23 N.Y.S. 675 (1893). Company and corporation are commonly used
as interchangeable terms. Goddard v. Chicago & N.W. Ry. Co., 202 Il1. 362, 66 N.E.
1066, 1068 (1903).

Health districts are established pursuant to R.C. 3709.0], which provides in
part as follows:

The state shall be divided into health distriets. Each
eity constitutes a health district and shall be known as a
"eity health distriet."

The townships and villages in each county shall be
combined into a health district and shall be known as a
"general health district."”

A health district created pursuant to R.C. 3709.01 is an agency of the state. State
ex _rel. Mowrer v. Underwood, 137 Ohio St. 1 (1940). The term corporation does not
generally encompass subdivisions and agencies of the state. Bazzoli v. Larson, 40
Ohio App. 321 (1931) (A county is not a corporation); Pacific Fruit & Produce Co. v.
Oregon_Liquor Control Division, 41 F. Supp. 175 (D.C. Or., 194]) (Liquor Control
Commission is a governmental body not a corporation); People v. Dunn, 255 IIl. 289,
99 N.E. 577 (1912) (State Board of Health is a branch of state executive department
and is neither a corporation or association). A health district is not, therefore, a
corporation, company or association as these terms are construed according to
eommon usage.

Thus, it is my opinion and you are so advised that a health distriet created
pursuant to R.C. 3709.01 is not subject to the imposition of the tax imposed by R.C.
3905.36 on an association, company or corporation that purchases insurance from
an insurer not authorized to do business in this state.
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OPINION NO. 78-010

Syllabus:

l.  The Ohio Civil Rights Commission has a statutory
duty, pursuant to R.C. 4112.04 (A) (6), to act upon all
charges of unlawful discriminatory practice filed by
a complaining party in accordance with R.C. 4112.05
(B). The Commission may not delegate such duty to
a third party.

2.  The Ohio Civil Rights Commission has the authority,
pursuant to R.C. 4112.04 (A) (5), to formulate a
policy of cooperation and coordination with the
United States Equal Employment Opportunity
Commission. If authorized, pursuant to R.C. 107.17,
the Ohio Civil Rights Commission may enter into a
written agreement with the United States Equal
Employment Commission whereby the Ohio Civil
Rights Commission agrees to establish certain
internal procedures designed to expedite case
handling, provided that the terms of such agreement
do not abrogate the Commission's statutory duty to
act upon all charges properly filed with it pursuant
to R.C. 4112.05 (B).

To: EllisL. Ross, Executive Director, Ohio Civil Rights Commission, Columbus,
Ohio
By: William J. Brown, Attorney General, April 11, 1978

I have before me your request for my opinion as to the authority of the Ohio
Civil Rights Commission to perform under a proposed Work Sharing Agreement
with the United States Equal Employment Opportunity Commission. Your
explanation of the intent of the proposed agreement is as follows:

The Ohio Civil Rights Commission is part of a nationwide
program wherein state and loecal civil rights agencies
receive Equal Employment Opportunity Funds and agree,
first, to establish certain internal procedures designed to
expedite case handling and, secondly, that either the
Equal Employment Opportunity Commission or the state
or local agency, but not both, investigate or otherwise
process charges of unlawful diserimination within the
jurisdietion of both against certain specified employers,
thus considerably reducing duplication of effort and waste
of resource caused by the prior practice in which two
agencies separately enforced essentially identical
substantive law. The purpose of the program is to
dramatically improve the delivery of service in securing
relief in employment discrimination matters and in
eliminating unlawful diserimination.

[The Work Sharing Agreement] provides, inter alia, that,
when charges of unlawful employment discrimination
against certain Ohio employers are presented to the Ohio
Civil Rights Commission, these charges will be im-
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mediately referred, without further action, to the Equal
Employment Opportunity Commission, enabling ** - Equal
Employment Opportunity Commission to proceed im-
mediately pursuant to Title VII of the Civil Rights Act of
1964, as amended, without waliting for the oxpiration of
the sixty day deferral period provided therein.

Your specific question is:

In view of the foregoing premises and noting that, as
provided by Section 4112.05 (B), Revised Code, Commission
response to the filing of charges of unlawful discrimin-
ation appears to be discretionary, does the Commission
have the power to waiva 12 right to proceed in any matter
and refer the same to the United States Equal Employ-
ment Opportunity Commission?

Your question asks me to take note of the Commission's apparently
discretionary duty under R.C. 4112,05 (B) to respond to the filing of charges of
untawful discrimination. R.C. 4112.05 (B) states in pertinent part as follows:

Whenever it is charged in writing and under oath by
a person, referred to as the complainant, that any person,
referred to as the respondent, has engaged or is engaging
in unlawful discriminatory practices, or upon its own
initiative in matters relating to any of the unlawful
diseriminatory practices enumerated in division (A), (B),
(C), (D), (E), (F), (1), or (J) of section 4112.02, or section
4112.021 (4112.02.1] of the Revised Code, the commission
may initiate a pceliminary investlﬁatlon I { g 1
etermines after such investigation that it is not probable
that unlawful diserimInatory practices have been or are
being engaged in, it shall notify the complainant that it
has so determined and that it will not issue a complaint in
the matter. If it determines after such investigation that
it is probable that unlawful discriminatory practices have
been or are being engaged in, it shall endeavor to
eliminate such practices by informal methods of confer-
ence, coneiliation, and persuasion. (Emphasis added.)

Although the statute states that the Commission "may initiate" a preliminary
investigation, the use of the term is not conclusive. State, ex rel. Meyers v. Board
of Education, 95 Ohio St. 367 (1917). Under the rules o? statutory construction
Flaay" may refer to either permissive or obligatory conduct depending upon the
context in which the word is used. Hanton v. Frankel Bros. Realty, 17 Ohjo St. 345
(1927); Sifford v. Beaty, 12 Ohio St. 189 (I86]). The context of E.E. 4112.05 (B) and
related provisions In R.C. Chapter 4112 indicate that the General Assembly intended
to impose an imperative obligation on the Commission to act upon charges alleging
unlawful discriminatory practices. Following the statement that the Commission
may initiate a preliminary investigation, R.C. 4112.05 (B) sets forth the alternatives
for Commission action based upon its findings in the preliminary investigation. If
the Commission determines after such investigation that it is not probable that
unlawful diseriminatory practices have occurred, the statute directs the
Commission to notify the complainant that it will not issue a complaint in the
matter. If the investigation indicates that it is probable that such practices have
occurred, the Commission is directed to undertake informal methods of conciliation
and persuasion to eliminate such practice. The statute does not, however, address
the complainant's rights or the Commission's duty in a situation where there has
been no preliminary investigation by the Commission. Because of this omission, the
context of R.C. 4112.05 (B) suggests that the General Assembly intended the
Commission to undertake a preliminary investigation of all charges properly filed.
There are, in addition, related provisions in R.C. 4112 that indicate that the
Commission has a duty to act upon all charges filed with it. The most persuasive of
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these related provisions Is R.C. 4112.04 (A) (8) which states that "(t] he Ohio Civil
Rights Commission shall . . . [rjeceive, investigate and pass upon written
charges made under oath of practices prohibited by sections 4112,02 and 4112.021 of
the Revised Code."

For these reasons, it is my opinlon that by enacting R.C. Chaptaer 4112 the
General Assembly intended to place an imperative duty on the Ohio Civil Rights
Commission to act upon written charges of unlawful discriminatory employment
practices. The Commission does have some discretion to determine the manner in
which it will act, See R.C. 4112,04 (A) (4) (Commission has rule making authority);
R.C. 4112.04 (A) ($) {Commission may formulate policies to effectuate the purposes
of R.C. 4112.01 to 412,11}, Thus, the Commission may determine the amount and
type of Investigation necessary to determine if it is probable that unlawful
diseriminatory practices have occurred and may set standards and procedures for
such Investigations. This discretion does not, howeaver, permit the Commission to
abrogate its statutory duty by choosing not to act in certain cases.

Since the performance of the Commission's duty to act upon charges requires
the exercise of judgement and discretion on the part of the Commission members,
it is also impermissible for the Commission to delegate its duty to act to a third
party such as the EEOC. Where the proper execution of a public office requires
that the officer exercise his own judgment or discretion, the presumption is that
the particular officer was chosen because he was deemed (it and competent to
exercise that judgment or discretion. In such cases, the officer may not delegate
his duties to another, unless the power to so substitute another in his place has been
expressly or impliedly granted to the officer. Reike v. Hogan, 34 Ohio L. Abs. 3l
(1940); Stater ex rel Flndlné v. Kohler, 11 N.P. (n.s.) 487 zf?ﬁ;; 1977 Op. Att'y Gen,
No. 77-084; p. Att'y Gen, No. 73-126. Thus the Commission does not perform
its statutory duty if it merely refers a charge to the EEOC and then adopts the
EEOC's findings and resolution as its own without investigation.

That the Ohio Civil Rights Commission may neither abrogate nor delegate its
statutory duties by referring certain charges to the EEOC is also supported b
federal case law. In Brewer v, Republican Steel Corp., 513 F.2d 1222 (6th Cir., 1975
the court upheld the denial of a motion by the Ohio Civil Rights Commission to
intervene in a private employment diserimination suit brought under Title VII of the
Civil Rights Act of 1964, 42 USC §2000e et seq. ,because the Commission could not
show a direct, substantial interest in the iltigation. In the court's view, set forth at
1223 and below, the state and federal civil rights law require independent
enforcement.

The Commission's duty - and its interest - lies in enfore-
ing the Ohio civil rights statutes, not the parallel federal
laws. The federal and state provisions relating to
employment diserimination overlap in application. Never-
theless, they do provide separate and independent avenues
of relief that were not designed to be pursued through a
unitary enforcement procedure. See Alexander v. Gardner
Denver Co., 415 U.S. 36, 47-49, 94 S. Ct. 101, 39 L. Ed.2d

; Cooper v. Phillip Morris, Inc., 464 F.2d 9 (6th
Cir. 1972).

In Alexander v. Gardner Denver Co., supra, at 47-49, the United States Supreme
Court espoused its view on the Eaepen,aence of federal and state civil rights
remedies as follows:

In addition, legislative enactments in this area have
long evinced a general intent to accord parallel or
overlapping remedies against discrimination. In the Civil
Rights Act of 1964, 42 U.S.C. §2000a et seq., Congress
indicated that it considered the policy against discrimina-
tion to be of the ™highest priority." . . . Consistent
with this view, Title VNI provides for consideration of
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employment-diserimination claims In several
forums . . . And, In general, submission of a claim to
one forum does not preclude a later submission to another.
Moreover, the legislative history of Title VII manifests a
congressional intent to allow an Individual to pursue
independently his rights under both Title VI and other
applicable state and federal statutes. The clear inference
Is that Title VII was designed to supploment, rather than
supplant, existing laws and Institutions relating to
emfloym)ent discrimination. (Pootnotes and citations
omitted.

Thus, in specific response to your question, it is my opinion that the Ohio
Civil Rights Commission may not waive or delegate its duty to act upon a charge
properly filed with the Commission by referring such charge to the Equal
Employment Opportunity Commission. The Commission's statutory duty to act,
however, extends only to charges filed with the Commission by the complainant
within six months after the alleged unlawful discriminatory practice is committed.
The Commission has no duty under Ohio law to act upon charges filed with the
BEOC by parties within the jurisdiction of the Ohio Commission.

The proposed Work Sharing Agreement distinguishes between charges
received Initially by the Ohio Clvil Rights Commission and those received initially
by the EEOC. It also identifies certain charges for which it is desirable to have the
Ohlo Commission assume primary jurisdiction and those for which the EEOC will
assume primary jurisdiction. This latter distinction does not depend upon where a
charge is first filed. One stated purpose of the agreement is to enable the EEOC to
assume immediate primary jurisdiction with respect to certain types of charges and
charges involving certain respondents.

As concluded above, the Ohio Civil Rights Commission has an absolute duty
to act whenever it recelves a properly filed charge. The Commission may,
however, pursuant to its powers set forth in R.C. 4112.04(A), formulate procedures
it will follow in processing charges that are also filed with the EEOC, provided such
procedures ?o) not impair the Commission's ability to act in full compliance with
R.C. 4112.05(B).

Whether the EEOC may assume immediate primary jurisdiction with respect
to certain predetermined charges depends upon the requirements of the federal
civil rights laws. It is not within my statutory authority to opine on matters of
federal law and the obligations and powers of federal agencies. I shall, however,
take the liberty to point out more explicitly the applicability of federal law to
certain parts of the agreement in order that my coneclusions herein will not be
misconstrued as negating those portions of the proposed agreement controlled by
federal law.

Pursuant to 42 USC §2000e-5 (c) the EEOC may not act upon a charge unless
the complaining party has commenced a proceeding under any applicable state or
local law and sixty days have expired since such proceedings were commenced or
such proceedings have been terminated. There may, therefore, be little substantive
signiticance to the distinction made in the proposed agreement on the basis of
where the charge Is first received, since all charges must be filed first with the
Ohio Commission, unless the EEOC is authorized to waive the local filing
requirements in 42 USC §2000e-5 (c). The EEOC's authority to waive the local
tiling requirements appears to depend upon the applicability of 42 USC 2000e-8 (b).
This section, which gives the EEOC general authority to cooperate with state and
local agencies, provides as follows:

The Commission may cooperate with State and local
agencies charged with the administration of State fair
employment practices laws and, with the consent of such
agencies, may, for the purpose of ecarrying out its
functions and duties under this subchapter and within the
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limitation of funds appropriated specifically for such
purpose, engage In and contribute to the cost of research
and other projects of mutual interest undertaken by such
agencies, and utilize the services of such agencies and
their employees, and, notwithstanding any other provision
of law, pay by advance or reimbursement such agencies
and thelr employees for services rondered to assist the
Commission in carrying out this subchapter. In
furtherance of such cooperative efforts, the Commission

may enter into written agreements with such State or
locn!] agencles and such a eements ma Tnclude provisions
under which the Comm!ssion shall refraln from processin

a_charge In any cases or class of cases speciiled in sucE
agreements or under which the Gommission shall relleve
an rsSon or class of persons In such State or locallt

_from requirements Imposed under this section.  The
Eomml%ion shall resclns any such agreement whenever it

determines that the agreement no longer serves the
Interest of effective enforcement of this subchapter.
(Emphasis added.)

If the EEOC has, therefore, the authority pursuant to this section to relieve a
complaining party of the local filing requirements in §2000e-5(c), supra, the EEOC
may ussume immediate jurisdiction with respect to charges Initially received by the
BEOC. It would also appear that the EEOC may pursuant to this section refrain
from processing charges when such charges are being effectively handled by a state
or local enforcement agency.

Again it would be inappropriate for me to interpret these federal statutes or
to attempt to reconcile the EEOC's apparent authority under §2000e-8(b) with the
judieial views of the independence of federal and state civil rights enforcement
discussed previously. I leave, therefore, to the appropriate federal legal officer the
determination of whether charges initially received by the EEOC must be referred
to the state enforcement agency and when the EEOC may assume jurisdiction.
Since the existence of a written cooperative agreement with a state or local
agency is a condition precedent to the EEOC's authority’to refrain from acting or
to waive the requirements of §2000e, I must, nevertheless, further clarify the
extent to which my previous conclusion limits the authority of the Ohio Civil
Rights Commission to enter into such an agreement.

While the Ohio General Assembly has not expressly provided for cooperative
efforts between the Ohio Civil Rights Commission and its federal counterpart, the
Commission may validly adopt, pursuant to R.C. 4112.04 (A) (6), a policy of
cooperating with the EEOC, if it determines that such policy will better effectuate
the provisions of R.C. Chapter 4112. While the Commission does not have the
authority to commit the State to participation in a federal program or to accept
federal funds, the governor may, pursuant to R.C. 107.17, commit the state to
participation in any federal program not authorized by existing state law for a one
year period.

It would appear, therefore, that reasonable cooperative efforts between the
state and federal enforcement agencies that will enhance the effective execution
of their respective duties are permissible. In searching for illustrations of what
might constitute acceptable cooperative efforts, I noted several in your proposed
contract with the EEOC. Among these are the development of compatible
employment diserimination charge forms and processing terminology, the
development of compatible procedural and substantive standards, the development
of inventory reduction systems and progress monitoring mechanisms, the identifica-
tion of necessary legislative changes and the training of Commission personnel in

the rapid charge processing procedures developed by the EEOC. Activities such as
these if initiated by the Commission would clearly fall within its power to adopt
rules and to formulate policies to effectuate the provisions of Chapter 4112. Such
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aotivities are not rendered Impermissible merely because they are done In
cooperation with the BEOC.

It Is, therefore, my opinion that the Ohio Civil Rights Commission may enter
Into a cooperative agreement with the Equal Employment Opportunity Commission
and may agree to establish certain internal procedures designed to expedite case
handling, provided that the terms of such agreement do not abrogate the
Commission's statutory duty to act upon all charges properly filed with it pursuant
to R.C. 4112.08 (B). Pursuant to its authority under R.C. 4U2.14 (A) (8), the
Commission may, by entering into such an agreement, waive any right it may have
under foderal law to exclusive sixty day jurisdiction over charges filed with it, if
such rLglm can be waived under federal law without termination of the local
proceeding,

You also have submitted a second opinion request which raises two additional
questions concerning the execution of the proposed work sharing agreement. Your
fist question In the second request asks for olarification of the rights of a
complainant and the corresponding duties of the Commission upon the submission to
the Commisston of a proper affidavit charging a respondent with a violation of R.C.
Chapter 4112, I belleve my analysis herein has adequately explored the rights and
duties arising from the submission of a complaint with the Commission. Your
second question states as follows:

In the event that an employment charge is recelved
from & complainant by the Commission and referred
without further action to the EEOC, and the EEOC
proceads with the matter In a manner which is negligent
or adversely affects the rights of the complainant as they
might have been prosecuted under Ohlo law by the Ohlo
Civil Rights Commission, does that complainant have any
right of action against the Ohio Civil Rights Commission
by reason of its referral of the matter to the EEOC
pursuant to the provisions of the Work Sharing Agreement
referred to in our request of March 186, 1978?

Since I have concluded that the Commission may not refer a charge received by it
from a complainant to the EEOC without action, there is no need for me to address
your second question,

Thus, it is my opinion and you are so advised that:

1. The Ohio Clivil Rights Commission has a statutory
duty, pursuant to R.C. 4112.04 (AX6), to act upon all
charges of unlawful discriminatory practice filed by
a complaining party in accordance with R,.C. 4112.05
{B). The Commission may not delegate such duty to
a third party.

2. The Ohio Civil Rights Commission has the authority,
pursuant to R.C. 4112.04 (A) (5), to formulate a
policy of cooperation and coordination with the
United States Equal Employment Opportunity
Commission. If authorized, pursuant to R.C. 107.17,
the Ohio Civil Rights Commission may enter into a
written agreement with the United States Equal
Employment Opportunity Commission whereby the
Ohio Civil Rights Commission agrees to establish
certain internal procedures designed to expedite
case handling, provided that the terms of such
agreement do not abrogate the Commission's
statutory duty to act upon all charges properly filed
with it pursuant to R.C. 4112.05 (B).
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OPINION NO. 78-011

Syllabus:

If a person whose driver's license has been suspended pursuant to R.C. 4507.40
falls to provide proof of financlal responsibility as required by R.C. 4507.41, such
person is not entitled to have a motor vehicle registered in his name.

To: Dean L. Dollison, Bureau of Motor Vehicles, Columbus, Ohio
By: William J. Brown, Attorney General, April 11, 1978

1 have before me your request for my opinion as to whether R.C. 4509.44 is
applicable where a person whose driver's license has been suspended pursuant to
R.C. 4507.40 fails to provide proof of financial responsibility as required by R.C.
4507.41.

R.C. 4507.40 establishes a system of points assessed against an individual
driver according to the nature of the traffic offense that he has committed. R.C.
4507.40 (K) indicates that if a person has charged against him a total of not less
than twelve points within a period of two years from the date of the first
conviction, that person's license shall be suspended for six months. R.C. 4507.4]
requires any person whose license has been suspended and who is seeking the return
of said license, to demonstrate to the satisfaction of the registrar that he is a
qualified driver, and to give and maintain proof of financial responsibility. R.C.
4509.45 describes the evidence that shall constitute sufficient proof of financial
responsibility in order to satis{y the requirements of R.C. 4507.41. Moreover, R.C.
4509.44 states that "[n) o motor vehicle shall be or continue to be registered in the
name of any such person required to file proof of financial responsibility unless
such proof is furnished and maintained in accordance with §4509.45 of the Revised
Code." Due to the absence of any qualifying language in R.C. 4509.44 limiting its
application to specific incidents where proof of financial responsibility is required,
1 must conclude that R.C. 4509.44 applies to all situations in which proof of
financial responsibility is required.

Thus, in specific answer to your question, it is my opinion and you are so
advised that if a person whose driver's license has been suspended pursuant to R.C.
4507.40 falls to provide proof of financial responsibility as required by R.C.
4507.41, such person is not entitled to have a motor vehicle registered in his name.

OPINION NO. 78-012

Syllabus:

1. Where the Department of Public Welfare obtains
subrogation rights, under R.C. 5101.58, as the result
of an automobile accident, the Department is a
party "claiming an interest arising out of a motor
vehicle accident,” and is therefore entitled to an
accident report from the Director of Highway
Safety under R.C. 5502.12.

2. Where the Director of Highway Safety issues an

accident report, pursuant to R.C. 5502.12, to the
Department of Public Welfare, R.C, 115.45 requires
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that the Department of Public Welfare pay the
statutory fee of one dollar.

To: RobertM. Chiarmonte, Director, Ohio Dept. of Highway Safety, Columbus,
Ohio
By: William J. Brown, Attorney General, April 11, 1978

I have before me your request for an opinion on the following questions:

1. May the Department of Highway Safety release to
the Department of Public Welfare copies of accident
reports received under R.C. 5502.12?

2. I so, may such reports be sent without charge to the
Department of Public Welfare?

R.C. 5502.11 provides:

Every state highway patrolman, sheriff, deputy sheriff,
police officer, or other law enforcement officer
investigating a motor vehicle accident shall, within 5
days, forward a written report of such accident to the
director of highways and a copy to the director of highway
safety on a form which the director of highways shall
adopt subject to the provisions of sections 119.01 to 119.13,
inclusive, of the Revised Code.

Distribution of the accident reports is controlled by R.C. 5502.12. That section
provides:

The accident reports submitted pursuant to section
$502.11 of the Revised Code shall be for the use of the
director of highway safety for purposes of statistical,
safety, and other studies. The director of highway safety
shall furnish a copy of such report to any person claimin
an interest arising out of a motor veh{cie accident, o to
Rhis attorney, upon the ment of a fee of one dollar, and
with respecf to accﬁents investigated by the state

highway patrol, the director of highway safety shall
furnish to such person all related police reports,
statements, and photographs upon the payment of said fee
of one dollar and the cost of each document and
photograph reproduced by said department.

Such state highway patrol reports, statements, and
photographs may, in the discretion of the director of
highway safety, be withheld until all eriminal prosecution
has been concluded; and the director of highway safety
may require proof, satisfactory to him, of the right of any
applict;nt to be furnished such documents. (Emphasis
added.

Under R.C, 5101.58, the Department of Public Welfare is granted a right of
subrogation ™. . . for the liability of a third party for the cost of medical
services and care arising out of injury, disease, or disability of an applicant for or
recipient of medical assistance . . ." It is therefore clear that the Department
of Public Welfare is "a person claiming an interest arising out of a motor vehicle
accident" under R.C. 5502.12, supra, in any accident in which a recipient of medical
assistance is injured and requires medical services which are paid for in whole or in
part by the Department. This is not to say, however, that the Department of
Public Welfare should be allowed to examine all accident reports. It may only



2-33 1978 OPINIONS OAG 78-013

request those reports which relate to accidents that result in the Department
having to make medical payments. Accordingly, your first question is answered in
the affirmative,

The second question you raise involves the very practical problem of who
should pay for the reports which are issued to the Department of Public Welfare. It
appears that this question is answered by R.C. 115.45 which provides, in pertinent
part, as follows:

All service rendered and property transferred from one
institution, department, improvement, or public service
industry to another shall be paid for at its full value. No
institution, department, improvement, or public service
industry shall receive financial benefit from an
appropriation made or fund created for the support of
another . . .

Thus, where your department supplies an accident report to the Department
of Public Welfare, then the Department of Public Welfare is required, under R.C.
115.45, to pay "its full value." Under R.C. 5502.12, supra, the statutory fee for
providing such reports is one dollar, and such fee shoﬁlé therefore be paid by the
Department of Public Welfare prior to issuing the accident report.

Accordingly, it is my opinion and you are so advised, that:

1. Where the Department of Public Welfare obtains
subrogation rights, under R.C. 5101.58, as the result
of an automobile accident, the Department is a
party "claiming an interest arising out of a motor
vehicle accident," and is therefore entitled to an
accident report from the Director of Highway
Safety under R.C. 5502.12.

2.  Where the Director of Highway Safety issues an
accident report, pursuant to R.C. 5502.12, to the
Department of Public Welfare, R.C. 115.45 requires
that the Department of Public Welfare pay the
statutory fee of one dollar.

OPINION NO. 78-013

Syllabus:
CETA participants and welfare recipients who are
"oaned" to the Department of Natural Resources, and
who are under the supervision of the Department while
performing services are "employees" of the Department
for purposes of R.C. 9.83.

To: Robert W. Teater, Director, Ohio Dept. of Natural Resources, Columbus,
Ohio
By: William J. Brown, Attorney General, April 11, 1978

I have before me your request for an opinion on the following question:

Are CETA workers who are loaned to the Department
of Matural Resources by the sponsoring ageney or public
relief workers who are required by the county to work
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on public property and loaned to the Department
covered by the Department's insurance policy against
third-party liability when they operate state
equipment?

As you indicate, R.C, 9.83 allows the state and the various subdivisions to join a
self insurance fund and to ultimately purchase liability insurance. The section
provides, in part, as follows:

(A) The state and any political subdivision may
procure a policy or policies of insurance insuring its
officers and employees against liability on account of
damage or injury to persons and property, including
liability on account of death or accident by wrongful
act, occasioned by the operation of such motor vehicles
as are automobiles, trucks, motor vehicles with
auxiliary equipment, self-%)pelling equipment or
trailers, aireraft or watercraft by employees or officers
of the state or a political subdivision, while such
vehicles are being used or operated in the course of the
business of the state or the political subdivision. On

and after the effective date of this seetion and until
liability insurance is in force pursuant to division (B) of
this section in the absence of liability insurance
authorized by this section, the state is authorized to
expend funds to pay judgments rendered in any court
against its employees of [or] officers, that result from
the employee's or officer's operations of one of the
aforementioned vehicles where the employee or officer
was acting in the course of his employment, and is
authorized to expend funds to compromise claims for
liability against its employees of [or] officers, that
result from the employee's or officer's operation or use
the aforementioned vehicles in the course of his
employment. . . (Emphasis added.)

Under this section, the answer to your question turns upon the definition of
"employee."

The Comprehensive Employment and Training Act (CETA), 29 U.S.C. §801, et

.sfc_eg:, has as its purpose the provision of "job training and employment opportunities

or economically disadvantaged, unemployed, and underemployed persons . . . ."

To achieve this end, the federal government makes grants to "sponsoring" agencies

of state and local governments. Participants for the programs operated by the
sponsors are selected on the basis of need and paid with (iie federal grant monies.

Discussions with members of your office reveal that ODNR has become
involved with CETA participants in two ways. Under one pressram, ODNR is itself
the sponsoring agency. Participants are selected by ODNIRR and are processed
through your personnel office. They are paid directly by (JDNR, although the
funding is federal, and all services performed by these participants are performed
for ODNR. Your question, however, does not relate to these participants. Under
the second system, CETA participants are "loaned” to ODNR by other sponsors.
These other sponsors are the agencies which select the participants and the
participants are processed and paid through that sponsor. They are loaned to
ODNR because ODNR has jobs for them at times when the original sponsor does
not.  Although the processing and payment of these loaned CETA participants
continues to be conducted by the original sponsor, the actual job site supervision is
handled by ODNR. Your department has also indicated that a similar situation
exists with respect to the welfare recipients about whom you inquire. Certain
counties impose the condition of work upon receipt of welfare benefits, and at
times these counties ask that ODNR supply recipients with such work. As is the
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case with loaned CETA participants, the "payrolls" are handled by the counties, but
the actual job site supervision is handled by ODNR.

The word "employee" is not defined by R.C. 9.83. "Employee" is defined in at
least three other sections of the Revised Code, see R.C. 4101.0(D), 4121.13, and
5903.02, but in each instance, the definition is limited by its own terms to the
particular Revised Code chapter in which it appears. None of these definitions is
controlling for purposes of R.C. 9.83.

In order to better understand what is meant by the wora “employee" in R.C.
9.83, it is necessary to analyze the purpose of the statute. In waiving tort liability
under R.C, 2743.02, the state is now a potential defendant, and it appears that the
purpose of R.C. 9.83 is to protect not only the employees, but the agency as well.
For this reason, the category included within the definition of "employee' should be
broad enough to include all persons whose negligence would involve potential
liability to the agency. In order to resolve that issue, common law principles of
respondeat superior must be analyzed.

Federal case law reveals that CETA participants would not be considered
federal employees for purposes of imposing liability. Although the issue has not
been decided specifically with respect to CETA, in an analagous case, Vincent v.
U.S., 383 F. Supp. 471 (E.D. Ark., 1974), affirmed, 513 F. 2d 1296 (8th Cir., 1975), it
was held that the mere fact that a person was paid with federal grant monies did
not render the federal government liable for his torts under the Federal Tort
Claims Act. In that case the funding grant was an OEA grant. The court reasoned
that the determinitive factor in resolving the issue of liability was not the mode or
source of payment but rather the right to supervise and direct the manner in which
services are performed. Accord: Hines v. Cenla Community Action Committee,
474 F. 2d 1052 (5th Cir., 1973). Robles v. El Paso Community Action Agency, 456
F. 2d189 (5th Cir., 1972). But see Orleans v. U.S., 513 F. 2d 197 (6th Cir., 1975§.

For purposes of determining the liability of the master for the torts of the
servant, Ohio has also followed the "right to controi" test. Simply put, the test
states that he who controls the servant must bear the risk of liability for that
servant. The rule has been ardently applied in "loaned servant" cases where the
issue of who is the actual master is material. Thus, in Ragone v. Vitali & Beltrami,
42 Ohio St. 2d 161, 172 (1975), the following test was reiterated:

In determining whether, in respect of a particular act, a
servant, in the general employment of one person, who
has been loaned for the time being to another is the
servant of the original employer or the person to whom
he has been loaned, the test is whether in the particular
service whiech he is engaged to perform, the servant
continues liable to the direction and control of his
general employer or becomes subject to that of the
person to whom he is lent, - whether the latter is in
control as proprietor so that he can at anytime stop or
continue the work and determine the way in which it is
to be done, with reference not only to the result
reached but to the method of reaching it.

(Giovinale v. Republie Steel Corp., 151 Ohio St. 161 (1949) and Halkias v. Wilkoff Co.,
141 Dhio St. 139 (1943), approved and followed.)

Numerous other cases support the view that liability follows the right to
control. See, e.g. Gilmore v. Grandview Cement Products, Inc., 116 Ohio App. 313
(1962). Board of Education v. Rhodes, 109 Ohio App. 415 (1959). Home Ins. Co. V.
Brd. of Commrs., 88 Ohio App. 91 (1949), appeal dismissed, 153 Ohio 3t. 538 1950).

Under this test the loaned CETA participants and welfare recipients you
- describe present a potential source of liability to ODNR. Keeping in mind the
apparent purpose of R.C. 9.83 to protect the agencies of the state as well as
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"employees" from third party liability, I am of the opinion that the word
"employee" should be construed to include any person representing a potential
source of liability to the agency and therefore includes these workers. In reaching
this conclusion I rely solely upon R.C. 9.83 and therefore do not reach numerous
other related questions, particularly the questions of whether these workers are
state employees for purposes of the state retirement system or whether they are

classified civil servants.

Accordingly, it is my opinion that:

Syllabus:

To: Donald L. Jones, Washington County Pros. Atty., Marietta, Ohio

CETA participants and welfare recipients who are
"oaned" to the Department of Natural Resources, and
who are under the supervision of the Department while
performing services are "employees" of the Department
for purposes of R.C. 9.83.

OPINION NO. 78-014

Levy funds raised pursuant to a fire levy under R.C.
5705.19 (I) may not be used for the purpose of purchasing
ambulance equipment or for providing ambulance or
emergency medical service. Funds for such purposes must
be raised under a separate levy pursuant to R.C. 5705.19
(U)., (1969 Op. Att'y Gen. No. 69-123 overruled.)

By: William J. Brown, Attorney General, April 13, 1978

1 have before me your request for my opinion regarding a tax levy for

ambulance service. Specifically, you have raised the following question:

Can monies collected as part of a fire levy pursuant to
Ohio Revised Code Section 5705.19 (I) be used to purchase
ambulance equipment and/or ambulance service in view of
the fact that in 1974 the General Assembly added sub-
paragraph (U) to section 5705.19 which now permits a
taxing authority to levy a tax in excess of the ten mill
limitation for the purpose of "providing ..mbulance
service, emergency medical service, or both?"

The relevant portions of R.C. 5705.19 are as follows:

The taxing authority of any subdivision at any time and in
any year, by vote of two-thirds . . . may declare by
resolution to the board of elections . . . that the
amount of taxes . . . raised within the ten mill
limitation will be insufficient to provide for the necessary
requirements of the subdivision, and that it is necessary to
levy a tax in excess of such limitation for any of the -
following purposes:

(D For the purpose of providing and maintaining fire
apparatus, appliances, buildings, or sites therefor, or
sources of water supply and materials therefor, or the
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establishment and maintenance of lines of fire alarm
telegraph or the payment of permanent, part-time, or
volunteer firemen or fire fighting companies to operate
the same;

(U) For providing ambulance service, emergency
medical service, or both.

Such resolution shall be confined to a single purpose
and except as hereafter provided, and shall specify the
amount of increase in rate which it is necessary to
levy . . . (Emphasis added.)

As you indicate in your request, my predecessor, in 1969 Op. Att'y Gen. No.
69-123, determined that a board of township trustees could expend funds raised
under an R.C. 5705.19 (I) levy for the purpose of "furnishing ambulance service to
its citizens." Subparagraph (1J) was enacted by the General Assembly after that
opinion. Therefore, the issue presented is whether the enactment of subparagreph
(U) now requires a separate levy for ambulance service.

Ohio law clearly requires a new levy for ambulance service be passed. As
indicated, subparagraph (U) is newly enacted. It allows a tax levy for ambulance
service. Ohio authority has consistently found that each of the various
subparagraphs of R.C. 5705.19 constitutes a "single purpose" and therefore the
funds raised under a levy passed pursuant to one subparagraph, may not be used for
purpose set forth in a different subparagraph.

The following examples illustrate the point. In 1967 Op. Att'y Gen. No. 67-107
my predecessor considered the question of whether funds raised "for general
construction, reconstruction, resurfacing, and repair of roads and bridges in
counties or townships," pursuant to R.C. 5705.19 (G) could be used to finance a
sewer and storm drain master plan. The opinion concluded that such a use of levy
funds was not permissable, relying largely upon subparagraph (M) which allews a
levy "for regional planning." My predecessor reasoned that:

Subsections (G) and (M) of Seetion 5705.19, Revised
Code, are separate purposes. The master plan for the
purpose contemplated would require a levy pursuant to
Seetion 570519 (M) . . .

The case of Roddy v. Andrix, 32 Ohio Ops.2d 345 (Madison Co. Common Pleas, 1964)
reached the same result. In that case, taxpayers brought an action to enjoin the
expenditure of certain levy funds. The levy in question had been approved under
R.C. 5705.19 (L) "for the purpose of the maintenance and operation of schools for
retarded children." The county ecommissioners had plans for using the funds for the
purpose of real estate for such a school. The court found in favor of the taxpayers.
Relying upon R.C. 5705.19 (F), which provides that a taxing authority may authorize
a levy "for the construction or acquisition of any specific permanent improvement
or class of improvements . . .," the court made the following observation:

The words "single purpose" are plain and unambiguous.
The several purposes are set out in subsections (A)
through (L) are single purposes. Roddy, at 350.

Application of this test to vour request necessitates a negative answer. A
levy for fire apparatus and payment of firemen is authorized by R.C. 5705.19 (I). A
levy for ambulance service is authorized by R.C. 5705.19 (H). Each is a separate
purpose, and funds raised under a levy for one may not be used fer the other.

One further point deserves discussion. In 1969 Op. Att'y Gen. No. 69-038 my
predecessor determined that a township which maintained a fire department could
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operate an ambulance through the fire department. R.C. 5705.19 (U) in no way
affects that authority. It does, however, require a separation of funds since the
proceeds of a fire levy under R.C. 5705.19 {I) can no longer be used to provide
ambulance service. While such a situation could entail accounting problems for the
township, there is little doubt that levys under R.C. 5705.19 (I) and (U) can not be
simply thrown together into one "fire department" fund. And, of course, there is no
prohibition on using "inside" levy proceeds for that portion of the township fire
department's budget which represents ambulance service.

Accordingly, it is my opinion, and you are so advised that:

Levy funds raised pursuant to a fire levy under R.C.
5705.19(1) may not be used for the purpose of purchasing
ambulance equipment or for providing ambulance or
emergency medical service. Funds for such purposes must
be raised under a separate levy pursuant to R.C.
5705.19(U). (1969 Op. Att'y Gen. No. 69-123 overruled.)

OPINION NO. 78-015

Syllabus:

l. Upon receipt of a writ of possession issued pursuant
to R.C. 2327.02 (C) as part of a foreclosure action,
the county sheriff must deliver actual and exclusive
possession to the purchaser at a judicial sale, even
where delivery of such possession requires forcible
removal of the occupant, provided that the occupant
was a party to the foreclosure action.

2. R.C. 1923.01, which vests jurisdiction over actions in
forcible entry and detainer in munieipal and county
courts, does not prevent a county sheriff from
foreibly removing an occupant from foreclosed
premises under a writ of possession, and delivering
possession to a purchaser at a judicial sale.

To: Anthony J. Pizza, Lucas County Pros. Atty., Toledo, Ohio
By: William J. Brown, Attorney General, Aprit 14, 1978

1 have before me your request for my opinion on the following questions:

L Upon receipt of a writ of possession as part of a
foreclosure action, must the sheriff deliver actual
possession to the purchaser at a judicial sale, even
where delivery requires forcible removal of the
occupant?

2. Would the answer to question number one be
affected by whether or not the occupant was a party
to the foreclosure proceedings?

3. What effeet does the Forcible Entry and Detainer
Statute, particularly as it vests jurisdiction in the
Municipal Courts, have upon the authority of the
Sheriff to enforce writs of possession?
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In a foreclosure proceeding, once the sale has been completed and approved
by the court, the purchaser is entitled to both a sheriff's deed and a writ of
possession. Poole v. Loan and Bldg. Co., 4 O. Dec. 504 (1896). The sheriff is
thereupon authorized and directed to execute the writ pursuant to R.C. 2327.02(C),
whith specifies that the rit shall contain specific description of the property and
a command to the sheriff to deliver it to the person entitled thereto.

One of my predecessors, in 1933 Op. Att'y Gen. No. 1913, p. 1809, addressed
the issue posed by your first question. In considering a situation where the
occupants of property were defendants in the original action wherein a judicial sale
was had, my predecessor concluded that it is the mandatory duty of the sheriff to
serve the writ of possession provided for by G.C. 11654, now R.C. 2327.02.
Moreover, my predecessor concluded that where the occupants refuse to leave the
premises, it is the duty of the sheriff to remove them and their personal property
from the premises and to del.7er possession to the purchaser.

A similar conclusion was reached in Tetterbach v. Meyer, et al., 10 O. Dec.
Rep. 212 (1888), where the court reasoned that if the sheriff were unable to enforce
a writ of possession by physically removing an occupant who was a party to the
foreclosure suit, the issuance of the writ would be an idle gesture. The court added
that where the occupant was a party to the foreclosure, there would be no point in
requiring the purchaser to initiate an action in forecible entry and detainer, as had
been urged by the defendant, because there were no issues to litigate. It is,
therefore, my conclusion also that the provisions of R.C. 2327.02(C) require that a
county sheriff enforce a writ of possession upon an occupant of foreclosed
premises, where the occupant was a party to the foreclosure proceedings, by
physically removing that occupant if he fails to vacate voluntarily.

It should be noted, however, that the foregoing conclusion applies only in
those instances in which the party against whom physical removal is sought was
also a party to the foreclosure action. If the occupant of the premises was not a
party to the foreclosure action, a writ of possession cannot be enforced against
him. The Court of Appeals for Summit County held, in Nunn v. Hutehinson, 1 Ohio
Law Abs. 282 (1922) that a writ of possession can be used only against the parties
to the foreclosure suit, and cannot be used to disturb the possession of a stranger to
the suit. The court further held that a writ should be executed only when the right
is clear, for it cannot be used to litigate conflicting rights not already adjudicated.
The plaintiff in that case took possession under a lease from the mortgagor. When
the mortgagee initiated foreclosure, he neglected to join the plaintiff. An
injunction was granted to the plaintiff to prevent enforcement of the writ. Under
this holding, it is clear that a sheriff may not enforce a writ against an occupant
who was not a party to the foreclosure action.

Your final question raises the possibility of a jurisdictional confliet between
the provisions of R.C. 2327.02 and those of R.C. 1423.01, et seq. and R.C. 1901.18,
which grant jurisdiction in actions in forcible entry and detainer to the county and
municipal courts. R.C.1923.0], in pertinent part, provides as follows:

As provided in sections 1923.01 to 1923.14 inclusive, of the
Revised Code, any judge of a county court, within his
proper area of jurisdiction, may inquire about persons who
make unlawful and forcible entry into lands and tenements
and detain them, as well as about persons who have a
lawful and peacable entry into lands and tenements and
hold them unlawfully and by foree. If upon such inquiry it
is found that an unlawful and forcible entry has been
made, and that the lands or tenements are held by foree,
or that after a lawful entry they are held unlawfully, then
such judge shall cause the party complaining to have
restitution thereof.

R.C. 1923.02(C) specifies that proceedings under the provisions of R.C. Chapter
1923 may apply to sales of real estate, on executions, orders, or other judicial
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process, provided that the judgment debtor was in possession at the time of the
judgment or decree which gave rise to the sale. R.C. 190L.18(A) specifies that a
municipal court, within its territory, shall have original jurisdiction in any eivil
action, of whatever nature or remedy, wherein judges of county courts have
jurisdietion. Original jurisdiction over actions in forcible entry and detainer is thus
vested in the county and municipal courts.

While the jurisdiction thus vested is original, it is not exclusive. R.C.1923.03
indicates that such jurisdiction over actions for forcible entry and detainer is
concurrent with that of the court of common pleas in the following terms:

Judgments under sections 1923.01 to 1923.14, inclusive, of
the Revised Code, either in the county court or in the
court of common pleas, are not a bar to a later action
brought by either party. (Emphasis added.)

Thus, in Kuhn v. Griffin, 3 Ohio App.2d 195 (1964), the Court of Appeals for Lucas
County held that the court of common pleas has original jurisdiction in foreible
entry and detainer concurrent with that of the county and municipal courts,

In summary, the purchaser of real property at a judicial sale may obtain
actual possession thereof through one of two methods where an occupant of the
premises who was a party to the foreclosure proceedings refuses to vacate
voluntarily. The purchaser is entitled to both a sheriff's deed and writ of
possession, which must be executed by the county sheriff, who has a duty to deliver
actual and exclusive possession to the purchaser, even where such delivery requires
forcible removal of the occupant. The purchaser may, however, elect to obtain
possession against an occupant who was a party to the foreclosure proceedings
through an action in forcible entry and detainer. Although the purchaser is not
required to initiate an action in forcible entry and detainer, he may do so. Where
the occupant of foreclosed premises was not a party to the foreclosure proceedings,
the purchaser at a judicial sale must obtain possession through an action in forcible
entry and detainer. It is, therefore, my opinion and you are so advised that:

1. Upon receipt of a writ of possession issued pursuant
to R.C. 2327.02 (C) as part of a foreeclosure action,
the county sheriff must deliver actual and exclusive
possession to the purchaser at a judicial sale, even
where delivery of such possession requires foreible
removal of the occupant, provided that the occupant
was a party to the foreclosure action.

2. R.C. 1923.01, which vests jurisdietion over actions in
foreible entry and detainer in municipal and county
courts, does not prevent a county sheriff from
foreibly removing an occupant from foreclosed
premises under a writ of possession, and delivering
possession to a purchaser at a judicial sale.

OPINION NO. 78-016

Syllabus:

The Board on Unreclaimed Strip Mined Lands has the authority as a matter of
law co fund reclamation projects on private lands pursuant to Chapter 1513 of the
Revised Code even though such lands may be subjeet to clean-up orders issued by
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the Director of the Ohio Environmental Protection Agency. This opinion does not
address the propriety of such an action from a poliey perspective.

To: Arthur R. Bowers, Chairman, Board on Unreclaimed Strip Mined
Lands, Columbus, Ohio
By: William J. Brown, Attorney General, April 14, 1978

I have before me your request for my opinion regarding the funding of a
reclamation project on private lands pursuant to Chapter 1513 of the Revised Code
when such lands may be subject to cleanup orders issued by the Director of the
Ohio Environmental Protection Agency.

Section 1513.30 creates the unreclaimed lands fund. The purpose of this fund
is to reclaim land:

"public or private, affected by mining . . . for which
no cash is held in the strip mining reclamation fund or the
surface mining reclamation fund." (Emphasis added.)

In addition to these requirements, Section 1513.30 provides further criteria
concerning the feasibility, cost, and the public benefits of reclaiming the areas, but
there exists nothing that would preclude your funding this project merely because
it is located on private land. Amended Substitute House Bill No. 244 revised
Section 1513.30 this past year to specifically authorize your board to fund projects
on private lands.

Section 6111.03(H) does provide the director of environmental protection with
the authority to issue orders to prevent, control, or abate water pollution. If the
private lands project that your board is considering involves the abatement of
water pollution it would appear that you will be funding a project on land subjeect to
possible orders from the director of environmental protection. I find nothing in
Chapter 6111, however, that would preclude your funding such a project, but Seetion
3745.01(E) of the Revised Code does provide that:

It is the intent of the general assembly that the
environmental protection agency shall operate the state
government in ways designed to minimize environmental
damage, and assist and cooperate with governmental
agencies to restore, protect, and enhance the quality of
the environment,

1 must further point out that your board is created within the Ohio
Department of Natural Resources and Section 1501.02 of the Revised Code provides
that:

The director [of Natural Resources] shall co-operate with,
and not infringe upon the rights of, other state depart-
ments . . . and agencies . . . in the conduct
of . . . matters in which the interests of the depart-
ment of natural resources and such other departments and
agencies overlap,

These two sections of the Revised Code suggest a coordinated effort between
your board and the Ohio Environmental Protection Agency fs warranted whenever
there exists the kind of overlap with which you are now faced.

In specific answer to your question, it is my opinion, and you are so advised,
that your board has the authority as a matter of law to fund reclamation projects
on private lands pursuant to Chapter 1513 of the Revised Code even though such
lands may be subject to clean-up orders issued by the Director of the Ohio
Environmental Protection Agency. For the reasons stated above, however, this
opinion does not address the propriety of such an action from a policy perspective.
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OPINION NO. 78-017

Syllabus:

A township trustee may, pursuant to R.C. 505.011, serve in
the volunteer fire department of another township, even
though that other fire department has a contract to
provide fire protection to the township for which he is
trustee, provided that the trustee receives no
compensation from the township for providing such
protection, (1960 Op. Att'y Gen. No. 166, p. 120,
overruled.)

To: Stephan M. Gabalac, Summit County Pros. Atty., Akron, Ohio
By: William J. Brown, Attorney General, April 14, 1978

1 have before me your request for an opinion which raises the following
questions:

1. May a township trustee be a member of another
township's  volunteer fire department, such
department contracting to provide fire protection
for the township of which he is trustee?

2. If such person cannot occupy both positions, does the
fact that he has been elected township trustee work
a forfeiture of his position on the volunteer fire
department, or does it require, if such person
refuses to resign from the fire department, the
institution of proceedings to remove such person
from his position as township trustee?

As you indicate in your request, the statutory provision most closely related
to your question is found in R.C. 505.01l. That section provides as follows:

A member of a board of township trustees may be
appointed as a volunteer fireman and in such capacity be
considered an employee of the township, or he may be a
member of a private fire company which has entered into
an agreement to furnish fire protection for the township
of whieh such member is trustee; provided that such
member shall not receive compensation for his services as
a volunteer fireman. (Emphasis added.)

This statutory provision became effective in 1967 and effectively negated the
conclusion reached in 1960 Op. Att'y Gen. No. 1166, p. 120. The syllabus of that
opinion reads as follows:

Under Section 505.37, Revised Code, a member of a board
of township trustees may not be employed by the township
to maintain and operate fire fighting equipment and may
not serve on a volunteer fire department which has
entered into an agreement with the township to furnish
fire protection, as such employment is incompatible with
the office of a member of a board of township trustees.

The obvious purpose of R.C. 505.011 is to allow township trustees to serve
their communities as volunteer firemen without jeopardizing their trusteeship. The



2:4) 1978 OPINIONS OAG 78-018

only caveat is that the trustee may not receive any compensation. Keeping this
purpose in mind, there appears to be no reason why a township trustee can not
sorve In the volunteer fire department of a different township, even if that
department is under contract to provide fire protection to the township which the
trustee serves. While the statute does not specifically provide for the particular
facts about which you inquire, the intent is clear. The only restriction is that the
trustee may not receive any compensation for his services.

My answer to your first question renders an answer to your second question
unnecessary.

Accordingly, it is my opinion, and you are advised that:

A township trustee may, pursuant to R.C. 505.01}, serve in
the volunteer fire department of another township, even
though that other fire department has a contract to
provide fire protection to the township for which he is
trustee, provided that the trustee receives no
compensation from the township for providing such
protection. (1960 Op. Att'y Gen. No. 66, p. 120,
overruled.)

OPINION NO. 78-018

Syllabus:

Article II, §20, Ohio Constitution prohibits any inerease in per diem payments
to a school board member resulting from the enactment of Am. S.B. No. 248 where
such member held office prior to the effective date of such act. (1965 Op. Att'y
Gen. No.65-206 overruled).

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio
By: William J. Brown, Attorney General, April 14, 1978

I have before me your request for my opinion which reads, in pertinent part,
as follows:

Is the compensation mentioned in Section 3313.12, as
increased by Amended Senate Bill 248, a reimbursement
of expenses, or does it constitute salary of the school
board member receiving this compensation? Secondly, is
this compensation available to school board members
whose terms commence prior to the effective date of
Amended Senate Bill 2487

As you state in your letter, Am. S.B. No. 248 (eff. November 21, 1977)
amended R.C. 3313.12 to allow boards of education, other than county boards, by
resolution to provide compensation to its merabe:s not to exceed forty dollars per
meeting. Prior to the effective date of this act, R.C. 3313.,12 provided for up to
twenty dollars compensation per meeting.

Article II, §20, Ohio Constitution, provides as follows:

The general assembly, in cases not provided for in this
constitution, shall fix the term of office and the
compensation of all officers, but no change therein shall
affect the salary of any officer during his existing term,
unless the office be abolished.
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In 1965 Op. Att'y Gen. No. 65-208, my predecessor analyzed the effect of this
constitutional provision upon an increase of a school board member's per diem
allowance, where such allowance was increased during the member's existing term.
He concluded that such school board members were entitled to receive in term
increases of their Lﬁ diem allowances. This opinion was apparently grounded on
the theory. that such an allowance was not "salary" but "ecompensation" and

therefore ndt proscribed by Article II, §20, Ohio Constitution.

Subsequent to that opinion, the Supreme Court, in State, ex rel. Artmayer v.
Board, 43 Ohio St.2d 82 (1975) stated in its syllabus that:

The terms "salary" and "compensation" as used in Section
20, Article II of the Ohio Constitution, are synonomous.

The Court commented, at pp. 83-84, that the distinction relied upon in Op, No. 63-
206 has been uniformly rejected by Ohio courts. It noted, at p. 65, that the
question to be asked in determining whether the in-term salary prohibition of
Article 1I, §20, Ohio Constitution has been violated is whether the number of
dollars payable to an incumbent of a public office are increased by the enactment
of a statute during his term of office.

1 coneluded, in 1977 Op. Att'y gen. No. 77-083, that a township trustee is not
permitted to receive an increase in per diem compensation i his existing term in
office commenced before the ef fecti\;eLdate of the act providing for such increase.
The same result obtains in the instant situation. The per diem is specifically
denominated "compensation" in R.C. 3313.12. Moreover, the number of dollars
payable to the incumbent board members is incressed. Accordingly, [ am
constrained to overrule Op. No. 65-206 and conclude that Article II, §20, Ohio
Constitution prohibits any increase in per diem payments to a school board member
resulting from the enactment of Am. S.B. No. 248 where such member held office
prior to the effective date of such act. (1965 Op. Att'y Gen. No. 65-206 overruled).

OPINION NO. 78-019

Syllabus:

L. A county sheciff does not have a duty to transport
municipal court jurors.

2. A county sheriff does not have a duty to
accompany municipal court prisoners to court
during trials and hearings prior to conviction.

3. A munieipal court is not responsible for the costs
of housing prisoners sentenced by the court to the
county jail.

To: Arthur M. Elk, Ashland County Pros. Atty., Ashland, Ohio
By: William J. Brown, Attorney General, April 14, 1978

I have before me your request for my opinion which may be summarized as
follows:

1. Does a sheriff have a duty to provide
transportation to members of a municipal court
jury whem a jury view has been ordered by the
court?
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2. Must a sheriff accompany munlcipal court
prisoners to court during hearings and trials prior
to conviction?

3.  Is the municipal court required to make payments
on a regular basis for the housing of their
prisoners sentenced to the county jail?

With respect to your first two questions, it is necessary to consider the
statutory duty of a sheriff to provide service to the judicial branch of government,
R.C. 3107, which sets forth the general duties of the sheriff, imparts upon a
sheriff the duty to "attend upon the court of common pleas and the court of appeals
during their sessions, and when so required, shall attend upon the probate court."

R.C. 311.07 does not impose upon the sheriff a general duty to attend upon the
municipal court., To the contrary, the general duty to attend upon the municipal
court rests, pursuant to R.C. 1901.32, with municipal and township police officers.
R.C. 1901.32(D), which provides for municipal court bailiffs, states as follows:

Every police officer of any municipal corporation or
police constable of a township within the territory is ex
officio a deputy bailiff of the court in and for the
municipal corporation or township within which he is
commissioned as such police officer or police constable
and shall perform such duties in respect to cases within
his jurisdiction as are required of him by a judge of said
court or by the clerk or bailiff or deputy bailiffs
thereof, without additional compensation.

R.C. 1901.32(E) provides, moreover, that "[t] he bailiff and deputy bailiffs shall
perform for the [municipall court services similar to those performed by the
sheriff for the court of common pleas, and shall perform such other duties as are
required by rule of court."

While there are exceptions to these general statutes that do require a sheriff
to perform specific duties for a municipal court, such as the provision in R.C.
2949.08 which requires a sheri{f to transport a sentenced misdemeanant to jail,
there ic no statutory exception applicable to your specific questions. Accordingly,
it must be concluded that the duty to transport municipal court jurors does not fall
upon the sheriff, but rather upon the bailiff of such a court. Similarly, a sheriff
would not have & duty to accompany municipal court prisoners to court during trials
and hearings prior io conviction.

With respect tc your final question, I am unable to find any express statutory
duty requiring a muaicipal court to make payments to the county jail to cover the
costs of prisoners sentenced to that faeility by the municipal court. Rather, costs
are to be paid by the political subdivision on whose behalf the charges were
brought. Thus, in state misdemeanor cases the county must pay the costs, and in
ordinance cases the municipality must make the payments to the county jail. See,
1976 Op. Att'y Gen. No. 76-012; 1956 Op. Att'y Gen. No. 6768; 1955 Op. Att'y Gen.
No. 1133; Cf. University Hospitals of Cleveland v. Cleveland, 28 Ohio Misc. 134
(C.P. Cuyahoga Co., 197]) (where a municipal prisoner is housed in the county jail,
the municipal corporation is liable to the county for reimbursement of expenses.)
Accordingly, it is not the responsibility of the municipal court to pay the county
jail for the costs of housing prisoners sent to that facility by that court.

1t is, therefore, my opinion and you are so advised that:

L A county sheriff does not have a duty to transport
municipal eourt jurors.
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2. A county sheriff does not have a duty to
accompany municipal court prisoners to court
during trials and hearings prior to conviction.

3. A municipal court is not responsible for the costs
of housing prisoners sentenced by the court to the
county jail.

OPINION NO. 78-020

Syllabus:

L The State Library Board may, under R.C. 3375.01
(E), approve a resolution which provides for creation
of two separate county library districts in the same
county if the State Board determines that such
action would best promote "a statewide program of
development and coordination of library services."

2. The State Library may, under R.C. 3375.01 (E),
approve a resolution for creation of a county library
district, even though such resolution does not
comply with the strict territorial requirements of
R.C. 3375.19 or 3375.20, if the State Board
determines formation of such a county library
distriet would best promote "a statewide program of
development and coordination of library services."

To: lra Phillips, Librarian, The State Library of Ohio, Columbus, Ohio
By: William J. Brown, Attorney General, April 18, 1978

I have before me your request for my opinion regarding formation of two
county library districts in Butler County. Your request reads, in part, as follows:

The Bosrd of Trustees of the Lane Public Library in
Hamilton, Ohio has proposed conversion from a school
district library to a county district library. The proposed
district would cover only the territory now covered by the
library district and not the entire county. The Lane
Public Library has been designated a county extension
library. The Middletown Free Public Library, a municipal
library in Butler County, is also designated county
extension library.

[TThe two libraries agreed to divide Butler County
diagonally with each library serving a specific area. No
district is served by more than one library.

Therefore, you have raised the following questions:

L Can two county distriet libraries be formed in one
county?

2.  Can a county district library be formed to serve only
the areas it is presently serving and not expand to
include other territory?
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Before addressing your questions specifically, a brief discussion of the powers
of the State Library Board is appropriate. Under R.C. 3375.0]1 the State Library
Board is vested with broad supervisory power over the state's numerous libraries.
The section provides, in pertinent part, as follows:

The state library board is responsible for the state library
of Ohio and a statewide program of development and
coordination of library services, and its powers include the
following:

L TR Y

(E) Approve, disapprove, or modify resolutions for
establishment of county district libraries, and approve,
disapprove, or modify resolutions to determine the
boundaries of such districts, along county lines, or
otherwise, . . .

In 1975 Op. Att'y Gen. No. 75-026, this office had occasion to consider the powers
of the State Library Board under R.C. 3375.0l. At that time it was my opinion that
the State Library Board had powers beyond those granted to counties, townships,
munieipal corporations, and school districts elsewhere in R.C. Chapter 3375. In
essence, the conclusion of that opinion was that the State Library Board could
establish boundaries for proposed county library districts in any manner it saw fit in
order to best promote "development and coordination of library services" across the
state.

The broad powers which the State Library Board now enjoys were conferred in
1969 (133 v. S262). Prior to that time, creation of county library districts was
strietly controlled by R.C. 3375.19 and 3375.20. Both of these sections remain in
effect; however, the limitations over creation of county library districts expressed
in them appear to have been greatly relaxed by R.C. 3375.01 (E), supra.

R.C. 3375.19 allows creation of a county library distriet through a resolution
adopted by a board of county commissioners and approved by the voters of the
proposed district. It provides, in part, as follows:

In each county there may be created a county library
district composed of all of the local, exempted village,
and ecity school distriets in the county which are not
within the territorial boundaries of an existing township,
school distriet, municipal, county district or county free
publie library, by one of the following methods:

[A resolution authorizing creation of the distriet, adopted
by the county commissioners either on its own iniative, or
by petition, is presented to the voters for approval.]

An alternative method for creation of a county library distriet is found in R.C.
3375.20. It provides:

In any county in which there is not in existence a
county library district and in which all of the local,
exempted village, and city school districts in the county,
in which there is not located a main library of a township,
municipal, school district, association, or county f{ree
public library, are receiving approved service from one or
more of such libraries, there may be created a county
library distriet.

The boards of trustees of the library or libraries
providing approved library service to the school distriets
in the county in which there is not located a main library
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of a township, municipal, school distriet, or county free
public library may adopt a resolution requesting the
formation of a county library distriet composed of all of
the school distriets being served by such library or
libraries. Such resolution or resolutions shall set forth the
school distriets to be included in the proposed county
library distriet and it shall be submitted to the taxing
authority of the subdivision or subdivisions having jurisdie~
tion over the library or libraries requesting the formation
of such proposed library district.

{If the resolution is approved by the various taxing
authorities, the distriet is ereated.]

Under either of these sections, formation of the two county districts you
describe would not be possible. R.C. 3375.19, the district is to be composed of "all
of the local, exempted village, and city school distriets" not already within the
boundaries of the existing library district enumerated in the statute. As that
section contemplates one county distriet for all such schiool districts, creation of
more than one is in contravention of that section, and could create many obvious
problems. For instance, if the resolution is passed in one "eounty distriet” and not
in the other, the clear purpose of this section to consolidate unserved school
districts would be thwarted. As to R.C. 3375.20, it also appears that the section
contemplates one consolidated unit to serve the unserved school distriets.
Moreover, it is clear that the Lane Public Library could not simply eonvert from a
school district library to a county district library since R.C. 3375.20 specifically
applies only to school distriets in which no main library is located, and you indicate
that Lane is a main library for the school distriet. Thus, formation of two county
library districts as deseribed in your request could not be effectuated under R.C.
3375.19 or 3375.20.

Likewise, examination of R.C. 3375.19 and 3375.20 reveals that formation of
a county library distriet would require expansion of the territory supporting the
libraries. R.C. 3375.19 demands that the proposed county distriet include all of the
school distriets not within the boundaries of an existing library distriet. Creation
of a county district which included only selected districts would circumvent the
clear purpose of the statute to consolidate all "unattached" school distriets into one
library unit. Similar reasoning applies to R.C. 3375.20 as it too contemplates
consolidation of the school distriets not already the site of a "main library of
township, municipal, school district, association, or county free public library."

Although the acticn proposed by these libraries would not be possible under
R.C. 3375.19 or 3375.20, those sections do not bind the State Library Board. R.C.
3375.01 (E), as previously indicated, grants the State Board wide discretion, and if
the Board is of the opinion that the best interests of the state library system would
be served by creation of two county library districts in Butler County, then it may
so act. Moreover, should the Board make a similar determination with respect to
the size of such a county distriet, or districts, then the Board could, under R.C.
3375.01 (E), allow such a resolution to go before the voters. The restriction
imposed upon the creation of county library districts under R.C. 3375.19 and
3375.20 apply only to bodies of limited powers. The State Library Board, on the
othier hand, is free to act under R.C, 3375.01 in any manner necessary to promote a
statewide program of development and coordination of library services." 1975 Op.
Att’y Gen. No. 75-026.

Accordingly, it is my opinion, and you are so advised that:

1. The State Library Board may, under R.C. 3375.01
(E), approve a resolution which provides for ereation
of two separate county library districts in the same
county if the State Board determines that such
action would best promote "a statewide program of
development and eoordination of library services."
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2. The State Library may, under R.C. 3375.01 (E),
approve a resolution for creation of a county library
distriet, even though such resolution does not
comply with the strict territorial requirements of
R.C. 3375.19 or 3375.20, if the State Board
determines formation of such a county library
district would best promote "a statewide program of
development and coordination of library services."

OPINION NO. 78-021

Syllabus:

Boards of township trustees are without authority to
retain the services of a traffic consultant.

To: John F. Norton, Geauga County Pros. Atty., Chardon, Ohio
By: William J. Brown, Attorney General, April 18, 1978

1 have before me your request for an opinion on the following question:

Do township trustees have authority to retain the
services of a traffic consultant?

Before addressing your specific question, I must point out the long accepted
doetrine that boards of township trustees enjoy only such powers as are specifically
conferred upon them by the legislature, or which are necessarily implied therefrom.
Yorkavitz v. Board of Township Trustees, 166 Ohio St. 346 (1957).

The authority of township trustees to procure the services of consultants is
found in R.C. 9.36. That section provides:

The board of ecounty eommissioners of any county or the
township trustees of any township may contract for the
services of fiseal and management consultants to aid it
in the execution of its powers and duties.

Although this statutory provision is relatively new (eff. 11-7-75), and the exact
meaning of "fiscal and management" consultant is not yet clearly delineated, no
reasonable construction of that phrase could include a traffie consultant. I am
aware of no other statutory provision which could be said to expressly authorize the
retention of such a consultant. Therefore, if authority exists for the retention of a
traffic consultant, it must be implied from the duty and authority vested in the
boards of township trustees relative to the regulation of traffic.

General authority to regulate the flow of traffic is not specifically granted to
boards of township trustees by the Revised Code. The only general police powers
over motor vehicles granted to them is found in R.C. 505.17. That section allows
trustees to adopt parking regulations. Under R.C. 45ll11, township trustees, as
local authorities, are required to "place and maintain traffic control devices in
accordance with the department of transportation manual . . ." However, the
authority granted to township trustees under this section has been very strictly
construed. In 1955 Op. Att'y Gen. No. 5437, p. 310, a predecessor reached the
following coneclusions which respect to R.C. 451L.11:

1. A board of township trustees is included within
the term "local authorities" as used in Section 451Ll1],
Revised Code.
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2.  Section 451L1, Revised Code, merely authorizes
local authorities, as to roads under their jurisdietion, to
place and maintain traffiec control devices (1) to guide
traffic and (2) to warn highway users of dangerous road
condition and of existing traffic regulations. This
section does not purport to authorize local authorities
to promulgate speed or other traffie regulations.

Thus, under R.C. 45111, boards of township trustees serve merely as an
administrative body with respect to regulation of traffic, their only powers being
linisted to the placement and maintenance of traffic control devices.

The only other powers which such boards enjoy as "loeal authorities" under
R.C. Chapter 4511 are those set forth in R.C.4511.21 and R.C. 4511.65. R.C. 45l11.21
establishes speed limits, and provides in pertinent part as follows:

Whenever locel authorities determine upon the basis of
an engineering and traffic investigation that the speed
permitted by divisions (A) to (K) of this section, on any
part of a highway under their jurisdiction is greater
than is reasonable and safe under the conditions found
to exist at such location, the local authorities may by
resolution request the director [of transportation] to
Jdetermine and declare and reasonable and safe prima
facis speed limit.

R.C. 4511.65 deals with through highways and provides, in pertinent part, as follows:

All state routes . . . are hereby designated as
through highways, provided that stop signs shall be
erected at all intersections with such through highways,
by the department of transportation as to highways
under its jurisdiction, and by local authorities as to
highways undzr their jurisdiction, except as otherwise
provided by this seetion . . .

The department or local authorities having jurisdiction
need not erect stop signs at intersections they find to
be so constructed as to permit traffic to safely enter a
through highway without coming toastop . . .

The department with reference to state highways, and
local authorities with »eference to highways under their
jurisdiction, may designate additional through highways
and shell erect stop signs in all streets and highways
intersecting such highways, . . .

The authority conferred upon boards of township trustees under these sections thus
is essentially administrative, with little room given for the exercise of discretion,

Considering the limited statutory authority over traffic which township
trustees possess, there is little doubt that their authority to retain a traffic
consultant cannot be characterized as necessarily implied. While a consultant
makes the trustee's job easier, his services are not absolutely required. In the
analogous situation of the authority of county eommissioners to hire experts, one
court has concluded that no such authority exists even though the experts might
allow a more efficient exercise of the commissioners' duties. Gorman v. Heuck, 41
Ohio App. 453 (1931). Cf. 1973 Op. Att'y Gen. No. 73-090 {concluding that the
authority of township trustees to hire an insurance consultant could not be implied
from the authority to purchase insurance.) Thus, I am constrained to conclude that
the authority of the township trustees to retain a traffic consultant is not
necessarily implied from their limited authority over traffie.
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Accordingly, it is my opinion, 2/l you are so advised that boards of township
trustees are without authority to r~izin the services of a traffic consultant.

OPINION NO. 78-022

Syllabus:

R.C. 124.57 does not prohibit a classified civil servant
from being appointed to the office of township trustee
pursuant to R.C. 503.24, or from seeking that office in a
non-partisan election. (1974 Op. Att'y Gen. No, 74-034,
approved and followed. 1962 Op. Att'y Gen. No. 2879, p.
213; 1961 Op. Att'y Gen. No. 2310, p. 334; 1960 Op. Att'y
Gen. No. 1663 [first branch of the syllabus], p. 597; 1959
Op. Att'y Gen. No. 223 [second branch of the syllabus], p.
10; 1957 Op. Att'y Gen. No. 844, p. 344; and 1951 Op. Att'y
Gen. No. 1014, p. 854, overruled.)

To: David Frey, Athens County Pros. Atty., Athens, Ohio
By: William J. Brown, Attorr.2y General, April 18, 1978

1 have before me your request for my opinion which raises the following
question:

Would it be proper for the Board of Township Trustees to
appoint an employee of the Department of Mental Health
and Mental Retardation to a vacant seat on the Board of
Township Trustees?

As you indicate in your request, R.C. 124.57 prohibits classified eivil servants from
engaging in polities. Although you do not indicate whether the particular employee
in question is classified, I will assume for purposes of this opinion that he is
classified.

R.C. 124.57 provides that:

No officer or employee in the classified service of
the state, the several counties, cities, and ecity school
districts thereof, and civil service townships, shall
directly or indirectly, orally or by letter, solicit or
receive, or be in any manner concerned in soliciting or
receiving any assessment, subseription, or contribution for
any political party or for any candidate for public office;
nor shall any person solicit directly or indirectly, orally or
by letter, or be in any manner concerned in soliciting any
such assessment, contribution, or payment from any
officer or employee in the classified service of the state
and the several counties, cities, or ecity school distriets
thereof, or civil service townships; nor shall any officer or
employee in the classified service of the state, the several
counties, cities, and city school distriets thereof, and eivil
service townships, be an officer in any political
organization or take part in politics other than to vote as
he pleases and to express freely his political opinions.
(Emphasis added.)
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This section has been the source of numerous opinions from this office, the most
recent being 1974 Op. Att'y Gen. No. 74-034. That opinion concluded:

A person in classified civil service is not prohibited from
being a candidate for or holding the office of member of a
county board of education by R.C. 124.57, because that
Section only prohibits partisan political activity.

The opinion specifically overruled several previous opinions of my predecessors and
was based upon two cases which had narrowly construed the phrase "take part in
polities." Those two cases, Heidtman v. Shaker Heights, 163 Ohio St. 109 (1955), and
Gray v. Toledo, 323 F. Supp. 1281 (N.D. Ohio, 15’7—1): are carefully analyzed in
Opinion No. 74-034, supra, and [ 'see no need to analyze them again here. In
summary, they hold that R.C. 124.37 prohibits a classified civil servant from

engaging in partisan polities. It does not prohibit non-partisan political activity and
specifically protects freedom of expression and the right to vote.

It was my conclusion in Opinion No. 74-034 that the office of a county school
board member was not a partisan office in the sense prohibited by R.C. 124.57.
Your opinion request can therefore be reduced to one simple issue: Does
appointment to a board of township trustees entail involvement in partisan polities?
The answer to that question requires further analysis.

A vacancy on the Board of Township Trustees is filled pursuant to R.C.
503.24. That section provides, in part, as follows:

If, by reason of the nonacceptance, death, or removal of a
person chosen to an office in any township at the regular
election, or if there is a vacancy from any other cause,
the board of township trustees shall appoint a person
having the qualifications of an elector to fill such vacaney
for the unexpired term.

While it appears that this type of appointive process ecould involve partisan politics,
it should be pointed out that elections for township offices are normally made
without primaries, R.C. 3513.253, and on non-partisan ballots, R.C. 3505.04. In that
respect, they are identical to elections for school board members. See, R.C.
3513.254 and 3505.04. Under the reasoning of Opinion No. 74-034, it would
therefore be permissible for a classified civil servant to run for township trustee,
as it is 2 non-partisan election. Since such an employee could run for the office of
trustee, it would be anomalous to conelude that he could not be appointed to fill a
vacancy on the board of trustees. Thus, the appointment is permissible.

One caveat is necessary. The rationale supporting Opinion No. 74-034 is that
school board members are elected in a non-partisan election, on non-partisan
ballots, and without primary elections. Normally, township elections are held in a
similar fashion. However R.C. 3513.253 requires that a primary election be held
upon petition of a majority of the electors in the township. Where such a primary
is held the ensuing general election becomes partisan, with partisan ballots in use
and it would be inappropriate for a classified civil servant to seek office in such an
election.

Accordingly, it is my opinion, and you are so advised that:

R.C. 124.57 does not prohibit a classified ecivil servant
from being appointed to the office of township trustee
pursuant to R.C. 503.24, or from seeking that office in a
non-partisan election. (1974 Op. Att'y Gen. No. 74-034,
approved and followed. 1962 Op. Att'y Gen. No. 2879, p.
213; 1961 Op. Att'y Gen. No. 2310, p. 334; 1960 Op. Att'y
Gen. No. 1663 [first branch of the syllabus], p. 597; 1959
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Op. Att'y Gen. No. 223 {second branch of the syllabus], p.
110; 1957 Op. Att'y Gen. No. 884, p. 344; and 1951 Op. Att'y
Gen. No. 1014, p. 854, overruled.

OPINION NO. 78-023

Syllabus:

A person who is appointed to complete an unexpired term
as county auditor after Decemier 6, 1976 shall receive a
salary according to the salary schedule contained in R.C.
325.03 prior to its amendment by 1976 H.B. 784, plus any
increase in that salary allocated by Section 4 of the
amending act. After the calendar year 1978 all county
auditors will receive the salary set out in the amended
salary schedule, but in no event will that salary be less
than that received during calendar year 1978.

To: JohnT. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio
By: William J. Brown, Attorney General, April 21, 1978

I have before me your request for my opinion regarding the salary of the
county auditor. You indicate that the present auditor was appointed to fill an
unexpired term. He took office on February 1, 1977. The problem you have
encountered stems from 1976 House Bill 784 which amends R.C. 325.03 (effective
December 6, 1976). As amended, the statute provides:

Each county auditor shall be -classified, for salary
purposes, according to the population of the county. All
such county auditors shall receive annual compensation in
accordance with the following sehedule:

CLASSIFICATION AND COMPENSATION SCHEDULE

Class Population Range Compensation
1 1- 20,000 $13,000
14 1,000,001 and over $29,000

Section 4. Notwithstanding the provisions of section
325.03 of the Revised Code as amended by Section 1 of
this act, commeneing in 1977 the salary paid to a county
auditor shall be increased by five percent of the annual
salary paid to him as of December 31, 1976 and for each
year thereafter until the end of calendar year 1978, by
five percent of the preceeding year's annual
salary . . . For calendar years after 1978, a county
auditor shall be paid in accordance with the salary
schedule provided in section 325.03 of the Revised Code
as amended by Section 1 of this act, except that no salary
of a county auditor shall be less than that received in
calendar year 1978.
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Therefore, you have raised the following question:

Should the present Auditor of Cuyahoga County be paid
according to the schedule set forth in Section 1 of 1976
H.B. 784, or should he be paid at 5% more than the salary
of the previous auditor as set forth in Section 4 of the
bill?

Before addressing your specifie question, some preliminary discussion is
required. Art. II, §20 of the Ohio Constitution provides as follows:

The general assembly, in cases not provided for in this
constitution, shall fix the term of office and the
compensation of all officers; but no change therein shall
affect the salary of any officer during his existing term,
unless the office be abolished. (Emphasis added.)

The prohibition contained in this section applies to county officers, and there is no
question that the county auditor's compensation may not be increased during an
existing term in office. See, 1960 Op. Att'y Gen. No. 1155, p. 105.

The General Assembly may, however, establish a "sliding scale" salary
schedule for officers, and where it is in effect prior to the officer's existing term in
office, his salary can vary according to the schedule. See, State, ex rel. Mack v,
Guckenberger, 139 Ohio St. 273 (1942). 1977 Op. Att'y Gen. No. 77-083. Thus,
where the population of a county increases in the middle of an existing term, the
salary of the incumbent may increase accordingly. Moreover, under State, ex rel.
Glander v. Ferguson, 148 Ohjo St. 581 (1947), if the general assembly adopts a new
pay scale during a term, and a new officer is appointed to fill an unexpired term
after the effective date of the amendment, then the appointee is entitled to the
newer pay rate since it did not occur during his term in office. Thereiore, the
county auditor could be paid under the new pay schedule in R.C. 325.03 since he
took office after the efiective date of the amendment.

As you indicate by your question, Section 4 of 1976 H.B. 784 makes the act
ambiguous. Several interpretations are possible. It could be read as allowing all
county auditors a five per cent salary increase, regardless of the time they took
office. The problem with that interpretation is obvious, however, for it would
involve an in-term inerease in salary to the auditors which is clearly prohibited by

(gt't. II, §20. Under Cooperative Legislative Committee v. Public Utilities
Commission, 177 Ohio S¢. 101 (1964), a construction which renders a statute
unconstitutional should, if possible, be avoided. Therefore, other alternatives must
be explored.

Another possible interpretation is to read the entire act as giving all auditors
taking office after the effective date of the Act a salary as set forth in the new
schedule. However, several problems exist under such a construction. First,
Section 4 specifically provides that:

For calendar years after 1978, a county auditor shall be
paid in accordance with the salary schedule provided in
section 325.03 of the Revised Code as amended by Section
I of this act, except that no salary of a county auditor
shall be less than that received in calendar year 1978.

This portion of Section 4 implies that the salary schedule is not to take effect until
after calendar year 1978. Moreover, the first sentence of Section 4, supra, clearly
contemplates a five per cent per annum pay increase for county auditors. If the
new auditors are to be paid under the amended schedule, that sentence wou'd
require a new salary plus five percent. Such a result would confliet with that part
of Section 4, quoted above, which provides that auditor's salaries be based on the
new schedule after 1978, but "that no salary of a county auditor shall be less than
that received in calendar year 1978."
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I therefore am inclined to construe Section 4 as postponing the effective date
of the salary schedule until the end of calendar year 1978. Under this construetion,
all county auditors who enter office after December 6, 1976 would receive the
salary under the old schedule, plus five per cent in 1977 and five percent more in
1978. When calendar year 1978 ends, all auditors will then switeh over to the
amended schedule in Section 1. I find support for this construction in the
observation that by calendar year 1979 all of the auditors will have ecommenced a
new term in office since county auditors are elected quadrennially in even
numbered years. R.C. 319.01. R.C. 3501.02 (C).

Accordingly, it is my opinion and you are so advised that;

A person who is appointed to complete an unexpired term
as county auditor after December 6, 1976 shall receive a
salary according to the salary schedule contained in R.C.
325.03 prior to its amendment by 1976 H.B. 784, plus any
increase in that salary allocated by Section 4 of the
amending act. After calendar year 1978 all county
auditors will receive the salary set out in the amended
salary schedule, but in no event will that salary be less
than that received during calendar year 1978.

OPINION NO. 78-024

Syllabus: )
The board of trustees of a state university may,
with the concurrence of the attorney general, pay a
cash settlement pursuant to either a journalized entry
or a nonjudicially approved contract to an individual
who has properly asserted a claim against the university
in a forum other than the Court of Claims.

To: Edward Q. Moulton, Vice Pres., Ohio State University, Columbus, Ohio
By: William J. Brown, Attcrney General, May, 1, 1978

I have before me your request for my opinion which reads as follows:

With increasing frequency, the University and its Board of
Trustees find themselves defendants in lawsuits brought in
the U.S. Distriet Court or in administrative proceedings
before Federal agencies such as EEOC or Department of
Labor (Office of Veterans Reemployment Rights).
Similarly, the Board may be the respondent in
administrative proceedings before State agencies such as
the Ohio Civil Rights Commission and State Personnel
Board of Revicw. Sometimes the University or the Board
is the only defendant or respondent, but often some
ranking University administrators may be joined as
codefendants. OQccasionally, when confronted with the
prospects of extensive preparation for litigation coupled
with the uncertainty of the outcome, it becomes
economically very attractive to settle the case with the
payment of cash in order to obtain dismissal of the action.
We seek your advice as to whether and by what procedures
the University is able to settle these controversies by
lump sum cash settlement and thus minimize its overall
expense.
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We therefore seek your formal opinion on the following
question:

In legal proceedings against the University pending
or threatened before state and federal agencies, or in the
federal courts, involving matters other than damage
claims properly within the jurisdiction of the Court of
Cleims, is a state university autnorized to pay a cash
settlement pursuant to either a journalized entry or a
nonjudicially approved contract, to a claimant who has a
right of action, other than in the Court of Claims, against
the university or its board of trustees under either state
or federal law.

Because of the nature of the issues raised in your request, I must express at
the outset certein limitations regarding the seope of the following analysis. First, 1
shall assume that in mentioning suits against officers and administrators of the
university, you are referring only to those actions in which the university itself may
ultimately be heid liable for the acis of such individuals.

Second, I shull assume that your inquiry is limited to those claims asserted
against the university for which the defense of sovereign immunity is unavailable.
It is well settled that state universities are mere agents or instrumentalities of the
state and, as such, share in the sovereign immunity. of the state. Thacker v. Board
of Trustees, 35 Ohio St.2d 49 (1973). Although Ohio Const. art. I, §16 provides that
suits may be brought against the state in such manner as may be provided by law,
the provision is not self-executing and it has been held consistently that suits can
be brought against the state only in the manner and in accordance with the
procedure provided for by the General Assembly. E.g., Wolf v. Ohio State

University, 170 Ohio St. 49 (1959); State, ex rel. Williams v. Glander, 148 Ohio St.

188 (1947).

Similar in effect to the judicial doetrine of sovereign immunity is the concept
of federal constitutional government embodied in the eleventh amendment. (U.S.
Const. Amend. XI) Broadly speaking, operation of the eleventh amendment bars
individvals from asserting claims in federal court that seek to impose financial
liability upon the state without its consent. Edelman v. Georgia, 415 U.S. 651, 94
S.Ct. 1347 (19%4). 1t should, of course, be noted that the requisite consent has been
found to exist under a variety of circumstances. E.g. Fitzpatrick v. Bitzer, 427
U.S. 445, 96 Sup. Ct. 2666 (1976) (the eleventh amendment and the principle of
state sovereignty which it embodies are necessarily limited by the enforcement
provisions of the fourteenth amendment); Parden v. Terminal Ry. of Alabama, 337
U.S. 184, 84 S. Ct. 1207 (1964) (Waiver of Tmmunity iIs inferred when state leaves
sphere that is exclusively its own and enters into activities subject to eongressional
regulation.)

A detailed analysis of either sovereign immunity or the eleventh amendment
is unnecessary to the disposition of the issues you raise. It is, however, important
to realize that the imposition of financial liability upon the state is the prerogative
of the state. Under no circumstances does an officer of the state possess the
authority to waive the state's immunity from suit and subjeet it to financial
liability of any kind. E.g., Ford Motor Co. v. Department of Treasury of State of
Indiana, 323 U.S. 459, 65 S.Ct. 347 (1945); State, ex rel. Board of County
Commissioners v. Rhodes, 177 N.E.2d 557 (1960). In discussing the power of state
officers to compromise and settle claims asserted against the state, therefore, I
shall assume that such claims are limited to those for which the defense of
immunity is unavailable. The payment of money in settlement of a claim would
otherwise constitute a waiver of the state's immunity.

A settlement or compromise has been defined as an agreement or
arrangement whereby a right or claim disputed in good faith or unliquidated is
settled by mutual concessions of the parties. National Labor Relations Board v.
Nllinois Tool Works, 153 F.2d 811 (1946); In Re Lovel Building Co., Ine., 116 F.Supp.
383 (1953). In Ohio, as in most jurisdictions, settlement agreements have been
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characterized as contracts and their interpretation has been governed by contract
law. Hageman v. Signal L.P. Gas Inc., 486 F.2d 479 (1973); Diamond v. Davis
Bakery, g Ohio St.2d 38 {1966); Adams Express Co. v. Beckwith, 100 Ohio St. 348
{T919).

American courts have consistently recognized both the validity and
desirability of settlements or compromises in lieu of litigation. See, e.g., Williams
v. First National Bank, 216 U.S. 582, 30 S.Ct. 441 (1910); St.Louis Mining and Millling
Co. v. Montana Mining Co., 171 U.5. 650, 195 S.Ct. 61 (1898). The courts of Ohio
have long concurred in this position. In White v. Brocaw, 14 Ohio St. 339 (1863), the
Ohio Supreme Court noted at 346 as follows:

If there is any one thing which the law favors above
another it is the prevention of litigation by the
compromise and settlement of controvgrsies.

See, also, Spercel v. Ster.” . Industries, 31 Ohio St.2d 36 (1972); Hawgood v.
Hawgood, 33Chio Mise. 227 (19" JJ; In Re Paternity, 4 Ohio Misc. 193 (1965); Mesmer
v. Johnson, 68 O.L.A. 408 (1954). “Thus, the law clearly favcrs the resolution of
controversies and uncertainties through compromise and settlement rather than
through litigation.

Your inquiry, however, concerns the power of a state university, through its
board of trustees, to settle a claim asserted against it. It is appropriate, therefore,
to examine briefly the powers of a board of trustees. It is true that the board is
vested with broad supervisory powers concerning the government of the university.
See, Long v. Board of Trustees, 24 Ohio App. 261 (1956); R.C. 3335.02; R.C. 3335.10.
Its powers, however, are not without limits. See, e.g., 1974 Op. Att'y Gen. No. 74-
108; 1974 Op. Att'y Gen. No. 74-098. The power to settle a claim asserted against it
though the payment of a sum of money is not expressly conferred upon the board of
trustees of a state university.

Courts have frequently held, however, that the power of a governmental
entity to compromise a disputed claim may be inferred from more general powers.
Since a settlement agreement is a contract, the power to compromise and settle a
claim has been inferred from the statutory power to contract. It has also been
viewed as a corollary of the power to sue and be sued. 17 E. McQuillin, Municipal
Corporations § 48.17 et seq. (3rd ed. rev. 1968). In Roop v. Byer, 84 O.L.A. 417
{1959), the court, in concluding that a board of township trustees possessed the
power to settle a lawsuit against it, noted at 418 as follows:

At the outset, there is no question of the powers of the
Trustees to settle a lawsuit. R.C. 508.0l, referring to
townships, provides:

It may sue and be sued, plead and be impleaded. The
conferring by statute the right of a government to sue or
to be sued also confers upon such authority the right when
one is sued to compromise and settle said claim. In fact,
in such cases, it is the duty of the trustees to use their
best judgment and effort te protect the township in such
lawsuit.

The Ohio State University is, of course, a body corporate and R.C. 3335.03
specifically empowers its board of trustees to contract and to sue and be sued. It is
arguable, therefore, that under the foregoing theory the board possesses the
implied power 1o settle a disputed elaim that has been asserted against it.

I am, however, disinclined to so conelude. The power to sue and be sued and
the power to contract relate only to the capacity of the university and its board of
trustees. Wolf v. Ohio State University Hospital, 170 Ohio St. 49 (1959). Although
the power to contract may well be a prerequisite to any binding contraet to which
the university is a party, it can scarcely be contended that a board of trustees is
thereby authorized to enter into every conceivable type of contract. It has been
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held repeatedly that public officers are without authority to bind the government
they represent by acts outside their express authority, even though within their
apparent power. E.g., Canal Fund v. Perry, 5 Ohio 56 (1831); State v. Lake Shore, 1
Ohio Nisi Prius 292 (1895). More specifically, R.C. 3.12 provides that a state officer
or agent may not make binding contracts to pay any sum of money not previously
appropriated for the purpose for which such contraect is made unless such officer or
agent has been duly authorized to make such contract. I must, therefore, conclude
that the power of a university board of trustees to sue and be sued and to contract
does not in and of itself authorize such board to compromise and settle a claim
asserted against the university.

Of much greater significance than the abstract capacity to sue and be sued is
the fact that the General Assembly has in a number of instances actually made the
university amenable to suit. See, e.g., R.C. 124.34 (provides for administrative
review of appointing authority's personnel decisions); R.C. 4112.02 {(imposes liability
upon the state for violation of civil rights statutes). The General Assembly has,
thus, conferred a right of action upon individuals that could result in a money
judgment ageinst the university. It is this statutory imposition of liability that, in
my opinion, carries with it the implied power to compromise and settle claims
properly asserted against the university.

It is well established that public officers, in addition to those powers
expressly conferred upon them by statute, possess such implied powers as are
necessary for the due and efficient exercise of the power expressly granted. Thus,
where an officer or a governing board is directed by the constitution or statute to
perform a particular function, in the absence of specific directions covering in
detail the manner and method in which it shall be done, the command carries with
it the implied power and authority necessary to the performance of the duty
imposed. E.g., State, ex rel. Copeland v. State Medical Board, 107 Ohio St. 20
(1923); State, ex rel. Hunt v. Hildebrant, 93 Ohio St. 1 (1915). Certainly affairs of
state must be conducted on as equally intelligent lines as private business and if a
master commands a servant to do a particular thing, without directing him in detail
how he shall do it, it is a fair and necessary presumption that the servant is to
exercise an intelligent diseretion in doing the thing commanded to be done. State,
ex rel. Copeland v. State Medical Board, supra, at 28; State, ex rel. Hunt v.
Hildebrant, supra, at 11

It may be persuasively argued, therefore, that the board of trustees of a state
university possesses the implied power to settle a claim that has been properly
asserted against it. Although Ohio Const. art. I, § 16 provides that suits may be
brought against the state in such courts and in such manner as may be provided by
law and the General Assembly has in a number of instances provided for suits
against a university, neither the constitution nor pertinent statutes fully and
specifically delimit the university's powers with respect to its liability. It is,
therefore, quite reasonable to conclude that in the absence of a statutory provision
to the contrary, the board of trustees of a state university possesses all the powers
properly exercised by those named as a party to a legal proceeding including the
power to settle the claim asserted when it is in the best interests of the university
to do so.

It must be remembered that the entire civil adjudicative process is primarily
designed for the settlement of disputes between parties. Once an instrumentality
of the state is, by operation of statute, a proper party to such a dispute, it is
 reasonable to conclude that it is possessed of the implied power to settle the
dispute as economically and expeditiously as possible.

It is, therefore, my opinion that the board of trustees of a state university
possesses the implied power to compromise and settle a claim properly asserted
against the university.

Having so coneluded, I shall now discuss the circumstances under which this
authority may be properly exercised.
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Once a state university has been named a party to a legal proceeding the
powers and duties of its board of trustees eannot be examined in a vacuum.
Rather, they must be considered in conjunction with the powers of the attorney
general. Unlike the governing board of a private entity, the board of trustees of a
state university is not free to unilaterally determine if, and pursuant to what
terms, a claim that has been asserted against it may be compromised and settled.
R.C. 109.02 designates the attorney general as the chief law officer of the state
and all its departments and provides that no state officer, buard, or the head of a
department or institution shall employ or be represented by other counsel or
attorneys at law. The board of a state university, therefore, may exercise such
power only with the concurrence of the attorney general.

Although the attorney general is not expressly authorized by statute to
dispose of litigation in which the state is involved through the compromise and
settlement of a claim, his powers are not limited to those conferred by statute.
The attorney general is a constitutional officer of the state. See, Ohio Const. art.
I, §2. In addition to the powers conferred upon the attorney general by
constitution and statute, he possesses all of the common law powers and duties
pertaining to the office, except insofar as they have been expressly limited by
statute. The courts of this state have expressly recognized that the attorney
general is possessed of these common law powers. State, ex rel. Doerfler v. Price,
101 Ohiv St. 50, 57 (1920); Brown v. Newport Concrete Co., Case No. 728338 (Court
of Common Pleas, Hamilton County, Ohio, 1974). Aff'd 44 Ohio App.2d 121 (1975);
State of Ohio v. BASF Wyandotte Corp., Case N0.904571 (Court of Common Pleas,
Cuyahoga County, Ohio 1974).

Among the common law powers of the attorney general is the authority to
manage and control all litigation in which the state is involved. E.g., Derryberry v.
Kerr-McGee Corp., Okl. 516 P.2d 813 (1973); State v. Ehrlick, 65 W.Va. 700, 64 S.E.
64 S.E. 935 (1909). It is unnecessary for the purposes of this opinion either to
explore the outer limits of this control or to define it with any specificity. It is
sufficient to note that it includes the power to dispose of litigation in which the
state is involved through the compromise and settlement of a claim. New York v.
New Jersey, 256 U.S. 296, 41 S.Ct. 492 (1921); State, ex rel. Carmichael v. Jones,
752 Ala. Z¥9, 41 So0.2d 280 {1949); People, ex el. Stead v. Spring Lake Drainage and
Levee District, 253 0. 479, 97 N.E. 1042 (1912).

In so noting, I am fully aware that the case law on this point has generally
dealt with claims of the state. 1 am, however, unable to discern any basis for
distinguishing between claims of the state and claims asserted against it. To the
contrary, it would be highly anomalous were such claims to be treated differently.
The attorney general normally possesses a great deal of diseretion in determining
whether to institute legal proceedings and when to conclude them. State, ex rel.
Peterson v. Fraser, 191 Minn. 427, 254 N.W. 776 (1934); State v. Finch, 128 Kan. €65

. Such diseretion in the prosecution of a case is wholly inconsistent with a
position that would require legal counsel in the defense of a ense to proceed,
categorically with full litigation.

I am also aware that the General Assembly has in a number of instances
specifically authorized the attorney general to settle claims of or against the state.
See, R.C. 115.17 (attorney general and auditor are authorized to adjust any claim of
the state in an equitable manner); R.C. 5733.25 (attorney general may, with the
advice and consent of the tax commissioner, compromise or settle any claim for
taxes); R.C. 2743.15 (agency may with the approval of the attorney general and
Court of Claims settle or compromise any civil action against the state in the
Court of Claims). Operation of the rule of expressio unius est exclusio alterius
arguably compels the inference that the attorney general lacks the power in all
instances other than those set forth by statute, to approve the compromise and
settlement of a claim asserted against the state.

The argument, however, is not particularly persuasive. The rule that compels
this inference is, after all, one of statutory construction. In discussing the power
of the attorney general to approve the compromise and settlement of a claim
against the state, one is not concerned with construing statutory powers but with
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delineating common law powers. As indicated previously, the operative question in
such a context is not what is permitted by statute but what is expressly prohibited.
No Ohio court has ever advanced the proposition that the codification of certain
common law powers permits one to infer that all other common law powers are
thereby abrogated. To the contrary, courts have consistently held that the common
law cannot be repealed by implication. See, In Re McWilson's Estate, 155 Ohio St.
261 (1951); State, ex rel. Morris v. Sullivan, 87 Ohio St. 79 (1909).

Finally, it is necessary to consider the impact of State, ex rel. Board of
County Commissioners v. Rhodes, 177 N.E.2d 557 (1960) upon the question of the
attorney general's common law powers in this respect. In concluding that the state
‘acked authority to pay money to a county in settlement of a claim asserted against
i.. the court noted at 566 as follows:

« « « [I1n our opinion the attorney general would have no
authority to agree to payment by the state to the
county ...

(R.C. 115.17) further provides that the ‘attorney general
and auditor of state may adjust any elaim in such manner
as is equitable.! In this respect, note first, that such
adjustment requires action by both the attorney general
and the auditor. Note second, that this statute is limited
to adjustment of ¢laims in favor of the state but does not
contain any provision authorizing them or either of them
to recognize and effectuate paymeiit of claims against the
state.

The ioregoing case involved an action initiated by the Board of County
Commissioners of Mahoning County to recover money damages allegedly overpaid
by the county to the state for the support of inmates committed to institutions for
the feebleminded. As one of the several grounds offered in support of its claim,
the board of county commissioners relied on a prior agreement with the attorney
general that the state would adjust the claim of Mahoning County on terms
identical to those arrived at through a pending suit on the same issue involving
Franklin County.

The case is different in two salient respects from the type of situation
considered in the present analysis. First, the claim was one against the state
without authorization therefor. In such a situation a settlement would, in effect,
waive the immunity of the state. As indicated previously, no publie official is
possessed of the power to effect such a waiver. Second, at the time that the
agreement was executed by the attorney general, there was no pending or
threatened litigation of the claiin involving Mahoning County. Thus, the common
law powers of the attorney genera) regarding the control of litigation were not at
issue before the court. The issue that prompted the court's comments quoted abov
was whether R.C. 115.17 authorizes the attorney general to settle claims against the
state and it clearly does not, It is my opinion therefore, that the decision in State,
ex rel. Board of County Commissioners v. Rhodes, supra, has no bearing upon the
issue at hand.

Thus, it is clear that the attorney general's power to control and manage all
litigation in which the state is involved includes the power to dispose of litigation
through the compromise and settlement of a claim asserted against the state.
Consequently, the board of trustees of a state university may settle a claim
asserted against the university only with the concurrence of the attorney general.

In discussing the circumstances under which the board of trustees may
properly exercise its power to settle a claim against the university, it is also
necessary to consider the nature of the claim. Your request makes reference to
threatened as well as pending legal proceedings against the university. I assume
that by this reference you intend to distinguish between a legal proceeding in which
no formal action has been taken by the complaining party and one in which a formal
complaint has been filed with an adjudicatory agency or court. This distinction is
not without significance.
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As I indicated at the outset, a claim that seeks to impose financial liability
upon the state can be maintained only with the consent of the state. The claim
may be asserted only in the forum and in accordance with the procedure provided
for by law. If the claimant fails to comply with the designated procedure, the state
renains immune from suit. The mere suggestion of a claim against the state does
no’, empower the officers thereof to enter into a settlement agreement. It is not
uitil a claim has been formally filed and is currently pending in the appropriate
forum that the board of trustees possesses the authority to compromise and settle
such claim.

Finally, you have raised a question concerning the proper form of a
settlement agreement. More specifically, you inquire whether a state university is
authorized to pay a cash settlement pursuant to either a journalized entry or a
nonjudicially approved contract.

Except as provided by a local statute or rule of ecourt, no particular form is
required to enact a valid compromise agreement. Main Line Theatres v. Paramount
Film Distrib. Corp., 298 F.2d 801 (3rd Cir., 1962) cert denied 370 U.S. 939, 82 S.Ct.
1585 (1962). Oral agreements voluntarily entered into by the parties in the presence
of the court stand on equal footing with written agreements signed by the parties.
See, Spercel v. Sterling Industries, 31 Ohio St.2d 36 (1972). Judicial approval is not
required to make a binding settlement agreement. A settlement agreement
voluntarily entered into by the parties will be summarily enforced by the court.
Cummins Diesel Michigan, Inc. v. The Faleon, 305 F.2d 721 (7th Cir. 1962) cited in
Spercel, supra at 39. Thus, a state university is authorized to pay a cash
settlement pursuant to either a journalized entry or a nonjudicially approved
contract.

In conclusion, it is my opinion and you are hereby advised that

The board of trustees of a state university may, with
the concurrence of the attorney general, pay a cash
settlement pursuant to either a journalized entry or a
nonjudicially approved contract to an individual who has
properly asserted a claim against the university in a forum
other than thie Court of Claims.

OPINION NO. 78-025

Syllabus:

A regionel water and sewer district, established pursuant to R.C. Chapter
6119, possesses the power, necessarily implied from R.C. 6119.12, to retain the
auditing services of a certified public aceounting firm for the purpose of enabling
such distriet to sell its bonds and notes. (Paragraph 1 of the syllabus of 1977 Op.
Att'y Gen. No, 77-068 modified).

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio
By: William J. Brown, Attorney General, May 4, 1978

1 have before me your request for my opinion in which you ask whether a
regional water and sewer district possesses the authority to retain the auditing
services of an independent public accounting firm, particularly to provide certified
financial statements, to enable sueh distriet's notes and bonds to be publiely
marketed.

Regional water and sewer disiriets may be created pursuant to R.C. Chapter
6119. Such distriets are governed by a board of trustees, R.C. 6119.07. The board
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may, pursuant to R.C. 6119.12, issue water resource revenue honds and notes at such
times and in such amounts as it deems necessary for the purpose of paying costs
resulting from the water resource projects of the distriet. It is my understanding
that it is necessary, in the process of marketing such bonds and notes, to provide
certified financial statements prepared by certified public accountants as part of a
distriet's official financial statements to prospective purchasers.

As 1 stated in 1977 Op. Att'y Gen. No. 77-068, a regional water and sewer
district is a creature of statute. Accordingly, it may only perform such acts as are
expressly permitted by statute or necessarily implied therefrom. State, ex rel. v.
Pierce, 96 Ohio St. 44, 47 (1916). In Op. No. 77-068, it was determined that such a
district did not possess such express or necessarily implied authority to obtain the
auditing services of a public accounting firm. The facts as presented in vour
opinion request however, were not before me at the time that opinion was issued.
Upon consideration of these additional facts, it is apparent that the auditing
services of certified public accountants are required by regional water and sewer
distriets to insure that its bonds and notes are marketable. Accordingly, the power
to retain such services is a power necessarily inferred from the power to issue
bonds and notes.

It is therefore my opinion, and you are so advised, that a regional water and
sewer distriet, established pursuant to R.C. Chapter 6119, possesses the power,
necessarily implied from R.C. 6119.12, to retain the auditing services of a certified
public accounting firm for the purpose of enabling such district to sell its bonds and
notes. (Paragraph 1 of the syllabus of 1977 Op. Att'y Gen. No. 77-068 modified).

OPINION NO. 78-026
Syllabus:

R.C. 120.39 prohibits a village solicitor (appointed
pursuant to R.C. 733.48) and members of his office, his
partners, and his employees from being appointed as
counsel to represent an indigent criminal defendant
under R.C. Chapter 120.

To: Lowell S. Peterson, Ottawa County Pros. Atty., Port Clinton, Ohio
By: William J. Brown, Attorney General, May 4, 1978

1 have before me your request for my opinion which raises the following
questions:

1. May an attorney who is employed as legal eounsel
by a village under Section 733.48 O.R.C., accept
appointment by a Court (Municipal or Common
Pleas) of Ottawa County, Ohio, as legal counsel
for indigent defendants in eriminal cases where he
is paid out of county funds or state funds for fees
set by the appointing court?

2. May an attorney who is employed by or a member
of a firm of an attorney who is employed as legal
counsel of a village under Section 733.48 O.R.C.,
accept appointment by a Court (Municipal or
Common Pleas) of Ottawa County, Ohio, as legal
counsel for indigent defendants in criminal cases
where he is paid out of county funds or state funds
for fees set by the appointing court?
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R.C. 733.48 provides

When it deems it necessary, the legislative
authority of a village may provide legal counsel for the
village, or for any department or official thereof, tor a
period not to exceed two years, and provide compensa-
tion for such counsel.

According to the information you have supplied, the village solicitors appointed
under this section perform the following duties,

L. Attend council meetings.

2. Handle routine affairs and contracts of the
village.

3. Prosecute civil elaims in courts or administrative
agencies.

4, Handle bond issues.

5.  Act as prosecutor of ordinance cases in municipal
courts in whose territorial jurisdiction the village
is situated.

As you indicate in your request, appointing village solicitors, or their professional
associates, to represent indigent criminal defendants under R.C. Chapter 120 may
be violative of R.C. 120.3%(A). That section provides:

Counsel appointed by the court, co-counsel appointed to
assist the state public defender or a county or joint
county public defender, and any public defender, county
public defender, or joint county defender, or member of
their offices, shall not be a partner nor employee of any
prosecuting attorney nor of any ecity solicitor, eity
attorney, director of law, or similar officer. (Emphasis
added.)

Under this section, it appears that the correct answer to your question depends
upon whether or not a village solicitor is a "similar officer."

The obvious purpose of R.C. Chapter 120 is to insure that indigents throughout
the state are afforded adequate counsel. To this end the chapter provides for state
reimbursement of fifty percent of the cost of each county's public defender system.
R.C. 120.18(A), Standards are set by the Ohio Public Defender Commission. R.C.
120.01, R.C. 120.03. One of the programs through which & county may qualify for
state reimbursement is a court appointment system under R.C. 120.33. It is my
understanding that this is the type of program established in your county. The only
statutory restriction on the operation of the county program is that set forth in
R.C. 120.39(A), supra. The apparent purpose of R.C. 120.39(A) is to avoid the
problems inherent in having attorneys switching from defense to prosecution within
the county.

In order to determine whether the office of viilage solicitor is an office that
is "similar® to the office of "eity solicitor, city attorney, [or] director of law,” the
statutory funetions of each must be compared. The statutory office of city law
director is established by R.C. 733.49. That section requires that the city law
director be an elector of the city, and shall be elected for a term of four years.
Among the duties of the office set forth in R.C. 733.5] is that the city law director
"shall be prosecuting attorney of the mayor's court.” Under R.C. 733.48, supra, the
prosecutorial function of the village solicitor is not at all clear. The only
indication of the village solicitor's funection set forth in that section is that the
solicitor "provide legal counsel for the village." But just as the city attorney must
prosecute all cases in mayor's court under R.C. 733.5], the village solicitor must
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prosecute them in a village mayor's court. Moreover, under R.C. 1901.34, the city
law director and village solicitor share identical prosecutorial duties with respect
to state violations occurring within their own municipality. R.C. 1901.34, as
amended by 1977 H.B. 312 (effective 1-1-78) provides:

The village solicitor or citv law director for
each mmicipal corporation within the territory
shall prosccute all criminal cases hroucht he-
fore the munfcipal conrt for violations of the
ordinances of the runiecipal corporvation for
which he 1is solicitor or law director, or for
violations of gtare statutes or other criminal
offenses occurrine within the rmiecipal corpo-
ration for which he is gselicitor or director of

lav . . .
(Imphasis addad,)

Cf. 1968 Op. Att'y Gen. No. 68-117. Thus, at least with respect to the prosecution
of ordinance violations and state misdemeanors, the function of the village solicitor
is similar, indeed identical, to the function of the city iaw director. There is,
however, another factor to be considered.

Under Art. XVIII, §3, Ohio Const., municipalities have "powers of local self-
government." Among those home-rule powers is the power to adopt a charter
which establishes a form of government other than that prescribed by statute.
Switzer v. State, ex rel. Silvey, 103 Ohio St. 306 (1921). In adopting a charter, the
municipality may create offices with functions and titles which differ from those
set forth in R.C. Chapter 733. It could be that when R.C. 120.39(A) refers to "any
city solicitor, city attorney, director of law, or similar office,” it is merely
acknowledging the fact that a chartered city would establish an office which has a
function similar to the enumerated offices, but an office which has a different
title.

In resolving this question, as in all cases of statutory interpretation, the
primary objective is to determine the intent of the legislature. Carter v.
Youngstown, 146 Ohio St. 203 (1946). As stated, supra, the apparent purpose of R.C.
120.39 is to avoid problems that might arise when a lawyer represents both the
state and defendants in original prosecutions. In that respeet there appears to be
no logical reason to differentiate between city law directors and village solicitors.
Both have the duty to prosecute violations of state statutes. Since R.C. 120.39
prohibits a city law director from representing any indigent defendants, it would be
anomalous to coneclude that no such prohibition applies to village solicitors although
they have the same duties. While it could be argued that a village solieitor is not
an "officer," but rather an independent contractor under R.C. 733.48, suprg, I am
inelined to view the argument as myopic. The purpose of R.C. 120.39 is to prevent
problems that may occur where attorneys represent both the state and indigent
defendants and are paid for both functions with public funds. It is the duties of the
job rather than the title which should control.

Accordingly, it is my opinion and you are hereby advised that:

R.C. 120.39 prohibits a village solicitor (appointed
pursuant to R.C. 733.48) and members of his office, his
partners, and his employees from being appointed as
counsel to represent an indigent criminal defendant
under R.C. Chapter 120.
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OPINION NO. 78-027
Syllabus:

The authority to purchase, lease and hold title to motor vehicles to be used to meet
the transportation needs of a county board of mental retardation lies with such
board and not with the board of county commissioners. (1970 Op. Att'y Gen. No.
70-121 overruled.)

To: William Safranek, Morgan County Pros. Atty., McConnelsville, Ohio
By: William J. Brown, Attorney General, May 4, 1978

I have befbre me your request for my opinion which can be restated as
follows:

Does the power to lease. to purchase and to hold title to
motor vehicles to be used to meet the transportation
needs of a county board of mental retardation lie with
the board of ecounty ecommissioners or with the county
board of mental retardation?

R.C. 5126.01 establishes county boards of mental retardation in each county of
Ohio. The powers and duties of such boards are set forth in R.C. 5126.03 which
reads, in part, as follows:

The county board of mental retardation, subject
to the rules and standards of the chief of the division of
mental retardation and developmental disabilities shail:

(A) Administer and supervise facilities, programs,
and services established under section 5126.06 of the
Revised Code and exercise such powers and duties as
prescribed by the chief; . . . .

(C) Employ such personnel and provide such
services, facilities, transportation, and equipment as
are necessary;

(D) Provide such funds as are necessary for the
operation of facilities, programs, and services
established under section 5126.06 of the Revised Code.

R.C. 5126.06 establishes training centers and workshops for the mentally
retarded and provides, in part, as follows:

The chief of the division of mental retardation
and developmental disabilities, with the approval of the
director of mental health and mental retardation, shall
establish in any county or mental health and mental
retardation district a training center or workshop,
residential center, and other programs and services for
the special training of mentally retarded persons, who
are determined by the division of mental retardation
and developmental disabilities to be capable of profiting
by specialized training. . . . The chief is the final
authority in determining the nature and degree of
mental retardation. He shall decide all questions
relative or incident to the establishment and operation
of each training eenter or workshop, residential center,
and other program or service; determine what
constitutes special training; promulgate subject to
sections 119.01 to 119.13 of the Revised Code, all rules
governing the approval of mentally retarded persons for
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such training; determine or approve all forms used in
the operation of programs undertaken under this
section; and approve the current operating costs of such
programs.

Consequently, the duty and authority to provide facilities, programs and
services to the mentally retarded has been reposed in the county boards of mental
retardation, subjeet to the rules and standards developed by the chief of the
division of mental retardation and developmental disabilities. While the board of
county ecommissioners serves as the taxing authority for a county board of mental
retardation under R.C. 126.03, the commissioners exercise no supervisory power or
control over the programs, facilities and general operations of the county board of
mental retardation.

One of my predecessors, in 1970 Op. Att'y Gen. No. 70-121 concluded that a
county board of mental retardation does not have the authority to acquire school
buses for the transportation of mentally retarded pupils. The analysis set forth in
that Opinion, however, focused upon & provision of R.C. 307.4l, since amended,
which authorized a board of county commissioners to purchase vehicles for all
county departments unless specifically excepted by statute. The General Assembly
subsequently amended R.C, 307.41 (134 Laws of Ohio H. 46, eff. 1971), altering that
provision. The current version of R.C. 307.41 provides as follows:

Whenever the board of county commissioners
deems it necessary to purchase or lease motor vehicles
for its use, or for the use of any department,
commission, board, office, or agency under its direct
supervision, or fur the use of any elected county official
or his employees, it shall adopt a resoluti»n setting
forth the necessity for such purchase or lease, together
with a statement of the kind and number of vehicles
required and the estimated cost of purchasing or leasing
each. Upon adoption of the resolution the board may
purchase or lease such vehicles, subject to sections
307.86 to 307.93 of the Revised Code. (Emphasis
added.)

Because a county board of commissioners exercises no control or supervisory
power over the county board of mental retardation, the current version of R.C.
307.41 does not require purchase by the commissioners of motor vehicles for the
transportation of retarded pupils. For this reason, I am constrained to disagree
with my predecessor's conclusion that the purchase of such vehicles is a matter
statutorily committed to the board of county commissioners.

R.C. 5126.03(C), supra places an affirmative duty on the boards of mental
retardation to furnish transportation that is necessary for those participating in
their programs. In 1973 Op. Att'y Gen. No. 73-014, I concluded that these boards
have a duty to provide mentally retarded persons with free transportution to and
from the facilities operated by such boards within their respective counties. The
authority to purchase or lease motor vehicles is so integrally related to the duty to
provide transportation that it is a necessarily implied power under R.C. 5126.03(C).
It would be inecongruous to hold these boards to a duty to provide transportation
while withholding the authority to obtain the means of transportation.

Therefore, in specific answer to your question, it is my opinion and you are so
advised that the authority to purchase, lease and hold title to motor vehicles to be
used to meet the transportation needs of a county board of mental retardation lies
with such board and not with the board of county commissioners. (1970 Op. Att'y
Gen. No. 70~ 121 overruled.)
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OPINION NO. 78-028
Syilabus:

Facsimile signature may appear on applications for certificates of title and
odometer statements, pursuant to R.C. 4505.06. Such a facsimile signature may
not, however, be employed by a person other than the person whose signature a
facsimile signature purports to represent.

To: Dean L. Dollison, Registrar, Bureau of Motor Vehicles, Columbus, Ohio
By: William J. Brown, Attorney General, May 4, 1978

1 have before me your request for my opinion in whieh you ask whether or not
facsimile signatures may appear on applications for certificates of title and
odometer statements pursuant to R.C. 4505.06. It is my understanding that some
banks have contemplated allowing employees to use a signature stamp of an
officer, authorized to swear on behalf of the bank involved, in order to place the
signature upon the application for title, which would then be notarized.

R.C. 4505.06 provides that "[a] pplication for a certificate of title shall be
made upon a form provided in section 4505.07 of the Revised Code, and shall be
sworn to before a notary publie or other officer empowered to issue oaths." The
form contained in R.C. 4505.07 for an application for a certificate of title requires
that such application be sworn and subseribed to by the applicant before a notary
publie. A subseription is the act of affixing one's signature to a written document.
Black Law Dictionary (4th ed., 1968). Accordingly, it is first necessary to
determine if a facsimile signature is a signature for the purpose of R.C. Chapter
4505.

"Signature” or "signed" is not defined in R.C. Chapter 4505. However, in R.C.
1301.01 (MM), "signed" is defined for the purpose of the Uniform Commercial Code
as ". . . any symbol executed or adopted by a party with the present intention
to authenticate a writing.," In Smith v. Greenville County, 199 S.E. 416, 419 (S.C.,
1938), the South Carolina Supreme Court commented that a "signature" may be
written by hand, printed, stamped, typewritten or cut from one instrument and
attached to another. Moreover, in Griffith v. Bonawitz, 103 N.W. 3217, 329 (Neb.,
1905), it was observed that ". . . whatever mark, symbol, or device one may
choose to employ as a representative of himself is suffieient” as a signature.
Accordingly, I am persuaded that a "signature" for the purpose of R.C. 4505.66 and
4505.07 includes a faesimile signature.

However, it must be noted that a facsimile signature cannot be employed by a
person other than the person whose signature a facsimile signature purports to
represent. R,C, 4505.06 requires that an applicant for a certificate of title shall
make application on a form prescribed by R.C. 4505.07 which ". . . shall be
sworn to before a notary public or other officer empowered to administer oaths."
Necessarily, the person employing the facsimile signature in lieu of a handwritten
one must be present before the notary or other officer to be sworn and to subscribe
the document. Such duty cannot be delegated to another by the expedient of
supplying another with an applicant's facsimile signature device.

Therefore, it is my opinion, and you are so advised, that faesimile signature
may appear on applications for certificates of title and odometer statements,
pursuant to R.C. 4505.06. Such a facsimile signature may not, however, be
employed by a person other than the person whose signature a facsimile signature
purports to represent.
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OPINION NO. 78-029

A board of county commissioners must pay
premiums for family group medical insurance
for the employees of a county mental health
and mental retardation board to the extent that
the executive director has authorized such
payments pursuant to R.C. 340.04(E).

A board of county commissioners must pay
family group medical insurance premiums on
behalf of employees of a county officer who has
authorized such payments pursuant to his power
to fix the compensation of his employees.

The cost of procuring family group medical
insurance for county employees may be
charged, pursuant to R.C. 305.171, to any fund
or budget from which said employees are
compensated for their services. 1968 Op. Atty

Gen. No. 68-140 overruled.

To: Ronald W. Vettel, Ashtabula County Pros. Atty., Jefferson, Ohio
By: William J. Brown, Attorney General, May 4, 1978

I have before me your request for my opinion on the following two questions:

1.

May a Board of Commissioners pay the monthly
premium for family group medical insurance for
the employees of a ecommunity mental health
and retardation board, and the employees of the
County Engineer's Office, when the Board of
County Commissioners does not pay similar
benefits for any other county employees?

Do county governmental department heads have
the authority by virtue of R.C. 325,17 of the
Revised Code to require a county board of
commissioners to pay premiums for family
group medieal insurance from funds under their
control by virtue of their authority to fix the
compensation of their employees?

An issue common to both of your questions is the proper characterization of

medical insurance premium payments,

This issue was addressed by the Ohio

Supreme Court in State, ex rel. Parsons v. Ferguson, 46 Ohio St. 2d 389 (1976) and

in Madden v. Bower, 20 Ohio St. 2d 135 (1969).

In Madden, supra, the Court

discussed the proper characterization of employee insurance benefits at 137 as

follows:

At the outset, we are compelled to the coneclu-

sion that, as to each employee receiving the right to
the benefits of the insurance, the premium is a part
of the cost of public service performed by such
employee.

The purpose cf an employer, whether public or

private, in extending "fringe benefits" to an employee
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is to induce that employee to continue his current
employment.

In Parsons, suora, the Court held that insurance premium payments made on
the behalf of county oifice holders constituted compensation within the meaning of
Ohio Const. Art. I, §20 and therefore such payments could not be initiated after
the commencement of the term for which a county official was elected or
appointed. The Court set forth the rationale for this conclusion at 391 as follows:

Fringe benefits, such as [insurance premium
payments], are valuable perquisites of an office, and
are as much a part of the compensation of office as a
weekly pay check. It is cbvious that an office holder
is benefitted and enriched by having his insurance bill
paid out of publie funds just as he would be if the
payment were made directly to him, and only then
transmitted to the insurance company. Such pay-
ments for fringe benefits may not constitute "salary",
in the strictest sense of that word, but they are
compensation.

Since insurance premium payments are a form of compensation, authorization
for such payments may be made by the officer or board with the statutory power to
fix the employees' compensation. 1975 Op. Atty Gen, No. 75-084, See also, 1977
Op. Atty Gen. No. 77-048; 1976 Op. Atty Gen. No. 76-004, 1975 Op. Atty Gen. No.
75-014; 1969 Op. Atty Gen. No. 69-045.

While under the terms of R.C. 340.01, the boundaries of a single county
mental health and retardation district are contiguous with those of the county it
serves, the distriet is an entity separate and distinet from the county.
Consequently, the employees of the district serve it rather than the county. See
e.g., 1974 Op. Att'y Gen. No. 74-015; 1975 Op. Att'y Gen. No. 75-034; 1975 Op. Att'y
Gen. No. 75-084; 1976 Op. Att'y Gen. No. 76-004. The executive director of a
community mental health and retardation board is expressly empowered, pursuant
to R.C. 340.04(E), to employ such employees and consultants as may be necessary
for the work of the board and to fix their compensation within the limits set by the
salary schedule and the budget approved by the board. A board of county
commissioners exercises no authority in fixing the compensation of employees of a
board of mental health and mental retardation.

The hiring and compensation of employees of county office holders is,
however, governed by R.C. 325.17, which provides in pertinent part as follows:

The officers mentioned in sectijon 325.27 of the
Revised Code may appoint and employ the necessary
deputies, essistants, clerks, bookkeepers, or other
employees for their respective offices, fix the
compensation of such employees and discharge them,
and shall file certificates of such action with the
county auditor. Such compensation shall not exceed,
in the aggregate, for each office, the amount fixed by
the board of county commissioners for such office.
When so fixed, the compensation of each such
[employee] shall be paid biweekly from the county
treasury, upon the warrant of the auditor.

The offiecers mentioned in R.C. 325.27 are the county auditor, county treasurer,
probate judge, sheriff, clerk of the court of common pleas, county engineer and
county recorder. Under the express terms of R.C. 325.17, a board of county
commissioners may limit the aggregate amount which may be expended for
compensation of deputies, assistants, clerks and other employees of the officers
enumerated in R.C. 325.27. A board of county commissioners, however, has no
authority to fix the number or compensation of such employees. 1826 Op. Att'y
Gen. No. 3429, p. 253; 1927 Op. Att'y Gen. No. 1339, p. 2432. Moreover, as
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discussed in 1941 Op. Att'y Gen. No. 3600, county commissioners are not authorized
to interfere with or limit the county officers enumerated in R.C. 325.17 in the
appointment and compensation of such employees.

It is my opinion that the executive director of a community mental health and
retardation board is empowered to authorize the payment of medical insurance
premiums on behalf of board employees. Moreover, it is my opinion that the county
office holders enumerated in R.C. 325.27 are, under the terms of R.C. 325.17,
empowered to authorize similar payments on behalf of their employees. The
payment of such premiums is not conditioned upon the concurrent action of the
board of county commissioners granting similar benefits to other county employees.
The total compensation paid to or on behalf of the employees, including salary,
insurance premiums and other fringe benefits, may not, however, exceed the limits
set forth in the appropriate budgets adopted by the community mental health and
retardation board or the board of county commissioners for the various county
offiees.

Your second questi>n also seeks clarification of the appropriateness of
charging the payments of insurance premiums against special funds under the
control of the county office holder.

In 1968 Op. Att'y Gen. No. 68-140, one of my predecessors concluded that the
board of county commissioners had no authority to charge the cost of group
medical insurance procured under the authority of R.C. 305.171 against any fund
other than the general fund. This conclusion was based in part on the premise that,
while the board of county commissioners had the authority to pay insurance
premiums for county employees, the various county office holders had no such
authority. This premise is, however, no longer correct in light of the Ohio Supreme
Court holding that insurance premium payments are a form of compensation. As I
indicated above, county officers who are statutorily empowered to fix the
compensation of their employees may also authorize the payment of insurance
premiums for such employees.

The conelusion in Opinion No. 68-140, supra, was also premised on the lack of
statutory authority enabling the county commissioners to charge any part of the
cost of employee fringe benefits to special tax levy funds or other appropriations.
R.C. 305.171, which authorizes the procurement of group insurance for county
employees, was, however, expressly amended in 1969 to provide for the payment of
the costs of group insurance "from the funds or budgets from which {county]
officers or employees are compensated for servives."

Thus, it is my opinion that 1968 Op. Atty Gen. No. 68-140 must be overruled.
County officers who are statutorily empowered to fix the compensation of their
employees may authorize the payment of insurance premiums for their employees
and such payments may be charged to any fund or budget from which such
employees are eompensated.

In response to your specifie questions, it is, therefore, my opinion and you are
so advised that:

1. A board of county commissioners must pay
premiums for family group medical insurance
for the employees of a county mental health
and mental retardation board to the extent that
the executive director has authorized such
payments pursuant to R.C. 340.04(E).

2. A board of county commissioners must pay
family group medieal insurance premiums on
behalf of employees of a county officer who has
authorized such payments pursuant to his power
to fix the compensation of his employees.

3. The cost of procuring family group medical
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insurance for county employees may be
charged, pursuent to R.C. 305.17], to any fund
or budget from which said employees are
compensated for their services. 1968 Op. Atty
Gen. No. 68-140 overruled.

OPINION NO. 78-030
Syllabus:

The Director of Transportation may establish rules,
pursuant to R.C. 5501.02, which require that counties
apply for a permit, similar to that required of an
"individual, firm or corporation” under R.C. 5515.01,
before oceupying a state highway.

To: Anthony L. Gretick, Williams County Pros. Atty., Bryan, Ohio
By: William J. Brown, Attorney General, May 8, 1978

I have before me your request for an opinion on the following question:

Is a eounty contained in the definition of "any individual,
firm, or corporation" as such terms are used in Section
5515.01 of the Ohio Revised Code?

R.C. 9515.01 provides, in pertinent part, o5 follows:

The director of transportation may wupon formal
application being made to him, grant a permit to any
individual, firm, or corporation to use or occupy such
portion of a road or highway on the state highway system
as will not incommode the traveling public.

According to information which you have supplied, it is my understanding that
until very recently when counties needed to occupy a state highway the engineer
simply notified the Department of Transportation, and then proceeded with the
project. Currently, the Department of Transportation requires that counties apply
for a permit prior to commeneement of any project requiring occupation of a state
highway. By way of explanation, you indicate that in Williams County, as in most
of northwest Ohio, the vast majority of these projects involve the construetion or
repair of drainage ditches, culverts, and other watercourses.

Addressing your specific question, courts in Ohio have consistently found that
a county is neither a "legal person," Summers v. Hamilton County, 7 Ohio N.P, 542
(1900), nor a "eorporation," Portage County v. Gates, 83 Ohio St. 19 (1910). Rather,
a county is considered a subdivision of the state, with only such powers and
privileges as are directly conferred by statute. Hunter v. Mercer County, 10 Ohio
St. 515 (1860). The single exception to this extremely narrow view of the status of a
county is found in Carder v. Fayette County, 16 Ohio St. 353 (1865), which held that
a county was a "person” [or purposes of a statute which permitted devise of realty
to "any person.” However, the proper resolution of your problem does not depend
upon the legal status of a county, but rather upon the relation of counties and the
Department of Transportation as set forth in R.C. Title 55.

R.C. 55011 (D) and R.C. 550131 appear to be most relevant. R.C. 550111 (D)
provides, in pertinent part, that:

The functions of the department of transportation with
respect to highways shall be:
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(D) To coopurate with the counties, municipal
corporations, townships, and other subdivisions of the
state in the establishment, construction, reconstruetion,
maintenance, repair, and improvement of the public roads
and bridges.

R.C. 5501.31 provides:

The director of transportation shall have general
supervision of all roads comprising the state highway
system. He may alter, widen straighten, realign, relocate,
establish, construet, reconstruet, improve, maintain,
repair, and preserve any road or highway on the state
highway system, and, in connection therewith, relocate,
alter, widen, deepen, clean out, or straighten the channel
of any watercourse as he deems necessary, and purchase
or appropriate property for the disposa! of surplus
materials or borrow pits, and, where an established road
has been relocated, establish, construet, and maintain
such connecting roads between the old and new location as
will provide reasonable access thereto.

The director, in the maintenance or repair of state
highway, shall not be limited to the use of the materials
with which such highways, including the bridges and
culverts thereon, were originally constructed, but may use
any material which is proper or suitable. The director
may aid the board of county commissioners in
establishing, creating, and repairing suitable systems of
drainage for all highways within its jurisdiction or control
and advise with it as to the establishment, construction,
improvement, maintenance and repair of such highways.
{Emphasis added.)

It is clear from these sections that the Director of Transportation has broad
supervisory authority over all roads comprising the state highway system. Any
work involving the system must necessarily be approved by the director, including
work undertaken by the counties. Under R.C., 5501.02, the Director of
Transportation may preseribe rules for the exercise of his lawful authority over the
system. If the Director chooses to require that counties file an application for a
permit to occupy a state highway, it appears that he is within his statutory powers.
In fact, his duty to supervise all roads in the state highway system would seem to
require that he establish a system which would keep him apprised of all oecupation
of «::ah system.

In conclusion, the Director of Transportation has broad supervisory duties
with respect to the state highway system, and he may, in the exercise of that
responsibility, establish rules for the use of the system which are not in conflict
with statute. As there is no general and unrestricted grant to occupy state highway
given to counties, the Director may require counties to apply for a permit prior to
such occupation. Therefore, it is irrelevant whether a county is an "individual,
firm, or corporation” under R.C. 5515.01.

Accordingly, it is my opinion that:

The Director of Transportation may establish rules,
pursuant to R.C. 5501.02, which require that counties
apply for a permit, similar to that required of an
"individual, firm or corporation" under R.C. 5515.01,
before occupying a state highway.
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OPINION NQ. 78-031

L. A township police trainee who receives no

compensation for his services, who has no regular
duty schedule, and who is not a "regular member of
a lawfully constituted police force," is not an
"employee" for purposes of Worker's Compensation
under R.C. 4123.01 (A) {1).

2. A townsh:p police trainee who does not qualify as an
"employee" under R.C. 4123.00 (A) (1) may
nonetheless be covered by the Worker's
Cormpensation system if the township enters into a
special contract for such coverage under R.C.
4123.03.

3. Members of a township zoning commission appointed
by a board of township trustees under R.C. 519.04,
who receive compensation from the township for
services actually performed, are "employees" for
purposes of the Worker's Compensation system under
R.C. 4123.01 (A) (1.

4. Members of a township board of zoning appeals,
appointed by the board of township trustees pursuant
to R.C. 519.13, who receive compensation from the
township for services actually performed, are
Yemployees" for purposes of the Worker's
Compensation system under R.C. 4123.01 (A) (D).

5. Where a board of township trustees creates an
advisory panel known as a township planning
commission, and the formation of such a commission
is not authorized by statute, and the members of
that commission receive no compensation, then the
members are not "employees" for purposes of the
Worker's Compensation system under R.C. 4123.01
(A) (1). Coverage for such members may not be
obtained by contract under R.C. 4123.03 since the
township would not be authorized to expend funds
for such a purpose.

To: Stephan M. Gabalac, Summit County Pros. Atty., Akron, Ohio
By: William J. Brown, Attorney General, May 9, 1978

1 have before me your request for my opinion which reads, in part, as follows:

A township police district has appointed an individual as
an auxiliary officer. Such person receives no salary.
Until such time as the individual completes certain
specified law enforecement training he remains in such
status. Upon successful completion of the required
training, he will be appointed a regular officer and will
receive a salary. During the period of his auxiliary
training, it is desired that he accompany township police
officers on routine patrol in order to assist in his
familiarization with police duties and his assimilation into
the township police force. Is such individual, while
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serving in such auxiliary status, covered by Worker's
Compensation, Revised Code chapter 4123, for an injury
which might befall him while so acecompanying regular
members of the township police foree in the performance
of their duties? If such individual is not covered, may the
township contract with the Bureau of Worker's
Compensation for coverage pursuant to Revised Code
section 4123.03?

A second question for resolution is as follows: Are
members of a township zoning commission and board of
zoning appeals, appointed pursuant to Revised Code
sections 519.04 and 519.13, respectively, "persons in the
service of the state," as provided in Revised Code section
4123,01 (A) (1), and, therefore, covered by Worker's
Compensation? If they are not, may the township
contrect with the Bureau of Worker's Compensation for
such coverage pursuant to Revised Code section 4123.03?

Your opinion is also requested regarding the following
question: A township board of trustees has appointed an
advisory body known as a planning commission. Such body
is distinct and separate from the aforementioned township
zoning commission. No statutory authority exists for the
creation of such an advisory commission. The members of
such body receive no compensation. Are such members
covered by Worker's Compensation, and, if not, may the
township contract for coverage pursuant to Revised Code
section 4123.03?

2-74

Before addressing your specific questions, it is necessary to point out the
general principles governing the Ohio Worker's Compensation system. R.C. 4123.54
provides, in pertinent part, that:

Every emplovee, who is injured . . .is entitled to
or loss

receive . . .compensation sustained on
account of such injury . . .as provided by sections
4123.01 to 4123.94 of the Revised Code . . .(Emphasis
added.)

"Injury” is defined in R.C. 4123.01 (C) as:

As you suggest,

[Alny injury, whether caused by external accidental
means or accidental in character and result, received in
the course of, and arising out of, the injured employee's
employment. (Emphasis added.)

therefore, the determinative issue is whether the various

individuals you deseribe in your request are "employees" as that word is defined in

R.C. 4123.0L

The statutory definition of "employee" set forth in R.C. 4123.01 (A) (1)

includes:

() Every person in the service of the state, or of
any county, municipal corporation, township, or school
distriet therein, including regular members of lawfully
constituted police and fire departments of municipal
corporations and townships, whether paid or volunteer,
and wherever serving within the state or on temporary
assignment outside thereof, and executive officers of
boards of education, under any appointment or contract of
hire express or implied, oral or written, including any
elected official of the state, or of any county, munieipal
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corporation, or township, or members of boards of
education; (Emphasis added.)

As with all provisions in the Worker's Compensation.laws, this section must be
"Miberally construed in favor of employees." R.C. 4123.95.

Under the terms of R.C. 4123.01 (A) (1), an individual in the service of the
State or the political subdivisions enumerated therein must serve pursuant to an
appointment or contract of hire. The Ohio Supreme Court in Coviello v. Industrial
Commission, 129 Ohio St. 589 (1935), held that there must be an express or implied
contract of hire in order for the relationship of employer and employee to exist
under this statutory language. The Court, moreover, in construing the statutory
provision then in effeet, held that it was impossible for a contract for hire to exist
in the absence of an obligation on the part of the employer to pay the employee.

While the tests set forth in Coviello, supra, are instructive and vital in
determining whether an employer-employee relationship exists under the current
provisions of R.C. 4123.01(A)(1), it should be noted that the necessity of payment to
the existence of such a relationship has been subsequently limited by the General
Assembly. Under the provisions of Am. Sub. H.B. No. 1066, 129 Laws of Ohio 180],
1961, the definition of employee set forth in R.C. 4123.01{(A)(1) was expanded to
inelude regular members of lawfully constituted township police and fire
departments, whether paid or volunteer.

Consequently, the fact that township police department members serve as
volunteers does not, in itself, prevent otherwise qualified personnel from meeting
the definition of "employee" set forth therein. From information you have
supplied, however, it is my understanding that the auxiliary trainees in question are
not required to adhere to any schedule for performance of their duties, but need
only assist officers for a specified number of hours per month. The trainee's
function is totally subordinate to those of regular officers and it is my
understanding that the trainees function’ essentially as observers. For these
reasons, under even the most liberal imaginable construction of the term "regular
member" of a township police department, I.must conclude that an auxiliary trainee
deseribed in your first question does not qualify as an "employee" under the terms
of R.C. 4123.01(A)(1).

It is, however, significant that R.C. 4123.03, the statutory provision which
allows the state or one of its political subdivisions to contract for coverage on
persons in its service who do not qualify as employees under R.C. 4123.01 (4) (1),
specifically includes "volunteer firemen, and auxiliary policemen" among those who
will need special coverage. By so providing in this statute, the General Assembly
recognized that persons rendering auxiliary services are among those in publie
service who are not ineluded as "employees." You have asked in your first question
whether an auxiliary trainee who is not eligible for coverage under R.C.
4123.01(A)(1) may be covered under R.C. 4123.03, which provides as follows:

If the state or any political subdivision thereof,
including any countv, township, municipal corporation,
school district, and any institution or agency of the state,
employs, enlists, recruits, solicits, or otherwise secures
the services of any organization, association, or group of
persons and the members thereof, including volunteer
firemen, and auxiliary policemen and patrolmen, the
individual members of which are not, by reason of such
service, employees as defined in division (A) (1) of section
4123.01 of the Revised Code, or_ if the state or any
political subdivision thereof desires to secure workers'
compensation in respect of anv volunteer fireman,
policeman, deputy sherift, marshal or deputy marshal,
constable, or other person in its service in the event of
the injury, disease, or death of such person while engaged
in activities called for by his position but not such as
would entitle such person to compensation as an employee
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as so defined, subject ot the limitations contained in
section 4123.02 of the Revised Code, the state or such
political subdivision may contract with the industrial
commission for coverage of such persons under sections
4123.01 to 4123.94 of the Revised Code, while in the
performance of such service. (Emphasis added.)

From this section, it is clear that a person in the service of the state or any of its
subdivisions who does not qualify as an employee under R.C. 4123.01 (A) (1) may still
participate in the Worker's Compensation system if the subdivision contracts for
coverage with the Industrial Commission. In fact, this section specifically
contemplates coverage for "volunteer . . . policemen . . ." Therefore, in
answer to the second part of your first question, a township police district may
obtain coverage for a police trainee ineligible for coverage under R.C. 4123.01(AX1)
by eontract with the Industrial Commission under R.C. 4123.03.

Your second question raises a somewhat different problem, for it is my
understanding that the officials mentioned in that question do receive
compensation from the township for each meeting attended. Under R.C.
4123.0(A)1), supra, it thus appears that members of the township zoning
commission and the board of zoning appeals are persons in the service of a township
under an appointment or contraet of hire, and are thereby "employees."

While normally the relationship of employer and employee for purposes of the
Worker's Compensation law requires some control over the manner in which an
"employee" performs his duties, 1976 Op. Att'y Gen. No. 76-040, I am convinced
that requirement is unnecessary in this particular instance. I reach that result on
the basis of R.C. 4123.0{(A)1) itself. The section specifically includes elected
officials, and, although the persons on the zoning commission and board of zoning
appeals must have autonomy, the township would have no less control over them
than over elected officials in performance of their duties. Moreover, under R.C.
518.04 and R.C. 519.13, the statutes under which such commissions and boards are
established, the township trustees retain the authority to remove members for
cause. Thus, even under a direct control test the members in question are subject
to some limited control by the township. Accordingly, I must conclude that
members of a township zoning commission, appointed pursuant to R.C. 519.04, and
members of a township board of zoning appeals, appointed pursuant to R.C. 519.13,
are persons in the service of the township under an "appointment or contract of
hire," and are therefore "employees" for purposes of Worker's Compensation under
R.C. 4123.01 (A) ().

Your final question concerns members of a township planning commission.
Significantly, the planning commission is strictly advisory, and in faet, no statutory
authority exists for the establishment of such a commisison. The members receive
no compensation. As discussed above, the terms of R.C. 4123.01{A)(1) include even
volunteer regular members of township police and fire departments within the
definition of "employees." Under the reasoning of Coviello, supra, however, the
existence of an obligation to pay for services rendered remains a vital element in
the existence of an appointment or contract of hire. For this reason, I am
constrained to conclude that the members of the township planning commission
deseribed in your third question are not employees within the meaning of R.C.
4123.01(AXD).

You have, however, inquired as to whether such members may be provided
coverage under R.C. 4123.03. Members of the planning commission are certainly
persons in the service of the township, and under the terms of R.C. 4123.03, supra,
the members could conceivably obtain coverage through a contract between the
township and the Industrial Commission. There is, however, one major obstacle to
such a contract. Townships are creatures of statute, and as such they have very
limited powers. The limited authority of townships is particularly clear with regard
to spending powers. Yorkavitz v. Board of Township Trustees, 166 Ohio St. 346
(1957). Whenever there 1s any doubt as to the township's authority to expend funds,
all doubts must be resolved against such an expenditure.
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As you indicate, the planning commission is an advisory body whose members
receive no compensation. Further, no statutory authority exists for the creation of
such a body, and therefore, under the doctrine of limited powers, expressed in
Yorkavitz, supra, the township would have no authority to compensate the members
of the commission in any way. The problem thus presented is whether the township
has the authority to contract for Worker's Compensation for the members, and
thereby compensate them indirectly. I am unable to find any authority in support
of such a contraect, and, keeping in mind the very limited authority of the township
trustees to expend township funds, I must conclude that such a contract would be
inappropriate. It appears self evident that the township trustees lack the authority
to contract for Worker's Compensation for persons whom they would be unable to
compensate directly. Therefore, in answer to the second branch of your third
question, the township trustees may not contract for Worker's Compensation
coverage under R.C. 4123.03 for members of a township planning commission. The
situation is distinguishable from the situation of the police trainee in your first
question since a township police distriet could, if it chose to do so, compensate the
trainee directly. R.C. 505.49. With a planning commission, no such option exists.

Accordingly, it is my opinion, and you are so advised that:

1. A township police trainee who receives no
compensation for his services, who has no regular
duty schedule, and who is not a "regular member of
a lawfully constituted police force,"” is not an
"employee" for purposes of Worker's Compensation
under R.C. 4123.01 (A) (1)

2. A township police trainee who does not qualify as an
"employee" under R.C. 4123.01 (A) (1) may
nonetheless be covered by the Worker's
Compensation system if the township enters into a
special contract for such coverage under R.C.
4123.03.

3. Members of a township zoning ecommisison appointed
by a board of township trustees under R.C. 519.04,
who receive compensation from the township for
services actually performed, are "employees" for
purposes of the Worker's Compensation system under
R.C. 4123.01 (A) (D).

4. Members of a township board of zoning appeals,
appointed by the board of township trustees pursuant
to R.C. 519.13, who receive compensation from the
township for services actually performed, are
"employees® for purposes of the Worker's
Compensation system under R.C. 4123.01 (A) (1).

5. Where a board of township trustees creates an
advisory panel known as a township planning
commission, and the formation of such a commission
is not authorized by statute, and the members of
that commission receive no compensation, then the
members are not "employees" for purposes of the
Worker's Compensation system under R.C. 4123.01
(A) (). Coverage for such members may not be
obtained by contract under R.C. 4123.03 since the
township would not be authorized to expend funds
for such a purpose.

July 1978 Adv. Sheets



OAG 78-032 ATTORNEY GENERAL 2-78

OPINION NO. 78-032

Syllabus:

R.C. 1155.16 does not prohibit the Superintendent of Building and Loan Associa-
tions from releasing to the Legislative Service Commission, an arm of the General
Assembly, the reports received pursuant to Section 3 of Am. H.B. 485, effective
November 4, 1975, containing information required by R.C. §1343.011.

To: Roger W. Tracy, Jr., Supt. of Building and Loans, Columbus, Ohio
By: William J. Brown, Attorney General, May 25, 1978

1 have before me your request for my opinion regarding the following
question:

Does the language of R.C. §1155.16 prohibit or
prevent the Superintendent of Building and Loan
Associations from releasing to the Legislative
Service Commission, an arm of the General
Assembly, the reports received as a result of
Section 3 of Amended House Bill 485, which
changed R.C. S§1343.01 and enacted §1343.01
(effective November 4, 1975)?

Amended H.B. 485, effective November 4, 1975, enacted R.C. 1343.011 and
amended R.C. 1343.01 to permit additional exemptions from the maximum interest
rate previously imposed upon all parties to any bond, bill, promissory note, or other
instrument for the forbearance or payment of money at any future time. As
amended Code 1343.01(B)(4) permits the parties to a loan secured by a mortgage,
deed of trust or land installment contract on real estate to fix the interest rate on
such loan at any figure not exceeding three percent over the discount rate on
ninety day commercial paper in effect at the Fourth Distriet Federal Reserve Bank
at the time the lending contract is executed. Section 3 of Am. H.B. 485, however,
provides in part, as follows:

The Superintendent of Banks and the Super-
intendent of Building and Loan Associations,
after joint consultation, shall each promulgate
like rules requiring all institutions under their
respective jurisdictions to file certain reports
on their residential mortgage loans .... Such
rules shall require the filing by identified dates
of quarterly reports with the respective super-
intendent, stating the amount, interest rate,
term and location of the security for each such
loan made during the preceding quarter. The
reports shall contain such information concern-
ing sueh loans, and similar loans made for a
reasonable period not to exceed two years prior
to this act, as shall be preseribed by the rule to
assist the General Assembly in determining the
effects of the addition of division (B)4) to
section 1343.01 of the Revised Code. The reports
shall be required for eight calendar quarters,
commencing with the quarter in which this act
takes effect.
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The above language clearly states that the required reports are to be used
to assist the General Assembly in determining the effects of the legislation. Your
question arises in light of the provisions of R.C. 1155.16 which place general
limitations upon the use of information obtained by the Superintendent of Building
and Loan Associations, his deputies, assistants, clerks and examiners. R.C. 1155.16
specifies that the Superintendent and his assistants shall "keep secret the
information obtained in an examination or by reason of their offieial position".

For the following reasons, I am of the opinion that R.C. 1155.16 does not
prohibit or prevent the Superintendent from releasing the reports in question to the
Legislative Service Commission. Section 3 of Am. H.B. 485 clearly directs that the
reports shall be used to assist the General Assembly. The Legislative Service
Commission was created by R.C. 103.11 as an arm of the legislative branch of
government. The powers and duties of the Commission, as set forth in R.C. 103.13,
include the duty and authority to:

(A) Conduct research, make investigations,
and secure information or data on any subject
and make reports thereon to the general as-
sembly;

(C) Make surveys, investigations, and studies,
and compile data, information, and records on
any question which may be referred to it by
either house of the general assembly or any
standing committee of the general assembly:

e

(F) Collect, classify, and index the documents
of the state which shall include executive and
legislative documents and departmental reports
and keep on file all bills, resolutions, and
official journals printed by order of either house
of the general assembly;

{G) Provide members of the general assembly
with impartial and accurate information and
reports concerning legislative problems in ac-
cordance with rules preseribed by the commis-
sion.

In light of the statutory function of the Legislative Service Commission, the
release of the reports in question to the Commission clearly would assist the
General Assembly as required by Section 3 of Am. H.B. 485.

What is more important, however, R.C. 1155.16 provides in full:

The superintendent of building and loan asso-
ciations and his deputies, assistants, clerks, and
examiners shall keep secret the information
obtained in an examination or by reason of their
official position, except when the publie duty of
such persons requires them to report upon or
take official action regarding the affairs of the
building and loan association examined, and
shall not willfully make a false official report
as to the condition of such association. This
section does not prevent the proper exchange of
information relating to building and loan asso-
ciations, and to their business, with the repre-
sentatives of building and loan departments of
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other states or with the representatives of the
federal home loan bank board.

Whoever violates this section shall be re-
moved from office and shall be liable in
damages, with his bondsmen, to the person or
corporation injured by the disclosure of such
secrets.

While R.C. 1155.16 requires the Superintendent to keep certain information
confidential, the express terms of this statute specify that it does not prevent the
proper exchange of information relating to building and loan associations with other
state and federal building and loan association regulatory departments. It would be
anomalous to read these provisions so restrietively as to prevent the Superintendent
from providing the General Assembly with the very information that it has, by the
later enacted provisions of Am. H.B. 485 requested from him and the Superintend-
ent of Banks.

Firally, it should be noted that R.C. 1155.16 makes further exception to the
requiremer’ of confidentiality. The Superintendent must keep confidential
information obtained in his official capacity except when his "public duty reguires
him to report upon or take official action regarding the affairs of the building nd
loan association examined". The legislative directive of Am. H.B. 485 clearly im~ .
poses a "publie duty" upon the Superintendent to provide the reports to the General
Assembly.

Therefove, in specific answer to your question, it is my opinion and you are so
advised, that the language of R.C". 1155.16 does not prohibit the Superintendent of
Building and Loan Associations from releasing to the Legislative Service Commissior
an arm of the General Assembly, the reports received pursuant to Section 3 of Am.
H.B. 485, effective November 4, 1975, containing information required by R.C.
§1343.011.

OPINION NO. 78-033

Syllabus:

A boerd of education is not required to pay weges to a
vocational education student who, as part of the epproved
curriculum, works on a construction projeet for the
benefit of the school distriet or a third party.

To: Helen W. Evans, Director, Dept. of Industrial Relations, Columbus, Ohio
By: William J. Brown, Attorney General, June 6, 1978

I have before me your request for my opinion concerning the payment of
wages to vocational edueation students. In your letter you indicate that your office
has received 8 number of eomplaints coneerning the usc of non-paid vocational
students on private and school district building projects. You have therefore
requested my opinion on the following specific questions:

1 Must wages be paid to a vocational student who
works on a construction site or on any other project
belonging to a private party where the project in
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question has been approved by the school board as
part of the eurriculum?

2. Would payment of wages to students be required if
the project was for the school distriet itself, i.e.
building an addition to an existing school building,
but where again the project has been labeled part of
the voeational school's curriculum?

3. If wages are to [be] paid to a vocational student on
such a construction project, is the rate of wage to
be determined in accordence with Chapter 4111 of

Yie Revised Code, or would Chapter 4115 R.C. be
epplicable?

R.C. 3313.90 requires that each school district establish and maintzin a
vocational education program adequate to prepare a student enrolled therein for an
occupation. As 1 indicated in 1971 Op. Att'y Gen. Mo. 71-068, thz purpose of
vocational education programs is to enable high school students to develop saleable
skills, to motivate students to complete their high school training and to deveclop
attitudes necessary in the work-a-day world. In order to fulfill their statutory
duties pursuant to R.C. 3213.90, school districts across the state have develeped
eduecational programs which often replicate in detail the actual work environment,

I have on several prior oceasions considered the power of a board of edueation
to undertake such programs. ©On each oceasion I have coneluded that a board of
education may exercise its discretion in the design and implementation of such
programs. See 1976 Op. Att'y Gen. No. 76-065 (A joint voecational school may
construct and sell single family residences as part of its voeational education
program); 1971 Op. Att'y Gen. No.71-068 (A school district may engrgo in private
enterprise, even at a profit, if the program is reasonebly necessary to the
vocational education eurriculuym); 1971 Op. Att'y Gen. No. 71-026 (Use of school
facilities for serving meals and banquets to community organizations is justified as
part of the voeational education eurriculum.

It is my understanding that students who participate in voecational education
programs are graded on their performance and receive classroom credit upon
satisfactory completion of the course. I shall assume that classroom credit will be
given for the satisfactory completion of the courses about which you have inquired
and that in the question of whether wages must be paid to such students the wages
are intended to be in addition to classroom credit.

¥ith but one exception, none of the verious provisions in R.C. Chapter 3313
relating to the administration of vocational education programs make mention of
the payment of wages to students who participate in such programs. The one
exception is set forth in R.C. 3313.93 as follows:

A board of education operating an occupational work
adjustment laboratory in which students work to produce
items on a contract basis for public agencies, private
individuals, or firms may pay wages to such students as
may be determined by the board. Such students shall not
be considered employees of the board for the purposes of
Chapters 3309, 3319. 4123, and 4141 of the Revised Code,
or for any other purpose under state or federal law.
{Fmphasis added.)

The term, occupational work adjustment laboratory, is not statutorily
defined. It is my understanding, however, that the term refers to a specially
equipped school laboratory designed to provide instruetion in work adaptability
skills to handicapped or disadvantaged students who are not capable of succeeding
in a regular school program. The provisions of R.C. 3213.93 are, therefore,
applicable only to & limited number of highly specific vocational programs.
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Moreover, even in those specific situations to which R.C. 3313.93 applies, the
peyment of weges to students is permissible rather than mandatory.

I have also considered whether R.C. Chapter 4lll, the Minimum Fair Wage
Standards Law, requires a school district to pay wages to students participating in
vocational education programs. It is my opinion that it does not. R.C. 4111.02 sets
forth the minimum wage rates that every employer must pay each of his
employees. Thus, R.C., 4l11.02 only applies where there is an employment
relationship. The fact that the vocational educational program produces, as a by-
product of the program, a saleable commodity or a building or improvement
benefitting the school distriet or a private contractor does not necessarily
transform the relationship between the school distriet and the student into that of
an employment. The primary purpose of the relationship is still the education and
development of the student. Moreover, even if it conld be successfully argued that
the unique characteristics of a voeational education program make the relationship
one of an employment, R.7. 4111.01 (E) {7} would exempt the school district from the
payment of wages. R.C. 411L.0XE) (7), which defines an employee for the purposes
of R.C. Chapter 411}, expressly states that employee does not include "fal member
of a police or fire protection ageucy or student employed on a part-time or
seasonal basis by a political sutdivision of this state.

With respect to vocational education programs dealing with the construetion
of buildings or other public improvements by or for the henefit of o school distriet
or other governmental unit, it is also necessary to consider the applicability of R.C.
4115, which governs the payment of wages on public works projects.

R.C. 4115.04 provides, in part, as follows:

Every public authority authorized to contract for or
construct with its own foreces A publie
improvement, . . . shall have the department of
industrisl relations determine the prevailing rates of
wages for mechanies and laborers in accordance with
section 4115.05 of the Revised Code for the class of work
calle¢ for by the public improvement, in the locality
where the work is to be performed.

R.C. 4115,06 provides, in part, as follows:

In all cases where any public authority fixcs a prevailing
rate of wages under 4115.04 of the Revised Mode, and the
work is done by contract, the contract executer! between
the public authority and the suececessful bidder shall
contain g provision requiring the successful bidder and all
his subcontractors to pay a rate of wages which shall not
be less than tke rate of wages so fixed . . . Where a
public authority constriiets a public improvement with its
own forces, such public authority shall pay a rate of weges
which shall not be less than the rate of wages fixed as
provided in section 4115.04 of the Revised Code . . .

Pursuant to R.C. 415.03(A), public authority means "any officer, board or
commission of the state, or any political subdivision of the state, autherized to
enter into r contract for the sonstruction of a public improvemant or to construct
the same by direct employment of labor . . .”" A board of education is,
therefore, a public authoritv for the purposes of R.C. Chapter 4115. I shall assume,
moreover, that there are vocational education projects which constitute the
noonstruetion” of a "public improvement" as defined in R.C, 4115.03(B) and R.C.
4115.03(C). The applicability of R.C. Chapter 4115 to such vocational educational
projects depends, however, or whether the students psrticipating in such programs
can be classified as mechanies and laborers for the purposes of R.C. 4115.04.

Since R.C. Chapter 4115 does not provide a definition for laborer or mechanie,
the common usuage of these terms is controlling. R.C. 1.42. In 1977 Op. Att'y Gen.
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No. 77-076, 1 concluded that "[aln individual practicing a particular trade or
occupation qualifies as a laborer, workman or mechanie, as those terms are used in
R.C. 4115.04 and R.C. 4115.05, if members of the same trade or occi'pation are paid
wages pursuant to the terms of a collective bargaining agreement or an
understanding between employers and bona fide labor organizations." It is my
opinion that a vocational education student does not qualify as a mechanic or
laborer under this definition. A vocational education student is not practicing a
particular trade or occupation other than that of student. While the student does
perform many of the functions of the workman or laborer, the scope of his
performance is limited to the approved curriculum and the duration of the course.
Moreover, the given purpose of the student's activities is to develop skills and
attitudes which will assist the student in entering, at some future time, the
occupatior: to which he aspires. Since a student does not hecome a mechanic or
laborer by virtue of his participation in a vocational eduecation program, R.C.
Chapter 4115 imposes no duty on a board of education to pay such students wages.

It is, therefore, my opinion and you are so advised that:

A board of education is not required to pay wages to a
voeational education student who, as part of the approved
eurriculum, works on & construction project for the
benefit of the school district or a third party.

OPINION NO. 78-034

Syllabus:

1. R.C. 3254.09 authorizes a board of trustees of a
community college district to purchase or otherwise
acquire ~eal property for the purpose of drilling for
natural gas or other energy resources necessary to
the operation of distriet programs and facilities
where such an acquisition enables the board to
obtain such resources more cheaply than through a
direct purchasc.

2.  Where a board of trustees of s community college
district is authorized under the terms of R.C.
3354.09 to acquire land for the purpose of drilling
for natural gas or other energy resources, publie
funds may be expended for such an acquisition and
for the extraction of resources.

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio
By: William J. Brown, Attorney General, June 9, 1978

I have before me your request for my oninion which poses the following
questions:

1. May 8 community college, created under the
authority of Chapter 3354 of the Revised Code, purchase
or lease property for the purpose of Arilling its own
natural gas wells?

2. May a community college, created under the
authority of Chapter 3354 of the Revised Code, expend
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public funds for the purposec of drilling its own natural gas
wells?

It has been the position of the Attorneys General of Ohio for a number of
years that when the legislature intends to authorize a public body or official to
dispose of state owned minerals, it does so in very specifie terms and that such
authority will not be inferred from general authority to acquire or dispose of real
property. 197% Op. Att'y Gen. No. 75-093; 1958 Informal Op. Att'v Gen. No. 92; 1953
Op. Att'y Gen. No. 3099. However, under the express terms of R.C. 3354.02, a
community college district is a political subdivision of the state. Moreover, R.C.
3354.13 specifies that ownership of a community college, including all right, title
and interest in and to all property thereof, shall be vested in the board of trustees
of such district. It is apparent, therefore, that minerals or mineral rights in the
hands of such a board of trustees are the property of the boare rather than being
state owned. The answers to your questions, therefore, require an analysis of the
general powers and duties of the board of trustees of @ eommunity college distriet.

R.C. 3354.01 et seq. provides for the ereation of ecommunity college distriets
and for the establishment and operation of cominunity cclleges within such
districts. R.C. 3354.09 specifies the powers of a board of trustees of a community
college district and confers upon such board a broad grant. of authority to own,
operate and manage a community college. In pertinent part, that section provides
that a board may:

(A) Own and operate a community college . . .

(B} Hold, encumber, control, acquire by donation,
purchase, or condemnation, construet, own, lease, use and
sell real and personal property as is necessary for the
conduct of the progrem of the community ccllege on
whatever terms and for whatever considerstion may be
appropriate for the purpose of the college;

o e o .

{E) Providc for a community college, necessary lands,
buildings or other structures, equipment, means, and
appliances;

¢« e ¢

(N Prescribe rules and regulations for the offective
opcration of a community college and exercise such other
powers as are necessary for the efficient management of
such college;

R.C. 3354.12 furthcr provides that a board of trustees of a community college
district may acquire by appropriation any land, rights, rights of way, franchises,
easements or other property necessary or proper for the efficient operation of any
facility of the distriet, -

It is a long-standing principle of Ohio law that where an officer or body is
directed by statute to do a particular thing, in the absence of specific directions
covering in detail the manner and method of doing it, the command carries with it
the implied power and guthority necessarv to the performance of the duty imposed.
State ex rel. Hunt v. Hildcbrant, 93 Chio St. 1 (1915); State, ex rel. Copeland v.
State Medical Bd., 107 Obio St. 20, 29 (1923); State, ex rel. Byrd v. Sherwood, 140
Ohio St.173, 181 (1942). It is apparent, therefore, that the provisions of R.C.
3354.09 and 3354.13 repose in the board of trustees of a ecommunity college distriet
the authority to do all acts necessary for the operation of community college

facilikt\ies programs within the district.
N
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The use of energy resources to provide heat, light and water is, of course,
essential to the operation of institutions of higher learning. Thus, under the
provisions of R.C, 3354.09, it is apparent that a board of trustees of & community
college Cistriet is authorized to purchasc and consume the energy resources
neccssary to meet its needs. ! am, therefore, of the opinion that if a board of
trustees is able to obtain natural gas or other vital energy resources necessary to
the opcration of its programs and facilities more cheaply by drilling its own wells
than by purchasing through commercial suppliers, the provisions of R.C. 3354.09
authorize the board to purchase or lease land in order that it may drill to obtain
such resources.

The conclusion that a hoard of trustees has the authority, under the
circumstances discussed above, to acquire land for the purpose of drilling for
natural gas does not, however, imply that sneh a board is authorized to embark
upon such a venture jointly with a commercial gas company or other private
enterprise. Business partnerships betwcen the state or subdivisions thereof and
individuals, associations or private corporations are prohibited under the terms of
art. VI, §§4, 8, Ohio Constitution. Walker v. Cincinnati, 21 Ohio St. 14 (1871). The
purpose of these constitutional provisions is to impose a broad prohibition against
the intermingling of public and private funds. State, ex rel. Saxbe v. Brand, 176
Ohio 5t. 44 (1964). See, also, 1977 Op. Att'y Gen. No. 77-048; 1977 Op. Att'y Gen.
No. 77-047. While T am unaware of any cases which discuss the applieability of art.
VIII, 8§54, €, Ohio Constitution, to a community college distriet ereated under R.C.
3354.01 et seq.,, the conclusion that such a distriet is subject thereto may be
reasonably inferred from the evident meaning and spirit of these constitutional
provisions. Consequently, I am of the opinion that a bosrd of trustees of a
community college district is not authorized to undertake a projuet involving
drilling for natural gas as a joint venture.

Turning nowr the your second question, it stould be noted that the General
Assembly has provided severel alternatives for the funding of a community college
distriet. R.C. 3354.11 specifics that a community college distriet may submit to the
electors of the district the question of issuing bonds for the purpose of paying all or
part of the cost of purchasing sites for the ercetion and furnishing of buildings and
for the acquisition or construction of any property which the board of trustees is
authorized to acquire or construct, provided that such property has an estimated
useful life of five years or morc. Thus, where a beard of trustess seeks to acquire
or construect property by means of bonds issued pursuant to R.C. 3354.11, the
purpose of the acquisition or construction must be one authorized by law. As
discussed above, it is my conclusion that a board of trustees is authorized under the
terms of R.C. 3354.09 to acquire land for the purpose of drilling its own natural gas
wells, provided that such an acquisition ensbles the board to obtain natural gas or
other necessary resources more cheaply than a purchase through commercial
suppliers. It follows that a board of trustces, under the terms of R.C. 2354.1}, is
authorized to use funds gencrated pursuant thereto for the acquisition of land for
the purposes of drilling natural gas where such a purpose is authorized under the
terms of R.C. 3354.09 and where the estimated useful life of any property acquirec
is at least five years.

In addition, the board of trustees of & community college distriet is defined as
a taxing authority by R.C. 5705.0l. R.7Z. 5705.03 provides that such a taxing
authority may, in aceordance v'ith the provisions of R.C. Chapter 5705, levy taxzs
annually for the purpose of paying the current operating expenses of the subdivision
or the cost of constructing permanent improvements. R.C. 5705.05 spceifies that
the purposc of a general levy for current expenses must be for carrying into effect
any of thc general or special powers granted by law to a subdivision. Since,
pursuant to R.C. 3354.09, a board of trustees of a community college district is
empowercd to acquire land for the purpose of drilling its own natural gas wells
where such drilling enables the board of trustees to obtain naturgl gas more cheaply
than through direct purchase, it follows that an expenditure of funds generated
pursuant to R.C. 5705.05 may properly be made for such purpose.

R.C. 5705.10 specifies that monies derived from a special levy shall be
credited to a special fund for the purpose for which the levy was made. That
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section further requires that all money paid into a special fund so created shall be
used only for the purposes for which sueh fund is established. Consequently, where
a tax has heen levied for purposes encompassing the operation and continuance of
programs of a community college district, expenditure of funds generated thereby
for the purpose of acquiring natural gas which is necessary to the operation of

ATTORNEY GENERAL

community college distriet programs and facilitics is proper.

In summary, therefore, it is my opinion, and you are so advised that:

Syllabus:

The terms of R.C. 4115.03(R) exempt from the operation of the prevailing
wage laws only the full-time, non-probationary employees in the classified service

L

R.C. 3354.09 ewmthorizes A board of trustees of a
community college distriet to purchase or otherwise
acquire real property for the purpose of drilling for
natural gas or other energy resources nceessary to
the operation of district programs end facilities
where such an Aacquisition enables the board to
obtain such resources more cheaply than through a
direct purchase,

Where a board of trustees of a community college
distriet is authorized under the terms of R.C.
3354.09 to acquire land for the purpose of drilling
for natural gas or other energy resources, public
funds may be expended for such an acquisition and
for the extraction of resources.

OPINION NO. 78-035

of a public authority included within the scope of R.C. 124.11.

To: Helen W. Evans, Director, Dept. of Industrial Relations
By: William J. Brown, Attorney General, June 13, 1978

I have before me your request for my opinion which reads as follows:

I must request your opinion for the purpose of clarifying
certain aspects of Chapter 4115 of the Ohi~ Revised
Code. Section 4115.03(B) indicates that work dcne by
fuli-time non-probationary employecs in the classsified
service of a public authority is excluded from the
operation of Ohio's prevailing wage laws.

The problem has arisen in that many public authorities
afford their employees the protections of a eivil service
system but they have not established such 2 system per
se. In many jurisdictions these protections such as a
right to appeal personnel actions have been extended to
unclassified personnel as well. In applying the
prevailing wage statutes to these public authorities, the
contention has been raised that these employees fall
within the exemption stated in 4115.03(B) R.C. on a de
facto basis if not de-jure.
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I must request explication as to when the "classified
service™ exemption of Section 4115.03(B) of the Chic
Revised Code is applicable to a public works project
constructed by a public authority using its own forces.

The provisions of R.C. Chapter 4115 set a number of requirements applicable
to wages and hours an public works. For example, R.C. 4115.04 requires that every
?ublic authority authorized to contract for or constuet with its own forees a public
improvement have the Department of Industrial Relations determine the prevailing
rate of wages for the class of work called for by an improvement prior to
advertising for bids or undertaking construction with its own forces.

As you have noted, however, the definitions set forth in R.C. 4115.03 govern
the'prevaxhng vage provisions of R.C. 4115.03 to 1115.10 inclusive. R.C. 4115.02(B)
defines "construetion™ for the purposes of R.C. 4115.03 to 4115.10 as follows:

"Construction" means any construction, reconstruction,
improvement, enlargement, alteration, repair, painting
or decorating of any public improvement fairly
estimated to cost more than two thousand dollars and
performed by other than full-time employees who have
comploted their probationary periods in the elassified
service of a public authority. (Emphasis Added).

Consequently, work done py full-time non-probationary, classified employees of a
publie authority is, by definition, not construetion and sueh work thus is not subject
to the prevailing wage requirements of R.C. 4115.03 to 4115.10.

Your question, therefore, ecenters upon & determination of which employees
shall be eonsidered as in the classified service of a publie authority so as to exempt
work performed by such employees from the prevailing wage requircments of R.C.
4115.03 to 4115.10. R.C. 4115.03(A) defines "public authority" in the following terms:

"Public authority" means eany officer, board, or
commission of the state, or any political subdivision of
the state, authorized to enter into a contract for the
construction of a public improvement or to construct
the same by the direct employment of labor, or any
institution supported in whole or in part by public funds
and said sections npply to expenditures of suech
institutions made in whole or in part from public funds.

While there is no definition of the term "classified service" provided in R.C.
Chapter 4115, a reference to the civil service laws is clear, R.0(. 124.11 divides the
eivil service of the state, the several counties, cities, civil service townships, city
health districts, general health distriets and city sehool districts into the classified
and unclassificd service as therein provided. When a public employee enjoys
elassified status for the purposes of Ohio's civil service laws, he does so as provided
by R.C. 124.1l. Under the terms of R.C. 124.1], an employee in the classified service
must be in the service of the State or one of the subdivisions enumerated therein.
See, e.g., 1976 Op. Atty Gen. No. 76-018; 1965 Cp. Atty Gen. No. 65-121; 1962 Op.
Atty Gen. No. 3073.

As you have observed, there are political subdivisions of the state which are
"public authorities" as defined by R.C. 4115.03(A) but are not included within the
terms of R.C. 124.]l. Some of these subdivisions elect to provide protections to
their employees similar to those extended to employees in the classified service as
defined by R.C. 124.11. While the governing officer or body of such a subdivision is,
in many instances, empowerad to grant such protections to the employees of the
subdivision, the extension of protection does not confer upon the employecs
involved "classified" status under the terms of R.C. 124.1l. T am of the opinion that
the governing officer or body of a political subdivision not included within the
scope of R.C. 124.11 lacks the authority to exempt its work force from the
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application of the prevailing wage laws, sinee the parameters of the classified civil
service are set by the provisions of R.C. 124.11.

In specific answer to your question, it is my opinion, and you are so advised,
that the terms of R.C. 4115.03(B) exempt from the operation of the prevailing wage
lews only the full-time, non-probationary employees in the classified service of a
public authority included within the seope of R.C. 124.11

OPINION NO. 78-037

Syllabus:

A county is authorized, pursuent tc R.C. 5705.19(J), to place a tax levy on the
ballot for funds to be used by a sheriff for the selaries of permanent sheriff's
personnel performing police duties and other equipment used directly by the sheriff
in the performance of his duties.

To: Rocky A. Coss, Highland County Pros. Atty., Hillsboro, Ohio
By: William J. Brown, Attorney General, June 13, 1978

1 have before me your request for my opinion which reads as follows:

1. Do the words "police department" and "permancnt
police personnel” as used in Section 5705.19(9)
0.R.C. include sheriff's departments ard permanent
full time sheriff's deputies and employees? ’

2. Urnder Section 5705.1%(J) O.R.C.,, is a county
authorized to place n tex levy on the bellot to be
used for funding a sheriff's department for saleries,
communications equipment and other equipment?

The two questions raised in your letter concern the same issue and may be
addressed together. R.C. 5705.19(J) provides in pertinent part as follows:

The taxing authority of any subdivision at any time and in
any year, by vote of two-thirds of =1l members of said
body, msay declarc by resolution and certify such
resolution to the board of elections not less than sixty
days before the election upon which it will be voted, that
the amount of taxes which may be reised within the ten-
mill limitation will be insufficicnt to provide for the
necessary requirements of the subdivision, and that it is
necessary to levy a tax in excess of such limitation for
any of the fellowing purposes:

(J) For the purpose of providing and maintaining motor
vchicles, communications, and other equipment used
directly in the operation of a police department, or in the
payment of salaries of permanent police personnel.

Pursuant to R.C. 5705.01(A), a county is a subdivision for the purpose of R.C.
Chapter 5705. Accordingly, it is authorized to placr a tax levy on the hallot for
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the purpose of obteining funds for salaries, communieations and other equipment
for the county sheriff's department if such department is a "police department” for
the purpose of R.C. 5705.19(2).

The terms "police,™ "police department” and "permanent police personnel” are
nowhere defined in R.C. Chapter 5705. Accordingly, it is necessary to construe
such terms according to the rules of grammear and common usage. See R.C. 1.42,
"Police" is defined in Black's Law Dictionary (4th Ed.) as:

The funection of that branch of the administrative
mechinery of government which is charged with the
preservetion of publie order and tranquility, the promotion
of the public health, safety, and morals, and the
prevention, deteetion, and punishment of crimes.

R,C. 311.07 imposes upon a sheriff to preserve the public peace. Accordingly, the
sheriff and his deputies perform police functions. As such, a sheriff's department is
a "police department" for the purpose of R.C. 5705.19(J). Therefore I conclude that
a county is authorized, pursuant to R.C. 5705.19(J), to place a tax levy on the ballot
for funds to be used by a sheriff for salaries of permanent sheriff's personnel
performing police functions and for communications and other equipment used
directly by the sheriff in the performance of his duties.

Therefore, it is my opinion, and you are so advised, that = county is
authorized, pursuant to R.C. 5705.19(J), to place a tax levy on the ballot for funds
to be used by a sheriff for the salories of permanent sheriff's perscnnel performing
police duties and other equipment used directly by the sheriff in the performance
of his duties.

OPINION NO. 78-038

Syilabus:

L The phrase "having reason to believe" as used in
R.C. 2151.421 is egivalent to "known or suspected"
as used in 45 C.F.R. 1340.2-3(d).

2.  The term "child negleet" as used in R.C. 2151421
applies to children without proper parental care or
guardianship as defined by R.C. 2151.08.

To: Kenneth B. Creasy, Director, Dept. of Public Welfare, Columbus,
Ohio
By: William J. Brown, Attorney General, June 14, 1978

1 have before me your request for my opinion addressing the following
questions:

1. Is the language "having reason to believe" in section
2151.421 of the Ohio Revised Code equivalent to the
lenguege "krniown or suspected" as used in 45 CFR,
1340.3-3(a)?

2. Does the term "child neglect" as used in R.C. 2151.421,
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apply to children referred to as "without proper
parental eare or guardianship” in R.C, 2151.05?

From further informsation supplied by you I understand that your request
stems from efforts by your office to qualify Ohio for federal funds under the Child
Abuse Prevention and Treatment Act, P.L. 83-247 (1974). Section 4 of that act
provides for grants of funds to states to aid thcem in developing, strengthening, and
carrying out child abuse and neglect prevention and treatment programs.

In order for a state to qualify for such assistance, P.L. 93-247 Sec. 4(bX2), 42
U.S.C.A. § 5103(h)2), establishes certain criteria which must be met and states, in
pertinent part, ns follows:

(2) In order for a State to qualify for assistance under this
suhsection, such State shall -

{A) have in effeet a State child ebuse and
neglect law which shall include provisions for
immunity for persons reporting instances of child
abuse and neglect from prosecution, under any
State or local law, arising out of such reporting;

{B) provide for the reporting of known and
suspeacted instances of child abuse and neglect;

The provisions of 45 C.F.R., 1340.3-3(d), to which you refer, were
promulgated by the Departmant of Health, Education and Welfare to implement 42
U.8.C.A. § 5103(bX2) and to provide guidelines for complinnce with that statute.
The C.F.R. qualifications match those of the statute.

R.C. 2151.42], which provides for the reporting of child abuse or negleet, reads
in pertinent part as follows:

Anyone having reason to believe that a child less than
eighteen years of age or any crippled or otherwise physically
or mentelly handicapped ehild under twenty-one years of age
has suffered any wound, injury, disability, or other condition
of such naturc as to reasonably indieate abuse or negleet of
such child may report or cause reports to he made of such
information to the children services board or the county
department of weclfare exercising the children services
function, or to a municipal or county peace officer.

Your first question is whether the language "having reason to believe" in R.C.
2151.421 is equivalent to "known and suspected" as used in 43 U.S.C.A. § 5103(b)(2).
R.C. 1.42 prescribes that words end phrases used in a statute shell be read in
context and construed according to the rules of grammar and comn.on usage. As a
matter of common usage, the terms are synonomous in that both phrases connote
having some information upon which to form & belief.

As early as 1880, the TUnited State Supreme Court recognized these terms as
synonomous, stating in Shaw v. Merchants' National Bank of St. Louis, 101 U.S. (1l
Otto) 557 (1880) at 566:

It may fairly be assumed that one who has reason to believe
a fact exists, knows it exists. Certainly, if he is a
reasonable being.

Therefore, in answer to vour first question, it is my conclusion that the
phrase "having reason to believe" in B.C. 2151.421 is equivalent to "known or
suspected” as used in U.S.C.A. § 5103(b)(2) and the provisions of 45 C.F.R., 1340.3-
3(d) promulgated thereunder.
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In respect to your second question, I must point out to you that the definitions
used in R.C. Chapter 2151 appear in the first few sections of such Chapter. R.C.
2151.03 defines "neglected child" in pertinent part as follows:

As used in sections 2151.01 to 2151.54, inclusive, of the
Revised Code, "neglected child" ineludes any child:

{A) Who is abandoned by his perents, guardian,
or custodian;

(B) Who lacks proper parental care because of
the faults or habits of his parents, guardian, or
custodian;

R.C. 2151.05 defines a child without proper parental care as follows:

Under sections 2131.01 to 2151.54 of the Revised Code, a
child whose home is filthy and unsanitary; whose perents,
stepparents, guardian, or custodian permit him to become
dependent, neglected, abused, or delinguent; whose parents,
steppurents, guardian, or custodian, when able, refuse or
neglect to provide him with neeessary eare, support, medical
attention, =nd educationnl facilitics; or whose perents,
stepparents, guardian, or custodian feil to subject such child
to necessary discipline is without proper parental care or
guardianship.

It should be noted that these definitions set forth above apply throughout R.C.
Chapter 2151 and should be used in cases where they relate to other sections within
that Chapter.

R.C. 2151,42] requires or permits, as the particular ense may be, the reporting
of child abuse and/or neglect. R.C. 2151.03 establishes eriterin for determining
when a child is neglected. Included in the definition of neglect set forth under R.C.
2151.03 is a child without proper parental eare as defined under the terms of R.C.
2151.05. 1t is apparent that anyons who iz required or authorized to report cases of
child abuse or negleet pursuant to R.C. Z151.22] should include those children who
meet the standards in R.C. 2151.05, as thc definition set forth thercin is one
criterion for determining that a child is neglected under the terms of R.C. 2151.03.

Therefore, in specific answer to your questions, it is
my opinion, and you are so advised:

1. The phrase "having reason to believe" as used in R.C.
2151.421 is equivalent to "known or suspected" as used
in 45 C.F.R. 1340,3-3(d).

2. The term "echild neglect" as used in R.C. 2151.4%1

applies to children without proper parental care or
guardianship as defined by R.C. 2151.05.
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OPINION NO. 78-039

Syllabus;

The Board on Tinreclaimed Strip Mined Lands may expend monies in the
unreclaimed lands fund, created by B.C. 1513.30, to rectify damage eaused to publie
or private land as a result of the subsidence of underground mines, provided that
the eriteria of R.C. 1513,30 are otherwise met.

To: Robert W. Teater, Director, Ohio Department of Natural Resources,
Columbus, Ohio
By: William J. Brown, Attorney General, June 14, 1978

1 have before me your request for an opinion which concerns 1977 Am. H.B.
24, Specifically, you have raised the following question:

May the Board on Unreclaimed Strip Mines use funds
allocated for its use to correet land subsidence
nrecipitated by underground mining.

The Board on Unreelaimed Strip Mined Lands is ereated by B.C. 1513.29. That
section provides, in pertinent part, as follows:

There is hereby created the board on unreelaimed strip
mined Iands.

e e

The board shall gather information, study, end make
recommendations concerting the number of aeres,
loeation, ownership, condition, environmental damage
resulting from the condition, cost of acquiring,
reclaiming, and possible future uses ond value of eroded
lands within the state, ineluding land affected by strip
mining for which no cash is held in the strip mining
reclamation special account

LAY

The board shall report its findings and recommendations
to the governor and the general assembly. . .

Under this section, the board has essentially a fact finding function. The
enforeement powers under R.C. “hapter 1513 rest with the Chief of the Division of
Reeclaration. The spending powers are held jointly by the Board and the Chief.

R.C. Chapter 1513 esteblishes ot least two special accounts within the state
treasury, The first of these accounts, the strip mining administration. and
reclamation reserve special account, is ereated by R.C. 1513.181. That account is
expressly limited to reclaiming land affzeted by strip mining. . .," and therefore
could not he used by the Board for projects involving subsidence of underground
mines. The second account is erented by R.C. 1513.30 which provides:

There is hereby ereated in the state treasury the
unreclaimed lands fund, to be administered by the chief
of the division of reclamation and used for the purpose
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of reclaiming land, publie or private, affected by mining
or controlling minec dreinage, for which no cash is held
in _the strip mining reclamatict fund or the surfrce
mining reclamation fund.

In order to direct expenditures from the
unreclaimed lands fund towerd reclamation projects
that fulfill priority needs and provide the greatest
publiec benefits, the chief shall periodicelly submit to
the board on unreclaimed strip mined lands project
proposnls to be financed from the unreclaimed ltnds
fund, together with benefit and cost data, and other
pertinent information. For the purpose of selecting
project arces and Jetermining the boundarics of project
arens, the board shall consider the feasibility, cost, end
publie benefits of reclaiming the aress, their potentinal
for being mined, the avsilability of federal or other
financial assistance for rcelamation, and the geographic
distribution of project areas to assure fair distribution
among affected areas.

Expenditures from the unrcclaimed lands fund
may be made only for reclamation projects that are
within the bounderies of projeet sreas approved by the
board, and expenditures for a particuler project may riot
exceed any repplierble limits set by the board.
Disbursements from the unreclaimed lands fund shall be
made by the chief, with the approval of the director of
natural resources. (Emphasis added).

Unlike R.C. 1513.18], this section does not impose a restriction that the projects be
limited to and affceted by strip mining. Rather, this section allows monies in the
Unreelaimed Land Fund to be used for any project which involves the restoration of
lands edversely affected by mining activity. Further provision for the expenditure
of monies in the unrcelzimed lands fund is made by R.C. 1513.20, whieh, in pertinent
part, specifics:

The chief of the division of reclemstion, with the
approvel of the director of naturel resources, may
purchase or asequire by gift, donation, or contribttion
any eroded lnnd, ineluding land affeeted by strip mining,
for whieh no eash is held in the strip mining reclamation
fund. For this purpose the chief may expend monies
deposited in the unreclaimad lands fund.

While this section does not direetly relate to the powars of the Board with respeet
to the unreclaimed lands fund, these provisions indicate that the fund may be used
for reclamation projects where the damage did not result from strip mining.

Accordingly, it is my opinion and you are heraby advised that, the Board on
Unreclaimed Strip Mined Lands may expend monies in the uareclrimed lands fund,
ercated by R.C. 1513.30, to reectify damage caused to publie or private land as &
result of the subsidence of underground mines, provided that the criteria of R.C.
1513.30 are otherwise met.
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OPINION NO. 78-040

Syllabus:

A board of edueation is prohibited by Ohio Const. art V11, §4 from entering
into a joint ventura with n sommereial oil company to construct and operate for
profit a gus and service station on school property as part of n vocational education
program.

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio
By: William J. Brown, Attorney General, June 14, 1978

I have before me your request for my opinion which poses the following
questions:

L Whether ~ joint voecational school distriet has the
authority under Section 3313.90 of the O.R.C. to
enter into & joint venture with a commereisl oil
company to have constructed on school property, a
gas and service station for the purpose of expanding
vocationsl edueation to its students?

2. I such construetion and maintenance of a gas and
repair service station is permissible under Section
3313.90 of the O.R.C., would the joint voeational
school be required to submit such a project to public
bidding under Section 3313.46 of the O.R.C.?

3. Would such a joint venture with a private enterprise
alter the school's present right to governmental
immunity as it relates to edministrators and sehool
employces involving their liability to third party
claims?

4, What limitations, if any, would be placed upon the
joint voeational sehool if such a joint venture with a
commercigal oil company is permissible under Section
3213.90 of the O.R.C.?7

As 1 understand it, the Stark County Area Joint Yocational Schoo} would like
to enter into a joint venture with an oil and gas company to have the company
construct a gas station on school property. The school intends to use students to
operate the gas station under vocationsl staff supervision and with periodie
consultation from the oil company's mansgement team. Profits from the operation
of the station would be shared by the company and the school on a basis to be
ncgotiated in a future contract.

T heve on several prior occasions considered the extent of a school distriet's
authoerity pursuant to R.C. 3313.90, which requires each school district to establish
a vocational education program in accordance with stonderds adopted by the state
board of education. I have concluded on such oceasions that R.C. 3313.90 vests in
the board of edueation broad discretion te carry out this legislative mandate
provided that any specific statutory limitntions on the board's power are not
exceeded and that the specific elements of anv particular program do not go
beyond that which is reasonably necessary to fulfill the requirements of the
vocational edueation curriculum. See 1976 Op. Att'y Gen. No. 76-065 (A joint
vocational school may construet and sell single family residences on school lend.);
1971 Op. Att'y Gen. No. 71-068 (A school may engnge and compete in private
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enterprise, even at a profit, so long as the program is reasonably necessery to the
voeetional education eurriculum); 197! Op. Att'y Gen. No. 71-026 {Usc of school
facilities for serving meals and banquets to community organizations is justified as
part of the vocationnl edueation curriculum).

A third limitation on a board of educatior's power to design and carry out
vocational education programs is that such power must be exereised within the
limitetions set forth in the Ohio Constitution. The proposed joint venture must,
;herefore, be considered in relation to Ohio Const. art VI, §4, which provides as
ollows:

The credit of the state shell not, in any manner, be given
or loaned 19, or in aid of, any individual, esssociation, or
corporation whatever; nor shall the state ever hereafter
become a joint owner, or stockholder, in any company or
association in this state, or elsewhere, formed for any
purpose whatever.

The prohibitions set forth in art. VIII, §4, supra are binding on the various agencies
and instrumentalities of the state. State, ex rel. Saxbe v. Brand, 176 Ohio 3t. 44,
48 (1964) (The loaning or borrowing of money by the Ohio Development Financing
Commission would be the loaning or borrowing of money by the state).

Althcugh there is no casc holding that a board of education is an ageney or
instrumentslity of the state for the purposz of Ohio Const. art, VIII, §4, this result
mnay reasonably be inferred from thc evident mesning and spirit of the
constituticnal provision. Walker v. City of Cineinnati, 21 Ohio St. 14, 53 (1871) {The
Coenstitution is to be construed according tc its intention; that which clearly falls
within the rcason of the prohibition may be regarded as embodied in it.) The
purpose of art. VIII, 84, supra, and Chio Const. art VIII, 56, which imposes similar
restrictions upon cities, counties, towns, and townships, is to impose a hroad
prohibition against the intermingling of public and private funds. State, ex rel.
Saxbe v. Brand, 176 Ohio St. 44 (1964); Walker v. Citv of Cineinnati, supra, at 54.
Sehool district funds are elearly public funds and are statutorily regulated as such.
See e.g, R.C. 135.01(K) (School district is subject to the provisions of the Uniform
Depository Aet.); R.C. 3313.28 (Bureau of Supervision and Inspection of Public
Offiees may preseribe manner of accounting for school distriet funds.) A
conclusion that a hosrd of education is not an instrumentality of the state for the
purposes of art. VIII, §4, supra, would create = signifieant exeeption to the broad
restrictions on the use of public funds intended by Ohio Const. ert. VIII, §84, 6.
Such result is inconsistent with the evident meaning and spirit of these
constitutional provisions and is, therefore, impermissible.

Thus, it is my opinion that a honrd of education is an instrumcntality of the
state for purposes of Ohio Const. art. ViII, 84. Cf. Brown V. Boerd of Education, 20
Ohio St.2d 68 (1258) {A board of education is ean arm or ageney of the state for the
purposes of sovereign immunity.)

I have on twe recent occasions had the opportunity to discuss at length the
breadth of the prohibitions set forth in art. VII, §84, €, supra, and the various
exceptions to these prohibitions. See, 1977 Op. Att'y Gen. No. 77-049; 1977 Cp.
Att'y Ger. No. 77-047. The situation under consideration is not such that further
repatition of or elaboration upon the diseussions in my prior opinions is necessary.
The difficult questions arising from these constitutional provisions are concernad
with what constitutes an impermissible grant or loan of eredit. The prohibition
against joint ventures set forth in the second clause in art. VIII, §4 and in ert. VIII,
§6 is more straightforward. In Walker v. City of Cincinnati, 21 Ohio St. 14, 54
(1871), the Ohio Supremc Court discussed the nature of this prohibition in the
following terms:

The mischief whieh [art. VIII, §6) intercicts is a
business partnership hetween a municipality or subdivision
of the state, and irdividinls or private corporations or
associations. It forbids the union of publiec and private
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capital or enterprise in any enterprise whatever. In no
project originated by individuals, whether associated or
otherwise, with & view to gain, are the municipal bodies
named permitted to participate in such manner as to incur
pecuniary expense or liability. They may neither become
stockholders nor furnish money or credit for the benefit of
the parties interested therein.

©Ohio Const. art. VIII, §54, 6 are to be interpreted in & like manner and eases
construing one section are applicable to the other. State, ex rel. Eichenberger v.
Neff, 42 Ohio App.2d 69 (Franklin County, 1972),

In the situation under consideration, the board of education proposes to enter
into a formal sgreement with a private corporation whereby both parties will
contribute property, money, skill and knowledge in the operation of 2 common
enterprise for mutual profit and gain. There can be little doubt that this proposed
joint venture constitutes a business partnership or association subject to Ohio
Const., art. VIII, §4.

The fact that the board of education proposes this joint venture in
furtherance of what might be eonsidered a public purpose mandated by R.C. 3313.90
is insufficient to validate the proposal. As I noted in Cpinion No. 77-049, supra,
while the public purpose exeception to CQhio Const., art. VI, §84, 6 may be
sufficient to validate the giving or loaning of credit to a non-profit corporation, it
is insufficient to parmit the extension of credit to a privote business enterprise.
The public purpose exception depends upon the nature of the recipient or partner as
well as the purpose for which the funds are spent or the venture is underiaken.

it is, therefore, my opirior rnd you are so ndvised thnt ~ board of eduection is
prohihited by Qhie Const., art. VI, §4 from entering into a joint verture with ¢
commereinl oil eompany to construct and oper~te for profit & gas ans service
station on schonl property ns part of a voentional eduestion program.

OPINION NO. 78-041

Syllabus:

L The Ohio Board of Ruilding Standards has
jurisdiction over places of outdoor assembly which
qualify by definition as buildings pursuant to R.C.
3781.06(B).

2. The Obio Board of Building Standards has
jurisdiction over tents whichi possess the requisite
components to quelify as a building under R.C.
3781.06(B).

To: Helen W. Evans, Director, Dept. of Industrial Relations, Columbus, Ohio
By: William J. Brown, Attorney General, June 15, 1978

I have hefore me your request for my opinion on certain questions regarding
the Board of Building Standards' authority to promulgate rules pursuant to R.C.
3781.06. You have requested my opinion as to the following:

L Do ‘'places of outdoor assembly" as defined in
4101:2-65 of the Chio Building Code fall within the
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definition of a "building" as set forth in 3781.067
Or has the Board of Building Standards exceeded
its authority by promulgating these rules?

2. In onc particuler area of controversy, may the
Board of Building Standards promulgate rules
conecrning tents?

R.C. 378L10(A), requires the Ohio Roard of Building Standards to:

Formulate and adopt regulations governing the erection,
construction, repeir, alteration, and maintenance of all
buildings or classes of buildings specified in Section
3781.06 of the Revised Code, including lend area
incidental thereto, the construction of industrialized
units, the instaliation of equipment, the standerds or
requirements for materials to be used irn connection
therewith, and other requirements relating to the safety
and sanitation of such buildings.

Because R.C. 378L10 grants jurisdiction to the Board of Building Standards
relative to the buildings specified in R.C. 3781.06, an answer to your questions first
requires 2 determination of whether the definition of "places of outdoor assembly"
contained in QAC §4101:2-65-01 is consistent with the definition of "building" as set
forth in R.C. 3781.06.

R.C. 3781.06(8) provides as foltows:

"A building" is eny structure consisting of foundations,
wells, columns, girders, beams, floors, and roof, or a
eombination of nany number of these parts, with or
without other parts or appurtenances.

OAC 4101:2-65-01 defines a "place of outdoor assembly" as "a strueture or enclosed
area used for 'outdoor assembly' ns defined in this section, and accommodating 200
or more persons”. Sinee it is highly likely that such structures would be eomposed
of girders, beams, floors, ete., or a combination thereof, I must conclude that to
the oxtent that these structures do possess the necessary component perts es
outlined in R.C. 3781.05(B), they may b regulated as "buildings" by the Board of
Building Standards.

An answer to your second question requires an analysis of thc term "tent™
QAL §4101:2-85-01 defines a "tent" as:

n, ., a shelter or structure, which is not an appendage
to a building nor & roof structure, the covering of which
is wholly or partly of eanvas or other plinble material
which is supported and made stable by standards,
stakes, and ropes.

Under this definition, tents may he reguiated as buildings if they have any of the
components listed in R.C. 378L06(B), supra. There nppears to be no requircment
that « "building" be permanent or thet it be constructed with any particular typ2 of
material.

In specific answer to your questions, it is my opinion and you are so advised
that:

1L The Ohio Beard of Building Standards has
jurisdiction over ‘places of outdoor nassembly"
whieh qualify by definition as "buildings" pursuant
to R.C. 378L.06(B).
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2. The Ohic Board of Building Stendards has
jurisdiction over "tents" which possess the
requisite components to qualify as n "building"
under R.C. 3781.06(B),

OPINION NO. 78-042

Syllabus:

R.C. 3319.12 requires a board of county commissioners
to provide telephone equipment in the offices of the
county superintendent of schools. Telephone service,
however, is en operating expense of the eounty board of
educstion and must be included in its hudget of
operating oxpenses preparad pursuant to R.C, 3317.1L

To: Anthony G. Pizza, Lucas County Pros. Atty, Toledo, Ohio
By: W.illiam J. Brown, Attorney General, June 23, 1978

! have before me your request for an opinion regarding R.C. 3319.18. You
indicate that while the section allows the county commissioners to provide heat,
light, water, and janitorial service for the office of the county superintendent of
schools, it does not include telephone service. You have, therefore, raised the
following specific questions:

1. Docs £3310,19, Chio Revised Code, require the
boerd of county commissioners te equip and pay
for telephone service in the offices of the county
superintendent of schools?

2. If the answer to question one is affirmative, how
can such scrvice be monitored by the bosrd of
county coimmissioners?

2. If the answer to question one is negative, who is
responsitle for the expense?

Telephone serviee is & type of operating expense incurred by the eounty board
of education in the performance of its statutory duties. Operating expenses cof the
county hoard of edueation are generally provided for in R.C. 3317.11, which reads in
pertinent part as follows:

Annunlly, on or hefore a cdate designated by the state
board of edueation, each county board of education
shall prepare a budget of operating expenses for the
ensuing year for the county school distriet...and shall
certify the same to the state bosrd of education... Such
budget shall consist of two parts. Part (A) shall include
the cost of the salaries, employers retirement
contributions, and travel expenses of supervisory
teachers  epproved by the state board of
education...Part (B) shall inelude the cost of ell other
lawful expenditures of the county board of eduecation.
The state board of edueation shall review such budget
and mey approve, increase or decrease such budget.

The eounty board of education shall be reimbursed
by the state board of education from state funds for the
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cost of part (A) of the budget...land] for the cost of
part (B) of the approved budget which is in excess of six
dollers times the total number of pupils under the board
supervision...for all the local school distriets within the
limits of such county school distriets. The cost of part
(B) not in excess of six dollars times the number of such
pupils shall be epportioned by the state board of
edueation among the local school distriets in the county
school distriet on the basis of the total number of such
pupils in each such school district.

In absence of an express statutory provision to the contrary, a county board of
education is, therefore, responsible for the payment of its operating expenses from
funds alloceted to it under R.C. 3317.1%.

R.C. 3319.1¢ provides a limited exception to the general provisions set forth in
R.C. 3317.11 in that it requires the boerd of county commissioners to assumne
responsibility for certain operating expenses of the county board of edueation.
R.C. 3319.19 provides as follows:

The board of county commissioners shell provide and
equip offices in the county for the use of the county
superintendent of schools, and shall provide heat, light
water, and janitorial services for such offices. Such
offices shall be the permanent headquarters of the
superintendent and shall he used by the eounty board of
edueation when it is in session. Such offices shall be
located in the county seat or upon the approval of the
county board of education may be located outside of the
county seat. {Emphssis added.)

As you indjcate in your letter, a question similar to the one you pose was
considered in 1959 Op. Att'y Gen, No. 141, p. 65. At the timc that opinion was
issued R.C. 3319.19 provided in pertinent part that "[tlhe board of county
commissioners shall provide and furnish offices in the county seat for the use of the
county superintendent of scheols.” The opinion eoncluded that the term furnish as
used in R.C. 3319.19 did not include the furnishing of janitorial services and such
utilities as weter, heat, light, and telephone. In response to the opinion, the
General Assembly by enactment of Am. H.P. No. 869, effective November 9, 1959,
amended R.C. 331912 to expressly require the beard of county commissioners to
provide heat, light, water end janitorial services for the superintendznt's offices.
Conspicuously absent from the amended version, however, is a specific provision
for telephone service.

Since the authority of a board of county commissioners to act in financial
matters must be strictly construed, State ex. rel. Lacker v. Menning, 95 Chio St. 97
(1916), it is argueble that the sbsence of an express provision for telephone service
in R.C. 3319.19 prohibits the provision of such service by the board. I would, in
faet, adopt this conelusion had the Genernl Assembly limited its revision of R.C.
2219.19 to the enumeration of certnin utilities and services. The Genersl Assembly,
however, made ar additional modification by providing that the board of county
commissioners shall aquip offices for the usc of the supcrintendent. It is,
therefore, necessary to consider if the duty to equip offices encompasses 2 duty to
provide telephone serviee.

The word equip means "to fit up for o perticular service of exigeney", Ster
Distillery Co. v. Miholovitch Fletcher Co., 9 N. P. (n.s.) 218, 221 (1909), "to furnisk
for service, to provide with what is requisite for effcetive action.” State
v. Pittsburgh, Cineinnati, Chieago & St. Louis By. Co., 13 N.P. (n.s.) 145, 149 (1912).
The term equip is, therefore, quite broad and ifs use in R.C. 3210.19 evinces e
legislative intent to have the board of county commissioners provide the
superintendent with the requisites for s fully functional office.

Telephone ecquipment is by any standard essential office equipment.
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Consequently, R.C. 3319.12 now requires the board of county commissioners to
provide telephone equipment in the office of the superintendent. The provision of
telephone equipment is, however, limited to the costs for the initial installation of
the equipment and any necessary maintenance or replacement of the equipment.

Your question, on the other hand, refers to payment for telephone "service",
which is a term of broader import and cnecempesses the cost of telephone usage. In
my opinion R.C. 231919 does not impose A duty on the board of county
commissioners to ossume responsibility for the superintcndent's telephone service
expense. Telephone service is a type of operating expense. As noted previously, a
county board of education is responsible, pursuant to R.C. 3317.11, for its operating
expenses in absence of an cxpress statutory provision to the contrary. While the
duty to equip offices fairly implies o duty to install telephone equipment, it does
not nceessarily imply 2 duty to essume responsibility for the ongoing expensc of
telephone service,

1t is, therefore, my opinion and you are so advised that R.C, 3319.12 requires n
board of county commissioners to provide telephone cquipment in the offices of the
county superintendent of schools. Telephone service, however, is an operating
expense of the county board of educetion and must be included in its budget of
operating expenses prepared pursuant to B.C, 3317.11.

OPINION NO. 78-043

Syllabus:

1) The Superintendent of Insurance, under the terms
of R.C. 1738.051, is authorized to retain attorneys,
actuaries, accountants or other experts reasonably
necessary to the hearing process for the purpose
of presenting expert testimony at a heering
conducted thereunder.

2) A hospital serviee associntion involved in a
henring conducted pursuant to R.C. 1739.051 is
obligated to meet the expenses incurred in the
retention of such reasonably necessery expert
witnesses, provided thet nny expenses thercby
incurred may not exceed the sum fixed by the
formula set forth in R.C. 1739.05L

To: Harry V. Jump, Director, Dept. of Insurance, Columbus, Ohio
By: William J. Brown, Attorney General, June 23, 1978

1. May the Department present its own witnesses at
a public heering held pursuant to Section 1739.051?

2. If your answer to (1) is in the affirmative, and the
Department prescnts  witnesses who ere not
employees of the Department, who must hear the
expense of reimbursing such witnesses?

R.C. 1739.051 specifics 2 procedure to be followed when a hospital service
association desires to take any of several actions, ineluding the amendment of
contractusl relationships with hospitals or other health eare facilitics, the issuance
or amendment of subscriber contracts, the establishment or change of any group
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rating experience formula, and the establishment or change of any rate charged for
any other subscriber contract. The procedure set forth in R.C. 1733.051 requires
that a eopy of any proposal concerning these actions be filed with the
Superintendent of Insurence. The proposed contract, amendment, formula or rate
shall not become effective until ninety days after filing unless the Superintendent
gives his written approval before the expiration of ninety days.

R.C. 1739.051 further provides that where the Superintendent is not satisfied
that every portion of any such contract, 2amendment, formula, or rate is lawful, fair
and reasonable, he shall cither so rotify the essociation involved, which makes it
unlawful for the association to go forward with the proposal, or shall set a date and
time for a public hearing to commence no later than ninety days after filing.

R.C. 1728.05]1 provides for the conduct of such a hearing, in part, in the
following terms:

The superintendent may retain at the association's
expense such attorneys, actuaries, accountants, and
other experts not otherwise a2 part of the
superintendent's staff as shall be reasonably necessary
to sassist in the conduet of any publie hearing under this
section. Such expenses shall not exceed an amount
equal to one one-hundreth of one per cent of the sum of
premiums earned plus net realized investment gein or
loss of such association as refiected in the most current
annual statement on file with the superintendent. Any
person reteined shall be under the dircetion and control
of the superintendent and shall act in 2 purely advisory
capeacity. The superintendent shall, within thirty days
after the commencement of & hearing issue an order
approving any proposed contract, amendment, formuls,
or rate if he finds it to be lawful, fair, and reasoneble,
or approving only that portion of a proposed contract,
amendment, formula, or rate which he finds to be
lawful, fair, and reasonable, or disepproving any
proposed contract, amendment, formula, or rate if he
finds it otherwise, or withdrewing his approval of any
existing contract, amendment, formula, rate, or any
portion thereof on any of the grounds stated in this
seetion. Any action by the superintendent following a
publie hearing shall be effected hv written order which
shall state the grounds for disapproval.

Any action teken or order issued by the
supecrintendent pursuant to this section may be appesnled
by the association as provided for in section 119.12 of the
Revised Code.

It is npparent, under the terms of R.C, 1739.05], that the Superintendent is
authorized to retein certain experts and that a hospital service associetion involved
in & proceeding thereunder is responsible, subject to the limits outlined shove, for
the expense of retaining the experts necessary for the conduct of the hearing.
Your questions, therefore, eenter upon a determination of whether the giving of
testimony and evidence may be charsetzrized, under the terms of R.C. 1739.05], as
assisting in the conduct of a hearing.

While experts such as actuaries and accountants might te useful to & hearing
in some other capacity, the usefulness of such experts in a proceecing such as that
preseribed under B.C. 1739.051 lies primarily in the evaluation and assessment made
possible by the application of unique, professional skills. Because the reason, intent
and spirit of law will generslly prevail over the literal import of the terms
employed, Slater v. Cave, 3 Ohio St. 80 (1853), I am of the opinion that the terms of
R.C. 1739.05] authorize the Superintendent to rectain oxperts as witnesses in a
hesring thercunder. While participation as a witness may not, in the strictest
sense, be characterized as participation in the "eonduct” of » hearing, it is eclear
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that the fact-finding function served by a hearing under the terms of R.C. 1739.051
is assisted and enhanced by professioral, expert analysis and evaluation of the
issues involved. Moreover, I am of the opinion that retention of such experts for
the purpose of giving expert testimony is precisely the purpose contemplated by the
General Assembly in the adoption of the statutory provisions set forth above.

You bhave, however, also inquired as to where the responsibility for
compensating such witnesses lies. Under the terms of R.C. 1739.051 set forth
above, the cost of experts reasonably necessary to assist in the conduct of a
hearing not otherwise a part of the Superintendent's staff is to be borne by the
association involved, provided that expenses thereby incurred may not exceed the
sum fixed by the statutory formula set forth above. Consequently, it is my opinion,
and you are so advised that:

)] The Superintendent of Insurence, under the terms
of R.C, 1739.05], is authorized to retain attorneys,
actuaries, aecountants or other experts reasonably
necessary to the hesring process for the purpose
of presenting expert tcstimony 2t & hearing
conducted thereunder.

2) A hospital service association involved in a
hearing conducted pursuant to R.C. 17392.05] is
obligated to meet the expenses incurred in the
retention of such reasonably necessary expert
witnesses, provided that any expenses thareby
incurred may not exceed the sum fixed by the
formula set forth in R.C. 1739.051.

OPINION NO. 78-044

Syllabus:

The Director of Administrative Services has the authority, pursuant to R.C.
124.07, to appoint persons not in the employ of the department, including officers
or employees of other state agencies or county government, to administer civil
service examinations under his direction. (19565 Op. Att'y Gen. No. 65-108
modified).

To: Richard D. Jackson, Dept. of Administrative Services, Columbus,
Ohio
By: William J. Brown, Attorney General, June 27, 1978

I have before me your request for my opinion coneerning the authority of the
Director of Administrative Services to delegate to officers or employees of other
state agencies or county government the responsibility for administering civil
serviece examinations prepared by the Department of Administrative Services. You
state that in performing the test administration, the officers or employees of these
other agencies shall use their own facilities. All other functions relating to the
testing process, such as grading the ¢xaminations and preparing eligible lists, shall
continue to be exclusively performecd by employees of the Department of
Administrative Services.

The duty of the Director of Administrative Scrviees to conduet eivil
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examinations is set forth in R.C. 124.04, which provides in pertinent part as follows:

The powers, duties and functions of the department of
administrative services not specifically vested in and
assigned to, or to be performed by, the state personnel
board of review are hercby vested in and essigned to,
and shell be performed by the director of administrative
services, whiech powers, duties and functions shail
include, but shall not be limited to the following
powers, duties and funetions:

{A) To prepare, conduct, and grade all
competitive cxaminations for positions in
the classified state service;

(BY To prepare, conduct and grade all
ncn-competitive examinations for positions
in the classified state service;

(C) To prepare eligible lists containing
the names of persons qualified for
appointment to positions in the classified
state serviee;

a s 4 .

() To  rppoint _ sweh  exominers,
inspectors, clerks nnd other assistants es
are necessary in the exereise of the powers
and performance of the duties and
functions which the director is by law
authorized and required to exereise and
perform and to prescribe the duties of all
such employees. (Emphasis added).

The authority of the Director of Administrative Services to delegate his
responsibility to eonduct civil service examinations to persons not in the employ of
the department was considered by one of my predecessors in 1965 Op. Att'y Gen.
No. 65-108. The syllabus of the opinion states that the director mey delegate this
responsibility only to those employees who are directly responsible to him. The
basis for this conelusion is the following interpretation of R.C. 143.013, now R.C.
124.04, set forth in the opinion at 2-231:

It is clear from [R.C. 143.013] that the legislature hes
designated the Director of State Personncl as the public
official responsible for {the conduct of civil service
examinations]. It is equslly clear that he must have
control cver the examination process from beginning to
end. In Section 143.0124(MN, Revised Code the legislature
made provision for delegating some of the Director's
authority to examiners, etc., as may be nccessary. But
the Director of State Personnel must retain control of
the examination process as administered by the
examiners and the examiners must be responsible to the
Director. This is reflected by the fact that the
legislature has given the Director the power to delegate
authority only to his employees.

While I concur with my predecessor's analysis of R.C, 143.013 I cennot accept
it as dispositive of the issue. R.C. 124.07, set forth in pertinent part below, elso
empowers the Director of Administrative Services to appoint examiners and other
assistants.

The dircetor of administrative serviees shall appoint
such examiners, inspectors, clerks and other assistants
as are necessary to carry out sections 124.01 to 124.64 of
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the Revised Code. The director may designate persons
in or out of the official service of the stote to serve as
examiners or assistants under his direction who shall
receive such compensation for each day ectually and
necessarily spent in the discharge of their dutics as
examiner or assistant as is determined by the director;
provided if any such examiner or assistant is in the
official service of the state, ar any politiesl subdivision
thereof, it shall be a pert of his official duties to render
such serviees in connection with the examination
without extre compensation. (Emphasis added).

This statute expressly authorizes the director to appoint persons not in the employ
of the department as examiners and also permits the director to compensate such
individuals if they are not in the official service of the state. The only
qualification contained in the statute is that the appointees serve under the
direction of the Direcetor of Administrative Services.

It is, therefore, my opinion and you are so advised that the Director of
Administrative Services has the authority, pursuant to R.C. 124.07, to appoint
persons not in the employ of the department, including officers or employees of
other state agencies or county government, to administer ecivil service
examinations under his direction. (1965 Op. Att'y Gen. No. §5-108 modified).

Opinions for October 1978
Advance Sheets will commence

on following page 2-105
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OPINION NO. 78-045

A board of park commissioners is authorized by
R.C. 1545.11 to purchase land with borrowed funds
for which a promissory note secured by a first
mortgage on the subject property is given to the
lender.

The principal and interest on such notes may be
paid from tax revenue payable to a park district
pursuant to R.C. 1545.20.

OAG 78-045

To: Richard A. Yoss, Monroe County Pros. Atty., Woodsfield, Ohio
By: William J. Brown, Attorney General, July 7, 1978

I have before me your request for my opinion which reads in pertinent part as

follows:

Does Ohio Revised Code Section 1545.11 permit the
Park Board to purchase land and borrow purchase
money on promissory notes secured by first
mortgages on the real estate purchased?

Ii the answer to Question No. 1 is 'Yes,' may the
principal and interest on said notes be paid from
general tax revenue payable to the Park District?
(Such revenue consists of a one-half mill inside
the ten mill limitation and placed on the tax
duplicates by the Park Board without vote of the
people.)

Your first question conecerns the authority of a park district to purchase land
with borrowed funds for which a promissory note secured by a first mortgage on the
subjeet property is given to the lender. R.C. 1545.11 specifically authorizes a board
of park commissioners of a park district created prior to April 16, 1920 to acquire
land. That section provides, in pertinent part that:

The board of park commissioners may acquire

lands either within or without the park distriet for
conversion into forest reserves and for the conservation
of the natural resources of the state, including streams,
lakes, submerged lands, and swamplands, and to those
ends may create parks, parkways, forest reservations,
and other reservations and afforest, develop, improve,
protect, and promote the use of the same in such
manner as the board deems conducive to the general
welfare. (Emphasis added)

R.C. 1545.11 further provides, in part:

Such lands may be acquired by such board, on

behalf of said district, (1) by gift or devise, (2) by
purchase for cash, by purchase by installment payments
with or without a mortgage, by entering into lease-
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purchase agreements, by lease with or without option to
purchase, or, (3) by appropriation.

This section applies to distriets created prior to
April 16, 1920, (Emphasis added)

Thus, there appears to be no question, under the terms of R.C. 1545.1], that a
board of park commissioners of a park district created prior to April 16, 1920 is
authorized to purchase land by instaliment payments with a mortgage. However,
further analysis is necessary in determining whether the portions of R.C. 1545.11 set
forth above may be said to authorize a board created after April 16, 1920, to
acquire land as provided therein.

As originally enacted G.C. 2976-7, the predecessor of R.C. 1545.11, authorized
the commissioners of a park district to acquire lands within the distriet for the
conservation of the natural resources of the distriet. H.B. No. 183, 197 Ohio Laws
65. However, in 1920, under the provisions of H.B. No. 387, 108 Ohio Laws 1097, the
powers of a board of park commissioners were expanded. The provisions of G.C.
2976-7, now R.C. 1545.11, were expanded to permit a board to acquire lands either
within or without the distriet for conversion into forest reserves or for the
conservation of the natural resources of the state. G.C. 2976-7 was at that time
also amended to specify that the provisions of the section were to apply to districts
created before the effective date of H.B. No. 387. In 1929, the powers of the board
were again expanded under the terms of G.C., 2976-7. H.B. No. 75, 113 Ohio Laws
659. In 1953 the provisions of S.B. Nu. 361, 125 Ohio Laws 903, 930 were enacted as
an emergency measure designed to become effective as a corrective amendment on
October 1, 1953, the date the Revised Code took effeet, As the result of this
amendment, the language of G.C. 2976-7 which had specified that "the provisions
of this section shall apply to districts heretofore created" was altered so that the
final sentence of the new R.C. 1545.11 provided, "This section applies to distriets
created prior to April 16, 1920."

From this legislative history, it is apparent that the last sentence of what is
now R.C. 1545.11 was originally added to G.C. 2976-7 in 1920 to ensure that park
distriets created prior to the 1920 effective date of H.B. No. 387 enjoyed the
broader powers conferred upon boards of park commissioners thereunder. This
statutory provision was, of course, necessitated by the historic presumption applied
by the courts of this state that the legislature intends statutes enacted by it to
operate prospectively rather than retroactively. State, ex rel Moore Oil Co. v.
Daoben, 99 Ohio St. 406 (1919); Batchelor v. Newness, 145 Ohio St. 115 (1945); Smith
v. Ohio Valley Ins. Co., 27 Ohio St.2d 268 (1971); see also, R.C. 1.48. It is apparent,
therefore, that the change in language in 1953 which set forth the specific date of
April 16, 1920, in no way altered the operation of this final provision as one which
included distriets created both before and after that date. Thus, I am of the
opinion that the terms of R.C. 1545.11 authorize boards of park commissioners
created both before and after April 16, 1920, to aequire lands as specified therein.

Your second question conceerns whether the principal and interest due on a
mortgage note may be paid from the tax revenue of the one-half mill tax inside the
ten mill limitation placed on the tax duplicates by the park board without a vote of
the people. R.C. 1545.20 provides in pertinent part:

A board of park commissioners may levy taxes
upon all the taxable property within the park district in
an amount not in excess of one half of one mill upon
each dollar of the assessed value of the property in the
distriet in any one year, subject to the combined
maximum levy for all purposes otherwise provided by
law. (Emphasis added)

Accordingly, tax revenue generated from such a levy may be used for any
purpose for which the board is authorized by law to expend funds. Since R.C.
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1545.11 specifically authorizes a park board to acquire land by mortgage purchase,
revenue generated by a R.C. 1545.20 levy may be used for such an acquisition.

Therefore it is my opinion and you are so advised that:

L A board of park eommissioners is authorized by
R.C. 1545.11 to purchase land with borrowed funds
for which a promissory note secured by a first
mortgage on the subject property is given to the
lender.

2. The principal and interest on such notes may be
paid from tax revenue payable to a park district
pursuant to R.C., 1545.20.

OPINION NO. 78-046

Syllabus:

A joint county community mental health and retardation board may contract
for and acquire by purchase real property in its own name, provided that the
acquisition serves a purpose authorized by statute.

To: Timothy B. Moritz, M.D., Director, Dept. of Mental Health and Mental
Retardation, Columbus, Ohio
By: William J. Brown, Attorney General, July 14, 1978

I have before me your request for my opinion which reads as follows:

May a joint-county distriet community mental health
and retardation board, established pursuant to R.C.
Chepter 340, contract for and acquire by purchase real
property for a mental health or retardation facility in
the board's own name for statutory purposes?

As noted in your letter, I recently had occassion, in 1977 Op. Att'y Gen. 77-
057, to consider the question of whether a single county community mental health
and retardation board is authorized to purchase real property. It was my eonclusion
in the Opinion that the power to purchase real property for a mental health or
retardation facility is, under the terms of R.C. 307.02, reserved to the board of
county commissioners. Consequently it was my conclusion that a single county
community mental health and retardation board has neither the express nor the
implied power to purchase real property in its own name. Your question, however,
arises as to the authority of the board of a joint county community mental health
and retardation service distriet to directly acquire real property for mental health
or retardation facilities.

While, under the terms of R.C. 340.03, the duties of a single county mental
health and retardation board and those of a joint board are identical, there are
several fundamental differences in their structures. R.C. 340.01 provides for the
creation of community mental health and mental retardation service districts
eomprising any county or combination of counties having a population of at least
fifty thousand. Where a single county has a population of at least fifty thousand,
under the terms of R,C. 340.01, a single county district arises. Where the fifty
thousand base is combined from the population of more than one county, a joint
county district is created.
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For the purpose of taxation, a single county community mental health and
service district does not enjoy status distinet from the county it serves. The board
of a single county distriet is not a taxing authority under the terms of R.C.
5705.01. Tax levies for the use of a single county district require action by the
board of eounty commissioners as the taxing authority for the county. In contrast,
R.C. §705.01(A) specifies that {or the purposes of R.C. Chapter 5705, a joint county
mental health and retardation service district is a subdivision. Thus, a joint county
board is, for the purposes of taxation, an entity independent of the counties which
comprise it. R.C. 5705.01(C) specifies the board of a joint county community
mental health and retardation district as the taxing authority for the distriet. R.C.
5705.03 empowers the taxing authority of each subdivision to levy taxes annually
for the purpose of meeting current expenses and acquiring or constructing
permanent improvements. Under the terms of R.C. 5705.01, a permanent
improvement includes land and interests therein. While I am of the opinion that the
power to purchase real property for the use of a single county board is reserved to
the board of county commissioners, I must conelude that the terms of R.C. 5705.01
and 5705.03 vest the authority to acquire real property for the use of a joint county
community mental health and retardation service distriet in the board of the
distriet.

Therefore, in specific answer to your question, it is my opinion and you are so
advised, that a joint county community mental health and retardation board may
contract for and acquire by purchase real property in its own name, provided that
the acquisition serves a purpose authorized by statute.

OPINION NO. 78-047

Syllabus:

)] A community mental health and retardation
board, established pursuant to R.C. 340.02, may not
take formal action at a regular or special meeting of
the board, if less than a majority of the members of the
hoard are present.

2) A majority of the members of a community health
and retardation board constitutes a quorum, provided all
members had notice of and an opportunity to be present
at the meeting, and an action taken by a majority of the
quorum constitutes formal action of the board.

To: Timothy B. Moritz, M.D., Director, Dept. of Mental Health and Mental
Retardation, Columbus, Ohio
By: W.illiam J. Brown, Attorney General, July 14, 1978

I have before me your request for my opinion regarding the operating
procedures of community mental health and retardation boards established pursuant
to R.C. Chapter 340. Your specific questions are as follows:

l. May a community health and retardation board
take formal action at a regular or special meeting of
the board when less than a majority of board members
are present at the meeting?

2. May less than a majority of board members of
a community mental health and retardation board
constitute a quorum for a regular or special meeting?
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3. If a majority of board members of a
community mental health and retardation board
constitutes a quorum for a regular or special meeting,
may formel board action occur upon a majority vote of
the members constituting the quorum?

Your first two questions may be combined, since a quorum is "such a number
of the members of a body as is competent to transact business in the absence of the
?ther) members." State ex rel. Cline v. Wilkesville Township, 20 Ohio St. 288, 294
1870).

Under general prineciples of common law, if a body has a limited number of
members, a majority of this limited number constitutes a quorum, in the absence of
a statute or charter or bylaw provision to the contrary, and a majority of a quorum
is empowered to act for the body. These principles are aptly illustrated in Federal
Trade Commission v. Flotill Produets, Inc., 389 U.S. 179, 88 S.Ct, 401, 19 L. Ed. 2d
398 (1967).

The facts precipitating the litigation involved a complaint that Flotill
Products had violated §2(C) of the Robinson Patman Act. All five members of the
Federal Trade Commission heard oral argument in the case. Two ecommissioners,
however, retired before the Commission rendered its decision. Two of the three
participating commissioners concurred that Flotill Produets, Inc. had violated §2(C)
of the Act, The Court of Appeals for the Ninth Circuit refused to enforce the
Commission's cease-and-desist order and held that absent statutory authority to the
contrary, three members of a five member commission must concur in order to
enter a binding order on behalf of the Commission. The United States Supreme
Court reversed the judgment of the court of appeals, stating at 389 U.S. 183 as
follows:

Insofar as the Court of Appeals' holding implies that the
proposition stated by it is the common law rule, the
court was manifestly in error. The almost universally
accepted ecommon-law rule is the precise converse —-
that is, in the absence of a contrary statutory provision,
a majority of quorum constituted of a simple majority
of a collective body is empowered to act for the body.

One of the cases noted by the Supreme Court as illustrative of the common-
law rule is State ex rel. Green v. Edmondson, 12 N.P. (n.s.) 577 (Hamilton County
Common Pleas, 1912), which held that in absence of a different provision in the
statute, a county building commission is governed in the conduet of its business by
ordinary methods and parliamentary rules. The court stated at 588 the following
general rule:

The commission consists of seven members, each
member having equal power and authority. The
commission itself is charged with certain duties
involving the exercise of judgment and discretion by
each of its members. The statute does not specifically
provide for its necessary organization. The general rule
applicable to boards, commissions, and similar bodies
and entities of a definite membership therefore applies,
unless the statute otherwise specifically provides, to-
wit, that a quorum consists of a majority of its
members, and that such quorum, due notice having been
given of the time and place of the meeting to all
members, can exercise the power of the commission;
and further, that a majority of such quorum is the
action of the body or commission.

See also, Slavens v. State Board of Real Estate Examiners, 166 Ohio St. 285, 286
(1957)("Where authority has been conferred upon an administrative board consisting
of three or more members and where at a particular meeting one or more members
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of the board are absent, such board, in the absence of statutes to the contrary, may
act through a majority of quorum consisting of a majority of the members,
providing all members had notice and an opportunity to be present.")

It is, therefore, clear that unless R.C. Chapter 340 provides to the contrary, a
quorum of a community mental health and retardation board consists of a simple
majority of the board and a majority of a quorum may act for the board, provided
all members had notice of and an opportunity to be present at the meeting.

R.C. 340.02, which provides for the creation of a community mental health
and retardation board, reads in pertinent part as follows:

For each community mental health and retardation
service district or joint-county distriet there shall be
appointed a mental health and retardation board having
not less than nine members, if a single county board, or
not less than thirteen members, if a joint-county board,
nor more than fifteen members. The chief of the
division of mental health, with the approval of the
director of mental health and mental retardation, shall
appoint one-third of the members of such board, and the
board of county commissioners shall appoint the
remaining members of the board. In a joint-county
distriet the chief, with the approval of the director,
shall appoint one-thirsi of the members of such board,
and the county commissioners of each participating
county shall appoint the remaining members to the
board in as nearly as possible the same proportion as
that county's share bears to the total of funds expended
from all participating counties for the mental health
and retardation services approved by the director.

At least two members of the board shall be practicing
physicians, one of whom shall be either a psychiatrist or
pediatrician, if possible, and at least one member shall
be a probate judge of a participating county or his
designee. Members shall be residents of the county or
counties and knowledgeable and interested in mental
health and mental retardation programs and faeilities.

The statute also provides for the term of membership on the board and the
procedure for filling vacancies and for removal of members. The statute does not,
however, set forth requirements for a quorum or for voting.

R.C. 340.03, which sets forth the duties of the board, also is relevant to the
issues you raise. R.C. 340.03(L) set forth below, authorizes a community mental
health and retardation board to establish its own operating procedures. Similarly,
R.C. 340.03(M), set forth below, authorizes the board to establish such rules as may
be necessary to carry out the provisions of R.C. Chapter 340.

Subject to rules and regulations of the director of
mental health and mental retardation, the community
mental health and retardation board, with respect to its
area of jurisdiction, and except for training center and
workshop programs and facilities condueted pursuant to
Chapter 5127 of the Revised Code, shall:

(L) Establish the operating procedures of the board and
submit an annual report of the programs under the
jurisdiction of the board, including a fiscal aceounting,
to the board of county commissioners.
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(M) Establish such rules and regulations or standards
and perform such other duties as may be necessary or
proper to carry out Chapter 340 of the Revised Code.

It is, therefore, necessary to determine whether the diseretionary power conferred
on the board by these sections includes the authority tc determine a quorum
standard different from the common law rule.

1t is a settled rule of statutory construction that the General Assembly will
not be presumed to have abrogated a rule of common law unless the language used
in a statute clearly expresses such intention. There is no abrogation of the common
law by mere implication. State ex rel. Hunt v. Fronizer, 77 Ohio St. 7 (1907);
Frantz v. Maher, 106 Ohio App. 465 (1957); State ex rel. Wilson v. Board of
Education, 102 Ohjo App. 541 (1956). Where the General Assembly has altered the
common law quorum and voting requirements, it has done so expressly. See e.g.
R.C. 705.15 (A majority of all members of the legislative authority of a municipal
corporation constitutes a quorum, but the affirmative vote of a majority of the
members of the legislative authority is necessary to adopt any motion, resolution or
ordinance. The rule requiring every ordinance to be read three times may be
suspended by a three-fourths vote of all members); R.C. 3319.01 (A local board of
education, by a three-fourths vote of its full membership, may employ a person not
nominated by the county superintendent as superintendent).

The authority of a community mental health and retardation board to
establish operating procedures and such rules as may be necessary to carry out the
provisions of R.C. Chapter 340 does not clearly express a legislative intent to
abrogate the common law standard for determining a quorum. I must, therefore,
conclude that no such abrogation is intended.

Accordingly, it is my opinion and you are so advised that:

1) A community mental health and retardation board,
established pursuant to R.C. 340.02, may not take
formal action at a regular or special meeting of the
board, if less than a majority of the members of the
board are present.

2} A majority of the members of a community health
and retardation board constitutes a quorum, provided all
members had notice of and an opportunity to be present
at the meeting, and an action taken by a majority of the
quorum constitutes formal action of the board.

OPINION NO. 78-048

Syllabus:

1. No person who is a member of any board of
education may be appointed or reappointed to the
position of trustee of a technical college under
R.C. 3357.05.

2. A person who held the positions of trustee of a
technical college district and member of a board
of education prior to January 13, 1978 may,
pursuant to R.C. 3357.05, continue to hold both
positions, but may not accept a new term in either
position without first resigning from the other.
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3. A person who is a trustee of a technical college
may not subsequently be elected or appointed to
the position of member of the board of education
without first resigning his trusteeship.

To: William Coulter, Acting Chancellor, Board of Regents, Columbus,
Ohio
By: William J. Brown, Attorney General, July 24, 1478

I have before me your predecessor's request for my opinion which involves
R.C. 3357.05 as amended by Am. H.B. 399 (effective 1-13-78). The relevant portion
of the statute, now reads as follows:

Within ninety days after a technical college district is
created...trustees shall be appointed to serve as a board
of trustees of the technical college district. Appointees
shall be qualified electors residing in the technical
college district and shall not be employees of any
governmental agency. No new trustee may be
appointed who is a member of any board of education....
(New language emphasized.)

Therefore, you have raised the following questions:

1. Do appoint and reappoint mean the same; that is,
can an individual presently serving on the board of
trustees of a technieal college, who is also & member of
a board of education be reappointed as a trustee for a
new term?

2. Does this new law imply that a member of a board
of trustees, who is subsequently selected as a member
of a board of education, be required to resign as a
trustee.

3. It is my understanding that most members of
boards of education receive some remuneration for
services to the board. Does this Section of 3357,
prohibiting employees of governmental agencies from
becoming trustees, automatically exclude members of
boards of education because of the money they receive?
Iam of the opinion that a previous interpretation of this
law prohibits staff members of public schools from
serving because of this provision.

R.C. 3357.05, supra, is, as you indicate in your first question, a statute subject to
two possible interpretations. Under one reading of the newly amended act, no
person may be appointed as trustee of a technical college if he is 8 member of any
board of education, even if he is currently a trustee. Another reading would permit
reappointment of trustees even though they concurrently serve on a board of
education, but would prevent appointment of a "...new trustee..." who holds the
other office. Because of these possible interpretations, the statute is ambiguous,
and therefore, R.C. 1.49 should be applied.

R.C. 1.49 establishes guidelines for the distillation of legislative intent. It
provides:

If a statute is ambiguous, the court, in
determining the intention of the legislature, may
consider among other matters:

(A) The object sought to be obtained;
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(B) The circumstances under which the
statute was enacted;

(C) The legislative history;

(D) The ecommon law or former statutory
provisions, including laws upon the same
or similar subjects;

(E) The consequences of a particular
construction;

(F) The administrative construction of
the statute.

As indicated, R.C. 3357.05 was recently amended. Where formerly the statute
made only the general prohibition against trustees being "...employees of any
governmental agency...," the statute now specifically prohibits appointment of any
new trustee who is on any board of education. The object of the statute is clear in
one respect. It seeks to keep members of a board of education off the board of
trustees. This amendment appears to recognize the likelihood that the two offices
are in faet incompatible under the traditional common law test of incompatibility
of offices. That test, often cited by holders of this office, was set forth in State,
ex rel. Attorney General, v. Gebert, 12 Ohio C.C.R. (n.s.) 274, 275 (1909) as follows:

Offices are considered incompatible when one is
subordinate to, or in any way a check upon the other; or
when it is physically impossible for one person to
discharge the duties of both. (Emphasis added.)

Since, under R.C. 3357.05(A), a majority of the trustees of a technical college
distriet are to be selected by the various boards of education within the distriet, it
is clear that the office of trustee is "subordinate" to the office of board of
education member. I find additional support in this conelusion by virtue of the fact
that board of education members and technical college trustees must be residents
of their respective distriets, and that therefore members of a board of education
could appoint themselves trustees. Moreover, under R.C. 3357.09(M) the trustees
of a technical college may contract with boards of education to allow the use of its
facilities by various school distriets. This would place a member of both bodies in
an obvious conflict.

Returning to R.C. 1.49, it must be presumed that the General Assembly was
cognizant of the incompatability of the two offices when it enacted Am. H,B, No.
399 to amend R.C. 3357.05, and therefore the various factors to be econsidered in
resolving ambiguity under R.C. 1.49 fall easily into place. The only construction of
R.C. 3357.05 which is reasonable is that after the effective date of Am. H.B. 399,
no appointee to the office of technical college trustee may be a member of any
board of education, regardless of whether the appointee is currently a trustee of
the technical college or not. Simply put, under R.C. 3357.05 "appoint" is
synonomous with and includes "reappoint."

Your second question involves the practical result of the amendment to R.C.
3357.05 as set forth in Am. H.B, 399. If a technical college trustee is elected to
serve on a board of education, you ask whether he must, at that point, resign his
trusteeship. The statute speaks only to the reverse situation, i.e. where a board
member is to be appointed as a trustee. In that instance, it seems clear that he
must, in faet, resign in order to be appointed as trustee. Under Ohio case law, if
one person is appointed to an office which is incompatible with an office he already
holds, then he automatically vacates the first office. State, ex rel. Hover v.
Wolven, 175 Ohio St. 114 (1963). To apply this result blindly to the situation you
deseribe would, I think, contravene the intention of the legislature. It seems that
the General Assembly has, through Am. H,B. No. 399, stated that only at time of
appointment as trustee must a board member choose which office he will hold. If
he opts for the trusteeship he must resign his board of education membership.
However, to allow a trustee to affirmatively seek the office of board of education
member, after the effective date of the aect also contravenes the intent of the
legislature that one person may not hold both offices. Therefore, in answer to your
second question, if a member of a Board of Education also held the position of
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technical college trustee prior to the effective date of Am. H.B. No. 399, (1-13~78)
he may not be reappointed as a trustee but he need not resign either position.
However, after the effective date of the act, no trustee may be elected or
appointed as a Board of Education member while retaining the trusteeship.

My response to your first two questions renders specific treatment of your
third question unnecessary. This is so because of the axiom of statutory
construction that the specific part of a statute controls over the general.
Moreover, members of a board of education are not "employees" in the traditional
sense. Rather they are officers since they are not subject to control in the manner
in which they execute their duties.

Accordingly, it is my opinion, and you are hereby advised that:

1. No person who is a member of any board of
education may be appointed or reappointed to the
position of trustee of a technical college under
R.C. 3357.05.

2. A person who held the positions of trustee of a
technical college district and member of a board
of education prior to January 13, 1978 may,
pursuant to R.C. 3357.05, continue to hold both
positions, but may not aceept a new term in either
position without first resigning from the other.

3. A person who is a trustee of a technical college
may not subsequently be elected or appointed to
the position of member of the board of education
without first resigning his trusteeship.

OPINION NO. 78-049

Syllabus:

An employer is permitted to "pick up" part or all of the teacher contributions
required to be made to the State Teachers Retirement System pursuant to R.C.
3307.51.

To: James L. Sublett, Executive Director, State Teachers Retirement
System, Columbus, Ohio
By: William J. Brown, Attorney General, August 25, 1978

I have before me your request for my opinion on the following question:

May an employer "pick up" part or all of the teacher
contributions to the State Teachers Retirement
System?

Your request follows the announcement of Rev. Rul. 77-462. In that ruling,
the Internal Revenue Service declared that when an employer-school district "picks
up" (assumes and pays) required teacher contributions to a pension plan, qualified
under §§401(a) and 501(a), Internal Revenue Code of 1954, that payment would not
be included as income to the employee until distribution of the benefits upon
retirement or termination, pursuant to §402(a). But while Rev. Rul. 77-462
identifies the federal tax consequences of such a payment, it does not address the
question of whether such a payment is authorized under Ohio law.
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Teacher contributions to the State Teachers Retirement System (STRS) are
required by R.C. 3307.51, which states in relevant part:

Each teacher who is a member of the state teachers
retirement system shall contribute eight percent of his
earned compensation to the teachers savings fund....
Such contribution shall be deducted by the employer in
an amount equal to the applicable percent of such
contributor's paid compensation... [Emphasis added.]

Thus, the question of whether an employer may "pick up" employee contributions to
STRS depends upon the meaning of the phrase ". . . shall contribute eight
percent of his earned compensation . . ."

Teachers, professors and others eligible to participate in STRS, by statute,
have their rate of compensation fixed by their boards of education or trustees.
See, e.g., R.C. 3317.14 (empowers boards of education to fix compensation, subject
to prescribed minimum rates, for their teaching employees); and R.C. 3335.09
{permits board of trustees of Ohio State University to determine compensation of
faculty members). Compensation is not limited to direet cash payments to an
employee. As the Supreme Court noted in State, ex rel. Parsons v. Ferguson, 46
Ohio St. 2d 389, 391, while discussing Ohio Const., Art. II, §20,:

Fringe benefits . . . are valuable perquisites of an
office, and are as much a part of the compensations of
office as a weekly pay check, It is obvious that an.
office holder is benefitted and enriched by having his
insurance bill paid out of public funds, just as he would
be if the payment were made directly to him, and then
transmitted to the insurance company. Such payments
for fringe benefits may not constitute "salary" in the
strictest sense of the word, but they are compensation.

Thus, it is of no moment whether employees are paid for their services through a
weekly paycheck, fringe benefits, or a combination thereof. Such payments and
benefits are compensation. Similarly, an employee contributes to a pension plan
from his compensation, whether such contribution is deducted from his weekly
paycheck or whether the employer "pays" it for him. The mode of payment is not
controlling, for, ultimately, the payment is made out of the employee's compensa-
tion. Accordingly, the employee subject to STRS contribute eight percent of his
compensation to the system even though his employer "picks up" such payments. I
conclude, therefore, that an employer is permitted to "pick up" part or all of the
teacher contributions to STRS.

Accordingly, it is my opinion, and you are so advised, that an employer is
permitted to "pick up" part or all of the teacher contributions required to be made
to the State Teacher's Retirement System pursuant to R.C, 3307.51.

OPINION NO. 78-050

Syllabus:

L A county welfare department is an "office" of a "taxing district” for the
purposes of R.C. 117.01, and is therefore subject to examination by the Auditor of
State through the Bureau of Inspection and Supervision of Public Offices.

2. Under R.C. 117.15, the county auditor, as fiscal officer of the taxing district,
may charge the fund of the county welfare department for the costs of an
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examination of that department conducted by the Bureau of Inspection and
Supervision of Public Offices.

To: Kenneth B. Creasy, Director, Dept. of Public Welfare, Columbus, Ohio
By: William J. Brown, Attorney General, August 25, 1978

I have before me your request for my opinion regarding audits of county
welfare departments conducted by the Auditor of State through the Bureau of
Inspection and Supervision of Public Offices. Specifically, you have raised the
following questions:

L. Is a county welfare department subject to an audit
by the Auditor of State pursuant to the provisions
of Chapter 117 of the Revised Code, specifieally,
or if not that Chapter, by what statutory grant of
power is such a right conferred?

2. Is a county welfare department a "taxing district”
as used in section 17.15, Ohio Revised Code, so
that costs of an audit may be charged to the
county welfare department? If not, by what
statutory grant of power is the auditor empowered
to assess the costs of an audit against the fiscal
accounts of a county welfare department?

The Bureau of Inspection and Supervision of Public Offices (hereinafter the
Bureau) is created by R.C. 117.0l. That section also enumerates the powers and
duties of the Bureau. It provides in part:

This section creates the bureau of inspection and
supervision of public offices, in the office of the auditor
of state, which bureau shall inspect and supervise the
accounts and reports of all state offices as provided in
sections 117.01 to 117.19, inclusive, of the Revised Code,
including every state educational, benevolent, penal,
and reformatory institution, public institution, and the
offices of each taxing district or public institution in
the state . . . (Emphasis added)

The problem thus presented is whether a "county" is a "taxing distriet," as it is
clear that a county welfare department is an "office" of the county. See, R.C.
329.01 et seq.

Whether or not a county is a "taxing district" is a matter of some confusion.
The only statutory definition of the term is found in R.C. 5711.01 (E). It provides:

As used in section 5711.01 to 5711.36, inclusive, of the
Revised Code:

(E) "Taxing district" means, in the case of property
assesable on the classified tax list and duplicate, a
municipal corporation or the territory in a county
outside the limits of all municipal corporations therein;
in the case of property assessable on the general tax list
and duplicate, a municipal corporation or township, or
part thereof, in which the aggregate rate of taxation is
uniform.

By its own terms, however, this definition is limited to R.C. Chapter 57ll., and
when applied to R.C. 117.01 is of limited value.
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Within the various sections which comprise R.C. Chapter 7., tuere are
several instances where a distinction is made between counties and taxing districts.
Thus, in R.C. 117.06, the following language is found:

A financial report of each public institution or taxing
district for each fiscal year shall be made [to the
bureau.]

Any publie institution or taxing district whose financial
report is not filed at the time required by this section
shall pay the auditor of state twenty-five dollars for
each day the report remains unfiled . . . If funds
are withheld from a county because of the failure of
taxing distriet located within the county or any portion
of whiceh is so located to file, the county may deduct
the amount of penalty from property tax revenue due
the delinquent district.

And, R.C. 117.18 contains the following language:

The bureau . , . may require financial reports from
any county, political subdivision, or taxing district
showing the condition of all appropriation accounts . .
. (Emphasis added.)

See also, R.C. 117.15, infra. While it is not entirely clear from the statutes just
what a "taxing distriet”™ includes, the language in R.C. 117.16 and R.C. 117.18 cited,
supra, indicates that the terms "taxing distriet" and "county" are not synonymous.
In fact, in 1969 Op. Att'y Gen. No. 69-047, my predecessor had occasion to interpret
R.C. 117.06, and concluded that a county was not a taxing distriet.

There is, however, some authority to support the view that the term "taxing
distriet" includes counties. In State ex rel. Guilbert v. Shumate, 72 Ohio St. 487
(1905), the Supreme Court was confronted with the constitutionality of the
provisions, now contained in R.C. 17.15, which provide that the costs of audits
conducted by the bureau be charged to the taxing distriet which was the subject of
the audit. The case was an action in mandamus, brought by the auditor of state,
against a county auditor. The court, in deciding the case, never actually
confronted the issue, but merely assumed that a county was a taxing distriet. A
similar result is found in 1956 Op. Att'y Gen. No 6184, p. 22, which dealt with R.C.
117.01 and county law library associations. The provision of that section under
consideration was as follows:

The bureau may examine the accounts of every private
institution, association, board, or corporation receiving
public money for its use, . . . The expense of such
examination shall be borne by the taxing distriet
providing such public money.

My predecessor concluded that the county, which provided funds for the
association, was responsible for the costs of examination, again assuming that a
county is a "taxing distriet."

_ In resolving this conflicting authority it is important to keep in mind the
intent of the legislature, for that is the goal of all matters involving construction
of statutes. Carter v. Youngstown, 146 Ohio St. 203 (1946). The Ohio Supreme
Court, in State ex rel. Smith v. Maharry, 97 Ohio St. 272 (1918) has found that the
provisions of R.C. 117.01 are remedial, and therefore should be liberally construed
and applied to effect their clear and controlling purpose to protect and safeguard
public property and public monies. Keeping this admonition in mind, and
considering the ease with which the Supreme Court in Shumate, supra, found that a
county was a taxing distriet for the purposes of R.C. Chapter 117, I must conclude
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that the term "taxing distriet" as used in R.C. 117.01 includes counties. Therefore, in
answer to your first question, it is my opinion that a county welfare department is
subject to an audit and examination by the Bureau as an "office" of a "taxing
distriet" under R.C. 117.01.

Your second question concerns R.C. 117.15. That section provides, in pertinent
part, as follows:

The necessary expenses of the maintenance and
operation of the administrative office of the bureau of
inspection and supervision of public offices shall be
financed from the general revenue fund of the state
through biennial appropriations by the general assembly.
The total amount of compensation paid state examiners,
their expenses, and the cost of typing reports shall be
borne by the taxing distriets to which such state
examiners are . ., . assigned . . . The auditor
of state shall certify the amount of such compensation,
expenses, and typing to the county auditor of the the
county in which the taxing district is located. The
county auditor shall forthwith issue his warrant in favor
of the auditor of state or the county treasurer who shall
pay it from the general fund of the county, and the
county auditor shall charge the amount so paid to the
taxing district at the next semi-annual settlement
period.

To distribute the cost of examination of each
taxing distriet audited, the fiscal officer of each such
taxing district may charge each fund examined with the
pro rata share of such examination costs as each fund
relates in part to the total examination expense. The
bureau of inspection and supervision of public offices
shall furnish the fiscal officer of such taxing district, at
the conclusion of each examination, a statement
showing the total cost of such examination and the
percentage chargeable to each fund examined. The
fuscal officer may distribute such costs to each fund.
The cost of typing reports shall likewise be distributed
and each fiseal officer shall be notified of the amount
chargeable to the several funds individually., (Emphasis
added.)

Upon examination of this statute, the question you raise appears to be directly
answered. The problem is not whether the county welfare department is a taxing
distriet, but whether the department's fund may be charged with the costs of an
audit. R.C. 117.15 empowers the "fiscal officer" of the "taxing district" to charge
each fund with the expense of examining that fund. In the case of a county, the
fiscal officer is the county auditor, and under this seetion, then, the county auditor
may impose the costs of examining the county welfare department to the
department'’s fund. The statute is unambiguous in that regard.

Accordingly, it is my opinion, and you are advised that:

L. A county welfare department is an "office" of a
"taxing district" for the purposes of R.C. 117.0l,
and is therefore subject to examination by the
Auditor of State through the Bureau of Inspection
and Supervision of Public Offices.
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2.  Under R.C. 117.15, the county auditor, as fiscal
officer of the taxing district, may charge the fund
of the county welfare department for the costs of
an examination of that department conducted by
the Bureau of Inspection and Supervision of Public
Offices.

OPINION NO. 78-051

Syllabus:

D A board of trustees of a technical college district
is without authority under the terms of R.C.
3357.09 to construct a branch campus outside the
district.

2) A board of trustees of a technical college distriet
is authorized by R.C. 3357.09(L) to econduct
technical college courses outside the distriet.
Where the nature of such courses and the
availability of facilities within the district require
the provision of facilities outside the districet,
R.C. 3357.09(L) authorizes the board of trustees
to acquire interests in real property outside the
distriet.

To: William Coulter, Acting Chancellor, Ohio Board of Regents, Columbus,
Ohio
By: William J. Brown, Attorney General, August 25, 1978

I have before me your predecessor's request for my opinion whieh raises the
following question:

Does the board of trustees of a technical college have
the legal authority to purchase or lease real estate
outside of the technical college district in order to
construct or establish a "branch" eampus?

In order to answer your question, an understanding of the structure and funetion of
a technical college district is essential.

Technical colleges are created under the terms of R.C. Chapter 3357. The
term "technical college district" is defined specifically in R.C. 3357.01(B) as
follows:

"Technical college distriet" means & political
subdivision of the state and a body corporate with all
the powers of a corporation, comprised of the territory
of a city school distriet or a county, or two or more
contiguous school distriets or counties, which meets the
standards prescribed by the Ohio Board of Regents
pursuant to §3357.02 of the Revised Code, and which is
organized for the purpose of establishing, owning, and
operating one or more technical colleges within the
district. (Emphasis added.)
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If the creation of a technical college has been approved by the voters of the
proposed distriet (R.C. 3357.02), trustees are to be selected within ninety days
(R.C. 3357.05). Prior to commencement of operations, the trustees must submit an
"official plan" to the Ohio Board of Regents pursuant to R.C. 3357.07. The
relevant portion of that section is as follows:

The board of trustees of a technical college district
shall prepare an official plan for a technical college
within the distriet. Such official plan shall include, but
not be limited to, a demonstration of need and
prospective enrollment, a description and location of
lands, buildings, facilities, and improvements proposed
to be occupied by such ‘college; a proposed schedule of
acquisition of such lands or improvements, and for
operation of the college; estimates of cost of lands and
improvements;

Upon completion of the official plan, the board of
trustees of the technical college district shall file a
copy thereof with the Ohio Board of Regents which may
approve or disapprove any provisions thereof. . . if the
Ohio Board of Regents approves the official plan, it
shall certify a copy of its action to the board of
trustees of the technical college distriet and issue a
charter creating the technical college. . . The official
plan shall be appended to and shall become a part of
such charter, and such charter shall not thereafter be
changed except by charter amendment with the
approval of the Ohio Board of Regents. . . (Emphasis
added.)

Under the terms of R.C. 3357.01 and 3357.07, the college or colleges operated by a
tenchical college district are to be located within the district. R.C. 3357.07
further requires that the proposed college's lands and improvement be approved by
the Board of Regents.

The powers and duties of the board of trustees of a technical college district
are set forth in R.C. 3357.09. The relevant portions of that section are as follows:

The board of trustees of a technical college
distriet may:

(A) Own and operate a technical college,
pursuant to an official plan prepared and approved in
accordance with section 3357.07 of the Revised Code;

(B) Hold, encumber, econtrol, acquire by
donation, purchase, or condemnation, construct, own,
lease, use, and sell, real and personal property as
necessary for the conduct of the program of the
technical college on whatever terms and for whatever
consideration may be appropriate for the purposes of
the institution;

(C) Accept gifts, grants, bequests, and devices
[sic] absolutely or in trust for support of the technical
colege;

(D) Appoint the president, faculty, and such
other employees as necessary and proper for such
technical college, and fix their compensation;

(E) Provide for a technical college necessary
lands, buildings, or other structures, equipment, means,
and appliances;

s s e .
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(L) Enter into contracts and conduct technical
courses outside the technical college district;

Under the terms of R.C. 3357,09(L), therefore, the board of trustees of a
technical college district is authorized to enter into contracts and conduct
technical courses outside the district. Your question thus requires an analysis of
whether the power to establish branch campuses outside the district may be said to
be necessarily implied from the authority to conduet courses outside the district.

Understandably, there is no case law which touches upon this precise
question. However, in Sterkel v. Mansfield Board of Education, 172 Ohio St. 231
(1961), the Supreme Court faced an analagous problem. In Sterkel, the board of
education of the Mansfield city schools sought to take realty outside of the district
through eminent domain. The Board relied upon R.C. 3313.37 which allows boards
of education to purchase realty "...either within or without the district..." No
similar provision exists in R.C. 3313.19, which grants eminent domain powers to
boards of education. The court uitimately reached the conclusion that the board
had no condemnation powers outside of the district. In so deciding the issue they
cited Board of Education v. Akron Rural Cemetery, 110 Ohio St., 430(1924) for the
proposition that:

When the power to make an appropriation is granted
only in general terms, land exempt from appropriation
cannot be taken under such general power. Power to
take land must be expressly granted in order to
authorize such appropriation. Sterkel, at p. 233.

The signifeance of Sterkel is, I think, twofold. Clearly, in the absence of express
authority no subdivision of this state may take property outside of its geographical
boundaries by eminent domain. No such authority has been granted to the trustees
of a technical college district, and therefore they may not take property outside of
their distriet in such a fashion. More important, however, is the fact while the
General Assembly has specifically conferred upon boards of education the authority
to purchase or lease property outside of their districts, no similar authority has
been conferred upon the trustces of a technical college district. The implication is
that the General Assembly did not intend for the trustees to excercise such a
power, for otherwise it would have used language similar to that of R.C. 3313.37.

To conclude that a board of trustees of a technical college district lacks the
authority to establish a branch campus outside the distriet is not, however, to imply
that the trustees are under all circumstances without the authority to acquire an
interest in real property located outside the district. Under the terms of R.C.
3357.09(L), the trustees are authorized to conduct courses outside the district.
Thus, where the nature of the technical courses offered and the limitations of the
district require, the authority to provide facilities outside the district through the
purchanse or lease of real property may be necessarily implied from the authority
vested in the board of trustees under R.C. 3357.09. As an example, in order to
effectively conduct technical courses in aviation mechanies, it would be necessary
to have a teaching facility at or near an airport. If the best such faeility is located
outside the distriet, I am of the opinion that the terms of R.C. 3357.09(L) would
authorize the trustees to provide such a facility. Similarly, there may be instances
where the facilities available within the district for providing relevant practical
experience in the course of a technical program are so limited as to require the
provision of additional facilities outside the district.

Accordingly, it is my opinion, and you are so advised that:
Y A board of trustees of a technical college district
is without authority under the terms of R.C.
3357.09 to construet a branch compus outside the
distriet.
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2) A board of trustees of a technical college district
is authorized by R.C. 3357.09%(L) to conduet
technical college courses outside the distriet.
Where the nature of such courses and the
availability of facilities within the district require
the provision of facilities outside the district,
R.C. 3357.09(L) authorized the board of trustees
to acquire interests in real property outside the
district.

OPINION NO. 78-052
Syllabus:

Employees of state community college districts created pursuant to R.C.
Chapter 3358 are employees in the service of the state for the purposes of R.C.
Chapter 124, regardless of whether such employees were in the service of a general
and technical college prior to the November 4, 1977, effective date of Am. S.B.
229.

To: Richard D. Jackson, P.E., Director, Department of Administrative
Services, Columbus, Ohio
By: William J. Brown, Attorney General, August 25, 1978

I have before me your request for my opinion which reads as follows:

Your opinion is respectfully requested on certain
questions arising from the interpretation of Sections
3354.02 and 3358.01 through 3358.10 of the Ohio Revised
Code. These sections were recently enacted or revised
by Amended Senate Bill No. 229, effective November 4,
1977. In addition to enacting or revising the above
sections, this bill also changed Shawnee State College,
Southern State College and Edison State College from
state general and technical colleges to state community
colleges.

Our questions are as follows:

1. What effect does this change in status have
on the employees of Shawnee, Southern and Edison who
in the past were considered to be state employees and
therefore covered by Ohio's civil service law, Chapter
124 of the Ohio Revised Code? Do these employees
continue to be considered state employees covered by
Chapter 124, or are they now exempt from this chapter
of the code? It is our understanding that employees of
community colleges are not considered to be state
employees and therefore are not subject to Chapter 124.
However, there seems to be some distinction in the law
between community ecolleges and state community
colleges. Therefore, we feel that a clarifieation of the
status of employees of state community colleges is
needed.

2.  Will, future state community colleges created
under Sections 3358.01 through 3358.10 of the Ohio
Revised Code be subject to Chapter 1247
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For the purposes of R.C. Chapter 124, "civil service" is defined by R.C. 124.01
as follows:

"Civil service" includes all offices and positions of trust
or employment in the service of the state and the
counties, cities, city health districts, general health
districts, and city school districts thereof.

Thus, an employee in the service of one of the entities enumerated above is subject
to the civil service provisions of R.C, Chapter 124. There are, however, a number
of political subdivisions of the state which are not included within the coverage of
R.C. Chapter 124. See, e.g., 1939 Op. Att'y Gen. No. 182, p. 213 (employees of
bridge commissions not subject to the civil service laws); 1919 Op. Att'y Gen. No.
125, p. 217 (employees of a park district not within the scope of the civil service
laws); 1918 Op. Att'y Gen. No, 1645, p. 1594 (employees and officers of a district
tuberculosis hospital not within the provisions of the eivil service act.)
Consequently, if the employees and officers of a state community college district
created pursuant to R.C. Chapter 3358 may be said to be in the service of a state
institution, they are subject to the civil service provisions of R.C. Chapter 124.
Conversely, if a state community college district is a political subdivision separate
and distinet from the state, its employees and officers must be outside the purview
of the civil service laws, since such districts are not political subdivisions included
under the terms of R.C. 124.01.

An examination of the structure of state community college districts created
pursuant to R.C. Chapter 3358 is, thus, essential to the resolution of your
questions. Before undertaking such an examination, however, I believe that a brief
review of the status of two other institutions of higher learning will highlight the
issues underlying your question. A state university is an instrumentality of the
state. Thacker v. Bd. of Trustees of Ohio State Univ., 35 Ohio St.2d 49 (1973); Wolf
v. Chio State Univ. Hospital, 170 Ohio St. 49 (1959). Because a state university is an
Instrumentality of the state, one of my predecessors, in 1965 Op. Att'y Gen. No. 65-
79, concluded that employment in the service of a state university is state service
within the meaning of the civil service laws.

In contrast, in 1962 Op. Att'y Gen. No. 3073, p. 486, another of my
predecessors took cognizance of the status of & community college district created
pursuant to R.C. Chapter 3354 as an entity separate and distinct from the state.
My predecessor took note of the fact that appointment to the board of trustees of
such a district was a matter entrusted primarily to commissioners of the county or
counties comprising the district. He further observed that the terms of R.C.
3354.01 and 3354.03 specify that a community college district is a political
subdivision of the state vested with the powers of eminent domain, taxation and
assessment. It was, therefore, his conelusion that the employees of a community
college distriet created pursuant to R.C. Chapter 3354 were employees in the
service of a political subdivision not included within the scope of what is now R.C.
Chapter 124. I concur and follow my predecessor's reasoning.

However, the structure of a state community college district created
pursuant to R.C. Chapter 3358 differs both from that of a state university and that
of a community college created pursuant to R.C. Chapter 3354. Prior to November
4, 1977, the effective date of Am. S.B. 229, R.C. 3358 provided for the creation of
institutions known as state general and technical colleges. These institutions could
be created by several methods, including proposal by the trustees of a state
university, proposal by t".e trustees of a technical college district, proposal by a
board of county commissioners and petition of the electorate of a county. It is my
understanding that the three state general and technical colleges created pursuant
to R.C. Chapter 3358 were chartered by the Ohio Board of Regents and functioned
as state institutions.

Am. S,B. 229, effective November 4, 1977, however, altered both the name of
these institutions and the powers assigned the trustees thereof. Under the terms of
Section 3 of the Act, the three existing state general and technical colleges
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became state community colleges and the counties these three institutions were
chartered to serve became state community college distriets. The stated purposes
of Am. S.B. 229 were:

[Tlo change the designation of state general and
technical colleges to "state community colleges,”" to
assign state community colleges most of the powers and
duties of community colleges, to establish the minimum
population necessary to create a state community
college district, and to require that trustees of state
community colleges be residents of the college
distriets.

The amended terms of R.C. 3358.01(A) define a state community college district as
"y political subdivision composed of the territory of a county, or two or more
contiguous counties . . . having a population of at least one hundred and fifty
thousand . . ." Because a state community college district is now, under the
terms of R.C. 3358.01, defined as a political subdivision, it is no longer clearly an
instrumentality of the state. Thus, on the basis of the reasoning set forth in 1962
Op. Att'y Gen. No. 3073, p. 486, it might be said that the amended provisions of
R.C. 3358.0(A) imply that employees of a state community college district are no
longer employees in the service of the state.

The conclusion reached in the 1962 Opinion, however, was reached not solely
on the basis that a community college district is defined as a political subdivision
under the terms of R.C. 3354.01, but, rather in reliance upon this designation of a
body entrusted under the terms of R.C. 3354.03 with the traditional governmental
powers of eminent domain, taxation and assesment. While the amended terms of
R.C. 3358.01(A) define a state communtiy college district as a political subdivision,
an examination of the provisions of R.C. Chapter 3358 indicate that the district
cannot be readily classified as either an entity separate and distinet from the state
or as an instrumentality of the state.

In contrast to the powers of taxation, eminent domain and assessment
conferred upon a community eollege distriet under the terms of R.C. 3354.03 and
3354.12, R.C, 3358.09 specifies that the General Assembly shall support a state
community college by such sums of money and in such manner as it may provide.
Under the terms of R.C, 3358.09, support for a state community college may be
derived from other sources; however, the trustees thereof have not been vested
with the power to tax or to appropriate property. In enumerating the powers of the
trustees of a community college district, R.C. 3354.09(K) specifies that the board
may receive and expend gifts and grants from the state. No analgous power is
conferred upon the trustees of a state community college distriet under the terms
of R.C. 3358.08, since R.C. 3358.09 provides for direct funding by the General
Assembly. Under the terms of R.C. 3354.05, six of the nine trustees of a
communtiy college district are appointed by commissioners of the county or
counties comprising the district, with the remaining three trustees appointed by the
governor. In contrast, R.C. 3358.03 provides for the appointment of all nine
trustees of a state community college district by the Governor, with the advice and
consent of the Senate.

In summary, then, under the terms of R.C. Chapter 3358, a state community
college district has features common to both the autonomous community college
district created under R.C. Chapter 3354 and the state universities which are
clearly instrumentalities of the state. While the terms of R.C. Chapter 3358
suggest that the distriets therein created operate with what may be a greater
degree of autonomy than that enjoyed by a state university, the General Assembly
has not see fit to clothe the state community college distriets created therein with
those most significant indicia of an entity separate and distinet from the state, the
powers of taxation, assessment and eminent domain. The government and
operation of such districts is entrusted to a board of trustees appointed by the chief
executive officer of the state with the advise and consent of the Senate. The
support of such districts is a matter reserved to the General Assembly. It is,
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therefore, my conculsion that the employees of state community college districts
created and operated under R.C. Chapter 3358 should, for the purposes of R.C.
Chapter 124, be regarded as employees in the service of the state. This conclusion
renders any consideration of & difference in status between employees of the three
existing districts and those of districts subsequently created unnecessary.

In specific answer to your question, it is my opinion, and you are so advised,
that employees of state community college districts created pursuant to R.C.
Chapter 3358 are employees in the service of the state for the purposes of R.C.
Chapter 124, regardless of whether such employees were in the service of a general
ar21d technical college prior to the November 4, 1977, effective date of Am. S.B.
229,

Opinions for January 1979
Advance Sheets will commence

on following page 2-129
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OPINION NO. 78-053

L The Ohjo Youth Commission must, pursuant to

Syllabus:

2.
To: William
By: William

R.C. 3323.05 and R.C. 3323.091, appoint parent
surrogates for any handicapped child under its
care and custody when the child's legal guardian
or parent is unknown or unavailable and the child
is placed in a special education program. The
person so appointed may not be an employee of
the Youth Commission.

A child who is committed to the Ohio Youth
Commission under R.C. Chapter 5139 is not a
"ward of the state" for purposes of R.C. 3323.05,
unless the child's parent or legal guardian is
unknown or unavailable. If the parent or guardian
is unknown or unavailable the Youth Commission
must appoint a parent surrogate if the child is
handicapped and is to be placed in a special
education program.

K. Willis, Director, Ohio Youth Commission, Columbus, Ohio
J. Brown, Attorney General, October 2, 1978

1 have before me your request for my opinion which concerns R.C. 3323.05.
That section was enacted as a part of Am. Sub. H.B. 455, effective August 27, 1976,
relating to the identification, evaluation, educational placement and education of

handicapped
safeguards in
follows:

children. R.C. 3323.05 requires the establishment of procedural
decisions relating the education of handicapped children, in part, as

The state board of education shall establish procedures
to assure that handicapped children and their parents
are guaranteed procedural safeguards in decisions under
this chapter relating to the identification, evaluation,
or educational placement of a handicapped child or the
provision of education or related services under this
chapter.

The procedures shall include, but need not be
limited to:

(B) Procedures to protect the rights of the child
when the parents of the child are unknown or
unavailable, or when the child is a ward of the
state, including the assignment of an individual,
who shall not be an employee of any agency
involved in the education or care of the child, to
act as a surrogate for the parents.

This section relates to the Ohic Youth Commission by virtue of R.C. 3323.09l, since

it states that:
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The Department of Mental Health and Mental Retarda-
tion and the Ohio Youth Commission shall establish and
maintain special education programs for handicapped
children in institutions under their jurisdiction
according to standards adopted by the Ohio State Board
of Education . . .

The questions you raise involve the status of the Ohio Youth Commission with
respect to handicapped children under committment to institutions within its
jurisdietion. Specifically you ask:

1. Do the applicable law and standards require the
Ohio Youth Commission (which operates the special
education programs in its institutions) to appoint an
individual to act as a parent surrogate in those cases
where the natural parents or guardian is unknown or
unavailable, or may the Commission serve as the
"parent" for those children, considering the fact that
the Commission is the legal custodian of all children
committed to it by virtue of Section 5139.0i(A)3) of the
Ohio Revised Code of Ohio, and by virtue of the fact
that Section 3323.01 of the Revised Code of Ohio
defines "parent" to include the child's custodian.

2. Does the fact that a child is committed to the
Ohio Youth Commission make that child a "ward of the
state" within the meaning of Section 3323.05(B) of the
Revised Code of Ohio, and if so, would the Commission
then be required to appoint a parent surrogate for all
children which it places, evaluates, or identifies in the
special education program? If the Commission is
required to appoint a parent surrogate for all of these
children, as the result of their being "wards of the
state,"” would there be any reason why the natural
parents could not be so appointed where that would be
desirable?

As set forth in R.C. 3323.02, the purpose of R.C. Chapter 3323 is:

[T] o assure that all handicapped children of compulsory
schoo] age in this state shall be provided with an
appropriate public education.

Accordingly, no educational program operated for the benefit of handicapped
children shall receive state or federal funds unless it complies "with all procedures,
standards and guidelines . ." promulgated by the State Board of Education.

As indicated in R.C. 3323.05(B), supra, one of necessary prerequisites of any
special education program is the requirement that procedural safeguards be
maintained. Pursuant to that section, the State Board of Education has adopted
specific rules relating to the appointment of parent surrogates and State Board of
Education Standard, 3301-51-16(C) provides as follows:

(C) Parent Surrogates

Due process and procedural safeguard policies and
procedures shall include procedures to protect the
rights of the child when the parents of the child are
unknown or unavailable, or when the child is a ward of
the state or when the child is without a formally
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declared legal representative. These policies and
procedures shall include provisions to insure that:

1) When written permission is not
forthcoming from the child's parent or
legal guardian to begin any of the evalua-
tion processes, a written inquiry shall be
sent to the adult in charge of the child's
place of residence, as well as to the
parents or legal guardian at their last
known address. If these efforts find that
the child is without a parent or guardian,
or if it is otherwise known that they are
unavailable, then a request for a parent
surrogate shall be filed with the
superintendent of the school district.

(2) Upon receipt of a request for a
parent surrogate, the superintendent or
his designated representative shall, within
thirty days, utilize all available informat-
ion to determine if the child is in need of
a surrogate and shall assign one if such
study so indicates.

(3) The parent surrogate will be respon-
sible for protecting the rights of the child
through the complete decision making
process including the appeals process, if
that occurs, and the first review of the
placement.

(4) The parent surrogate shall not be an
employe:: of the school district, state or
local educational agency involved in the
education or care of the child.

(5) The school distriet or other
educational ageney, shall individually or in
cooperation with other districts provide
an information program for parent
surrogates regarding their role and
responsibilities.

(6) A child who has reached the age of
majority may request a parent surrogate
when no parent is available.

(7) To the extent possible, parent
surrogates should match the child's
cultural and linquistic background.

Your first question turns upon the fact that, for the purposes of R.C.
Chapters 3321 and 3323, R.C. 3323.01 defines the term "parents" to include a child's
guardian or custodian. As you have observed, under the terms of R.C. 5139.01(A)(3),
upon permanent committment, a child is in the legal custody of the Youth
Commission. However, under the terms of R.C. 5139.01(A)(4), legal custody
encompasses the following rights and responsibilities:

"Legal custody,” insofar as it pertains to the
status which is created when & child is permanently
committed to the youth commission, means a legal
status wherein the commission has the following rights
and responsibilities:  the right to have physical
possession of the child; the right and duty to train,
protect, and control him; the responsibility to provide
him with food, clothing, shelter, education, and medical
care; and the right to determine where and with whom
he shall live; provided, that these rights and
responsibilities are exercised subject to the powers,
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rights, duties, and responsibilities of the guardian of the
person of the child, and subject to any residual parental
rights and responsibilities.

The rights and responsibilities vested in the Commission as custodian thus are only
as specified statuorily. An argument relying on the provisions of R.C. 3323.01 and
5139.01 that the Youth Commission is the "parent" of a handicapped child for the
purposes of R.C. 3323.05 would emphasize the letter rather than the spirit of R.C.
Chapter 3323. Such an argument would further ignore the purpose of the Chapter,
as set forth by R.C. 3323.02. The procedural safeguards required by R.C.
3323.05(B) and the standards developed by the State Board of Education pursuant
thereto contemplate an adversarial situation as the best method of protecting the
rights and interests of the child.

To determine the intent of the General Assembly is, of ecourse, the object of
statutory construction; in this instance, the legislative intent is clear. R.C.
3323.05(B) requires the appointment of an individual to act as a parent surrogate
when a child's parents are unknown or unavailable. This requirement is mandatory,
not discretionary. As set forth above, the standards developed by the State Board
of Education pursuant to R.C. 3323.05(B) require a child's superintendent to
determine within thirty days after committment if a child is in need of a surrogate.
Under the provisions of R.C. 3323.091, the Director of the Ohio Youth Commission
is a child's superintendent for the purposes of this requirement. R.C. 3323.05(B)
specifically provides that the parent surrogate may not be an employee of any
agency involved in the education or care of the child. I am, therefore, of the
opinion that any argument under the terms of R.C. 5139.01 that the agency, as a
limited custodian, may act as the surrogate parent must fail is light of the
legislative intent manifest in the express terms of R.C. 3323.05 and the
administrative standards promulgated thereunder.

Your second question requires an interpretation of the phrase "ward of the
state" as used in R.C. 3323.05(B) and in the standards of the State Board of
Education. Again, determination of the intent of the legislature is of paramount
eoncern. Your question thus centers upon whether the legal custody devolved upon
the Commission under the terms of R.C. 5139.01 operates to make a child
committed thereto a ward of the state for the purposes of R.C. 3323.05(B). As set
forth above, the provisions of R.C. 5139.01(A)(4) confer upon the Commission rights
to be exercised subject to the powers, rights, duties and responsibilities of the
guardian of the person of the child and subject to any residual parental rights and
responsibilities. I am, therefore, of the opinion that the terms of R.C. 5139.01(AX(3)
and (4) prevent the conclusion that all children committed to the Commission are
wards of the state for the purposes of R.C. 3323.05(B). Under the terms of R.C.
1.51, in enacting a statute, it is presumed that a result both reasonable and feasible
of execution is intended. To interpret the phrase "ward of the state" as used in
R.C. 3323.05(B) to include all children committed to the Ohio Youth Commission
would compel the appointment of j:arent surrogates for each such child, even where
a child's parents are known, avaliable and very much concerned with the child's
interests, For this reason, I am of the opinion that the Commission's duty to
appoint a parent surrogate arises only where a child's parent or legal guardian is
unknown or unavailable.

In specific answer to your question, it is my opinion, and you are so advised
that:

1. The Ohio Youth Commission must, pursuant to
R.C. 3323.05 and R.C. 3323.,091, appoint parent
surrogates for any handicapped child under its
care and custody when the child's legal guardian
or parent is unknown or unavailable and the child
is placed in a special education program. The
person so appointed may not be an employee of
the Youth Commission.
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2, A child who is committed to the Ohio Youth
Commission under R.C. Chapter 5139 is not a
"ward of the state" for purposes of R.C. 3323.05,
unless the child's parent or legal guardian is
unknown or unavailable. If the parent or guardian
is unknown or unavailable the Youth Commission
must appoint a parent surrogate if the child is
handieapped and is to be placed in a special
education program.

OPINION NO. 78-054

1. A township trustee may opt to participate in a
group health insurance plan paid for in whole, or
in part, by the township under R.C. 505.60, during
his existing term in office, without violating Art.
11, §20, Ohio Const., even though he had previously
declined to participate in the plan, provided that
participation in the plan was available to him at
the commencement of his term in office.

2. A township trustee, who is appointed to fill an
unexpired term in office, may opt to participate
in a group health insurance plan paid for in whole,
or in part, by the township under R.C. 505.60,
without violating Art. I!, §20, Ohio Const., even
though the previous holder of the office did not
participate in the plan, provided that the plan is
available to township trustees prior to actual
commencement of his holding of the office.

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio
By: William J. Brown, Attorney General, October 2, 1978

OAG 78-054

I have before me your request for my opinion which raises the following

questions:

L Can a township, or other political subdivision
which has in effect a policy of insurance pay the cost of
all of the premiums thereof for an elected official who
did not participate in such coverage at the beginning of
his term but now desires to participate in such coverage
during his term where the premiums for such insurance
have not increased?

2.  Can a township or other political subdivision pay
the premiums of medical care insurance for an
appointed official who succeeds an elected official
during his term of office which elected official did not
participate in such coverage where there was in effect
in the subdivision a policy of medical care insurance
where the premiums for such insurance have not
increased during the term of office?

Township trustees are authorized to procure health and hospitalization
coverage for themselves under R.C. 505.60. That section states:
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The board of township trustees of any township may
procure and pay all or any part of the cost of
hospitalization, surgical, major medical, or sickness and
accident insurance or a combination of any of the
foregoing types of insurance provide uniform coverage
for township officers and employees and their
immediate dependents from the funds or budget from
which said officers or employees are compensated for
services, . . . Any township officer or employee may
refuse to accept the insurance coverage without
affecting the availability of such insurance coverage to
other township officers or employees. . . .

Unde}' the Ohio Constitution, officers may not receive an increase in
compensation during an existing term of office. Specifically, the state eonstitution
provides:

The General Assembly, in cases not provided for in this
constitution, shall fix the term of office and the
compensation of all officers; but no change therein shall
affect the salary of any officer during his existing term,
unless the office be abolished. Ohio Const. art. II §20.

The provision applies to township trustees. State, ex rel. Artmayer v, Board of
Trustees, 43 Ohio St, 2d 62 (1975).

As you indicate in your letter, there is no question that payment of insurance
premiums by a political subdivision for one of its officers is "compensation" within
the purview of Ohio Const. Art. II, §20. State, ex rel. Parsons v. Ferguson, 46 Ohio
St. 2d 389 (1976). Therefore, the sole issue raised by your first question is whether
the trustee's refusal to accept insurance at the commencement of his term, even
though the insurance was available, prevents that trustee from acceptance of the
insurance at a later point during that term.

There appears to be no precedent on this precise issue, however, the
authorities which touch upon Art. II, §20, consistently rely upon the fact that any
increase in compensation must be in existence must be effect prior to the
commencement of a term in order to be proper. For example, in 1972 Op. Att'y
Gen. No. 72-059, I concluded that:

The payment of hospitalization benefits for a municipal
official by an ordinance adopted after the beginning of
the official's term is contrary to Article II, Section 20
of the  Constitution of Ohio . . . . (Emphasis
added.)

A similar rationale supported 1975 Op. Att'y Gen. No. 75-061, which dealt with
group life insurance.

In construing a provision of the constitution, the primary objective is to
effectuate the intended result. The goal of Art. II, §20, is clearly to prevent
officeholders from voting themselves a "raise" during an existing term. Protection
of publie funds is, of course, the result. Where, as here, the officeholder at first
declines to accept a portion of the compensation available to him, the public
treasury is better off. The officeholder should not be penalized for declining
insurance which was properly available to him at the beginning of his term. Indeed,
the officeholder is asking for nothing more than would have been avajlable to him
all along. Therefore, the intended result of Art. II, §20, is achieved. Accordingly,
it is my opinion that a township trustee, or any other officer of the state or
political subdivision, may exercise an option to accept insurance paid for in whole
or in part by the entity of which he is an officer during an existing term, without
violating Art. 1, §20, Ohio Const., even though he had previously declined such
insurance, provided that the insurance was available to him at the commencement
of the term in office.
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Your second question involves a situation in which a township trustee was
appointed to fill an unexpired term. Apparently, the former officeholder decided
not to participate in the township's health insurance plan, even though it was
available to him, however, the appointee wishes to participate. You ask whether
Art. 1I, S20, prevents such participation. The issue appears to be resolved by State
ex rel. Glander v. Ferguson, 148 Ohio St. 589 (1947). In that case, it was held that
the word "term" as used in Art. II, §20, applies only to the duration of the
officeholder's stay in office, and not to the statutory term for the office. Thus, the
Supreme Court held in Fe n that it was permissible to pay a salary increase to
an appointee who took o?ﬁce after the effective date of the legislation granting
the increase, even though it became effective during the first portion of the
statutory term for that office. Applied to your question, it is clear that the
township trustee may exercise the option to participate in the health insurance
plan, even though his predecessor did not participate.

Accordingly, it is my opinion, and you are so advised that:

1. A township trustee may opt to participate in a
group health insurance plan paid for in whole, or
in part, by the township under R.C. 505.60, during
his existing term in office, without violating Art.
I, §20, Ohio Const., even though he had previously
declined to participate in the plan, provided that
participation in the plan was available to him at
the commencement of his term in office.

2. A township trustee, who is appointed to fill an
unexpired term in office, may opt to participate
in a group health insurance plan paid for in whole,
or in part, by the township under R.C. 505.80,
without violating Art. II, §20, Ohio Const., even
though the previous holder of the office did not
participate in the plan, provided that the plan is
available to township trustees prior to actual
commencement of his holding of the office.

OPINION NO. 78-055

Syilabus:

R.C. 307.441 (E) requires a board of county commissioners to procure liability
insurance for all county officials named in R.C. 307.411 (A) to (D) if it purchases
such insurance for any county official named therein.

To: John F. Holcomb, Butler County Pros. Atty., Hamilton, Ohio
By: William J. Brown, Attorney General, October 2, 1978

I have before me your request for my opinion which may be summarized as
follows:

Does R.C. 307.441 (E) require a county commission to
obtain liability insurance for all persons mentioned in R.C.
308.441 if it obtains false arrest insurance for deputy
sheriffs?

R.C. 308.441 permits county commissioners to procure liability insurance for
certain county employees. R.C. 308.441 (A) provides for insurance coverage for the
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county recorder, the clerk of the Court of Common Pleas, and the deputies of such
officers. R.C. 307.441 (B) empowers a board to purchase such insurance for the
county sheriff and his deputies. R.C. 307.441 (C) allows a board to provide such
coverage to the county prosecuting attorneys and assistant prosecuting attorneys.
R.C. 307.441 (D) allows the Board to procure liability coverage for the county
coroner, engineer, auditor, each commissioner, the treasurer and the assistants of
those officers.

R.C. 307.441 (E) places the following restriction upon the power of a board of
county commissioners to procure liability insurance:

(E) If the board of county commissioners of any county
procures a policy or policies of insurance insuring any
county official against liebility arising from the
performance of his official duties as provided by divisions
(A) to (D) of this section, it shall procure policies of
insurance insuring all county officials as authorized in
those divisions. (Emphasis added.)

Your question concerns the cffeet of this division. Specifically, you ask
whether R.C. 307.441 (E) requires a board of county commissioners to purchase
liability insurance for all county employees mentioned in R.C. 307.441 if it
authorizes the purchase for any one of them. The language employed in R.C.
307.441 (E) is susceptible of two reasonable interpretations. First, it might be
construed to require the purchase of liability insurance for each officer and
employee menticned in the particular division of the section in which the position
of the officer or employee is found. It might also be read to require the purchase
of insurance for all county officers or employees enumerated in the section if it is
purchased for any one of them. 1 am persuaded that the latter interpretation is
correct. In Summary of 1975 Enactments January-October 1975, at page 179, the
Legislative Service Commission stated that Am. S.B. No. 143, which amended R.C.
307.441 into its present form, ".*. . requires liability insurance to be purchased
for all county officials if purchased for any official . . ." While such
interpretation is not dispositive, it is indicative of the understanding of the General
Assembly of the effect of Am. S.B. No. 143. Moreover, the last sentence of R.C.
307.441(E) states that if liability insurance is purchased for any one county official,
it must be purchased for all county officials authorized in those divisions. The use
of the plurel rather than the singular "division" indicates that all ofTicials, rather
than just those in any one particular division, are to receive insurance if one of the
officials or employees enumerated in that section receive it.

Accordingly, it is my opinion, and you are so advised, that R.C. 307.441(E)
requires A board of county commissioners to procure liability insurance for ell
county officials named in R.C. 307.44(A) to (D) if it purchases such insuranee for
any county official named therein,

OPINION NO. 78-056

Syllabus:

1. Neither the original mine operators, nor their
heirs or assigns have any statutory reclamation
responsibility for certain abandoned mines located
near Youngstown, Ohio.

2, The State of Ohio has no reclamation respon-
sibility for certain abandoned mines located near
Youngstown, Ohio, since no bonds were ever
supplied the State by the operators of such
abandoned mines.
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To: RobertTeater, Director, Ohio Dept. of Natural Resources, Columbus, Ohio
By: William J. Brown, Attorney General, October 2, 1978

I have before me your request for my opinion concerning first, the "continuing
reclamation responsibility" of the original operators of certain abandoned mines
located near Youngstown, Ohio, and second, the reclamation responsibility of the
State of Ohio for the abandoned mines as a result of the forfeiture of any bond
supplied the State by the operators of the mines in question.

The facts you have supplied me with are as follows. In the late 1800's and
early 1900's mine operators obtained the mineral (coal) rights from certain
landowners near Youngstown, Ohio. The coal was removed to the point where the
value of the mineral rights was exhausted and the mining companies abandoned the
operations. Recently, certain shafts from these abandoned mines have opened up
or otherwise unsealed, causing gaping holes to open on the surface of the land.

Your first question centers around the continuing responsibility of the
operators of these mines, or their agents or assigns, to correct this problem.
Sections 4153.39 to 4153.99, inclusive, of the Ohio Revised Code regulate the
abandonment of mines in Ohio. Revised Code Section 4153.40 governs the closing
of the surface openings of mines and specifically requires the closing of abandoned
vertical shafts and other mine openings, but the section's provisions only apply to
shafts and other openings of mines abandoned after August 26, 1949,

The legislative history of these sections reveal that they were amended in
1883 to read as follows:

And when any mine is exhausted or abandoned, and
before the pillers are drawn in any portion of the mine,
the owner or agent thereof shall cause to be made a
correct map of such mine . . . and file such
map . . . at the office of the county recorder in
the county where such mine is located. (Section 296).

In 1941, Am. S.B. 326 was enacted to revise, consolidate and ecodify the mining
laws of Ohio. G.C. 898-109 was enacted by that bill to read, in part:

The owner, lessee, or agent shall effectively close or
fence all openings to mines abandoned subsequent to
passage of this act so that persons or animals cannot
inadvertantly enter therein.

In 1949, G.C. 898-109 was further amended by Am. S.B. 297 to impose further duties
upon the operators of vertical shafts or other underground workings abandoned
after August 26, 1949. This statute survives as Section 4153.40 of the Revised
Code.

Assuming that the mines involved were abandoned prior to August 26, 1949,
mine operators in Ohio are under no statutory obligation to close openings to their
mines. Therefore, the State does not have a cause of action against them to repair
the surface subsidence which has occurred.

Turning to your second question, there can be no doubt that the state has no
reclamation responsibility for mines abandoned in the Youngstown area fifty or
more years ago through the forfeiture of some bond or bonds supplied the State by
operators of those mines. Neither the current nor former provisions of the Ohio
Revised Code dealing with deep mines, R.C. Chapter 4151, required operators of
deep mines to provide the state with any kind of performance bond. Accordingly,
no proceeds have acecrued to the State of Ohio as a result of the forfeiture of bonds
supplied the State.by deep mine operators in the Youngstown area during the time
period under discussion. Since no bonds were even filed, the State clearly has no
responsibility to reclaim the areas of surface subsidence in Youngstown.
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Thus, it is my opinion and you are so advised that:

L Neither the original mine operators, nor their
heirs or assigns have r.y statutory reclamation
responsibility for certain abandoned mines located
near Youngstown, Ohio.

2. The State of Ohio has no reeclamation respon-
sibility for certain abandoned mines located near
Youngstown, Ohio, since no bonds were ever
supplied the State by the operators of such
abandoned mines.

OPINION NO. 78-057
Syllabus:

L A policy for the payment of accumulated, unused
sick leave, adopted by a political subdivision
pursuant to R.C. 124.39(C), need not be uniform as
to all offices, agencies and departments found
within such politieal subdivision.

2.  The board of county commissioners is responsible
for promulgating a policy for the payment of
accumulated, unused sick leave to county
employees upon retirement pursuant to R.C.
124,39(C).

3.  The board of township trustees is responsible for
promulgating a policy for the payment of accumu-
lated, unused siek leave to township employees
upon retirement pursuant to R.C. 124.39(C).

4,  The legislative authority of a municipal corpora-
tion is responsible for promulgating a policy for
the payment of accumulated, unused sick leave to
municipal employees upon retirement pursuant to
R.C. 124.39(C).

5.  The board of education is responsible for promul~
gating a policy for the payment of aceumulated,
unused sick leave for eligible employees of a
school district upon retirement pursuant to R.C.
124.39(C).

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio
By: William J. Brown, Attorney General, October 4, 1978

1 have before me your request for my opinion, in which the following
questions are asked:

1. Does section 124.39(C), O.R.C., by its reference to
"political subdivision”, rather than "appointing
authority”, require a uniform policy as to the
payment of sick leave credit upon retirement for
all offices, agencies and departments within the
subdivision?
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2. What authority is responsible for the adoption of
any such modification of statutory policy by a:

a. county;
b.  township;
e, municipal corporation;

d. school district?

As you note in your letter, Am. Sub. H.B. No. 179, enacted by the 1l12th
General Assembly repeals R.C. 124.391 and replaces it with R.C. 124.39(B) and (C).
The act, effective September 25, 1978 makes two significant changes in the
payment of accumulated, unused sick leave to public employees paid other than by
warrant of the Auditor of State. First, a policy for such payment must now be
promulgated by a political subdivision, rather than by an appointing authority.
Second, a political subdivision may not adopt a policy for the payment of
accumulated, unused sick leave which gives its employees fewer benefits than
granted to state employees pursuant to R.C. 124.39(A) or that requires grecter
qualifying service than required of state employees.

Your initial question concerns whether a payment policy established by a
political subdivision pursuant to R.C. 124.39(C) must be applied uniformly to all
offices, agencies and departments contained within that subdivision. R.C. 124.39(C)
provides as follows:

A political subdivision may adopt a policy allowing an
employee to receive payment for more than one-forth
the value of his unused sick leave or for more than the
aggregate value of thirty days of his unused sick leave,
or allowing the number of years of service to be less
than ten. The political subdivision may also adopt a
policy permitting an employee to receive payment upon
a termination of employment other than retirement or
permitting more than one payment to any employee.

The express language of R.C. 124.39(C) does not require that a policy be
applied uniformly with respect to all offices, agencies and departments contained
within a political subdivision. Neither is there anything implicit in the word
"policy" which mandates such a uniform application. Because "poliey" is not
defined in R.C. Chapter 124, it mustbe ™. . . .read in the context and construed
according to the rules of grammar and common usage.” R.C. 1.42. "Policy" is
defined in Webster's Third New International Dictionary (1961) as follows:

. . . a definite course or method of action selected
(as by a government, institution, group or individual)
from among alternatives and in light of given conditions
to guide and usually determine present or future
decisions.

Accordingly, because of the absence of language in R.C. 124.39 either expressly or
impliedly requiring a political subdivision to promulgate a uniform policy for the
payment of accumulated, unused sick leave uniformly as to all offices, agencies and
departments contained therein, I conclude that such policy need not be uniform.
However, if such distinctions are drawn, they must be reasonable in order to
comport with the guarantees of equal protection found in Art. I, §2, Chio Const.
and the Fourteenth Amendment of the United Stated Constitution. See, e.g. State,
ex rel. City of Garfield Heights v. Nadratowski, 46 Ohio St. 2d 441 (1976); Kinney v.
Kaiser Aluminum & Chemical Corp., 41 Ohio St. 2d 120 (1975).

Your second inquiry concerns who may act on behalf of a political subdivision
to promulgate or modify a policy pursuant to R.C. 124.39(C). A political subdivision
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acts through natural persons designated by statute. In the case of a county, its
board of ecounty commissioners is vested with the authority to do whatever the
county, as a quasi-corporate entity, might do if capable of rational action, except
in respect to matters the cognizance of which is vested in some other officer or
person. Shanklin v. Board, 21 Ohio St. 575, 583 (1871); 1973 Op. Att'y Gen. No, 73-
066. Therefore, it Is my opinion that the board of county commissioners is
responsible for promulgating a policy for the payment of accumulated, unused sick
leave to county employees upon retirement pursuant to R.C. 124.39(C).

Payment for accumulated sick leave upon retirement is compensation. State,
ex rel. Parsons v. Ferguson, 46 Ohio St. 2d 389, 391. A county auditor, treasurer,
sheriff, engineer, recorder, probate judge and clerk of the court of common pleas
may fix the compensation of their employees, under R.C. 325.17 and R.C. 325.27.
While it might be argued that, pursuant to such authority, those officials may
determine the amount of accumulated sick leave to be paid upon retirement to
their employees, the better view is that such officers lack the authority to
promulgate a sick leave payment policy. R.C. L5l codifies the common law rule
that specific statutes prevail over general ones, unless the General Assembly has
clearly manifested a different intention. In the instant situation, the General
Assembly, in enacting R.C. 124.39(C), limited the authority to promulgate a policy
concerning the payment of accumulated sick leave upon retirement to a political
subdivision. The county offices mentioned in R.C. 325.17 and R.C. 325.27 are not
political subdivisions. Therefore, it cannot be said that they have the power to
promulgate a policy pursuant to R.C. 124.39(C).

Similarly, a board of township trustees is the governing body of a township,
responsible for condueting its business. Harding v. Trustees of New Haven Twp., 3
0. 227 (1827); 1963 Op. Att'y Gen. No. 572, Therefore, the board of township
trustees is responsible for promulgating a policy for the payment of accumulated,
unused sick leave to township employees, pursuant to R.C. 124.39(C).

The legislative authority of a municipal corporation is permitted by R.C.
715.03 to exercise and enforce the powers of a municipality. Accordingly, the
legislative authority of a municipal corporation is responsible for promulgating a
policy for the payment of accumuiated, unused sick leave to municipal employees,
pursuant to R.C. 124,39(C).

In part (d) of your last question, yon ask who is responsible for the
promulgation of a sick leave payment policy for a school distriet. R.C. 3313.17
states that the board of education of a school distriet is a body corporate and
politie, capable of contracting, holding property, and suing or being sued, in its own
name. Further, a board of education is vested, pursuant to R.C. 3313.47, with the
authority to manage and control the public schools found in its distriet.
Acvordingly, it is my opinion that the board of education is responsible for
promulgating a poliey for the payment of accumulated, unused sick leave for the
eligible employees of a school district, pursuant to R.C. 124.39(C).

Therefore, it is my opinion, and you are so advised, that:

1. A poliey for the payment of accumulated, unused
sick leave, adopted by a political subdivision
pursuant to R.C. 124.39(C), need not be uniform as
to all offices, agencies and departments found
within such political subdivision.

2. The board of county commissioners is responsible
for promulgating a poliecy for the payment of
accumulated, unused sick leave to county
employees upon retirement pursuant to R.C.
124.39(C).

3.  The board of township trustees is responsible for
promulgating a policy for the payment of accumu-
lated, unused sick leave to township employees
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upon retirement pursuant to R.C. 124.39(C).

The legislative authority of a municipal corpora-
tion is responsible for promulgating a policy for
the payment of accumulated, unused sick leave to
muniecipal employees upon retirement pursuant to
R.C. 124.39(C).

The board of education is responsible for promul-
gating a policy for the payment of accumulated,
unused sick leave for eligible employees of a
school district upon retirement pursuant to R.C.
124,39(C).

OPINION NO. 78-058

R.C. 124.4] requires that all persons originally
appointed as policemen or policewomen in a city
or civil service township police department be at
least twenty-one years of age.

R.C. 737.15 and 737.16 permit the appointment of
otherwise qualified persons of the age of eighteen
to the offices of village marshall, deputy
marshall, policeman, night watchman and special
policeman.

R.C. 311.04 permits the appointment of an other-
wise qualified person of the age of eighteen to the
office of deputy sheriff.

R.C. 509.01 and 505.49 permit the appointment of
otherwise qualified persons of the age of eighteen
to township police positions, unless, in the opera-
tion of a police district pursuant to R.C. 505.48 et
seg., the board of trustees under R.C. 505.49 has
acted by a two-thirds vote to establish a higher
age requirement.

OAG 78-058

To: Wilfred Goodwin, Executive Director, Ohio Peace Officer Training
Council, Columbus, Ohio
By: William J. Brown, Attorney General, October 25, 1978

I have vefore me your predecessor's request for my opinion as to the effect of
R.C. 3109.0], which fixes the legal age of majority at eighteen years, upon the
various sections of the Revised Code that provide for the appointment of peace
officers. Specificaily, you have requested an opinion as to the age requirements
applicable to the following types of peace officers:

1

2)

3

Those employed by a municipal corporation or

township having a civil service system.

Those serving a township which is not subject to

the civil service laws.

Those serving as deputy sheriffs,

As noted in your letter, for many years th«: provisions of R.C. 3109.0l fixed
the legal age of majority at twenty-one years. However, Am. Sub. S.B. 1, 135 Laws
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<f)f Ohio, effective January 1, 1974, amended the provisions of R.C. 3109.01 to read as
ollows:

All persons of the age of eighteen years or more, who
are under no legal disability, are capable of contracting
and are of full age for all purposes.

The provisions of Am. Sub. S.B. 1 amended over seventy sections of the Revised
Code, many of which set an age requirement for a variety of activities. For
example, the provisions of R.C. 143.32, now R.C. 124.42, were amended to specify
that no person shall be eligible for appointment as a fireman in a fire department
subject to the civil service laws who has not attained the age of eighteen. As you
observe, however, Am. Sub. S,B. 1 left unchanged the age requirement of what is
now R.C. 124.4]1, which requires that an individuel attain the age of twenty-one
before becoming eligible for appointment to the police departments subject
thereto. Moreover, as you have further observed, Am. Sub. $.B. 1 made no change
in several other sections of the Revised Code which, while providing for the
appointment of peace officers, set no specific age requirements.

Consequently, your question requires an analysis of statutory provisions for
the appointment of the classes of peace officers listed in your letter. [ believe,
however, that an examination of the general principles controlling requirements for
public office will be useful prior to any consideration of the specific offices listed
in your letter.

There are a number of tests which have been applied by the courts over the
years to distinguish the public officer from the public employee. It has been said
that where an individual has been appointed in a manner prescribed by law, has a
designation or title given him by law, and performs governmental functions
concerning the public assigned by law, he must be regarded as a public officer.
See, e.g. State, ex rel. v. Brennan, 49 Ohio St. 33 (1892); State, ex rel Attorney
General v. Wilson, 28 Ohio St. 347 (1876). A public office office has 8lso been
deseribed as a charge or trust conferred by public authority for a public purpose
with independent and continuing duties requiring the exercise of a portion of the
sovereign power. State, ex rel. Herbert v. Ferguson, 142 Ohio St. 496 (1944).
Because police officers, by whomever appointed or elected, derive their authority
from the sovereign power for the purpose of enforeing observance of the law, they
are generally regarded as public officers rather than public employees. See, e.g.,
Cleveland v. Luttner, 92 Ohio St. 493 (1915); New York, Chiecago and St.” Louis
Rallroad Co. v. Fieback, 87 Ohio St. 254 (1912). Your questions thus center upon the
authority of the General Assembly to set qualifications for appointment to the law
enforecement positions listed in your letter.

While it is often said that all persons are normally eligible and qualified for
office unless excluded by some constitutional, statutory or legal disqualification,
the power of a legisiative authority to fix qualifications for the offices it creates
has long been recognized. See, e.g., Boyd v. Nebraska, 143 U.S. 135, 36 L.Ed. 103, 12
S. Ct. 375 (1891); State, ex rel. Boda v. Brown, 157 Ohio St. 368 (1952). Moreover, it
has further been established, in recognition of legislative power to fix suech
qualifieations, that there is no basice or inherent right to publie office. State, ex
rel. Platz v. Mucei, 10 Ohio St. 2d 60 (1967). For this reason, reasonable
qualifications for office, including those pertaining to age, have consistently been
recognized as valid. Boyd v. Nebraska, supra, (The age limits for certain office
may by constitutional or statutory provision be placed beyond the age of majority).
State, ex rel. Boda v. Brown, supra, (The General Assembly may establish a
mandatory retirement age); State ex rel. City of Garfield Heights v. Nadratowski,
46 Ohio St.2d 441 (1976) (Prohibition against holding other public office has &
reasonable basis so as to be within the equal protection clause). For this reason, I
am of the opinion that the General Assembly or other appropriate legislative
authority, is authorized to fix age requirements for appointment as a peace officer.

As set forth above, the amended terms of R.C. 3109.01 specify that persons of
the age of eighteen years are of full age for all purposes. However, I am unable to
conclude that the General Assembly's use of this language in R.C. 3109.01 precludes
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any exercise of its power to set qualifications for office in instances where it may
elect to set a higher age requirement. Under the terms of R.C. L5l, where a
general statutory provision conflicts with a local provision, they shall be construed,
if possible, so that effect is given to both. To the extent that the provision of R.C.
3109.01 that persons of the age of eighteen are of full age for all purposes may seem
in confliet with any specific statutory provisions which set a higher age
requirement, I am of the opinion that effect may be given to both through the
recognition of the legislative power to impose an age requirement beyond the age
of majority.

With this conclusion in mind, I turn now to the statutory provisions for the
appointment of the various peace officers listed in your letter. As noted above,
R.C. 124,41 provides for the appointment of personnel to a police department, in
pertinent part, as follows:

No person shall be eligible to receive an original
appointment to a police department, as a policeman or
policewoman, subject to the civil service laws of this
state, unless he has reached the age of twenty-one and
has not more than one hundred twenty days prior to the
date of such appointment, passed a physical examina-
tion, given by a licensed physician, showing that he or
she meets the physical requirements necessary to
perform the duties of a policeman or policewoman as
established by the ecivil service commission having
jurisdiction over the appointment.

By its own terms, this requirement is limited to appointments to police
departments subject to the civil service laws of this state. R.C. 124.01(C) defines
the classified civil service for the purposes of Chapter 124, to include the
competitive classified service of the state, the counties, cities, city health
districts, general health districts, and city school districts and civil service
townships. Consequently, the provisions of R.C. 124.41 set forth above apply only to
appointments to the police departments of one or more of these entities. While
several of these subdivisions of the state have law enforcement powers, only the
cities and service townships are authorized to create police departments. I am,
therefore, of the opinion that the provisions of R.C. 124.41 operate to set a
minimum age of twenty-one for original appointment as a policeman or police-
woman to a city or civil service township police department. It should, however,
also be noted that R.C. 124.41 further specifies that nothing in the section shall be
construed as preventing either a municipal corporation or a c¢ivil service township
from establishing a police cadet program and employing persons at age eighteen for
the purpose of training.

While the express terms of R.C. 124.41 refer to "municipal corporations," it
must be observed that R.C. 124.01 does not include within the scope of the ecivil
service those in the service of a village. For this reason, employees of a village are
not subject to the provisions of R.C. Chapter 124, 1916 Op. Att'y Gen. No. 1772, p.
1186. R.C. 737.15 provides for the appointment of a village marshall, designated
chief of police. R.C. 737.16 provides for the appointment of deputy marshalls,
policemen, night watchmen and special policemen. R.C. 737.15 requires that a
village marshall be a resident of the village and pass a physical examination. No
age requirement is set by R.C. 737.15. R.C. 737.16 requires that all persons
appointed under the section pass a physical examination. Again, no age or
residency requirements are set. Under the home rule provisions of Ohio Const. Art.
XVIII, §3, a village legislative authority may well be authorized to set a higher age
requirement for appointment to its police force. Because qualification as an
elector is the most basie qualification for holding public office, however, [ am of
the opinion that the terms of R.C. 737.15 and 737.16, when read in conjunction with
R.C. 3109.0], must be construed as requiring all persons appointed thereunder be at
least eighteen years of age.

R.C. 311.04 authorizes the sheriff of each county to appoint deputies. This
section sets no age, residency or physical requirements for such an appointment.
Under the terms of R.C. 3109.0], therefore, it would appear that any otherwise
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qualified person who has attained the age of eighteen years may be appointed by
the sheriff.

As discussed in 1976 Op. Att'y Gen. No. 76-027, a board of township trustees
may elect one of several methods to provide police protection. Where a township
has elected to become a civil service township, the operation of its police
department is subject to the provisions of R.C. 124.41 as discussed above. However,
where a township has not become a civil service township, its trustees may chocose
to provide police protection through the appointment of constables pursuant to
R.C. 509.0l. That section authorizes the board of trustees to designate any
qualified persons as police constables, with no specific age set. Consequently,
under the terms of R.C. 3109.0, it would appear that any otherwise qualified person
who has attained the age of eighteen may be appointed pursuant to R.C. 509.01.

The board of township trustees, however, may also elect to obtain police
services through the creation of a township police district pursuant to R.C. 505.48
et seq. Under the terms of R.C. 505.49(A), where such a district has been created,
the township trustees of a non-civil-service township may, by a two-thirds vote,
adopt rules and regulations for the operation of the distriet, including a
determination of the qualifications of the chief of police, patrolmen and other
police force members. It would, therefore, appear that an individual of the age of
eighteen years is eligible for appointment to a township distriet police force,
absent a regulation adopted by a two-thirds vote of the trustees establishing a
higher age requirement.

In specifiec answer to your question, it is my opinion, and you are so advised
that:

1) R.C. 124.4] requires that all persons originally
appointed as policemen or policewomen in a city
or civil service township police department be at
least twenty-one years of age.

2)  R.C. 737.15 and 737.16 permit the appointment of
otherwise qualified persons of the age of eighteen
to the offices of village marshall, deputy
marshall, policeman, night watechman and special
policeman,

3) R.C. 311.04 permits the appointment of an other-
wise qualified person of the age of eighteen to the
office of deputy sheriff.

4)  R.C. 509.01 and 505.49 permit the appointment of
otherwise qualified persons of the age of eighteen
to township police positions, unless, in the opera-
tion of a police district pursuant to R.C. 505.48 et
seq., the board of trustees under R.C. 505.49 has
acted by a two-~thirds vote to establish a higher
age requirement.

OPINION NO. 78-059

Syllabus:

The Internal Security Committee, established by the Industrial Commission
and the Bureau of Workers' Compensation pursuant to R.C. 4121.22(D), is a public
body for purposes of R.C. 121.22.
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To: William W. Johnston, Chairman, The Industrial Commission of Ohio,
Columbus, Ohio
By: William J. Brown, Attorney General, October 25, 1978

I have before me your request for a formal opinion. It provides as follows:

The Industrial Commission of Ohio and the Bureau of
Workers' Compensation have established the Internal
Security Committee as mandated by Revised Code
Section 4121, 122(D). The issue has arisen as to whether
or not this joint committee is & public body as defined
in Revised Code Section 121.22.

Therefore, we are requesting your opinion as to whether
or not the Internal Security Committee is a public body
under the guidelines established in Revised Code
Section 121.22.

Further, we request your opinion based upon your
answer to the above question to what extent the actions
of the Internal Security Committee come under the
mandates of Section 121.22.

R.C. 121.22, popularly known as the "sunshine law", provides in part as follows:

(B) As used in this section:

(1) "Public body" means any board, commission,
committee, or similar deecision-making body of a
state agency, institution or authority, and any
legislative authority or board, commission,
committee, agency, authority, or similar decision-
making body of any county, township, municipal
corporation, school distriet, or other political
subdivision or local publie institution.

(C) Al meetings of any public body are declared to be
public meetings open to the publie at all times.

Its sweeping scope notwithstanding, the foregoing definition has presented
certain difficulties. Most notably, problems have arisen in determining whether a
particular agency or institation is governmental in nature and whether a particular
board or committee is a decision-making body.

In 1976 Op. Att'y Gen. No.76-062, I concluded that the board of trustees of a
Comprehensive Mental Health Center did not constitute a public bedy for purposes
of R.C. 121.22. In so concluding, I observed that the center was a privately created
non-profit corporation the powers of which were defined not by statute but by its
articles of incorporation. In addition, I noted that the trustees of the center
possessed none of the characteristics commonly associated with public officials.
Thus, the board did not fall within the purview of the statute as expressed in its
introductory provision, which calls for a liberal construction requiring "publie
officials to take official action . .. only in open meetings."

The Internal Security Committee, however, is on a significantly different
footing from the board considered in Op. No. 76-062, supra. An examination of the
nature and composition of the committee reveals that it is possessed of none of the
characteristics that I found determinative of private status in the case of a
community mental health center.

R.C. 4121.122, which creates the Internal Security Committee, provides in part
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as follows:

(D) The commission and the administrator shall appoint
a six-member internal security committee composed of
three commission employees appointed by the commis-
sion. The administrator shall supply to the committee
the services of trained investigative personnel and
clerical assistance necessary to the committee's duties.
The committee shall investigate all claims or cases of
criminal violations, abuse of office, or misconduct on
the part of bureau or commission employees and shall
conduct a program of random review of the processing
of workers' compensation claims.

The committee shall deliver to the administrator, the
industrial commission, or the governor, any case for
which remedial action is necessary. The committee
shall maintain a public record of its activities, insuring
that the rights of innocent parties are protected, and,
once every six months shall repurt to the governor, the
general assembly, the administrator, and industrial
commission, the committee's findings, and the correc-
tive actions subsequently taken in cases considered by
the committee.

Thus, the Internal Security Committee is a statutorily created committee of
the Industrial Commission and the Bureau of Workers' Compensation. Both the
commission and the bureau are governmental agencies. The committee thus
qualifies as 2 "committee . . . of a state agency. . ."

The only remaining issue to be considered is whether the committee is, in
fact, a decision-making body.

The Internal Security Committee does not occupy the status of a subordinate
agency or committee, the only function of which is to make reeommendations to its
parent organization. Such an advisor; committee, it might be argued, does not
qualify as a decision-making body in the strict sense of the term. But ef. Palm
Beach v. Gradison, 296 So. 2d 473 (Fla. 1974)(the provisions of an open-meeting
statute substantially similar to R.C. 121.22 was held to apply to meetings of a
citizens' planning committee that was appointed by a town counecil); Catheart v.
Andersen, 10 Wash. App. 429, 517 P. 2d 980 (1974) (open meeting statute held
applicable to all committee meetings of a university board of trustees)., Although
the status o. such advisory committees under R.C. 121.22 is problematie, the issue
need not be considered in the present analysis. The Internal Security Committee,
even though comprised of appointees of the Bureau of Workers' Compensation and
the Industrial Commission, is more than an informal advisory committee. It is a
statutorily created, independent entity that performs expressly defined duties of an
ongoing nature. As such, it differs fundamentally from an informal, ad-hoe
committee created by and for the convenience of a parent body.

It is true that the decisions made by the committee involve little more than
the investigation of commission and bureau personnel. It is not, for instance,
authorized to take final disciplinary action with respect to the subjects of the
investigations that it conducts, There is, however, nothing in the language of R.C.
121.22 that would suggest that the scope of the statute is limited to entities
authorized to render final decisions of the type that fundamentally affect the
rights of individuals. The decisions made by the committee, however provisional or
removed from the rights of the parties involved are, nonetheless, decisions. I must,
therefore, conclude that the Internal Security Committee is a decision-making body
as that term is used in R.C. 121.22.

Finally, it should be noted that since the members of the committee are
vested with statutory authority, they exercise certain sovereign powers that
establish them as public officers. See, Herbert v. Ferguson, 142 Ohio St. 496, 501
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(1944). Since R.C. 121.22 must be liberally construed to require public of?icers to
conduet official business in open-meetings, the inclusion of the Internal :zeurity
Committee within the terms of the statute is entirely appropriate.

The fact that the committee is a public body for purposes of R.C. 121.22 does
not, however, mean that all of its deliberations must categorically be conducted
operly. Reflecting a legislative attempt to strike a balance between the public's
desire for access and the government's need for secrecy, R.C. 121.22 authorizes
executive sessions in several well defined instances. The committee is, of course,
free to take full advantage of such exceptions.

In answer to your question, it is my opinion and you are so advised that the
Internal Security Committee, established by the Industrial Commission and the
Bureau of Workers' Compensation pursuant to R.C. 4121.122(D), is a public body for
purposes of R.C. 121.22.

OPINION NO. 78-060
Syllabus:

A board of county commissioners has the
authority to establish a self-insurance
trust fund to protect county hospitals
from liability under R.C. 2734.02 and
339.06. These statutes in conjunctiun
with R.C. 307.85 provide the authority for
a board of county commissioners to enter
into a trust agreement whereby legal title
to the self-insurance fund is transferred
to an independent fiduciary to administer
the fund as required by federal medicare
and medicaid reimbursement programs.

To: John E. Shoop, Lake County Pros. Atty., Painesville, Ohio
By: William J. Brown, Attorney General, November 16, 1978

I have before me your request for my opinion regarding
the following question:

The Lake County Commissioners on behalf of
the Lake County Memorial Hospitals would
like to establish a self-insurance trust
fund to protect against potential
hospital liability. Associated with the
self-insurance trust fund are Medicare
requirements that the trust fund be
administered by an independent fiduciary
such as a bank or a trust company.

* * * *

Therefore, I respectfully request an
opinion from your office to the following
question:

Can legal title of public funds be turned
over to an independent fiduciary
(trustee), to be secured in a manner
provided by Section 135.18 of the Ohio
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Revised Code, to provide a self-insurance
trust fund?

In 1976 the Ohio General Assembly passed the Court of
Claims Act and thereby waived the state's defense of sovereign
immunity. R.C. 2743.02(B) specifically "waives immunity from
liability of all hospitals owned or operated by one or more
political subdivisions." R.C. 2743.02(C) further provides
that "[alny hospital . . . may purchase liability insurance
covering its operators and activities and 1its agents,
employees, nurses, interns, residents, staff, and members of
the governing board and committees . . ." The language of the
section does not expressly authorize the establishment of a
self-insurance trust fund, but R.C. 2743.02(C) does specify
procedures and requirements for obtaining insurance coverage
in the following language:

Any hospital electing to indemnify such
persons, or to agree to so indemnify,
shall reserve such funds as are necessary
in the exercise of sound and prudent
actuarial judgment, to cover such
potential expense fees, damage, loss, or
other liability . . . This authority is in
addition to any authorization otherwise
provided or permitted by law.

Consequently, the express provision of R.C. 2743.02 authorizes
the establishment of a self-insurance fund,- There is,
however, no express statutory authority to create or enter
into a trust agreement, whereby an independent trustee would
be needed to manage and have legal title to such funds.

Without express statutory authority to enter into such an
agreement county commissioners may do so only if the authority
to enter into an insurance trust agreement is necessarily
implied from relevant statutory provisions. State, ex rel.
Clarke v. Coak, 103 Ohio St. 465 (1921); State ex rel. Locher
v. Menning, 95 Ohio St. 97 (1916); Gorman v. Heuck, 41 Ohio
App. 453 (1931); 1975 Op. Att'y Gen. No. 75-070.

R.C. Chapter 339 sets forth the statutory foundation for
the establishment of hospitals under the direction of boards
of county commissioners. Under the provisions of this chapter
the actual control and management of these hospitals is given
to an appointed board of county hospital trustees. R.C.
339.06 addresses the powers and duties of the board of county
trustees and provides in pertinent part that "[t]lhe board may
designate the amounts and forms of insurance protection to be
provided, and the board of county commissioners shall secure
such protection.” This section would certainly provide
authority for a board of county commissioners to create a
self-insurance trust. The question posed by your request,
however, pertains to the authority to transfer legal title to
such self-insurance trust funds. R.C. 339.08 provides for the
establishment of a hospital trust fund but not for purposes of
self-insurance. The county hospital trustees are given the
authority to become successor trustees for property given to
the county hospital. The authority to transfer funds to an
independent fiduciary as trustee could not be necessarily
implied from this section. Furthermore, I am unaware of any
statutory authorization for a county hospital to transfer
legal title to funds to an independent fiduciary for purposes
of self-insurance.
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The provisions of R.C. 307.85, however, as discussed in
1971 Op. Att'y Gen. No. 71-092 and in 1977 Op. Att'y Gen. No.
77-025 may, under circumstances, provide that authority. R.C.
307.85 permits counties to take actions necessary to qualify
for participation in federal programs. The section provides
as follows:

(A) The board of county commissioners of
any county may participate 1in, give
financial assistance to, and cooperate
with other agencies or organizations,
either private or governmental, in
establishing and operating any federal
program enacted by the congress of the
United States, and for such purpose may
adopt any procedures and take any action
not prohibited by the constitution of Ohio
nor in conflict with the laws of this
state.

This section, as construed by the above cited Opinions of this
office, authorizes a board of county commissioners to perform
acts not otherwise statutorily authorized where the
performance of the act 1is reasonably related to the
establishment and operation of a program created by federal
law.

In your request letter you indicate that the Medicare
program has several requirements for administration of a self~-
insurance program. The Medicare program is designated to give
reimbursement to hospitals for costs necessarily incurred to
provide protection against malpractice and comprehensive
general liability. The Medicare and Medicaid Guide (CCH) sets
forth the types of self-insurance coverage which may be
reimbursed under the plan.

The conditions for Medicare reimbursement
stated below are exclusively for provider
malpractice 1liability and comprehensive
general liability coverage in conjunction
with malpractice coverage or for
malpractice liability coverage only and
not for liability coverage costs such as
automobile liability, fire, theft,
workmen's compensation, or general
liability only. (1974) 1 Medicare and
Medicaid Guide (CCH) Prov. Reimb. Man.,
Part 1, §2162 (45999X~25)

The conditions applicable to a reimbursible self-
insurance plan read, in pertinent part as follows:

A. Self-Insurance Fund. - The provider
or pool establishes a fund with a
recognized independent fiduciary
such as a bank or a trust company.
The provider or pool and fiduciary
enter into a written agreement which
includes all of the following
elements:

1. General Legal Responsibility. - The
fiduciary agreement must include the
appropriate legal responsibilities
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and obligations required by State
laws.

2. Control of Fund. - The fiduciary must
have legal title to the fund and be
responsible for proper
administration and control. The
fiduciary cannot be related to the
provider either through ownership or
control as defined in Chapter 10
[15679 et: seq.)] of this manual.
Thus, the home office of a chain
organization or religious order of
which the provider is an affiliate
cannot be the fiduciary. In
addition, investments which may be
made by the fiduciary from the fund
are limited to those approved under
State law governing the use of such
fund; notwithstanding this, loans by
the fiduciary from the fund to the
provider or persons related to the
provider are not permitted . . .
[1974] 1 Medicare and Medicaid Gu1de
(CCH) Prov. Reimb. Man., Part I
§2162.7, (15999X-32}.

Pursuant to these requirements, the establishment of a
self-insurance trust fund requiring the transfer of legal
title of such funds to the trustee is a requirement reasonably
related to participation in the federal program. I am,
therefore, of the opinion that the provisions of R,L. 307.85
in conjunction with R.C. 339,06 provides the requisite
authority to the board of county commissioners to enter into a
self-insurance trust agreement with an appropriate hank or
trust company.

It must be noted, however, that the grant of authority
under R.C. 307.85 is made contingent on the fact that the act
cortemplated not be "prohibited by the Constitution of Ohio
nor in conflict with the laws of this state." I am unaware of
any provisions of the Ohio Constitution or laws of this state
which would be in conflict with the establishment of a self-
insurance trust fund or the transfer of legal title to such a
fund to an appropriate bank or trust company.

At this point reference must be made to R.C. 339.06 where
it is stated that:

[tl1he board may deposit funds not needed
for immediate expenses in interest
bearing or noninterest bearing accounts,
Such banks or trust companies shall
furnish security for all such deposits,
whether interest bearing or noninterest
bearing, to the extent and in the manner
provided in section 135.18 of the Pevised
Code, but no such deposit shall otherwise
be subject to the provisions of section
135.01 to 135.21, inclusive, of the
Revised Code. (Emphasis added.)

Implicit in your question is the assumption that the transfer
of funds to an independent fiduciary falls under the category
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of a deposit of funds "not needed for immediate expenses,"
thereby requiring security for the repayment of such deposits
as set forth in R.C. 135.18. It could be argued that insurance
costs, either in the form of premium payments on a commercial
policy or a lump sum transfer to a self-insurance fund
trustee, represent an operating expense of the institution
thus eliminating the requirement of compliance with R.C.
135.18. As this issue is not raised in your opinion request,
however, further discussion is unnecessary.

Accordingly, it is my opinion and you are so advised that
a board of county commissioners has the authority to establish
a self-insurance trust fund to protect county hospitals from
liability under R.C, 2734.02 and 339,06. These statutes in
conjunction with R.C. 307.85 provide the authority for a board
of county commissioners to enter into a trust agreement
whereby legal title to the self-insurance fund is transferred
to an independent fiduciary to administer the fund as required
by federal medicare and medicaid reimbursement programs.

OPINION NO. 78-061

Syllabus:

A city board of education may lawfully refuse to econtribute to & municipal
civil service commission which has billed the board of education pursuant to R.C.
124.54. Furthermore, the ratio referred to in Section 124.54 merely places a
maximum on the amount a board of education may contribute, but a city board of
eduction may, in its diseretion, appropriate a lesser amount than is provided in that
section.

To: Peter R. Seibel, Defiance County Pros. Atty., Defiance, Ohio
By: William J. Brown, Attorney General, December 20, 1578

I have before me your request for an opinion regarding R.C. 124.54. That
section provides: 0

Where municipal civil service commissions act for city
school districts of the cities for which they are
appointed, the boards of education of such eity sechool
district may, by resolution, appropriate each year, to be
paid into the treasury of such city, a sum sufficient to
meet the portion of the board of education's cost of
civil service administration as determined by the ratio
of the number of employees of such board in the
classified service to the entire number of employees in
the classified service in all political divisions agmin-
istered by such commission.

Specifically, you have asked the following questions:

1. Is it mandatory under R.C. 124.54, that a city
board of education contribute to the cost of
administration of a municipal ecivil service
commission?

2. Is the ratio referred to in R.C. 124.54 the only
permissable contribution the municipal civil ser-
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vice commission can receive, or may it accept a
lesser amount from the city board of education?

The primary and paramount rule in the interpretation and construction of
statutes is to determine and give effect to the intention of the General Assembly.
Toledo v. Publie Utilities Commission, 135 Ohio St. 57 (1939). In R.C. 124.54, the
legislature has stated that a city board of education "may" contribute & sum
sufficient to meet the portion of the board of education's cost of civil serviec
administration.

The statutory use of the word "may" is generally construed to make the
provision in which it is contained optional, permissive, or diseretionary, Dennison v.
Dennison, 165 Ohio St. 146 (1956), at least where there is nothing in the language or
in the sense or policy of the provision to require an unusual interpretation, State,
ex rel. John Tague Post, v. Klinger, 114 Ohio St. 212 (1926).

The rule that a statute which speaks in terms of "may" is permissive is a
qualified one. The word "may" sometimes requires & mandatory cons*ruction, as
where the sense of the entire statute under consideration requires such. Sun Oil
Co. v. Ohio Turnpike Comm., 57 Ohio Ops. 199 (C.P. 1954). Whether it is to be so
read depends upon a fair construction of the statute. Stanton v. Frankel Bros.
Realty Co., 117 Chio St. 345 (1927). It has been stated that such construction will
never be invoked except when it is necessary in order to give effect to the clear
policy and intention of the legislature to impose a positive and absolute duty.
Roetlinger v. Cincinnati, 16 Ohio App. 273 (1922).

The word "may" will not be given the meaning of "shall" or "must" where it is
apparent from the whole section or statute that such was not the legislative
intention. Osborn v, Lidy, 51'Chio St. 90 (1894).

Mun:zipal Civil Service Commissions are established pursuant to R.C. 124.40,
which section provides, in pertinent part, as follows:

(A} The mayor or other chief appointing authority of
each city in the state shall appoint three persons . . .
who shall constitute the municipal ecivil service
commission of such city and of the city school district
and ecity health distriet in which such city is located.

. . The municipal civil service ecommission shall
exercise all other powers and perform all other duties
with respect to the civil service of such ecity, city
school district, and city health district, as preseribed in
this chapter and conferred upon the director of adminis-
trative services and the state personnel board of review
with respact to the civil service of the state. . . The
expenses and salaries of a municipal civil service
commission shall be determined by the legislative
authority of the city and a sufficient sum of money
shall be appropriated each year to ecarry out this
chapter in the city. . .(Emphasis added.)

Thus, the legislative authority of the city has the clear responsibility to provide
nsufficient" funds so that the municipal civil service commission can exercise its
powers and duties under this seetion. It follows that such civil service commissions
look primarily to that legislative authority for their funds, and not to the city
school distriet or eity health distriet for which it also acts.

Thus, the legislature has not expressed a clear policy and intention to impose
a positive and absolute duty upon a board of education of a eity school district to
contribute to the cost of administration of such municipal ecivil service
commissions. Therefore the word "may" as used in R.C. 124,54, should be given its
general construction of making the provision optional rather than mandatory.
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It being optional whether a city board of education contributes at all to the
cost of administration of a municipal eivil service commission, it follows that the
board has similar disceretion in deciding whether it will contribute the maximum
share outlined by the ratio formula suggested in R.C. 124.54.

As that section alone empowers a board of education to make such
contribution, that board is empowered to contribute only to the maximum specified
in the ratio formula. It can not exceed that amount. However, it can, at its
diseretion, resolve to appropriate any amount inclusive of the statutory extremes
of no contribution at all and the maximum contribution based on a ratio outlined in
the statute.

Thus, it is my opinion, and you are so advised that a eity board of education
may lawfully refuse to contribute to a municipal eivil service commission which has
billed the board of eduecation pursuant to R.C. 124.54. Furthermore, the ratio
referred to in Section 124.54 merely.places a maximum on the amount a board of
education may contribute, but a city board of eduction may, in its discretion,
appropriate a lesser amount than is provided in that seetion.

OPINION NO. 78-062

Syllabus:

The term "practitioner" as defined in R.C. 3719.01(BB) and R.C. 4729.02(H)
includes persons exempt under R.C. 4731.36 from the provisions of R.C. Chapter
4731. An Ohio pharmacist may, therefore, fill an order for drugs issued by a person
enumerated within R.C. 4731.36.

To: Franklin Z. Wickham, Executive Director, State Board of Pharmacy,
Columbus, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion as to whether an Ohio
pharmacist may legally fill a prescription written by a practitioner who falls within
the exemptions set forth in R.C. 4731.36.

Your request necessitates an analysis of the definitions of several terms used
in R.C. Chapter 4729, which regulates the pharmacy profession, and R.C. Chapier
3719, which regulates the possession and sale of dangerous drugs and controlled
substances. The term "prescription" is defined, for the purposes of R.C. Chapter
3719, in R.C. 3719.01(CC) as follows:

"Prescription” means a written or oral order for a
controlled substance for the use of a particular person
or a particular animal given by a practitioner in the
course of professional practices and in accordance with
the regulations promalgated by the Director of the
United States drug enforcement administration,
pursuant to the federal drug abuse control laws.

For the purposes of R.C. Chapter 4729, a prescription "means an order for drugs or
combinations or mixtures thereof, written or signed by a praectitioner or
transmitted by a practitioner to a pharmacist by word of mouth, telephone,
telegraph, or other means of communication and recorded in writing by the
pharmaecist." R.C. 4729.02(G) While the definitions of prescription vary, the
significant common feature is that a prescription must be issued by a practitioner.
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For the purposes of R.C. Chapter 3719, practitioner "means a person who is
licensed pursuant to Chapter 4715 [dentists], 4731 [physicians and limited
practitioners], or 4741 [veterinarians] of the Revised Code and authorized by law
to write prescriptions for drugs or dangerous drugs." R.C. 3719.01(BB). The
definition of practitioner set forth in R.C. 4729.04(4) does not differ in any
material respeet from that set forth in R.C. 3719.01(BB).

A careful reading of these definitional provisions requires one to conclude
that in order for an order for drugs to meet the definition of a preseription under
Ohio law the order must be issued by a person licensed pursuant to R.C. Chapters
4715, 4731 or 4741, and authorized by law to write prescriptions for drugs. The issue
presented by your question, therefore, is whether those persons exempted from the
licensing requirements of R.C. Chapter 473]1, by R.C. 4731.36, are nevertheless
"icensed" for purposes of the statutory definition of "practitioner". R.C. 473L36
provides in pertinent part as follows:

[R.C. 473101 to 4731.47, inclusive] shall not apply to a
commissioned medical officer of the United States
army, navy, or marine hospital service in the discharge
of his professional duties, or to a regularly qualified
dentist when engaged exclusively in the practice of
dentistry, or when administering anaesthetics, or a
physician or surgeon residing in another state or
territory who is a legal practitioner of medicine or
surgery therein, when in consultation with a regular
practitioner of this state; nor shall such sections apply
to a physician or surgeon residing on the border of a
neighboring state and authorized under the laws thereof
to practice medicine and surgery therein, whose
practice extends within the limits of this state;
provided equal rights and privilegs are accorded by such
neighboring state to the physicians and surgeons
residing on the border of this state contiguous to such
neighboring state.

Since the persons enumerated in R.C. 4731.36 are exempt from the provisions
of R.C. Chapter 4731, such persons may practice medicine or surgery within this
state without a certificate from the state medical board. Since the practice of
medicine, which is defined in R.C. 4731.34, includes preseribing drugs, it is
reascnanie to conclude that these persons are authorized to prescribe drugs in Ohio.
As indicated previously, however, whether an order for drugs constitutes a
praseription under Ohio law depends in part upon a two-fold test of the authority of
the person issuing the order. The person issuing the order must be both authorized
by law to write prescriptions and licensed pursuant to R.C. Chapters 4715, 4731 or
4741,

The intent of the General Assembly in enacting this latter requirement is not
clear since the term "licensed" is subject to differing interpretations. The term
"license" generally means the permission granted by some competent authority to
do some act which would otherwise be illegal. State ex rel Zugravu v. O'Brien, 130
Ohio St. 23 (1935); Shady Acres Nursing Home, Ine. v. Canary, 29 Ohio App.2d 47
(Franklin County 1973). The same term may, however, be used in a more specific
sense in which it refers to the certificate or the document which represents the
permission granted. See, Aldrich v. City of Syracuse, 236 N.Y.S. 614, 134 Misc. 698
(1925). This distinction is significant to the issue you present. If the requirement
that a person be licensed pursuant to R.C. Chapter 4731 is interpreted in
accordance with the general meaning of the term "license," the persons enumerated
in R.C. 4731.36 meet the definition of "practitioner" since they are permited to
practice medicine and surgery within this state. If, however, the more specific
interpretation is applicable, then, such persons do not fall within the definition
since they lack a proper certificate.

Pursuant to R.C. 1.47, it is presumed that in enacting a statute, the General



2-155 1978 OPINIONS OAG 78-063

Assembly intended a just and reasonable result. Since, by exempting the persons
enumerated in R.C. 4731.36 from the provisions of R.C. Chapter 4731, the General
Assembly has given them permission to preseribe drugs in this state, it is not
reasonable to conclude that the General Assembly intended that their orders for
drugs would not constitute prescriptions under Ohio law., For this reason, it is my
opinion that the phrase "licensed" as used in the statutory definition of a
"oractitioner” set forth in R.C. 3719.01(BB) and R.C. 4729.02(H), encompasses all
persons who are permitted to practice medicine or surgery under the laws of this
state.

Two qualifications must be noted, however. First, the intent of the General
Assembly in using the term licensed may vary depending upon the context. My
analysis of this term has significance only for those statutes expressly noted.
Second, the sale of drugs by a pharmaeist is also regulated by federal law. See eg.,
"Federal Food, Drug and Cosmetic Act,”" 52 Stat. 1040, (1938), 21 U.S.C. §30], as
amended. My opinion as to the validity of a prescription under Ohio law does not
relieve a pharmacist of his duty to comply with an obligation, restriction or
regulation imposed by federal law.

In specific answer to vour question, it is my opinion and you are so advised
that the term "practitioner" as defined in R.C. 3719.01(BB) and R.C. 4729.02(H)
includes persons exempt under R.C. 4731.36 from the provisions of R.C. Chapter
4731. An Ohio pharmacist may, therefore, fill an order for drugs issued by a person
enumerated within R.C. 4731.36.

OPINION NO. 78-063

Syllabus:

1. A county coroner who testifies in a
county other than the county in which he
holds office, as to observations made in
his official capacity, is entitled to
witness fees prescribed by R.C. 2335.06
and R.C. 2335.08.

2. A county coroner who testifies in a
county other than the county in which he
holds office, as to observations made in
his official capacity, is not entitled to
expert witness fees.

To: Roger R. Ingraham, Medina County Pros. Atty., Medina, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion, which reads
as follows:

Ohio Revised Code Sections 2235.06 and
2335.08 provide for the compensation of
witnesses in civil and criminal cases
respectively. The rate of compensation is
twelve (12) dollars per day for a full
day's attendance and six (6) dollars per
day for one-half day's attendance.
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A question has been raised concerning the
fee due a County Coroner who testifies for
the State in a criminal case. 1Is a County
Coroner, who testifies by deposition in a
county other than the county in which he
holds office, as to observations made in
his official capacity in a criminal case,
entitled only to those witness fees
prescribed in *h~ above-mentioned Revised
Code sections, ~r may he demand and
receive witness :2es as are deemed just
and proper for an expert witness? If the
County Coroner can command compensation
as an expert witness, who is responsible
for payment of such a fee and from what
source shall it come?

R.C. 2335.06(A) sets the amount of fees as follows:

Each witness in civil cases shall receive
the following fees:

(A) Twelve dollars for each full day's
attendance and six dollars for each half
day's attendance as a court of record,
mayor 's court, or before a person
authorized to take depositions, to be
taxed in the bill of costs. Each witness
shall also receive ten cents for each mile
necessarily traveled to and from his place
of residence to the place of giving his
testimony, to be taxed in the bill of
costs. :

R.C. 2335.08 provides, in pertinent part, as follows:

Each witness attending, under
recognizance or subpoena issued by order
of the prosecuting attorney or defendant,
before the grand jury or any court of
record, in criminal causes, shall be
allowed the same fees as provided by
section 2335.06 of the Revised Code 1in
civil causes . . .

R.C. 307.52 provides for payment of fees to expert
witnesses wupon application of the prosecuting attorney.
Payment of fees pursuant to that section requires approval of
both the court and the board of county commissioners.

An answer to your request first reguires a consideration
of whether or not county officials are entitled to witness
fees.

Both R.C., 2335.06 and R.C. 2335.08 allow certain fees to
"each witness." Neither section makes a distinction between
witnesses who are public officials and witnesses who are not.
An examination of the Revised Code reveals no statutory
prohibition against county officials collecting such fees. In
the absence of any such prohibition, the general rules set
forth in State, ex rel. Shaffer, v. Cole, 132 Ohio St. 338
(1937), applies. In that case, the Supreme Court determined
that:
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In approaching this problem it is helpful
to remembe: thez general rule that when a
public officer, in the discharge of his
official du:iies, 1is not required to be
present in person upon the trial of a
particular =ase, he is entitled to the
same fees as any private person if he is
called as ~ witness therein.

The word "required" has been interpreted to mean only
those officers, such as the sheriff or the clerk of courts,
who are under a statutory duty to attend all sessions of the
court. See, 1941 Op. Att'y Gen. No. 3854, p. 438-445; 1955 Op.
Att'y Gen. No. 5677, p. 409-418. Because a county coroner who
testifies for the State in a criminal case in a foreign county
is not an officer who is "required to be present in person upon
the trial of a particular case," it is my opinion that such an
officer is entitled to the fees prescribed by R.C. 2335.06 and
R.C. 2335.08, supra.

The question as to whether the county coroner may demand
and receive his witness fee is separate and distinct from the
question of his right to retain it for his own use. However,
the ultimate disposition of the statutory witness fees paid to
a public officer is not raised by your guestion, and therefore
not considered.

The second part of yvour question concerns whether or not
the county coroner may demand and receive expert witness fees
when testifying in a county other than the county in which he
holds office.

In 1955 Op. Att'y Gen. No. 5677, p. 409, one of my
predecessors was faced with a simiar question. That opinion
considered the issue of whether Dr. B., then Superintendent of
the Lima State Hospital for the Criminally Insane, couid
demand and receive expert witness fees for his testimony in a
criminal case. Dr. B., a court appointed psychiatrist,
testified as to the defendant's sanity. My presecessor
concluded that:

It is my opinion that the fact of state
employment alone does not prevent Dr. B.
from receiving a fee. So long as he is
not testifying as to a matter within the
scope of his official duties, he stards in
the same position as any other e pert
witness appointed wunder the statute.
Section 2945,40, Revised Code, provides
that when the present sanity of a
defendant 1is in question he may be
referred to the Lima State Hospital for
observation. In such a case I do not
believe that Dr. B. would be entitled to
an expert's fee for testifying as to the
results of his official observation. But
when he is appointed only in his capacity
as a qualified physician, there is no
reason why ¢the fee should not bhe paid
simply because he happens to be a state
employee. (emphasis added)
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While Dr. B. testified only in his private capacity as a
qualified physician, it is clear from the information you have
provided that the county coroner is to testify as to
observations made in his official capacity. Moreover, the
information which the coroner is to provide in his testimony
was gathered in his official capacity. Accordingly, under the
test set out in the 1955 opinion, supra, the corcner would not
be entitled to expert witness fees as his testimony would
concern observations made and information gathered in the
scope of his official duties.

Therefore, in specific answer to your question, it is my
opinion and you are so advised that:

1. A county coroner who testified in a
county other than the county in which he
holds office, as to observations made in
his official capacity, is entitled to
witness fees prescribed by R.C. 2335.06
and R.C. 2335.08.

2. A county coroner who testifies in a
county other than the county in which he
holds office, as to observations made in
his official capacity, is not entitled to
expert witness fees.

OPINION NO. 78-064

Syllabus:

Pursuant to R.C. 350L17, a board of county
commissioners is authorized to procure insurance to
protect members of the board of elections from liability
arising from the excercise of their offical duties.
However, the determination of whether such insurance
is a "necessary and proper" expense of the board of
elections is within the sound discretion of the board of
county commissioners.

To: Ted W. Brown, Secretary of State, Columbus, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion which raises the following
question:

Is the premium cost for insurance for members of
Boards of Elections, protecting them against liability
arising from the performance of their offical duties a
"necessary and proper" expense of the Board under
Section 3501.17 of the Revised Code?

R.C. 3501.17 provides, in pertinent part, as follows:
The expenses of the board of elections shall be paid

from the county treasury, in pursuance of appropria-
tions by the board of county commissioners, in same
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manner as other county expenses are made. If the
board of county commissioners fails to appropriate an
amount sufficient to provide for the necessary and
proper expenses of the board, such board may apply to
the court of common pleas within the county, which
shall fix the amount necessary to be appropriated and
such amount shall be appropriated. . . .

Such board may apply to the court of common
pleas within the county, which shall fix the amount
necessary to be appropriated and such amount shall be
appropriated. . . .

The entire compensation of the members of the
board of elections and of the clerk, deputy clerk, and
other assistants and employees in the board's

offices . . . shall be paid in the same manner as
other county expenses are paid . . . (Emphasis
added.)

The compensation of members of the board of elections is determined by the
population of the county in accordance with R.C. 3501.12. R.C. 3501141 specifically
allows the board of elections to purchase health and hospitalization insurance, and
when so purchased, the county commissioners are required to pay the premiums.
However, there is no specifie statutory authorization for the purchase of the type
of insurance which you describe.

Am. Sen. Bill No. 423, which became effective on May 2, 1978, added the
following language to R.C. 307.441:

(E) The board of county commissioners of each county
may procure a policy or policies of insurance insuring
any county employee against liability arising from the
performance o{ his offical duties . . . (Emphasis
added.)

The section specifically lists those county officals for whom the commissioners
may purchase such insurance. Included are the recorder, treasurer, coroner,
engineer, prosecuting attorney, auditor, sheriff, as well as the county
commissioners themselves. However, no mention is made of the members of the
Board of Elections, and under the maxim of statutory construction, expressio unius
est exclusio alterius (the mention of one thing implies the exclusion of another) it
must be presumed that thie General Assembly did not intend to grant to county
commissioners the authority to purchase such insurance for board members unless
they can be said to be "ecounty employees.”

Members of the various boards of elections are appointed to four year terms
by the Secretary of State. R.C. 3501.06. The duties of the board members are set
forth by statute in R.C. 350L.1l. The members are required to take an oath office.
R.C. 3501.08. Accordingly, the Supreme Court specifically held that a member of
the board of elections is an officer, and not an employee. State, ex rel Milburn, v.
Pethel, 153 Ohio St. 1 (1950). In fact, the implication of Pethel is that board
members are state officers rather than county officers. See also, 1968 Ops. Att'y
Gen. No. 68-105. 1971 Ops. Att'y Gen. No. 71-085. Therefore, R.C. 307.44], as
amended by Am. Sen. Bill No. 423 offers no authority whatsoever for the purchase
of the liability insurance you describe for members of boards of election. If any
authority exists for such an expenditure, it must be found in the "necessary and
proper" clause of R.C. 350117, supra.

The "necessary and proper" clause of R.C. 350117 has not been the subject of
much litigation. In State, ex rel. Ball, v. Board of County Commissioners, 159 Ohio
St. (1943) it was held that the provision of R.C. 350117, which requires the county
commissioners to pay amounts found necessary by the court of common pleas, is
manditory. Nevertheless, there was no discussion of what is "necessary and
proper," since the expenditure involved was required to carry out a statutory
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mandate. Moreover, while there have been previous opinions of this office on the
"necessary and proper" clause, none has really analyzed the language with any
refinement. It is clear that expenses required to fulfill a statutory duty of the
board are "necessary and proper." Beyond those expenses, the system contemplated
by R.C. 3501.17 depends largely upon the discretion of county commissioners, and
ultimately upon the decision of the common pleas court. If the county
commissioners determine that such premiums are "necessary and proper" they are
authorized to make such payment. However, as such a determination is within the
sound diseretion of the commissioners, they can not be forced to procure such
insurance unless ordered to do so by the court of common pleas.

Accordingly, it is my opinion, and you are so advised that:

Pursuant to R.C. 350L17, a board of county
commissicners is authorized to procure insurance to
protect members of the board of elections from liability
arising from the excercise of their offical duties.
However, the determination of whether such insurance
is a "necessary and proper" expense of the board of
elections is within the scund discretion of the board of
county commissioners.

OPINION NO. 78-065

Syllabus:

"Pieck up" payments made to the State Teachers' Retirement System by an
employer on behalf of an employee are not included in adjusted gross income and
are accordingly not subject to the Ohio personal income tax.

To: James L. Sublett, Executive Director, State Teachers Retirement System
of Ohio, Columbus, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion in which you ask whether
employee contributions to the State Teachers Retirement System (STRS) "picked
up" by the employer constitute taxable income to such employees for the purpose
of the Ohio income tax.

In 1978 Op. Att'y Gen. No, 78-049, I concluded that "an employer is permitted
to 'piek up' part or all of the teacher contributions required to be made to the State
Teachers Retirement System pursuant to R.C. 3307.5l." However, that opinion did
not diseuss the effect of such payments upon the employee for the purpose of the
Ohio income tax. Therefore, it is necessary to analyze R.C. Chapter 5747, which
establishes the Ohio personal income tax.

R.C. 5747.02 imposes the Ohio personal income tax upon individuals based on
their adjusted gross income. R.C. 5747.0l{A) states that "adjusted gross income" is
adjusted gross as defined in the Internal Revenue Code of 1954 (hereinafter "code")
with certain modifications irrelevant to this discussion. If "pick up" payments are
to be considered adjusted gross income for the purpose of R.C. 5747.02, they must
also be includible in adjusted grosss income pursuant to the Code.

In Rev. Rul. 77-462, the Internal Revenue Serice declared that when an
employer-school distriet assumes and pays required teacher contributions to a
pension plan, qualified under §§401 and 501 of the Code, such payment would not be
included as income to the employee until distribution of the benefits upon
retirement of termination, pursuant to Code §402(a). Because such payments are
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not income at the time they are made for the purpose of the federal income tax,
they are not includible in an individual's adjusted gross income for the purpose of
the Ohio personal income tax. Therefore, I conclude that "pick up" payments made
to the State Teachers' Retirement System by an employer on behalf of an employee
are not included in adjusted gross income of the employee and are aceordingly not
subject to the Ohio personal income tax.

Therefore, it is my opinion, and you are so advised, that "piek up" payments
made to the State Teachers' Retirement System by an employer on behalf of an
employee are not included in adjusted gross income and are accordingly not subject
to the Ohio personal income tax.

OPINION NO. 78-066
Syllabus:

Legal title to stock of a professional association may be held by a trustee of a
qualified pension or profit sharing plan, licensed to render the same professional
service as that for which such association was organized, as long as equitable title
to the stock is also held by such professionals.

To: Ted W. Brown, Secretary of State, Columbus, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion which reads, in pertinent part,
as follows:

We request your opinion as to whether, under Ohijo
professional association law, legal title to stock of a
professional association can be held by a trustee of a
qualified pension or profit sharing plan for the benefit
of a licensed professional.

. Prior to the enactment of R.C. Chapter 1785 by the General Assembly in 196,
Ohio courts uniformly held that incorporation by professionals for the purpose of
carrying on a practice was forbidden under Ohio law. See, e.g., State v. Myers, 128
Ohio St. 366 (1934); Title Abstract & Trust Co. v. Dwonker, 129 Ohio St. 23 (1934);
State, ex rel. Green v. Brown, 173 Ohio St. 114 (1962); 1952 Op. Att'y Gen. No. 175];
1961 Op. Att'y Gen. No. 2495. While R.C. Chapter 1785 has, in large part, removed
this impediment, it has also placed certain conditions and restrictions upon
professional corporations. R.C. 1785.02 and 1785.05 permit only licensed
professionals to be stockholders in professional corporations. Specifically, R.C.
1785.05 provides as follows:

A professional association may issue its stock only to
persons who are duly licensed or otherwise legally
authorized to render the same professional service as
that for which the association was organized. (emphasis
addeqd)

R.C. 1785.07 imposes a similar restriction upon the sale or transfer of stock in a
professional corporation.

Your inquiry concerns whether, in light of such restrictions, a professional
association incorporated under Ohio law may transfer its shares to the trustee of a
pension or profit sharing plan and trust qualified under §§401 and 501(a) of the
Internal Revenue Code of 1954. Presumably, stock of the professional association
would be issued to the plan trustee to fund the benefits accruing to an individual
under the plan. In order to determine whether such issuance or transfers comport
with R.C. 1785.02, 1785.05 and R.C. 1785.07, it is necessary to analyze the nature of
ownership of trust property. Ownership of property held in trust is not lodged
within the trust. Rather, the legal title to the trust res is vested in the trustee. 1

January 1979 Adv. Sheets



OAG 78-067 ATTORNEY GENERAL 2-162

Bogert, Trusts and Trustees, Sl (2d ed., 1965). Equitable title is vested in the
beneficiary. Robbins v. Smith, 72 Chio St. 1 (1905); Bogert, supra, §l. Therefore,
the ownership of property held in trust is split between the legal title of the trustee
and the equitable title of the beneficiary. Accordingly, stock in a professional
association may be transferred in trust where both the trustee and the beneficiary
are "persons duly licensed or otherwise legally authorized to render the same
professional service for which the association was organized." This result has been
suggested by one commentator. See, Smith, Professional Corporations in Ohio: The
Time for Statutory Revision, 30 Ohio St.L.J. 439, 456 (1969). Moreover, Attorneys
General in Georgia and Michigan have reached the same conclusion after analyzing
professional corporation statutes similar to R.C. Chapter 1785. See, 1975 Op. Att'y
Gen. of Georgia No. 75-61; 1978 Op. Att'y Gen. of Michigan No. 5285. Where the
trustee is not such a licensed professional, stock of a professional corporation may
not be transferred to him. Such a transfer vests the legal title to the stock of a
professional association in a person not licensed to perform the professional service
for which the association was organized, in contravention of R.C. 1785.02, 1785.05
and 1785.07. Therefore, 1 conclude that legal title to stock of a professional
association may be held by a trustee of a qualified pension or profit sharing plan,
licensed to render the same professional service as that for which such association
was organized, as long as equitable title to the stock is also held by such licensed
professionals.

Therefore, it is my opinion, and you are so advised, that the legal title to
stock of a professional association may be held by a trustee of a qualified pension
and profit sharing plan, licensed to render the same professional service as that for
which such association was organized, as long as equitable title to the stock is also
held by such professionals.

OPINION NO. 78-067

Syllabus:

The Adult Parole Authority is responsible for hospital expenses of a
probationer under its supervision and control when such costs are incurred when the
probationer has been arrested and detained by a county sheriff pursuant to R.C.
2951.08.

To: Donald J. Johnson, Van Wert County Prosecutor, Van Wert, Ohio
By: William J. Brown, Attorney General, December 20, 1978

I have before me your request for my opinion which may be summarized as
follows:

A Van Wert County deputy sheriff arrested a
probationer for a violation of his probation on the order
of an officer of the Adult Parole Authority (APA)
pursuant to R.C. 2951.08. While the probationer was
being held in the county jail, he bacame ill and had to
be taken to the hospital. Upon discovering the
probationer's illness, the Adult Parole Authority
withdrew its "hold" on the probationer. Is the county
sheriff or the APA liable for the hospital expenses
incurred?

A county sheriff is required by R.C. 2935.03 to arrest persons in violation of
state statutes and municipal ordinances. However, he is not obligated to pay for
the hospital costs of all such persons. 1976 Op. Att'y Gen. No. 76-012. He is only
liable for costs incurred when such person was arrested for a violation of a state
statute.
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In the facts set forth in your letter, the probationer was detained by a deputy
sheriff pursuant to R.C. 2951.08, which provides as follows:

During a period of probation, any field officer or
probation officer may arrest the defendant without a
warrant and bring him before the judge or magistrate
before whom the cause was pending. Such arrest may
also be made by any sheriff, deputy sheriff, marshal,
deputy marshal, watchman or police officer u:pon the
written order of the chief prubation officer, if the
defendant is under the supervision of a county
department of probation, or on the warrant of the judge
or magistrate, or on the order of the adult parole
authoritv _created by section 5149.02 of the Revised
Code, if the defendant is under its supervision.
{Emphasis added)

Based upon the facts you have provided, it must be assumed that the probationer in
question was under the supervision of the APA. Otherwise, the APA officer would
not have had the authority to order the sheriff to effect his arrest. See, R.C.
2951.06.

As previously noted, a county sheriff does not necessarily become responsible
for the payment of hospitalization costs of a person he has arrested simply because
he made the arrest. Other factors must be considered in order to determine upon
whom liablilty for such costs must be placed. In the situation you pose, the arrest
was accomplished by the sheriff in compliance with an order issued by an agent of
the APA pursuant to R.C. 2951,08. The probationer was, at the time of his arrest,
under the control and supervision of the APA, R.C. 2951.06. The APA, as the
instrumentality of the state lodged with such responsibility over the probationer, is
properly chargable with the duty to pay hospitalization costs incurred during the
detention of a probationer by a county sheriff pursuant to its order.

. Accordingly, it is my opinion, and you are so advised, that the Adult Parole
Authority is responsible for hospital expenses of a probationer under its supervision
and control when such costs are incurred when the probationer has been arrested
and detained by a county sheriff pursuant to R.C. 2951.08.
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