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OPINION NO. 78-001 

Jurisdiction over criminal violations ot R.C. 3704.05 
rests with the Court ot Common Pleas, and may not be 
conferred upon an Interior court by local rule. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton. Ohio 
By: William J. Brown, Attorney General, January 6, 1978 

1 have before me your request for my opinion on the following question: 

Where a violation of Revised Code 3704.05 occurs 
within the corporate limits of a municipality, and in a 
jurisdiction where the Court of Common Pleas by local 
rule transfers all offenses other than felonies to the 
appropriate 1\lunlcipal Court, who is responsible for 
prosecuting such criminal actions? 

Presently, all offenses other than felonies which are 
committed within the corporate limits or a municipality 
are prosecuted through that Municipal Law Department. 
All felonies which are committed within the County are 
prosecuted through the E>CCice of the County Prosecutor 
In Common Pleas Court. It appears that a non-felony 
violation or 3704.05 ORC occurring within the 
corporate limits of a municipality would be without a 
forum. 

R.C. 3704.05 prohibits violations or the air pollution regulations established 
by the Director ot Environmental Protection. Criminal penalties for violation or 
R.C. 3704.05 are established In R.C. 3704.99, which provides, In pertinent part, as 
follows: 

(A) Whoever violates division (A), (8), (C), (D), (E), 
(F), or (G) of section 3704.05 ot the Revised Code shall 
be fined not more than ten thoUSilnd dollar:s • • • 

(B) Whoever violates division (H) of section 
3704.05 • • • shall be tined not more than twenty
rive thousand dollars. 

Slgnltlcantly, there Is no provision Cor Incarceration for violation of R.C. 3704.05, 
but only Cines as set forth above. 

In a recent opinion I had occasion to Cllnsider R.C. 3704.05. 1977 Op. Att'y 
Oen. No. 77-016. I concluded In that opinion that: 

• • • county prosecuting attorneys can Initiate and 
prosecute criminal actions tor violations ot R.C: 
3704.02, but are not empowered to bring !tl!U actions to 
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enforce that section. City attorneys, city solicitors, 
and city law directors are not authorized to Initiate or 
prosecute either criminal or civil actions for violations 
of R.C. 3704.05. 
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As discussed In tho Opinion, this conclusion rested In part upon an unreported case 
from the Court of Appeals in Miami County, State v. Supinger, Case No. 75 CA 9 
and 10, (App. 1975). 

The Supinger case was a prosecution brought in municipal court for violation 
of R.C. 3704.05 (0). On appeal, the deCendant argued that the municipal court 
lacked jurisdiction over the subject matter, since a violation of R.C. 3704.05 was 
not a misdemeanor. Under R.C. 1901.20 and R.C. 2931.041, the criminal jurisdiction 
of municipal courts is limited to violations of municipal ordinances and state 
misdemeanors. After consideration of R.C. 2901.02, the court concluded that the 
offense described in R.C. 3704.05 was neither a felony nor a misdemeanor, but an 
"unclassiCled offense." Therefore, the municipal court lacked jurisdiction to hear 
the action, and the conviction was reversed. Jurisdiction over a violation of R.C. 
3704.05 thus belongs to the Court of Common Pleas as a court of general criminal 
jurisdiction. See R.C. 2931.03. 

Under the local rule which you describe in your request, all "non-felony" 
offenses are transferred to the municipal court. However, under Supinger, supra, a 
municipal court lacks jurisdiction over such an offense. Thus, the Issue presented is 
whether the common pleas court has the authority to confer jurisdiction upon the 
municipal court by local rule. 

Under Ohio Const. art. IV, §1, the jurisdiction of the various courts is to be 
determined by the General Assembly. Monroeville v. Ward, 27 Ohio St.2d 197 (1971). 
While the various courts established by the General Assembly may establish local 
rules to govern their particular jurisdictions, no local rule will be effective if it is 
in conflict with a statute of general application. Grecian Gardens, Inc. v. Board of 
Liquor Control, 2 Ohio App.2d ll2 (1964). 

Since the jurisdiction of a municipal court is established by statute, any local 
rule in conflict with that statute would be ineffective. Grecian Garden, sur,ra. In 
fact, the Supreme Court, in Humphrys v. Putnam, 172 Ohio St. 456, 460 (1961, rnade 
the following observation regarding the application of its own rules. 

It is fundamental, however, that courts have only such 
jurisdiction as is conferred upon them by the 
Constitution or by the Legislature ac:!ing within its 
constitutional authority. Jurisdiction may not be 
assumed by a court by rule or by consent. 

The issue in Humghrys was whether an order of the court of appeals was a "final 
order," but the bas1c premise for the court's decision was the language cited, supra. 

Applying the rule in Humehrys to your question, it is apparent that the Court 
of Common Pleas may not relinquish its jurisdiciton over R.C. 3704.05 criminal 
prosecutions by local rule. Only the General Assembly possesses the power to so 
act. Since jurisdiction over such prosecutions is limited to the Court of Common 
Pleas, the responsibility for prosecuting alleged violations of R.C. 3704.05 rests 
with the county prosecutor. 

One further point deserves comment. The authority to prosecute for criminal 
violations of R.C. 3704.05 is specifically conferred upon the Attorney General by 
R.C. 3704.06. Such authority exists, however, only when the Director of 
Environmental Protection requests the Attorney General to prosecute. County 
Prosecutors appear to have broad discretion in this regard, since under R.C. 309.08 
the County Prosecutor may prosecute any crime comr.titted in his county and need 
not, therefore, await a request from the Director of Environmental Protection. 
See, 1977 Op. Att'y Gen. No. 77-016, p. 2-53. 
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Accordingly, It is my opinion, and you are so advised that:' 

Jurisdiction over criminal violations of R.C. · 3704.05 
rests with the Court of Common Pleas, and may not be 
conferred upon an Inferior court by local rule. 

OPINION NO. 78-002 

OAG 78-002 

Syllabus: 

Pursuant to R.C. 124.391, an appointing authority may neither promulgate a 
policy to provide cash payment for unused sick leave when an employee dies or 
resigns prior to retirement nor actually make such payment to the employee or his 
estate. 

To: Lowell S. Petersen, Ottawa County Pros. Atty., Port Clinton, Ohio 
By: William J. Brown, Attorney General, January 6, 1978 

I have before me your request for my opinion which states as follows: 

Revised Code Section 124.391 provides for cash 
payments to be made to an employee for unused sick 
leave accumulated during service, at the time of 
retirement, in accordance with the policy in effect by 
the appointing authority. That Section makes no 
specific reference to what happens to unused sick leave 
if an employee dies or resigns his job before "retire
ment" time. 

I respectfully request your opinion whether or not an 
appointing authority has power to promulgate a policy 
providing cash payment for unused sick leave on death 
of an employee or when an employee resigns prior to 
retirement. 

I also request your opinion whether or not "at the time 
of their retirement" as used in Revised Code Section 
124.391 encompasses the situation where an employee 
dies or resigns prior to retirement. 

R.C. 124.391 states in pertinent part as follows: 

All employees covered by R.C. 124.38 of the Revised 
Code but not eligible for benefits under section 124.39 
of the Revised Code, and those covered by section 
3319.141 of the Revised Code, shall at the time of their 
retirement receive pay for all or part of their unused 
sick leave to the extent consistent with the policy of 
the appointing authority in effect. 

An appointing authority may include in its policy a 
requirement that an employee have a minimum number 
of years service wi~h the unit in order to be eligible for 
a payment of unused sick leave. (Emphasis added.) 

It is apparent that the retirement of an employee constitutes a condition 
precedent to the receipt of payment for unused, accumulated sick leave. R.C. 
124.391 does not authorize an appointing authority to vary such condition by means 
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of promulgating a policy pursuant to that section. Therefore, the question to be 
answered is whether death or early resignation constitutes "retirement" for the 
purpose of R.C. 124.391. 

In 1974 Op. Att'y Gen. No. 74-044, I had occasion to discuss the meaning of 
"retirement" as used in R.C. 124.39, which concerns the payment of unused 
accumulated sick leave for state. employees. In that opinion, I stated that: 

Retirement specifically denotes the termination of 
employment after a number of years of service accord
ing to a formal procedure. To construe the statute as 
authorizing the payment of accumulated sick leave 
credit upon the mere termination of employment, would 
permit an unjustifiably broad a!?plication of the statute. 

The use of the term "retirement" in R.C. 124.39 is in pari materia with its use 
in R.C. 124.391. It cannot be said that ·death or early resignation constitute 
" • • . the termination of employment after a number of years of service 
according to a formal procedure." Accordingly, I am constrained to say that the 
phrase "at the time of their retirement" as used in R.C. 124.391 does not encompass 
a situation wh~rein an employee dies or resigns prior to his retirement. 

Therefore, it is my opinion, and you are so advised that, pursuant to R.C. 
124.391, an appointing authority may neither promulgate a policy to provide cash 
payment for unused sick leave when an employee dies or resigns prior to retirement 
nor actually make such payment to the employee or his estate. 

Syllabus: 

OPINION NO. 78-003 

A county may budget funds for its Community Mental 
Health and Retardation Board, which are raised pursuant 
to an approved levy under R.C. 5705.22, in the ensuing 
fiscal year even though a portion of those funds will be 
accumulated in the ensuing fiscal year and spent subse
quently, provided that such funds are accumulated for 
specific programs involving matching funds for that board. 

To: Edward J. Sustersic, Belmont County Pros. Atty., St. Clairsville, Ohio 
By: William J. Brown, Attorney General, January 9, 1978 

I have before me your request for my opinion regarding the Community 
Mental Health and Retardation Board in Belmont County. From information which 
you have supplied, it is my understanding that the Board would like to apply for 
"Operations Grants" from the National Institute of Mental Health. These grants 
would be in the form of matching funds over an eight-year period. Under the grant 
program, the exact breakdown of federal and local contributions is as follows: 

Year Federal Local 

I 8096 2096 
2 6596 3.596 
3 5096 .5096 
4 3.596 6.5% 
.5 3096 7096 
6 20% 80% 
7 2096 80% 
8 20% 80% 
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While current levies for the boards in each of the counties making up your joint 
county district would easily cover the local share for the first three years of the 
program, in order to cover the local share during the remaining years an 
accumulation of levy mor.ies in those first three years is required. 

Therefore, you have asked whether it would be permissible for the 
Community Mental Health and Retardation Board (hereinafter "648" Board) to 
accumulate excess monies over the first three years of the grant in order to 
provide needed funds for the balance of the grant. 

As you indicate, a similar question was addressed by one of my predecessors 
in 1966 Op. Att'y Gen. No. 66-144. That opinion reached the following conclusion: 

A board of township trustees may not accumulate the proceeds of a 
voted levy for fire protection • • • during the life of the levy, for 
expenditure at a later date. 

.' 

Support for that conclusion was taken from numerous sections of R.c. Chapter 
5705., the tax levy laws. However, the gist of those sections relied upon is 'that the 
county budget commission is not authorized to approve any budget which includes 
an appropriation which is unnecessary in the ensuing fiscal year. A succinct 
statement of the levy law on this subject is found in the following excerpt from 
1947 Op. Att'y Gen. No. 1915, p. 261, concerning R.c. 5705.34: 

The budget law contemplates that the taxing authori
ties of the respective subdivisions shall not levy taxes for 
unnecessary purposes, and this policy is particularly disclos
ed in [R.C. 5705.34] which provides that when the budget 
commission has completed its work it shall certify its action 
to the taxing authority of each subdivision and taxing unit, 
together with the county auditor's estimate of the rate of 
tax 'necessary to be levied,' and that each taxing authority 
by ordinance or resolution shall authorize the 'necessary' tax 
levies, and certify them to the county auditor. 

It, of course, is the intent of the budget law that no 
more and no less taxes be levied than necessary for the 
financial needs of the>county and its subdivisions. 

Applying this test to the situation under consideration in the 1966 opinion, that is 
the proposal of the township to accumulate funds in the ensuing fiscal year in 
order to purchase fire equipment in a subsequent year, my predecessor concluded 
that expenditure was speculative and unnecessary for the ensuing year. He thus 
concluded that the expenditure was unauthorized. 

In order to determine whether the accumulation of levy funds proposed by 
youl!' request for the 648 Board is "necessary," examination must be made of that 
Board's powers and duties. R.C. 340.03 provides, in pertinent part, as follows: 

Subject to rules and regulations of the director of 
mental health and mente.! retardation, the community 
mental health and retardation board, with respect to its area 
of jurisdiction ••• shall: 

(A) Review and evaluate community mental health 
and retardation services and facilities and submit to the 
director of mental health and mental retardation, the board 
or boards of county commissioners, and the executive 
director of the program, recommendations for reimburse
ment from state funds as authorized by section 5ll9.62 of 
the Revised Code and for the provision of needed additional 
services and facilities" with special reference to the state 
comprehensive mental health plan; 
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(B) Coordinate the tannin for communit mental 
health and retardation acillt1es, services and ro rams 
see in state reimbursement; 

C Receive, compile and transmit to the department 
of mental health and mental retardation applications for 
state reimbursement; 

(D) Promote, arrange, and implement working agree
ments with social agencies,both public and private, and with 
educational and judicial agencies; 

(Emphasis added.) 

2-6 

From the foregoing it appears that one of the primary functions of the 648 Board is 
to arrange funding, both public and private. Therefore, expenses made to secure 
those funds are "necessary expenses" given the powers and duties of the 648 Board. 

Where, as here, a county agency is empowered, in fact required, to seek out 
additional government funding for the conduct of its operations, then a budget 
which includes accumulation of monies in a current fiscal year in order to have 
sufficient monies for matching funds in subsequent fiscal years is a necessary 
expense in that current year. Unlike the situation described in 1966 Op. Att'y Gen. 
No. 66-144, the monies will be accumulated for a specific expense at a later date, 
with the ultimate sum needed readily discernible. Moreover, the net effect is to 
increase the funds available to the 648 Board without the necessity of an increase 
in county taxes. Finally, in a situation where matching funds are involved, the 
appropriation for an accumulation in the current fiscal year is in fact necessary to 
receive the federal funds in that year under the program. Therefore, the 
accumulation is, in a practical sense, a necessary expense in that year. 

Accordingly, it is my opinion, and you are so advised that: 

Syllabus: 

A county may budget funds for its Community Mental 
Health and Retardation Board, which are raised pursuant to 
an approved levy under R.C. 5705.22, in the ensuing fiscal 
year even though a portion of those funds will be 
accumulated in the ensuing fiscal year and spent subsequent
ly, provided that such funds are accumulated for specific 
program involving matching funds for that board. 

OPINION NO. 78-004 

Imprisonment of indigents is a prerequisite to the 
payment of criminal costs by the Ohio Public Defender 
Commission pursuant to R.C. 2949.12, ~ seg. and Am. 
Sub. H.B. No. 191. 

To: J. Tullis Rogers, Ohio Public Defender Commission, Columbus, Ohio 
By: William J. Brown, Attorney General, January 31, 1978 

Your request for my opinion poses the question of whether imprisonment of 
convicted indigents is a prerequisite to payment of criminal costs by the state. 

R.C. 2949.14 through 2949.19 concern the payment of costs incurred in 
criminal cases. R.C. 2949.14 requires the cler.k of a court of common pleas to 
prepare a bill of costs of prosecution upon the sentence of a person following 
conviction for a felony. In the event the costs of prosecution are not paid, the 
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clerk, pursuant to R.C. 2949.15, must cause the sheriff to levy upon the property of 
the accused to collect such costs. lf the sheriff has been unable to levy upon 
property of the convict, R.C. 2949.16 requires him to deliver a certified cost bill, 
upon which costs already paid are credited, to the person in charge of the penal 
institution were the convict is found. 

R.C. 2949.18 provides in pertinent part as follows: 

When the clerk of the court .of common pleas 
certifies on a· cost bill that execution was issued under 
2949.15 of the Revised Code, and returned by the sheriff 
"no good, chattels, lands, or tenements found whereupon 
to levy", the person in charge of the penal institution to 
which the convicted felon was sentenced shall certify 
thereon the date on which the prisoner was received at 
the institution and the fees for transportation, 
whereupon the auditor of state shall audit such cost bill 
and the fees for transportation, and issue his warrant on 
the treasurer of state for such amounts as he finds to be 
correct. (Emphasis added) 

R.C. 2949.19 mandates that: 

Upon the return of the writ against a convict 
issued under section 2949.15 of the Revised Code, if an 
amount of money has not been made sufficient for the 
payment of costs of conviction and no additional 
property is found whereon to levy, the clerk of the 
court of common pleas shall so certify to the auditor of 
state, under the seal of the court, with a statement of 
the total amount of costs, the amount paid, and the 
amount remaining unpaid • . • Such unpaid amount 
as the auditor of state finds to be correct shall be paid 
by the state to the order of such clerk. 

The above sections were altered by Am. Sub. H.B. 191 (eff. 6-30-77) which, in 
setting forth the appropriation for the Ohio Public Defender Commission for the 
current biennium, provided in §1. that: 

Notwithstanding any proVISIOns of law to the 
contrary, the Public Defender Commission shall assume 
the responsibilities of the Auditor of State with respect 
to the administration and distribution of the criminal 
costs subsidy, which has previously been appropriated to 
the Auditor of State. This provision shall not affect the 
continuing responsibility of the Auditor of State to 
exercise the audit function. 

The effect of this provision is simply to substitute -the Ohio Public Defender 
Commission for the Auditor of State as the issuer of the warrant for funds to 
reimburse the county for costs incurred in the prosecution of the convict. 

In 1942 Op. Att'y Gen. No. 4702 one of my predecessors expressed the opinion 
that, while a sentence for a felony to imprisonment is condition precedent to the 
State's liability for costs under the above sections, the timing of such sentence was 
immaterial. Specifically, that opinion addressed a situation wherein a person was 
convicted and placed upon probation by the court. Later, he was found to have 
violated the terms of his probation and sentenced to prison. In such a situation, the 
State was found to be liable for costs of the prosecution, irrespective of the 
intervening period of probation. That opinion appeared to recognize, by 
implication, that the State is not liable for costs until the convicted felon is 
sentenced to a term of imprisonment. 
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This implication leads to the correct result. R.C. 2949.18 requires that the 
person in charge of a penal institution certify upon the cost bill prepared by the 
clerk of the court of common pleas the date that the convicted felon was received 
as a condition precedent to payment of costs by the state. From this language, it 
is apparent that imprisonment is required prior to state payment of criminal costs. 

In passing, it should be noted that reimbursement for the expense of 
appointed counsel by the Ohio Public Defender Commission is not contingent upon 
imprisonment of an indigent defendant. Prior to the enactment of Am. Sub. H.B. 
N"l·. 164 (effective January 13, 1976), R.C. 2949.19 and 2941.51 provided for state 
p.ayment of the costs of court-ap!?ointed counsel. At that time, R.C. 2941.51 stated 
that such expenses were to be taxed as part of costs. R.C. 2949.19 provided the part 
of the costs remaining unpaid after execution against the property of one convicted 
and sentenced to the penitentiary were to be certified to the Auditor of State for 
payment. Am. Sub. H.B. No. 164 removed the counsel expense from those sections 
and mandated that the commission provide reimbursement for such expense 
regardless of the outcome of the trial. 

Therefore, it is my opinion, and you are so advised, that: 

Syllabus: 

Imprisonment of indigents is a prerequisite to the 
payment of criminal costs by the Ohio Public Defender 
Commisison pursuant to R.C. 2949.12, et seq. and Am. 
Sub. H.B. No. 191. 

OPINION NO. 7B-005 

1. State liquor store cash and merchandise shortages 
determined by means of an interim departmental 
audit are not claims due and payable to the state 
subject to the provisions of R.C. 115.10. Cash and 
merchandise shortages not collected by the 
Department of Liquor Control should be recovered 
by means of a civil action instituted pursuant to 
R.C. 117.10. 

2. Pursuant to R.C. 4301.16, the Department of 
Liquor Control mlly write-off unintentional mer
chandise shortages to the extent that the amount 
credited to each store annually does not exceed 
one-fortieth of one percent of each store's yearly 
gross sales. There is no statutory authority for 
the department to write-off intentional merchan
dise shortages or cash shortages of any kind. 

To: Clifford E. Reich, Dept. of Liquor Control, Columbus. Ohio 
By: William J. Brown, Attorney General, February 7, 197B 

I have before me your request for my opinion regarding the following two 
questions: 

1.) Which, if any, of the state liquor store cash and 
merchandise shortages, shown by audits for periods of 
less than one year, should legally be submitted to the 
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Auditor as claims pursuant to Section ll5.10 of the Ohio 
Revised Code? 

2.) How and when is it legally proper for the 
department to write off cash and merchandise shortages 
for state liquor stores? 

OAG 78-005 

You indicate in your letter that these questions have arisen because R.C. 
4301.16 allows a credit for merchandise ~hortages to each state liquor store of one
fortieth of one percent of the store's yearly gross sales and because of the 
appellate court decisions in Weiner v. Crouch, 120 Ohio App. 49 (1963) and In the 
Matter of Drain, 28 Ohio App. 2d 102 U970), which held that a state liquor""'S'ttre 
manager may not be held liable for shortages unless negligence is proven. 

Initially you inquire if liquor store shortages determined by means of an 
interim departmental audit can be considered a claim due and payable the state for 
the purposes of R.C. ll5.10. R.C. ll5.10, which requires that state officers and 
agents report claims in favor of the State to the Auditor of State, provides as 
follows: 

When an officer or agent of the state come:· into 
possession of a claim due and payable to th~ state, he 
shall demand payment thereof, and on payment shall 
have the amount certified into the state treasury. If he 
fails to collect such claim within thirty days after it 
comes into his possession, he shall certify it to the 
auditor of state, specifying the transaction out of which 
it arose, the amount due, the date of maturity, and the 
time when payment was demanded. The auditor of 
state shall not issue his warrant on the treasurer of 
state for the salary of any such officer or agent of the 
state until this section is complied with. 

The term, a claim due and payable the state, is not expressly defined for the 
purposes of R.C. ll5.10. A "claim" in its ordinary sense, however, "imports the 
assertion, demand, or challenge, of something as a right, or it means the thing thus 
demanded or challenged." Fordyce v. Godman, 20 Ohio St. 1, 4 (1870). Thus, the 
statute presupposes the existence of an identifiable claim of a certain amount 
arising out of a specific transaction. The requirements of the statute, however, 
also presuppose the existence of an identifiable party against whom the claim can 
be asserted. In other words, before a claim due and payable the state can arise 
there must be an identifiable party responsible for payment. In order to determine 
if this last requirement is met with respect to liquor store shortages, it is necessary 
to consider the duties and liabilities of the various parties responsible for the 
management of the stores. 

R.C. 4301.12 provides that "(t] he department of liquor control shall by 
regulation provide for the custody, safekeeping and deposit of all moneys received 
by it or any of its employees or agents ••• " In order to protect public funds within 
the control of the department, R.C. 4301.08, which requires the department's 
officers and employees to be bonded, provides in part as follows: 

Each member of the liquor control commission shall 
give bond to the state in the amount of ten thousand 
dollars, and the director of liquor control shall give 
bond to the state in the amount of one hundred thousand 
dollars • • • The director may require any employee 
of the department of liquor control to give like bond in 
such amount as the commission prescribes . • . The 
premium on any bond required or authorized by this 
section may be paid from the moneys received for the 
use of the department under Chapters 4301. and 4303. 
of the Revised Code or from appropriations made by the 
General Assembly. 
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Prior to the appellate co~rt decisions in Weiner v. Crouch, 120 Ohio App. 49 
(1963) and In Re Matter of Drain, 28 Ohio App. 2d 102 U970), the Department of 
Liquor Control's right to assert claims for store shortages was based on 
Department of Liquor Control, Regulation IV, 85; which provided that a store 
manager was personally liable for all monies received by the store. On the basis of 
this regulation, the Director of Liquor Control required all stores managers to pay 
to the State an amount equal to any shortages found by an auditor less the 
statutory allowance for breakage. Thus. under this regulation, any shortage could 
immediately result in an identifiable, assertable claim against a known party 
responsible for payment. The Franklin County Court of Appeals in ~. supra, 
and the Montgomery County Court of Appeals in Drain, supra, have held, however, 
that a manager of a state liquor store is not a public officer and is not, therefore, 
responsible for cash or merchandise shortages without proof of complicity or guilt. 
ln view of these appellate court decisions, it is my opinion that a cash or 
merchandise shortage shown by means of a bi-monthly departmental audit does not 
automatically give rise to a claim due and payable the state subject to the 
provisions of R.C .. 115.10, since, without further investigation and an adjudication of 
the liability of the vai'ious partiies retponsible for the care and custody of liquor 
store funds and property, the department cannot assert a claim for the recovery of 
thQ shortage as a mll~ter of right. 

Although R.C. U5.10 is very b~o·r~:'i11r.~c general, it is not the only procedure for 
asserting and collecting money due tl'~ ~~ate. The Department of Liquor Control 
itself has, pursuant to R.C. 430Liht., ~ri~ p,:.)wer to invl!stigate store shortages and to 
bring suit to recover such lo11sw:a :Jll<J~\!!1 ey lifleans of an interim audit. R.C. Chapter 
ll7 also provides for the assertion e>f ~laim'> arising from the loss of or failure to 
account for public funds. 

R.C. ll7 .01, which establishes the Burna11 of Inspection and Supervision of 
Public Offices, provides that the bureau shall inspect and supervise the accounts 
and reports of all state offices. The test of what constitutes a state office for the 
purpose of R.C. Chapter 117 is merely that the agency or organization be clothed 
with some part of the sovereignty of the state. 1954 Op. Atty Gen. No. 4224, p. 
460. Moreover, R.C. ll7 .09, which regulates the time of examinations, expressly 
provides that the bureau shall examine each public office, department or agency. 
Since the Department of Liquor Control is enumerated in R.C. 121.02 as one of the 
departments of state administration, there can be no doubt that it is subject to 
examination pursuant to R.C. Chapter 117. 

R.C. ll7.l0, which describes the actions to be taken as a result of an 
examination by the bureau, provides in relevant part as follows: 

The report of the examination made by the bureau 
of inspection and supervision of public offices shall set 
forth, in such detail as is deemed proper by the bureau, 
the result of the examination with respect to every 
matter inquired into. 

If the report relates to the expenditure of public 
money from the state treasury or to the disposition of 
property belonging to the state, a certified copy shall 
be filed with the attorney general. 

If the report sets forth that any public money has 
been illegally expended, or that any public money 
collected has not been accounted for, or that any public 
money due has not been collected, or that any public 
property has been converted or misappropriated, the 
officer receiving the certified copy of the report, 

• • • shall within ninety days after the receipt of 
the certified copy of such report, institute civil actions 
in the proper court in the name of the political 
subdivision or taxing district to which the public money 
is due or the public property belongs for the recovery of 
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the money or property and shall prosecute such actions 
to final determination. 

"Public money" as used in this section Includes all 
money received or collected under color of office, 
whether In accordance with Jr under authority of any 
law, ordinance, order, or otherwise, and all public 
officials are liable therefor. (F.mphasis added.) 

Since R.C. ll7.10 is expressly made applicable to situations wherein any public 
money collected has not been accounted for and public property has been converted 
or misappropriated, It Is clearly applicable to liquor store shortages of either cash 
or merchandise. Moreover , since R.C. ll7.10 authorizes the Initiation of a civil 
action, it is particularly well-suited to' those situations wherein the recovery for 
cash or merchandise shortages may require proof of complicity or fault on the part 
of the store manager or other employee or party. 

Thus, it is my opinion that state liquor store cash and mei'Chand!se shortages 
determined by means of an ln•erim departmental audit are not claims due and 
payable to the state subject to the provisions of R.C. 115.10. Cash and merchandise 
shortages not collected by the Department of Liquor Contr~! should be recovered 
by means of a civil action Instituted pursuant to R.C. ll7.10. 

Your second question concerns the department's authority to write-off cash 
and merchandise shortages. With respect to merchandise shortages, R.C. 4301.16 
expressly provides that 

Thus, the department's authority to write--off merchandise shortages is limited to 
situations where there is proof of accidental breakage or unintentional shortage and 
where the amount of the shortage in a store does not exceed one-fortieth of one 
percent of that store's yearly gross sales. 

With respect to cash shortages, R.C. 4301.16 provides that all monies received 
from the sale of liquor at state liquor stores shall be paid to the department or 
liquor control and shall be accounted for and paid over by the department to the 
treasurer of state as custodian. Thus, there is no statutory authority for the 
department to write-off a cash shortage. 

Thus, it is my cpinlon and you are so advised that: 

1. State liquor store cash and merchandise shortages 
determined by means of an interim departmental 
audit are not claims due and p.c1yable to the state 
subject to the provisions or R.C. 115.10. Cash and 
merchandise shortages not collected by the De
partment of Liquor Control should be recovered 
by means of a civil action instituted pursuant to 
R.C. ll7.10. 

2. Pursuant to R.C. 4301.16, the Department of 
Liquor Control may write-off unintentional mer
chandise shortages to the extent that the amount 
credited to each store annually does no• exceed 
one-fortieth of one percent o( each store's yearly 
gross sales. There Is no statutory authority for 
the department to write-off intentional merchan
dise shortages or cash. shortages of any kind. 
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Syllabua: 

ATTOflNF.Y CiENEilAl. 

OPINION NO. 78·006 

I. A "tract of land" Ill UIC!d In R.C. 1509.21 lnoludn 
a portion of o "trnot", ns doflnod In R.C. 1509.01 
(J). 

2. A ''trnet" for tho purpoiCI of R.C. 1509.:19 lnoludn 
a portion of a "trnot" u doflnod In R.C. 1509.01 
(J). 

2·12 

To: Robert W. Teater, Diroctor.Ohlo Oapl.of Natu1ral Aoaourcn.Columbua, 
Ohio 

By: William J. Brown. Attorney General, February 13, 1878 

Your roquost for my opinion pow~ tho following quctttlon11 

1. For tho purpo10 or ataDIIIhlnc a dMIIInc unit 
undor Ohio RoviiOd Codo fl509.27, (mandtltoty 
poollnc ordm), may tho "traot" whloh ll 
lnsurrlclont for a drllllnc unit (that montlonod in 
tho nrst pararr~tph of Ohio R.C. SU09.21) and 
whloh roqulra tho ~tddltion of othor land throqtt 
n poollnc order ~ a portion of a "tAot '!" 

2. \lny ttn ownor of suoh 11 portion apply for 
dHII(nfttlon of that portion 1U an OIICOOCJtlon tract 
undor R.C. SI09.29! 

You stnto in )'Our Iotter ttun tho failu.ro to ~tllow poollnc of notchborinc tnaot.l 
with o portion of 4 trnot would havo tho off~t of ~tllowing oil and cu r~ 
undctr that portion whloh •~ not tappod by othor drillinc uniu In tho traot to co 
unu.~ \\'hllct JUOh o reNit oortainly would bo undtitrlt.Oio, tho auUtortty to 
promulceto rrutndlltory poollnc orcMr, must Do dctnvod from llatuto. ACOOfdlncly, 
It II neteeslllry to OX\Imlno tho tohomo or Oil r.nd PI rocutatlon ata.Diilhod by R.C. 
Chaptor 1509. 

R.C. Chaptor 1509 ls tho first anompt to rorn~hctnsivoly ~to tho 
production of oil end PI In Ohio. Tho t041 IGUChi by lhto t;~orti AslomOiy, when 
tho lectJiatlon WU OMOted in 191JS, WU IO ~ 0 blllaM.ct MlWCPI!ft prtVItCP rtlfll.l 
and tho puOIIo lntctl'ftt. Spcteifloelly, tho prim uy thrui~ or R.C. Cqp~Cit 1~09 ~~ to 
prctVctnt bOth phylloal lind oconomic Wft.I(C! or (v.;jo)i Oil llnd flU ~. lhfOUI" 
dctvloes s:uoh u mandatory poollnc and ll~&owldct woll ~oing. \foyors ttnd 
\\'IUiams, Potroloum ConMrvelion in Ohio, '::4 Ohio St. L.J. ~91 U9U). 

R.C. IS09.2': ooncoms mandatory poollnc ordct"'- provtdinc in portinont pitt 
thetz 

If • treat or lllnd Is of insufflclonl tiu or Uulpct to moot 
tho roquiromont.s for drillinc a woll thoroon a providod 
In Mt'tlon l509.2.f or lSOUS or tho Rovi.ICid Code, 
whlohovor iJ appliolblo and tho ownor tw boon unlblct 
to form " «trtUinc unil undor qroomonl provided in 
Mellon 1509.28 of tho RoviiC!d Codct, on a )Uit and 
oquit.1101o bait. tho ownor or tho tract may mako 
epplleallon to tho division of oil and ru ror • 
mandatory poollnc ordot. 
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"Traot" 11 ttonnoct In R.C. 1509.01 (J) u " • • . ., •lnrlo. ln«ttvltfUitlly taxod 
parcel or land 11ppo11rlnc on tho lax 11111 ... II h1 rny unttontAnttlnc thAI your roqunl 
~ontornpiAio• 4 tltu111ion whoroin 4 1r11o1 Q( lr~ntf •u tfofinl}(j 1tb0Ytt 111 Qf •utnolonl 
•lzo to 111tow !ICIVctrlll drllllntr unll1 to bO torrnod Wllhin it plus " PGrllon .,, o tnrl 
ln~Nfnolonl IQ oon11tl1u1o 11 ttrtllin~r un11. 

Tho Oil rtnd Uu Oo11rd of Rovhtw iii il'litllblhhct<f flY R.C. 1~00.3), Por-on• 
•csrlovod by ttn ordor ot tho Chiot .,, tho Divt•ton of 011 <~nd Ou "'""• punu~tnl to 
R.C. 1!011.311, ltppolll 10 tho Do11rd. Tho IJQitrd mua1 ~ducH " hcuartnc. If It ftnd• 
lho Ofdor hawtul 11nd ro-..on11blo. It rnwl 11trirm it. If It «b!1 not, 11 mttY ttllhQr 
YIIOIItt tho ordor or rnttko lho ordor n fin«ti tho .,htof iMult1 tuav" mil""· R,C, 
1309.311. Pur:n.11n1 10 thh1 IIUlhority, tho Oo!irtf, In J~trry \IQOrl!, Inc., .\ppelll ~(). I, 
Ohio Oll11nd 041 Oortrd ,, Rovtow (July I, 111111\), tkltormtnv«J lhttlt 

• • • 11n o•llrntnllllon Qf 4-llltf ~lion• !R.c. t:'hoplor 
1)0111 ditOl~ lhlll U\ct ._.,..., "'trtt~:l .. h "~ lh«ittn "' 
lttUI thirly•nint limV' ~tntJ Uttlt In _.,Y.,rltl 11\IIIUK'~ 
1WhorO t~M<t i1 ftilrf'QW COftitNOii~ tl( tho ll$1\f\JIICO ~'I 
!l.tnclo, tndivtdutlly tui!Hf l)ll~ol «lf i11nri ltPC>Qitt'lnc ~ 
lht tllll litt• •Otdd ~ ctftllrllly '!JftwOtiillbl;,t, 

In \I~. tho III'POihtnl, •ho wt~~ lo ltt~Vct " m•u~4cal~· ,oolinc Qr4ctr ;;~.;uo-l 
rotv411111f~IChl ll.,o PQf'llon I)( 4 Qltct htm""od Nlvonl;'·t~ cat'f'o lrll\"1, •tta 
~lli!'I111Uoh ttn ~. Tho 4410'111" t'911tCHt~,.,.., '""' llkt "'!Chi "~• ••• ~~ " tr'lt'l. 
While! 11\t lbtrtt ~tffirll\~ lhlt ord« f)( ~~IIH 011 <)I~ ~nth., il ~~_, lhlll thtt 
poruon ••• " •trllol'" "'' <Mfinod in R.r. 1\09.01 Ul, fhe ib~M ~~ ih <»t-UIQn 
ltOI only on thO ttboVo I!'On!iiNOIIO!l btll <tli-0 ~ Ute ;ntti'nt Q( tho teculcai"~We to 
OftC'OI#'IIC«t lho <Mvol~m_,l Q( Oil liM C'-' il\ OhiO. 

Tho lllh'ltntf llf tho •oN •tr~tttl'" "'' """"' 1n R • .;. UOt.:~ ._. "'~ t>~tte!".~ll~· 
Uttl)l'l..., by \f~ 4ftlt ~Willllllfti ill Ulo!' ~'"''' ·o! 411 it:i._ te(4~i~ !f'.ct ~lin.,.,.,! 
VlllicJIIjt llf 4 ~tjl)ft I)( 4 lOll~ WhiC'h ji !ml !!\"' ~it. ~- :,.;tti!Jiliiwitl)- 4f'~ ~!i.<tl 
"'1".,1'" •• ""*"" in R,C, UO!.I.~~ ~o(et'i ;n uuu ~~~~..., teO lh<it ,.crrl:tln ~! " le",.., •ftl<"h ;, 
iftt'l~ ill 4 <liN IIi~ 1111111 aiWIIC'h it d'ahWI~ '!li)' <$ ;l!Mii~~ h>~ i''4t!'•'1114ftl I" 

thltl IHU<)ft, \liiriOf'' '*"" ~\'illi\l:!llt, ~· "' ~~~-4~~. 

R.e. C'tt.ltPI"f' 1\09 ~- " htctttr I~Mi~l ''ll<tl;t4'!ft a! ~<l~Ui~-:IU· !« IM 
t~ltUOII Q( t0tl 4lftiJ C'i!i ~IIQfl, Tlh"' Oil ·"ftC! a~<ti f'"""N "! feet\·; .. ,., ot l"IP!•<t1';t"'"! 
••U• lht .,_,,r of ifthltl~ !!!lilt ·~• ,.,f ,ht! (~!hiao! of Ui\"'•i<lll ..,j r<)il ~'*" ~•-· t"a ~:tlr 
·•llh lht!i Ch~tor. tttl'<'t~t ~!~ :!!i!llal, •<lf ~a.t. ~ "~o't'~ 4¢'1in;H~"Iilr"' 
11\l~UUI~!i 4( ihtiiii<Qfll pr.owhi'Qollt. J-a \l«rllill PM,,~'llt'h ,··"· ~. ~hJh·r, ~ 
OhiO 51.14 tn .... Utnh ,, .. ,o. " ~·· .JQifl!l~ ! ij; ft'i ~·.,. ''· :c,.u;;:;; .. II':' oruo 
!1. \';1, \ll (191~)1 5uuo. '"I rttl (_,._ v. t·<ll ehl•" .. ~ it- • ~~.. ~ O"'l" !H. 
u1. n1·-4\~ «Jt1••a t¥t1 OP: At~)' !(14Ht. so. ':'1-idU. fhi, .a .,..~,;mr lruct •"-«"' 
~~ tf\l~l.ltti<)l\ of tho 4chlin••IAU~VO ~ Ia it"t!IIIIU,IC1!\I •il~ U"P ~l<i' <)( UIIC' 
•t4tulo II i.i iftl~tl._.. .\('e''1t'<U~h'• II lt "~~1" opiftiOft ~~41 it '1t4«-"1 :of l4~~><!'" '*' 
11"f<d In R.C. l\ot.l1 iMI~ 4 ;.WU1)ft of" '"tr-~tcr•. 4.' 4a,.,f;nr;.<! ;n R.C'. UO'MII «Jl. 

y,... ~ IIJII*Iton ~· lfte IM!I!I '"lf'*N" ., il Nl411D'ii ,,., R.t .. 1!.09.:$, 
1rhtC'h pr~~WI'*z 

l'pon ~.il"4UM ~ 411 ~'ll'ft"'f ,t)( " !"'t"' !M •lli~ft 
" "'MIIi'-C ~~~ :'!14~ ~~ M h;~ 4M 11 o.!ll()'ain: ~
llltm li!ldtl 11aet ··• ~o I<O <lftiM <1 orol~~t~t4r';l" ~li~ 
~l!ll«l'f\1 -.nl IJ!Idtl !!flo II'OidJ !liO •.1ft .. ~" HI> ;Mfli~i!'<Jict 
~ 4j :!lllit~lrOJt)!' poo<Jh~ df'.,.,f, lil'"" •Ml.iilt( ~( 'M 

-'Hrli!Oft ~~! ~~ 4"" ~'U tlt4ll ii.tllllll' ... ;!~:'!lift 4ft<! M'~ 
Ml.thUtlllf'l{ 1!110 lt4C"I '*' "" "'•·~e·:mo:.n ~f<tl"l ;( !!!-:"' ~ie! 
f~ lhlll illlt'h Oll'fk't ·-~~ ~IM'lr'11'li.ct ~ ~e~~'ill<lle><~ 
!Mm ~,_, ~I w t>IV from "f.;;. ltltl"l ~·~~~'"' @! 
l!lliftliiUJJ!ft 4t"tti'At(l!' ·af' '<:til~~ r~~ltii!IMU. ~ ,~ 

ih.U "'' " ~u.c~ 'G! Uw m••t:!ll"'m :llilnh· ~11f1'1Wti 
~HM 4tl ·•1111.-tl t!bf ·•~U ~-~· " ~~~ n,.,. 
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poroontaco lhall bo tho umo u tho poroonlallo ltull tho 
numbot or aorn In lho traol boltl'll to tho numbor or 
aorn In tho minimum aoroaro roqulromont whloh hu 
bHn ottllblllhod undor sooUon loiOD.2" or 1509.25 or tho 
RoviiOd Codo, whlohovor ll llppllo~tblo, but It tho woll 
drillod on suoh traot 11 looatod noaror to tho boundary 
or tho lraot than tho roqulrod minimum dlllanoo, tho 
poroontaco may not oxoood tho poroontaco dotormlnod 
by dlvldlnc tho dlttanoo from tho woll tu tho boundary 
by tho minimum dlstanoo roqulromont. Within ton day. 
llttor oomplotlon or tho woll, tho mulmum dally 
potontlal proctuollon or tho woiJ lhltll bo dotorminod by 
IUOh driiJ 110m, opon now, or Oth~tr lO:Itl 1\1 mAy bo 
roqulrod by lht ohlot. Tho ohio( shall roquiro tuoh 
lotllo at lout onoo ovory throe monUw, u ~aro 
noctoaary to dotorrnlno tho maximum daily potonllal 
~tlon at that limo. 

,o word '"tracn• wu intorprotod by lho Oil And tiu OoArd in \lCMH"O, ~· in 
tho umo tMhion u mod in R.C. St07.27, to inoludo portlont or tincdo. lndlvfcJUitlly 
liUiod p!ttoOI.i of lAnd 'PPfltrl"f on tho tax list. In f!vlltlfhotlnJtdna, ApeMtll No. ol, 
Ohio Oil and Ou Bollrd or Roviow (\taroh lol, I!Um, notod thllt R.C. 
JSOt,lfJ wu dnipod to OMblo ownot"t of tf'IOU or inwtnoiont tl&o tor drllUnc 
anitt to rooovor tho otl and pa undomo1th lUeth traots. Tho IJoArd found thlt tho 
Oonmal Anombly hlld intondoct that •. • • no porton lhould IMt prooludod rrom 
proctuoinc oil and cu from hit proporty bctOallM or minimum •«ooco or dlstanoo 
roquiromonu • • ,• whoro tho oondltiOM or R.C. 1~09.2!1 oro uUtfiod. 
\~incty, II ~~ my opinion lhltt 1 -.r~ot• tor tho pwpo10 or R.C. 1509.28 
1nol~ • portion ot • -. ... ~t· •• ~finod in R.C. lSOt.Ol (J). !loo t!111ons ~ Lowo 
Ohio 011 !l Iiili CCMU.Of'VItion tAw ·Tho Flrtl Ton Yctlrlo 11 OhioTI. L.J. ll (19111!. 

T'hctrofortt, il ll my opinion. ltnd ~! •ro to •dviwd. thllt 

SytlAbua 

I. .\ '"tr.ot ot lllld" 41 UJod In R.C. 150!J.l':' inol""" 
lt portion o( I -.n~ot''. U dofinod In R.C. 1\0!1,01 
(J), 

l. .\ ''lrtet• tor lho CMJrP0M ot R.C. I~Ot.lt lncl~ 
4 portion or 1 -.not• ill dorinod In R.C. UOfJ,dl 
tJ), 

OPINION NO- 78·007 

I. Tho OtUo BuUdtnc Aulttority mty, pursuant to R.C. 
152.01 (A) Cll) and 112.21 (A), Mil IWO t1oorl of otrloo 
~p~oo In 1M now Clowoland Slato Otnoo Buildinc to 
tho Clovoland Rflionltl Tftnlll Aulttorily. 

2. '"" Ohio Bulldlnc Autttority may. punuant to R.C. 
1n.oa (A) Cll) lind 152.2-4 (0), louo otnoo fPIOO in 
tho Clovoland Slato Otnoo lkdldlncto tho Recfonltl 
"ffannit >\uthorlty. 

3. Tho Ohio BuUdlnc .\uthortty may louo ornoo tptoo 
in tho Clovoland Slate Otnoo Oulldlnc with tho 
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Rocfonal'l'l'analt Authority and l"•nt Mid leuoo an 
option to purohuo suoh spaoe. 

4. 'nto Ohio Bufldlnr Authority must leuo sutnolont 
ottloo space In thO Cleveland State Otrloo Bulldll"'l 
to the Department ot Admlnlatratlvo Sorvlo• tor 
tho UIO ot ltltO lltnolot. "MMt Ohio Bulldll"'l 
Authority nood not louo spaoo not Immediately 
nooouary tot stato uao to tho Department of 
Admlnlttratlvo Sorvloos. 

To: Deniel F.Shlolda,Executive Dlrector.Ohlo Bulldln" Authority Columbua 
O~o • • • 

By: William J. Brown, Anorney General, February 23, 1978 

I havo botoro mo your roquost tor my opinion In which tho tollowlnl questions 
aro ukodJ 

1. Can tho Ohio Oulldlnc Authority (OOA) soli two 
nOOf'l ot ottloo sp~oo In lho now Stato Oftloo 
Bulldll"'l to tho Clovoland Roatonal Transit 
Authority, a polllloal 1Ubdlvl1lon of tM Stalo of 
Ohio! 

2. ':an lho OBA louo ottloo sp~oo in lho Cleveland 
Stato Ottloo Ouildlnc lo lho Roctonal TY'Insll 
Authority! 

l. Can tho OBA loaso ottioo .-oo 1n lho Clovoland 
Stato Oftloo Ouildlnc and 4llo crant an option to 
purchllo tuoh 11)100 to tho Clovoland Roctonal 
TfantU Authority! 

~. \hall lho OOA 1o4M tho cmuro ~trnount or ~co in 
tho Clovoland Sltlo Oftt:o Outlt11nc to tho Ohio 
Dctplrlmont or AdmlnlllrttliVO SotviOO!I! 

lt.C. ~lot IS2 pnonllly PtOVidoll tor lho Clttablilhrnont or tho Ohio 
Oulldinc Authority (08A). R.r.. IU. Jl (,\) rtl) JtatCit thlt lho OBA maya 

SoU. lolliO. rolouo or othotwliO dl.tpoM or OfOPOrty owned 
by tho authority and not I\OC!dod ror tho ~ or tho 
authority and cnnt JUOh ctttiCP'ftttnU llcto.'i thO propctrt~· o( 
tho authority tl ••II not lnttr!~ro With ih I!IJO or u~ 
PfOPC!tty. 

In lddiUon. with fOC'Itrd to off'ioo buildincs. tho ODA II ompowotod by R.C. IS~.21 
(A) to"'. • • • diJ;polo of rul •tatolnd intCitOil' in rMl Oltato • • • .. It it my 
undtnt.anclnc that tho OBA ha dototminod Uuat tho two noot~ in que~uon aro not 
nNdld tot tho purpoiO or tho authority. It ll ~ thotoforo to dototmino 
whothot UMt two r1oot1 or • 1t.ato otnoo buildinc aro "'propottY"" u contomplatod by 
R.C. IILOI (A) (IJ). Ohlo law ,... ... that pu'ts or unilt or • bUildlnc may bo 
oonlldottd rMl propot1y. Soo. •.C·• R.C. ~tot SlU teonoo"'i"' eondofllintum 
prop~rty). Evon without tta&utory euthoriutlon. then il • eo«nmon law bull tor 
tho PfGPGitUon thai • convoylblo rMl PfOPC!tiY intctnlllt tl contained thotoin. It'll 
0p. An-, o.n. No. '11-GJI. Aocordi,.ty. • poruon or • ttato ornee bUildlnc '' 
~y- tot tho purpo10 of R.C. IS2.01 (A) (13), 

Tho OBA"' authority to~ ot PNPottY II N»t. howovot. lbloluto. Ttatl 
authority nuat bo ~ In ~ with ~C~PU~IIDio c:on~Utulional 
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limitations. Ohio Const. art. VOl, S4, which prohibits the state from lending Its 
credit to an Individual, (and Article vnr, sa, concerning cities and counties, with 
which It lain gpr1 materia) hu been judicially Interpreted to prevent the state from 
owning par£ o a property which II owned In part by a private Individual or 
corporation where the parts are Inextricably mixed and thus physically Inseparable. 
See, State ex rei. Wilson v. Hance, 189 Ohio St. 457 (1959h VIUa\e or Brewster v. 
!fiiil, 128 Ohio st. 3113 (1930\h Alter v. Cltn ot Cincinnati, 58 Ohio£. 47 (1897)! 1917 
W.Att'Y Oen. No. 17·047. 11iis cons£ utlonil provision, therefore, Umlts the 
power of the OBA to divest Itself of portions ot a slnglt property to the extent that 
such transaction constitutes tho loaning or credit to or In aid of a private busln .. 
enterprise or Individual, 

While It II Important to note this constltudonal constraint, It II not necessary 
tor the purposos of this opinion to dlscun In full Its Import. A rectonal transit 
authority Is, pw'IU&nt to R.C. 307.31, a poUUca1 subdivision of the state. Ohio 
Const. art. vm, 54 does not prohibit tho state from lending Its credit to a public 
orranJutlon created for a public purpose. BazeU v. ClnclnMtl, 13 Ohio St.2d 83 
U988h State ox rei. Kaur v. Defenbacher, 153 ohio St. 55o (1950), 

It Is, therefore, my opinion that tho OBA may, pursuant to R.C. 152,08 (A) (13) 
and R.C. 152.21 (A), soU two noors or offlao space In tho new state office building 
to the Cleveland Reclonal Transit Authority. 

Your seeond Inquiry poses tho question or whether tho OBA may leuo tho 
above-mentioned otrlco space to the Cleveland Reclonal Transit Authority. AI 
previously dlscuued, R.C. 152,08 (A) (13) provides the OBA with authority to, Inter 
alia, lout property owned by It which II not nooded tor tho purposo orthi 
iiithorlty. Howevtt, with retptet to ornae buildings owned by the OBA, this powtt 
IJ limited by R.C. 152.24 CB), whlah pc"OVIdes u rouowsa 

(B) It the space IJ not Immediately necessary for state 
uso, the authority may leaso exooss spaoo In any building 
or raolllty aoqulrod or oonstruoted by the authority tor 
tho use or state qonolos to any looa.l or fedora! qonoy. 

Thot'Oforo, tho ODA 11 ttuthorizod to louft suoh otrloo $plOt to sovommont.al 
apnc7l01 only when tho space IJ not Immediately nooouary for •tate uao. In R.C. 
152.24 (A), tho c~Nctor of tho .,.rtmont of Administrative Sorvloos 1.1 required to 
leae •, • • any building or raolllty aaqulrod or oonstructtod by tho Ohio Building 
Authority for tho UIO of any state epncries , , ,• Aocotdlncty, tho director II 
respon~lblt for dotttmlnlng Wholhlt tho lplce II Immediately noooatry fot state 
..-.. It 1.1 my undot"'tancltng that tho c~Nctor or DAS hu determined that tho orftoe 
tplcte In ql*tlon II not Immediately noo-.ry ror state uso. Thus, tho flnt 
requltemont or a.c. 152.24 ls rwnutcS. 

1M .iCIOOnd requltomont. that tho lease be ontorod Into with elthot a loaal cw 
fldorel pommontalapnoy, railol tho question or whothot tho ROifonal Transit 
Authority 1.1 such an apncrJ. 1M Authority was •tabl.IJhod pursuant to R.C. 
301.31, whlah prowfdelln pottlntnt part a foUowsa 

Since the tlt'm pommontal qenoy, II not ..-ay donned tor the purpo101 
of R.C. Chftptwl.fl, It mUll be OOflllliUtd HGOrdlnl to common..,.... R.C. L42. 
For the pwpo101 or this opinion. It II sutnC!Iant to note that poUtlaiiUbdlvlstonl 
.,. .....,.Uy held to be pemmontallpftCtl-. c.rou v. Kittle. 203 Kan. 141. 
457 P.ld 21 (IHt) (county II a pommtntal =I s or :;wll!w OrHn v. 
8oud ot lduaatl~ 443 S.W,Id 243 (Ky. It&t) Cit a pvcmmaniil 
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In answer to your third question, because the OBA has the authority to sell 
office space to the Regional Transit Authority as wen as to lease It, It would 
necessarily have the authority to lease such space and grant the lessee an option to 
purchase. 

Your last question relates to whether the OBA Is required to lease the entire 
amount ot ottlce space In the Cleveland State Office Building to the DAS. As 
previously discussed, R.c. 152.24 (A) requires DAS to "· • • lease any 
building • • • constructed by the Ohio Building Authority tor the use or any state 
agencies • • ·" This provision does not, however, require that DAS lease orrlce 
space not Immediately necessary for state use. Rather, R.C. 152.24 (B) permits the 
OBA to directly lease such space to "· • • any local or federal agency." 
Accordingly, It Is my opinion that the OBA must lease sufficient orrlce space In the 
Cleveland State Office Building to DAS for the use of state agencies. It need not 
lease space not Immediately necessary for state use, as determined by the director 
of DAS, to that department. 

Therefore, It Is my opinion, and you are so advised, that& 

Syllabua: 

1. The Ohio Building Authority may, pursuant to R.C. 
152.08 (A} (13) and 152.21 (A), sell two noors of office 
space In the new Cleveland State Office Building to 
the Cleveland Regional Transit Authnrlty. 

2. The Ohio Building Authority may, pursuant to R.C. 
152.08 (A) (13) and 152.24 (B), lease otrlce space In 
the Cleveland State Otnce Building to the Regional 
Transit Authority. 

3. '111e Ohio Buitdlng Authority may lease otrlae space 
In the Cle~eland State Otrlae Building with the 
Regional Transit Authority and grant said lessee an 
option to purchase such space. 

4. '111e Ohio Building Authority must lease sutnclent 
ortloo spaoo In the Cleveland State Ortlce Building 
to the Department or Administrative Services tor 
tho use or state agencies. The Ohio Building 
Authority need not lease space not Immediately 
necessary for state use to the Department or 
Administrative Services. 

OPINION NO. 78-008 

1. A certtned county board or building standards hu no 
authority to adopt a regulation grantlnc a variance 
below the minimum standards preseribed In the Ohio 
Bulldinr cocSe. 

2. When a certlned county board or building standards 
acts on behalf or a member municipality, Its 

-"rnl l"~':!!l ·\•h "h«'h 
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authority Is limited to that granted by statute and 
Article XVII1, S3, Ohio Constitution to such 
municipality. 

2-18 

To: Frank W. King, Chairman, Board of Building Standards,Columbus,Ohio 
By: William J. Brown, Attorney General, March 3, 1978 

1 have before me your request for my opinion on several matters concerning 
the authority of county building departments, certified by the Ohio Board of 
Building Standards, In their adoption of rules and regulations that conflict with 
those of the Ohio Building Code (OBC). Your questions may be summarized as 
follows: 

1. Does a county board of building standards, which 
is certified by the Ohio Board of Building 
Standards, have the authority to grant any 
variance or make any judgment below the 
minimum standards prescribed in the Ohio 
Building Code? 

2. When a county board of building standards acts on 
behalf of a member municipality, is Its authority 
llmitud to that granted to a municipality under 
R.C. 3781.01? 

R.C. 3781.07 establishes the Ohio Board of Building Standards in the 
Department of Industrial Relations. The duties of the Board ere set forth in R.C. 
3781.07(A) as follows: 

The [Ohio] board of building standards shall: 

(A) Formulate and adop~ rules governing the 
erection, construction, repa1r, alteration, and 
maintenance or all buildings or classes or buildings 
specified In section 3781.06 of the Revised Code, 
including land area incidental thereto, the construction 
of industrialized units, the installation or equipment, 
and the standards or requirements for materials to be 
used in connection therewith • • • Such rules shall be 
the lawful minimum requirements specified for such 
buildings or Industrialized units • • • (Emphasis added) 

These rules comprise the Ohio Building Code, part of the Ohio Administrative 
Code. 

R.C. 307.37 authorizes a board of county commissioners to adopt regulations 
concerning single, two and three family dwellings within the county's 
unincorporated area. This provision also authorizes such a board to create a 
building regulation department for the purpose of enforcing such regulations. 
Similarly, R.C. 3781.01 permits the legislative authority .or a municipal corporation 
to make " ••• further regulations, not in conflict with such chapters or with the 
rules and regulations of the [Ohlol board of building standards." R.C. 3781.10(E) 
directs the Ohio Board of Building Standards to certify municipal and county 
building departments In order that they might exercise enforcement authority and 
make inspections pursuant to the enforcement provisions of R.C. 3781.03 and 
3791.04. 

In certain situations, a county board of building standards, certified pursuant 
to R.C. 3781.03(E), has within It member municipalities which have the power to 
make "further and additional" regulations under R.C. 3781.01. Your request 
describes such a situation, where the county board, representing both the county 



2-19 19780PINIONS OAG 78-008 

and municipalities within it, has approved a variance permitting a lesser standard 
for installation than that mandated by the Ohio Building Code. It is my 
understanding that this variance covers both the county and municipalities within 
it. 

R.C. 3781.10(A) states that the rules adopted by the Ohio Board of Building 
Standards shall be the lawful minimum requirement. R.C. 3781.102(B) requires that 
rules established by a county board of commissioners for the licensing of eertain 
contractors not conflict with the Ohio Building Code. No other provision in the 
Revised Code permits a board of county commissioners to adopt building standards 
below those set forth in the· Ohio Building Code. Similarly, R.C. 3781.01 limits 
building standards set by municipalities to those consistent with the Ohio Building 
Code. Therefore, it is my opinion that a certified county board has no authority to 
adopt a regulation granting a variance below the minimum standards prescribed in 
the Ohio Building Code. 

Your second question concerns the scope of authority of a certified county 
board when it acts on behalf of a member municipality. Chartered municipalities 
may regulate buildings pursuant to Article XVIII, §3, Ohio Constitution, which 
provides that: 

Municipalities shall have the authority to exercise all 
powers of local self government and to adopt and enforce 
within their limits such local police, sanitary and other 
similar regulations, as are not in conflict with general 
laws. 

Such regulation constitutes an exercise of the police power and hence may not 
conflict with general laws of the state. Wilson v. Cincinnati, 46 Ohio St.2d 138 
(1976). 

R.C. 715.26 empowers municipalities to: 

(A) Regulate the erection of buildings or other 
structures and the sanitary condition thereof, the repair 
of, alteration in, and additions to buildings and other 
structures; 

(B) Provide for the inspection of buildings or other 
structures, and for the removal and repair of unsecure, 
unsafe, or structurally defective buildings or other 
structures • • • 

That these specifically enumerated powers do not preclude the exercise of a 
municipality's police power in this area is evidenced by R.C. 715.30, which provides 
municipal corporations with the authority to seek injunctions "· . • to prevent 
violations of ordinances and regulations enacted pursuant t•l sections 715.26 to 
715.29, inclusive of the Revised Code, or Section 3 of Article XVIII, Ohio 
Constitution • • ." (emphasis added). The use of the word "or" indicates that 
the General Assembly did not intend to restrict the police powers of a municipality 
by granting the powers enumerated in R.C. 715.26. 

The General Assembly did, however, restrict a municipality's police power to 
regulate buildings by enacting R.C. 3781.01, which as discussed earlier, permits a 
municipal corporation to promulgate regulations regarding building standards not in 
conflict with standards set by the Ohio Board of Building Standards. Therefore, a 
charter municipality possesses authority pursuant to Article XVIII, §3, Ohio 
Constitution, and R.C. 715.26 to 715.29 to promulgate and enforce building 
regulations, limited only by the provisions of R.C. 3781.01. 

R.C. 307.38, which provides for the appointment of a county building 
inspector, also permits a board of county commissioners to: 
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• • • contract with any municipal corporation in the 
county for the administration and enforcement of said 
building regulations and any municipal corporation may 
contract with the board for the administration and 
enforcement of the building regulations of such municipal 
corporation. 

2-20 

When a county board of building standards enforces municipal regulations under 
such an agreement, it necessarily possesses the authority granted to such 
municipality to enforce those regulations. There is, however, no authority for a 
county board to act beyond the enforcement powers granted to a municipality upon 
whose behalf it is acting. Therefore, it is my opinion that when a county board of 
building standards acts on behalf of a member municipality, its authority is limited 
to that granted by statute and Article XVIII, §3, Ohio Constitution to such 
municipality. 

In specific answer to your ·question, it is my opinion, and you are so advised, 
that: 

Syllabus: 

1. A certified county board of building standards has no 
authority to adopt a regulation granting a variance 
below the minimum standards prescribed in the Ohio 
Building Code. 

2. When a certified county board of building standards 
acts on behalf of a member municipality, its 
authority is limited to that granted by statute and 
Article XVIII, §3, Ohio Constitution to such 
municipality. 

OPINION NO. 78-009 

A health district created pursuant to R.C. 3709.01 is not subject to the 
imposition of the tax imposed by R.C. 3905.36 on an association, company or 
corporation that purchases insurance from an insurer not authorized to do business 
in this state. 

To: Joseph R. Grunda, Lorain County Pros. Atty., Elyria, Ohio 
By: William J. Brown, Attorney General, March 15, 1978 

I have before me your request for my opinion as to whether a health district 
is required, pursuant to R.C. 3905.36, to pay a five percent tax on an insurance 
premium due to the fact that the insurance was purchased from a company not 
authorized to do business in the State of Ohio. 

R.C. 3905.36, which imposes a tax on firms dealing with unauthorized foreign 
insurers, provides in part as follows: 

Every insured association, company, or corporation who 
enters directly or indirectly into any agreements with any 
insurance company, association, individual, firm, 
underwriter, or Lloyd, not authorized to do business in this 
state • • • shall • • • pay to the superintendent [of 
insurance] a tax of five percent of such premium, for 
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assessment, or other consideration. All taxes collected 
under this section by the superintendent shall be paid by 
him, upon the warrant of the auditor of state, into the 
general fund of the state • • • 

R.C. 3905.36 expressly exempts certain insurers and certain transactions 
from the imposition of the tax. R.C. 3905.36 (A) through (D). You indicate in your 
letter, however, that the Department of Insurance has determined that the health 
district does not qualify for any of these exemptions and you do not challenge this 
determination. I shall, therefore, accept the department's determination without 
further consideration of the exemptions. 

The applicability of the statute is, however, further restricted in that the tax 
must be imposed only on an association, company or corporation that purchases 
insurance from an insurer not authorized to do business in this state. Since the 
terms association, company and corporation are not defined for the purposes of 
R.C. 3905.36, I am directed by R.C. 1.43 to construe them according to their 
common usag-e. 

The term corporation is commonly used to mean a body of individuals united 
as a single separate entity, chartered by statute, with the power to maintain 
perpetual succession and to do corporate acts. Dartmouth College v. Woodward, 17 
U.S. 518 (1819). Studebaker Corp. v. Allied Products, 256 F. Supp. 173 (D.C. Mich., 
1966). An association is a body of persons organized without a charter but having 
the general form and mode of procedure of a corporation. In re Midwest Athletic 
Co., 161 F.2d 1005, 1008 (1947). Company is an association of a number of individuals 
fur the purpose of carrying on a legitimate business. Bradley Fertilizer Co. v. 
South Pub. Co., 23 N.Y.S. 675 (1893). Company and corporation are commonly used 
as Interchangeable terms. Goddard v. Chicago & N.W. Ry. Co., 202 ill. 362, 66 N.E. 
1066, 1068 (1903). 

Health districts are established pursuant to R.C. 3709.01, which provides in 
part as follows: 

The state shall be divided into health districts. Each 
city constitutes a health district and shall be known as a 
"city health district." 

The townships and villages in each county shall be 
combined into a health district and shall ~ known as a 
"general health district." 

A health district created pursuant to R.C. 3709.01 is an agency of the state. State 
ex rel. Mowrer v. Underwood, 137 Ohio St. 1 (1940). The term corporation doeSil'Ot 
generally encompass subdivisions and agencies of the state. Bazzoli v. Larson, 40 
Ohio App. 321 (1931) (A county is not a corporation); Pacific Fruit & Produce Co. v. 
Oregon Liquor Control Division, 41 F. Supp. 175 (D.C. Or., 1941) (Liquor Control 
Commission is a governmental body not a corporation); People v. Dunn, 255 m. 289, 
99 N.E. 577 (1912) (State Board of Health is a branch of state executive department 
and is neither a corporation or association). A health district is not, therefore, a 
corporation, company or association as these terms are construed according to 
common usage. 

Thus, it is my opinion and you are so advised that a health district created 
pursuant to R.C. 3709.01 is not subject to the imposition of the tax imposed by R.C. 
3905.36 on an association, company or corporation that purchases insurance from 
an insurer not authorized to do business in this state. 

Opinions for July 1978 Advance Sheets will 

commence on following page 2-25 
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OPINION NO. 78-010 

1. The Ohio Civil Rights Commission has a statutory 
duty, pursuant to R.C. 4112.04 (A) (6), to act upon all 
charges of unlawful discriminatory practice tiled by 
a complaining party In accordance with R.C. 4U2.05 
(B). The Commission may not delegate such duty to 
a third party. 

2. The Ohio Civil Rights Commission has the authority, 
pursuant to R.C. 4U2.04 (A) (5), to formulate a 
policy of cooperation and coordination with the 
United States Equal Employment Opportunity 
Commission. If authorized, pursuant to R.C. 107.17, 
the Ohio Civil Rights Commission may enter Into a 
written agreement with the United States Equal 
Employment Commission whereby the Ohio Civil 
Rights Commission agrees to establish certain 
internal procedures designed to expedite case 
handling, provided that the terms of such agreement 
do not abrogate the Commission's statutory duty to 
act upon all charges properly filed with It pursuant 
to R.C. 4ll2.05 (B). 

To: Ellis L. Ross, Executive Director, Ohio Civil Rights Commission, Columbus, 
Ohio 

By: William J. Brown, Attorney General. April 1 1, 1978 

I have before me your request for my opinion as to the authority of the Ohio 
Civil Rights Commission to perform under a proposed Work Sharing Agreement 
with the United States Equal Employment Opportunity Commission. Your 
explanation of the intent of the proposed dgreement is as follows: 

The Ohio Civil Rights Commission is part of a nationwide 
program wherein state and local civil rights agencies 
receive Equal Employment Opportunity Funds and agree, 
first, to establish certain internal procedures designed to 
expedite case handling and, secondly, that either the 
Equal Employment Opportunity Commission or the state 
or local agency, but not both, investigate or otherwise 
process charges of unlawful discrimination within the 
jurisdiction of both against certain specified employers, 
thus considerably reducing duplication of effort and waste 
of resource caused by the prior practice in which two 
agencies separately enforced essentially identical 
substantive law. The purpose of the program is to 
dramatically improve the delivery of service in securing 
relief in employment discrimination matters and in 
eliminating unlawful discrimination. 

[The Work Sharing Agreement] provides, inter alia, that, 
when charges of unlawful employment dtscrlmination 
against certain Ohio employers are presented to the Ohio 
Civil Rights Commission, these charges will be 1m-
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mediately reterred, without turther action, to tho Equal 
Employment Opportunity Commission, enabling ,. Equal 
Employment Opportunity Commission to proceed Im
mediately pursuant to Title Vll ot the Civil Rights Act ot 
1964, as amended, without waiting tor the expiration or 
the sixty day deterral period provided therein. 

Your specltlc question lsz 

In view or the roregolng premises and noting that, as 
provided by Section 4112.05 (B), Revised Code, Commission 
response to the tiling or charges or unlawtul discrimin
ation appears to be dls"retlonary, does the Commission 
have the power to walvo H~ right to proceed In any matter 
and refer the same to the United States Equal Employ
ment Opportunity Commission? 

Your question asks me to take note or the Commission's apparenUy 
discretionary duty under R.C. 4U2.05 (B) to respond to the tiling of charges of 
unlawful discrimination. R.C. 4U2.05 (B) states In pertinent part as followsz 

Whenever lt Is charged In writing and under oath by 
a person, referred to RS the complainant, that any person, 
referred to as the respondent, has engaged or Is engaging 
In unlawful discriminatory practices, or upon Its own 
Initiative In matters relating to any of the unlawful 
discriminatory practices enumerated In division (A), (B), 
(C), (D), (E), (F), (1), or (J) of section 4U2.02, or section 
4U2.021 (4112.02.11 or the Revised Code, the commission 
may Initiate a p.'elimlnary Investigation • • • It It 
determines alter such Investigation that It Is not probable 
that unlawfUl discl'imlnatory practices have been or are 
being engaged In, It shall notify the complainant that It 
has so determined and that It will not Issue a complaint In 
the matter. lt It determines after such Investigation that 
It Is probable that unlawful discriminatory practices have 
been or are being engaged In, It shall endeavor to 
eliminate such practices by Informal methods of confer
ence, conciliation, and persuasion. (Emphasis added.) 

Although the statute states that the Commission "may Initiate" a preliminary 
Investigation, the use or the term Is not conclusive. Statet ex rel. Meyers v. Board 
or Education, 95 Ohio St. 367 (1917). Under the rUles o statutory construction 
"way11 may refer to either permissive or obligatory conduct depending upon the 
context In which the word Is used. Hanton v. Frankel Bros. Realt~ U7 Ohio St. 345 
(1927); Sifford v. Beaty, 12 Ohio St. 189 ([861). The context or Ro • 4U2.05 (B) and 
related provisions In lt:c. Chapter 4112 Indicate that the General Assembly Intended 
to impose an Imperative obligation on the Commission to act upon charges alleging 
unlawful discriminatory practices. Following the statement that the Commission 
may Initiate a preliminary investigation, R.C. 4U2.05 (B) sets forth the alternatives 
tor Commlc;slon action based upon Its tindings In the preliminary Investigation. lt 
the Commission determines art!'r such Investigation that it Is not probable that 
unlawful discriminatory practices have occurred, the statute directs the 
Commission to notity the complainant that It will not Issue a complaint In the 
matter. lt the Investigation Indicates that It Is probable that such practices have 
occurred, the Commission Is directed to undertake Informal methods of conciliation 
and persuasion to eliminate such practice. The statute does not, however, address 
the complainant's rights or the Commission's duty In a situation where there has 
been no preliminary Investigation by the Commission. Because of this omission, the 
context of R.C. 4U2.05 (B) suggests that the General Assembly Intended the 
Commission to undertake a preliminary Investigation ot all charges properly tiled. 
There are, in addition, related provisions In R.C. 4112 that Indicate that the 
Commission has a duty to act upon all charges tiled with it. The most persuasive of 
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these related provisions Is R.C. 4112.04 (A) (8) whloh states that "(tl he Ohio Civil 
Rlrhts Commlsalon shall • • • lrl ecolve, lnvatlgato and pus upon written 
otwra made under oath or pracuo .. prohibited by seotlona 4112.02 and 4112.021 or 
tho Revlaod Code." 

Por thao reuona, It II my opinion that by onaotlnr R.C. Chapter 4U2 the 
Oenaral Auembly Intended to plaoo an Imperative duty on tho Ohio Civil Rights 
Commlaslon to act upon written charges or unlawful dllorlmlnatory employment 
practices. Tho Co'mmlaslon does have aome discretion to determine the manner In 
which It wiU act, See R.C. 4U2.04 (A) (4) (Commlaslon has rule making authority)! 
R.C. 4U2.04 (A) (5~ommlaslon may formulate policies to ottectuato the purposes 
ot R.C. 4U2.01 to 4U2.U), Thus, tho Commission may dotormlno tho amount and 
type or Investigation neoeuary to determine It It Is probable that unlawful 
dlaorlmlnatory practices have occurred and may set standards and procedures tor 
such lnv .. tlgatlons. This discretion does not, however, permit the Commllslon to 
abrogate Ita statutory duty by choosing not to act In certain cases. 

Since the performance or the Commllslon's duty to act upon charges requires 
the exercise ot judgement and discretion on the part ot the Commission members, 
It II also Impermissible tor tho Commission to delegate Its duty to act to a third 
party such u the EEOC. Where the proper execution ot a public oftlce requires 
that the otncer exerclle his own judgment or discretion, the presumption Is that 
the particular ottlcer was chosen because he was deemed tit and competent to 
exercise that judgment or discretion. In such oases, the otrlcer may not delegate 
his duties to another, unless the power to so substitute another In his place has been 
expressly or Impliedly granted to the otrloer. Relke v. HMan, 34 Ohio L. Abs. 3U 
(1940); Statef ex rel Plndln~ v. Kohler, U N.P. (n.s.) 497 ( llJ; 1977 Op. Att'y Gen. 
No. 77-064, 973 Op. Att'y en. No. 73-126. Thus the Commission does not perform 
Its statutory duty if it merely refers a charge to the EEOC and \hen adopts the 
EEOC's findings and resolution as Its own without Investigation. 

That the Ohio Civil Rights Commission may neither abrogate nor delegate Its 
statutory duties by referring certain charges to the EEOC Is also supported by 
federal case law. In Brewer v. Republican Steel Cors·• 513 F.2d 1222 (6th Clr., 1975) 
the court upheld the denlil or a motion by the Oh o Civil Rights Commission to 
Intervene In a private employment discrimination suit brought under Title VU ot the 
CivU Rights Act or 1964, 42 USC S2000e et !!9.! ,because the Commission could not 
show a direct, substantial interest In the iiiigatTon. In the court's view, set forth at 
1223 and below, the state and federal civil rights law require independent 
enforcement. 

The Commission's duty - and its Interest -lies in enforc
Ing the Ohio civil rights statutes, not the parallel federal 
laws. The federal and state provisions relating to 
employment discrimination overlap in application. Never
theless, they do provide separate and Independent avenues 
or relief that were not designed to be pursued through a 
unitary enforcement procedure. See Alexander v. Gardner 
Denver Co., 415 U.S. 36, 47-49, 945. Ct. 1011, 39 L. Ed.2d 
147 (1974); Cooper v. Phillip Morris, Inc., 464 F.2d 9 (6th 
Clr. 1972). 

In Alexander v. Gardner Denver Co., supda, at 47-49, the United States Supreme 
Court espoused its view on the lridepen ence or federal and state civil rights 
remedies as follows: 

In addition, legislative enactments in this area have 
long evinced a general intent to accord parallel or 
overlapping remedies against discrimination. In the Civil 
Rights Act of 1964, 42 u.s.c. S2000a et seq., Congress 
Indicated that it considered the policy against discrimina
tion to be of the "highest priority." • • • Consistent 
with this view, Title vn provides for consideration or 
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employment-discrimination claims In several 
forums • • • And, In general, submlulon of a claim to 
one forum does not preclude a later subml11lon to another. 
Moreover, the legislative history or Title VD manifests a 
congreulonal Intent to allow an Individual to pursue 
Independently his rights under both Title VD and other 
applicable state and federal statutes. The clear Inference 
Is that Title VU was designed to supplement, rather than 
supplant, existing laws and Institutions relating to 
employment discrimination. (Footnotes and citations 
omitted.) 

Thus, In specific response to your question, It Is my opinion that the Ohio 
Civil Rights Comml11lon may not waive or delegate Its duty to act upon a charge 
properly tiled with the Commission by referring such charge to the Equal 
Employment Opportunity Commission. The Commission's statutory duty to act, 
however, extends only to charges tiled with the Commission by the complainant 
within six months after the alleged unlawful discriminatory practice Is committed. 
The Commission has no duty under Ohio law to act upon charges tiled with the 
EEOC by parties within the jurisdiction of the Ohio Commission. 

The proposed Work Sharing Agreement distinguishes between charges 
received Initially by the Ohio Civil Rights Commission and those received Initially 
by the EEOC. It also Identifies certain charges for which It Is desirable to have the 
Ohio Commission assume primary jurisdiction and those for which the EEOC will 
assume primary jurisdiction. This latter distinction does not depend upon where a 
charge Is first riled, One stated purpose of the agreement Is to enable the EEOC to 
assume Immediate primary jurisdiction with respect to certain types of charges and 
charges Involving certain respondents. 

As concluded above, the Ohio Civil Rights Commission has an absolute duty 
to act whenever It receives a properly tiled charge. The Commission may, 
however, pursuant to Its powers set forth In R.C. 4112.04(A), formulate procedures 
it will follow In processing charges that are also tiled with the EEOC, provided such 
procedures do not Impair the Commission's ability to act In full compllance with 
R.C. 4112.05(8), 

Whether the EEOC may assume Immediate primary jurisdiction with respect 
to certain predetermined charges depends upon the requirements ot the federal 
civil rights laws. It is not within my statutory authority to opine on matters or 
federal law and the obligations and powers of federal agencies. I shall, however, 
take the liberty to point out more explicitly the applicability of federal law to 
certain parts of the agreement in order that my conclusions herein will not be 
misconstrued as negating those portions of the proposed agreement controlled by 
federal law. 

Pursuant to 42 USC S2000e-5 (c) the EEOC may not act upon a charge unless 
the complaining party has commenced a proceeding under any applicable state or 
local law and sixty days have expired since such proceedings were commenced or 
such proceedings have been terminated. There may, therefore, be little substantive 
signiCicance to the distinction made in the proposed agreement on the basis of 
where the charge is first received, since all charges must be tiled Cirst with the 
Ohio Commission, unless the EEOC is authorized to waive the local filing 
requirements in 42 USC S2000e-5 (c). The EEOC's authority to waive the local 
tiling requirements appears to depend upon the applicability or 42 USC 2000e-8 (b). 
This section, which gives the EEOC general authority to cooperate with state and 
local agencies, provides as follows: 

The Commission may cooperate with State and local 
agencies charged with the administration of State fair 
employment practices laws and, with the consent ot such 
agencies, may, Cor the purpose or carrying out its 
functions and duties under this subchapter and within the 
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limitation ot Cunds aPQroprlated speolflcaUy tor such 
purposo, ensqe In and contribute to tho cost ot research 
and other projects ot mutual Interest undertaken by such 
aroncles, and utilize the sorvlces ot such agencies and 
their employees, and, notwithstanding any other provision 
ot law, pay by advance or relmbursoment such agencies 
and their employees tor services rendered to assist tho 
Commission In carrying out this subchapter. In 
furtherance ot such cooperative efforts, tho Commls.•lon 
ma~ enter Into written agreements with such State or 
loo agencies and such a~eoments may Include provisions 
under which the commlsa on shaD refrain from prooossln~ 
a charge In any cases or class or oases speoltled In sue 
aK!'eements or under which the Commission shaD relieve 
any person or class or persons In such State or loo&llty 
from [;ilulrements lm~sed under this section. The 
Comm on shill resoln any such agreement whenever It 
determines that the agreement no longer sorves the 
interest or effective enforcement ot this subchapter. 
(Emphasis added.) 

lf the EEOC has, therefore, the authority pursuant to this section to relieve a 
complaining party of the local filing requirements In 52000e-5(c), supra, the EEOC 
may t.\Ssume Immediate Jurisdiction with respect to charges Initially received by the 
EEOC. It would also appear that the EEOC may pursuant to this section refrain 
from ~~rooesslng charges when such charges are being effectively handled by a state 
or local enforcement agency. 

Again It would be Inappropriate Cor me to interpret these federal statutes or 
to attempt to reconcile the EEOC's apparent authority under 52000e-8(b) with the 
judicial views of the Independence of federal and state civil rights enforcement 
discussed previously. I leave, therefore, to the appropriate federal legal officer the 
determination of whether charges Initially received by the EEOC must be referred 
to the state enforcement agency and when the EEOC may assume jurisdiction. 
Since the existence of a written cooperative agreement with a state or local 
agency Is a condition precedent to the EEOC's authority' to refrain from acting or 
to waive the requirements of 52000e, I must, nevertheless, further clarify the 
extent to which my previous conclusion limits the authority or the Ohio Civil 
Rights Commission to enter Into such an agreement. 

While the Ohio General Assembly has not expressly provided for cooperative 
efforts between the Ohio Civil Rights Commission and Its federal counterpart, the 
Commission may validly adopt, pursuant to R.C. 4ll2.04 (A) (6), a policy of 
cooperating with the EEOC, If It determines that such policy will better effectuate 
the provisions of R.C. Chapter 4ll2. While the Commission does not have the 
authority to commit the State to participation in a federal program or to accept 
federal Cunm, the governor may, pursuant to R.C. 107.17, commit the state to 
participation In any federal program not authorized by existing state law for a one 
year period. 

It would appear, therefore, that reasonable cooperative efforts between the 
state and federal enforcement agencies that will enhance the effective execution 
or their respective duties are permissible. In searching for illustrations or what 
might constitute acceptable cooperative efforts, I noted several In your proposed 
contract with the EEOC. Among these are the development of compatible 
employment discrimination charge forms and processing terminology, the 
development of compatible procedural and substantive standards, the development 
of inventory reduction systems and progress monitoring mechanisms, the Identifica
tion of necessary legislative changes and the training of Commission personnel in 
the rapid charge processing procedures developed by the EEOC. Activities such as 
these If initiated by the Commission would clearly fall within its power to adopt 
rules and to formulate policies to effectuate the provisions of Chapter 4ll2. Such 
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aotlvltlos are not rendered lmpormllllble merely beoauao they are done In 
cooperation with tho EEOC. 

It II, therefore, my opinion that the Ohio Civil Rl;hts Commlalon may enter 
Into a cooperative avoement with the Equal Employment Opportunity Commlalon 
and may avoe to atabllah oertaln Internal procedures dellpod to expedite oue 
handUng, provided that the terms of auoh avoement do not abropte the 
Commllllon'l statutory duty to aot upon an ohai'IOI properly tiled with It pursuant 
to R.C. 4112.05 (8), Pursuant to Its authority under R.C. 4112.14 (A) (5), tho 
Commllllon may, by onterln~rlnto suoh an qreement, waive any rllfht It may have 
under federal law to exclusive sixty day jurisdiction over oharlfOI tiled with It, It 
suoh right oan be waived under federal law without termination of the looal 
proooedlng. 

You also have submitted a second opinion request whloh ral101 two additional 
questions concerning the oxeoutlon of the proposed work sharing agreement. Your 
first question In the second request ukl for olarlnoatlon or the rlshts of a 
complainant and the corresponding duties of the Commlalon upon the submlalon to 
the Commission of a proper affidavit charging a respondent with a violation of R.C. 
Chapter 4112. I believe my analysis herein hu adequately explored the rights and 
duties arising from the submllllon of a complaint with the Commlalon. Your 
second quatlon states u foUowsa 

In the evenC that an employment char~e Is received 
from a oomplalnant by the Commission and referred 
without further action to the EEOC, and the EEOC 
prooeeds with the matter In a manner which Is negligent 
or adversely affects the rights of the complainant u they 
might have been prosecuted under Ohio law by the Ohio 
Civil Rights Commlalon, does that complainant have any 
right or action against the Ohio Civil Rights Commission 
by reason or Its referral ,">f the matter to the EEOC 
pursuant to the provisions of the Work Sharing Agreement 
referred to In our request of March 16, 1978? 

Since I have concluded that the Commission may not refer a charlfe received by It 
from a complainant to the EEOC without action, there Is no need for me to address 
your second question. 

Thus, It Is my opinion and you are so advised thatl 

1. The Ohio Civil Rights Commission hu a statutory 
duty, pursuant to R.C. 4U2.04 (A)(6), to act upon aU 
char~es of unlawful discriminatory practice tiled by 
a complaining party In accordance with R.C. 4U2.05 
(B). The Commission may not delegate such duty to 
a third party. 

2. The Ohio Civil Rights Commission hu the authority, 
pursuant to R.C. 4U2.04 (A) (5), to formulate a 
policy of cooperation and coordination with the 
United States Equal Employment Opportunity 
Commission. It authorized, pursuant to R.C. 107.17, 
the Ohio Civil Rights Commission may enter Into a 
written agreement with the United States Equal 
Employment Opportunity Commission whereby the 
Ohio Civil Rlshts Commission qrees to establllh 
certain Internal prooedures designed to expedite 
case handling, provided that the terms or m~ch 
agreement do not abrogate the Commission's 
statutory duty to act upon au charges properly tiled 
with It pursuant to R.C. 4U2.05 (B). 
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OPINION NO. 78-011 

Syllabus: 

It a person whoae driver's llcenao has been suspended pursuant to R.C. 4507.40 
falls to provide proof or financial respon.,.lblllty as required by R.C. 4507.41, such 
person Is not entitled to have a motor vehicle registered In his name. 

To: Dean L. Dollison, Bureau of Motor Vehicles, Columbus, Ohio 
By: William J. Brown, Attorney General, April 11, 1978 

I have before me your request for my opinion as to whether R.C. 4509.44 Is 
applicable where a person whoso driver's license has been suspended pursuant to 
R.C. 4507.40 fails to provide proof or financial responsibility as required by R.C. 
4507.41. 

R.C. 4507.40 establishes a system or points assessed against an Individual 
driver according to tho nature of the tratrlc offense that he hu committed. R.C. 
4507.40 (K) Indicates that If a person hu charged against him a total or not less 
than twelve points Within I period of two years from the date or the first 
conviction, that person's license shall be suspended for six months. R.C. 4507.41 
requires any person whose license hu been suspended and who Is seeking the return 
of said license, to demonstrate to tho satisfaction of the registrar that he Is a 
qualified driver, and to give and maintain proof of flnanC!Ial responsibility. R.C. 
4509.45 describes the evidence that shall C!Onstltute sutrlclent proof or !lnanC!Ial 
responsibility in order to satisfy the requirements or R.C. 4507.41. Moreover, R.C. 
4509.44 states that "[nl o motor vehiC!le shall be or C!ontinue to be registered in the 
name or any such person required to rue proof or flnanC!Ial responsibility unless 
such proof Is furnished and maintained In acC!ordanC!e with 54509.45 or the Revised 
Code." Due to the absenC!e of any qualifying language in R.C. 4509.44 Umiting its 
application to speC!itlc lnC!Idents where proof or !lnanC!ial responsibility is required, 
I must C!OnC!lude that R.C. 4509.44 applies to all situations In which proor or 
financial responsibility Is required. 

Thus, In speC!IfiC! answer to your question, It Is my opinion and you are so 
advised that It a person whose driver's license hu been suspended pursuant to R.C. 
4507.40 falls to provide proof or flnanC!Ial responsibility as required by R.C. 
4507.41, suC!h person Is not entitled to have a motor vehicle registered in his name. 

Syllabus: 

OPINION NO. 78-012 

1. Where the Department of Public Welfare obtains 
subrogation rights, under R.C. 5101.58, as the result 
of an automobile 8C!C!Ident, the Department is a 
party "claiming an Interest arising out of a motor 
vehicle aC!C!Ident," and is therefore entitled to an 
aC!Cident report from the DireC!tor of Highway 
Safety under R.C. 5502.12. 

2. Where the Director of Highwlly Safety issues an 
aC!C!Ident report, pursuant to R.C. 5502.12, to the 
Department of PubliC! Welfare, R.C. U5.45 requires 
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that the Department of Public Welfare pay the 
statutory fee of one dollar. 

2·32 

To: Robert M. Chiarmonte, Director, Ohio Dept. of Highway Safety, Columbus, 
Ohio 

By: William J. Brown, Attorney General, April 11, 197B 

I have before me your request for an opinion on the following questions: 

1. May the Department of Highway Safety release to 
the Department of Public Welfare copies of accident 
reports received under R.C. 5502.12? 

1. U so, may such reports be sent without charge to the 
Department of Public Welfare? 

R.C. 5502.ll provides: 

Every state highway patrolman, sheriff, deputy sheriff, 
pollee officer, or other law enforcement o!!lcer 
Investigating a motor vehicle accident shall, within 5 
days, forward a written report of such accident to the 
director of highways and a copy to the director of highway 
safety on a form which the director of highways shall 
adopt subject to the provisions of sections ll9.01 to 119.13, 
Inclusive, of tho Revised Code. 

Distribution of the accident reports is controlled by R.C. 5502.12. That section 
provides: 

The accident reports submitted pursuant to section 
5502.11 of the Revised Code shall be for the use of the 
director of highway safety for purposes of statistical, 
safety, and other studies. The director of highway safety 
shall furnish a. copy of such report to anf. person claiming 
an interest arising out of a motor vellic e accident, or to 
his attorney, upon theaEyment of a fee of one dollar, and 
with respect to accl ents investigated by the state 
highway patrol, the director of highway safety shall 
furnish to such person all related pollee reports, 
statements, and photographs upon the payment of said fee 
of one dollar and the cost of each document and 
photograph reproduced by said department. 

Such state highway patrol reports, statements, and 
photographs may, in the discretion of the director of 
highway safety, be withheld until all criminal prosecution 
has been concluded; and the director of highway safety 
may require proof, satisfactory to him, of the right of any 
applicant to be furnished such documents. (Emphasis 
added.) 

Under R.C. 5101.58, the Department of Public Welfare Is granted a right of 
subrogation "· • • for the liability of a third party for the cost of medical 
services and care arising out of injury, disease, or disability of an applicant for or 
recipient of medical assistance • • ." It is therefore clear that the Department 
of Public Welfare is "a person claiming an interest arising out of a motor vehicle 
accident" under R.C. 5502.12, supra, in any accident in which a recipient of medical 
assistance is injured and requires medical services which are paid for in whole or in 
part by the Department. This is not to say, however, that the Department of 
Public Welfare should be allowed to examine all accident reports. It may only 
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request those reports which relate to accidents that result in the Department 
having to make medical payments. Accordingly, your first question is answered in 
the affirmative. 

The second question you raise Involves the very practical problem of who 
should pay for the reports which are Issued to the Department of Public Welfare. It 
appears that this question is answered by R.C. ll5.45 which provides, in pertinent 
part, as follows: 

All service rendered and property transferred from one 
institution, department, improvement, or public service 
industry to another shall be paid for at its run value. No 
institution, department, improvement, or public service 
industry shall receive financial benefit from an 
appropriation made or fund created for the support of 
another • • • 

Thus, where your department supplies an accident report to the Department 
of Public Welfare, then the Department of Public Welfare is required, under R.C. 
ll5.45, to pay "its run value." Under R.C. 5502.12, Ut~pr~ the statutory fee for 
providing such reports is one dollar, and such fee sho t erefore be paid by the 
Department of Public Welfare prior to issuing the accident report. 

Accordingly, it is my opinion and you are so advised, that: 

Syllabus: 

1. Where the Department of Public Welfare obtains 
subrogation rights, under R.C. 5101.58, as the result 
of an automobile accident, the Department is a 
party "claiming an interest arising out of a motor 
vehicle accident," and is therefore entitled to an 
accident report from the Director of Highway 
Safety under R.C. 5502.12. 

\!, Where the Director of Highway Safety issues an 
accident report, pursuant to R.C. 5502.12, to the 
Department of Public Welfare, R.C. ll5.45 requires 
that the Department of Public Welfare pay the 
statutory fee of one dollar. 

OPINION NO. 78-013 

CETA participants and welfare recipients who are 
"loaned" to the Department of Natural Resources, and 
who are under the supervision of the Department while 
performing services are "employees" of the Department 
for purposes of R.C. 9.83. 

To: Robert W. Teater, Director, Ohio Dept. of Natural Resources, Columbus, 
Ohio 

Sy: William J. Brown, Attorney General, April 11, 1978 

I have before me your request for an opinion on the following question: 

Are CETA workers who are loaned to the Department 
of Natural Resources by the sponsoring agency or public 
relief workers who are required by the county to work 
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on public property and loaned to the Department 
covered by the Department's insurance policy against 
third-party liability when they operate state 
equipment? 

2-34 

As you indicate, R.C. 9.83 allows the state and the various subdivisions to join a 
self insurance fund and to ultimately purchase liability insurance. The section 
provides, in part, as follows: 

(A) The state and any political subdivision may 
procure a policy or policies of insurance insuring its 
officers and employees against liability on account of 
damage or injury to ~rsons and property, including 
liability on account of eath or accident by wrongful 
act, occasioned b~ the operation of such motor vehicles 
as are automo 1les, trucks, motor vehicles with 
auxiliary equipment, self-rropelling equipment or 
trailers, aircraft or watercrat by employees or officers 
of the state or a political subdivision, while such 
vehicles are bein used or o erated in the course of the 
business o the state or the political subdivision. On 
and after the effective date of this section and until 
liability insurance is in force pursuant to division (B) of 
this section in the absence of liability insurance 
authorized by this section, the state is authorized to 
expend funds to pay judgments rendered in any court 
against its employees of [or] officers, that result from 
the employee's or officer's operations of one of the 
aforementioned vehicles where the employee or officer 
was acting in the course of his employment, and is 
authorized to expend funds to compromise claims for 
liability against its employees of [or] officers, that 
result from the employee's or officer's operation or use 
the aforementioned vehicles in the course of his 
employment. • • (Emphasis added.) 

Under this section, the answer to your question turns upon the definition of 
"employee." 

The Comprehensive Employment and Training Act (CETA), 29 U.S.C. §801, et 
feq., has as its purpose the provision of "job training and employment opportunities 
or economically disadvantaged, unemployed, and underemployed persons • • • ." 

To achieve this end, the federal government makes grants to "sponsoring" agencies 
of state and local governments. Participants for the programs operated by the 
sponsors are selected on the basis of need and paid with ~he federal grant monies. 

Discussions with members of your office reveal that ODNR has become 
involved with CETA participants in two ways. Under one pro;-:ram, ODNR is itself 
the sponsoring agency. Participants are selected by OD.f\.'lt and are pro~essed 
through your personnel office. They are paid directly by ODNR, although the 
funding is federal, and all services performed by these participants are performed 
for ODNR. Your question, however, does not relate to these participants. Under 
the second system, CETA participants are ''loaned" to ODNR by other sponsors. 
These other sponsors are the agencies which select the participants and the 
participants are processed and paid through that sponsor. They are loaned to 
ODNR because ODNR has jobs for them at times when the original sponsor does 
not. Although the processing and payment of these loaned CETA participants 
continues to be conducted by the original sponsor, the actual job site supervision is 
handled by ODNR. Your department has also indicated that a similar situation 
exists with respect to the welfare recipients about whom you inquire. Certain 
counties impose the condition of work upon receipt of welfare benefits, and at 
times these counties ask that ODNR supply recipients with such work. As is the 
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case with loaned CET A participants, the "payrolls" are handled by the counties, but 
the actual job site supervision is handled by ODNR. 

The word "employee" is not defined by R.C. 9.83. "Employee" is defined in at 
least three other sections of the Revised Code, see R.C. 4101.01(0), 4121.13, and 
5903.02, but in each instance, the definition is limiTed by its own terms to the 
particular Revised Code chapter in which it appears. None of these definitions is 
controlling for purposes of R.C. 9.83. 

In order to better understand what is meant by the wor'J ''employee" in R.C. 
9.83, it is necessary to analyze the purpose of the statute. In waiving tort liability 
under R.C. 2743.02, the state is now a potential defendant, and it appears that the 
purpose of R.C. 9.83 is to protect not only the employees, but the agency as well. 
For this reason, the category included within the definition of "employee" should be 
broad enough to include all persons whose negligence would involve potential 
liability to the agency. In order to resolve that issue, common law principles of 
respondeat superior must be analyzed. 

Federal case law reveals that CETA participants would not be considered 
federal employees for purposes of imposing liability. Although the issue has not 
been decided specifically with respect to CETA, in an analagous case, Vincent v. 
U.S., 383 F. Supp. 471 (E.D. Ark., 1974), affirmed, 513 F. 2d 1296 (8th Cir., 1975), it 
washeld that the mere fact that a person was paid with federal grant monies did 
not render the federal government liable for his torts under the Federal Tort 
Claims Act. In that case the funding grant was an OEA grant. The court reasoned 
that the determinitive factor in resolving the issue of liability was not the mode or 
source of payment but rather the right to supervise and direct the manner in which 
services are performed. Accord: Hines v. Cenla Community Action Committee, 
474 F. 2d 1052 (5th Cir., 1973). Robles v. El Paso Communit Action A enc , 456 
F. 2d 189 (5th Cir., 1972). But~ Orleans v. U.S., 513 F. 2cf!97 6th Cir., 1975 • 

For purposes of determining the liability of the master for the torts of the 
servant, Ohio has also followed the "right to control" test. s:mply put, the test 
states that he who controls the servant must bear the risk of liability for that 
servant. The rule has been ardently applied in ''loaned servant" cases where the 
issue of who is the actual master is material. Thus, in Ragone v. Vitali & Beltrami, 
42 Ohio St. 2d 161, 172 (1975), the following test was reiterated: 

In determining whether, in respect of a particular act, a 
servant, in the general employment of one person, who 
has been loaned for the time being to another is the 
servant of the original employer or the person to whom 
he has been loaned, the test is whether in the particular 
service which he is engaged to perform, the servant 
continues liable to the direction and control of his 
gene!'al employer or becomes subject to that of the 
person to whom he is lent, - whether the latter is in 
control as proprietor so that he can at anytime stop or 
continue the work and determine the way in which it is 
to be done, with reference not only to the result 
reached but to the method of reaching it. 

Numerous other cases support the view that liability follows the right to 
control. See,~ Gilmore v. Grandview Cement Products, Inc., ll6 Ohio App. 313 
(1962). Board mEducation v. Rhodes, 109 Ohio App. 415 0959). Home Ins. Co. v. 
Brd. of Commrs., 88 OhiO App. 91 (1949), appeal dismissed, 153 Ohio St. 538 (1950). 

Under this test the loaned CETA participants and welfare recipients you 
- describe present a potential source of liability to ODNR. Keeping in mind the 

apparent purpose of R.C. 9.83 to protect the agencies of the state as well as 
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"employees" from third party liability, I am of the op1mon that the word 
"employee" should be construed to include any person representing a potential 
source of liability to the agency and therefore includes these workers. In reaching 
this conclusion I rely solely upon R.C. 9.83 and therefore do not reach numerous 
other related questions, particularly the questions of whether these workers are 
state employees for purposes of the state retirement system or whether they are 
classified civil servants. 

Accordingly, it is my opinion that: 

Syllabus: 

CETA participants and welfare recipients who are 
''loaned" to the Department of Natural Resources, and 
who are under the supervision of the Department while 
performing services are "employees" of the Department 
for purposes of R.C. 9.83. 

OPINION NO. 78-014 

Levy funds raised ptirsuant to a fire levy under R.C. 
5705.19 (I) may not be used for the purpose of purchasing 
ambulance equipment or for providing ambulance or 
emergency medical service. Funds for such purposes must 
be raised under a separate levy pursuant to R.C. 5705.19 
(U) .. (1969 Op. Att'y Gen. No. 69-123 overruled.) 

To: Donald L. Jones, Washington County Pros. Atty., Marietta, Ohio 
By: William J. Brown, Attorney General, April 13, 1978 

I have before me your request for my opinion regarding a tax levy for 
ambulance service. Specifically, you have raised the following question: 

Can monies collected as part of a fire levy pursuant to 
Ohio Revised Code Section 5705.19 (I) be used to purchase 
ambulance equipment and/or ambulance service in view of 
the fact that in 1974 the General Assembly added sub
paragraph (U) to section 5705.19 which now permits a 
taxing authority to levy a tax in excess of the ten mill 
limitation for the purpose of "providing . ,mbulance 
service, emergency medical service, or both?" 

The relevant portions of R.C. 5705.19 are as follows: 

The taxing authority of any subdivision at any time and in 
any year, by vote of two-thirds • • • may declare by 
resolution to the board of elections • • • that the 
amount of taxes • • • raised within the ten mill 
limitation will be insufficient to provide for the necessary 
requirements of the subdivision, and that it is necessary to 
levy a tax in excess of such limitation for any of the 
following purposes: 

(I) For the purpose of providing and maintaining fire 
apparatus, appliances, buildings, or sites therefor, or 
sources of water supply and materials therefor, or the 
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establishment and maintenance of lines of fire alarm 
telegraph or the payment of permanent, part-time, or 
volunteer firemen or fire fighting companies to operate 
the same; 

(U) For providing ambulance service, emergency 
medical service, or both. 

Such resolution shall be confined to a single purpose 
aJi<J except as hereafter provided, and shall specify the 
amount of increase in rate which it is necessary to 
levy • • • (Emphasis added.) 

OAG 78-014 

As you indicate in your request, my predecessor, in 1969 Op. Att'y Gen. No. 
69-123, determined that a board of township trustees could expend funds raised 
under an R.C. 5705.19 (I) levy for the purpose of "furnistling ambulance service to 
its citizens." Subparagraph (U) was enacted by the General Assembly after that 
opinion. Therefore, the issue pr-esented is whether the enactment of subparagr""ph 
(U) now requires a separate levy for ambulance service. 

Ohio law clearly requires a new levy for ambulance service be passed. As 
indicated, subparagraph (U) is newly enacted. It allows a tax levy for ambulance 
service. Ohio authority has consistently found that each of the various 
subparagraphs of R.C. 5705.19 constitutes a "single purpose" and therefore the 
funds raised under a levy passed pursuant to one subparagraph, may not be used for 
purpose set forth in a different subparagraph. 

The following examples illustrate the point. In 1967 Op. Att'y Gen. No. 67-107 
my predecessor considered the question of whether funds raised "for general 
construction, reconstruction, resurfacing, and repair of roads and bridges in 
counties or townships," pursuant to R.C. 5705.19 (G) could be used to finance a 
sewer and storm drain master plan. The opinion concluded that such a use of levy 
funds was not permissable, relying largely upon subparagraph (M) which allows a 
levy "for regional planning." My predecessor reasoned that: 

Subsections (G) and (M) of Section 5705.19, Revised 
Code, are separate purposes. The master plan for the 
purpose contemplated would require a levy pursuant to 
Section 5705.19 (M) . • • 

The case of Roddy v. And:ix, 32 Ohio Ops.2d 34fl (Madison Co. Common Pleas, 1964) 
reached the same result. ln that case, taxpayers brought an action to enjoin the 
expenditure of certain levy funds. The levy in question had been approved under 
R.C. 5705.19 (L) "for the purpose of the maintenance and operation of schools for 
retarded children." The county commissioners had plans for using the funds for the 
purpose of real estate for such a school. The court found in favor of the taxpayers. 
Relying upon R.C. 5705.19 (F), which provides that a taxing authority may authorize 
a levy "for the construction or acquisition of any specific permanent improvement 
or class of improvements . • .," the court made the following observation: 

The words "single purpose" are plain and unambiguous. 
The several purposes are set out in subsections (A) 
through (L) are single purposes. Roddy, at 350. 

Application of this test to your request necessitates a negative answer. A 
levy for fire apparatus and payment of firemen is authorized by R.C. 5705.19 (I). A 
levy for ambulance service is authorized by R.C. 5705.19 (H). Each is a separate 
purpose, and funds raised under a levy for one may not be used for the other. 

One further point deserves discussion. ln 1969 Op. Att'y Gen. No. 69-038 my 
predecessor determined that a township which maintained a fire department could 
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operate an ambulance through the fire department. R.C. 5705.19 (U) in no way 
affects that authority. It does, however, require a separation of funds since the 
proceeds of a fire levy under R.C. 5705.19 (I) can no longer be used to provide 
ambulance service. While such a situation could entail accounting problems for the 
township, there is little doubt that levys under R.C. 5705.19 (I) and (U) can not be 
simply thrown together into one "fire department" fund. And, of course, there is no 
prohibition on using "inside" levy proceeds for that portion of the township fire 
department's budget which represents ambulance service. 

Accordingly, it is my opinion, and you are so advised that: 

Syllabus: 

Levy funds raised pursuant to a fire levy under R.C. 
5705.19(1) may not be used for the purpose of purchasing 
ambulance equipment or for providing ambulance or 
emergency medical service. Funds for such purposes must 
be raised under a separate levy pursuant to R.C. 
5705.19(U). (1969 Op. Att'y Gen. No. 69-123 overruled.) 

OPINION NO. 78-015 

1. Upon receipt of a writ of possession issued pursuant 
to R.C. 2327.02 (C) as part of a foreclosure action, 
the county sheriff must deliver actual and exclusive 
possession to the purchaser at a judicial sale, even 
where delivery of such possession requires forcible 
removal of the occupant, provided that the occupant 
was a party to the foreclosure action. 

2. R.C. 1923.01, which vests jurisdiction over actions in 
forcible entry and detainer in municipal and county 
courts, does not prevent a county sheriff from 
forcibly removing an occupant from foreclosed 
premises under a writ of possession, and delivering 
possession to a purchaser at a judicial sale. 

To: Anthony J. Pizza, Lucas County Pros. Atty., Toledo, Ohio 
By: William J. Brown, Attorney General, April14, 1978 

I have before me your request for my opinion on the following questions: 

I. Upon receipt of a writ of possession as part of a 
foreclosure action, must the sheriff deliver actual 
possession to the purchaser at a judicial sale, even 
where delivery requires forcible removal of the 
occupant? 

2. Would the answer to question number one be 
affected by whether or not the occupant was a party 
to the foreclosure proceedings? 

3. What effect does the Forcible Entry and Detainer 
Statute, particularly as it vests jurisdiction in the 
Municipal Courts, have upon the authority of the 
Sheriff to enforce writs of possession? 
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In a foreclosure proceeding, once the sale has been completed and approved 
by the court, the purchaser is entitled to both a sheriff's deed and a writ of 
possession. Poole v. Loan and Bldg. Co., 4 0. Dec. 504 (1896). The sheriff is 
thereupon authorized and directed to execute the writ pursuant to R.C. 2327.02(C), 
whitlh specifies that the .,,rit shall contain specific description of the property and 
a command to the sheriff to deliver it to the person entitled thereto. 

One of my predecessors, in 1933 Op. Att'y Gen. No. 1913, p. 1809, addressed 
the issue posed by your first question. In considering a situation where the 
occupants of property were defendants in the original action wherein a judicial sale 
was had, my predecessor concluded that it is the mandatory duty of the sheriff to 
serve the writ of possession provided for by G.C. 11654, now R.C. 2327.02. 
Moreover, my predecessor concluded that where the occupants refuse to leave the 
premises, it is the duty of the sheriff to remove them and their personal property 
from the premises and to del."ler possession to the purchaser. 

A similar conclusion was reached in Tetterbach v. Meyer, et al., 10 0. Dec. 
Rep. 212 (1888), where the court reasoned that if the sheriff were unable to enforce 
a writ of possession by physically removing an occupant who was a party to the 
foreclosure suit, the issuance of the writ would be an idle gesture. The court added 
that where the occupant was a party to the foreclosure, there would be no point in 
requiring the purchaser to initiate an action in forcible entry and detainer, as had 
been urged by the defendant, because there were no issues to litigate. It is, 
therefore, my conclusion also that the provisions of R.C. 2327.02(C) require that a 
county sheriff enforce a writ of possession upon an occupant of foreclosed 
premises, where the occupant was a party to the foreclosure proceedings, by 
physically removing that occupant if he fails to vacate voluntarily. 

It should be noted, however, that the foregoing conclusion applies only in 
those instances in which the party against whom physical removal is sought was 
also a party to the foreclosure action. If the occupant of the premises was not a 
party to the foreclosure action, a writ of possession cannot be enforced against 
him. The Court of Appeals for Summit County held, in Nunn v. Hutchinson, 1 Ohio 
Law Abs. 282 (1922) that a writ of possession can be used only against the parties 
to the foreclosure suit, and cannot be used to disturb the possession of a stranger to 
the suit. The court further held that a writ should be executed only when the right 
is clear, for it cannot be used to litigate conflicting rights not already adjudicated. 
The plaintiff in that case took possession under a lease from the mortgagor. When 
the mortgagee initiated foreclosure, he neglected to join the plaintiff. An 
injunction was granted to the plaintiff to prevf,nt enforcement of the writ. Under 
this holding, it is clear that a sheriff may not enforce a writ against an occupant 
who was not a party to the foreclosure action. 

Your final question raises the possibility of 11 jurisdictional conflict between 
the provisions of R.C. 2327.02 and those of R.C. 1!1:!3.01, et ~and R.C. 1901.18, 
which grant jurisdiction in actions in forcible entry and detainer to the county and 
municipal courts. R.C. 1923.01, in pertinent part, provides as follows: 

As provided in sections 1923.01 to 1923.14 inclusive, of the 
Revised Code, any judge of a county court, within his 
proper area of jurisdiction, may inquire about persons who 
make unlawful and forcible entry into lands and tenements 
and detain them, as well as about persons who have a 
lawful and peacable entry into lands and tenements and 
hold them unlawfully and by force. If upon such inquiry it 
is found that an unlawful and forcible entry has been 
made, and that the lands or tenements are held by force, 
or that after a lawful entry they are held unlawfully, then 
such judge shall cause the party complaining to have 
restitution thereof. 

R.C. 1923.02(C) specifies that proceedings under the prov1s1ons of R.C. Chapter 
1923 may apply to sales of real estate, on executions, orders, or other judicial 
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process, provided that the judgment debtor was in possession at the time of the 
judgment or decree which gave rise to the sale. R.C. l90l.l8(A) specifies that a 
municipal court, within its territory, shall have original jurisdiction in any civil 
action, of whatever nature or remedy, wherein judges of county courts have 
jurisdiction. Original jurisdiction over actions in forcible entry and detainer is thus 
vested in the county and municipal courts. 

While the jurisdiction thus vested is original, it is not exclusive. R.C. 1923.03 
indicates that such jurisdiction over actions for forcible entry and detainer is 
concurrent with that of the court of common pleas in the following terms: 

Judgments under sections 1923.01 to 1923.14, inclusive, of 
the Revised Code, either in the county court or in the 
court of common pleas, are not a bar to a latet• action 
brought by either party. (Emphasis added.) 

Thus, in Kuhn v. Griffin, 3 Ohio App.2d 195 (1964), the Court of Appeals for Lucas 
County held that the court of common pleas has original jurisdiction in forcible 
entry and detainer concurrent with that of the county and municipal courts. 

In summary, the purchaser of real property at a judicial sale may obtain 
actual possession thoreof through one of two methods where an occupant of the 
premises who was a party to the foreclosure proceedings refuses to vacate 
voluntarily. The purchaser is entitled to both a sheriff's deed and writ of 
possession, which must be executed by the county sheriff, who has a duty to deliver 
actual and exclusive possession to the purchaser, even wher~ such delivery requires 
forcible removal of the occupant. The purchaser may, however, elect to obtain 
possession against an occupant who was a party to the foreclosure proceedings 
through an action in forcible entry and detainer. Although the purchaser is not 
required to initiate an action in forcible entry and detainer, he may do so. Where 
the occupant of foreclosed premises was not a party to the foreclosure proceedings, 
the purchaser at a judicial sale must obtain possession through an action in forcible 
entry and detainer. It is, therefore, my opinion and you are so advised that: 

Syllabus: 

1. Upon receipt of a writ of possession issued pursuant 
to R.C. 2327.02 (C) as part of a foreclosure action, 
the county sheriff must deliver actual and exclusive 
possession to the purchaser at a judicial sale, even 
where delivery of such possession requires forcible 
removal of the occupant, provided that the occupant 
was a part:)' to the foreclosure action. 

2. R.C. 1923.01, which vests jurisdiction over actions in 
forcible entry and detainer in municipal and county 
courts, does not prevent a county sheriff from 
forcibly removing an occupant from foreclosed 
premises under a writ of possession, and delivering 
possession to a purchaser at a judicial sale. 

OPINION NO. 78-016 

The Board on Unreclaimed Strip Mined Lands has the authority as a matter of 
law co fund reclamation projects on private lands pursuant to Chapter 1513 of the 
Revised Code even though such lands may be subject to clean-up orders issued by 
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the Director of the Ohio Environmental Protection Agency. This opinion does not 
address the propriety of such an action from a policy perspective. 

To: Arthur R. Bowers, Chairman, Board on Unreclaimed Strip Mined 
Lands, Columbus, Ohio 

By: William J. Brown, Attorney General, April14. 1978 

I have br.:fore me your request for my opinion regarding the funding of a 
reclamation project on private lands pursuant to Chapter 1513 of the Revised Code 
when such lands may be subject to cleanup orders issued by the Director of the 
Ohio Environmental Protection Agency. 

Section 1513.30 creates the unreclaimed lands fund. The purpose of this fund 
is to reclaim land: 

"public or private, affected by mining • • . for which 
no cash is held in the strip mining reclamation fund or the 
surface mining reclamation fund." (Emphasis added.) 

In addition to these requirements, Section 1513.30 provides further criteria 
concerning the feasibility, cost, and the public benefits of reclaiming the areas, but 
there exists nothing that would preclude your funding this project merely because 
it is located on private land. Amended Substitute House Bill No. 244 revised 
Section 1513.30 this past year to specifically authorize your board to fund projects 
on private lands. 

Section 6111.03(H) does provide the director of environmental protection with 
the authority to issue orders to prevent, control, or abate water pollution. If the 
private lands project that your board is considering involves the abatement of 
water pollution it would appear that you will be funding a project on land subject to 
possible orders from the director of environmental protection. I find nothing in 
Chapter Slll, however, that would preclude your funding such a project, but Section 
3745.0ll(E) of the Revised Code does provide that: 

It is the intent of the general assembly that the 
environmental protection agency shall operate the state 
government in ways designed to minimize environmental 
damage;- and assist and cooperate with governmental 
agencies to restore, protect, and enhance the quality of 
the environment. 

I must further point out that your board is created within the Ohio 
Department of Natural Resources and Section 1501.02 of the Revised Code provides 
that: 

The director [of Natural Resources] shall co-operate with, 
and not infringe upon the rights of, other state depart
ments • • • and agencies • • • in the conduct 
of • • • matters in which the interests of the depart
ment of natural resources and such other departments and 
agencies overlap. 

These two sections of the Revised Code suggest a coordinated effort between 
your board and the Ohio Environmental Protection Agency ls warranted whenever 
there exists the kind of overlap with which you are now faced. 

In specific answer to your question, it is my opinion, and you are so advised, 
that your board has the authority as a matter of law to fund reclamation projects 
on private lands pursuant to Chapter 1513 of the Revised Code even though such 
lands may be subject to clean-up orders issued by the Director of the Ohio 
Environmental Protection Agency. For the reasons stated above, however, this 
opinion does not address the propriety of such an action from a policy perspective. 
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Syllabus: 

OPINION NO. 78·017 

A township trustee may, pursuant to R.C. 505.011, serve In 
the volunteer rlre department ol another township, even 
though that other tire department has a contrnct to 
provide fire protection to the township for which he is 
trustee, provided that the trustee receives no 
compensation from the township for providing such 
protection. (1960 Op. Att'y Gen. No. 1166, p. 120, 
ov~rruled.) 

To: Stephan M. Gabalac, Summit County Pros. Atty., Akron, Ohio 
By: William J. Brown, Attorney General, April14, 1978 

I have before me your request for an opinion which raises the following 
questions: 

1. May a township trustee be a member of another 
township's volunteer fire department, such 
department contracting to provide fire protection 
for the township of which he is trustee? 

2. If such person cannot occupy both positions, does the 
fact that he has been elected township trustee work 
a forfeiture of his position on the volunteer fire 
department, or does it require, if such person 
refuses to resign from the fire department, the 
institution of proceedings to remove such person 
from his position as township trustee? 

As you indicate in your request, the statutory provision most closely related 
to your question is found in R.C. 505.0ll. That section provides as follows: 

A member of a board of township trustees may be 
appointed as a volunteer fireman and in such capacity be 
considered an employee of the township, or he may be a 
member of a private fire company which has entered into 
an agreement to furnish fire protection for the township 
of which such member is trustee; provided that such 
member shall not receive com ensation for his services as 
a volunteer ireman. Emphasis added. 

This statutory provision became effective in 1967 and effectively negated the 
conclusion reached in 1960 Op. Att'y Gen. No. 1166, p. 120, The syllabus of that 
opinion reads as follows: 

Under Section 505.37, Revised Code, a member of a board 
of township trustees may not be employed by the township 
to maintain and operate fire fighting equipment and may 
not serve on a volunteer fire department which has 
entered into an agreement with the township to furnish 
fire protection, as such employment is incompatible with 
the office of a member of a board of township trustees. 

The obvious purpose of R.C. 505.0ll is to allow township trustees to serve 
their communities as volunteer firemen without jeopardizing their trusteeship. The 
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only caveat Is that the trustee may not receive any compensation. Keeping this 
purpose In mind, there appears to be no reoson why a township trustee can not 
serve In the volunteer flro department of a different township, even If that 
department Is under contract to provide fire protection to the township which the 
trustee serves. While the statute does not specifically provide for the particular 
facts about which you Inquire, the Intent Is clear. The only restriction Is that the 
trustee may not receive any compensation for his services. 

My answer to your tlrst question renders an answer to your second question 
unnecessary. 

Accordingly, It Is my opinion, and you are advised that: 

Syllabus: 

A township trustee may, pursuant tu R.C. 505.0ll, serve In 
the volunteer fire department of another township, even 
though that other fire department has a contract to 
provide tire protection to the township for which he is 
trustee, PI'ovided that the trustee receives no 
compensat!.on from the township for providing such 
protection. (1960 Op. Att'y Gen. No. ll66, p. 120, 
overruled.) 

OPINION NO. 78-018 

Article ll, §20, Ohio Constitution prohibits any increase in ~diem payments 
to a school board member resulting from the enactment of Am. S.B. ""NN:""248 where 
such member held office prior to the effective date of such act. (1965 Op. Att'y 
Gen. No.65-206 overruled). 

To: Lee C. Falke, Montgomery County Pros. Atty .• Dayton. Ohio 
By: William J. Brown, Attorney General. April "14, 1978 

I have before me your request for my opinion which reads, in pertinent part, 
as follows: 

Is the compensation mentioned in Section 3313.12, as 
increased by Amended Senate Bill 248, a reimbursement 
of expenses, or does it constitute salary of the school 
board member receiving this compensation? Secondly, is 
this compensation available to school board members 
whose terms commence prior to the effective date of 
Amended Senate Bill 248? 

As you state in your letter, Am. S.B. No. 248 (eff. November 21, 1977) 
amended R.C. 3313.12 to allow boards of education, other than county boards, by 
resolution to provide compensation to its membe•·s not to exceed forty dollars per 
meeting. Prior to the effective date of this act, R.C. 3313.12 provided for U!? to 
twenty dollars compensation per meeting. 

Article ll, §20, Ohio Constitution, provides as follows: 

The general assembly, in cases not provided for in this 
constitution, shall fix the term of office and the 
compensation of all officers, but no change therein shall 
affect the salary of any officer during his existing term, 
unless the office be abolished. 
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In 1965 Op. Att'y Gen. No. 65-206, my predecessor analyzed the effect of this 
constitutional provision upon an increase of a school board member's ~ diem 
allowance, where such allowance was Increased during the member's existing term. 
He concluded that such school board mombers were entitled to receive In term 
Increases of their ~ diem allowances. This opinion was apparently grounded on 
the theory. that sucn an allowance was not "salary" but "compensation" and 
therefore nc)t proscribed by Article n, §20, Ohio Constitution. 

Subsequent to that opinion, the Supreme Court, In State, ex rei. Artmayer v. 
~. 43 Ohio St.2d 62 (1975) stated In Its syllabus that: 

The terms "salary" arid "compensation" as used In Section 
20, Article n of the Ohio Constitution, are synonomous. 

The Court commented, at pp. 63-64, that the distinction relied upon In Op. No. 65-
206 has been uniformly rejected by Ohio courts. It noted, at p. 65, that the 
question to be asked In determining whether the In-term salary prohibition of 
Article II, §20, Ohio Con~titution has been violated Is whether the number of 
dollars payable to an Incumbent of a public office are Increased by the enactment 
of a statute during his term of office. 

I concluded, In 1977 Op. Att'y gen. No. 77-083, that a township trustee Is not 
permitted to receive an increase in ~ diem compensation If his existing term In 
office commenced before the effectlveaate of the act providing for such increase. 
The same result obtains in the Instant situation. The ~ diem is specifically 
dE:nominated "compensation" In R.C. 3313·.12. Moreover, the number of dollars 
payable to the incumbent board members is incret..aed. Accordingly, I am 
constrained to overrule Op. No. 65-206 and conclude that Article II, §20, Ohio 
Constitution prohibits any increase in ~diem payments to a school board member 
resulting from the enactment of Am. S.B. No. 248 where such member held office 
prior to the effective date of such act. (1965 Op. Att'y Gen. No. 65-206 overruled). 

Syllabus: 

OPINION NO. 78-019 

1. A county she.-iff does not have a duty to transport 
municipal court jurors. 

2. A county sheriff does not have a duty to 
accompany municipal court prisoners to court 
during trials and hearings prior to conviction. 

3. A municipal court is not responsible for the costs 
of housing prisoners sentenced by the court to the 
county jail. 

To: Arthur M. Elk, Ashland County Pros. Atty., Ashland, Ohio 
By: William J. Brown, Attorney General, April14, 1978 

I have before me your request for my opinion which may be summarized as 
follows: 

1. Does a sheriff have a duty to provide 
transportation to members of a municipal court 
jury when- a jury view has been ordered by the 
court? 
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2. Must a sherltr accompany municipal court 
prisoners to court during hearings and trials prior 
to conviction? 

3. Is the municipal court required to make payments 
on a regular basis for the housing of their 
prisoners sentenced to the county jail? 

OAG 78-019 

With respect to your first two questions, it Is necessary to consider the 
statutory duty of a sheriff to provide service to the judicial branch of government. 
R.C. 3ll.07, which sets forth the general duties of the sheriff, imparts upon a 
sheriff the duty to "attend upon the court of common pleas and the court of appeals 
during their sessions, and when so required, shall attend upon the probate court." 

R.C. 3ll.07 does not Impose upon the sheriff a general duty to attend upon the 
municipal court. To the contrary, the general duty to attend upon the municipal 
court rests, pursuant to R.C. 1901.32, with municipal and township police officers. 
R.C. 1901.32(0), which provides for municipal court bailiffs, states as follows: 

Every police officer of any municipal corporation or 
pollee constable of a township within the territory is ex 
officio a deputy bailiff of the court in and for the 
municipal corporation or township within which he is 
commissioned as such police officer or pollee constable 
and shall perform such duties in respect to cases within 
his jurisdiction as are required of him by a judge of said 
court or by the clerk or bailiff or deputy bailiffs 
thereof, without additional compensation. 

R.C. 1901.32(E) provides, moreover, that "[t] he bailiff and deputy bailiffs shall 
perform for the [municipal] court services similar to those performed by the 
sheriff for the court of common pleas, and shall perform such other duties as are 
required by rule of court." 

While there are exceptions to these general statutes that do require a sheriff 
to perform specific duties for a municipal court, such as the provision in R.C. 
2949.08 which requires a sheriff to transport a sentenced misdemeanant to jail, 
therE:.i i:: no statutory exception applicable to your specific questions. Accordingly, 
it must be conc!ud::!d t~1at the duty to transport municipal court jurors does not fall 
upon the sheriff. but rather upon the bailiff of such a court. Similarly, a sheriff 
would not have 51 duty to accompany municipal court prisoners to court during trials 
and hearings priur to conviction. 

With respect tc• your final question, I am unable to find any express statutory 
duty requiring a muaicipal court to make payments to the county jail to cover the 
costs of prisoners sentenced to that facility by the municipal court. Rather, costs 
are to be paid by the political subdivision on whose behalf the charges were 
brought. Thus, in state misdemeanor cases the county must pay the costs, and in 
ordinance cases the municipality must make the payments to the county jail. See, 
1976 Op. Att'y Gen. No. 76-012; 1956 Qp. Att'y Gen. No. 6768; 1955 Op. Att'y Gen. 
No. U33; Cf. Universit Hos itals of Cleveland v. Cleveland, 28 Ohio Misc. 134 
(C.P. Cuyahoga Co., 1971 where a municipal prisoner is housed in the county jail,' 
the municipal corporation is liable to the county for reimbursement of expenses.) 
Accordingly, it is not the responsibility of the municipal court to pay the county 
jail for the costs of housing prisoners sent to that facility by that court. 

It is, therefore, my opinion and you are so advised that: 

1. A county sheriff does not have a duty to transport 
municipal court jurors. 
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Syllabus: 

2. A county sheriff does not have a duty to 
accompany municipal court prisoners to court 
during trials and hearings prior to conviction. 

3. A municipal court is not responsible for the costs 
of housing prisoners sentenced by the court to the 
county jail. 

OPINION NO. 78-020 

1. The State Library Board may, under R.C. 3375.01 
(E), approve a resolution which provides for creation 
of two separate county library districts In the same 
county If the State Board determines that such 
action would best promote "a statewide program of 
development and coordination of library services." 

2. The State Library may, under R.C. 3375.01 (E), 
approve a resolution for creation of a county library 
district, even though such resolution does not 
comply with the strict territorial requirements of 
R.C. 3375.19 or 3375.20, if the State Board 
determines formation of such a county library 
district would best promote "a statewide program of 
development and coordination of library services." 

To: Ira Phillips, Librarian, The State Library of Ohio, Columbus, Ohio 
By: William J. Brown, Attorney General, April18, 1978 

I have before me your request for my opinion regarding formation of two 
county library districts in Butler County. Your request reads, in part, as follows: 

The Bol!l'd of Trustees of the Lane Public Library in 
Hamilton, Ohio has proposed conversion from a school 
district library to a county district library. The proposed 
district would cover only the territory now covered by the 
libra~y district and not the entire county. The Lane 
Public Library has been designated a county extension 
library. The Middletown Free Public Library, a municipal 
library in Butler County, is also designated county 
extension library. 

[T] he two libraries agreed to divide Butler County 
diagonally with each library serving a specific area. No 
district is served by more than one library. 

Therefore, you have raised the following questions: 

1. Can two county district libraries be formed in one 
county? 

2. Can a county district library be formed to serve only 
the areas it is presently serving and not expand to 
include other territory? 
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Before addressing your questions specifically, a brief discussion of the powers 
of the State Library Board is appropriate. Under R.C. 3375.01 the State Library 
Board is vested with broad supervisory power over the state's numerous libraries. 
The section provides, in pertinent part, as follows: 

The state library board is responsible for the state library 
of Ohio and a statewide program of development and 
coordination of library services, and its powers include the 
following: 

(E) Approve, disapprove, or modify resolutions for 
establishment or county district libraries, and approve, 
disapprove, or modify resolutions to determine the 
boundaries of such districts, along county lines, or 
otherwise, , • • 

In 1975 Op. Att'y Gen. No. 75-026, this office had occasion to consider the powers 
of the State Library Board under R.C. 3375.01. At that time it was my opinion that 
the State Library Board had powers beyortd those granted to counties, townships, 
municipal corporations, and school districts elsewhere in R.C. Chapter 3375. In 
essence, the conclusion of that opinion was that the State Library Board could 
establish boundaries for proposed county library districts in any manner it saw fit in 
order to best promote "development and coordination of library services" across the 
state. 

The broad powers which the State Library Board now enjoys were conferred in 
1969 (133 v. S262). .Prior to that time, creation of county library districts was 
strictly controlled by R.C. 3375.19 and 3375.20. Both of these sections remain in 
effect; however, the limitations over creation of county library districts expressed 
in them appear to have been greatly relaxed by R.C. 3375.01 (E), supra. 

R.C. 3375.19 allows creation of a county library district through a resolution 
adopted by a board of county commissioners and approved by the voters of the 
proposed district. It provides, in pe.rt, as follows: 

In each county there may be created a county library 
district composed of all of the local, exempted village, 
and city school districts in the county which are not 
within the territorial boundaries of an existing township, 
school district, municipal, county district or county free 
public library, by one of the following methods: 

[A resolution authorizing creation of the district, adopted 
by the county commissioners either on its own iniative, or 
by petition, is presented to the voters for approval.] 

An alternative method for creation of a county library district is found in R.C. 
3375.20. It provides: 

In any county in which there is not in existence a 
county library district and in which all of the local, 
exempted village, and city school districts in the county, 
in which there is not located a main library of a township, 
municipal, school district, association, or county free 
public library, are receiving approved service from one or 
more of such libraries, there may be created a county 
library district. 

The boards of trustees of the library or libraries 
providing approved library service to the school districts 
in the county in which there is not located a main library 
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of a township, municipal, school district, or county free 
public library may adopt a resolution requesting the 
formation of a county library district composed of all of 
the school districts being served by such library or 
libraries. Such resolution or resolutions shall set forth the 
school districts to be included in the proposed county 
library district and it shall be submitted to the taxing 
authority of the subdivision or subdivisions having jurisdic
tion over the library or libraries requesting the formation 
of such proposed library district. 

[If the resolution is approved by the various taxing 
authorities, the district is created.] 

2-48 

Under either of these sectiol's, formation of the two county districts you 
describe would not be possible. R.C. 3375.19, the district is to be composed of "all 
of the local, exempted village, and city school districts" not already within the 
boundaries of the existing library district enumerated in the statute. As that 
section contemplates one county district for all such scllool districlts, creation of 
more than one is in contravention of that section, and could create many obvious 
problems. For instance, if the resolution is passed in one "~ounty district" and not 
in the other, the clear purpose of this section to consolidate unserved school 
districts would be thwarted. As to R.C. 3375.20, it also appears that the section 
contemplates one consolidated unit to serve the unserved school districts. 
Moreover, it is clear that the Lane Public Library could not simply convert from a 
school district library to a county district library since R.C. 3375.20 specifically 
applies only to school districts in which no main library is located, and you indicate 
that Lane is a main library for the school district. Thus, formation of two county 
library districts as described in your request could not be effectuated under R.C. 
3375.19 or 33'15.20. 

Likewise, examination of R.C. 3375.19 and 3375.20 reveals that formation of 
a county library district would require expansion of the territory supporting the 
libraries. R.C. 3375.19 demands that the proposed county district include all of the 
school districts not within the boundaries of an existing library district. Creation 
of a county district which included only selected districts would circumvent the 
clear purpose of the statute to consolidate all "unattached" school districts into one 
library unit. Similar reasoning applies to R.C. 3375.20 as it too contemplates 
consolidation of the school districts not already the site of a "main library of 
township, municipal, school district, associ.<1tion, or county free public library." 

Although the action proposed by these libraries would not be possible under 
R.C. 3375.19 or 3375.20, ~hose sections do not bind the State Library Board. R.C. 
3375.01 (E), as previously indicated, grants the State Board wide discretion, and if 
the Board is of the opinion that the best interests of the state library system would 
be served by creation of two county library districts in Butler County, then it may 
so act. Moreover, should the Board make a similar determination with respect to 
the size of such a county district, or districts, then the Board could, under R.C. 
3375.01 (E), allow such a resolution to go before the voters. The restriction 
imposed upon the creation of county library districts under R.C. 3375.19 and 
3375.20 apply only to bodies of limited powers. The State Library Board, on the 
other hand, is free to act under R.C. 3375.01 in any manner necessary to promote a 
statewide program of development and coordination of library services." 1975 Op. 
Att'y Gen. No. 75-026. 

Accordingly, it is my opinion, and you are so advised that: 

1. The State Library Board may, under R.C. 3375.01 
(E), approve a resolution which provides for creation 
of two separate county library districts in the same 
county if the State Board determines that such 
action would best promote "a statewide program of 
development and coordination of library services." 
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2. The State Library may, under R.C. 3375.01 (E), 
approve a resolution for creation of a county library 
district, even though such resolution does not 
comply with the strict territorial requirements of 
R.C. 3375.19 or 3375.20, if the State Board 
determines formation of such a county library 
district would best promote "a statewide program of 
development and coordination of library services." 

OPINION NO. 78-021 

Syllabus: 

Boards of township trustees are without authority to 
retain the services of a traffic consultant. 

To: John F. Norton, Geauga County Pros. Atty., Chardon, Ohio 
By: William J. Brown, Attorney General, April 18, 1978 

I have before me your request for an opinion on the following question: 

Do township trustees have authority to retain the 
services of a traffic consultant? 

Before addressing your specific question, I must point out the long accepted 
doctrine that boards of township trustees enjoy only such powers as are specifically 
conferred upon them by the legislature, or which are necessarily implied therefrom. 
Yorkavitz v. Board of Township Trustees, 166 Ohio St. 346 (1957). 

The authority of township trustees to procure the services of consultants is 
found in R.C. 9.36. That section provides: 

The board of county commissioners of any county or the 
township trustees of any township may contract fot• the 
services of fiscal and management consultants to aid it 
in the execution of its powers and duties. 

Although this statutory provision is relatively new (eff. ll-7-75), and the exact 
meaning of "fiscal and management" consultant is not yet clearly delineated, no 
reasonable construction of that phrase could include a traffic consultant. I am 
aware of no other statutory provision which could be said to expressly authorize the 
retention of such a consultant. Therefore, if authority exists for the retention of a 
traffic consultant, it must be implied from the duty and authority vested in the 
boards of township trustees relative to the regulation of traffic. 

General authority to regulate the flow of traffic is not specifically granted to 
boards of township trustees by the Revised Code. The only general police powers 
over motor vehicles granted to them is found in R.C. 505.17. That section allows 
trustees to adopt parking regulations. Under R.C. 45ll.ll, township trustees, as 
local authorities, are required to "place and maintain traffic control devices in 
accordance with the department of transportation manual • • ." However, the 
authority granted to township trustees under this section has been very strictly 
construed. In 1955 Op. Att'y Gen. No. 5437, p. 310, a predecessor reached the 
following conclusions which respect to R.C. 4511.11: 

1. A board of township trustees is included within 
,the term "local authorities" as used in Section 4511.11, 
Revised Code. 
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2. Section 45ll.ll, Revised Code, merely authorizes 
local authorities, as to roads under their jurisdiction, to 
place and maintain traffic control devices (1) to guide 
traffic and (2) to warn highway users of dangerous road 
condition and of existing traffic regulations. This 
section does not purport to authorize local authorities 
to promulgate speed or other traffic regulations. 
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Thus, under R.C. 45ll.U, boards of township trustees serve merely as an 
administrative body with respect to regulation of traffic, their only powers being 
lihated to the placement and maintenance of traffic· control devices. 

The only other powers which such boards enjoy as "local authorities" under 
R.C. Chapter 45ll are those set forth in R.C.45ll.21 and R.C. 4511.65. R.C. 45ll.21 
establishes speed limits, and provides in pertinent part as follows: 

Whenever local authorities determine upon the basis of 
an engineering and traffic investigation that the speed 
permitted by divisions (A) to (K) of this section, on any 
part of a highway under their jurisdiction is greater 
than is reasonable and safe under the conditions found 
to exist at such location, the local authorities may by 
resolut~on request the director [of transportation] to 
determiJ1e and declare and reasonable and safe prima 
fat:i~ speed limit. 

R.C. 45ll.65 deals with through highways and provides, in po:!rtinent part, as follows: 

All state routes • . • are hereby designated as 
through highways, provided that stop signs shall be 
erected at all intersections with such through highways, 
by the department of transportation as to highways 
under its jurisd;_...:tion, and by local authorities as to 
highways und'=:r their jurisdiction, except as otherwise 
provided by this section • . • 

The department or local authorities having jurisdiction 
need :1ot erect stop signs at intersections they find to 
be so constructed as to permit traffic to safely enter a 
through highway without coming to a stop • • • 

The department with reference to state highways, and 
loc:al authorities with :•eference to highways under their 
jurisdiction, may desi~nate additional through highways 
and shell erect stop signs in all streets and highways 
intersecting such highways, • • • 

The authority conferred upon boards of township trustees under these sections thus 
is essentially administrative, with little room given for the exercise of discretion. 

Considering the limited statutory authority over traffic which township 
trustees possess, there is little doubt that their authority to retain a traffic 
consultant cannot be characterized as necessarily implied. While a consultant 
makes the trustee's job easier, his services are not absolutely required. In the 
analogous situation of the authority of county commissioners to hire experts, one 
court has concluded that no such authority exists even though the experts might 
allow a more efficient exercise of the commissioners' duties. Gorman v. Heuck, 41 
Ohio App. 453 (1931). Cf. 1973 Op. Att'y Gen. No. 73-090 (concluding that the 
authority of township trustees to hire an insurance consultant could not be implied 
from the authority to purchase insurance.) Thus, I am constrained to conclude that 
the authority of the townsh1p trustees to retain a traffic consultant is not 
necessarily implied from their limited authority over traffic. 
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Accordingly, it is my opinion, tJ.;'d you are so advised that boards of township 
trustees are without authority to r~;tl-.ln the services of a traffic consultant. 

Syllabus: 

OPINION NO. 78-022 

R.C. 124.57 does not prohibit a classified civil servant 
from being appointed to the office of township trustee 
pursuant to R.C. 503.24, or from seeking that office in a 
non-partisan election. (1974 Op. Att'y Gen. No. 74-034, 
approved and followed. 1962 Op. Att'y Gen. No. 2879, p. 
213; 1961 Op. Att'y Gen. No. 2310, p. 334; 1960 Op. Att'y 
Gen. No. 1663 [first branch of the syllabus], p. 597; 1959 
Op. Att'y Gen. No. 223 [second branch of the syllabus], p. 
110; 1957 Op. Att'y Gen. No. 844, p. 344; and 1951 Op. Att'y 
Gen. No. 1014, p. 854, overruled.) 

To: David Frey. Athens County Pros. Atty., Athens, Ohio 
By: William J. Brown, Attorr. '!Y General. April 18. 1978 

I have before me your request for my opinion which raises the following 
question: 

Would it be proper for the Board of Township Trustees to 
appoint an employee of the Department of Mental Health 
and Mental Retardation to a vacant seat on the Board of 
Township Trustees? 

As you indicate in your request, R.C. 124.57 prohibits classified civil servants from 
engaging in politics. Although you do not indicate whether the particular employee 
in question is classified, I will assume for purposes of this opinion that he is 
classified. 

R.C. 124.57 provides that: 

No officer or employee in the classified service of 
the state, the several counties, cities, and city school 
districts thereof, and civil service townships, shall 
directly or indirectly, orally or by letter, solicit or 
receive, or be in any manner concerned in soliciting or 
receiving any assessment, subscription, or contribution for 
any political party or for any candidate for public office; 
nor shall any person solicit directly or indirectly, orally or 
by letter, or be in any manner concerned in soliciting any 
such assessment, contribution, or payment from any 
officer or employee in the classified service of the state 
and the several counties, cities, or city school districts 
thereof, or civil service townships; nor shall any officer or 
employee in the classified service of the state, the several 
counties, cities, and city school di·stricts thereof, and civil 
service townships, be an officer in any political 
organization or take part in blitics other than to vote as 
he pleases and to express reely his political opinions. 
(Emphasis added.) 
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This section has been the source of numerous opinions from this office, the most 
recent being 1974 Op. Att'y Gen. No. 74-034. That opinion concluded: 

A person in classified civil service is not prohibited from 
being a candidate for or holding the office of member of a 
county board of education by R.C. 124.57, because that 
Section only prohibits partisan political activity. 

The opinion specifically overruled several previous opinions of my predecessors and 
was based upon two cases which had narrowly construed the phrase "take part in 
politics." Those two cases, Heidtman v. Shaker Heights, 163 Ohio St. 109 (1955), and 
Gray v. Toledo, 323 F. Supp. 1281 (N.D. Ohio, 1971), are carefully analyzed in 
Opinion No. 74=-034, supra, and I ·see no need to analyze them again here. In 
summary, they hold that R.C. 124.57 prohibits a classified civil servant from 
engaging in partisan politics. It does not prohibit non-partisan political activity and 
specifically protects freedom of expression and the right to vote. 

It was my conclusion in Opinion No. 74-034 that the office of a county school 
board member was not a partisan office in the sense prohibited by R.C. 124.57. 
Your opinion request can therefore be reduced to one simple issue: Does 
appointment to a board of township trustees entail involvement in partisan politics? 
The answer to that question requires further analysis. 

A vacancy on the Board of Township Trustees is filled pursuant to R.C. 
503.24. That section provides, in part, as follows: 

If, by reason of the nonacceptance, death, or removal of a 
person chosen to an office in any township at the regular 
election, or if there is a vacancy from any other cause, 
the board of township trustees shall appoint a person 
having the qualifications of an elector to fill such vacancy 
for the unexpired term. 

While it appears that this type of appointive process could involve partisan politics, 
it should be pointed out that elections for township offices are normally made 
without primaries, R.C. 3513.253, and on non-partisan ballots, R.C. 3505.04. In that 
respect, they are identical to elections for school board members. See, R.C. 
3513.254 and 3505.04. Under the reasoning of Opinion No. 74-034, it would 
therefore be permissible for a classified civil servant to run for township trustee, 
as it is a non-partisan election. Since such an employee could run for the office of 
trustee, it would be anomalous to conclude that he could not be appointed to fill a 
vacancy on the board of trustees. Thus, the appointment is permissible. 

One caveat is necessary. The rationale supporting Opinion No. 74-034 is that 
school board members are elected in a non-partisan election, on non-partisan 
ballots, and without primary elections. Normally, township elections are held in a 
similar fashion. However R.C. 3513.253 requires that a primary election be held 
upon petition of a majority of the electors in the township. Where such a primary 
is held the ensuing general election becomes partisan, with partisan ballots in use 
and it would be inappropriate for a classified civil servant to seek office in such an 
election. 

Accordingly, it is my opinion, and you are so advised that: 

R.C. 124.57 does not prohibit a classified civil servant 
from being appointed to the office of township trustee 
pursuant to R.C. 503.24, or from seeking that office in a 
non-partisan election. (1974 Op. Att'y Gen. No. 74-034, 
approved and followed. 1962 Op. Att'y Gen. No. 2879, p. 
213; 1961 Op. Att'y Gen. No. 2310, p. 334; 1960 Op. Att'y 
Gen. No. 1663 [first branch of the syllabus], p. 597; 1959 
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Syllabus: 
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Op. Att'y Gen. No. 223 [second branch of the syllabus] , p. 
llO; 1957 Op. Att'y Gen. No. 884, p. 344; and 1951 Op. Att'y 
Gen. No. 1014, p. 854, overruled. 

OPINION NO. 78-023 

A person who is appointed to complete an unexpired term 
as county auditor after Deceml,er 6, 1976 shall receive a 
salary according to the salary schedule contained in R.C. 
325.03 prior to its amendment by 1976 H.B. 784, plus any 
increase in that salary allocated by Section 4 of the 
amending act. After the calendar year 1978 all county 
auditors will receive the salary set out in the amended 
salary schedule, but in no event will that salary be less 
than that received during calendar year 1978. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland. Ohio 
By: William J. Brown, Attorney General, April 21, 1978 

I have before me your request for my opinion regarding the salary of the 
county auditor. You indicate that the present auditor was appointed to fill an 
unexpired term. He took office on February 1, 1977. The problem you have 
encountered stems from 1976 House Bill 784 which amends R.C. 325.03 (effective 
December 6, 1976). As amended, the statute provides: 

Each county auditor shall be classified, for salary 
purposes, according to the population of the county. All 
such county auditors shall receive annual compensation in 
accordance with the following schedule: 

CLASSIFICATION AND COMPENSATION SCHEDULE 

Class Population Range Compensation 

1- 20,000 $13,000 

14 1,000,001 and over $29,000 

Section 4. Notwithstanding the provisions of section 
325.03 of the Revised Code as amended by Section 1 of 
this act, commencing in 1977 the salary paid to a county 
auditor shall be increased by five percent of the annual 
salary paid to him as of December 31, 1976 and for each 
year thereafter until the end of calendar year 1978, by 
five percent of the preceeding year's annual 
salary • • • For calendar years after 1978, a county 
auditor shall be paid in accordance with the salary 
schedule provided in section 325.03 of the Revised Code 
as amended by Section I of this act, except that no salary 
of a county auditor shall be less than that received in 
calendar year 1978. 
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Therefore, you have raised the following question: 

Should the present Auditor of Cuyahoga County be paid 
according to the schedule set forth in Section 1 of 1976 
H.B. 784, or should he be paid at 5% more than the salary 
of the previous auditor as set forth in Section 4 of the 
bill? 
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Before addressing your specifi~ question, some preliminary discussion is 
required. Art. II, ~20 of the Ohio c.mstitution provides as follows: 

The prohibition contained in this section applies to county officers, and there is no 
question that the county auditor's compensation may not be increased during an 
existing term in office. See, 1960 Op. Att'y Gen. No. ll55, p. 105. 

The General Assembly may, however, establish a "sliding scale" salary 
schedule for officers, and where it is in effect prior to the officer's existing term in 
office, his s,'l.lary can vary according to the schedule. See, State, ex rel. Mack v. 
Guckenberge_!, 139 Ohio St. 273 (1942). 1977 Op. Att'Y'Qen. No. 77-083. Thus, 
where the population of a county increasel> in the middle of an existing te:rm, the 
salary of the incumbent may increase accordingly. Moreover, under ~tate, ex rei:.:, 
Glander v. Ferguson, 148 Ohio St. 581 (1947), if the general assembly adopts a new 
pay scale during a term, and a new officer is appointed to fill an unexpired term 
after the effective date of the amendment, then the appointee is entitled to the 
newer pay rate since it did not occur during his term in office. Therelore, the 
county auditor could be paid under the new pay schedule in R.C. 325.03 since he 
took office after the effective date of the amendment. 

As you indicate by your question, Section 4 of 1976 H.B. 784 makes the act 
ambiguous. Several interpretations are possible. It could be read as allowing all 
county auditors a five per cent salary increase, regardless of the time they took 
office. The problem with that interpretation is obvious, however, for it would 
r~volve an in-term increase in salary to the auditors which is clearly prohibited by 
~rt. II, §20. Under Cooperative Legi_slative Committee v. Public Utilities 
Commission, 177 Ohio St. 101 (1964), a construction which renders a statute 
unconstitutional should, if possible, be avoided. Therefore, other alternatives must 
be explored. 

Another possible interpretation is to read the entire act as giving all auditors 
taking office after the effective date of the Act a salary as set forth in the new 
schedule. However, several problems exist under such a construction. First, 
Section 4 specifically provides that: 

For calendar years after 1978, a county auditor shall be 
paid in accordance with the salary schedule provided in 
section 325.03 of the Revised Code as amended by Section 
1 of this act, '~xcept that no salary of a county auditor 
shall be less thun that t•eceived in calendar year 1978. 

This portion of Section 4 imp1ies that the salary schedule is not to take effect until 
after calendar year 1978. Moreover, the first sentence of Section 4, supra, clearly 
contemplates a five per cent per annum pay increase for county auditors. If the 
new auditors are to be paid under the amended schedule, that sentence would 
require a new salary plus five percent. Such a result would conflict with that part 
of Section 4, quoted above, which provides that auditor's salaries be based on the 
new schedule after 1978, but "that no salary of a county auditor shall be less than 
that received in calendar year 1978." 
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I therefore am inclined to construe Section 4 as postponing the effective date 
of the salary schedule u;1til the end of calendar year 1978. Under this construction, 
all county auditors who enter office after December 6, 1976 would receive the 
salary under the old schedule, plus five per cent in 1977 and five percent more in 
1978. When calendar year 1978 ends, all auditors will then switch over to the 
amended schedule in Section l, I find support for this construction in the 
observation that by calendar year 1979 all of the auditors will have commenced a 
new term in office since county auditors are elected quadrennially in even 
numbered years. R.C. 319.01. R.C. 3501.02 (C). 

Accordingly, it is my opinion and you are so advised that; 

Syllabus: 

A person who is appointed to complete an unexpired term 
as county auditor after December 6, 1976 shall receive a 
salary according to the salary schedule contained in R.C. 
325.03 prior to its amendment by 1976 H.B. 784, plus any 
increase in that salary allocated by Section 4 of the 
amending act. After calendar year 1978 all county 
auditors will receive the salary set out in the amended 
salary schedule, but in no event will that salary be less 
than that received during calendar year 1978. 

OPINION NO. 78-024 

The board of trustees of a state university mny, 
with the concurrence of the attorney general, pay a 
cash settlement pursuant to either a journalized entry 
or a nonjudicially approved contract to an individual 
who ha'> properly asserted a claim against the university 
in a forum other than the Court of Claims. 

To: Edward 0. Moulton, Vice Pres., Ohio State University, Columbus. Ohio 
By: William J. Brown, Attc·mey General, May, 1, 1978 

I have before me your request for my opinion which reads as follows: 

With increasing frequency, the University and its Board of 
Trustees find themselves defendants in lawsuits brought in 
the U.S. District Court or in administrative proceedings 
before Federal agencies such as EEOC or Department of 
Labor (Office of Veterans Reemployment Rights). 
Similarly, the Board may be the respondent in 
administrative proceedings before State agencies such as 
the Ohio Civil Rights Commission and State Personnel 
Board of Review. Sometimes the University or the Board 
is the only defendant or respondent, but often some 
ranking University administrators may be joined as 
codefendants. Occasionally, when confronted with the 
prospects of extensive preparation for litigation coupled 
with the uncertainty of the outcome, it becomes 
economically very attractive to settle the case with the 
payment of cash in order to obtain dismissal of the action. 
We seek your advice as to whether and by what procedures 
the University is able to settle these controversies by 
lump sum cash settlement and thus minimize its overall 
expense. 
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We therefore seek your formal opinion on the following 
question: 

In lt;["al proceedings against the University pending 
or threatened before state and federal agencies, or in the 
federal courts, involving matters other than damage 
claims pt•operly within the jurisdiction of the Court of 
Claims, is a state university autnorized to pay a cash 
settlement pursuant to either a journalized entry or a 
nonjudicially approved contract, to a claimant who has a 
right of action, other than in the Court of Claims, against 
the university or its board of trustees under either state 
or federal law. 
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Because of the nature of the issues raised in your request, I must express at 
the outset certe.in limitations regarding the scope of the following analysis. First, I 
shall assume the.t in mentioning suits against officers and administrators of the 
university, you are referring only to those actions in which the universit)' itself may 
ultimately be held liable for the acts of such individuals. 

Second, I sh~tll assume that your inquiry is limited to those claims asserted 
against the univ!;lrsity for which the defense of sovereign immunity is unavailable. 
It is well settled that state universities are mere agents or instrumentalities of the 
state and, as such, share in the sovereign immunity. of the state. Thacker v. Board 
of Trustees, 35 Ohio St.2d 49 (1973). ~\!though Ohio Const. art. I, § 16 provides that 
smts may be brought against the state in such manner as may be provided by law, 
the provision is not self-executing and it has been held consistently that suits can 
be brought against the state only in the manner and in accordance with the 
procedure provided for by the General Assembly. ~. Wolf v. Ohio State 
Universit , 170 Ohio St. 49 (1959); State, ex re1. Williams v. Glander, 148 Ohio St. 
188 1947 • 

Similar in effect to the judicial doctrine of sovereign immunity is the concept 
of federal constitutional government embodied in the eleventh amendment. (U.S. 
Const. Amend. XI) Broadly speaking, operation of the eleventh amendment bars 
individuals from asserting claims in federal court that seek to impose financial 
liability upon the state without its consent. Edelman v. GeOIJia, 415 U.S. 651, 94 
S.Ct. 1347 (19'/4). It should, of course, be noted that the requisite consent has been 
found to exist under a varit~ty of circumstances. E.g. Fitzpatrick v. Bitzer, 427 
U.S. 445, 96 Sup. Ct. 2666 (1976) (the eleventh amendment and the principle of 
state sovereignty which it embodies are necessarily limited by the enforcement 
provisions of the fourteenth amendment); Parden v. Terminal Ry. of Alabama, 337 
U.S. 184, 84 s. Ct. 1207 (1964) (Waiver of immunity is inferred when state leaves 
sphere that is exclusively its own and enters into activities subject to congressional 
regulation.) 

A detailed analysis of either sovereign immunity or the eleventh amendment 
is unnecessary to the disposition of the issues you raise. It is, however, important 
to realize that the imposition of financial liability upon the state is the prerogative 
of the state. Under no circumstances does an officer of the state possess the 
authority to waive the state's immunity from suit and subject it to financial 
liability of any kind. E.g., Ford Motor Co. v. Department of Treasury of State of 
Indiana, 323 U.S. 459, 65 S.Ct. 347 (1945); State, ex rel. Board of County 
COiiiiiilssioners v. Rhodes, 177 N.E.2d 557 (1960). In discussing the power of state 
officers to compromise and settle claims asserted against the state, therefore, I 
shall assume that such claims are limited to those for which the defense of 
immunity is unavailable. The payment of money in settlement of a claim would 
otherwise constitute a waiver of the state's immunity. 

A settlement or compromise has been defined as an agreement or 
arrangement whereby a right or claim disputed in good faith or unliquidated is 
settled by mutual concessions of the parties. National Labor Relations Board v. 
illinois Tool Works, 153 F .2d 8ll (1946); In Re Lovel Bmlding Co., Inc., llS F .Supp. 
383 (1953). In Ohio, as in most jurisdictions, settlement agreements have been 
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characterized as contracts and their interpretation has been governed by contract 
law. Hageman v. Signal L.P. Gas Inc., 486 F.2d 479 (1973); Diamond v. Davis 
~ 8 Ohio St.2d 38 (1966); Adams Express Co. v. Beckwith, 100 Ohio St. 348 
{1919). 

American courts have consistently recognized both the validity and 
desirability of settlements or compromises in lieu of litigation. See, ~· Willi!!!!! 
v. First National Bank, 216 U.S. 582, 30 S.Ct. 441 (1910); St.Louis Minin and Milllin 
Co. v. Montana Minmg Co., 171 U.S. 650, 195 S.Ct. 61 1898. The courts o Ohio 
have long concurred in this position. In White v. Brocaw, 14 Ohio St. 339 (1863), the 
Ohio Supreme Court noted at 346 as follows: 

If thP.re is any one thing which the law favors above 
another it is the preventi.Jn of litigation by the 
compromise and settlement of controversies. 

See, also, S ercel v. Ster.·_.;~ Industries, 31 Ohio St.2d 36 (1972); Hawgood ~ 
HawgOod, 330hio M1sc. 227 19'. ;); In Re Paternit¥,, 4 Ohio Misc. 193 (1965); Mesmer 
v. Johnson, 68 O.L.A. 408 (1954). Thus, the law clearly favors the resolution of 
controversies and uncertainties through compromise and settlement rather than 
through litigation. 

Your inquiry, however, concerns the power of a state university, through its 
board of trustees, to settle a claim asserted against it. It is appropriate, therefore, 
to examine briefly the powers of a board of trustees. It is true that the board is 
vested with broad supervisory powers concerning the government of the university. 
See, Long v. Board of Trustees, 24 Ohio App. 261 (1956); R.C. 3335.02; R.C. 3335.10. 
Its powers, however, are not without limits. See,~· 1974 Op. Att'y Gen. No. 74-
108; 1974 Op. Att'y Gen. No. 74-098. The power to settle a claim asserted against it 
though the payment of a sum of money is not expressly conferred upon the board of 
trustees of a state university. 

Courts have frequently held, however, that the power of a governmental 
entity to compromise a disputed claim may be inferred from more general powers. 
Since a settlement agreement is a contract, the power to compromise and settle a 
claim has been inferred from the statutory power to contract. It has also been 
viewed as a corollary of the power to sue and be sued. 17 E. McQuillin, Municipal 
Cor orations § 48.17 et seg. (3rd ed. rev. 1968). In Roop v. Byer, 84 O.L.A. 417 
1959 , the court, in concluding that a board of township trustees possessed the 
power to settle a lawsuit against it, noted at 418 as follows: 

At the outset, there is no question of the powers of the 
Trustees to settle a lawsuit. R.C. 508.01, referring to 
townships, provides: 

It may sue and be sued, plead and be impleaded. The 
conferring by statute the right of a government to sue or 
to be sued also confers upon such authority the right when 
one is sued to compromise and settle said claim. In fact, 
in such cases, it is the duty of the trustees to use their 
best judgment and effort to protect the township in such 
lawsuit. 

The Ohio State University is, of course, a body corporate and R.C. 3335.03 
specifically empowers its board of trustees to contract and to sue and be sued. It is 
arguable, therefore, that under the foregoing theory the board possesses the 
implied power to settle a disputed claim that has been asserted against it. 

I am, hoVIever, disinclined to so conclude. The power to sue and be sued and 
the power to contract relate only to the capacity of the university and its board of 
trustees. Wolf v. Ohio State Unive~y Hospital, 170 Ohio St. 49 (1959). Although 
the power to contract may well be a prerequisite to any binding contract to which 
the university is a party, it can scarcely be contended that a board of trustees is 
thereby authorized to enter into every conceivable type of contract. It has been 
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held repeatedly that public officers are without authority to bind the government 
they represent by acts outside their express authority, even though within their 
apparent power. ~. Canal Fund v. Perry, 5 Ohio 56 (1831); State v. Lake Shore, 1 
Ohio Nisi Prius 292\1895). More specifically, R.C. 3.12 provides that a state officer 
or agent may not make binding contracts to pay any sum of money not previously 
appropriated for the purpose for which such contract is made unless such officer or 
agent has been duly authorized to make such contract. I must, therefore, conclude 
that the power of a university board of trustees to sue and be sued and to contract 
does not in and of itself authorize such board to compromise and settle a claim 
asserted against the university. 

Of much greater significance than the abstract capacity to sue and bt" sued is 
the fact ihat the General Assembly has in a number of instances actually made the 
university amenable to suit. See, ~· R.C. 124.34 (provides for administrative 
review of appointing authority's personnel decisions); R.C. 4112.02 (imposes liability 
upon the state for violation of civil rights statutes). The General Assembly has, 
thus, conferred a right of action upon individuals that could result in a money 
judgment against the university. It is this statutory imposition of liability that, in 
my opinion, carries with it the implied power to compromise and settle claims 
properly asserted against the university. 

It is well established that public officers, in addition to those powers 
expressly conferred upon them by statute, possess such implied powers as are 
necessary for the due and efficient exercise of the power expressly granted. Thus, 
where an officer or a governing board is directed by the constitution or statute to 
perform a particular function, in the absence of specific directions covering in 
detail the manner and method in which it shall be done, the command carries with 
it the implied power and authority necessary to the performance of the duty 
imposed. E.g., State, ex rel. Copeland v. State Medical Board, 107 Ohio St. 20 
(1923); StatE; ex rel. Hunt v. Hildebrant, 93 Ohio St. 1 0915). Certainly affairs of 
state must e conducted on as equally intelligent lines as private business and if a 
master commands a servant to do a particular thing, without directing him in detail 
how he shall do it, it is a fair and necessary presumption that the servant is to 
exercise an intelligent discretion in doing the thing commanded to be done. State, 
~ Copeland v. State Medi¢al Board, supra, at 28; State, ex rel. Hunt v. 
Hildebrant, supra, at 11. 

It may be persuasively argued, therefore, that the board of trustees of a state 
university possesses the implied power to settle a claim that has been properly 
asserted against it. Although Ohio Const. art. I, § 16 provides that suits may be 
brought against the state in such courts and in such manner as may be provided by 
law and the General Assembly has in a number of instances provided for suits 
against a university, neither the constitution nor pertinent statutes fully and 
specifically delimit the university's powers with respect to its liability. It is, 
therefore, quite reasonable to cont!lude that in the absence of a statutory provision 
to the contrary, the board of trustees of a state university possesses all the powers 
properly exercised by those named as a party to a legal proceeding including the 
power to settle the claim asserted when it is in the best interests of the university 
to do so. 

It must be remembered that the entire civil adjudicative process is primarily 
designed for the settlement of disputes between parties. Once an instrumentality 
of the state is, by operation of statute, a proper party to such a dispute, it is 
reasonable to conclude that it is possessed of the implied power to settle the 
dispute as economically and expeditiously as possible. 

It is, therefore, my opinion that the board of trustees of a state university 
possesses the implied power to compromise and settle a claim properly asserted 
against the university. · 

Having so concluded, I shall now discuss the circumstances under which this 
authority may be properly exercised. 
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Once a state university has been named a party to a legal proceeding the 
powers and duties of its board of trustees cannot be examined in a vacuum. 
Rather, they must be considered in conjunction with the powers of the attorney 
general. Unlike the governing board of a private entity, the board of trustees of a 
state university is not free to unilaterally determine if, and pursuant to what 
terms, a claim that has been asserted against it may be compromised and settled. 
R.C. 109.02 designates the attorney general as the chief law officer of the state 
and all its departments and provides that no state officer, board, or the head of a 
department or institution shall employ or be represented by other counsel or 
attorneys at law. The board of a state university, therefore, :.ay exercise such 
power only with the concurrence of the attorney general. 

Although the attorney general is not expressly authorized by statute to 
dispose of litigation in which the state is involved through the compromise and 
settlement of a claim, his powers are not limited to those conferred by statute. 
The attorney general is a constitutional officer of the state. See, Ohio Const. art. 
m, §2. In addition to the powers conferred upon the attorney general by 
constitution and statute, he possesses all of the common law powers and duties 
pertaining to the office, except insofar as they have been expressly limited by 
statute. The courts of this state have expressly recognized that the attorney 
general is possessed of these common law powers. State, ex rei. Doerfler v. Price, 
101 Ohil) St. 50, 57 (1920); Brown v. New ort Concrete Co., Case No. 728338 (Court 
of Common Pleas, Hamilton County, Ohio, 1974. Af 'd 44 Ohio App.2d 121 (1975); 
State of Ohio v. BASF Wyandotte Corp., Case No.904571 (Court of Common Pleas, 
Cuyahoga County, Ohio 1974). 

Among the common law powers of the attorney general is the authority to 
manage and control all litigation in which the state is involved. ~. Derryberry v. 
Kerr-McGee Corp., Okl. 516 P.2d 813 (1973); State v. Ehrlick, 65 W.Va. 700, 64 S.E. 
64 S.E. 935 (1909). It is unnecessary for the purposes of this opinion either to 
explore the outer limits of this control or to define it with any specificity. It is 
sufficient to note that it includes the power to dispose of litigation in which the 
state is involved through the compromise and settlement of a claim. New York v. 
New Jerse~, 256 U.S. 296, 41 S.Ct. 492 (1921); State, ex re1. Carmichael v. Jones, 
252 Ala. 4 9, 41 So.2d 280 (1949); Peoplel ex el. Stead v. Spring Lake Drainage and 
Levee District, 253 lll. 479, 97 N.E. 1042 1912). 

In so noting, I am fully aware that the cs.se law on this point has generally 
dealt with claims of the state. I am, however, unable to discern any basis for 
distinguishing between claims of the state and claims asserted against it. To the 
contrary, it would be highly anomalous were such claims to be treated differently. 
The attorney general normally possesses a great deal of discretion in determining 
whether to institute legal proceedings and when to conclude them. State, ex rel. 
Peterson v. Fraser, 191 Minn. 427, 254 N.W. 776 (1934); State v. Finch, 128 Kan. f65 
(1929). Such discretion in the prosecution of a case is wholly inconsistent with a 
position that would require legal counsel in the ~efense of a cnse to proceed, 
categorically with full litigation. 

I am also aware that the General Assembly has in a number of instances 
specifically authorized the attorney general to settle claims of or against the state. 
See, R.C. ll5.17 (attorney general and auditor are authorized to adjust any claim of 
tlii state in an equitable manner); R.C. 5733.25 (attorney general may, with the 
advice and consent of the tax commissioner, compromise or settle any claim for 
taxes); R.C. 2743.15 (agency may with the approval of the attorney general and 
Court of Claims settle or compromise any civil action against the state in the 
Court of Claims). Operation of the rule of expressio unius est exclusio alterius 
arguably compels the inference that the attorney general lacks the power in all' 
instances other than those set. forth by statute, to approve the compromise and 
settlement of a claim asserted against the state. 

The argument, however, is not particularly persuasive. The rule that compels 
this inference is, after all, one of statutory construction. In discussing the power 
of the attorney general to approve the compromise and settlement of a claim 
against the state, one is not concerned with construing statutory powers but with 
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delineating common law powers. As indicated previously, the operative question in 
such a context is not what is permitted by statute but what is expressly prohibited. 
No Ohio court has ever advanced the proposition that the codification of certain 
common law powers permits one to infer that all other common law powers are 
thereby abrogated. To the contrary, courts have consistently held that the common 
law cannot be repealed by implication. See, In Re McWilson's Estate, 155 Ohio St. 
261 (1951); State, ex rel. Morris v. Sullivari,87 Ohio St. 79 (1909). 

Finally, it is necessary to consider the impact of State ex rel. Board of 
County Commissioners v. Rhodes, 177 N.E.2d 557 (1960) upon the question of the 
attorney general's common law powers in this respect. In concluding that the state 
'acked authority to pay money to a county in settlement of a claim asserted against 
i ... the court noted at 566 as follows: 

••• [I] n our opinion the attorney general would have no 
authority to agree to payment by the state to the 
county ••• 

(R.C. ll5.17) further provides that the 'attorney general 
and auditor of state may adjust any claim in such manner 
as is equitable.' In this respect, note first, that such 
adjustment requires action by both the attorney general 
and the auditor. Note second, that this statute is limited 
to adjustment of claims in favor of the state but does not 
contain any provision authorizing them or either of them 
to recognize and effectuate paymer.r of claims against the 
state. 

The foregoing case involved an action initiated by the Board of County 
Commissioners of Mahoning County to recover money damages allegedly overpaid 
by the county to the state for the support of inmat<:s committed to institutions for 
the feebleminded. As one of the several grounds offered in support of its claim, 
the board of county commissioners relied on a prior agreement with the attorney 
general that the state would adjust the claim of Mahoning County on terms 
identical to those arrived at through a pending suit on the same issue involving 
Franklin County. 

The case is different in two salient respects from the type of situation 
considered in the present analysis. First, the claim was one against the state 
without authorization therefor. In such a situation a settlement would, in effect, 
waive the immunity of the state. As indicated previously, no public official is 
possessed of the power to effect such a waiver. Second, at the time that the 
agreement was executed by the attorney general, there was no pending or 
threatened litigation of the claim involving Mahoning County. Thus, the common 
law powers of the attorney genei'al regarding the control of litigation were not at 
issue before the court. The issue that prompted the court's comments quoted abo·;~ 
was whether R.C. ll5.17 authorizes the attorney general to settle claims against the 
state and it clearly does not. It is my opinion therefore, that the decision in Statet 
ex rel. Board of County Commissioners v. Rhodes, supra, has no bearing upon the 
issue at hand. 

Thus, it is clear that the attorney general's power to control and manage all 
litigation in which the state is involved includes the power to dispose of litigation 
through the compromise and settlement of a claim asserted against the state. 
Consequently, the board of trustees of a state university may settle a claim 
asserted against the university only with the concurrence of the attorney general. 

In discussing the circumstances under which the board of trustees may 
properly exercise its power to settle a claim against the university, it is also 
necessary to consider the nature of the claim. Your request makes reference to 
threatened as well as pending legal proceedings against the university. I assume 
that by this reference you intend to distinguish between a legal proceeding in which 
no formal action has been taken by the complaining party and one in which a formal 
complaint has been filed with an adjudicatory agency or court. This distinction is 
not without significance. 
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As I indicated at the outset, a claim that seeks to impose f.inancial liability 
upon the state can be maintained only with the consent of the state. The claim 
m'ly be asserted only in the forum and in accordance with the procedure provided 
fot' by law. If the claimant fails to comply with the designated procedure, the state 
ren•ains immune from suit. The mere suggestion of a claim against the state does 
no1• empower the officers thereof to enter into a settlement agreement. It is not 
~atil a claim has been formally filed and is currently pending in the appropriate 
forum that the board of trustees possesses the authority to compromise and settle 
such claim. 

Finally, you have raised a question concerning the proper form of a 
settlement agreement. More specifically, you inquire whether a state university is 
authorized to pay a cash settlement pursuant to either a journalized entry or a 
nonjudicially approved contract. 

Except as provided by a local statute or rule of cot!rt, no particular form is 
required to enact a valid compromise agreement. Main Line Theatres v. Paramount 
Film Distrib. Cor ., 298 F .2d 801 (3rd Cir., 1962) cert denied 370 u.s. 939, 82 s.ct. 
1585 1962 • Oral agreements voluntarily entered into by the parties in the prese.nce 
of the court stand on equal footing with written agreements signed by the parti~s. 
See, Spercel v. Sterling Industries, 31 Ohio St.2d 36 (1972). Judicial !lpproval is not 
required to make a binding settlement agreement. A settlement agreement 
voluntarily entered into by the parties will be summarily enforced by the court. 
Cummins Diesel Michigan, lnc. v. The Falcon, 305 F.2d 721 (7th Cir. 1962) cited in 
Spelcel, supra at 39. Thus, a state university is authorized to pay a cash 
sett ement pursuant to either a journalized entry or a nonjudicially approved 
contract. 

1n conclusion, it is my opinion and you are hereby advised that 

Syllabus: 

The board of trustees of a state university may, with 
the concurrence of the attorney general, pay a cash 
settlement pursuant to either a journalized entry or a 
nonjudicially approved contract to an individual who has 
properly asserted a claim against the university in a forum 
other than tile Court of Claims. 

OPINION NO. 78-025 

A regional water and sewer district, established pursuant to R.C. Chapter 
6119, possesses the power, necessarily implied from R.C. 6119.12, to retain the 
auditing services of a certified public accounting firm for the purpose of enabling 
such district to sell its bonds and notes. (Paragraph 1 of the syllabus of 1977 Op. 
Att'y Gen. No. 77-068 modified). 

To: John T. Corrigan. Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, May 4, 1978 

I have before me your request for my opmwn in which you ask whether a 
regional water and sewer district possesses the authority to retain the auditing 
services of an independent public accounting firm, particularly to provide certified 
financial statements, to enable such district's notes and bonds to be publicly 
marketed. 

Regional water and sewer districts may be created pursuant to R.C. Chapter 
6119. Such districts are governed by a board of ~rustees, R.C. 6119.07. The board 
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may, pursuant to R.C. 6119.12, issue water resource revenue bonds and notes at such 
time::; and in such amounts as it deems necessary for the purpose of paying costs 
resulting from the water resource projects of the district. It is my understanding 
that it is necessary, in the process of marketing such bonds and notes, to provide 
certified financial statements prepared by certified public accountants as part of a 
district's official financial statements to prospective purchasers. 

As I stated in 1977 Op. Att'y Gen. No. 77-068, a regional water and sewer 
district is a creature of statute. Accordingly, it may only perform such acts as are 
expressly permitted by statute or necessarily implied therefrom. State, ex rel. v. 
Pierce, 96 Ohio St. 44, 47 (l!Jl6). In Op. No. 77-068, it was determined that such a 
district did not possess such express or necessarily implied authority to obtain the 
auditing services of a public accounting firm. The facts as presented in your 
opinion request however, were not before me at the time that opinion was issued. 
Upon consideration of these additional facts, it is apparent that the auditing 
services of certified public accountants are required by regional water and sewer 
districts to insure that its bonds and notes are marketable. Accordingly, the power 
to retain such services is a power necessarily inferred from the power to issue 
bonds and notes. 

It is therefore my opinion, and you are so advised, that a regional water and 
sewer district, established pursuant to R.C. Chapter 6119, possesses the power, 
necessarily implied from R.C. 6119.12, to retain the auditing services of a certified 
public accounting firm for the purpose of enabling such district to sell its bonds and 
notes. (Paragraph 1 of the syllabus of 1977 Op. Att'y Gen. No. 77-068 modified). 

Syllabus: 

OPINION NO. 78-026 

R.C. 120.39 prohibits a village solicitor (appointed 
pursuant to R.C. 7:J3.48) and members of his office, his 
partners, and his employees from being appointed as 
counsel to represent an indigent criminal defendant 
under R.C. Chapter 120. 

To: Lowell S. Peterson, Ottawa County Pros. Atty., Port Clinton, Ohio 
By: William J. Brown, Attorney General, May 4, 1978 

I have before me your request for my opinion which raises the following 
questions: 

1. May an attorney who is employed as legal counsel 
by a village under Section 733.48 O.R.C., accept 
appointment by a Court (Municipal or Common 
Pleas) of Ottawa County, Ohio, as legal counsel 
for indigent defendants in criminal cases where he 
is paid out of county funds or state funds for fees 
set by the appointing court? 

2. May an attorney who is employed by or a member 
of a firm of an attorney who is employed as legal 
counsel of a village under Section 733.48 O.R.C., 
accept appointment by a Court (Municipal or 
Common Pleas) of Ottawa County, Ohio, as legal 
counsel for iniligent defendants in criminal cases 
where he is paid out of county funds or state funds 
for fees set by the appointing court? 
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R.C. 733.48 provides 

When it deems it necessary, the legislative 
authority of a village may provide legal counsel for the 
village, or for any department or official thereof, for a 
period not to exceed two years, and provide compensa
tion for such counsel. 

OAG 78-026 

According to the information you have supplied, the village solicitors appointed 
under this section perform the following duties. 

1. Attend council meetings. 

2. Handle routine affairs and contracts of the 
village. 

3. Prosecute civil claims in courts or administrative 
agencies. 

4. Handle bond issues. 

5. Act as prosecutor of ordinance cases in municipal 
courts in whose territorial jurisdic1lion the village 
is situated. 

As you indicate in your request, appointing village solicitors, or their professional 
associates, to represent indigent criminal defendants under R.C. Chapter 120 may 
be violative of R.C. 120.39(A). That section provides: 

Counsel appointed by the court, co-counsel appointed to 
assist the state public defender or a county or joint 
county public defender, and any public defender, county 
public defender, or joint county defender, or member of 
their offices, shall not be a partner nor employee of any 
prosecuting attorney nor of any city solicitor, city 
attorney, director of law, or similar officer. (Emphasis 
added.) --

Under this section, it appears that the correct answer to your question depends 
upon whether or not a village solicitor is a "similar officer." 

The obvious purpose of R.C. Chapter 120 is to insure that indigents throughout 
the state are afforded adequate counsel. To this end the chapter provides for state 
reimbursement of fifty percent of the cost of each county's public defender system. 
R.C. 120.18(Al. Standards are set by the Ohio Public Defender Commission. R.C. 
120.01, R.C. 120.03. One of the programs through which 1:1. county may qualify for 
state reimbursement is a court appointment system under R.C. 120.33. It is my 
understanding that this is the type of program established in your county. The only 
statutory restriction on the operation of the county program is that set forth in 
R.C. 120.39(A), supra. The apparent purpose of R.C. 120.39(A) is to avoid the 
problems inherent in having attorneys switching from defense to prosecution within 
the county. 

In order to determine whether the office of viilage solicitor is an office that 
is "similar" to the office of "city solicitor, city attorney, [or] director of law," the 
statutory functions of each must be compared. The statutory office of city law 
director is established by R.C. 733.49. That section requires that the city law 
director be an elector of the city, and shall be elected for a term of four years. 
Among the duties of the office set forth in R.C. 733.51 is that the city law director 
"shall be prosecuting attorney of the mayor's court." Under R.C. 733.48, supra, the 
prosecutorial function of the village solicitor is not at an· clear. The only 
indication of the village solicitor's function set forth in that section is that the 
solicitor "provide legal counsel for the village." But just as the city attorney must 
prosecute all cases in mayor's court under R.C. 733.51, the village solicitor must 
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prosecute them in a village mayor's court. Moreover, under R.C. 1901.34, the city 
law director and village solicitor share identical prosecutorial duties with respect 
to state violations occurring within their own municipality. R.C. 1901.34, as 
amended by 1977 H.B. 312 (effective 1-l-78) provides: 

The villn~P. solid. tor or c:l. t~r lfl•l r1irP.r.tor fnr 
eflr.h rnmicipal corporation Hi thin the tP.rr:i. t.or~· 
shnll prosecute all r.r:fn:i.nnJ. CflSP.S hr.on~ht hP
fore the Tlll!l.f.cipfll co11rt f:oJ" v:i o)_,qt.:i.ons of the 
orrlinnnCP.fl of thP. rmn1.r.ipal r.orpm:r~t:i on fnr 
which he is solicitor or lru~ ~iroctor, nr for 
violntinns of stflte stntntP.s or other c~ 
off:ensP.R nccnrrin<>: Nit:ldn the nnnicipAJ. corpo
rnt:i.nn for. l·•ldch he is soJ.:i.citor 01: r]j_rer.tOJ: of 
lm·! ••• 
(J~r1phnsis nclrlecl,) 

Cf. 1968 Op. Att'y Gen. No. 68-117. Thus, at least with respect to the prosecution 
Cirordinance violations and state misdemeanors, the function of the village solicitor 
is similar, indeed identical, to the function of the city iaw directot·. There is, 
however, another factor to be considered. 

Under Art. XVIII, §3, Ohio Const., municipalities have "powers of local self
government." Among those home-rule powers is the power to adopt a charter 
which establishes a form of government other than that prescribed by statute. 
Switzer v. State, ex rel. Silvev, 103 Ohio St. 306 (1921). In adopting a charter, the 
municipality may create offices with functions and titles which differ from those 
set forth in R.C. Chapter 733. It could be that when R.C. l20.39(A) refers to "any 
city solicitor, city attorney, director of law, or similar office," it is merely 
acknowledging the fact that a chartered city would establish an office which has a 
function similar to the enumerated offices, but an office which has a different 
title. 

In resolving this question, as in all cases of statutory interpretation, the 
primary objective is to determine the intent of the legislature. Carter v. 
Youngstown, 146 Ohio St. 203 (1946). As stated, supra, the apparent purpose of R.C. 
120.39 is to avoid problems that might arise when a lawyer represents both the 
state and defendants in original prosecutions. In that respect there appears to be 
no logical reason to differentiate between city law directors and village solicitors. 
Both have the duty to prosecute violations of state statutes. Since R.C. 120.39 
prohibits a city law director from representing any indigent defendants, it would be 
anomalous to conclude that no such prohibition applies to village solicitors although 
they have the same duties. While it could be argued that a village solicitor is not 
an "officer," but rather an independent contractor under R.C. 733.48, supra, I am 
inclined to view the argument as myopic. The purpose of R.C. 120.39 is to prevent 
problems that may occur where attorneys represent both the state and indigent 
defendants and are paid for both functions with public funds. It is the duties of the 
job rather than the title which should control. 

Accordingly, it is my opinion and you are hereby advised that: 

R.C. 120.39 prohibits a village solicitor (appointed 
pursuant to R.C. 733.48) and members of his office, his 
partners, and his employees from being appointed as 
counsel to represent an indigent criminal defendant 
under R.C. Chapter 120. 



2-65 1978 OPINIONS OAG 78-027 

OPINION NO. 78-027 

Syllabus: 

The authority to purchase, lease and hold title to motor vehicles to be used to meet 
the transportation needs of a county board of mental retardation lies with such 
board and not with the board of county commissioners. (1970 Op. Att'y Gen. No. 
70-121 overruled.) 

To: William Safranek, Morgan County Pros. Atty., McConnelsville, Ohio 
By: William J. Brown, Attorney General, May 4, 1978 

I have befbre me your request for my opinion which can be restated as 
follows: 

Does the power to leasA. to purchase and to hold title to 
motor vehicles to be used to meet the transportation 
needs of a county board of mental retardation lie with 
the board of county commissioners or with the county 
board of mental retardation? 

R.C. 5126.01 establishes county boards of mental retardation in each county of 
Ohio. The powers and duties of such boards are set forth in R.C. 5126.03 which 
reads, in part, as follows: 

The county board of mental retardation, subject 
to the rules and standards of the chief of the division of 
mental retardation and developmental disabilities shall: 

(A) Administer and supervise facilities, programs, 
and services established under section 5126.06 of the 
Revised Code and exercise such powers and duties as 
prescribed by the chief; . • • • 

(C) Employ such personnel and provide such 
services, facilities, transportation, and equipment as 
are necessary; 

(D) Provide such funds as are necessary for the 
operation of facilities, programs, and services 
established under section 5126.06 of the Revised Code. 

R.C. 5126.06 establishes training centers and workshops for the mentally 
retarded and provides, in part, as follows: 

The chief of the division of mental retardation 
and developmental disabilities, with the approval of the 
director of mental health and mental retardation, shall 
establish in any county or mental health and mental 
retardation district a training center or workshop, 
residential center, and other programs and services for 
the special training of mentally retarded persons, who 
are determined by the division of mental retardation 
and developmental disabilities to be capable of profiting 
by specialized training. • • • The chief is the final 
authority in determining the nature and degree of 
mental retardation. He shall decide all questions 
relative or incident to the establishment and operation 
of each training center or workshop, residential center, 
and other program or service; determine what 
constitutes special training; promulgate subject to 
sections ll9.01 to ll9.13 of the Revised Code, all rules 
governing the approval of mentally retarded persons for 
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such training; determine or approve all forms used in 
the operation of programs undertaken under this 
section; and approve the current operating costs of such 
programs. 

2-66 

Consequently, the duty and authority to provide facilities, programs and 
services to the mentally retarded has been reposed in the county boards of mental 
retarda~ion, subject to the rules and standards developed by the chief of the 
division of mental retardation and developmental disabilities. While the board of 
county commissioners serves as the taxing authority for a county board of mental 
retardation under R.C. 126.03, the commissioners exercise no supervisory power or 
control over the programs, facilities and general operations of the county board of 
mental retardation. 

One of my predecessors, in 1970 Op. Att'y Gen. No. 70-121 concluded that a 
county board of mental retardation does not have the authority to acquire school 
buses for the transportation of mentally retarded pupils. The analysis set forth in 
that Opinion, however, focused upon a provision of R.C. 307.41, since amended, 
which authorized a board of county commissioners to purchase vehicles for all 
county departments unless specifically excepted by statute. The General Assembly 
subsequently amended R.C. 307.41 (134 Laws of Ohio H. 46, eff. 1971), altering that 
provision. The current version of R.C. 307.41 provides as follows: 

Whenever the board of county commissionei'S 
deems it necessary to purchase or lease motor vehicles 
for its use, or for the use of any department, 
commission, board, office, or agency under its direct 
supervision, or fvr the use of any elected county official 
or his employees, it shall adopt a resolut: m setting 
forth the necessity for such purchase or lease, together 
with a statement of the kind and number of vehicles 
required and the estimated cost of purchasing or leasing 
each. Upon adoption of the resolution the board may 
purchase or lease such vehicles, subject to sections 
307.86 to 307.93 of the Revised Code. (Emphasis 
added.) 

Because a county board of commissioners exercises no control or supervisory 
power over the county board of mental retardation, the current version of R.C. 
307.41 does not require purchase by the commissioners of motor vehicles for the 
transportation of retarded pupils. For this reason, I am constrained to disagree 
with my predecessor's conclusion that the purchase of such vehicles is a matter 
statutorily committed to the board of county commissioners. 

R.C. 5126.03(C), supra places an affirmative duty on the boards of mental 
retardation to furnish transportation that is necessary for those participating in 
their programs. In 1973 Op. Att'y Gen. No. 73-014, I concluded that these boards 
have a duty to provide mentally retarded persons with free transportation to and 
from the facilities operated by such boards within their respective counties. The 
authority to purchase or lease motor vehicles is so integrally related to the duty to 
provide transportation that it i.3 a necessarily implied power under R.C. 5126.03(C). 
It would be incongruous to hold these boards to a duty to provide transportation 
while withholding the authority to obtain the means of transportation. 

Therefore, in specific answer to your question, it is my opinion and you are so 
advised that the authority to purchase, lease and hold title to motor vehicles to be 
used to meet the transportation needs of a county board of mental retardation lies 
with such board and not with the board of county commissioners. (1970 Op. Att'y 
Gen. No. 70- 121 overruled.) 
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OPINION NO. 7B-02B 

Syllabus: 

Facsimile signature may appear on applications for certificates of title and 
odometer statements, pursuant to R.C. 4505.06. Such a facsimile signature may 
not, however, be employed by a person other than the person whose signature a 
facsimile signature purports to represent. 

To: Dean L. Dollison, Registrar, Bureau of Motor Vehicles, Columbus. Ohio 
By: William J. Brown, Attorney General, May 4, 197B 

I have before me your request for my opinion in which you ask whether or not 
facsimile signatures may appear on applications for certificates of title and 
odometer statements pursuant to R.C. 4505.06. It is my understanding that some 
banks have contemplated allowing employees to use a signature stamp of an 
officer, authorized to swear on behalf of the bank involved, in order to place the 
signature upon the application fo~ title, which would then be notarized. 

R.C. 4505.06 provides that "[a] pplication for a certificate of title shall be 
made upon a form provided in section 4505.07 of the Revised Code, and shall be 
sworn to before a notary public or other officer empowered to issue oaths." The 
form contained in R.C. 4505.07 for an application for a certificate of title requires 
that such application be sworn and subscribed to by the applicant before a notary 
public. A subscription is the act of affixing one's signature to a written document. 
Black Law Dictionary (4th ed., 1968). Accordingly, it is first necessary to 
determine if a facsimile signature is a signature for the purpose of R.C. Chapter 
4505. 

"Signature" or "signed" is not defined in R.C. Chapter 4505. However, in R.C. 
1301.01 (MM), "signed" is defined for the purpose of the Uniform Commercial Code 
as "· . . any symbol executed or adopted by a party with the present intention 
to authenticate a writing." In Smith v. Greenville County, 199 S.E. 416, 419 (S.C., 
1938), the South Carolina Supreme Court commented that a "signature" may be 
written by hand, printed, stamped, typewritten or cut from one instrument and 
attached to another. Moreover, in Griffith v. Bonawitz, 103 N.W. 327, 329 (Neb., 
1905), it was observed that "· ·, • whatever mark, symbol, or device one may 
choose to employ as a representative of himsP.lf is sufficient" as a signature. 
Accordingly, I am persuaded that a "signature" for the purpose of R.C. 4505.C6 and 
4505.07 includes a facsimile signature. 

However, it must be noted that a facsimile signature cannot be employed by a 
person other than the person whose signature a facsimile signature purports to 
represent. R.C. 4505.06 requires that an applicant for a certificate of title shall 
make application on a form prescribed by R.C. 4505.07 which "· . . shall be 
sworn to before a notary public or other officer empowered to administer oaths." 
Necessarily, the person employing the facsimile signature in lieu of a handwritten 
one must be present before the notary or other officer to be sworn and to subscribe 
the document. Such duty cannot be delegated to another by the expedient of 
supplying another with an applicant's facsimile signature device. 

Therefore, it is my opinion, and you are so advised, that facsimile signature 
may appear on applications for certificates of title and odometer statements, 
pursuant to R.C. 4505.06. Such a facsimile signature may not, however, be 
employed by a person other than the person whose signature a facsimile signature 
purports to represent. 
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ATTORNEY GENERAL 

OPINION NO. 78-029 

1. A board of county commisSIOners must pay 
premiums for family group medical insurance 
for the employees of a county mental health 
and mental retardation board to the extent that 
the executive director has authorized such 
payments pursuant to R.C. 340.04(E). 

2. A board of county commissioners must pay 
family group medical insurance premiums on 
behalf of employees of a county officer who has 
authorized such payments pursuant to his power 
to fix the compensation of his employees. 

3. The cost of procuring family group medical 
insurance for county employees may be 
charged, pursuant to R.C. 305.171, to any fund 
or budget from which said employees are 
compensated for their services. 1968 Op. Atty 
Gen. No. 68-140 overruled. 
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To: Ronald W. Vettel, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: William J. Brown, Attorney General, May 4, 1978 

I have before me your request for my opinion on the following two questions: 

1. May a Board of Commissioners pay the monthly 
premium for family group medical insurance for 
the employees of a community mental health 
and retardation board, and the employees of the 
County Engineer's Office, when the Board of 
County Commissioners do~s not r;>ay similar 
benefits for any other county employees? 

2. Do county governmental department heads have 
the authority by virtue of R.C. 325.17 of the 
Revised Code to require a county board of 
commissioners to pay premiums for family 
group medical insurance from funds under their 
control by virtue of their authority to fix the 
compensation of their employees? 

An issue common to both of your questions is the proper characterization of 
medical insurance premium payments. This issue was addressed by the Ohio 
Supreme Court in State, ex rel. Parsons v. Ferguson, 46 Ohio St. 2d 389 (1976) and 
in Madden v. Bower, 20 Ohio St. 2d 135 (1969). In Madden, supra, the Court 
discussed the proper characterrization of employee insurance benefits at 137 as 
follows: 

At the outset, we are compelled to the conclu
sion that, as to each employee receiving the right to 
the benefits of the insurance, the premium is a part 
of the cost of public service performed by such 
employee. 

The purpose cf an employer, whether public or 
private, in extending "fl'inge benefits" to an emr;>loyee 
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is to induce that employee to continue his current 
employment. 

In Parsons, ~~· the Court held that insurance premium payments made on 
the behalf of county oifice holders constituted compensation within the meaning of 
Ohio Const. Art. II, §20 and therefore such payments could not be initiated after 
the commencement of the term for which a county official was elected or 
appointed. The Court set forth the rationale for this conclusion at 391 as follows: 

Fringe benefits, such as [insurance premium 
payments], are valuable perquisites of an office, and 
are as much a part of the compensation of office as a 
weekly pay check. It is obvious that an office holdet• 
is benefitted and enr·iched by having his insurance bill 
paid out of public fLinds just as he would be if the 
payment were made directly to him, and only then 
transmitted to the insurance company. Such pay
ments for fringe benefits may not constitute "salary", 
in the strictest sense of that word, but they are 
com pen sa tion. 

Since insurance premium payments are a form of compensation, authorization 
for such payments may be made by the officer or board with the statutory power to 
fix the employees' compensation. 1975 Op. Atty Gen. No. 75-084. See also, 1977 
Op. Atty Gen. No. 77-048; 1976 Op. Atty Gen. No. 76-004, 1975 Op. Atty Gen. No. 
75-014; 1969 Op. Atty Gen. No. 69-045. 

While under the terms of R.C. 340.01, the boundaries of a single county 
mental health and retardation district are contiguous with those of the county it 
serves, the district is an entity separate and distinct from the county. 
Consequently, the employees of the district serve it rather than the county. See 
~~ 1974 Op. Att'y Gen. No. 74··015; 1975 Op. Att'y Gen. No. 75-034; 1975 Op. Att'y 
Gen. No. 75-084; 1976 Op. Att'y Gen. No. 76-004. The executive director of a 
community mental health and retardation board is expressly empowered, pursuant 
to R.C. 340.04(E), to employ such employees and consultants as may be necessary 
for the work of the board and to fix their compensation within the limits set by the 
salary schedule and the budget approved by the board. A board of county 
commissioners exercises no authority in fixing the compensation of employees of a 
board of mental health and mental retardation. 

The hiring and compensation of employees of county office holders is, 
however, governed by R.C. 325.17, which provides in pertinent part as follows: 

The officers mentioned in section 325.27 of the 
Revised Code may appoint and employ the necessary 
deputies, assistants, clerks, bookkeepers, or other 
employees for their respective offices, fix the 
compensation of such employees and discharge them, 
and shall file certificates of such action with the 
county auditor. Such compensation shall not exceed, 
in the aggregate, for each office, the amount fixed by 
the board of county commissioners for such office. 
When so fixed, the compensation of each such 
[employee] shall be paid biweekly from the county 
treasury, upon the warrant of the auditor. 

The officers mentioned in R.C. 325.27 are the county auditor, county treasurer, 
probate judge, sheriff, clerk of the court of common pleas, county engineer and 
county recorder. Under the express terms of R.C. 325.17, a board of county 
commissioners may limit the aggregate amount which may be expended for 
compensation of deputies, assistants, clerks and other employees of the officers 
enumerated in R.C. 325.27. A board of county commissioners, however, has no 
authority to fix the number or compensation of such employees. 1926 Op. Att'y 
Gen. No. 3429, p. 253; 1927 Op. Att'y Gen. No. 1339, p. 2432. Moreover, as 

July 1978 Adv. Sheets 



OAG 78-029 ATTORNEY GENERAL 2-70 

discussed in 1941 Op. Att'y Gen. No. 3600, county commissioners are not authorized 
to interfere with or limit the county officers enumerated in R.C. 325.17 in the 
appointment and compensation of such employees. 

It is my opinion that the executive director of a community mental health and 
retardation board is empowered to authorize the payment of medical insurance 
premiums on behalf of board employees. Moreover, it is my opinion that the county 
office holders enumerated in R.C. 325.27 are, under the terms of R.C. 325.17, 
empowered to authorize similar payments on behalf of their employees. The 
payment of such premiums is not conditioned upon the concurrent action of the 
board of county commissioners granting similar benefits to other county employees. 
The total compensation paid to or on behalf of the employees, including salary, 
insurance premiums and other fringe benefits, may not, however, exceed the limits 
set forth in the appropriate budgets adopted by the community mental health and 
retardation board or the boar.i of county commissioners for the various county 
offices. 

Your second quest;~n ulso seeks clarification of the appropriateness of 
charging the payments of insurance premiums against special funds under the 
control of the county office holder. 

In 1968 Op. Att'y Gen. No. 68-140, one of my predecessors concluded that the 
board of county commissioners had no authority to charge the cost of group 
medical insurance procured under the authority of R.C. 305.171 against any fund 
other than the general fund. This conclusion was based in part on the premise that, 
while the board of county commissioners had the authority to pay insurance 
premiums for county employees, the various county office holders had no such 
authority. This premise is, however, no longer correct in light of the Ohio Supreme 
Court holding that insurance premium payments are a form of compensation. As I 
indicated above, county officers who are statutorily empowered to fix the 
compensation of their employees may also authorize the payment of insurance 
premiums for such employees. 

The conclusion in Opinion No. 68-140, supra, was also premised on the lack of 
statutory authority enabling the county commissioners to charge any part of the 
cost of employee fringe benefits to special tax levy funds or other appropriations. 
R.C. 305.171, which authorizes the procurement of group insurance for county 
employees, was, however, expressly amended in 1969 to provide for the payment of 
the costs of group insurance "from the funds or budgets from which [county] 
officers or employees are compensated for servives." 

Thus, it is my opinion that 1968 Op. Atty Gen. No. 68-140 must be overruled. 
County officers who are statutorily empowered to fix the compensation of their 
employees may authorize the payment of insurance premiums for their employees 
and such payments may be charged to any fund or budget from which such 
employees are compensated. 

In response to your specific questions, it is, therefore, my opinion and you are 
so advised that: 

1. A board of county commissioners must pay 
premiums for family group medical insurance 
for the employees of a county mental health 
and mental retardation board to the extent that 
the executive director has authorized such 
payments pursuant to R.C. 340.04(E). 

2. A board of county commissioners must pay 
family group medical insurance premiums on 
behalf of employees of a county officer who has 
authorized such payments pursuant to his power 
to fix the compensation of his employees. 

3. The cost of procuring family group medical 
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insurance for county employees may be 
charged, pursuant to R.C. 305.171, to any fund 
or budget from which said employees are 
compensated for their services. 1968 Op. Atty 
Gen. No. 68-140 overruled. 

OPINION NO. 78-030 

The Director of Transportation may establish rules, 
pursuant to R.C. 5501.02, which require that counties 
apply for a permit, similar to that required of an 
"individual, firm or corporation" under R.C. 5515.01, 
before occupying a state highway. 

To: Anthony L. Gretick, Williams County Pros. Atty., Bryan, Ohio 
By: William J. Brown, Attorney General, May 8, 1978 

I have before me your request for an opinion on the following question: 

Is a county contained in the definition of "any individual, 
firm, or corporation" as such terms are used in Section 
5515.01 of the Ohio Revised Code? 

R.C. 5515.01 provides, in pertinent part, P_:; follows: 

The director of tr·ansportation may upon formal 
application being made to him, grant a permit to any 
individual, firm, or corporation to use or occupy such 
portion of a road or highway on the state highway system 
as will not incommode the traveling public. 

According to information which you have supplied, it is my understanding that 
until very recently whe" counties needed to occupy a state highway the engineer 
simply notified the Department of Transportation, and then proceeded with the 
project. Currently, the Department of Transportation requires that counties apply 
for a permit prior to commencement of any project requiring occupation of a state 
highway. By way of explanation, you indicate that in Williams County, as in most 
of northwest Ohio, the vast majority of these projects involve the construction or 
repair of drainage ditches, culverts, and other watercourses. 

Addressing your specific question, courts in Ohio have consistently found that 
a county is neither a "legal person," Summers v. Hamilton Countv, 7 Ohio N.P. 542 
(1900), nor a "corporation," Portage County v. ·Gates, 83 Ohio St. 19 (1910). Rather, 
a county is considered a subdivision of the state, with only such powers and 
privileges as are directly conferred by statute. Hunter v. Mercer County, 10 Ohio 
St. 515 (1860). The single exception to this extremely narrow view of the status of a 
county is found in Carder v. Fayette Count_x, 16 Ohio St. 353 (1865), which held that 
a county was a "person" for purposes of a statute which permitted devise of realty 
to "any person." However, the proper resolution of your problem does not depend 
upon the legal status of a county, but rather upon the relation of counties and the 
Department of Transportation as set forth in R.C. Title 55. 

R.c. 5501.ll (D) and R.C. 5501.31 appear to be most relevant. R.C. 5501.ll (D) 
provides, in pertinent part, that: 

The functions of the department of transportation with 
respect to highways shall be: 
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(D) To coop~rate with the counties, municipal 
corporations, townships, and other subdivisions of the 
state in the establishment, construction, reconstruction, 
maintenance, repair, and improvement of the public roads 
and bridges. 

R.C. 5501.31 provides: 

The director of transportation shall have general 
supervision of all roads comprising the state highway 
system. He may alter, widen straighten, realign, relocate, 
establish, construct, reconstruct, improve, maintain, 
repair, and preserve any road or highway on the state 
highway system, and, in connection therewith, relocate, 
alter, widen, deepen, clean out, or straighten the channel 
of any watercourse as he deems necessary, and purchase 
or appropriate property for the disposa: of surplus 
materials or borrow pits, and, where an established road 
has been relocated, establish, construct, and maintain 
such connecting roads between the old and new location as 
will provide reasonable access thereto. 

The director, in the maintenance or repair of state 
highway, shall not be limited to the use of the materials 
with which such highways, including the bridges and 
culverts thereon, were originally constructed, but may use 
any material which is proper or suitable. The director 
may aid the board of county commiSSioners in 
establishin , creatin , and re airin suitable svstems of 
drainage or all highways within its jurisdiction or control 
and advise with it as to the establishment, construction. 
im rovement, maintenance and re air of such hi hwavs. 
Emphasis added. 
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It is clear from these sections that the Director of Transportation has broad 
supervisory authority over all roads comprising the state highway system. Any 
work involving the system must necessarily be approved by the director, including 
work undertaken by the counties. Under R.C. 5501.02, the Director of 
Transportation may prescribe rules for the exercise of his lawful authority over the 
system. If the Director chooses to require that counties file an application for a 
permit to occupy a state highway, it appears that he is within his statutory powers. 
In fact, his duty to supervise all roads in the state highway system would seem to 
require that he establish a system which would keep him apprised of all occupation 
of ":',~h system. 

In conclusion, the Director of Transportation has broad supervisory duties 
with respect to the state highway system, and he may, in the exercise of that 
responsibility, establish rules for the use of the system which are not in conflict 
with statute. As there is no general and unrestricted grant to occupy state highway 
given to counties, the Director may require counties to apply for a permit prior to 
such occupation. Therefore, it is irrelevant whether a county is an "individual, 
firm, or corporation" under R.C. 5515.01. 

Accordingly, it is my opinion that: 

The Director of Transportation may establish rules, 
pursuant to R.C. 5501.02, which require that counties 
apply fot• a permit, simila'r to that required of an 
"individual, firm or corporation" under R.C. 5515.01, 
before occupying a state highway. 
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OPINION NO. 78-031 

1. A township police trainee who receives no 
compensation for his services, who has no regular 
duty schedule, and who is not a "regular member of 
a lawfully constituted police force," is not an 
"employee" for purposes of Worker's Compensation 
under R.C. 4123.01 (A) (1). 

2. A townsh;i_) police trainee who does not qualify as an 
"employee" under R.C. 4123.01 (A) (l) may 
nonetheless be covered by the Worker's 
Compensation system if the township enters into a 
special contract for such coverage under R.C. 
4123.03. 

3. Members of a township zor.ing commission appointed 
by a board of township trustees under R.C. 519.04, 
who receive compensation from the township for 
services actually performed, are "employees" for 
purposes of the Worker's Compensation system under 
R.C. 4123.01 (A) (1). 

4. Members of a township board of zoning appeals, 
appointed by the board of township trustees pursuant 
to R.C. 519.13, who receive compensation from the 
township for services actually performed, are 
"employees" for purposes of the Worker's 
Compensation system under R.C. 4123.01 (A) (1). 

5. Where a board of township trustees creates an 
advisory panel known as a townshi;:> planning 
commission, and the formation of such a commission 
is not authorized by statute, and the members of 
that commission receive no compensation, then the 
members are not "employees" for purposes of the 
Worker's Compensation system under R.C. 4123.01 
(A) (1). Coverage for such members may not be 
obtained by contract under R.C. 4123.03 since the 
township would not be authorized to expend funds 
for such a purpose. 

To: Stephan M. Gabalac, Summit County Pros. Atty., Akron, Ohio 
8y: William J. Brown, Attorney General, May 9, 1978 

I have before me your request for my opinion which reads, in part, as follows: 

A township police district has appointed an individual as 
an auxiliary officer. Such person receives no salary. 
Until such time as the individual completes certain 
specified law enforcement training he remains in such 
status. Upon successful completion of the required 
training, he will be appointed a regular officer and will 
receive a salary. During the period of his auxiliary 
training, it is desired that he accompany township police 
officers on routine patrol in order to assist in his 
familiarization with police duties and his assimilation into 
the township police force. Is such individual, while 
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serving in such auxiliary status, covered by Worker's 
Compensation, Revised Code chapter 4123, for an injury 
which might befall him while so accompanying regular 
members of the township police force in the performance 
of their duties? If such individual is not covered, may the 
township contract with the Bureau of Worker's 
Compensation for coverage pursuant to Revised Code 
section 4123.03? 

A second question for resolution is as follows: Are 
members of a township zoning commission and board of 
zoning appeals, appointed pursuant to Revised Code 
sections 519.04 and 519.13, respectively, "persons in the 
service of the state," as provided in Revised Code section 
4123.01 (A) (1), and, therefore, covered by Worker's 
rompensation? If they are not, may the township 
contrect with the Bureau of Worker's Compensation for 
such coverage pursuant to Revised Code section 4123.03? 

Your opinion is also requested regarding the following 
question: A township board of trustees has appointed an 
advisory body known as a planning commission. Such body 
is distinct and separate from the aforementioned township 
zoning commission. No statutory authority exists for the 
creation of such an advisory commission. The members of 
such body receive no compensation. Are such members 
covered by Worker's Compensation, and, if not, may the 
township contract for coverage pursuant to Revised Code 
section 4123.03'! 
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Before addressing your specific questions, it is necessary to point out the 
general principles governing the Ohio Worker's Compensation system. R.C. 4123.54 
provides, in pertinent part, that: 

Every emolovee, who is injurfd . . . is entitled to 
receive . . . compensation or loss sustained on 
account of such injury . . . as provided by sections 
4123.01 to 4123.94 of the Revised Code • . . (Emphasis 
added.) 

"Injury" is defined in R.C. 4123.01 (C) as: 

[AJ ny injury, whether caused by external accidental 
means or accidental in character and result, received in 
the course of, and arising out of, the injured employee's 
employment. (Emphasis added.) 

As you suggest, therefore, the determinative issue is whether the various 
individuals you describe in your request are "employees" as that word is defined in 
R.C. 4123.01. 

The statutory definition of "employee" set forth in .R.C. 4123.01 (A) (1) 
includes: 

(1) Every person in the service of the state, or of 
any county, municipal corporation, township, or school 
district therein, including regular members of lawfully 
constituted police and fire departments of municipal 
corporations and townships, whether paid or volunteer, 
and wherever serving within the state or on temporary 
assignment outside thereof, and executive officers of 
boards of education, under any appointment or contract of 
hire express or implied, oral or written, including any 
elected official of the state, or of any county, municipal 



2-75 1978 OPINIONS OAG 78-031 

corporation, or township, or members of boards of 
education; (Emphasis added.) 

As with all provisions in the Worker's Compensation .laws, this section must be 
"liberally construed in favor of employees." R.C. 4123.95. 

Under the terms of R.C. 4123.01 (A) (1), an individual in the service of the 
State or the political subdivisions enumerated therein must serve pursuant to an 
appointment or contract of hire. The Ohio Supreme Court in Coviello v. Industrial 
Commission, 129 Ohio St. 589 (1935), held that there must be an express or implied 
contract of hire in order for the relationship of employer and employee to exist 
under this statutory language. The Court, moreover, in construing the statutory 
provision then in effect, held that it was impossible for a contract for hire to exist 
in the absence of an obligation on the part of the employer to pay the employee. 

While the tests set forth in Coviello, supra, are instructive and vital in 
determining whether an employet·-employee relationship exists under the current 
provisions of R.C. 4123.0l(A)(l), it should be noted that the necessity of payment to 
the existence of such a relationship has been subsequently limited by the General 
Assembly. Under the provisions of Am. Sub. H.B. No. 1066, 129 Laws of Ohio 1801, 
19111, the definition of employee set forth in R.C. 4123.0l(A)(l) was expanded to 
include regular members of lawfully constituted township police and fire 
departments, whether paid or volunteer .. 

Consequently, the fact that township police c1epartment members serve as 
volunteers does not, in itself, prevent otherwise qualified personnel from meeting 
the definition of "employee" set forth therein. From information you have 
supplied, however, it is my understanding that the auxiliary trainees in question are 
not required to adhere to any schedule for performance of their duties, but need 
only assist officers for a specified number of hours per month. The trainee's 
function is totally subordinate to those of regular officers and it is my 
understanding that the trainees functior!1 essentially as observers. For these 
reasons, under even the most liberal imaginable construction of the term "regular 
member" of a township police department, Lmust conclude that an auxiliary trainee 
described in your first question does nut qualify as an "employee" under the terms 
of R.C. 4123.0l(A)(l). 

It is, however, significant that R.C. 4123.03, the statutory provision which 
allows the state or one of its political subdivisions to contract for coverage on 
persons in its service who do not qualify as employees under R.C. 4123.01 (A) (I), 
specifically includes "volunteer firemen, and auxiliary policemen" among those who 
will need special coverage. By so providing in this statute, the General Assembly 
recognized that persons rendering auxiliary services are among those in public 
service who are not included as "employees." You have asked in your first question 
whether an auxiliary trainee who is not eligible for coverage under R.C. 
4123.0l(A)(l) may be covered under R.C. 4123.03, which provides as follows: 

If the state or any political subdivision thereof, 
including any county, township, municipal corporation, 
school district, and any institution or agency of the state, 
employs, enlists, recruits, solicits, or otherwise secures 
the services of any organization, association, or group of 
persons and the members thereof, including volunteer 
firemen, and auxiliary policemen and patrolmen, the 
individual members of which are not, by reason of such 
service, employees as defined in division (A) (I) of section 
4123.01 of the Revised Code, or if the state or anv 
political subdivision thereof desires ~~£~Orkers' 
compensation in respect of any volunteer fireman, 
policeman, deputy sheriff, marshal or deputy marshal, 
constable, or other person in its service in the event of 
the injury, disease, or death of such person while engaged 
in activities called for by his position but not such as 
would entitle such person to compensation as an employee 
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as so defined, subject ot the limitations contained in 
section 4123.02 of the Revised Code, the state or such 
political subdivision may contract with the industrial 
commission for coverage of such persons under sections 
4123.01 to 4123.94 of the Revised Code, while in the 
performance of such service. (Emphasis added.) 
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From this section, it is clear that a person in the service of the state or any of its 
subdivisions who does not qualify as an employee under R.C. 4123.01 (A) (1) may still 
participate in the Worker's Compensation system if the subdivision contracts for 
coverage with the Industrial Commission. In fact, this section specifically 
contemplates coverage for "volunteer • • . policemen . • ." Therefore, in 
answer to the second part of your first question, a township police district may 
obtain coverage for a police trainee ineligible for coverage under R.C. 4123.0l(A)(l) 
by contract with the Industrial Commission under R.C. 4123.03. 

Your second question raises a somewhat different problem, for it is my 
understancling that the officials mentioned in that question do receive 
compensation from the township for each meeting attended. Under R.C. 
4123.0l(A)(l), supra, it thus appears that members of the township zoning 
commission and the board of zoning appeals are persons in the service of a township 
under an appointment or contract of hire, and are thereby "employees." 

While normally the relationship of employer and employee for purposes of the 
Worker's Compensation law requires some control over the manner in which an 
"employee" performs his duties, 1976 Op. Att'y Gen. No. 76-040, I am convinced 
that requirement is unnecessary in this particular instance. I reach that result on 
the basis of R.C. 4123.0l(A)(l) itself. The section specifically includes elected 
officials, and, although the persons on the zoning commission and board of zoning 
appeals must have autonomy, the township would have no less control over them 
than over elected officials in performance of their duties. Moreover, under R.C. 
519.04 and R.C. 519.13, the statutes under which such commissions and boards are 
established, the township trustees retain the authority to remove members for 
cause. Thus, even under a direct control test the members in question are subject 
to some limited control by the township. Accordingly, I must conclude that 
members of a township zoning commission, appointed pursuant to R.C. 519.04, and 
members of a township board of zoning appeals, appointed pursuant to R.C. 519.13, 
are persons in the service of the township under an "appointment or contract of 
hire," and are therefore "employees" for purposes of Worker's Compensation under 
R.C. 4123.01 (A) (1). 

Your final question concerns members of a township planning commission. 
Significantly, the planning commission is stricdy advisory, and in fact, no statutory 
authority exists for the establishment of such a commisison. The members receive 
no compensation. As discussed above, the tet•ms of R.C. 4123.0l(A)(l) include even 
volunteer regular members of township police and fire departments within the 
definition of "employees." Under the reasoning of Coviello, supra, however, the 
existence of an obligation to pay for services rendered remains a vital element in 
the existence of an appointment or contract of hire. For this reason, I am 
constrained to conclude that the members of the township planning commission 
described in your third question are not employees within the meaning of R.C. 
4123.01(A)(l). 

You have, however, inquired as to whether such members may be provided 
coverage under R.C. 4123.03. Members of the planning commission are certainly 
persons in the service of the township, and under the terms of R.C. 4123.03, supra, 
the members could conceivably obtain coverage through a contract between the 
township and the Industrial Commission. There is, however, one major obstacle to 
such a contract. Townships are creatures of statute, and as such they have very 
limited powers. The limited authority of townships is particularly clear with regard 
to spending powers. Yorkavitz v. Board of Township Trustees, 166 Ohio St. 346 
(1957). Whenever there is any doubt as to the township's authority to expend funds, 
all doubts must be resolved against such an expenditure. 
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As you indicate, the planning commission is an advisory body whose members 
receive no compensation. Further, no statutory authority exists for the creation of 
such a body, and therefore, under the d~Jctrine of limited powers, expressed in 
Yorkavitz, supra, the township would have no authority to compensate the members 
of the commission in any way. The problem thus presented is whether the township 
has the authority to contract for Worker's Compensation for the members, and 
thereby cor:npensate them indirectly. I am unable to find any authority in support 
of such a contract, and, keeping in mind the very limited authority of the township 
trustees to expend township funds, I must conclude that such a contract would be 
inappropriate. It appears self evident that the township trustees lack the authority 
to contract for Worker's Compensation for persons whom they would be unable to 
compensate directly. Therefore, in answer to the second branch of your third 
question, the township trustees may not contract for Worker's Compensation 
coverage under R.C. 4123.03 for members of a township planning commission. The 
situation is distinguishable from the situation of the police trainee in your first 
question since a township police district could, if it chose to do so, compensate the 
trainee directly. R.C. 505.49. With a planning commission, no such option exists. 

Accordingly, it is my opinion, and you are so advised that: 

1. A township police trainee who receives no 
compensation for his services, who has no regular 
duty schedule, and who is not a "regular member of 
a lawfully constituted police force," is not an 
"employee" fol' purposes of Worker's Compensation 
under R.C. 4123.01 (A) (1). 

2. A township police trainee who does not qualify as an 
"employee" under R.C. 4123.01 (A) (I) may 
nonetheless be covered by the Worker's 
Compensation system if the township enters into a 
special contract for such coverage under R.C. 
4123.03. 

3. Members of a township zoning commisison appointed 
by a board of township trustees under R.C. 519.04, 
who receive compensation from the township for 
services actually performed, are "employees" for 
purposes of the Worker's Compensation system under 
R.C. 4123.01 (A) (1). 

4. Members of a township board of zoning appeals, 
appointed by the board of township trustees pursuant 
to R.C. 519.13, who receive compensation from the 
township for services actually performed, are 
"employees" for purposes of the Worker's 
Compensation system under R.C. 4123.01 (A) (1). 

5. Where a board of township trustees creates an 
advisory panel known as a township planning 
commission, and the formation of such a commission 
is not authorized by statute, and the members of 
that commission receive no compensation, then the 
members are not "employees" for purposes of the 
Worker's Compensation system under R.C. 4123.01 
(A) (1). Coverage for such members may not be 
obtained by contract under R.C. 4123.03 since. the 
township would not be authorized to expend funds 
for such a purpose. 
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OPINION NO. 78-032 

Syllabus: 

R.C. 1155.16 does not prohibit the Superintendent of Building and Loan Associa
tions from releasing to the Legislative Service Commission, an arm of the General 
Assembly, the reports received pursuant to Section 3 of Am. H.B. 485, effective 
November 4, 1975, containing information required by R.C. ~343.0ll. 

To: Roger W. Tracy, Jr., Supt. of Building and Loans, Columbus, Ohio 
By: William J. Brown, Attorney General, May 25, 1978 

I have before me your request for my opinion regarding the following 
question: 

Does the language of R.C. §1155.16 prohibit or 
prevent the Superintendent of Building and Loan 
Associations from releasing to the Legislative 
Service Commission, an arm of the General 
Assembly, the reports received as a result of 
Section 3 of Amended House Bill 485, which 
changed R.C. §1343.01 and enacted §I343.0ll 
(effective November 4, 1975)? 

Amended H.B. 485, effective November 4, 1975, enacted R.C. 1343.0ll and 
amended R.C. 1343.01 to permit additional exemptions from the maximum interest 
rate previously imposed upon all parties to any bond, bill, promissory note, or other 
instrument for the forbearance or payment of money at any future time. As 
amended Code 1343.0l(B)(4) permits the parties to a loan secured by a mortgage, 
deed of trust or land installment contract on real estate to fix the interest rate on 
such loan at any figure not exceeding three percent over the discount rate on 
ninety day commercial paper in effect at the Fourth District Fedet;al Reserve Bank 
at the time the lending contract is executed. Section 3 of Am. H.B. 485, however, 
provides in part, as follows: 

The Superintendent of Banks and the Super
intendent of Building and Loan Associations, 
after joint consultation, shall each promulgate 
like rules requiring all institutions under their 
respective jurisdictions to file certain reports 
on their residential mortgage loans .... Such 
rules shall require the filing by identified dates 
of quarterly reports with the respective super
intendent, stating the amount, interest rate, 
term and location of the security for each such 
loan made during the preceding quarter. The 
reports shall contain such information concern
ing such loans, and similar loans made for a 
reasonable period not to exceed two years prior 
to this act, as shall be prescribed by the rule to 
assist the General Assembly in determining the 
effects of the addition of division (B)(4) to 
section 1343.01 of the Revised Code. The reports 
shall be required for eight calendar quarters, 
commencing with the quarter in which this act 
takes effect. 
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The above language clearly states that the required reports are to be used 
to assist the General Assembly in determining the effects of the legislation. Your 
question arises in light of the provisions of R.C. ll55.16 which place general 
limitations upon the use of information obtained by the Superintendent of Building 
and Loan Associations, his deputies, assistants, clerks and examiners. R.C. ll55.16 
specifies that the Superintendent and his assistants shall "keep secret the 
information obtained in an examination or by reason of their official position". 

For the following reasons, I am of the opinion that R.C. ll55.16 does not 
prohibit or prevent the Superintendent from releasing the reports in question to the 
Legislative Service Commission. Section 3 of Am. H.B. 485 clearly directs that the 
reports shall be used to assist the General Assembly. The Legislative Service 
Commission was created by R.C. 103.ll as an arm of· the legislative branch of 
government. The powers and duties of the Commission, as set forth in R.C. 103.13, 
include the duty and authority to: 

(A) Conduct research, make investigations, 
and secure information or data on any subject 
and make reports thereon to the general as
sembly; 

(C) Make surveys, investigations, and studies, 
and compile data, information, and records on 
any question which may be referred to it by 
either house of the general assembly or any 
standing committee of the general assembly: 

(F) Collect, classify, and index the documents 
of the state which shall include executive and 
legislative documents and departmental reports 
and keep on file all bills, resolutions, and 
official journals printed by order of either house 
of the general assembly; 

(G) Provide members of the general assembly 
with impartial and accurate information and 
reports concerning legislative problems in ac
cordance with rules prescribed by the commis
sion. 

In light of the statutory function of the Legislative Service Commission, the 
release of the reports in question to the Commission clearly would assist the 
General Assembly as required by Section 3 of Am. H.B. 485. 

What is more important, however, R.C. ll55.16 provides in full: 

The superintendent of building and loan asso
ciations and his deputies, assistants, clerks, and 
examiners shall keep secret the information 
obtained in an examination or by reason of their 
official position, except when the public duty of 
such persons require:; them to report upon or 
take official action regarding the affairs of the 
building and loan association examined, and 
shall not willfully make a false official report 
as to the condition of such association. This 
section does not prevent the proper exchange of 
information relating to building and loan asso
ciations, and to their businc·3s, with the repre
sentatives of building and loan departments of 
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other states or with the representatives of the 
federal home loan bank board. 

Whoever violates this section shall be re
moved from office and shall be liable in 
damages, with his bondsmen, to the person or 
corporation injured by the disclosure of such 
secrets. 

2-80 

While R.C. ll55.16 requires the Superintendent to keep certain information 
confidential, the express terms of this statute srecify that it does not prevent the 
proper exchange of information relating to building and loan associations with other 
state and federal building and loan association regulatory departments. It would be 
anomalous to read these provisions so restrictively as to prevent the Superintendent 
from providing the Genel·al Assembly with the very information that it has, by the 
later enacted provisions of Am. H.B. 485 requested from him and the Superintend
ent of Banks. 

FiP'llly, it should be noted that R.C. 1155.16 makes further exception to the 
requiremer< of confidentiality. The Superintendent must keep confidential 
information obtained in his official capacity except when his "public duty reo.ttires 
him to report upon or take official action regarding the affairs of the building-And 
loan association examined". The legislative directive of Am. H.B. 485 clearly im
poses a "public duty" upon the Superintendent to provide the reports to the General 
Assembly. 

Therefo~·e, in specific answer to your question, it is my opinion and you are so 
advised, that the language of R.r. 1155.16 does not prohibit the Superintendent of 
Building and Loan Associations from releasing to the Legislative Service Commissio~ 
an arm of the General Assembly, the reports received pursuant to Section 3 of Am. 
H.B. 485, effective November 4, 1975, containing information required by R.C. 
§1343.011. 

Syllabus: 

OPINION NO. 78-033 

A board of tiducntion is not requir<:d to pay wages to a 
vocationlll education student who, as part of the approved 
curriculum, works on 1:1 construction project for the 
benefit of the school district or a third party. 

To: Helen W. Evans, Director, Dept. of Industrial Relations, Columbus, Ohio 
By: William J. Brown, Attorney General, June 6. 1978 

I have before me your request for my opinion concerning the payment of 
wages to vocational education students. In your letter you indicate that your office 
has received a number of complaints concerning the usc of non-paid vocational 
students on private and school district building projects. You have therefore 
requested my opinion on the following specific questions: 

I. Must wages be paid to a vocational student who 
works on a construction site or on any other project 
belonging to a private party where the project in 
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question has been approved by the school board as 
part of the curriculum? 

2. Would payment of wages to students be required if 
the project was for the school district itself, i.e. 
building an 11ddition to an existing school building, 
but where again the project hns been labeled part of 
the vocational school's curriculum? 

3. If wages are to [be] paid to a vocational student on 
such a construction project, is the rate of wage to 
be determined in nccorcl.n.ncc witil Chapter 4Jll of 
the Revised Code, or would Chapter 4115 R.C. be 
~'PPliCab!e? 

R.C. 3313.90 requires that each school district establish 11n<'l maintain a 
vocational educA.tion program adequate to prepare a student enrolled therein for •m 
occupation. As I indicated in 1971 Op. Att'y Gen. tro. 71-068, the purpose of 
vocational education programs is to enable high school students to develop saleable 
skills, to motivate students to complete their high school training and to develop 
attitudes necessary in the work-a-<lay world. In order to fulfill their statutory 
duties purswmt to R.C. 3313.90, school districts across the state have developed 
educational programs which often replicntc in detail the actual work environment. 

I have on several prior occasions considered the pow(!r of a board of educlltion 
to undertr.kc such prol("rRms. On CFI.Ch occnsion I have concluded that P. bonrd of 
education may exercise its discretion in the design 11nd implementation of such 
progrs.tms. See 1976 Op. Att'y Gen. No. 76··065 (A joint voc11tional school m~>y 
construct an<f'S~ll sing!(~ fnmily residences as part of its vocntional education 
program); 1971 Op. Att'y Gen. No. 71-068 (A school district may enw·gc in private 
enterprise, even at a profit, if the program is reasonably necessery to the 
vocational educ·3tion curricul•}m); 1971 Op. Att'y Gen. No. 71-026 (Use of school 
facilities for serving meals and banquets to community organizations is ,iustified es 
pm·t of the vocational education curriculum. 

It is my understanding that students who pa;·ticipAtP. in vocational educgtion 
programs are graded on their performance rmd receive classroom credit upon 
satisfactory completion of the course. I shall nssume that clqssroom credit will be 
given for the satisfactory completion of the courses about which you hR.ve inquired 
and that in the question of whether wages must be paid to such students the wages 
r.re intended to be in P.ddition to classroom credit. 

With but one exception, none of the various provisions in R.C. Chapter 3313 
relating to the administration of vocational education programs make mention of 
the payment of wages to students wllo participate in such programs. The one 
exception is set forth in R.C. 3313.93 as follows: 

A board of eC.ucation operating an occupational wot·k 
adjustment laboratory in which students work to produce 
items on a contract basis for public agencies, private 
individuals, or firms may pav wages to such students as 
mey be determined by the board. Such students shall not 
be considered employees of the board for the purposes of 
Chapters 3309, 3319. 4123, ano 4141 of the Revised Code, 
or for any other purpose under state or federal law. 
(Emphasis aclded.) 

The term, occupational work adjustment laboratory, is not statutorily 
defined. It is my understanding, however, that the term refers to a specially 
equipped school laboratory designed to provide inst~uction in work adaptability 
skills to handicapped or disadvantaged students who are not capable of succeeding 
in a regular school program. The provisions of R.C. 3313.93 are, therefore, 
applicable only to a limited number of highly specific vocational programs. 
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Moreover, even in those specific situations to which R.C. 3313.!l3 applles, the 
payment of WIW{>S to stunents is permissible rather than mandatory. 

! have also considered whether R.C. Chapter 4lll, the Minimum Fair Wage 
Standards Law, requires a school district to pay wages to students participating in 
vocational education programs. It is my opinion that it does not. R.C. 41ll.02 sets 
forth the minimum wage rates that every employer must pay each of his 
employees. Thus, R.C. 4lll.02 only applies where there is an employment 
relationship. The fact that the vocational educational program produces, as a by·
product of the program, a saleable commodity or a building or improvement 
benefitting the school district or a private contractor does not necessarily 
transform the relationship between the school l'listrict and the student into that of 
an employment. The primary purpose of the relationship is still the education and 
development of the student. Moreover, even jf it could be successfully argued that 
the unique charal'tet•istics of a vocational education program make the relationship 
one of an employment, R.c:. 4lll.Ol (E) {7) would exempt the school district from the 
payment of wages. R.C. 4lll.Ol(E) (7), which defines an employee for the purposes 
of R.C. Chapter 4lll, expt•essly states that employee does not include "(a1 member 
of a police or fire J)rotection agency or student employed on a part-tim"' or 
seasonal basis by a. political subdivision of this state. 

With respect to Vt:'t:>ational education programs dealing ~vith the construction 
of buildings or other public improvements by or for the benefit of a school district 
or other g-overnmental unit, it is also necessary to consider the applicability of R.C. 
•HIS, which governs the payment of wages on public works projects. 

R.C. 4ll5.04 provides, in part, as follows: 

Every public autt>ority authorizecl to contract for or 
construct with its own forces a public 
improvement, shall have the 0epartment of 
industrial relations cletermine the prevailing rates of 
wages fer mechanics and laborers in accordance with 
sec:+ion 4U5.05 of the Revised Code for the class of worl{ 
called for by the public improvement, in the locality 
where the work is to be performed. 

R.C. 4115.06 provides, in part, as foll0•fl'S: 

In all cases where any public authority fixes a prevailing 
rate of wages under 4ll5.04 of the Hevisec t;ocle, an{] the 
work is done by contract, the contract executeti between 
the public authority anrl the successful bidder shall 
contain e. provision requiring the successful bidder and all 
his subcontractors to pay a rate of wages which shall not 
be less than the J•ate of wa.ges so fixed . . • Where a 
public authority const~ucts a public improvement with its 
own forces, such public autho,.ity shall pay a rate of wages 
which shall not be less than the rate of wnges fixed as 
provided in section 4ll5.04 of the Hevised Code . . • 

Pt•r·suant to R.C. 41!5.03(A), public authority means "any officer, board or 
commission of the state, or any political subdivision of the state, authorized to 
enter into P. contract for the construction of a public improvement or to construct 
the same by direct e:nployment of labor • . .'' A IJoari! of education is, 
therefore, a public authority for the purposes of R.C. Chapter 4U5. I shall assume, 
moreover, that tl'lere are vocational education projects which constitute the 
"construction" of a "pu~lic improvement" as defined in R.C. 4ll5.03(B) and R.C. 
4115.03(C). The applicability of R.C. Chapter 4115 to such vocational educational 
projects depends, however, or. whether the students pa.rticipating in such programs 
can be classified as mechanics anclaborers for the purposes of R.C. 4ll5.04. 

Since R.C. Chapter 4115 does not provide a definition for laborer or mechanic, 
the common usuage of these terms is controlling. R.C. 1.42. In 1977 Op. Att'y Gen. 
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No. 77-076, I concluded that "[al n individual practicing a particular trade or 
occupation qualifies as a laborer, workman or mechanic, as those terms are used in 
R.C. 4115.04 and R.C. 4115.05, If members of the same trade or occt•pation are paid 
wages pursuant to the terms of a collective bargaining agreement or an 
understanding between employers and bona fide labor organizations." It is my 
opinion that a vocational education student does not qualify as a mechanic or 
laborer under this definition. A vocational education student is not practicing a 
particular trade or occupation other than that of student. While the student does 
perform manv of the functions of the workman or laborer, the scope of his 
performance is limited to the approverl curriculum and the duration of the course. 
Moreover, the given purpose of the student's activities is to develop skills and 
attitudes which will assist the student In entering, at some future time, the 
occupatior. to which he aspires. Since a student docs not become a mechanic or 
laborer by virtue of his parti<'ipation in a vocational education program, R.C. 
Chapter 4115 imposes no duty on a board of education to pay such students wages. 

It is, thereforo, my opinion and you are so advised that: 

Syllabus: 

A boarrl of cducati0n is not required to pay wages to a 
vocational education student wtJo, as part of the approved 
currlculum, works on a construction project for the 
benefit of the school district or a third party. 

OPINION NO. 78-034 

1. R.C. 3!154.09 authorizes a board of trustees of a 
commun;tv college rlistrict to purchase or otherwise 
acquire ~cal property for the ['lUrpose of drilling for 
natural gas or other energy resources necessary to 
tile operation of district programs and facilitiP.s 
where such an acquisition enables the board to 
obtain such resources more chr:!aply than through a 
direct purchase. 

2. Where a board of trustees of a. community college 
district is authorized under the terms of R.C. 
3354.09 to acquire land for the purpose of drilling 
for natural gas or other energy resources, public 
funds may be expcn~c(l for such an acquisition and 
for the extraction of resources. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, June 9, 1978 

I have before me your request for my O!)inion which poses the follo.wing 
qu<>stions: 

I. ~'!ay a community college, createcl under the 
authority of C:hapter 3354 of the Revised Code, purchase 
or lease property for the purpose of rlril!ing its o•·m 
natural gas \'lells? 

2. May a community college, created under the 
authority of Chapter 3354 of the Revised Code, cxpeno 

July 1978 Adv. Sheets 



OAG 78-034 ATTORNEY GENERAL 

public funds for the purpose of drilling its own natural gas 
wells? 

2-84 

It has been th~ position of the Attorneys General of Ohio for a number of 
years that when the legislature intends to authorize a public body or official to 
dispose of state ·owned minnrals, it does so in very specific terms and that such 
authority will not be inferred from general authority to acquire or dispose of rt?al 
property. 197S Op. Att'y Gen. No. 75-093; 1958 Informal Op. Att'y Gen . .No. 92; 1953 
Op. Att'y Gen. No. 30!'9. However, under the express terms of R.C. 3354.02, a 
community collegF.! rlistrict is a political subdivision o.f the state. Moreover, R.C. 
3354.13 specifies that ownersrip of a community college, including all right, title 
and interest in anc! to all property thereof, shall be vested in the board of trustees 
of such district. It is apparent, therefore, that minerals or mineral t•ights in the 
hands of such a boorr of trustees are the property of the boarf rather than being 
state owned. The answers to your questions, therefore, require an analysis of the 
general powers and duties of the board of trustees of a community coll~ge district. 

R.C. 3354.01 et scg. providns for the creation of community college districts 
anc! for trc establishment and operation of community colleges within such 
districts. R.C. 3351\.0Q spt:'cifies the powers of a board of trustees of a community 
college distr;ct and confers upon such board 11. broad grant· of authority to own, 
operate and manage a community college. In pertinent [>ll.rt, that section provides 
that a board may: 

(A) Ow'l anrl operate a community college 

(B} Hold, encumber, control,. acquire by donation, 
purrhase, or condemnation, construct, own, lease. usc and 
sell real and personf.ll property as is necessary for the 
conduct of the program of the community college on 
whatcvet· terms anti for •.vhat~>ver corside:-ation may be 
appropriate for the purr,>ose of the colleg-e; 

(E) Provide for a community college, necessary lands, 
buildings or other structures, equipment, means, and 
appliances; 

(,T) Prescribe rules and regulations for the affective 
operation of a community college and exercise such other 
powers as are necessary for the efficient management of 
such college; 

R.C. 3354.13 further provides that a bo11rcl of trustees of a community college 
district may acquire by appropriation any lanct, rights, rights of way, franchises, 
casements or other property necessary or proper for the efficient operation of any 
facility of the district. 

It is a long-standing principle of Ohio law that where an officer or body is 
directed by statute to .-!o a particular thir.g, in the absence of specific directions 
covering in cletail the manner and methQ(l of rloing it, the command carries with it 
the implied power ann authority neccssarv to the performance of the duty imposed. 
State ex rel. f!!,!nt v. ~1Hoebra_n_!, 93 Ohio St. l (1915); ::>tate, ~x~!· __ C.2J2.ClaJ!5.tY! 
State Medical Bd., 107 Of-.io St. 20, 29 (1923); State, ex rei. B~rd v. Shcr':l'ooq, 140 
Ohw St. 173, 181 (lq42). It is apparent, thcrCfore, that the provisions Of R.C. 
3354.09 and 3354.13 repose in the board of trustees of a community college district 
the authority to do all acts necessary for tt;e operation of community college 
facilities programs within the district. 

'· '..,. 
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The use of energy rcsourcC'!s to provide heat, Jig·ht and water is, of course, 
essential to the operntion of institutions of higher learning. Thus, under th1~ 
provisions of R.C. 3354.09, it is apparent that a board of trustees of a community 
college c'lstrict is author•izcd to purchRsc and consume the energy resources 
necessary to meet its needs. I am, therefore, of the opinion that if a board of 
trustees is able to obt8.in natural gas or other vital energy resources n'<!cessary to 
the operation of its programs and facilities more cheaply by drilling its own wells 
than by purchasing through commercial suppliers, the provisions of R.C. 3351.09 
authorize the board to purchase or lease lanri in order that it may drill to obtain 
sueh resources. 

The conclusion that a hoard of trustees IJas the authority, under thP 
circumstances discussed above, to acquire land for the purpose of drilling for 
natural gas does not,· however, imply that srtch 11 board is authorized to embark 
upon such l'. ventu~e jointly with a commercial gas company or other priv11te 
enterprise. Business partnerships between th(· state or subdivisions thereof ar.d 
indivirluals, associations or private corporations are prohibited under the terms of 
art. VIII, §§1, ~. Ohio Constitution. Walker v. Cincinnati, 21 Ohio St. ltJ (1871). The 
purpose of these constitutional provisiOns is tolrripose a broad prohibition against 
the intermingling of public and priv11te funds. State, ex r·el. Saxbe v. Brand, 176 
Ol>io fot. 4~ (1964). See, also, 1977 Op. Att'y Gen. No. 77-0~9; 1977 Op. Att'y Gen. 
No. 77-047. While lam unaware of Hny t.:!ases which discuss the applicability of art. 
VIII, §f.4, e, OJ'lio Constitution, to a community college district creutcd under R..C. 
3354.01 et seg., the conclusion that such a district is sub,iect thereto may be 
reasonably inferrecl from the evident meaning and spirit of these constitutional 
provisions. Consequently, I am of the opinion that a t>oarc of trustees of a 
community college district is not authorized to undertake a projJct involving 
drilling for natural gas as a joint venture. 

Turning nov1 the your second question, it srould be notecl that the General 
Assembly has provided severe! alternatives for the funding of a community cnllegc 
district. R.C. 3354.ll specifics that a community college district may strbmit to the 
electors of the district the question of issuing honds for the purpose of paying all or 
part of the cost of purchasing sites for the erection and furnishlng of buildings and 
for the acquisition or construction of any property which the board of trustees is 
authorized to acquire or construct, provided that such property .has an estimated 
useful life of five years or more. Thus, where a board of trustees seeks to acquire 
or construct property by means of bonds issued pursuant to R.C. 335tJ.ll, the 
purpose of the acquisition or construction must be one authorized by lA.w. As 
discussed above, it is my conclusion that a board of trustees is authorized under the 
terms of R.C. 3354.09 to acquire land for the purpose of drilling its own natural gas 
wells, provided that such an acquisition enables the hoard to obtain natural gas or 
other necessary resources more cheaply than a purchase through com mercia! 
suppliers. It follows that a board of trust~es, under the terms of R.C. 3351.11, is 
authorized to use funds generated pursuant thereto for the acquisition of land for 
the purposAs of drilling natural gas 'Nhere sucll a purpose is authorized unrler the 
terms of R.C. 3354.09 and where the estimated useful life of any property acquirec 
is at least five years. 

In adclition, the hoard of trustees of a community college cistrict is defined as 
a taxing authority by R.C. 5705.01. R.C. 5705.03 provides that such a taxing 
authority may, in accordance •l'ith the provisions of R.(:, Chapter 5705, levy tax0s 
annually for the purpose of paying the current operating expenses of the subdivision 
or the cost of constructing permanent improvements. R.C. 5705.05 specifies that 
the purpose of a gene"al levy for current expenses must be for currying into effect 
any of the p-Pneral or spe~iel powers granted by law to a subdivision. Since, 
pursuant to P...C. 3354.09, a board of trustees of a community college district is 
empower(.d to acquire land for the purpose of orilling its own natural gas wells 
where such drilling enables the board of trustees to obtain natural gas more cheaply 
than through <lirect purchase, it follows that an expenditure of funds generated 
pursuant to R.C. 5705.05 may properly be made for such purpose. 

R.C. 5705.10 specifies that monies derived from a spP.cial levy shall be 
credited to a special fund for the purpose for which the levy was made. That 
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section furthllr requires that all money paid into a special fund so creatE:>d shall be 
used only fm· the purposes for which such fund is established. Consequently, where 
a tax has heen levied for purposes encompassing the operation and continuance of 
programs of a community college district, expenditure of funds generated thereby 
for the purpose of acquiring natural gas which is necessary to the opere.tion of 
community college district programs and facilities is proper. 

In summary, therefore, it is my opinion, and you are so advised that: 

Syllabus: 

1. R.C. 335tl.09 authorizes 11 board of trustees of a 
community college district to purchase or otherwise 
acquire real property for the purpose of tirilling for 
natural gas O!' other energy resources necessary to 
the oper11Uon of district programs and facilities 
where such an Acquisition enables the board to 
obtain such resources more cheaply than through a 
direct pm·chase. 

2. Where a board of trustees of a community college 
district is authoriz'.!d under the terms of R.C. 
335-1.09 to acquire land for the purpose of drilling 
for natural g11s or other energy resources, public 
funds may be expended for such an acquisition and 
for the extraction of resources. 

OPINION NO. 78-035 

The terms of R.C. 4ll5.03(B) exempt from the operation of the prevailing 
wage laws only the full-time, non-probationary employees in the classified service 
of a public authority included within the scope of R.C. 124.ll. 

To: Helen W. Evans, Director, Dept. of Industrial Relations 
By: William J. Brown, Attorney General, June 13, 1978 

I h~>.ve before me your request for my opinion which reads as follows: 

I must request your opinion for tha purpose of clarifying 
certain aspects of Chapter <Hl5 of the Ohi"' Revised 
Code. Section 4115.0~(B) indicatP.s that work done by 
full-time non-probationary employees in the classsified 
service of a public authority is excluded from the 
operation of Ohio's prevailing wage laws. 

The problem has arisen in that many public authorities 
afford their employees the protections of a civil service 
system but they have not established such a system per 
SP.. L"l many jurisr1ictions these protections such as a 
right to appeal personnel actions nave been extencled to 
unclassified personnel as well. In applying the 
prevailing wage statutes to these public authorities, the 
contention has been raised that these employees fall 
within the exemption stated in 4ll5.03(B) R.C. on a de 
facto basis if not de-jure. -
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I must request explicati.on as to when the "classified 
service" exemption of Section 4115.03(8) of the Ohio 
Revised Code is applicr.ble to a public works project 
constructed by a public authority using its own forces. 

OAG 78-035 

The provisions of R.C. Chapter <Ul5 set a number of requirements applicable 
to wages and hours an public works. For example, .R.C, <)115.04 requires that every 
public authority authorized to contract for or constuct with its own forces a public 
improvement have the Department of Industrial Relations determine the prevailing 
rnte of wages for the class of v.rork called for by F.tn impt•ovement prior to 
advertising for bids or undertaking construction with its own forces. 

As you have noted, however, the definitions set forth in f!..C. 4ll5.03 govern 
the prevailing wage provisions of R.C. 4ll5.03 to ·1115.10 inclusive. R.C'. 4ll5.03(B) 
defines "construction" for the purposes of R.C. ·nl5.03 to t.ll5.10 as follows: 

Consequently, work done by full-time non-probationnry J classified emplovees of a 
public authority is, by definition, not construction and such v.rork thus is no't subject 
to the prevailing wage requirements of R.C. 4ll5.03 to 4115.10. 

Your question, therefore, centers upon a determination of which employees 
shall be considered as in the clessified service of a public authority so as to exempt 
work performed by such employees from the prevailing wage requirements of R.C. 
4II5.03 to 4115.10. R.C. 4ll5.03(A) defines "public authority" in the following terms: 

"Public authority" means any officer, board, or 
commission of the state, or any political subdivision of 
the state, autl"lorized to enter into a contract for the 
construction of a public improvement or to construct 
the same by the direct employment of labor, or any 
institution supported in whole or in part by public fun~s 
ancl said sections apply to expenditures of such 
institutions made in whole or in part from public funds. 

While there is no definition of the term "classified service" provided in ll.C. 
Cl"lapter 4ll5, a reference to the civil service laws is clear. R.f';. l24.ll divides the 
civil service of the state, the several counties, cities, civil service townships, city 
health districts, general health districts and city school districts into the classified 
and unclassifieci service as therein providecl. When a public employee enjoys 
classified status for the purposes of Ohio's civil service laws, he does so as provided 
by R.C. 12Li.ll. Under the terms of :R..C. 124.ll, an employee in the classificcl service 
must be in the service of the St!:te or one of the subdivisions enumei·atcd therein. 
See, e.g., 1976 Op. Atty Gen. No. 76-018; 1965 Op. Atty Gen. No. 65-121; 19B2 Op. 
Atty Gen. No. 3073. 

As you have observed, there are political subdivi!iions of the state which are 
"public authorities" as defined by R.C. 4II5.03(A) but are not included within the 
terms of R.C. 124.ll. Some of these subdivisions elect to provide protections to 
their employees similar to those extended to employees in the classified service as 
defined by R.C. l?.L' .• ll. While the governing officer or body of such a subdivision is, 
in many instances, empowered to grant such protections to the employees of the 
subdivision, the extension of [lrotection does not confer upon the employees 
involved "classified" stHtus under the terms of R.C. 12!\.ll. I am of the opinion thl\t 
the governing officer or body of a political subdivision not included within the 
scope of R.C. 124.ll lacks the authority to exempt its work force from the 
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application of the prevailing wage laws, sine·~ the parameters of the classified civil 
service are set by the provisions of R.C. 124.ll. 

In specific answer to your question, it is my opinion, and you are so advised, 
that the tet•ms of R.C. 4115.03(8) exempt from the operation of the prevailing wage 
laws only the full-time, non-probationary employees in the t!lassified service of a 
public authority included within the scope of F..C. 121.1l. 

OPINION NO. 78-037 

Syllabus: 

A county is authorized, pursur.nt to F .C. 5705.19(J), to place H tax levy on the 
ballot for funds to be used by n sheriff for the selaries of permanent sheriff's 
personnel performing police duties 11nc! other equipment used directly by the sheriff 
in the performance of his duties. 

To: Rocky A. Coss. Highland County Pros. Atty., Hillsboro, Ohio 
By: William J. Brown, Attorney General, June 13, 1978 

l hAve before me your request for my opinion which re11cls I'IS follows: 

1. Do the wort:is "police depP.rtment" and "permanent 
police personnel" as us<:!d in Section 5705.HJ(J) 
O.R.C. include sheriff's departments ar.d permanent 
full time sheriff's deputies and employees? · 

2. Under Section 5705.HJ(J) o .. R.C., is A county 
authorizer'~ to place fl tax levy on the bellot to be 
used for funding a sheriff's dep11rtment for snlaries, 
communications equipment 1.1nc other equipment? 

Th0 two questions raise<! in your letter concern the same issue and may be 
addressed together. R.C. 5705.19(J) provides in pertinent part es follows: 

The taxing authority of any subdivision at anv time and in 
sny year, by vote of two-thirds of !'.ll members of s~id 
body, mi'.!V declare by resolution .ll.nd certify such 
resolution to the board of elections not less than sixty 
d~ys beforP. the election upon which it will be voted, that 
the amount of taxes which mny be reisecl wi.tl~in the tel'l
mill limitation will be insufficient to provi<le for the 
necessnry requirements of the subdi\'ision, and ttlat it is 
ne~ess11ry to levy a tax in excess of sue!} limitation for 
nny of the followir.g purposes: 

(J) For the purpose of providing and maintsining motor 
vehicles, communiclltions, and other equipment used 
cjirectly in the operation of a police departmrmt, or in the 
p.ll.yment of salaries of permanent police personnd. 

Pursuant to R.C. 5705.0l(A), a county is a sutmivision for the purpose of R.C. 
Chapter 5705. Accordingly, it is authorized to plar.>' a tllx levy on the hallot for 
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the purpose of obtaining funds for salaries, communicati.ons and other equipment 
for the county sheriff's department if such department is a "police department" for 
the purpose of R.C. 5705.l!I(J). 

The terms "police," "police department" and "permanent police personnel" are 
nowhere defined in R.C. Chapter 5705. Accordingly, it is necessary to construe 
such terms .ctccording to the rules of grammar and common usage. See R.C. l.c\2. 
"Police" is defined in Black's Law Dictionary (4th Ed.) as: 

The function of that branch of the administrative 
machinery of government which is charged with the 
preservction of public order and tranquility, the promotion 
of the public health, safety, and mornls, and the 
prevention, detection, and punishment of crimes. 

R.C. 311.07 imposes upon n sheriff to preserve the public peace. Accordingly, the 
sheriff and his deputies perform police functions. As such, a sheriff's department is 
a "police department" for the purpose of P.C. 5705.19(J). Therefore I conclude that 
a county is autt>orized, pursuant to R.C. 5705.19(J), to place a tax levy on the ballot 
for funds to be used by a sheriff for salaries of permanent sheriff's personnel 
performing police functions and for communications and other equipment used 
directly by the sheriff in the performance of his duties. 

Therefore, it is my opinion, and you are so advised, that ~ county is 
authorized, pursuant to R.C. 5705.19(J), to place a tax levy on the ballot for funds 
to be used by a sheriff for the salnries of permanent sheriff's personnel performing 
police duties and other equipment used directly by the sheriff in the performance 
of his duties. 

Syllabus: 

OPINION NO. 78-038 

1. The phr~se "h'lving renson to believe" as used in 
R.C. 2151.421 is eqivnlent to "known or suspected" 
as used in •15 C.F.R. 1340.3-3(d). 

2. The term "child neglect" as used in R.C. 2151.421 
applies to children without proper parental care or 
guardianship <IS defined by R.C. 2151.05. 

To: Kenneth 8. Creasy, Director, Dept. of Public Welfare, Columbus, 
Ohio 

By: William J. Brown, Attorney General, June 14, 1978 

I have before me your request for my opinion addressing the following 
questions: 

1. Is the language "having reason to believe" in section 
2151.421 of U!G Ohio Revised Code equivalent to the 
1enguage "known or suspected" as used in 45 CFR, 
l340.3-3(d)? 

2. Does the term "child neglect" as used in R.C. 2151.421, 
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apply to chllclrcn referred to as "without proper 
parental care ot· guardianst>ip" in R.C. 2151.05? 

2-90 

From further informetion supplied by you I understr.nd that your request 
stems from efforts by your office to qunlify Ohio for feder!'.l funds under the Child 
Abuse Prevention and Trentmcnt Act, P.L. 93-247 (19H). Section 4 of that act 
provides for grants of funcs to states to 11id them in developing, strengthening, and 
carrying out child 'lbttse nnd neglect prevention a'lc treatment progr1:Jms. 

In order for a state to qu11lify for such F.lssistr.mce, P.L. 9:3-247 Sec. 4(b)(2), 42 
U.S.C.A. § 5103(b)~2), establishes certAin criteria which must be md and states, in 
pertinent pnrt, ns follows: 

(2) In order for a Str.te to qualify for assistance under this 
subsection, such State shall -

(A) have in effect a State child abuse and 
neglect law which shall include provisions for 
immunity for persons reporting instances of child 
abuse 11nd neglect from prosecution, under any 
State or local law, arising out of such reporting; 

(B) provicle for the reporting of known and 
suspected instances of child 'lbuse And neglect; 

The provisions of 45 C.P.R., l3<l0.3-3(d), to which you :>efer, were 
promulgated by the Department of Health, Educntion 1md WelfAre to implement 42 
U .S.C. A. § 5103(b)(2) and to provide guidelines for compliance with that statute. 
'rhe C.F.R. qualifications m11tch those of tho statute. 

R.C. 2151.421, which provides fot· the reporting of child abuse or neglect, reads 
in pertinent part as follows: 

Anyone having reason to believe that a child less th.<:~n 

eighteen years of age or any crippled or otherwise physically 
or ment.r1lly han•iicapped child under twenty-one years of age 
hqs suffered any wound, injury, disability, or other condition 
of such nature r.s to reasonably indicate abuse or neglect of 
such child may report or cause reports to he made of such 
information to the cl:ildren services board or the county 
department of welfflre exercising the children services 
function, or to a municipal or county peace officer. 

Your first question is whether the language "having rcnson to believe" in R.C. 
2151.421 is equivalent to "known and suspected" as usec:l in 43 U.S.C.A. § 5103(b)(2). 
R.C. 1.42 prescribes that words and phrases used in a statute shall be read in 
context and construed according to the rules of grammar 11nd comn.on u~;agc. As a 
matter of common usage, the terms <1re synonomous in that both phrnses connote 
having some information upon which to form a belief. 

As early as 1880, the United StRte Supreme Court recognized these terms as 
synonomous, stating in Shaw v. Merchants' National Bl'lnk of St. Louis, 101 U.S. (11 
Otto) 557 (1880) at 566: 

It may fairly be assumed that one who has reason to believe 
a fact exists, knows it exists. Cert'linly, if he is a 
reasonable being. 

Therefore, in Answer to your first question, it is my conclusion that the 
phrase "having reason to believe" in R.C. 215l.•l2l is equivalent to "known or 
suspected" as used in U.S.C.A. § 5103(b)(2) and the provisions of 45 C.F.R., 1340.3-
3(d) promulgated thereunder. 
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In respect to vour second question, I must point out to you that the definitions 
used in R.C. Chapter 2151 appear in the first few sections of such Ch1:1.pter. R.C. 
2151.03 defines "neglected child" in pertinent part as follovrs: 

As used in sections 2151.01 to 2151.5,1, inclusive, of the 
Revised Code, "neglected child" includes nny child: 

(A) Who is abandoned by his parents, gu.<~rdian, 
or custodian; 

(B) Who lacks proper parental CAre because of 
the faults or habits of his parents, guardian, or 
custoifian; 

R.C. 2151.05 defines a child without prop8r p~rental care 11s follows: 

Under sections 21:31.01 to 2151.54 of the Revised Cocle, a 
child whose home is filthy and unsanitary; whose perents, 
stepparents, gunrdilln, or custodian pt~rmit him to become 
dependent, neglected, abused, or delilllT.'ent; whose parents, 
stepparents, guardian, or custodie.n, ·Nhen able, refuse or 
neglect to provide him with necessAry care, support, medical 
nttention, ~nd educationiJl facilities; or whose parents, 
stepparents, guardian, or custodian fail to subject such child 
to necessary discipline is wiU•out proper parental care or 
guardianship. 

It should be noted that these definitions set forth above apply throughout R.C. 
Chapter 2151 and should be used in cases where they relate to other sections within 
that Chapter. 

R.C. 2151.421 requires or p0rmits, .. as.- the particulAr c11se JTID.Y be, the reporting 
of child abuse and/or neglect. R.C. 2151.03 establishes criterin for determining 
when a child is neglected. Inclucled in the definition of neglect set forth under R.C. 
2151.03 is a child without proper parenti)J <'arc as defined under ti1e terms of R.C. 
2151.05. It is epparent thnt anyon?. •.-11ho is required or authorized to 1·eport cases of 
child abuse or neglect pursuant to P...C. %J5l.,:ZI should include those children who 
meet the st.~mdards in R.C. 2151.05, as th;:; refinition set forth therein is one 
criterion for determining th(lt a child is neglected under the terms of R.C. 2151.03. 

Therefore, in specific l!nswer to your questions, it is 
my opinion, and you are so advised: 

1. The phrase "having reason to believe" as used in R.C. 
2151.·~21 is equivlilent to "known or suspected" as used 
in 45 C.F.R. 1340.3-3(d). 

2. 'l'he term "child neglect" as used in R.C. 2151.4?.1 
applies to children without proper parentlil cnrc or 
guardianship as defined by R.C. 2151.05. 
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OPINION NO. 78-039 

Syllabus: 

The Bo<:~rd on TJnreclaimed Strip Minec1 Lands mny expend monies in the 
un!'eclr.imed lands fund, created by R.C. 1513.30, to rectify damage caused to public 
or privnte lr.nd as n result of the subsidence of underground mines, provided that 
the criteria of R.C. 1513.30 11rz otherwise met. 

To: Robert W. Teater, Director, Ohio Department of Natural Resources, 
Columbus, Ohio 

By: William J. Brown, Attorney General, June 14, 1978 

I h11ve before me your request for an opinion which concerns 1977 i\m. H.B. 
24·~. Specifically, you have raised the following question: 

May the Board on Unreclaimed Strip Mines use funds 
allocntcd for its use to correct land subsidence 
precipitated by und<'lrground mining. 

The Board on Unrcclaimcd Strip Mined Lancls is created by F..C. 1513.29. That 
section provides, in pertinent part, ns follows: 

There is hereby crelltccl the board on unreclaimed strip 
mined lands. 

The board shall gP.ther information, study, rnd mnke 
recommendations concorrJing the number of acres, 
loc11tion, ownership, condition, environmental damage 
rc:sulting from the condition, cost of acquii'ing, 
ret!ll'limin~?:, and possi.blc future uses nnd value of eroded 
lauds within the state, including land affected by strip 
mining for which no cash is held in the strip mining 
reclamation special account 

The bo~:~rd shall report its findings and recommendations 
to the governor nnd the general nsscmbly ..• 

Under this section, the board has essentifllly .;; fnct finding function. The 
enforcement powers under R.C. f""IJApter 1513 rest with the Chief of the Divlsion of 
Rcclar;wtion. The spending powers nre held jointly by the Board and the Chief. 

H.C:. Chopter 1513 establishes l't leest two special accounts within the stnte 
treasury. The first of these accounts, the strip mining administration. and 
reclamation reserve special account, is (!reated by R.C. 1513.181. That account is 
expressly limiten to "reclsiming land affGcted by strip mining. • .," and therefore 
could not he used by the Board for projects involving subsidence of underground 
mines. The second Hccount is crcr>.tGd by R.C. 1513.30 which provides: 

There is her<:)by creP.tec in the state trensury the 
unreclaimed lands fund, to be administered by the chief 
of the division of ret:!lllmlltion anct used for the purpose 
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of reclaiming lane, public or private, affccte<'l by mining 
or controlling mine drllinnge, for which no CBsh is held 
in the strip mining reclr..matic~~ fund or the surfP.ce 
mining reclamation fu~d. 

In order to direct expenditures from the 
unreclaimed lands fund toward r·eclamation projects 
thnt fulfill priority needs 11nd provide the greatest 
public benefits, the chief shnll pcriodir;elly submit to 
the bonrd on unreclP..imcd strip min<d lands project 
p~'oposnls to be finf.l.nced from the tinreclaimed lr~nds 
fund, together Vlith benefit and cost datn, Hnd othrr 
pertinent information. For the purpose of selecting 
project areas ann Jctermining the boundaries of project 
arens, the board shall consider the feasibility, cost, and 
public benefits of r8claiming the ':Irons, their potenti~.l 
for being mined, the tlV'lilability of federel or· other 
finnncialus5ist!!nce for rcclamlltion, and the gE!ogr·aphic 
distribution of project areas to assure fair distribution 
among affected areas. 

Expenditures from the unreclai med lands fund 
mfly be made onlv for reclamation projects that are 
within the bounderies of project P.reas approved t>y t.he 
board, and expenditures for ~ particular project may not 
exceed uny t'pplicrble limits set by the board. 
Disbursements from the unrecl'J.imed lands fund shnll be 
made by the chief, •.~·: th the .rtpproval of tha director of 
natur'll resources. (Emphasis added). 

OAG 78-039 

Unlike R.C. 1~13.181, this s:ection does not im[)ose a restriction thr.t the projects be 
limitc(l to and affected by strip mining. Rather, this section r.llows monies in the 
Unreclaimed Land FuPd to be usee for any project which involves the restoration of 
lAnds adversely affected by mining ectivity. Further provision for the expenr1iture 
of monies in the unrecl~imed ltmds fuPd is mede by R.C. 1513.20, whict>, in pertiMnt 
part, specifics: 

The chief of the division of recle.motion, with the 
approvnl of the director of natural resources, mfly 
purchase or ncquirn by gift, donntior., or contribt:tion 
Any eroded lt"ld, including land affcctec:l by s•rip mining, 
for which no cash is held in the stri[l mining reclamntion 
fund. For this purpose the chief may expond monies 
deposited in the unrcclaimad lands fund. . .. 

While this section cloes not directly relate to the powers of the BoArd with respect 
to the unreclAimcc lands fund, these provisions indicete thnt the fund may be used 
for reclamlltion projects where the damage did not result from strip mining. 

Accordingly, it is my opinion and you are hereby Advised that, the Bonrd on 
Unrccl11imed Strip Mined Lands may expend monies in the unrecl".imed lands fund, 
cre11ted by R.C. 1513.30, to rectify d'lmuge caused to public or pt·iv•1te lnnd as H 

result of the subsidence of underground mines, provided thnt the criteria of R.C. 
1513.30 are otherwise met. 
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OPINION NO. 78-040 

Syllabus: 

A board of cclucation is prol~ibitec! by Ohio Const. art V!JI, §t.l from entering 
into a joint venture with n. commercial oil company to construct and oper~te fm· 
profit a g<Js and service station on school property as pnrt of R vocational education 
program. 

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General, June 14. 1978 

I hP.ve before me your request fo1· my opinion which poses the following 
questions: 

I. Whether r, joint \'ocationRl school district has the 
authority unr:lcr Section 3313.90 of the O.R.C. to 
enter into t>. joint venture with 1.1 commercial oil 
company to have constructed on school property, a 
gHs and service station for the purpose of expanding 
vocation.".! education to its students? 

2. If such construction and maintenance c•f n f:\'l.lS and 
repair service st11tion is permissible under Section 
3313.90 of the O.R.C., would the joint vocr.tional 
school be required to submit such a project to public 
bidding under Section 3313.16 of the O.R.C.? 

3. Would such a joint venture with a private enterprise 
alter the school's present right to governmental 
immunity as it relates to .'!dministr'l.tors r.nd school 
employees involving their linbility to third party 
claims? 

4. What limitations, if <my, would be placed upon the 
joint vocational school if such a joint venture with a 
commercial oil compnny is permissible um1er Section 
3313.90 of the O.R.C.? 

As I understanrl it, the Stark County Area Joint Vocational School would like 
to enter into a joint venture with an oil and gas compnny to have the company 
construct a gas stati•.m on school property. 'fhc school intends to use students to 
operat'? the gas station under vocational staff supervision And with periodic 
consultation from the oil company's miJ.nP.gl!)ment te!:lm. Profits from the operation 
of the stl'ltion would be shored by the compAny and the school on a bEtsis to be 
negotiated in 1.1 future contract. 

T h.')VC on seveml prior occasions cof1sic1et•ed the extent of n school district's 
authority pursuant to R.C, 3313.90, which requires each school district to establish 
a vocational education progr9m in r:~ccordance with strndl!rds m1opted by the state 
board of education. I have concludEd en such occasions thP.t R.C. 3313.90 vests in 
the board of education broad discretion to <:arry out this legislative mandate 
provided that any specific statutory limitntions on the: board's power are not 
exceeded and that the specific elements of anv particular program do not go 
beyond that which is reason2bly necessnry to fulfill the requirements of the 
vocatiom1l education curriculum. See 1976 Op. Att'y Gen. No. 76-065 (A joint 
vocational school may construct and sell single fnmily residences on school l11nd.); 
1~71 Op. Att'y Gen. No. 71-068 (f. school may enr;nge Hnd compete in private 
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enterprise, even at a profit, so long ns the program is reasonably necessery to the 
vocational education curriculum); Hl7! Op. Att'y Gen. No. 71-026 {Usc of school 
facilities for serving meals l'lnd banquets to community organizations is justified as 
pnrt of the voc!ltional education curriculum). 

A third limitation on a board of education's power to design and carry out 
vocational education programs is that such power must be exercised within the 
limitl\tions set forth in the Ohio Constitution. The proposed joint venture must, 
therefore, be considered in relation to Ohio Const. art VIII, §4, which provides AS 
follows: 

The crel!!t of the state shall not, in any mnnner, be given 
or loaned io, or in 11id of, eny individual, r.ssociation, or 
corporation whatever; nor shAll the state ever hereafter 
become R joint owner, or stockholder, in Any company or 
associn.tion in this state, or elsewhere, formed for rmy 
purpose whatever. 

The prohibitions set forth in f.l.rt. VIII, §4, ~ are binding on the varinus agencies 
and instrumcnt11lities of the state. State, ex rei. Saxbe v. Brand, 171' Ohio St. 44, 
48 (1964) (The lonning or borrowing of money by the Ohio Development Financing 
Commission would be the loaning or borrowing of money by the state). 

Although therf> is no case holding th~1t n board of educntion is an ogency or 
instrumentnlitv of the state for the purpose of Ohio Const. nrt. VIII, §4, this result 
m11y reAsonably be inferred from the evident mer.ming ancl spirit of the 
constitutional provision. Walker v. City of Cincinnati, 21 01-Jio St. 14, 53 (1871) (The 
Co:~stitution is to be construed according to its intention; th.~.t which clerJ.rly fAlls 
within the reason of the prohibition may be regarded as embodied in it.) The 
purpose of a~t. VIII, §IJ, suprr., and Ohio Const. art VIII, ~;6, which imposes similar 
restrictions upon cities, counties, towns, nnd townsiJips, is to impose a broad 
prohibition ag11inst the intermingling of public and private funds. State, ex rei. 
Saxbe v. Brand, 176 Ohio St. -14 (1964); WP.lker v. Ci~f Cincinnati, supra, at 54. 
::lc!,ool district funds are clc'lrly public funds •md !l.re statutorily regul"!ted ns such. 
Sl;lc ~ R .C. 135.0l(K) (Rchool district is subject to tre provisions of the Uniform 
Depository Act.}; R.C. 3313.29 (Burenu of Supervision and Inspection of Public 
Offices mny prescribe mr.nner of P.ccounting for school district funds.) A 
conclusion that " bonrd of educ.'ltion is not an instrumentAlity of the state for the 
purposes of art. VIII, 5·1, supra, would cre!lte r>. significnnt exception to the hroad 
restrictions on the use of public funds intem~ed by Ohio Canst. art. Vlli, S§4, 6. 
Such result is inconsistent with the evident mel'lning and spirit of these 
constitutional provisions nnd is, therefore, impermissible. 

Thus, it is my opinion th"<t a bor.rd of educntion is an instrumentality of the 
stP.te for purposes of Ohio Const. r.rt. Vlll, !'4. Cf. Brown v. Bof!rd of Educ:~tion, 20 
Ohio St.2ct 68 (1959) \A bo~rd of education is en arm cr ag8n~y of the state for the 
purposes of sovereign immunity.) 

I have on two recent occasions had the opportunity to discuss nt length the 
bre<tdth of the prohibitions set forth in art. VIII, ~§'1, 6, suprn, 11ncl the vm·ious 
cxc~>ptions to these prohihitions. See, 1977 Op. Att'y Gen. No. 77-049; 1977 Op. 
Att'y Gen. No. 77-0t17. The situ.<JtiOil under considerntion is not such that further 
repetition of or elaboration upon the discussions in my prior opinions is necessary. 
The difficult questions arising from these constitutionol p"ovisions are eonccrned 
with what constitutes an impermissible grant or loan of f!redit. The prohibition 
against joint ventures set forth in the second clau~e in ort. VIII, §·1 r.md in e.rt. VIII, 
§6 is more str~ightforwP.rd. In Walke_!: .~~ giJy_~ _ _gi!!<:'in!!.:'lti, 21 Ohio St. 1·~, 54 
(1871), the Ohio Supreme Court <liscuss<;d the nature cl this prohibition in the 
following terms: 

The :nischief w:1ich [art. VIII, §61 interdicts is a 
business pP.rtnership betwc~n ·~ municip~lity or subdivision 
of the state, ancl ir-:':ivid:;~Jls or privnte corpor!l.tions or 
associations. It forbids the union of public '1.nd privnte 

July 1978 Adv. Sheets 



OAG 78-041 ATTORNEY GENERAL 

capital or enterprise in any enterprise \"hatevm·. In no 
project originnt•~d by individuals, whether associated or 
otherwise, with 11 view to g'lin, nre t!Je municipal bodies 
named permitted to porticipate in such manner P.S to incur 
pecuniary expense or liability. They may neither become 
stockholders nor furnish money or credit for the benefit of 
the parties interested there!n. 

2-96 

Ohio Const. art. VIII, §~~. 6 fl.re to be interpreted in e like manner and cases 
constr•uing one section are applicable to the other. St11te, ex rei. Eichenberger v. 
Neff, 42 Ohio 1\pp.2d 69 (Franklin County, 197L\), 

In the situation unde•· consideration, the board of education proposes to enter 
into a formal agreement with 1.1 priv1:1te corporation whereby both parties will 
contribute property, money, skill 11nd knowledge in thE; operation of a common 
enterprise for mutual profit n.nd gain. There can be little doubt that this proposed 
joint venture constitutes a business partnership or association subject to Ohio 
Const., art. VIII, §4. 

The fact that the board of education proposes this joint venture in 
furtherance of what might be considered R puhlic purpose mP-nde.tP.d by R.C. 3313.90 
is insufficient to vll.lidllte the proposal. As I noted in Opinion No. 77-049, supra, 
while the public purpose exception to Ohio Const., art. VIII, 5§4, 6 may be 
sufficient to valid.Rte the giving or 101ming of credit to R non-profit l'.!orpomtion, it 
is insufficient to p0rmit the extension of cre<iit to a priv'.lte business enterprise. 
The public purpose exception depends upon the nature of the recipient or partner as 
well as the purpose for which the funds are spent or the venture is undertnken. 

It is, tt·wrcforn, my opi11ior rnr' you ~re so '1rlviscd tf-Jht-" bonr<i of erl•.IP.Ction is 
prorih!tcc! by Ohio Const., art. Vl!l, 54 from ·:>ntcring int0 n joint veoture with r. 
co•nm<•rci.<\1 oil comp<my to construct nncl operntl? for profit a gas r.nrl scrvice 
stn tion on schMl property ns [)'lrt of 11 voc" tionnl c<:luc.~ tion program. 

Syllabus: 

OPINION NO. 78-041 

L The Ohio Boarc.l of Building Standards has 
jurisrliction over places of outdoor assembly which 
quAlify by def!nition as buildings pursuant to R.C. 
:ma.os(B). 

2. The Ohio Board of Building Standards has 
jurisniction over tents which possess the r·equisite 
components to qualify as a building under R.C. 
3781.06(B). 

To: Helen W. Evans, Director, Dept. of Industrial Relations, Columbus, Ohio 
By: William J. Brown, Attorney General, June 15, 1978 

I have before me your request for my opinion on certain questions regarding 
the Board of Building Standards' authority to promulgate rules pursuant to R.C. 
3781.06. You have requested my opinion as to the following: 

1. Do "places of outdoor assembly" as defined in 
1101:2-65 of the Ohio Building Code fall within the 
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definition of a "builcling" as set forth in 3781.06? 
Or has the Board of Building StandP.rds exceeded 
its authority by promulgating these rules? 

2. In one particular 11rea of controversy, may the 
Bonrr:l of Building StandRrcls promulgate rules 
concerning tents? 

R.C. 3781.10(A), requires the Ohio Board of Building Standards to: 

Formulate and ndopf. regulations governing t~e erection, 
construction, ~epe.ir, alterl!tion, and m.!!intenancc of all 
buildings or classes of buildings speeified in Section 
3781.06 of the :Revised Cod<:>, including !nne area 
incidentel thereto, the construction of industri?.lized 
units, the installation of equipment, the standards or 
requirem~:,nts for materials to be used in connection 
therewith, and other requirements relating to the safety 
and sanitation of such buildings. 

OAG 78-041 

Because R.C. 3781.10 grants jurisdiction to the Boarr. of Building Standards 
relative to th.-~ buildings specified in R.C. 3781.0€, an answer to your questions first 
requires a determination of whether the definition of "plAces of outrloor .rtssembly" 
cont11ined in OAC S4l01:2-65-0l is consistent with the definition of "building" as set 
forth in R.C. 3781.06. 

R.c. 3781.06(9) p•·ovides r.s follows: 

"A building" is P.ny structure consisting of foundations, 
we.lls, columns, girders, beams, floors, and roof, or a 
combination of any number of these p~rts, with or 
without other parts or eppurterwnces. 

OAC 4101:2-65-01 defines A "place of outdoor .')ssembly" as "a structure or enclosed 
area used for 'outdoor assembly' 11s defined in this section, And ~:ccomrnodating 200 
or more persons". Since it is highly likely th'lt such structures would be composed 
of girders, beams, floors, etc., or a combin.'1tion thereof, I must conclude that to 
the extent thet these structures do possess the necess11ry component parts es 
outlined in R.C. 378J.06(B), they may b0 regulated as "buildings" by the Board of 
Building Standards. 

An answer to your second question requires an rmAlysis of tk; term "tent". 
OAC §4101:2-€5-0l defines IJ "tcnt" IJS: 

"· .• 11 shelter or structure, which is not an F!ppendagc 
to a building nor 11 roof structure, the covering of which 
is wholly or pnrtly of cnnw1s or other pli.<!ble material 
which is supported r.nd made stable by stnndll.rds, 
stakes, and ropes. 

Un<ier this definition, tents may be regulated ll.S buildings if they have any of the 
components listed in R.C. 3781.06(8), supra. There nppe!lrs to be no rcquircmcr:t 
that n "builcling" be permanent or that. it be constructed with any particulAr typa of 
materiel. 

ttlll t: 
In specific P.nswcr to yout• questions, it is my opinion nnd you are so Advised 

1. The Ohio Beard of Building Stnndards ht~s 
jurisdiction over "places of outdoor ussembly" 
which qualify by definition ns "buildings" pursuant 
to R..C. 3781.06(8). 
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Syllabus: 

ATTORNEY GENERAL 

2. The Ohio Bonrd of Building Standards h.9S 
jurisdiction over "tents" which possess the 
requisite components to qualify as !1 "building" 
under R.C. 3781.06(8). 

OPINION NO. 78-042 

F .C. 3319.19 requires a board of county commissioners 
to provide telephone equipm<3nt in the offices of the 
county superintendent of schools. Telephone service, 
however, is an opcrr.ting expense of the county board of 
educF1tion nncl must be inclwled in it~ hudget of 
oper!\ting expenses prep'1red pursuant to P .. c. 3317 .ll. 

To: Anthony G. Pizza, Lucas County Pros. Atty. Toledo, Ohio 
By: William J. Brown, Attorney General, June 23, 1978 

2-98 

! h1we before me your request for an opinion reg11rding R.C. 3319.19. You 
indicate that while the section allows the county commissioners to provide heat, 
light, wnter, and janitorial service for the office of the county superintendent of 
schools, it does not include telephone service. You have, therefore, reised the 
following specific questions: 

1. Docs 1:33li!.J.!l, Ohio Revise(! Code, require the 
boe.ro of county ~ommissioners to equip and p.~y 
for telephone service in the offit~cs of the county 
supct·intendent of schools'! 

2. If the .<tnswer to question one is affirmative, how 
cP.n such service be monitored by the board of 
county commissioners? 

3. If t~.e nns•ver to question one is negtltive, who is 
responsible: for the expense? 

Telephone service is n type of opernting expense incurred by the county board 
of education in the perform11nce of its st<ttutory duties. Operating expenses of the 
county ho<1rd of education e.rc gener'!lly provided for in R.C. 3317 .ll, whi:!h reads in 
pertinent part as follows: 

Annunlly, 0n or befor0 a cate designated by the state 
board of education, cnch county board of educAtion 
shall pr,:pare a budget of opernting expenses for the 
ensuing year for the county school district ... and shall 
certify the same to the state board of educ.qt;on ... Such 
budget shall consist of tl"o parts. Part (A) shall include 
the cost of the Sl'llaries, C:'mployers retirement 
contributions, and tmvel expenses of supervisory 
teachers approved by the state hoard of 
education ... PI'\rt (E) shl\ll in~ludP. the cost of all other 
lawful r:::;pencUtures of the county board of education. 
The stat<:: boll.rd of education sh.'lll review sucll budget 
r.nct may !l~'pt·ove, incrr.a~<! or dec:-eMe such budget. 

The county boaro of educe. !:ion shnll be reimbursed 
by th< stutc board of education from state funns for the 
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cost of part (A) of the bu~p:et ... {antJ] for the cost of 
part (B) of the app!·oved budget which is in excess of six 
dollf.'rs times the total number of pupils under the board 
supervision •.• for all the local school districts_ within the 
limits of such county school districts. The cost of part 
(B) not in excess of six dollars times the number of such 
pupils shall be apportioned by the state bom·d of 
educ11tion D.mong the local school districts in the county 
school district on the basis of the totP.l number of such 
pupils in cnc!, such school district. 

OAG 78-042 

In absence of an express statutory provision to the contr.'lry, 11 county board of 
education is, therefore, responsible for the payment of its operating expenses from 
funds allocated to it under R.C. 3317.ll. 

R.C. 3319.19 provides a limited exception to the general provisions set forth in 
R.C. 3317.ll in that it requires the board of county commissioners to assume 
responsibility for cert11in operating expenses of the county boArd of educ!'ltion. 
R.C. 3319.19 provides ns follows: 

The board of county commissioners shall provide and 
equip offices in the county for the use of the county 
superintendent of schools, and shall provide heat, light 
water, and j.!lnitorial services for such offices. Such 
offices shall be the permanent hendquarters of the 
superintendent and shall. he used by the county board of 
education when it is in session. Such offices shall be 
1ocate<l in the county seat or upon the approval of the 
county board of education may be located outside of the 
county seat. (Emph.qsis added.) 

As you indicate in your letter, a question similar to the one you pose wns 
considered in 1959 Op. Att'y Gen. No. 141, p. 65. At the time that opinion w1:1s 
issued R.C. 3319.19 provided in pertinent part that "[t] he board of county 
commissioners shall provide and furnish offices in the county se~Jt for the use of the 
county superintendent of schools." The opinion concluded the.t the term furnish as 
used in R.C. 33!9.19 did not inclucle the furnishing of janitorial services and such 
utilities as water, hent, light, 1mct telephone. In response to th0 opinion, the 
Genernl Assembly by enactment 0f Am. R.P. No. 869, effective November 9, 1959, 
amended R.C. 331~ .. 11) to expressly r{;quire the board of county commissioners to 
provide heat, light, water nnd jnnitorial services for the superintend·~nt's offices. 
Conspicuously absent from the !lnten(led version,. however, is a specific provision 
for telephone service. 

Since the authority of 11 board of county commissioners to act in financ;ir.l 
matters mnst be strictly construe<l, Stete ex. rei. r.nck~ry~~M~nD!!!B:• 95 Ohio St .. 97 
(1916), it is arguP.b1e that the ebsence of 11n express provision for telephone service 
in R.C. 3319.19 prohibits the provision of such service by the board. I would, in 
fact, adopt this conclusion h!ld the General Assembly limited its revision of R.C. 
:l~l9.19 to the enumeration of ccrtoin utilities and services. The Gen0rnl Assembly, 
however, made or additioOil.l modification by providing that the board of county 
commissioners shall equip offices for the usc of the superintendent. It is, 
therefore, necessary to consider if the duty to equip offices encompasses 11 duty to 
provide telephone service. 

The word equip means "to fit up for e pr.rticulnr service of exigency", Ster 
Distillery Co. v. Miholovitch Fletcher Co., 9 N. P. (n.s.) 218, 221 (1909), "to furnisr. 
for service, to providcl\iTth whaiTs requiSite for effective action." St~te 
v. Pittsbur h Cincinnati, Chica o &. St. Louis Rv. Co., 13 N.P. (P.s.) 145, 149 (1912). 
The term equip is, there ore, quite broP.d end 1ts use in R.C. 3319.19 evinces e 
legislative intent to have the board of county commissioners provide the 
superintendent with the requisites for ll fully functional office. 

Telephone equipment is by any standard essential office equipment. 
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Consequently, R.C. 3319.19 now requires the board of county comm1ss1oners to 
provide telephone equipment in the office of the superintendent. The provision of 
telephone equipment is, however, limited to the costs for the initial installation of 
the equipment nnd any necessAry maintenance or replacement of the equipment. 

Your question, on the other hand, refers to pAyment for telephone "service", 
which is a term of broader import and encompasses the cost of telephone usage. In 
my opinion R.C. 331S.l9 does not impose r-t duty on the board of county 
commissioners to c.ssume responsibility for the suparintondent's telephone service 
expense. Telephone service is a type of operating expense. As noted previously, a 
county board of education is responsible, pursuant to R.C. 3317.11, for its operating 
expenses in absence of an express statutory provision to the contrary. While the 
duty to equip offices fairly implies 11 duty to install telephon<:J equipment, it does 
not necessArily imply 13. duty to assume responsibility for the ongoing expense of 
telephone service. 

It is, therefore, my opinion and you are so advised thllt R.C. 3319.19 requires n 
board of county commissi.oners to provide telephone equipment in the offices of the 
county supc.rintenrlent of schools. Telephone service, however, is an operating 
expense of the county boRrd of education and must be included in its budget of 
operating expenses prepared pursuant to R.C. 3317.11. 

Syllabus: 

OPINION NO. 78-043 

1) The Superintendent of Insuranc2, uncle1• the terms 
of R.C. 1739.051, is authorized to ret11in attorneys, 
actu3.ries, ~ccountants or other experts reRsonably 
necessary to the hear~ng process for the purpose 
of presenting expert testimony at a ha~ring 
conductor! thereunder. 

2) A hosoital service associ11tion involve<" in A 
henring conducted pursuant to R.C, 1739.051 is 
oblig~ted to meet the expenses incurred in the 
retention of such reasonably necessery expert 
witnesses, provided th1>t P.ny expenses thereby 
incurred may not exceed the sum fixed by the 
formula set forth in R.C. 1739.05!. 

To: Harry V. Jump, Director, Dept. of Insurance, Columbus, Ohio 
By: William J. Brown, Attorney General, June 23, 1978 

I. MAy the Department present its own witnesses at 
P.. public hearing held pursuant to Section 1739.051? 

2. If your answer to (l) is in the offirmative, And the 
Dcp<1rtment presonts witnesses who P.re not 
employees of the Department, who must bcRr the 
expense of reimbursing such witnesses? 

R.C. 1739.051 specifics 'I procedure to be followecl when a hospital service 
association desires to take any of sever/\1 £1\!tions, including the amendment of 
contractual relationships with hospitsls or other health care f!lciliti(;s, the issuance 
or amendment of subscriber contracts, the establishment or change of any group 
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rating experienee formula, and the estnblishment or ehange of any r11te eharged for 
any other subseriber contract. The procedure set forth in R.C. 1739.051 requires 
that a copy of 1:my proposal eoncerning these actions be filed with the 
Supel'intendent of Insurance. The proposed contract, .~mendment, formula or rate 
shnll not become effective until ninety days after filing unless the Superintendent 
gives his written approval before the expiration of ninety days. 

R.C. 1739.051 further provides that where the Superintendent is not S"ltisfied 
that every portion of any such contrP.ct, amendment, formula, or rate is lawful, fllir 
and reasonal:'tle, he shall either so notify the association involved, which mnkes it 
unlawful for the association to go forward with the proposal, ot· shall set a date and 
time for a public hearing to commence no later than ninety r:lays .~fter filing. 

R.C. 173!1.051 provides for thf.' conduct of such a henring, in part, in the 
following terms: 

The superintendent may retain nt the association's 
expense such attorneys, nctuaries, accountn.nts, and 
other experts not otherwise a part of the 
superintendent's staff ns shall be rc.asonably necessnry 
to !!ssist in the conduct of any public hearing under this 
section. Such expenses shall not exceed an amount 
equal to one one-hundrcth of one per cent of the sum of 
premiums earned plus net realized investment gain or 
loss of such essociation as reflected in the most current 
annual st'ltement on file with the superintendent. Any 
person retr.ined shall be under the direction and control 
of the superintendent and shall act in £! purely advisory 
cap~city. The superintendent shoall, within thirty days 
after the commencement of a hearing issue nn order 
npproving any proposed contract, amendment, formuloa, 
or rote if he finds it to be lawful, fr.ir, and reasonable, 
or approving only that portion of 11 proposed contract, 
amendment, fcrmuln, or rate which he finds to be 
lawful, fair, and reasonllble, or disapproving E!ny 
proposed contract, amendment, formula, or rate if he 
finds it otherwise, or withdrawing his llpp:-oval of any 
existing contract, amendment, formula, rate, or any 
portion thereof on any of the grounds stated in this 
section. Any action by the superintendent following a 
public hearing shall be effected b~· written ord<Jr which 
shall state the grounds for cisnpproval. 

Any action taken or order issued by the 
superintendent purswmt to this section m.'ly be appealed 
hy the 11ssociation as provided for in section ll9.12 of the 
Revised Code. 

It is npparent, under the terms of R.C, l73fl.05l, that the Superintendent is 
authorized to retr.in certain experts nnd that a hospital service associf'tion involved 
in a proceeding thereunder is responsible, subject to the limits outlined above, for 
the expense of retaining the experts necessary for the conduct of the hearing. 
Your questions, therefore, center Ut)On A determination of whGther the giving of 
testimony and evidence may be charP.c!-:rized, under the terms of R.C. 1739.051, as 
Assisting in the conduct of a hearing. 

Whilf' e:,perts such ns m~tunries ond accountents migt;t te useful to e he9ring 
in some other capacity, the usefulness of s11ch experts in a proceering sue!'! as that 
pl'oscribed under F..C. 1739.051 lies primm•ily in the evaluation and assessment m11de 
possible by the application of unique, professional skills. Because the reason, intent 
and spirit of law will generr.:lly prevAil over the literal import of the terms 
employed, Slater v. C.~ve, 3 Ohio St. 80 (1853), I am of th€ opinion that the terms of 
R.C. 1739.051 authorize the Superintendent to rctflin ('Xperts fls witnesses in a 
he&t'ing thereunder. While participetion as a witness may not, in the strictest 
sense, be characterized as p>1rticipation in the "conduct" of !\ hearing, it is cle.'!r 
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that the fact-finding function served by a hearing undei' the terms of R.C. 1739.051 
is assisted end enhanced by professior11l, expert analysis and evaluation of the 
issues involved. Moreove:r, I am of the opinion that retention of such experts for 
the purpose of giving expert testimony is precisely the purpose contemplated by the 
General Assembly in the adoption of the statutory provisions set forth above. 

You have, however, also inquired as to where the responsibility for 
compensating such witnesses lies. Under the terms of R.C. 1739.051 set forth 
above, the cost of experts reasonably necessary to assist in the conduct of fl 
hearing not otherwise R part of the Superintendent's staff is to be borne by the 
association involved, provided that expenses thereby incurred may not exceed the 
sum fixed by the statutory formula set forth above. Consequently, it is my opinion, 
and you are so advised that: 

Syllabus: 

1) The Superintendent of Insurance, under the terms 
of n.c. 1739.051, is authorized to retain attorneys, 
actuaries, accountants or other experts reasonably 
necessary to the h€1\ring process for the purpose 
of presenting expert testimony .'lt a nearing 
conducted thereunder. 

2) A hospital service association involved in a 
hearing condt:cted pursuant to R.C. 173!}.051 is 
obligflted to meet the expenses incurred in the 
retention of such reasonably necessary expert 
witnesses, provitled that any expenses th.,reby 
incurred may not exceed the sum fixea by the 
formula set forth in R.C. 1739.051. 

OPINION NO. 78-044 

The Director of Administrative Services has the authority, pursuant to R..C. 
124.07, to appoint persons not in the employ of the department, including officers 
or employees of other state agencies or county government, to administer civil 
service examinations ur.cer his direction. (1965 Op. Att'y Gen. No. 65-108 
mooified). 

To: Richard D. Jackson, Dept. of Administrative Services. Columbus, 
Ohio 

By: William J. Brown. Attorney General. June 27. 1978 

I have before me your request for my opinion concerning the authority of the 
Director of Administrative Services to delegate to officers or employees of other 
state agencies or county government the responsibility for administering civil 
service examinations prepared by the DepP.rtment of Administrative Services. You 
state thl'\t in performing the test administi·ation, the officers or employees of these 
other agencies shall use their own facilities. All other functions relating to the 
testing process, such P.s groding the examinations and preparing eligible lists, shall 
continue to be exclusively performed by employees of the Depertment of 
Administrative Services. 

The duty of the Director of Administrative Services to conduct civil 
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exnminations is set forth in R.C. 124.G<1, which provides in pertinent part as follows: 

The powers, duties and functions of the department of 
administr.'ltive services not specifically vested in ll.nd 
ll.Ssigned to, or to be performed by, the state personnel 
board of review are he1·cby vested in and assigned to, 
and shell be performed by the director of ndministr!l.tive 
services, which powet·s, duties and functions she.ll 
include, but shall not be limited to the following 
powers, duties nnd functions: 

(A) To prep1.1re, conduct, and grade ~;~U 
competitive examinations for positions in 
the classified state service; 
(Bl To prepare, conduct nnd grade 'Ill 
non-competitive examinations for positions 
in the classified st'lte service; 
(C) To prepare eligible lists containing 
the n11mes of persons qualified for 
appointment to positions in the classified 
state service; 

(J) To eppoint such ex.'.lminers, 
inspectors, clerks 'lnrl ot'vJr sssistants Ps 
are necessary in the exercise of ttJe powers 
and performance of the duties .<~nd 
functions which the director is by law 
authorized and required to exercise; and 
perform and to prescribe the duties of all 
such employees.(Emphasis added). 

The authority of the Director of Administrative Services to delegate his 
responsibility to conduct civil service examinations to ~ersor.s not in the employ of 
the department was consider·ed by one of my predecessors in 1965 Op. Att'y Gen. 
No. 65-108. The syllabus of the opinion states that the director mey delegate this 
responsibility only to those employees who are directly responsible to him. The 
basis for this conclusion is the following interpretation of R.C. 143.013, now R.C. 
124.04, set forth in the opinion at 2-231: 

It is clear from [R.C. 143.013] that the legislature has 
designateci the Director of State Personnel as the public 
official responsible for {the conduct of civil service 
examiMtions]. It is equf<lly clear that he must have 
control ever the examination process from beginning to 
end. In Section 113.012(Jl, Revised Code the legislature 
made provision for delegating some of the Director's 
authority to examiners, etc., as may bP. necessary. But 
the Director of State Personnel must retain control of 
the examination process as administered by the 
exnminers anc! the examiners must be responsible to the 
Director. This is reflzcted by the fact that the 
legislature has given the Director the power to delegate 
authority only to his empl?yees. 

While I concur with my predecessor's 110111ysis of R.C. 1<13.013 I cannot accept 
it as dispositivG of the issue. R.C. 124.07, set forth in pertinent purt below, also 
empowers the Director of Administrative Services to appoint examiners and other 
assistants. 

The director of administrativn services shall appoint 
such exnminct·s, inspectors, clerks and other assistants 
as are necessary to carry out sections 12,1.01 to 124.64 of 
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the Revised Code. The direC'tor may designntc persons 
in or out of the official service of the stv.te to serve as 
examiners or assistants under his direction who shnll 
receive such compensntion for each day ~ctually .~nd 
necessarily spent in the discharge of their duties P.s 
examiner or llSsistant as is determined by the director; 
provided if any such examiner or assistant is in the 
official service of the st':lte, or F.my politicul subdivision 
thereof, it shRll be a pPrt of his official duties to render 
such services in connection with the examination 
without extra compensation. (Emphasis added). 

2-104 

This statute expressly nut.horizes the director to appoint persons not in the employ 
of the department 'IS exl'.!miners and also permits the director to compensate such 
individuals if they nre not in the official service of the state. The only 
qualification contained in the statute is that the appointees serve under the 
direction of the Director of Administrative Services. 

It is, therefore, my opinion and you are so advised that the Director of 
AdministrAtive Services h~:~s the authority, pursuant to R.C. 124.07, to Appoint 
persons not in the employ of the depnrtment, including officers or employees of 
other state agencies or county government, to administer civil service 
examinations under his direction. (1965 Op. Att'y Gen. No. 55-108 modified). 
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OPINION NO. 78-045 

1. A board of park commiSSioners is authorized by 
R.C. 1545.11 to purchase land with borrowed funds 
for which a promissory note secured by a first 
mortgage on the subject property is given to the 
lender. 

2. The principal and interest on such notes may be 
paid from tax revenue payable to a park district 
pursuant to R.C. 1545.20. 

OAG 78-045 

To: Richard A. Voss, Monroe County Pros. Atty., Woodsfield, Ohio 
By: William J. Brown, Attorney General, July 7, 1978 

I have before me your request for my opinion which reads in pertinent part as 
follows: 

1. Does Ohio Revised Code Section 1545.11 perm 1t the 
Park Board to purchase land and borrow purchase 
money on promissory notes secured by first 
mortgages on the real estate purchased? 

2. If the answer to Question No. 1 is 'Yes,' may the 
principal and interest on said notes be paid from 
general tax revenue payable to the Park District? 
(Such revenue consists of a one-half mill inside 
the ten mill limitation and placed on the tax 
duplicates by the Park Board without vote of the 
people.) 

Your first question concerns the authority of a park district to purchase land 
with borrowed funds for which a promissory note secured by a first mortgage on the 
subject property is given to the lender. R.C. 1545.11 specifically authorizes a board 
of park commissioners of a park district created prior to April 16, 1920 to acquire 
land. That section provides, in pertinent part that: 

The board of park commissioners may acquire 
lands either within or without the park district for 
conversion into forest reserves and for the conservation 
of the natural resources of the state, including streams, 
lakes, submerged lands, and swamplands, and to those 
ends may create parks, parkways, forest reservations, 
and other reservations and afforest, develop, improve, 
protect, and promote the use of the same in such 
manner as the board deems conducive to the general 
welfare. (Emphasis added) 

R.C. 1545.11 further provides, in part: 
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purchase agreements, by lease with or without option to 
purchase, or, (3) by appropriation. 

This section applies to districts created prior to 
Aprill6, 1920. (Emphasis added) 

2-106 

Thus, there appears to be no question, under the terms of R.C. 1545.ll, that a 
board of park commissioners of a park district created prior to April 16, 1920 is 
authorized to purchase land by installment payments with a mortgage. However, 
further analysis is necessary in determining whether the portions of R.C. 1545.11 set 
forth above may be said to authorize a board created after April 16, 1920, to 
acquire land as provided therein. 

As originally enacted G.C. 2976-7, the predecessor of R.C. 1545.11, authorized 
the commissioners of a park district to acquire lands within the district for the 
conservation of the natural resources of the district. H.B. No. 183, 197 Ohio Laws 
65. However, in 1920, under the provisions of H.B. No. 387, 108 Ohio Laws 1097, the 
powers of a board of park commissioners were expanded. The provisions of G.C. 
2976-7, now R.C. 1545.ll, were expanded to permit a board to acquire lands either 
within or without the district for conversion into forest reserves or for the 
conservation of the natural resources of the ~tate. G.C. 2976-7 was at that time 
also amended to specify that the provisions of the section were to apply to districts 
created before the effective date of H.B. No. 387. In 1929, the powers of the board 
were again expanded under the terms of G.C. 2976-7. H.B. No. 75, ll3 Ohio Laws 
659. In 1953 the provisions of S.B. No. 361, 125 Ohio Laws 903, 930 were enacted as 
an emergency measure designed to become effective as a corrective amendment on 
October 1, 1953, the date the Revised Code took effect. As the result of this 
amendment, the language of G.C. 2976-7 which had specified that "the provisions 
of this section shall apply to districts heretofore created" was altered so that the 
final sentence of the new R.C. 1545.11 provided, "This section applies to districts 
created prior to Aprill6, 1920." 

From this legislative history, it is apparent that the last sentence of what is 
now R.C. 1545.ll was originally added to G.C. 2976-7 in 1920 to ensure that pa1•k 
districts created prior to the 1920 effective date of H.B. No. 387 enjoyed the 
broader powers conferred upon boards of park commissioners thereunder. This 
statutory provision was, of course, necessitated by the historic presumption applied 
by the courts of this state that the legislature intends statutes enacted by it to 
operate prospectively rather than retroactively. State, ex rel Moore Oil Co. v. 
Daoben, 99 Ohio St. 406 (1919); Batchelor v. Newness, 145 Ohio St. ll5 (1945); Smith 
v:-oiiiO Valley Ins. Co., 27 Ohio St.2d 268 0971); see also, R.C. 1.48. It is apparent, 
therefore, that the change in language in 1953 which set forth the specific date of 
April 16, 1920, in no way altered the operation of this final provision as one which 
included districts created both before and after that date. Thus, I am of the 
opinion that the terms of R.C. 1545.ll authorize boards of park commissioners 
created both before and after Aprill6, 1920, to acquire lands as specified therein. 

Your second question concerns whether the principal and interest due on a 
mortgage note may be paid from the tax revenue of the one-half mill tax inside the 
ten mill limitation placed on the tax duplicates by the park board without a vote of 
the people. R.C. 1545.20 provides in pertinent part: 

A board of park commissioners may levy taxes 
upon all the taxable property within the park district in 
an amount not in excess of one half of one mill upon 
each dollar of the assessed value of the property in the 
district in any one year, subject to the combined 
maximum levy for all purposes otherwise provided by 
law. (Emphasis added) 

Accordingly, tax revenue generated from such a levy may be used for any 
purpose for which the board is authorized by law to expend funds. Since R.C. 
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1545.11 specifically authorizes a park board to acquire land by mortgage purchase, 
revenue generated by a R.C. 1545.20 levy may be used for such an acquisition. 

Therefore it is my opinion and you arl'l so advised that: 

Syllabus: 

1. A board of park commissioners is authorized by 
R.C. 1545.11 to purchase land with borrowed funds 
for which a promissory note secured by a first 
mortgage on the subject property is given to the 
lender. 

2. The principal and interest on such notes may be 
paid from tax revenue payable to a park district 
pursuant to R.C. 1545.20. 

OPINION NO. 78-046 

A joint county community mental health and retardation board may contract 
for and acquire by purchase real property in its own name, provided that the 
acquisition serves a purpose authorized by statute. 

To: 'Timothy B. Moritz, M.D., Director, Dept. of Mental Health and Mental 
Retardation, Columbus, Ohio 

By: William J. Brown, Attorney General, July 14, 1978 

I have before me your request for my opinion which reads as follows: 

May a joint-county district community mental health 
and retardation board, established pursuant to R.C. 
Chapter 340, contract for and acquire by purchase real 
property for a mental health or retardation facility in 
the board's own name for statutory purposes? 

As noted in your letter, I recently had occassion, in 1977 Op. Att'y Gen. 77-
057, to consider the question of whether a single county community mental health 
and retardation board is authorized to purchase real property. It was my conclusion 
in the Opinion that the power to purchase real property for a mental health or 
retardation facility is, under the terms of R.C. 307.02, reserved to the board of 
county commissioners. Consequently it was my conclusion that a single county 
community mental health and retardation board has neither the express nor the 
implied power to purchase real property in its own name. Your question, however, 
arises as to the authority of the board of a joint county community mental health 
and retardation service district to directly acquire real property for mental health 
or retardation facilities. 

While, under the terms of R.C. 340.03, the duties of a single county mental 
health and retardation board and those of a joint board are identical, there are 
several fundamental differences in their structures. R.C. 340.01 provides for the 
creation of community mental health and mental retardation service districts 
comprising any county or combination of counties having a population of at least 
fifty thousand. Where a single county has a population of at least fifty thousand, 
under the terms of R.C. 340.01, a single county district arises. Where the fifty 
thousP.r.A. :.:.tJse is combined from the population of more than one county, a joint 
county district is created. 
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For the purpose of taxation, a single county community mental health and 
service district does not enjoy status distinct from the county it serves. The board 
of a single county district is not a taxing authority under the terms of R.C. 
5705.01. Tax levies for the use of a single county district require action by the 
board of county commissioners as the taxing authority for the county. In contrast, 
R.C. 5705.0l(A) specifies that for the purposes of R.C. Chapter 5705, a joint county 
mental health and rP.tardation service district is a subdivision. Thus, a joint county 
board is, for the purposes of taxation, an entity independent of the counties which 
comprise it. R.C. 5705.0l(C) specifies the board of a joint county community 
mental health and retardation district as the taxing authority for the district. R.C. 
5705.03 empowers the taxing authority of each subdivision to levy taxes annually 
for the purpose of meeting current expenses and acquiring or constructing 
permanent improvements. Under the terms of R.C. 5705.01, a permanent 
improvement includes land and interests therein. While I am of the opinion that the 
power to purchase real property for the use of a single county board is reserved to 
the board of county commissioners, I must conclude that the terms of R.C. 5705.01 
and 5705.03 vest the authority to acquire real property for the use of a joint county 
community mental health and retardation service district in the board of the 
district. 

Therefore, in specific answer to your question, it is my opinion and you are so 
advised, that a joint county community mental health and retardation board may 
contract for and acquire by purchase real property in its own name, provided that 
the acquisition serves a purpose authorized by statute. 

Syllabus: 

OPINION NO. 78-047 

I) A community mental health and retardation 
board, established pursuant to R.C. 340.02, may not 
take formal action at a regular or special meeting of 
the board, if less than a majority of the members of the 
board are present. 

2) A majority of the members of a community health 
and retardation board constitutes a quorum, provided all 
members had notice of and an opportunity to be present 
at the meeting, and an action taken by a majority of the 
quorum constitutes formalnction of the board. 

To: Timothy B. Moritz, M.D., Director, Dept. of Mental Health and Mental 
Retardation, Columbus, Ohio 

By: William J. Brown, Attorney General, July 14, 1978 

I have before me your request for my opinion regarding the operating 
procedures of community mental health and retardation boards established pursuant 
to R.C. Chapter 340. Your specific questions are as follows: 

I. l\1ay a community health and retardation board 
take formAl action at a regular or special meeting of 
the board when Jess than a majority of board members 
are present at the meeting? 

'l. l\1ay Jess than a majority of board members of 
a community mental health and retardation board 
constitute a quorum for a regular or special meeting? 
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3. If a majority of board members of a 
community mental health and retardation board 
constitutes a quorum for a regular or special meeting, 
may formal board action occur upon a majority vote of 
the members constituting the quorum? 

OAG 78-047 

Your first two questions may be combined, since a quorum is "such a number 
of the members of a body as is competent to transact business in the absence of the 
other members." State ex rei. Cline v. Wilkesville Township, 20 Ohio St. 288, 294 
(1870). 

Under general principles of common law, if a body has a limited number of 
members, a majority of this limited number constitutes a quorum, in the absence of 
a statute or charter or bylaw provision to the contrary, and a majority of a quorum 
is empowered to act for the body. These principles are aptly illustrated in Federal 
Trade Commission v. Flotill Products, Inc., 389 U.S. 179, 88 S.Ct. 401, 19 L. Ed. 2d 
398 0967). -

The facts precipitating the litigation involved a complaint that Flotill 
Products had violated §2(C) of the Robinson Patman Act. All five members of the 
Federal Trade Commission heard oral argument in the case. Two commissioners, 
however, retired before the Commission rendered its decision. Two of the three 
participating commissioners concurred that Flotill Products, Inc. had violated §2(C) 
of the Act. The Court of Appeals for the Ninth Circuit refused to enforce the 
Commission's cease-and-desist order and held that absent statutory authority to the 
contrary, three members of a five member commission must concur in order to 
enter a binding order on behalf of the Commission. The United States Supreme 
Court reversed the judgment of the court of appeals, stating at 389 U.S. 183 as 
follows: 

Insofar as the Court of Appeals' holding implies that the 
proposition stated by it is the common law rule, the 
court was manifestly in error. The almost universally 
accepted common-law rule is the precise converse -
that is, in the absence of a contrary statutory provision, 
a majority of quorum constituted of a simple majority 
of a collective body is empowered to act for the body. 

One of the cases noted by the Supreme Court as illustrative of the common
law rule is State ex rei. Green v. Edmondson, 12 N.P. (n.s.) 577 (Hamilton County 
Common Pleas, 1912), which held that in absence of a different provision in the 
statute, a county building commission is governed in the conduct of its business by 
ordinary methods and parliamentary rules. The court stated at 588 the following 
general rule: 

The commission consists of seven members, each 
member having equal power and authority. The 
commission itself is charged with certain duties 
involving the exercise of judgment and discretion by 
each of its members. The statute does not specifically 
provide for its necessary organization. The general rule 
applicable to boards, commissions, and similar bodies 
and entities of a definite membership therefore applies, 
unless the statute otherwise specifically provides, to
wit, that a quorum consists of a majority of its 
members, and that such quorum, due notice having been 
given of the time and place of the meeting to all 
members, can exercise the power of the commission; 
and further, that a majority of such quorum is the 
action of the body or commission. 

See also, Slavens v. State Board of Real Estate Examiners, 166 Ohio St. 285, 286 
(l957)("Where authority has been conferred upon an administrative board consisting 
of three or more members and where at a particular meeting one or more members 
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of the board are absent, such board, in the absence of statutes to the contrary, may 
act through a majority of quorum consisting of a majority of the members, 
providing all members had notice and an opportunity to be present.") 

It is, therefore, clear that unless R.C. Chapter 340 provides to the contrary, a 
quorum of a community mental health and retardation board consists of a simple 
majority of the board and a majority of a quorum may act for the board, provided 
all members had notice of and an opportunity to be present at the meeting. 

R.C. 340.02, which provides for the creation of a community mental health 
and retardation board, reads in pertinent part as follows: 

For each community mental health and retardation 
service district or joint-county district there shall be 
appointed a mental health and retardation board having 
not less than nine members, if a single county board, or 
not less than thirteen members, if a joint-county board, 
nor more than fifteen members. The chief of the 
division of mental health, with the approval of the 
director of mental health and mental retardation, shall 
appoint one-third of the members of such board, and the 
board of county commissioners shall appoint the 
remaining members of the board. In a joint-county 
district the chief, with the approval of the director, 
shall appoint one-thir,·; of the members of such board, 
and the county commissioners of each participating 
county shall appoint the remaining members to the 
board in as nearly as possible the same proportion as 
that county's share bears to the total of funds expended 
from all participating counties for the mental health 
and retardation services approved by the director. 

At least two members of the board shall be practicing 
physicians, one of whom shall be either a psychiatrist or 
pediatrician, if possible, and at least one member shall 
be a probate judge of a participating county or his 
designee. Members shall be residents of the county or 
counties and knowledgeable and interested in mental 
health and mental retardation programs and facilities. 

The statute also provides for the term of membership on the board and the 
procedure for filling vacancies and for removal of members. The statute does not, 
however, set forth requirements for a quorum or for voting. 

R.C. 340.03, which sets forth the duties of the board, also is relevant to the 
issues you raise. R.C. 340.03(L) set forth below, authorizes a community mental 
health and retardation board to establish its own operating procedures. Similarly, 
R.C. 340.03(M), set forth below, authorizes the board to establish such rules as may 
be necessary to carry out the provisions of R.C. Chapter 340. 

Subject to rules and regulations of the director of 
mental health and mental retardation, the community 
mental health and retardation board, with respect to its 
area of jurisdiction, and except for training center and 
workshop programs and facilities conducted pursuant to 
Chapter 5127 of the Revised Code, shall: 

(L) Establish the operating procedures of the board and 
submit an annual report of the programs under the 
jurisdiction of the board, including a fiscal accounting, 
to the board of county commissioners. 
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(M) Establish such rules and regulations or standards 
and perform such other duties as may be necessary or 
proper to carry out Chapter 340 of the Revised Code. 

OAG 78-048 

It is, therefore, necessary to determine whether the discretionary power conferred 
on the board by these sections includes the authority to determine a quorum 
standard different from the common law rule. 

It is a settled rule of statutory construction that the General Assembly will 
not be presumed to have abrogated a rule of common law unless the language used 
in a statute clearly exprP.sses such intention. There is no abrogation of the common 
law by mere implication. State ex rel. Hunt v. Fronizer, 77 Ohio St. 7 (1907); 
Frantz v. Maher, 106 Ohio App. 465 (1957); State ex rel. Wilson v. Board of 
Education, 102 Ohio App. 541 (1956). Where the General Assembly has altered the 
common law quorum and voting requirements, it has done so expressly. See e.g. 
R.C. 705.15 (A majority of all members of the legislative authority of a municipal 
corporation constitutes a quorum, but the affirmative vote of a majority of the 
members of the legislative authority is necessary to adopt any motion, resolution or 
ordinance. The rule requiring every ordinance to be read three times may be 
suspended by a three-fourths vote of all members); R.C. 3319.01 (A local board of 
education, by a three-fourths vote of its full membership, may employ a person not 
n 1minated by the county superintendent as superintendent). 

The authority of a community mental health and retardation board to 
establish operating procedures and such rules as may be necessary to carry out the 
provisions of R.C. Chapter 340 does not clearly express a legislative intent to 
abrogate the common law standard for determining a quorum. I must, therefore, 
conclude that no such abrogation is intended. 

Accordingly, it is my opinion and you are so advised that: 

Syllabus: 

1) A community mental health and retardation board, 
established pursuant to R.C. 340.02, may not take 
formal action at a regular or special meeting of the 
board, if less than a majority of the members of the 
board are present. 

2) A majority of the members of a community health 
and retardation board constitutes a quorum, provided all 
members had notice of and an opportunity to be present 
at the meeting, and an action taken by a majority of the 
quorum constitutes formal action of the board. 

OPINION NO. 78-048 

1. No person who is a member of any board of 
education may be appointed or reappointed to the 
position of trustee of a technical college under 
R.C. 3357.05. 

2. A person who held the positions of trustee of a 
technical college district and member of a board 
of education prior to January 13, 1978 may, 
pursuant to R.C. 3357.05, continue to hold both 
positions, but may not accept a new term in either 
position without first resigning from the other. 
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3. A person who is a trustee of a technical college 
may not subsequently be elected or appointed to 
the position of memher of the board of education 
without first resigning his trusteeship. 

2-112 

To: William Coulter, Acting Chancellor, Board of Regents, Columbus, 
Ohio 

By: William J. Brown, Attorney General, July 24, 1 ~flB 

I have before me your predecessor's request for my opinion which involves 
R.C. 3357.05 as amended by Am. H.B. 399 (effective 1-13-78). The relevant portion 
of the statute, now reads as follows: 

Within ninety days after a technical college district is 
created ... trustees shall be appointed to serve as a board 
of trustees of the technical college district. Appointees 
shall be qualified electors residing in the technical 
college district and shall not be employees of any 
governmental agency. No new trustee may be 
appointed who is a member of any board of education .... 
(New language emphasized.) 

Therefore, you have raised the following questions: 

1. Do appoint and reappoint mean the same; that is, 
can an individual presently serving on the board of 
trustees of a technical college, who is also a member of 
a board of education be reappointed as a trustee for a 
new term? 

2. Does this new law imply that a member of a board 
of trustees, who is subsequently selected as a member 
of a board of education, be required to resign as a 
trustee. 

3. It is my understanding that most members of 
boards of education receive some remuneration for 
services to the board. Does this Section of 3357, 
prohibiting employees of governmental agencies from 
becoming trustees, automatically exclude members of 
boards of education because of the money they receive? 
I am of the opinion that a previous interpretation of this 
law prohibits staff members of public schools from 
serving because of this provision. 

R.C. 3357.05, supra, is, as you indicate in your first question, a statute subject to 
two possible interpretations. Under one reading of the newly amended act, no 
person may be appointed as trustee of a technical college if he is a member of any 
board of education, even if he is currently a trustee. Another reading would permit 
reappointment of trustees even though they concurrently serve on a board of 
education, but would prevent appointment of a " ... new trustee ... " who holds the 
other office. Because of these possible interpretations, the statute is ambiguous, 
and therefore, R.C. 1.49 should be applied. 

R.C. 1.49 establishes guidelines for the distillation of legislative intent. It 
provides: 

If a statute is ambiguous, the court, in 
determining the intention of the legislature, may 
consider among other matters: 

(A) The object sought to be obtained; 
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(B) The circumstances under which the 
statute was enacted; 
(C) The legislative history; 
(D) The common law or former statutory 
provisions, including laws upon the same 
or similar subjects; 
(E) The consequences of a particular 
construction; 
(F) The administrative construction of 
the statute. 

OAG 78-048 

As indicated, R.C. 3357.05 was recently amended. Where formerly the statute 
made only the general prohibition against trustees being " ••. employees of any 
governmental agency ••• ," the statute now specifically prohibits appointment of any 
new trustee who is on any board of education. The object of the statute is clear in 
one respect. It seeks to keep members of a board of education off the board of 
trustees. This amendment appears to recognize the likelihood that the two offices 
are in fact incompatible under the traditional common law test of incompatibility 
of offices. That test, often cited by holders of this office, was set forth in State, 
ex rei. Attorney General, v. Gebert, 12 Ohio C.C.R. (n.s.) 274, 275 (1909) as follows: 

Offices are considered incompatible when one is 
subordinate to, or in any way a check upon the other; or 
when it is physically impossible for one person to 
discharge the duties of both. (Emphasis added.) 

Since, under R.C. 3357.05(A), a majority of the trustees of a technical college 
district are to be selected by the various boards of education within the district, it 
is clear that the office of trustee is "subordinate" to the office of board of 
education member. I find additional support in this conclusion by virtue of the fact 
that board of education members and technical college trustees must be residents 
of their respective districts, and that therefore members of a board of education 
could appoint themselves trustees. Moreover, under R.C. 3357.09(M) the trustees 
of a technical college may contract with boards of education to allow the use of its 
facilities by various school districts. This would place a member of both bodies in 
an obvious conflict. 

Returning to R.C. 1.49, it must be presumed that the General Assembly was 
cognizant of the incompatability of the two offices when it enacted Am. H.B. No. 
399 to amend R.C. 3357.05, and therefore the various factors to be considered in 
resolving ambiguity under R.C. 1.49 fall easily into place. The only construction of 
R.C. 3357.05 which is reasonable is that after the effective date of Am. H.B. 399, 
no appointee to the office of technical college trustee may be a member of any 
board of education, regardless of whether the appointee is currently a trustee of 
the technical college or not. Simply put, under R.C. 3357.05 "appoint" is 
synonomous with and includes "reappoint." 

Your second question involves the practical result of the amendment to R.C. 
3357.05 as set forth in Am. H.B. 399. If a technical college trustee is elected to 
serve on a board of education, you ask whether he must, at that point, resign his 
trusteeship. The statute speaks only to the reverse situation, i.e. where a board 
member is to be appointed as a trustee. In that instance, it seems clear that he 
must, in fact, resign in order to be appointed as trustee. Under Ohio case law, if 
one person is appointed to an office which is incompatible with an office he already 
holds, then he automatically vacates the first office. State, ex rei. Hover v. 
Wolven, 175 Ohio St. ll4 (1963). To apply this result blindly to the situation you 
describe would, I think, contravene the intention of the legislature. It seems that 
the General Assembly has, through Am. H.B. No. 399, stated that only at time of 
appointment as trustee must a board member choose which office he will hold. If 
he opts for the trusteeship he must resign his board of education membership. 
However, to allow a trustee to affirmatively seek the office of board of education 
member, after the effective date of the act also contravenes the intent of the 
legislature that one person may not hold both offices. Therefore, in answer to your 
second question, if a member of a Board of Education also held the position of 
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technical college trustee prior to the effective date of Am. H.B. No. 399, (1-13-78) 
he may not be reappointed as a trustee but he need not resign either position. 
However, after the effective date of the act, no trustee may be elected or 
appointed as a Board of Education member while retaining the trusteeship. 

My response to your first two questions renders specific treatment of your 
third question unnecessary. This is so because of the axiom of 1itatutory 
construction that the specific part of a statute controls over the general. 
Moreover, members of a board of education are not "employees" in the traditional 
sense. Rather they are officers since they are not subject to control in the manner 
in which they execute their duties. 

Accordingly, it is my opinion, and you are hereby advised that: 

Syllabus: 

1. No person who is a member of any board of 
education may be appointed or reappointed to the 
position of trustee of a technical college under 
R.C. 3357.05. 

2. A person who held the positions of trustee of a 
technical college district and member of a board 
of education prior to January 13, 1978 may, 
pursuant to R.C. 3357.05, continue to hold both 
positions, but may not accept a new term in either 
position without first resigning from the other. 

3. A person who is a trustee of a technical college 
may not subsequently be elected or appointed to 
the position of member of the board of education 
without first resigning his trusteeship. 

OPINION NO. 78-049 

An employer is permitted to "pick up" part or all of the teacher contributions 
required to be made to the State Teachers Retirement System pursuant to R.C. 
3307.51. 

To: James L. Sublett, Executive Director, State Teachers Retirement 
System, Columbus, Ohio 

By: William J. Brown, Attorney General, August 25, 1978 

I have before me your request for my opinion on the following question: 

May an employer "pick up" part or all of the teacher 
contributions to the State Teachers Retirement 
System? 

Your request follows the announcement of Rev. Rul. 77-462. In that ruling, 
the Internal Revenue Service declared that when an employer-school district "picks 
up" (assumes and pays) required teacher contributions to a pension plan, qualified 
under §§40l(a) and 50l(a), Internal Revenue Code of 1954, that payment would not 
be included as income to the employee until distribution of the benefits upon 
retirement or termination, pursuant to §402(a). But while Rev. Rul. 77-462 
identifies the federal tax consequences of such a payment, it does not address the 
question of whether such a payment is authorized under Ohio law. 
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Teacher contributions to the State Teachers Retirement System (STRS) are 
required by R.C. 3307.51, which states in relevant part: 

Each teacher who is a member of the state teachers 
retirement system shall contribute eight percent of his 
earned compensation to the teachers savings fund .... 
Such contribution shall be deducted by the employer in 
an amount equal to the applicable percent of such 
contributor's paid compensation ... [Emphasis added.] 

Thus, the question of whether an employer may "pick up" employee contributions to 
STRS depends upon the meaning of the phrase "· . . shall contribute eight 
percent of his earned compensation . . ." 

Teachers, professors and others eligible to participate in STRS, by statute, 
have their rate of compensation fixed by their boards of education or trustees. 
See, e.g., R.C. 3317.14 (empowers boards of education to fix compensation, subject 
t'() prescribed minimum rates, for their teaching employees); and R.C. 3335.09 
(permits board of trustees of Ohio State University to determine compensation of 
faculty members). Compensation is not limited to direct cash payments to an 
employee. As the Supreme Court noted in State, ex rei. Parsons v. Ferguson, 46 
Ohio St. 2d 389, 391, while discussing Ohio Canst., Art. II, §20,: 

Fringe benefits . . . are valuable perquisites of an 
office, and are as much a part of the compensations of 
office as a weekly pay check. It is obvious that an, 
office holder is benefitted and enriched by having his 
insurance bill paid out of public funds, just as he would 
be if the payment were made directly to him, and then 
transmitted to the insurance company. Such payments 
for fringe benefits may not constitute "salary" in the 
strictest sense of the word, but they are compensation. 

Thus, it is of no moment whether employees are paid for their services through a 
weekly paycheck, fringe benefits, or a combination thereof. Such payments and 
benefits are compensation. Similarly, an employee contributes to a pension plan 
from his compensation, whether such contribution is deducted from his weekly 
paycheck or whether the employer "pays" it for him. The mode of payment is not 
controlling, for, ultimately, the payment is made out of the employee's compensa
tion. Accordingly, the employee subject to STRS contribute eight percent of his 
compensation to the system even though his employer "picks up" such payments. I 
conclude, therefore, that an employer is permitted to "pick up" part or all of the 
teacher contributions to STRS. 

Accordingly, it is my opinion, and you are so advised, that an employer is 
permitted to "pick up" part or all of the teacher contributions required to be made 
to the State Teacher's Retirement System pursuant to R.C. 3307.51. 

OPINION NO. 78-050 

Syllabus: 

1. A county welfare department is an ''office" of a "taxing district" for thf' 
purposes of R.C. ll7.0l, and is therefore subject to examination by the Auditor of 
State through the Bureau of Inspection and Supervision of Public Offices. 

2. Under R.C. ll7.15, the county auditor, as fiscal officer of the taxing district, 
may charge the fund of the county welfare department for the costs of an 
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examination of that department conducted by the Bureau of Inspection and 
Supervision of Public Offices. 

To: Kenneth B. Creasy, Director, Dept. of Public Welfare, Columbus, Ohio 
By: William J_ Brown, Attorney General, August 25, 1978 

I have before me your request for my opinion regarding audits of county 
welfare departments conducted by the Auditor of State through the Bureau of 
Inspection and Supervision of Public Offices. Specifically, you have raised the 
following questions: 

1. Is a county welfare department subject to an audit 
by the Auditor of State pursuant to the provisions 
of Chapter ll7 of the Revised Code, specifically, 
or if not that Chapter, by what statutory .grant of 
power is such a right conferred? 

2. Is a county welfare department a "taxing district" 
as used in section ll7 .15, Ohio Revised Code, so 
that costs of an audit may be charged to the 
county welfare department? If not, by what 
statutory grant of power is the auditor empowered 
to assess the costs of an audit against the fiscal 
accounts of a county welfare department? 

The Bureau of Inspection and Supervision of Public Offices (hereinafter the 
Bureau) is created by R.C. ll7.01. That section also enumerates the powers and 
duties of the Bureau. It provides in part: 

This section creates the bureau of inspection and 
supervision of public offices, in the office of the auditor 
of state, which bureau shall inspect and supervise the 
accounts and reports of all state offices as provided in 
sections ll7.01 to 117.19, inclusive, of the Revised Code, 
including every state educational, benevolent, penal, 
and reformatory institution, public institution, and the 
offices of each taxin district or public institutioniil 
the state • • • Emphasis added) 

The problem thus presented is whether a "county" is a "taxing district," as it is 
clear that a county welfare department is an "office" of the county. See, R.C. 
329.01 et seq. 

Whether or not a county is a "taxing district" is a matter of some confusion. 
The only statutory definition of the term is found in R.C. 57ll.Ol (E). It provides: 

As used in section 57ll.01 to 5711.36, inclusive, of the 
Revised Code: 

(E) "Taxing district" means, in the case of property 
assesable on the classified tax list and duplicate, a 
municipal corporation or the territory in a county 
outside the limits of all municipal corporations therein; 
in the case of property assessable on the general tax list 
and duplicate, a municipal corporation or township, or 
part thereof, in which the aggregate rate of taxation is 
uniform. 

By its own terms, however, this definition is limited to R.C. Chapter 5711., and 
when applied to R.C. ll7.01 is of limited value. 
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Within the various sections which comprise R.C. Chapter ll7 ., tuere are 
several instances where a distinction is made between counties and taxing districts. 
Thus, in R.C. 117.06, the following language is found: 

A financial report of each public institution or taxing 
district for eacn fiscal year shall be made [to the 
bureau.] 

Any public institution or taxing district whose financial 
report is not filed at the time required by this section 
shall pay the auditor of state twenty-five dollars for 
each day the report remains unfiled • lf funds 
are withheld from a county because of the failure of 
taxing district located within the county or any portion 
of which is so located to file, the county may deduct 
the amount of penalty from property tax revenue due 
the delinquent district. 

And, R.C. ll7.18 contains the following language: 

The bureau . • • may require financial reports from 
any county, political subdivision, or taxing district 
showing the condition of all appropriation accounts . 
. (Emphasis added.) 

See also, R.C. 117.15, infra. While it is not entirely clear from the statutes just 
Wllat""i"taxing district" includes, the language in R.C. 117.16 and R.C. 117.18 cited, 
~. indicates that the terms "taxing district" and "county" are not synonymous. 
Iliiilct, in 1969 Op. Att'y Gen. No. 69-047, my predecessor had occasion to interpret 
R.C. 117.06, and concluded that a county was not a taxing district. 

There is, however, some authority to support the view that the term "taxing 
district" includes counties. In State ex rel. Guilbert v. Shumate, 72 Ohio St. 487 
(1905), the Supreme Court was confronted with the constitutionality of the 
provisions, now contained in R.C. ll7.15, which provide that the costs of audits 
conducted by the bureau be charged to the taxing district which was the subject of 
the audit. The case was an action in mandamus, brought by the auditor of state, 
against a county auditor. The court, in deciding the case, never actually 
confronted the issue, but merely assumed that a county was a taxing district. A 
similar result is found in 1956 Op. Att'y Gen. No 6184, p. 22, which dealt with R.C. 
ll7 .01 and county law library associations. The provision of that section under 
consideration was as follows: 

The bureau may examine the accounts of every private 
institution, association, board, or corporation receiving 
public money for its use, • The expense of such 
examination shall be borne by the taxing district 
providing such public money. 

My predecessor concluded that the county, which provided funds for the 
association, was responsible for the costs of examination, again assuming that a 
county is a "taxing district." 

. In resolving this conflicting authority it is important to keep in mind the 
intent of the legislature, for that is the goal of all matters involving construction 
of statutes. Carter v. Youngstown, 146 Ohio St. 203 (1946). The Ohio Supreme 
Court, in State ex rel. Smith v. Maharry, 97 Ohio St. 272 (1918) has found that the 
provisions of R.C. 117.01 are remedial, and therefore should be liberally construed 
and applied to effect their clear and controlling purpose to protect and safeguard 
public property and public monies. Keeping this admonition in mind, and 
considering the ease with which the Supreme Court in Shumate, supra, found that a 
county was a taxing district for the purposes of R.C. Chapter 117, I must conclude 
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that the term "taxing district" as used in R.C. 117.01 includes counties. Therefore, in 
answer to your first question, it is my opinion that a county welfare department is 
subject to an audit and examination by the Bureau as an "office" of a "taxing 
district" under R.C. 117.01. 

Your second question concerns R.C. 117.15. That section provides, in pertinent 
part, as follows: 

The necessary expenses of the maintenance and 
operation of the administrative office of the bureau of 
inspection and supervision of public offices shall be 
financed from the general revenue fund of the state 
through biennial appropriations by the general assembly. 
The total amount of compensation paid state examiners, 
their expenses, and the cost of typing reports shall be 
borne by the taxing districts to which such state 
examiners are assigned . • • The auditor 
of state shall certify the amount of such compensation, 
expenses, and typing to the county auditor of the the 
county in which the taxing district is located. The 
county auditor shall forthwith issue his warrant in favor 
of the auditor of state or the county treasurer who shall 
pay it from the general fund of the county, and the 
county auditor shall charge the amount so paid to the 
taxing district at the next semi-annual settlement 
period. 

To distribute the cost of examination of each 
taxing district audited, the fiscal officer of each such 
taxing district may charge each fund examined with the 
pro rata share of such examination costs as each fund 
relates in part to the total examination expense. The 
bureau of inspection and supervision of public offices 
shall furnish the fiscal officer of such taxing district, at 
the conclusion of each examination, a statement 
showing the total cost of such examination and the 
percentage chargeable to each fund examined. The 
fuscal officer may distribute such costs to each fund. 
The cost of typing reports shall likewise be distributed 
and each fiscal officer shall be notified of the amount 
chargeable to the several funds individually. (Emphasis 
added.) 

Upon examination of this statute, the question you raise appears to be directly 
answered. The problem is not whether the county welfare department is a taxing 
district, but whether the department's fund may be charged with the costs of an 
audit. R.C. ll7 .15 empowers the "fiscal officer" of the "taxing district" to charge 
each fund with the expense of examining that fund. In the case of a county, the 
fiscal officer is the county auditor, and under this section, then, the county auditor 
may impose the costs of examining the county welfare department to the 
department's fund. The statute is unambiguous in that regard. 

Accordingly, it is my opinion, and you are advised that: 

1. A county welfare department is an "office" of a 
"taxing district" for the purposes of R.C. ll7 .01, 
and is therefore subject to examination by the 
Auditor of State through the Bureau of Inspection 
and Supervision of Public Offices. 
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2. Under R.C. 117.15, the county auditor, as fiscal 
officer of the taxing district, may charge the fund 
of the county welfare department for the costs of 
an examination of that department conducted by 
the Bureau of Inspection and Supervision of Public 
Offices. 

OPINION NO. 78-051 

I) A board of trustees of a technical college district 
is without authority under the terms of R.C. 
3357.09 to construct a branch campus outside the 
district. 

2) A board of trustees of a technical college district 
is authorized by R.C. 3357.09(L) to conduct 
technical college courses outside the district. 
Where the nature of such courses and the 
availability of facilities within the district require 
the provision of facilities outside the district, 
R.C. 3357.09(L) authorizes the board of trustees 
to acquire interests in real property outside the 
district. 

OAG 78-051 

To: William Coulter, Acting Chancellor, Ohio Board of Regents, Columbus, 
Ohio 

By: William J. Brown, Attorney General, August 25, 1978 

I have before me your predecessor's request for my opinion which raises the 
following question: 

Does the board of trustees of a technical college have 
the legal authority to purchase or lease real estate 
outside of the technical college district in order to 
construct or establish a "branch" campus? 

In order to answer your question, an understanding of the structure and function of 
a technical college district is essential. 

Technical colleges are created under the terms of R.C. Chapter 3357. The 
term "technical college district" is defined specifically in R.C. 3357.01(8) as 
follows: 

"Technical college district" means a political 
subdivision of the state and a body corporate with all 
the powers of a corporation, comprised of the territory 
of a city school district or a county, or two or more 
contiguous school districts or counties, which meets the 
standards prescribed by the Ohio Board of Regents 
pursuant to §3357.02 of the Revised Code, and which is 
organized for the purpose of establishing, owning, and 
operating one or more technical colleges within the 
~· (Emphasis added.) 
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If the creation of a technical college has been approved by the voters of the 
proposed district (R.C. 3357 .02), trustees are to be selected within ninety days 
(R.C. 335'1'.05). Prior to commencement of operations, the trustees must submit an 
"official plan" to the Ohio Board of Regents pursuant to R.C. 3357.07. The 
relevant portion of that section is as follows: 

The board of trustees of a technical college district 
shall prepare an official plan for a technical college 
within the district. Such official plan shall include, but 
not be limited to, a demonstration of need and 
prospective enrollment, a description and location of 
lands, buildings, facilities, and improvements proposed 
to be occupied by such 'college; a proposed schedule of 
acquisition of such lands or improvements, and for 
operution of the college; estimates of cost of lands and 
improvements; 

Upon completion of the official plan, the board of 
trustees or' the technical college district shall file a 
copy thereof with the Ohio Board of Regents which may 
approve or disapprove any provisions thereof. • • if the 
Ohio Board of Regents approves the official plan, it 
shall certify a copy of its action to the board of 
trustees of the technical college district and issue a 
charter creating the technical college. • • The official 
plan shall be appended to and shall become a part of 
such charter, and such charter shall not thereafter be 
changed except by charter amendment with the 
approval of the Ohio Board of Regents. • • (Emphasis 
added.) 

Under the terms of R.C. 3357.01 and 3357.07, the college or colleges operated by a 
tenchical college district are to be located within the district. R.C. 3357.07 
further requires that the proposed college's lands and improvement be approved by 
the Board of Regents. 

The powers and duties of the board of trustees of a technical college district 
are set forth in R.C. 3357.09. The relevant portions of that section are as follows: 

The board of trustees of a technical college 
district may: 

(A) Own and operate a technical college, 
pursuant to an official plan prepared and approved in 
accordance with section 3357.07 of the Revised Code; 

(B) Hold, encumber, control, acquire by 
donation, purchase, or condemnation, construct, own, 
lease, use, and sell, real and personal property as 
necessary for the conduct of the program of the 
technical college on whatever terms and for whatever 
consideration may be appropriate for the purposes of 
the institution; 

(C) Accept gifts, grants, bequests, and devices 
[sic] absolutely or in trust for support of the technical 
colege; 

(D) Appoint the president, faculty, and such 
other employees as necessary and proper for such 
technical college, and fix their compensation; 

(E) Provide for a technical college necessary 
lands, buildings, or other structures, equipment, means, 
and appliances; 
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(L) Enter into contracts and conduct technical 
courses outside the technical college district; 

OAG 78-061 

Under the terms of R.C. 3357 ,09(L), therefore, the board of trustees of a 
technical college district is authorized to enter into contracts and conduct 
technical courses outside the district. Your question thus requires an analysis of 
whether the power to establish branch campuses outside the district may be said to 
be necessarily implied from the authority to conduct courses outside the district. 

Understandably, there is no case law which touches upon this precise 
question. However, in Sterkel v. Mansfield Board of Education, 172 Ohio St. 231 
(1961), the Supreme Court faced an analagous problem. In Sterkel, the board of 
education of the Mansfield city schools sought to tnke realty outside of the district 
through eminent domain. The Board relied upon R.C. 3313.37 which allows boards 
of education to purchase realty " ••• either within or without the district ... " No 
similar provision exists in R.C. 3313.19, which grants eminent domain powers to 
boards of education. The court ultimately reached the conclusion that the board 
had no condemnation powers outside of the district. In so deciding the issue they 
cited Board of Education v. Akron Rural Cemetery, llO Ohio St., 430(1924) for the 
proposition that: 

When the power to make an appropriation is granted 
only in general terms, land exempt from appropriation 
cannot be taken under such general power. Power to 
take land must be expressly granted in order to 
authorize such appropriation. Sterkel, at p. 233. 

The signifcance of Sterkel is, I think, twofold. Clearly, in the absence of express 
authority no subdivision of this state may take property outside of its geographical 
boundaries by eminent domain. No such authority has been granted to the trustees 
of a technical college district, and therefore they may not take property outside of 
their district in such a fashion. More important, however, is the fact while the 
General Assembly has specifically conferred upon boards of education the authority 
to purchase or lease property outside of their districts, no similar authority has 
been conferred upon the trustees of a technical college district. The implication is 
that the General Assembly did not intend for the trustees to excercise such a 
power, for otherwise it would have used language similar to that of R.C. 3313.37. 

To conclude that a board of trustees of a technical college district lacks the 
authority to establish a branch campus outside the district is not, however, to imply 
that the trustees are under all circumstances without the authority to acquire an 
interest in real property located outside the district. Under the terms of R.C. 
3357.09(1), the trustees are authorized to conduct courses outside the district. 
Thus, where the nature of the technical courses offered and the limitations of the 
district require, the authority to provide facilities outside the district through the 
purchanse or lease of real property may be necessarily implied from the authority 
vested in the board of trustees under R.C. 3357.09. As an example, in order to 
effectively conduct technical courses in aviation mechanics, it would be necessary 
to have a teaching facility at or near an airport. If the best such facility is located 
outside the district, I am of the opinion that the terms of R.C. 3357.09(1) would 
authorize the trustees to provide such a facility. Similarly, there may be instances 
where the facilities available within the district for providing relevant practical 
experience in the course of a technical program are so limited as to require the 
provision of additional facilities outside the district. 

Accordingly, it is my opinion, and you are so advised that: 

1) A board of trustees of a technical college district 
is without authority under the terms of R.C. 
3357.09 to construct a branch compus outside the 
district. 
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2) A board of trustees of a technical college district 
is authorized by R.C. 3357.09(L) to conduct 
technical college courses outside the district. 
Where the nature of such courses and the 
availability of facilities within the district require 
the provision of facilities outside the district, 
R.C. 3357 .09(L) authorized the board of trustees 
to acquire interests in real property outside the 
district. 

OPINION NO. 78-052 

2-122 

Employees of state community college districts created pursuant to R.C. 
Chapter 3358 are employees in the service of the state for the purposes of R.C. 
Chapter 124, regardless of whether such employees were in the service of a general 
and technical college prior to the November 4, 1977, effective date of Am. S.B. 
229. 

To: Richard D. Jackson, P.E., Director, Department of Administrative 
Services, Columbus, Ohio 

By: William J. Brown, Attorney General, August 25, 1978 

I have before me your request for my opinion which reads as follows: 

Your opinion is respectfully requested on certain 
questions arising from the interpretation of Sections 
3354.02 and 3358.01 through 3358.10 of the Ohio Revised 
Code. These sections were recently enacted or revised 
by Amended Senate Bill No. 229, effective November 4, 
1977. In addition to enacting or revising the above 
sections, this bill also changed Shawnee State College, 
Southern State College and Edison State College from 
state general and technical colleges to state community 
colleges. 

Our questions are as follows: 

1. What effect does this change in status have 
on the employees of Shawnee, Southern and Edison who 
in the past were considered to be state employees and 
therefore covered by Ohio's civil service law, Chapter 
124 of the Ohio Revised Code'~ Do these employees 
continue to be considered state employees covered by 
Chapter 124, or are they now exempt from this chapter 
of the code? It is our understanding that employees of 
community colleges are not considered to be state 
employees and therefore are not subject to Chapter 124. 
However, there seems to be some distinction in the law 
between community colleges and state community 
colleges. Therefore, we feel that a clarification of the 
status of employees of state community colleges is 
needed. 

2. Will, future state community colleges created 
under Sections 3358.01 through 3358.10 of the Ohio 
Revised Code be subject to Chapter 124? 
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For the purposes of R.C. Chapter 124, 11civil service 11 is defined by R.C. 124.01 
as follows: 

11Civil service11 includes all offices and positions of trust 
or employment in the service of the state and the 
counties, cities, city health districts, general health 
districts, and city school districts thereof. 

Thus, an employee in the service of one of the entities enumerated above is subject 
to the civil service provisions of R.C. Chapter 124. There are, however, a number 
of political subdivisions of the state which are not included within the coverage of 
R.C. Chapter 124. See, e.g., 1939 Op. Att'y Gen. No. 182, p. 213 (employees of 
bridge commissions not subject to the civil service laws); 1919 Op. Att'y Gen. No. 
125, p. 217 (employees of a park district not within the scope of the civil service 
laws); 1918 Op. Att'y Gen. No. 1645, p. 1594 (employees and officers of a district 
tuberculosis hospital not within the provisions of the civil service act.) 
Consequently, if the employees and officers of a state community college district 
created pursuant to R.C. Chapter 3358 may be said to be in the service of a state 
institution, they are subject to the civil service provisions of R.C. Chapter 124. 
Conversely, if a state community college district is a political subdivision separate 
and distinct from the state, its employees and officers must be outside the purview 
of the civil service laws, since such districts are not political subdivisions included 
under the terms of R.C. 124.01. 

An examination of the structure of state community college districts created 
pursuant to R.C. Chapter 3358 is, thus, essential to the resolution of your 
questions. Before undertaking such an examination, however, I believe that a brief 
review of the status of two other institutions of higher learning will highlight the 
issues underlying your question. A state university is an instrumentality of the 
state. Thacker v. Bd. of Trustees of Ohio State Univ., 35 Ohio St.2d 49 (1973); Wolf 
v. Ohio State Univ. Hos~ital, 170 Ohio St. 49 (1959), Because a state university is an 
mstrumentahty of the s ate, one of MY predecessors, in !965 Op. Att'y Gen. No. 65-
79, concluded that employment in the service of a state university is state service 
within the meaning of the civil service laws. 

In contrast, in 1962 Op. Att'y Gen. No. 3073, p. 486, another of my 
predecessors took cognizance of the status of a community college district created 
pursuant to R.C. Chapter 3354 as an entity separate and distinct from the state. 
My predecessor took note of the fact that appointment to the board of trustees of 
such a district was a matter entrusted primarily to commissioners of the county or 
counties comprising the district. He further observed that the terms of R.C. 
3354.01 and 3354.03 specify that a community college district is a political 
subdivision of the state vested with the powers of eminent domain, taxation and 
assessment. It was, therefore, his conclusion that the employees of a community 
college district created pursuant to R.C. Chapter 3354 were employees in the 
service of a political subdivision not included within the scope of what is now R.C. 
Chapter 124. I concur and follow my predecessor's reasoning. 

However, the structure of a state community college district created 
pursuant to R.C. Chapter 3358 differs both from that of a state university and that 
of a community college created pursuant to R.C. Chapter 3354. Prior to November 
4, 1977, the effective date of Am. S.B. 229, R.C. 3358 provided for the creation of 
institutions known as state general and technical colleges. These institutions could 
be created by several methods, including proposal by the trustees of a state 
university, proposal by t'.e trustees of a technical college district, proposal by a 
board of county commissioners and petition of the electorate of a county. It is my 
understanding that the three state general and technical colleges created pursuant 
to R.C. Chapter 3358 were chartered by the Ohio Board of Regents and functioned 
as state institutions. 

Am. S.B. 229, effective November 4, 1977, however, altered both the name of 
these institutions and the powers assigned the trustees thereof. Under the terms of 
Section 3 of the Ac.t, the three existing state general and technical colleges 
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became state community colleges and the counties these three institutions were 
chartered to serve became state community college districts. The stated purposes 
of Am. S.B. 229 were: 

[T] o change the designation of state general and 
technical colleges to "state community colleges," to 
assign state community colleges most of the powers and 
duties of community colleges, to establish the minimum 
population necessary to create a state community 
college district, and to require that trustees of state 
community colleges be residents of the college 
districts. 

The amended terms of R.C. 3358.0l(A) define a state community college district as 
"a political subdivision composed of the territory of a county, or two or more 
contiguous counties • • • having a population of at least one hundred and fifty 
thousand ••• " Becaus.e a state community college district is now, under the 
terms of R.C. 3358.01, defined as a political subdivision, it is no longer clearly an 
instrumentality of the state. Thus, on the basis of the reasoning set forth in 1962 
Op. Att'y Gen. No. 3073, p. 486, it might be said that the amended provisions of 
R.C. 3358.0l(A) imply that employees of a state community college district are no 
longer employees in the service of the state. 

The conclusion reached in the 1962 Opinion, however, was reached not solely 
on the basis that a community college district is defined as a political subdivision 
under the terms of R.C. 3354.01, but, rather in reliance upon this designation of a 
body entrusted under the terms of R.C. 3354.03 with the traditional governmental 
powers of eminent domain, taxation and assesment. While the amended terms of 
R.C. 3358.0l(A) define a state communtiy college district as a political subdivision, 
an examination of the provisions of R.C. Chapter 3358 indicate that the district 
cannot be readily classified as either an entity separate and distinct from the state 
or as an instrumentality of the state. 

In contrast to the powers of taxation, eminent domain and assessment 
conferred upon a community college district under the terms of R.C. 3354.03 and 
3354.12, R.C. 3358.09 specifies that the General Assembly shall support a state 
community college by such sums of money and in such manner as it may provide. 
Under the terms of R.C. 3358.09, support for a state community college may be 
derived from other sources; however, the trustees thereof have not been vested 
with the power to tax or to appropriate property. In enumerating the powers of the 
trustees of a community college district, R.C. 3354.09(K) specifies that the board 
may receive and expend gifts and grants from the state. No analgous power is 
conferred upon the trustees of a state community college district under the terms 
of R.C. 3358.08, since R.C. 3358.09 provides for direct funding by the General 
Assembly. Under the terms of R.C. 3354.05, six of the nine trustees of a 
communtiy college district are appointed by commissioners of the county or 
counties comprising the district, with the remaining three trustees appointed by the 
governor. In contrast, R.C. 3358.03 provides for the appointment of all nine 
trustees of a state community college district by the Governor, with the advice and 
consent of the Senate. 

In summary, then, under the terms of R.C. Chapter 3358, a state community 
college district has features common to both the autonomous community college 
district created under R.C. Chapter 3354 and the state universities which are 
clearly instrumentalities of the state. While the terms of R.C. Chapter 3358 
suggest that the districts therein created operate with what may be a greater 
degree of autonomy than that enjoyed by a state university, the General Assembly 
has not see fit to clothe the state community college districts created therein with 
those most significant indicia of an entity separate and distinct from the state, the 
powers of taxation, assessment and eminent domain. The government and 
operation of such districts is entrusted to a board of trustees appointed by the chief 
executive officer of the state with the advise and consent of the Senate. The 
support of such districts is a matter reserved to the General Assembly. It is, 
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therefore, my conculsion that the employees of state community college districts 
created and operated under R.C. Chapter 3358 should, for the purposes of R.C. 
Chapter 124, be regarded as employees in the service of the state. This conclusion 
renders any consideration of a difference in status between employees of the three 
existing districts and those of districts subsequently created unnecessary. 

In specific answer to your question, it is my opinion, and you are so advised, 
that employees of state community college districts created pursuant to R.C. 
Chapter 3358 are employees in the service of the state for the purposes of R.C. 
Chapter 124, regardless of whether such employees were in the service of a general 
and technical college prior to the November 4, 1977, effective date of Am. S.B. 
229. 
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OPINION NO. 78-053 

I. The Ohio Youth Commission must, pursuant to 
R.C. 3323.05 and R.C. 3323.091, appoint parent 
surrogates for any handicapped child under its 
care and custody when the child's legal guardian 
or parent is unknown or unavailable and the child 
is placed in a special education program. The 
person so appointed may not be an employee of 
the Youth Commission. 

2. A child who is committed to the Ohio Youth 
Commission under R.C. Chapter 5139 is not a 
"ward of the state" for purposes of R.C. 3323.05, 
unless the child's parent or legal guardian is 
unknown or unavailable. If the parent or guardian 
is unknown or unavailable the Youth Commission 
must appoint a parent surrogate if the child is 
handicapped and is to be placed in a special 
education program. 

OAG 78-053 

To: William K. Willis. Director. Ohio Youth Commission. Columbus. Ohio 
By: William J. Brown. Attorney General. October 2. 1978 

I have before me your request for my opinion which concerns R.C. 3323.05. 
That section was enacted as a part of Am. Sub. H.B. 455, effective August 27, 1976, 
relating to the identification, evaluation, educational placement and education of 
handicapped children. R.C. 3323.05 requires the establishment of procedural 
safeguards in decisions relating the education of handicapped children, in part, as 
follows: 

The state board uf education shall establish procedures 
to assure that handicapped children and their parents 
are guaranteed procedural safeguards in decisions under 
this chapter relating to the identification, evaluation, 
or educational placement of a handicapped child or the 
provision of education or related services under this 
chapter. 

The procedures shall include, but need not be 
limited to: 

(B) Procedures to protect the rights of the child 
when the parents of the child are unknown or 
unavailable, or when the child is a ward of the 
state, including the assignment of an individual, 
who shall not be an employee of any agency 
involved in the education or care of the child, to 
act as a surrogate for the parents. 

This section relates to the Ohio Youth Commission by virtue of R.C. 3323.091. since 
it states that: 
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The Department of Mental Health and Mental Retarda
tion and the Ohio Youth Commission shall establish and 
maintain special education programs for handicapped 
children in institutions under their jurisdiction 
according to standards adopted by the Ohio State Board 
of Education • • , 

2-130 

The questions you raise involve the status of the Ohio Youth Commission with 
respect to handicapped children under committment to institutions within its 
jurisdiction. Specifically you ask: 

1. Do the applicable law and standards require the 
Ohio Youth Commission (which operates the special 
education programs in its institutions) to appoint an 
individual to act as a parent surrogate in those cases 
where the natural parents or guardian is unknown or 
unavailable, or may the Commission serve as the 
"parent" for those children, considering the fact that 
the Commission is the legal custodian of all children 
committed to it by virtue of Section 5139.01(A)(3) of the 
Ohio Revised Code of Ohio, and by virtue of the fact 
that Section 3323.01 of the Revised Code of Ohio 
defines "parent" to include the child's custodian. 

2. Does the fact that a child is committed to the 
Ohio Youth Commission make that child a "ward of the 
state" within the meaning of Section 3323.05(B) of the 
Revised Code of Ohio, and if so, would the Commission 
then be required to appoint a parent surrogate for all 
children which it places, evaluates, or identifies in the 
special education program? If the Commission is 
required to appoint a parent surrogate for all of these 
children, as the result of their being "wards of the 
state," would there be any reason why the natural 
parents could not be so appointed where that would be 
desirable? 

As set forth in R.C. 3323.02, the purpose of R.C. Chapter 3323 is: 

[T] o assure that all handicapped children of compulsory 
school age in this state shall be provided with an 
appropriate public education. 

Accordingly, no educational program operated for the benefit of handicapped 
children shall receive state or federal funds unless it complies "with all procedures, 
standards and guidelines • ." promulgated by the State Board of Education, 

As indicated in R.C. 3323.05(8), su~ra, one of necessary prerequisites of any 
special education program is the requirement that procedural safeguards be 
maintained. Pursuant to that section, the State Board of Education has adopted 
specific rules relating to the appointment of parElnt surrogates and State Board of 
Education Standard, 3301-51-lS(C) provides as follows: 

(C) Parent Surrogates 

Due process and procedural safeguard policies and 
procedures shall include procedures to protect the 
rights of the child when the parents of the child are 
unknown or unavailable, or when the child is a ward of 
the state or when the child is without a formally 
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declared legal representative. These policies and 
procedures shall include provisions to insure that: 

(1) When written permission is not 
forthcoming from the child's parent or 
legal guardian to begin any of the evalua-
tion processes, a written inquiry shall be 
sent to the adult in charge of the child's 
place of residence, as well as to the 
parents or legal guardian at their last 
known address. If these efforts find that 
the child is without a parent or guardian, 
or if it is otherwise known that they are 
unavailable, then a request for a parent 
surrogate shall be filed with the 
superintendent of the school district. 
(2) Upon receipt of a request for a 
parent surrogate, the superintendent or 
his designated representative shall, within 
thirty days, utilize all available informat
ion to determine if the child is in need of 
a surrogate and shall assign one if such 
study so indicates. 
(3) The parent surrogate will be respon
sible for protecting the rights of the child 
through the complete decision making 
process including the appeals process, if 
that occurs, and the first review of the 
placement. 
(4) The parent surrogate sliall not be an 
employee: of the school district, state. or 
local educational agency involved in the 
education or care of the child. 
(5) The school district or other 
educational agency, shall individually or in 
cooperation with other districts provide 
an information program for parent 
surrogates regarding their role and 
responsibilities. 
(6) A child who has reached the age of 
majority may request a parent surrogate 
when no parent is available: 
(7) To the extent possible, parent 
surrogates should match the child's 
cultural and linquistic background. 

OAG 78-053 

Your first question turns upon the fact that, for the purposes of R.C. 
Chapters 3321 and 3323, R.C. 3323.01 defines the term "parents" to include a child's 
guardian or custodian. As you have observed, under the terms of R.C. 5139.0l(A)(3), 
upon permanent committment, a child is in the legal custody of the Youth 
Commission. However, under the terms of R.C. 5139.0l(A)(4), legal custody 
encompasses the following rights and responsibilities: 

"Legal custody," insofar as it pertains to the 
status which is created when li child is permanently 
committed to the youth commission, means a legal 
status wherein the commission has the following rights 
and responsibilities: the right to have physical 
possession of the child; the right and duty to train, 
protect, and control him; the responsibility to provide 
him with food, clothing, shelter, education, and medical 
care; and the right to determille where and with whom 
he shall live; provided, that these rights and 
responsibilities are exercised subject to the powers, 
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rights, duties, and responsibilities of the guardian of the 
person of the child, and subject to any residual parental 
rights and responsibilities. 
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The rights and responsibilities vested in the Commission as custodian thus are only 
as specified statuorily. An argument relying on the provisions of R.C. 3323.01 and 
5139.01 that the Youth Commission is the "parent" of a handicapped child for the 
purposes of R.C. 3323.05 would emphasize the letter rather than the spirit of R.C. 
Chapter 3323. Such an argument would further ignore the pu:-pose of the Chapter, 
as set forth by R.C. 3323.02. The procedural safeguards required by R.C. 
3323.05(B) and the standards developed by the State Board of Education pursuant 
thereto contemplate an adversarial situation as the best method of protecting the 
rights and interests of the child. 

To determine the intent of the General Assembly is, of course, the object of 
statutory construction; in this instance, the l~gislative intent is clear. R.C. 
3323.05(B) requires the appointment of an individual to act as a parent surrogate 
when a child's parents are unknown or unavailable. This requirement is mandatory, 
not discretionary. As set forth above, the standards developed by the State Board 
of Education pursuant to R.C. 3323.05(B) require a child's superintendent to 
determine within thirty days after committment if a child is in need of a surrogate. 
Under the provisions of R.C. 3323.091, the Director of the Ohio Youth Commission 
is a child's superintendent for the purposes of this requirement. R.C. 3323.05(B) 
specifically provides that the parent surrogate may not be an employee of any 
agency involved in the education or care of the child. I am, therefore, of the 
opinion that any argument under the terms of R.C. 5139.01 that the agency, as a 
limited custodian, may act as the surrogate parent must fail is light of the 
legislative intent manifest in the express terms of R.C. 3323.05 and the 
administrative standards promulgated thereunder. 

Your second question requires an interpretation of the phrase "ward of the 
state" as used in R.C. 3323.05(B) and in the standards of the State Board of 
Education. Again, determination of the intent of the legislature is of paramount 
concern. Your question thus centers upon whether the legal custody devolved upon 
the Commission under the terms of R.C. 5139.01 operates to make a child 
committed thereto a ward of the state for the purposes of R.C. 3323.05(B). As set 
forth above, the provisions of R.C. 5139.0l(A)(4) confer upon the Commission rights 
to be exercised subject to the powers, rights, duties and responsibilities of the 
guardian of the person of the child and subject to any residual parental rights and 
responsibilities. I am, therefore, of the opinion that the terms of R.C. 5139.0l(A)(3) 
and (4) prevent the conclusion that all children committed to the Commission are 
wards of the state for the purposes of R.C. 3323.05(B). Under the terms of R.C. 
1.51, in enacting a statute, it is presumed that a result both reasonable and feasible 
of execution is intended. To interpret the phrase "ward of the state" as used in 
R.C. 3323.05(8) to include all children committed to the Ohio Youth Commission 
would compel the appointment of varimt surrogates for each such child, even where 
a child's parents are known, avaliable and very much concerned with the child's 
interests. For this reason, I am of the opinion that the Commission's duty to 
appoint a parent surrogate arises only where a child's parent or legal guardian is 
unknown or unavailable. 

In specific answer to your question, it is my opinion, and you are so advised 
that: 

1. The Ohio Youth Commission must, pursuant to 
R.C. 3323.05 and R.C. 3323.091, appoint parent 
surrogates for any handicapped child under its 
care and custody when the child's legal guardian 
or parent is unknown or unavailable and the child 
is placed in a special education program. The 
person so appointed may not be an employee of 
the Youth Commission. 
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2. A child who is committed to the Ohio Youth 
Commission under R.C. Chapter 5139 is not a 
"ward of the state" for purposes of R.C. 3323.05, 
unless the child's parent or legal guardian is 
unknown or unavailable. If the parent or guardian 
is unknown or unavailable the Youth Commission 
must appoint a parent surrogate if the child is 
handicapped and is to be placed in a special 
education program. 

OPINION NO. 78-0!H 

1. A township trustee may opt to participate in a 
group health insurance plan paid for in whole, or 
in part, by the township under R.C. 505.60, during 
his existing term in office, without violating Art. 
II, §20, Ohio Const., even though he had previously 
declined to participate in the plan, provided that 
participation in the plan was available to him at 
the commencement of his term in office. 

2. A township trustee, who is appointed to fill an 
unexpired term in office, may opt to participate 
in a group health insurance plan paid for in whole, 
or in part, by· the township under R.C. 505.60, 
without violating Art. H, §20, Ohio Const., even 
though the previous holder of the office did not 
participate in the plan, provided that the plan is 
available to township trustees prior to actual 
commencement of his holding of the office. 

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General. October 2, 1978 

OAG 78-054 

I have before me your request for my opinion which raises the following 
questions: 

1. Can a township, or other political subdivision 
which has in effect a policy of insurance pay the cost of 
all of the premiums thereof for an elected official who 
did not participate in such coverage at the beginning of 
his term but now desires to participate in such coverage 
during his term where the premiums for such insurance 
have not increased? 

2. Can a township or other political subdivision pay 
the premiums of medical care insurance for an 
appointed official who succeeds an elected official 
during his term of office which elected official did not 
participate in such coverage where there was in effect 
in the subdivision a policy of medical care insurance 
where the premiums for such insurance have not 
increased during the term of office? 

Township trustees are authorized to procure health and hospitalization 
coverage for themselves under R.C. 505.60. That section states: 
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The board of township trustees of any township may 
procure and pay all or any part of the cost of 
hospitalization, surgical, major medical, or sickness and 
accident insurance or a combination of any of the 
foregoing types of insurance provide uniform coverage 
for township officers and employees and their 
immediate dependents from the funds or budget from 
which said officers or employees are compensated for 
services, • • • Any township officer or employee may 
refuse to accept the insurance coverage without 
affecting the availability of such insurance coverage to 
oth(!_r township officers or employees. • • • 
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Under the Ohio Constitution, officers may not receive an increase in 
compensation during an existing term of office. Specifically, the state constitution 
provides: 

The General Assembly, in cases not provided for in this 
constitution, shall fix the term of office and the 
compensation of all officers; but no change therein shall 
affect the salary of any officer during his existing term, 
unless the office be abolished. Ohio Const. art. II §20. 

The provision applies to township trustees. State, ex rei. Artmayer v. Board of 
Trustees, 43 Ohio St. 2d 62 (1975). 

As you indicate in your letter, there is no question that payment of insurance 
premiums by a political subdivision for one of its officers is "compensation" within 
the purview of Ohio Const. Art. II, §20. State, ex rel. Parsons v. Ferguson, 46 Ohio 
St. 2d 389 (1976). Therefore, the sole issue raised by your first question is whether 
the trustee's refusal to accept insurance at the commencement of his term, even 
though the insurance was available, prevents that trustee from acceptance of the 
insurance at a later point during that term. 

There appears to be no precedent on this precise issue, however, the 
authorities which touch upon Art. II, §20, consistently rely upon the fact that any 
increase in compensation must be in existence must be effect prior to the 
commencement of a term in order to be proper. For example, in 1972 Op. Att'y 
Gen. No. 72-059, I concluded that: 

The payment of hospitalization benefits for a municipal 
official by an ordinance adopted after the beginning of 
the official's term is contrary to Article II, Section 20 
of the Constitution of Ohio . • • . (Emphasis 
added.) 

A similar rationale supported 1975 Op. Att'y Gen. No. 75-061, which dealt with 
group life insurance. 

In construing a provision of the constitution, the primary objective is to 
effectuate the intended result. The goal of Art. II, §20, is clearly to prevent 
officeholders from voting themselves a "raise" during an existing term. Protection 
of public funds is, of course, the result. Where, as here, the officeholder at first 
declines to accept a portion of the compensation available to him, the public 
treasury is better off. The officeholder should not be penalized for declining 
insurance which was properly available to him at the beginning of his term. Indeed, 
the officeholder is asking for nothing more than would have been available to him 
all along. Therefore, the intended result of Art. II, §20, is achieved. Accordingly, 
it is my opinion that a township trustee, or any other officer of the state or 
political subdivision, may exercise an option to accept insurance paid for in whole 
or in part by the entity of which he is an officer during an existing term, without 
violating Art. II, S20, Ohio Const., even though he had previously declined such 
insurance, provided that the insurance was available to him at the commencement 
of the term in office. 
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Your second question involves a situation in which a township trustee was 
appointed to fill an unexpired term. Apparently, the former officeholder decided 
not to participate in the township's health insurance plan, even though it was 
available to him, however, the appointee wishes to participate. You ask whether 
Art. n, 520, prevents such participation. The issue appears to be resolved by :tate, 
ex rei. Glander v. Fel'llUson, 148 Ohio St. 589 (1947). In that case, it was hel that 
the word "term" as used in Art. u, 520, applies only to the duration of the 
officeholder's stay in office, and not to the statutory term for the office. Thus, the 
Supreme Court held in Fe~n that it was permissible to pay a salary increase to 
an appointee who took ofTceafter the effective date of the legislation granting 
the increase, even though it became effective during the first portion of the 
statutory term for that office. Applied to your question, it is clear that the 
township trustee may exercise the option to participate in the health insurance 
plan, even though his predecessor did not participate. 

Accordingly, it is my opinion, and you are so advised that: 

Syllabus: 

1. A township trustee may opt to participate in a 
group health insurance plan paid for in whole, or 
in part, by the township under R.C. 505.60, during 
his existing term in office, without violating Art. 
ll, 520, Ohio Canst., even though he had previously 
declined to partiCipate in the plan, provided that 
participation in the plan was available to him at 
the commencement of his term in office. 

2. A township trustee, who is appointed to fill an 
unexpired term in office, may opt to participate 
in a group health insurance plan paid for in whole, 
or in part, by the township under R.C. 505.60, 
without violating Art. n, 520, Ohio Canst., even 
though the previous holder of the office did not 
participate in the plan, provided that the plan is 
available to township trustees prior to actual 
commencement of his holding of the office. 

OPINION NO. 78-055 

R.C. 307.441 (E) requires a board of county commissioners to procure liability 
insurance for all county officials named In R.C. 307.411 (A) to (D) if it purchases 
sueh insurance for any county official named therein. 

To: John F. Holcomb, Butler County Pros. Atty., Hamilton, Ohio 
By: William J. Brown, Attorney General. October 2, 1978 

I have before me your request for my opinion which may be summarized as 
follows: 

Does R.C. 307.441 (E) require a county commission to 
obtain liability insurance for all persons mentioned in R.C. 
308.441 if it obtains ·false arrest insurance for deputy 
sheriffs? 

R.C. 308.441 permits county commissioners to procure liability insurance for 
certain county employees. R.C. 308.441 (A) provides for insurance coverage for the 
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county recorder, the clerk of the Court of Common Pleas, nnd the deputies of such 
officers. R.C. 307.441 (B) empowers a board to purchese such insurance for the 
county sheriff and his deputies. R.C. 307.441 (C) allows a board to provide such 
coverage to the county prosecuting attorneys and assistant prosecuting attorneys. 
R.C. 307.441 (D) allows the Board to procure liability coverage for the county 
coroner, engineer, auditor, each commissioner, the treasurer and the assistants of 
those officers. 

R.C. 307.441 (E) places the following restriction upon the power of a board of 
county commissioners to procure liability insurance: 

(E) If the board of county commissioners of any county 
procures a policy or policies of insurance insuring any 
county official 1:1gainst liability arising from the 
performance or his official duties as provided by divisions 
(A) to (D) of this section, it shall procure policies of 
insurance insurinl all counta officials as authorized in 
those divisions. ( mphasis ad ed. 

Your question concerns the effect of this division. Specifically, you ask 
whether R.C. 307.441 (E) requires a boar(', of county commissioners to purchase 
liability insurance for all county emplrJyees mentioned in R.C. 307.441 if it 
authorizes the purchase for any one of them. The language employed in R.C. 
307.441 (E) is susceptible of two reasonable interpretations. First, it might be 
construed to require the purchase of liability insurance for each officer and 
employee mentioned in the particular division of the section in which the position 
of the officer or employee is found. It might also be read to require the purchase 
of insurance for all county officers or employees enumerated in the section if it is 
purchased for any one of them. I am persuaded that the latter interpretation is 
correct. In Summary of 1975 Enactments January-October 1975, at page 179, the 
Legislative ·Serv1ce Commission stated that Am. S.B. No. 143, which amended R.C. 
307.441 into its present form, "· · . . requires liability insurance to be purchased 
for all county officials if purchased for any official • • ." While such 
interpretation is not dispositive, it is indicative of the unde"Standing of the General 
Assembly of the effect of Am. S.B. No. 143. Moreover, the last sentence of R.C. 
307.44l(E) states that if liability insurnnce is purchased for any one county official, 
it must be purchased for all county officials lluthorized in those divisions. The use 
of the plural rnther than the singular "division" indicates thAt all officials, rather 
th11.n just those in 11ny one particular division, nre to receive insurance if one of the 
officials or employees enumerflted in that section receive it. 

Accordingly, it is my opinion, und you are so advised, that R.C. 307 .44l(E) 
requires 1\ boArd of ~mmty commissioners to procure liability insurance for nll 
county officials named in R.C. 307.•}4l(A) to (D) if it purchases such insurance for 
any county official named therein. 

Syllabus: 

OPINION NO. 78-056 

1. Neither the original mine operators, nor their 
heirs or assigns have any statutory reclamation 
responsibility for certain abandoned mines located 
near Youngstown, Ohio. 

2. The State of Ohio has no reclamation respon
sibility for certain abandoned mines located near 
Youngstown, Ohio, since no bonds were ever 
supplied the State by the operators of such 
abandoned mines. 
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To: Robert Teater, Director, Ohio Dept. of Natural Resources, Columbus, Ohio 
By: William J. Brown, Attorney General, October 2, 1978 

I have before me your request for my opinion concerning first, the "continuing 
reclamation responsibility" of the original operators of certain abandoned mines 
located near Youngstown, Ohio, and second, the reclamation responsibility of the 
State of Ohio for the abandoned mines as a result of the forfeiture of any bond 
supplied the State by the operators of the mines in question. 

The facts you have supplied me with are as follows. In the late 1800's and 
early 1900's mine operators obtained the mineral (coal) rights from certain 
landowners near Youngstown, Ohio. The coal was removed to the point where the 
value of the mineral rights was exhausted and the mining companies abandoned the 
operations. Recently, certain shafts from lhese abandoned mines have opened up 
or otherwise unsealed, causing gaping holes to open on the surface of the land. 

Your first question centers around the continuing responsibility of the 
operators of these mines, or their agents or assigns, to correct this problem. 
Sections 4153.39 to 4153.99, inclusive, of the Ohio Revised Code regulate the 
abandonment of mines in Ohio. Revised Code Section 4153.40 governs the closing 
of the surface openings of mines and specifically requires the closing of abandoned 
vertical shafts and other mine openings, but the section's provisions only apply to 
shafts and other openings of mines abandoned after August 26, 1949. 

The legislative history of these sections reveal that they were amended in 
1883 to read as follows: 

And when any mine is exhausted or abandoned, and 
before the pillers are drawn in any portion of the mine, 
the owner or agent thereof shall cause to be made a 
correct map of such mine • • • and file such 
map • • • at the office of the county recorder in 
the county where such mine is located. (Section 296). 

In 1941, Am. S.B. 326 was enacted to revise, consolidate and codify the mining 
laws of Ohio. G.C. 898-109 was enacted by that bill to read, in part: 

The owner, lessee, or agent shall effectively close or 
fence all openings to mines abandoned subsequent to 
passage of this act so that persons or animals cannot 
inadvertantly enter therein. 

In 1949, G.C. 898-109 was further amended by Am. S.B. 297 to impose further duties 
upon the operators of vertical shafts or other underground workings abandoned 
after August 26, l!l49. This statute survives as Section 4153.40 of the Revised 
Code. 

Assuming that the mines involved were abandoned prior to August 26, 1949, 
mine operators in Ohio are under no statutory obligation to close openings to their 
mines. Therefore, the State does not have a cause of action against them to repair 
the surface subsidence which has occurred. 

Turning to your second question, there can be no doubt tt)at the state has no 
reclamation responsibility for mines abandoned in the Youngstown area fifty or 
more years ago through the forfeiture of some bond or bonds supplied the State by 
operators of those mines. Neither the current nor former provisions of the Ohio 
Revised Code dealing with deep mines, R.C. Chapter 4151, required operators of 
deep mines to provide the state with any kind of performance bond. Accordingly, 
no proceeds have accrued to the State of Ohio as a result of the forfeiture of bonds 
supplied the State by deep mine operators in the Youngstown area during the time 
period under discussion. Since no bonds were even filed, the State clearly has no 
responsibility to reclaim the areas of surface subsidence in Youngstown. 
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Thus, it is my opinion and you are so advised that: 

Syllabus: 

1. Neither the original mine operators, nor their 
heirs or assigns have r .1y statutory reclamation 
responsibility for certain abandoned mines located 
near Youngstown, Ohio. 

2. The State of Ohio has no reclamation respon
sibility for certain abandoned mines located near 
Youngstown, Ohio, since no bonds were ever 
supplied the State by the operators of such 
abandoned mines. 

OPINION NO. 78-057 

1. A policy for the payment of accumulated, unused 
sick leave, adopted by a political subdivision 
pursuant to R.C. 124.39(C), need not be uniform as 
to all offices, agencies and departments found 
within such political subdivision. 

2. The board of county commissioners is responsible 
for promulgating a policy for the payment of 
accumulated, unused sick leave to county 
employees upon retirement pursuant to R.C. 
124.39(C). 

3. The board of township trustees is responsible for 
promulgating a policy for the payment of accumu
lated, unused sick leave to township employees 
upon retirement pursuant to R.C. 124.39(C). 

4. The legislative authority of a municipal corpora
tion is responsible for promulgating a policy for 
the payment of acc~umulated, unused sick leave to 
municipal employees upon retirement pursuant to 
R.C. 124.39(C). 

5. The board of education is responsible for promul
gating a policy for the payment of accumulated, 
unused sick leave for eligible employees of a 
school district upon retirement pursuant to R.C. 
124.39(C). 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, October 4, 1978 

2-IJH 

I have before me your request for my opinion, in which the following 
questions are asked: 

1. Does section 124.39(C), O.R.C., by its reference to 
"political subdivision", rather than "appointing 
authority", require a uniform policy as to the 
payment of sick leave credit upon retirement for 
all offices, agencies and departments within the 
subdivision? 
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2. What authority is responsible for the adoption of 
any such modification of statutory policy by a: 

a. county; 

b. township; 

c. municipal corporation; 

d. school district? 

OAG78-057 

As you note in your letter, Am. Sub. H.B. No. 179, enacted by the 112th 
General Assembly repeals R.C. 124.391 and replaces it with R.C. 124.39(8) and (C). 
The act, effective September 25, 1978 makes two significant changes in the 
payment of accumulated, unused sick leave to public employees paid other than by 
warrant of the Auditor of State. First, a policy for such payment must now be 
promulgated by a political subdivision, rather than by an appointing authority. 
Second, a political subdivision may not adopt a policy for the payment of 
accumulated, unused sick leave which gives its employees fewer benefits than 
granted to state employees pursuant to R.C. l24.39(A) or that requires gret:ter 
qualifying service than required of state employees. 

Your initial question concerns whether a payment policy established by a 
political subdivision pursuant to R.C. 124.39(C) must be applied uniformly to all 
offices, agencies and departments contained within that subdivision. R.C. 124.39(C) 
provides as follows: 

A political subdivision may adopt a policy allowing an 
employee to receive payment for more than one-forth 
the value of his unused sick leave or for more than the 
aggregate value of thirty days of his unused sick leave, 
or allowing the number of years of service to be less 
than ten. The political subdivision may also adopt a 
policy permitting an employee to receive payment upon 
a termination of employment other than retirement or 
permitting more than one payment to any employee. 

The express language of R.C. 124.39(C) does not require that a policy be 
applied uniformly with respect to all offices, agencies and departments contained 
within a political subdivision. Neither is there anything implicit in the word 
"policy" which mandates such a uniform application. Because "policy" is not 
defined in R.C. Chapter 124, it must be "· . • .read in the context and construed 
according to the rules of grammar and common usage." R.C. 1.42. "Policy" is 
defined in Webster's Third New International Dictionary (1961) as follows: 

• . . a definite course or method of action selected 
(as by a government, institution, group or individual) 
from among alternatives and in light of given conditions 
to guide and usually determine present or future 
decisions. 

Accordingly, because of the absence of language in R.C. 124.39 either expressly or 
impliedly requiring a political subdivision to promulgate a uniform policy for the 
payment of accumulated, unused sick leave uniformly as to all offices, agencies and 
departments contained therein, I conclude that such policy need not be uniform. 
However, if such distinctions are drawn, they must be reasonable in order to 
comport with the guarantees of equal protection found in Art. I, §2, Ohio Const. 
and the Fourteenth Amendment of the United Stated Constitution. See, e.g. State, 
ex rel. City of Garfield Heights v. Nadratowski, 46 Ohio St. 2d 441 (1976); Kinney v. 
Kaiser Aluminum & Chemical Corp., 41 Ohio St. 2d 120 (1975). 

Your second inquiry concerns who may act on behalf of a political subdivision 
to promulgate or modify a policy pursuant to R.C. 124.39(C). A political subdivision 
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acts through natural persons designated by statute. In the case of a county, its 
board of county commissioners is vested with the authority to do whatever the 
county, as a quasi-corporate entity, might do if capable of .rational action, except 
in respect to matters the cognizance of which is vested in some other officer or 
person. Shanklin v. Board, 21 Ohio St. 575, 583 (1871); 1973 Op. Att'y Gen. No. 73-
066. Therefore, it is my opinion that the board of county commissioners is 
responsible for promulgating a policy for the payment of accumulated, unused sick 
leave to county employees upon retirement pursuant to R.C. 124.39(C). 

Payment for accumulated sick leave upon retirement is compensation. State, 
ex rei. Parsons v. Ferguson, 46 Ohio St. 2d 389, 391. A county auditor, treasurer, 
sheriff, engmeer, recorder, probate judge and clerk of the court of common pleas 
may fix the compensation of their employees, under R.C. 325.17 and R.C. 325.27. 
While it might be argued that, pursuant to such authority, those officials may 
determine the amount of accumulated sick leave to be paid upon retirement to 
their employees, the better view is that such officers lack the authority to 
promulgate a sick leave payment policy. R.C. 1.51 codifies the common law rule 
that specific statutes prevail over general ones, unless the General Assembly has 
clearly manifested a different intention. In the instant situation, the General 
Assembly, in enacting R.C. 124.39(C), limited the authority to promulgate a policy 
concerning the payment of accumulated sick leave upon retirement to a political 
subdivision. The county offices mentioned in R.C. 325.17 and R.C. 325.~7 are not 
political subdivisions. Therefore, it cannot be said that they have the power to 
promulgate a policy pursuant to R.C. 124.39(C). 

Similarly, a board of township trustees is the governing body of a township, 
responsible for conducting its business. Harding v. Trustees of New Haven Twp., 3 
0. 227 (1827); 1963 Op. Att'y Gen. No. 572. Therefore, the board of township 
trustees is responsible for promulgating a policy for the payment of accumulated, 
unused sick leave to township employees, pursuant to R.C. 124.39(C). 

The legislative authority of a municipal corporation is permitted by R.C. 
715.03 to exercise and enforce the powers of a municipality. Accordingly, the 
legislative authority of a municipal corporation is responsible for promulgating a 
policy for the payment of accumulated, unused sick leave to municipal employees, 
pursuant to R.C. 124.39(C). 

In part (d) of your last question, yon ask who is responsible for the 
promulgation of a sick leave payment policy for a school district. R.C. 3313.17 
states that the board of education of a school district is a body corporate and 
politic, capable of contracting, holding property, and suing or being sued, in its own 
name. Further, a board of education is vested, pursuant to R.C. 3313.47, with the 
authority to manage and control the public schools found in its district. 
Ac(ordingly, it is my opinion that the board of education is responsible for 
promulgating a policy for the payment of accumulated, unused sick leave for the 
eligible employees of a school district, pursuant to R.C. 124.39(C). 

Therefore, it is my opinion, and you are so advised, that: 

1. A policy for the payment of accumulated, unused 
sick leave, adopted by a political subdivision 
pursuant to R.C. 124.39(C), need not be uniform as 
to all offices, agencies and departments found 
within such political subdivision. 

2. The board of county commissioners is responsible 
for promulgating a policy for the payment of 
accumulated, unused sick leave to county 
employees upon retirement pursuant to R.C. 
124.39(C). 

3. The board of township trustees is responsible for 
promulgating a policy for the payment of accumu
lated, unused sick leave to township employees 



2-141 

Syllabus: 
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upon retirement pursuant to R.C. 124.39(C). 

4. The legislative authority of a municipal corpora
tion is responsible for promulgating a policy for 
the payment of accumulated, unused sick leave to 
municipal employees upon retirement pursuant to 
R.C. 124.39(C). 

5. The board of education is responsible .for promul
gating a policy for the payment of accumulated, 
unused sick leave for eligible employees of a 
school district upon retirement pursuant to R.C. 
124.39(C). 

OPINION NO. 78-058 

1) R.C. 124.41 requires that all persons originally 
appointed as policemen or policewomen in a city 
or civil service township police department be at 
least twenty-one years of age. 

2) R.C. 737.15 and 737.16 permit the appointment of 
otherwise qualified persons of the age of eighteen 
to the offices of village marshall, deputy 
marshall, policeman, night watchman and special 
policeman. 

3) R.C. 3ll.04 permits the appointment of an other
wise qualified person of the age of eighteen to the 
office of deputy sheriff. 

4) R.C. 509.01 and 505.49 permit the appointment of 
otherwise qualified persons of the age of eighteen 
to township police positions, unless, in the opera
tion of a police district pursuant to R.C. 505.48 et 
~., the board of trustees under R.C. 505.49 has 
acted by a two-thirds vote to establish a higher 
age requirement. 

OAG78-058 

To: Wilfred Goodwin, Executive Director, Ohio Peace Officer Training 
Council, Columbus, Ohio 

By: William J. Brown, Attorney General, October 25, 1978 

I havo lh~f<:>re me your predecessor's request for my opinion as to the effect of 
R.C. 3109.01, whi!!h fixes the legal age of majority at eighteen years, upon the 
various sections of the Revised Code that provide for the appointment of peace 
officers. Specifically, you have requested an opinion as to the age requirements 
applicable to the following types of peace officers: 

1) Those employed by a municipal corporation or 
township having a civil service system. 

2) Those serving a township which i~ not subject to 
the civil service laws. 

3) Those serving as deputy sheriffs. 

As noted in your letter, for many year~; th1.: provisions of R.C. 3109.01 fixed 
the legal age of majority at twenty-one years. However, Am. Sub. S.B. I, 135 Laws 
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of Ohio, effective January 1, 1974, amended the provisions of R.C. 3109.01 to read as 
follows: 

All persons of the age of eighteen years or more, who 
are under no legal disability, are capable of contracting 
and are of full age for all purposes. 

The provisions of Am. Sub. S.B. 1 amended over seventy sections of the Revised 
Code, many of which set an age requirement for a variety of activities. For 
example, the provisions of R.C. 143.32, now R.C. 124.42, were amended to specify 
that no person shall be eligible for appointment as a fireman in a fire department 
subject to the civil service laws who has not attained the age of eighteen. As you 
observe, however, Am. Sub. S.B. 1 left unchanged the age requirement of what is 
now R.C. 124.41, which requires that an individual attain the age of twenty-one 
before becoming eligible for appointment to the police departments subject 
thereto. Moreover, as you have further observed, Am. Sub. S.B. 1 made no change 
in several other sections of the Revised Code which, while providing for the 
appointment of peace officers, set no specific age requirements. 

Consequently, your question requires an analysis of statutory provisions for 
the appointment of the classes of peace officers listed in your letter. I believe, 
however, that an examination of the general principles controlling requirements for 
public office will be useful prior to any consideration of the specific offices listed 
in your letter. 

There are a number of tests which have been applied by the courts over the 
years to distinguish the public officer from the public employee. It has been said 
that where an individual has been appointed in a manner prescribed by law, has a 
designation or title given him by law, and performs governmental functions 
concerning the public assigned by law, he must be regarded as a public officer. 
See, ~ State, ex rel. v. Brennan, 49 Ohio St. 33 (1892); State~ ex rel Attorney 
General v. Wilson, 29 Ohio St. 347 (1876). A public office office has also been 
described as a charge or trust conferred by public authority for a public purpose 
with independent and continuing duties requiring the exercise of a portion of the 
sovereign power. State, ex rel. Herbert v. Ferguson, 142 Ohio St. 496 (1944). 
Because police officers, by whomever appointed or elected, derive their authority 
from the sovereign power for the purpose of enforcing observance of the law, they 
are generally regarded as public officers rather than public employees. See, ~· 
Cleveland v. Luttner, 92 Ohio St. 493 (1915); New York, Chicago and St. Louis 
Railroad Co. v. Fieback, 87 Ohio St. 254 (1912). Your questions thus center upon the 
authority of the General Assembly to set qualifications for appointment to the law 
enforcement positions listed in your letter. 

While it is often said that all persons are normally eligible and qualified for 
office unless excluded by some constitutional, statutory or legal disqualification, 
the power of a legislative authority to fix qualifications for the offices it creates 
has long been recognized. See,~· Boyd v. Nebraska, 143 U.S. 135, 36 L.Ed. 103, 12 
S. Ct. 375 (1891); State, ex rel. Boda v. Brown, 157 Ohio St. 368 (1952). Moreover, it 
has further been established, in recognition of legislative power to fix such 
qualifications, that there is no basic or inherent right to public office. State, ex 
rel. Platz v. Mucci, 10 Ohio St. 2d 60 (1967). For this reason, reasonable 
qualifications for office, including those pertaining to age, have consistently been 
recognized as valid. Boyd v. Nebraska, supra, (The age limits for certain office 
may by constitutional or statutory provision be placed beyond the age of majority). 
State, ex rel. Boda v. Brown, supra, (The General Assembly may establish a 
mandatory retirement age); State ex rel. City of Garfield Heights v. Nadratowski, 
46 Ohio St.2d 441 (1976) (Prohibition against holding other public office has a 
reasonable basis so as to be within the equal protection clause). For this reason, I 
am of the opinion that the General Assembly or other appropriate legislative 
authority, is authorized to fix age requirements for appointment as a peace officer. 

As set forth above, the amended terms of R.C. 3109.01 specify that persons of 
the age of eighteen years are of full age for all purposes. However, I am unable to 
conclude that the General Assembly's use of this language in R.C. 3109.01 precludes 
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any exercise of its power to set qualifications for office in instances where it may 
elect to set a higher age requirement. Under the terms of R.C. 1.51, where a 
general statutory provision conflicts with a local provision, they shall be construed, 
If possible, so that effect is given to both. To the extent that the provision of R.C. 
3109.01 that persons of the age of eighteen are of full age for all purposes may seem 
in conflict with any specific statutory provisions which set a higher age 
requirement, I am of the opinion that effect may be given to both through the 
recognition of the legislative power to impose an age requirement beyond the age 
of majority. 

With this conclusion in mind, I turn now to the statutory provisions for the 
appointment of the various peace officers listed in your letter. As noted above, 
R.C. 124.41 provides for the appointment of personnel to a police department, in 
pertinent part, as follows: 

No person shall be eligible to receive an original 
appointment to a police department, as a policeman or 
policewoman, subject to the civil service laws of this 
state, unless he has reached the age of twenty-one and 
has not more than one hundred twenty days prior to the 
date of such appointment, passed a physical examina
tion, given by a licensed physician, showing that he or 
she meets the physical requirements necessary to 
perform the duties of a policeman or policewoman as 
established by the civil service commission having 
jurisdiction over the appointment. 

By its own terms, this requirement is limited to appointments to police 
departments subject to the civil service laws of this state. R.C. 124.0l(C) defines 
the classified civil service for the purposes of Chapter 124, to include the 
competitive classified service of the state, the counties, cities, city health 
districts, general health districts, and city school districts and civil service 
townships. Consequently, the provisions of R.C. 124.41 set forth above apply only to 
appointments to the police departments of one or more of these entities. While 
several of these subdivisions of the state have law enforcement powers, only the 
cities and service townships are authorized to create police departments. I am, 
therefore, of the opinion that the provisions of R.C. 124.41 operate to set a 
minimum age of twenty-one for original appointment as a policeman or police
woman to a city or civil service township police department. It should, however, 
also be noted that R.C. 124.41 further specifies that nothing in the section shall be 
construed as preventing either a municipal corporation or a civil service township 
from establishing a police cadet program and employing persons at age eighteen for 
the purpose of training. 

While the express terms of R.C. 124.41 refer to "municipal corporations," it 
must be observed that R.C. 124.01 does not include within the scope of the civil 
service those in the service of a village. For this reason, employees of a village are 
not subject to the provisions of R.C. Chapter 124, 1916 Op. Att'y Gen. No. 1772, p. 
ll86. R.C. 737.15 provides for the appointment of a village marshall, designated 
chief of police. R.C. 737.16 provides for the appointment of deputy marshalls, 
policemen, night watchmen and special policemen. R.C. 737.15 requires that a 
village marshall be a resident of the village and pass a physical examination. No 
age requirement is set by R.C. 737.15. R.C. 737.16 requires that all persons 
appointed under the section pass a physical examination. Again, no age or 
residency requirements are set. Under the home rule provisions of Ohio Canst. Art. 
XVIII, §3, a village legislative authority may well be authorized to set a higher age 
requirement for appointment to its police force. Because qualification as an 
elector is the most basic qualification for holding public office, however, I am of 
the opinion that the terms of R.C. 737.15 and 737.16, when read in conjunction with 
R.C. 3109.01, must be construed as requiring all persons appointed thereunder be at 
least eighteen years of age. 

R.C. 311.04 authorizes the sheriff of each county to appoint deputies. This 
section sets no age, residency or physical requirements for such an appointment. 
Under the terms of R.C. 3109.01, therefore, it would appear that any otherwise 
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qualified person who has attained the age of eighteen years may be appointed by 
the sheriff. 

As discussed in 1976 Op. Att'y Gen. No. 76-027, a board of township trustees 
may elect one of several methods to provide police protection. Where a township 
has elected to become a civil service township, the operation of its police 
department is subject to the provisions of R.C. 124.41 as discussed above. However, 
where a township has not become a civil service township, its trustees may choose 
to provide police protection through the appointment of constables pursuant to 
R.C. 509.01. That section authorizes the board of trustees to designate any 
qualified persons as police constables, with no specific age set. Consequently, 
under the terms of R.C. 3109.01, it would appear that any otherwise qualified person 
who has attained the age of eighteen may be appointed pursuant to R.C. 509.01. 

The board of township trustees, however, may also elect to obtain police 
services through the creation of a township police district pursuant to R.C. 505.48 
et ~· Under the terms of R.C. 505.49(A), where such a district has been created, 
the township trustees of a non-civil-service township may, by a two-thirds vote, 
adopt rules and regulations for the operation of the district, including a 
determination of the qualifications of the chief of police, patrolmen and other 
police force members. It would, therefore, appear that an individual of the age of 
eighteen years is eligible for appointment to a township district police force, 
absent a regulation adopted by a two-thirds vote of the trustees establishing a 
higher age requirement. 

In specifiec answer to your question, it is my opinion, and you are so advised 
that: 

Syllabus: 

1) R.C. 124.41 requires that all persons originally 
appointed as policemen or policewomen in a city 
or civil service township police department be at 
least twenty-one years of age. 

'2) R.C. 737.15 and 737.16 permit the appointment of 
otherwise qualified persons of the age of eighteen 
to the offices of village marshall, deputy 
marshall, policeman, night watchman and special 
policeman. 

3) R.C. 311.04 permits the appointment of an other
wise qualified person of the age of eighteen to the 
office of deputy sheriff. 

4) R.C. 509.01 and 505.49 permit the appointment of 
otherwise qualified persons of the age of eighteen 
to township police positions, unless, in the opera
tion of a police district pursuant to R.C. 505.48 et 
~·· the board of trustees under 1\..C. 505.49 has 
acted by a two-thirds vote to establish a higher 
age requirement. 

OPINION NO. 78-059 

The Internal Security Committee, established by the Industrial Commission 
and the Bureau of Workers' Compensation pursuant to R.C. 4121.22(D), is a public 
body for purposes of R.C. 121.22. 
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To: William W. Johnston, Chairman, The Industrial Commission of Ohio, 
Columbus, Ohio 

By: William J. Brown, Attorney General. October 25, 1978 

I have before me your request for a formal opinion. It provides as follows: 

The Industrial Commission of Ohio and the Bureau of 
Workers' Compensation have established the Internal 
Security Committee as mandated by Revised Code 
Section 41.21. 122(D). The issue has arisen as to whether 
or not this joint committee is a public body as defined 
in Revised Code Section 121.22. 

Therefore, we are requesting your opinion as to whether 
or not the Internal Security Committee is a public body 
under the guidelines established in Revised Code 
Section 121.22. 

Further, we request your opinion based upon your 
answer to the above question to what extent the actions 
of the Internal Security Committee come under the 
mandates of Section 121.22. 

R.C. 121.22, popularly known as the "sunshine law", provides in .;>art as follows: 

(B) As used in this section: 

(1) "Public body" means any board, commissiOn, 
committee, or similar decision-making body of a 
state agency, institution or authority, and any 
legislative authority or board, commission, 
committee, agency, authority, or similar decision
making body of any county, township, municipal 
corporation, school district, or other political 
subdivision or local public institution. 

(C) All meetings of any public body are declared to be 
public meetings open to the public at all times. 

Its sweeping scope notwithstanding, the foregoing definition has presented 
certain difficulties. Most notably, problems have arisen in determining whether a 
particular agency or insti;.ution is governmental in nature and whether a particular 
board or committee is a decision-making body. 

In 1976 Op. Att'y Gen. No. 76-062, I concluded that the board of trustees of a 
Comprehensive Mental Health Center did not constitute a public body for purposes 
of R.C. 121.22. In so concluding, I observed that the center was a privately created 
non-profit corporation the powers of which were defined not by statute but by its 
articles of incorr;;oration. In addition, I noted that the trustees of the center 
possessed none of the characteristics commonly associated with public officials. 
Thus, the board did not fall within the purview of the statute as expressed in its 
introductory provision, which calls for a liberal construction requiring "public 
officials to take official action •.• only in open meetings." 

The Internal Security Committee, however, is on a significantly different 
footing from the board considered in Op. No. 76-062, sup_ra. An examination of the 
nature and composition of the committee reveals that it 1s possessed of none of the 
characteristics that I found determinative of private status in the case of a 
community mental health center. 

R.C. 4121.122, which creates the Internal Security Committee, provides in part 
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as follows: 

ATTORNEY GENERAL 

(D) The commission and the administrator shall appoint 
a six-member internal security committee composed of 
three commission employees appointed by the commis
sion. The administrator shall supply to the committee 
the services of trained investigative personnel and 
clerical assistance necessary to the committee's duties. 
The committee shaH investigate all claims or cases of 
criminal violations, abuse of office, or misconduct on 
the part of bureau or commission employees and shall 
conduct a program of random review of the processing 
of workers' compensation claims. 

The committee shall deliver to the administrator, the 
industrial commission, or the governor, any case for 
which remedial action is necessary. The committee 
shall maintain a public record of its activities, insuring 
that the rights of innocent parties are protected, and, 
once every six months shall rep:,rt to the governor, the 
general assembly, the administrator, and industrial 
commission, the committee's findings, and the correc
tive actions subsequently taken in cases considered by 
the committee. 

2-146 

Thus, the L11ternal Security Committee is a s~r:ttutorily created committee of 
the Industrial Commission and the Bureau of Workers' Compensation. Both the 
commission and the bureau are governmental agencies. The committee thus 
qualifies as 'l "committee . . . of a state agency. • ." 

The only remaining issue to be eonsidered is whether the committee is, in 
fact, a decision-making body. 

The Internal Security Committee does not occupy the statu1' of a subordinate 
agency or committee, the only funct~on of which is to make recommendations to its 
parent organization. Such an advisor~ committee, it might be argued, does not 
qualify as a decision-making body in the strict sense of the term. But cf. Palm 
Beach v. Gradison, 296 So. 2d 473 {Fla. l974)(the provisions of an open-meeting 
statute substantially similar to R.C. 121.22 was held to apply to meetings of a 
citizens' planning committee that was appointed by a town council); Cathcart v. 
Andersen, 10 Wash. App. 429, 517 P. 2d 980 (1974) (open meeting statute held 
applicable to all committee meetings of a university board of trustees). Although 
the status o: such advisory committees under R.C. 1'21.22 is problematic, the issue 
need not be considered in the present analysis. The Internal Security Committee, 
even though comprised of appointees of the Bureau of Workers' Comp,msation and 
the Industrial Commission, is more than an informal advisory committee. It is a 
statutorily created, independent entity that performs expressly defined duties of an 
ongoing nature. As such, it differs fundamentally from an informal, ad-hoc 
committee created by and for the convenience of a parent body. 

It is true that the decisions made by the committee involve little more than 
the investigation of commission and bureau personnel. It is not, for instance, 
authorized to take final disciplinary action with respect to the subjects of the 
investigations that it conducts. There is, however, nothing in the language of R.C. 
121.22 that would suggest that the scope of the statute is limited to entities 
authorized to render final decisions of the type that fundamentally affect the 
rights of individuals. The decisions made by the committee, however provisional or 
removed from the rights of the parties involved are, nonetheless, decisions. I must, 
therefore, conclude that the Internal Security Committee is a decision-making body 
as that term is used in R.C. 121.22. 

Finally, it should be noted that since the members of the committee are 
vested with statutory authority, they exercise certain sovereign powers that 
establish them as public officers. ~_e, Herbert v. Ferguson, 142 Ohio St. 496, 501 
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(1944). Since R.C. 121.22 must be liberally construed to require public of~:cers to 
conduct official business in open-meetings, the inclusion of the Internal :,,~curity 
Committee within the terms of the statute is entirely appropriate. 

The fact that the committee is a public body for purposes of R.C. 121.22 does 
not, however, mean that all of its deliberations must categorically be conducted 
openly. Reflecting a legislative attempt to strike a balance between the public's 
desire for access and the government's need for secrecy, R.C. 121.22 authori:~es 
executive sessions in several well defined instances. The committee is, of cout•se, 
free to take full advantage of such exceptions. 

In answer to your question, it is my opinion and you are so advised that the 
Internal Security Committee, established by the Industrial Commission and the 
Bureau of Workers' Compensation pursuant to R.C. 4121.122(0), is a public body for 
purposes of R.C. 121.22. 

Syllabus: 

OPINION NO. 78-060 

A board of county commissioners has the 
authority to establish a self-insurance 
trust fund to protect county hospitals 
from liabili. ty under R.C. 2734.02 a"'ld 
339.06. These statutes in conjunctiun 
with R.c. 307.85 provide the authority for 
a board of county commissioners to enter 
into a trust agreement whereby legal title 
to the self-insurance fund is transferred 
to an independent fiduciary to administer 
the fund as required by federal medicare 
and medicaid reimbursement programs. 

To: John E. Shoop, lake County Pros. Atty., Painesville, Ohio 
By: William J. Brown, Attorney General, November 16, 1978 

I have before me your request fbr my opinion regarding 
the following question: 

The Lake County Commissioners on behalf of 
the Lake County Memorial Hospitals would 
like to establish a self-insurance trust 
fund to protect against potential 
hospital liability. Associated with the 
self-insurance trust funa are Medicare 
requirements that the trust fund be 
administered by an indepP.ndent fiduciary 
such as a bank or a trust company. 

* * * * 
Therefore, I respectfully request an 
opinion from your office to the following 
question: 

Can legal title of public funds 
over to an independent 
(trustee), to be secured in 
provided by Section 135.18 of 

be turned 
fiduciary 
a manner 
the Ohio 
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Revised Code, to provide a self-insurance 
trust fund? 

2-148 

In 1976 the Ohio General Assembly passed the Court of 
Claims Act and thereby waived the state's defense of sovereign 
immunity. R.C. 2743.02(B) specifically "waives immunity from 
liability of all hospitals owned or operated by one or more 
political subdivisions." R.C. 2743.02 (C) further provides 
that "[a] ny hospital • • • may purchase liability insurance 
covering its operators and activities and its agents, 
employees, nurses, interns, residents, staff, and members of 
the governing board and committees ••• " The language of the 
section does not expressly authorize the establishment of a 
self-insurance trust fund, but R.C. 2743.02(C) does specify 
procedures and requirements for obtaining insurance coverage 
in the following language: 

Any hospital electing to indemnify such 
persons, or to agree to so indemnify, 
shall reserve such funds as are necessary 
in the exercise of sound and prudent 
actuarial judgment, to cover such 
potential expense fees, damage, loss, or 
other liability ••• This authority is in 
addition to any authorization otherwise 
provided or permitted by law. 

Consequently, the express provision of R.C. 2743.02 authorizes 
the establishment of a self-insurance fund.- There is, 
however, no express statutory author. i ty to create or enter 
into a trust agreement, whereby an independent trustee would 
be needed to manage and have legal title to such funds. 

Without express statutory authority to enter into such an 
agreement county commissioners may do so only if the authority 
to enter into an insurance trust agreement is necessarily 
implied from relevant statutory provisions. State, ex rel. 
Clarke v. Coak, 103 Ohio St. 465 (1921) ~ State ex rel. Locher 
v. Menning, 95 Ohio St. 97 (1916) ~ Gorman v. Heuck, 41 Ohio 
App. 453 (1931) ~ 1975 Op. Att 'y Gen. No. 75-070. 

R.C. Chapter 339 sets forth the statutory foundation for 
the establishment of hospitals under the direction of boards 
of county commissioners. Under the provisions of this chapter 
the actual control and management of these hospitals is given 
to an appointed board of county hospital trustees. R.C. 
339.06 addresses the powers and duties of the board of county 
trustees and provides in pertinent part that "[t]he board may 
designate the amounts and forms of insurance protection to be 
provided, and the board of county commissioners shall secure 
such protection." This section would certainly provide 
authority for a board of county commissioners to create a 
self-insurance tr.ust. The question posed by your request, 
however, pertains to the authority to transfer legal title to 
such self-insurance trust funds. R.C. 339.08 provides for the 
establishment of a hospital trust fund but not for ~urposes of 
self-insurance. The county hospital trustees are given the 
authority to become successor trustees for property given to 
the county hospital. The authority to transfer funds to an 
independent fiduciary as trustee could not be necessarily 
implied from this section. Furthermore, I am unaware of any 
statutory authorization for a county hospital to transfer 
legal title to funds to an independent fiduciary for purposes 
of self-insurance. 
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The provisions of R.C. 307.85, however, as discussed in 
1971 Op. Att'y Gen. No. 71-092 and in 1977 Op. Att'y Gen. No. 
77-025 may, under circumstances, provide that authority. R.C. 
307.85 permits counties to take actions necessary to qualify 
for participation in federal programs. The section provides 
as follows: 

(A) The board of county commissioners of 
any county may participate in, give 
financial assistance to, and cooperate 
with other agencies or organizations, 
either private or governmental, in 
establishing and operating any federal 
program enacted by the congress of the 
United States, and for such purpose may 
adopt any procedures and take any action 
not prohibited by the constitution of Ohio 
nor in conflict with the laws of this 
state. 

This section, as construed by the above cited Opinions of this 
office, authorizes a board of county commissioners to perform 
acts not otherwise statutorily authorized where the 
performance of the act is reasonably related to the 
establishment and operation of a program created by federal 
law. 

In your request letter you indicate that the Medicare 
program has several requirements for administration of a self
insurance program. The Medicare program is designated to give 
reimbursement to hospitals for costs necessarily incurred to 
provide protection against malpractice and comprehensive 
general liability. The Medicare and Medicaid Guide (CCH) sets 
forth the types of self-insurance coverage which may be 
reimbursed under the plan. 

The conditions for Medicare reimbursement 
stated below are exclusively for provider 
malpractice liability and comprehensive 
general liability coverage in conjunction 
with malpractice coverage or for 
malpractice liability coverage only and 
not for liability coverage costs such as 
automobile liability, fire, theft, 
workmen's compensation, or general 
liability only. (1974) 1 Medicare and 
Medicaid Guide (CCH) Prov. Reimb. Man., 
Part 1, §2162 (,i5999X-25) 

The conditions applicable to a reimbursible self
insurance plan read, in pertinent part as follows: 

A. Self-Insurance Fund. - The provider 
or pool establishes a fund with a 
recognized independent fiduciary 
such as a bank or a trust company. 
The provider or pool and fiduciary 
enter into a written agreement which 
includes all of the following 
elements: 

1. General Legal Responsibility. - The 
fiduciary agreement must include the 
appropriate legal responsibilities 
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and obligations required by State 
laws. 

2. Control of Fund. - The fiduciary must 
have legal title to the fund and be 
responsible for proper 
administration and control. The 
fiduciary cannot be related to the 
provider either through ownership or 
control as defined in Chapter 10 
[~5679 et seq.] of this manual. 
Thus, the home office of a chaL1 
organization or religious order of 
which the provider is an affiliate 
cannot be the fiduciarv. In 
addition, investments which may be 
made by the fiduciary from the fund 
are limited to those approved under 
State law governing the use of such 
fund; notwithstanding this, loans by 
the fiduciary from the fund to the 
provider or persons relat;e~,1 to the 
provider are not permitted ••• 
(1974] 1 Medicare and Medicaid Guide 
{CCH) Prov. Reimb. Man., Part I 
§2162.7, {1i5999X-32). 
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Pursuant to these requirements, the establishment of a 
self-insurance trust fund requiring the transfer of legal 
title of such funds to the trustee is a requirement reasonably 
related to participation in the federal program. I am, 
therefore, of the opinion that the provisions of R.L. 307.8~ 
in conjunction with R.C. 339.06 provides the requisite 
authority to the board of county commissioners to enter into a 
self-insurance trust agreement with an appropriate bank or 
trust company. 

It must be noted, however, that the grant of authority 
under R.C. 307.85 is made contingent on the fact that the act 
cor,templated not be "prohibited by the Constitution of Ohio 
nor in conflict with the laws of this state." I am unaware of 
any provisions of the Ohio Constitution or laws of this state 
which would be in conflict with the establishment of a self
insurance trust fund or the transfer of legal title to such a 
fund to an appropriate bank or trust company. 

At this point reference must be made to R.C. 339.06 where 
it is stated that: 

(t]he board may deposit funds not needed 
for immediate expenses in interest 
bearing or non interest bearing accounts. 
Such banks or trust companies shall 
furnish security for all such deposits, 
whether interest bear i.ng or non interest 
bearing, to the extent and in the manner 
provided in section 135.18 of the ~evised 
Code, but no such deposit shall otherwise 
be subject to the provisions of sect i.on 
135.01 to 135.21, inclusive, of the 
Revised Code. {Emphasis added.) 

Implicit in your question is the assumption that the transfer 
of funds to an independent fiduciary falls under the category 
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of a deposit of funds "not needed for immediate expenses," 
thereby requiring security for the repayment of such deposits 
as set forth in R.C. 135.18. It could be argued that insurance 
costs, either in the form of premium payments on a commercial 
po~icy or a lump sum transfer to a self-insurance fund 
trustee, represent an operating expense of the institution 
thus eliminating the requirement of compliance with R.C. 
135.18. As this issue is not raised in your opinion request, 
however, further discussion is unnecessary. 

Accordingly, it is my opinion and you are so advised that 
a board of county commissioners has the authority to establish 
a self-insurance trust fund to protect county hospitals from 
liability under R.C. 2734.02 and 339.06. These statutes in 
conjunction with R.C. 307.85 provide the authority for a board 
of county commissioners to enter into a trust agreement 
whereby legal title to the self-insurance fund is transferred 
to an independent fiduciary to administer the fund as required 
by federal medicare and medicaid reimbursement programs. 

OPINION NO. 78-061 

Syllabus: 

A city board of education may lawfully refuse to contribute to a municipal 
civil service commission which has billed the board of education pursuant to R.C. 
124.54. Furthermore, the ratio referred to in Section 124.54 merely places a 
maximum on the amount a board of education may contribute, but a city board of 
eduction may, in its discretion, appropriate a lesser amount than is provided in that 
section. 

To: Peter R. Seibel, Defiance County Pros. Atty., Defiance, Ohio 
By: William J. Brown, Attorney General, December 20. 1978 

I have before· me your request for an opinion regarding R.C. 124.54. That 
section provides: t ' 

Where municipal civil service commissions act for city 
school districts of the cities for which they are 
appointed, the boards of education of such city school 
district may, by· resolution, appropriate each year, to be 
paid into the treasury of such city, a sum sufficient to 
meet the portion of the board of education's cost of 
civil service administration as determined by the ratio 
of the number of employees of such board in the 
classified service to the entire number of employees in 
the classified service in all political divisions a(1tnin
istered by such commission. 

Specifically, you have asked the following questions: 

l. Is it mandatory under R.C. 124.54, that a city 
board of education contribute to the cost of 
administration of a municipal civil service 
commission? 

2. Is the ratio referred to in R.C. 124.54 the only 
permissable contribution the municipal civil ser-
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vice commission can receive, or may it accept a 
lesser amount from the city board of education? 

2-152 

The primary and paramount rule in the interpretation and construction of 
statutes is to determine and give effect to the intention of the General Assembly. 
Toledo v. Public Utilities Commission, 135 Ohio St. 57 (1939). In R.C. 124.54, the 
legislature has stated that a city board of education "may" contribute H su!ll 
sufficient to meet the portion of the board of education's cost of civil service 
administration. 

The statutory use of the word "may" is generally construed to make the 
provision in which it is contained optional, permissive, or discretionary, Dennison v. 
Dennison, 165 Ohio St. 146 (1956), at least where there is nothing in the language or 
in the sense or policy of the provision to require an unusual interpretation, State, 
ex rel. John Tague Post, v. Klinger, U4 Ohio St. 212 (1926). 

The rule that a statute which speaks in terms of "may" is permissive is a 
qualified one. The word "may" sometimes requires a mandatory C'On!'•ruction, as 
where the sense of the entire statute under consideration requires such. Sun Oil 
Co. v. Ohio Turnpike Comm., 57 Ohio Ops. 199 (C.P. 1954). Whether it is to be so 
read depends upon a fair construction of the statute. Stanton v. Frankel Bros. 
Realty Co., ll7 Ohio St. 345 (1927). It has been stated that such construction will 
never be invoked except when it is necessary in order to give effect to the clear 
policy and intention of the legislature to impose a positive and absolute duty. 
Roetlinger "· Cincinnati, 16 Ohio App. 273 (1922). 

The word "may" will not L>e given the meaning of "shall" or "must" where it is 
apparent from the whole section or statute that such was not the legislative 
intention. Osborn v. Lidy, 510hio St. 90 (1894). 

Mun:~ipal Civil Service Commissions are established pursuant to R.C. 124.40, 
which section provides, in pertinent part, as follows: 

(A) The mayor or other chief appointing authority of 
each city in the state shall appoint three persons . . • 
who shall constitutl'! the municipal civil service 
commission of such city and of the city school district 
and city health district in which such city is located. 
. . . The municipal civil service commission shall 
exercise all other powers and perform all other duties 
with respect to the civil service of such city, city 
school district, and city health district, as prescribed in 
this chapter and conferred upon the director of adminis
trative services and the state personnel board of review 
with resp·.~ct to the civil service of the state . . • The 
expenses and salaries of a municipal civil serVice 
~mission shall be determined bv the legislative 
authority of the city and a sufficient sum of money 
shall be a ro riated each ear to carr out this 
chapter in the city • • . Emphasis added. 

Thus, the legislative authority of the city has the clear responsibility to provide 
"sufficient" funds so that the municipal civil service commission can exercise its 
powers and duties under this section. It follows that such civil service commissions 
look primarily to that legislative authority for their funds, and not to the city 
school district or city health district for which it also acts. 

Thus, the legislature has not expressed a clear policy and intention to impose 
a positive and absolute duty upon a board of education of a city school district to 
contribute to the cost of administration of such municipal civil service 
commissions. Therefore the word "may" as used in R.C. 124.54, should be given its 
general construction of making the provision optional rather than mandatory. 
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It being optional whether a city board of education contributes at all to the 
cost of administration of a municipal civil service commission, it follows that the 
board has similar discretion in deciding whether it will contribute the maximum 
share outlined by the ratio formula suggested in R.C. 124.54. 

As that section alone empowers a board of education to make such 
contribution, that board is empowered to contribute only to the maximum specified 
in the ratio formula. It can not exceed thut 11mount. However, it can, at its 
discretion, resolve to appropriate any amount inclusive of the statutory extremes 
of no contribution at all and the maximum contribution based on a ratio outlined in 
the statute. 

Thus, it is my opinion, and you are so advised that a city board of education 
may lawfully refuse to contribute to a municipal civil service commission which has 
billed the board of education pursuant to R.C. 124.54. Furthermore, the ratio 
referred to in Section 124.54 merely places a maximum on the amount a board of 
education may contribute, but a city board of eduction may, in its discretion, 
appropriate a lesser amount than is provided in that section. 

OPINION NO. 78-062 

Syllabus: 

The term "practitioner" as defined in R.C. 3719.0l(BB) and R.C. 4729.02(H) 
includes persons exempt under R.C. 4731.36 from the provisions of R.C. Chapter 
4731. An Ohio pharmacist may, therefore, fill an order for drugs issued by a person 
enumerated within R.C. 4731.36. 

To: Franklin Z. Wickham, Executive Director, State Board of Pharmacy, 
Columbus, Ohio 

By: William J. Brown, Attorney General, December 20, 1978 

I have before me your request for my opinion as to whether an Ohio 
pharmacist may legally fill a prescription written by a practitioner who falls within 
the exemptions set forth in R.C. 4731.36. 

Your request necessitates an analysis of the definitions of several terms used 
in R.C. Chapter 4729, which regulates the pharmacy profession, and R.C. Chap•er 
3719, which regulates the possession and sale of dangerous drugs and controlled 
substances. The term "prescription" is defined, for the purposes of R.C. Chapter 
3719, in R.C. 3719.0l(CC) as follows: 

"Prescription" means a written or oral order for a 
controlled substance for the use of a particular person 
or a particular animal given by a practitioner in the 
course of professional practices and in accordance with 
the regulations promalgated by the Director of the 
United States drug enforcement administration, 
pursuant to the federal drug abuse control laws. 

For the purposes of R.C. Chapter 4729, a prescription "means an order for drugs or 
combinations or mixtures thereof, written or signed by a j)ractitioner or 
transmitted by a practitioner to a pharmacist by word of mouth, telephone, 
telegraph, or other means of communication and recorded in writing by the 
pharmacist." R.C. 4729.02(0) While the definitions of prescription vary, the 
significant common feature is that a prescription must be issued by a practitioner. 
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For the purposes of R.C. Chapter 3719, practitioner "means a person who is 
licensed pursuant to Chapter 4715 [dentists], 4731 [physicians and limitfld 
practitioners], or 4741 [veterinarians] of the Revised Code and authorized by law 
to write prescriptions for drugs or dangerous drugs." R.C. 3719.01(88). The 
definition of practitioner set forth in R.C. 4729.04(4) does not differ in any 
material respect from that set forth in R.C. 3719.01(88). 

A careful reading of these definitional provisions requires one to conclude 
that in order for an order for drugs to meet the definition of a prescription under 
Ohio law the order must be issued by a person licensed pursuant to R.C. Chapters 
4715, 4731 or 4741, and authorized by law to write prescriptions for drugs. The issue 
presented by your question, therefore, is whether those persons exempted from the 
licensing requirements of R.C. Chapter 4731, by R.C. 4731.36, are nevertheless 
"licensed" for purposes of the statutory definition of "practitioner". R.C. 4731.36 
provides in pertinent part as follows: 

[R.C. 4731.01 to 4731.47, inclusive] shall not apply to a 
commissioned medical officer of the United States 
army, navy, or marine hospital service in the discharge 
of his professional duties, or to a regularly qualified 
dentist when engaged exclusively in the practice of 
dentistry, or when administering anaesthetics, or a 
physician or surgeon residing in another state or 
territory who is a legal practitioner of medicine or 
surgery therein, when in consultation with a regular 
practitioner of this state; nor shall such sections apply 
to a physician or surgeon residing on the border of a 
neighboring state and authorized under the laws thereof 
to practice medicine and surgery therein, whose 
practice extends within the limits of this state; 
provided equal rights and privilegs are accorded by such 
neighboring state to the physicians and surgeons 
residing on the border of this state contiguous to such 
neighboring state. 

Since the persons enumerated in R.C. 4731.36 are exempt from the provisions 
of R.C. Chapter 4731, such persons may practice medicine or surgery within this 
state without a certificate from the state medical board. Since the practice of 
medicine, which is defined in R.C. 4731.34, includes prescribing drugs, it is 
re.a:::!:)!"'aiJ.i.c to conclude that these persons are authorized to prescribe drugs in Ohio. 
As indicated previously, however, whether an order for drugs constitutes a 
pr,~scription under Ohio law depends in part upon a two-fold test of the authority of 
the person issuing the order. The person issuing the order must be both authorized 
by l11w to write prescriptions and licensed pursuant to R.C. ChaptP.rs 4715, 4731 or 
4741. 

The intent of the General Assembly in enacting this latter requirement is not 
\!lear since the term "licensed" is subject to differing interpretations. The term 
"license" generally means the permission granted by some competent authority to 
do some act which would otherwise be illegal. State ex rei Zugravu v. O'Brien, 130 
Ohio St. 23 (1935); Shad Acres Nursin Home Inc. v. Canarv, 29 Ohio App.2d 47 
(Franklin County 1973 . The same term may, however, be used in a more specific 
sense in which it refers to the certificate or the document which represents the 
permission granted. See, Aldrich v. City of Syracuse, 236 N.Y.S. 614, 134 Misc. 698 
(1925). This distinction is significant to the issue you present. If the requirement 
that a person be licensed pursuant to R.C. Chapter 4731 is interpreted in 
accordance with the general meaning of the term "license," the persons enumerated 
in R.C. 4731.36 meet the definition of "practitioner" since they are permited to 
practice medicine and surgery within this state. If, however, the more specific 
interpretation is applicable, then, such persons do not fall within the definition 
since they lack a proper certificate. 

Pursuant to R.C. 1.47, it is presumed that in enacting a statute, the General 
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Assembly intended a just and reasonable result. Since, by exempting the persons 
enumerated in R.C. 4731.36 from the provisions of R.C. Chapter 4731, the General 
Assembly has given them permission to prescribe drugs in this state, it is not 
reasonable to conclude that the General Assembly intended that their orders for 
drugs would not constitute prescriptions under Ohio law. For this reason, it is my 
opinion that the phrase "licensed" as used in the statutory definition of a 
"practitioner" set forth in R.C. 3719.lJl(BB) and R.C. 4729.02(H), encompasses all 
persons who are permitted to practice medicine or surgery under the laws of this 
state. 

Two qualifications must be noted, however. First, the intent of the General 
Assembly in using the term licensed may vary depending upon the context. My 
analysis of this term has significance only for those statutes expressly noted. 
Second, the sale of drugs by a pharmacist is also regulated by federal law. See~· 
"Federal Food, Drug and Cosmetic Act," 52 Stat. 1040, (1938), 21 U.S.C. §301, as 
amended. My opinion as to the validity of a prescription under Ohio law does not 
relieve a pharmacist of his duty to comply with an obligation, restriction or 
regulation imposed by federal law. 

In specific answer to your question, it is my opinion and you are so advised 
that the term "practitioner" as defined in R.C. 3719.01(88) and R.C. 4729.02(H) 
includes persons exempt under R.C. 4731.36 from the provisions of R.C. Chapter 
4731. An Ohio pharmacist may, therefore, fill an order for drugs issued by a person 
enumerated within R.C. 4731.36. 

Syllabus: 

OPINION NO. 78-063 

1. A county coroner who testifies in a 
county other than the county in which he 
holds office, as to observations made in 
his official capacity, is entitled to 
witness fees prescribed by R.C. 2335.06 
and R.C. 2335.08. 

2. A county coroner who testifies in a 
county other than the county in which he 
holds office, as to observations made in 
his official capacity, is not entitled to 
expert witness fees. 

To: Roger R. Ingraham, Medina County Pros. Atty., Medina, Ohio 
By: William J. Brown, Attorney General, December 20, 1978 

I have before me your request for my opinion, which reads 
as follows: 

Ohio Revised Code Sections 2235.06 and 
2335.08 provide for the compensation of 
witnesses in civil and criminal cases 
respectively. The rate of compensation is 
twelve (12) dollars per day for a full 
day's attendance and six (6) dollars per 
day for one-half day's attendance. 
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A question has been raised concerning the 
fee due a County Coroner who testifies for 
the State in a criminal case. Is a county 
Coroner, who testifies by deposition in a 
county other than the county in which he 
holds office, as to observations made in 
his official capacity in a criminal case, 
entitled only to those witness fees 
prescribed in !·.r~,. .. above-mentioned Revised 
Code sections, ~r may he demand and 
receive witness ;.::;)es as are deemed just 
and proper for an expert witness? If the 
County Coroner can command compensation 
as an expert witness, who is responsible 
for payment of such a fee and f!.'om what 
source shall it come? 

R.C. 2335.06(A) sets the amount of fees as follows: 

Each witness in civil cases shall receive 
the following fees: 

(A) Twelve dollars for each full day's 
attendance and six dollars for each half 
day's attendance as a co1lr t of record, 
mayor's court, or before a person 
authorized to take depositions, to be 
taxed in the bill of costs. Each witness 
shall also receive ten cents for each mile 
necessarily traveled to and from his place 
of residence to the place of giving his 
testimony, to be taxed in the bill of 
costs. 

2-156 

R.C. 2335.08 provides, in pertinent part, as follows: 

Each witness attending, under 
recognizance or subpoena issued by order 
of the prosecuting attorney or defendant, 
before the grand jury or any court of 
record, in crimina! causes, shall be 
allowed the same fees as provided by 
section 2335.06 of the Revised Code in 
civil causes •• 

R.C. 307.52 provides for payment of fees to expert 
witnesses upon application of the prosecuting attorney. 
Payment of fees pursuant to that section requires approval of 
both the court and the board of county commissioners. 

An answer to your request first reauires a consideration 
of whether or not county officials are entitled to witness 
fees. 

Both R.C. 2335.06 and R.C. 2335.08 allow certain fees to 
"each witness." Neither section makes a distinction between 
witnesses who are public officials and witnesses who are not. 
An examination of the Revised Code reveals no statutory 
prohibition against county officials collecting such fees. In 
the absence of any such prohibition, the general rules set 
forth in State, ex rel. Shaffer, v. Cole, 132 Ohio St. 338 
(1937), applies. In that case, the Supreme Court determined 
that: 
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In approaching this problem it is helpful 
to remembe; th8 general rule that when a 
public officer, in the discharge of his 
official du::ies, is not required to be 
present in person upon the trial of a 
particular ·~ase, he is entitled to the 
same fees as any private person if he is 
called as ~ witness therein. 
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The word "required" has been interpreted to mean only 
those officers, such as the sheriff or the clerk of courts, 
who are under a statutory duty to attend all sessions of the 
court. See, 1941 Op. Att'y Gen. No. 3854, p. 438-445; 1955 Op. 
Att'y Ge~ No. 5677, p. 409-418. Because a county coroner who 
testifies for the State in a criminal case in a foreign county 
is not an officer who is "required to be present in person upon 
the trial of a particular case," it is my opinion that such an 
officer is entitled to the fees prescribed by R.C. 2335.06 and 
R.C. 2335.08, supra. 

The question as to whether the county coroner may demand 
and receive his witness fee is separate and distinct from the 
question of his right to retain it for his own use. However, 
the ultimate disposition of the statutory witness fees paid to 
a public officer is not raised by your question, and therefore 
not considered. 

The second part of your question concerns whether or not 
the county coroner may demand and receive expert witness fees 
when testifying in a county other than the county in which he 
holds office. 

In 1955 Op. Att'y Gen. No. 5677, p. 409, one of my 
predecessors was faced with a simiar question. That opinion 
considered the issue of whether Dr. B., then Superintendent of 
the Lima State Hospital for the Criminally Insane, cou~d 
demand and receive expert witness fees for his testimony in a 
criminal case. Dr. B., a court appointed psychiatrist, 
testified as to the defendant's sanity. My presecessor 
concluded that: 

It is my opinion that the fact of state 
employment alone does not prevent Dr. B. 
from receiving a fee. So long as he is 
not testifying as to a matter within the 
scope of his official duties, he stands in 
the same position as any other e ·pert 
witness appointed under the statute. 
Section 2945.40, Revised Code, provides 
that when the present sanity of a 
defendant is in question he may be 
referred to the Lima State Hospital for 
observation. In such a case I do not 
believe that Dr. B. would be entitled to 
an expert's fee for testifying as to the 
results of his official observation. But 
when he is appointed only in his capacity 
as a qualified physician, there is no 
reason why the fee should not be paid 
simply because he happens to be a state 
employee. (emphasis added) 
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While Dr. B. testified only in his private capacity as a 
qualified physician, it is clear from the information you have 
provided that the county coroner is to testify as to 
observations made in his official capacity. Moreover, the 
information which the coroner is to provide in his testimony 
was gathered in his official capacity. Accordingly, under the 
test set out in the 1955 opinion, supra, the coroner would not 
be entitled to expert witness fees as his testimony would 
concern observations made and information gathered in the 
scope of his official duties. 

Therefore, in specific answer to your question, it is my 
opinion and you are so advised that: 

Syllabus: 

1. A county coroner who testified in a 
county other than the county in which he 
holds office, as to observations made in 
his official capacity, is entitled to 
witness fees prescribed by R.C. 2335.06 
and R.C. 2335.08. 

2. A county coroner who testifies in a 
county other than the county in which he 
halos office, as to observations made in 
his official capacity, is not entitled to 
expert witness fees. 

OPINION NO. 78-064 

Pursuant to R.C. 3501.17, a board of county 
comm1ss1oners is authorized to procure insurance to 
protect members of the board of elections from liability 
arising from the excercise of their offical duties. 
However, the determination of whether such insurance 
is a "necessary and proper" expense of the board of 
elections is within the sound discretion of the board of 
county commissioners. 

To: Ted W. Brown. Secretary of State, Columbus, Ohio 
By: William J. Brown, Attorney General, December 20, 1978 

I have before me your request for my opinion which raises the following 
question: 

Is the premium cost for insurance for members of 
Boards of Elections, protecting them against liability 
arising from the performance of their offical duties a 
"necessary and proper" expense of the Board under 
Section 3501.17 of the Revised Code? 

R.C. 3501.17 provides, in pertinent part, as follows: 

The expenses of the board of elections shall be pai•j 
from the county treasury, in pursuance of appropria
tions by the board of county commissioners, in same 



2-159 1978 OPINIONS 

manner as other county expenses are made. If the 
board of county commissioners fails to appropriate an 
amount sufficient to provide for the necessary and 
proper expenses of the board, such board may apply to 
the court of common pleas within the county, which 
shall fix the amount necessary to be appropriated and 
such amount shall be appropriated. • • • 

Such board may apply to the court of common 
pleas within the county, which shall fix the amount 
necessary to be appropriated and such amount shall be 
appropriated. • • . 

The entire compensation of the members of the 
board of elections and of the clerk, deputy clerk, and 
other assistants and employees in the board's 
offices . • . shall be paid in the same manner as 
other county expenses are paid . • • (Emphasis 
added.) 

OAG78-064 

The compensation of members of the board of elections is determined by the 
population of the county in accordance with R.C. 3501.12. R.C. 3501.141 specifically 
allows the board of elections to purchase health and hospitalization insurance, and 
when so purchased, the county commissioners are required to pay the premiums. 
However, there is no specific statutory authorization for the purchase of the type 
of insurance which you describe. 

Am. Sen. Bill No. 423, which became effective on May 2, 1978, added the 
following language to R.C. 307.441: 

(E) The board of county commissioners of each county 
may procure a policy or policies of insurance insuring 
any county emtoyee against liability arising from the 
performance o his offical duties • • . (Emphasis 
added.) 

The section specifically lists those county officals for whom the commissioners 
may purchase such insurance. Included are the recorder, treasurer, coroner, 
engineer, prosecuting attorney, auditor, sheriff, as well as the county 
commissioners themselves. However, no mention is made of the members of the 
Board of Elections, and under the maxim of statutory construction, expressio unius 
est exclusio alterius (the mention of one thing implies the exclusion of another) it 
must be presumed that the General Assembly did not intend to grant to county 
commissioners the authority to purchase such insurance for board members unless 
they can be said to be "county employees." 

Members of the various boards of elections are appointed to four year terms 
by the Secretary of State. R.C. 3501.06. The duties of the board members are set 
forth by statute in R.C. 350l.ll. The members are required to take an oath office. 
R.C. 3501.08. Accordingly, the Supreme Court specifically held that a member of 
the board of elections is an officer, and not an employee. State, ex rel Milburn, v. 
Pethel, 153 Ohio St. I (1950). In fact, the implication of Pethel is that board 
members are state officers rather than county officers. See also, 1968 Ops. Att'y 
Gen. No. 68-105. 1971 Ops. Att'y Gen. No. 71-085. Therefore, R.C. 307.441, as 
amended by Am. Sen. Bill No. 423 offers no authority whatsoever for the purchase 
of the liability insurance you describe for members of boards of election. If any 
authority exists for such an expenditure, it must be found in the "necessary and 
proper" clause of R.C. 3501.17, supra. 

The "necessary and proper" clause of R.C. 3501.17 has not been the subject of 
much litigation. In State, ex rel. Ball, v. Board of County Commissioners, 159 Ohio 
St. (1943) it was held that the provision of R.C. 3501.17, which requires the county 
commissioners to pay amounts found necessary by the court of common pleas, is 
manditory. Nevertheless, there was no discussion of what is "necessary and 
proper," since the expenditure involved was required to carry out a statutory 
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man-date. Moreover, while there have been previous opinions of this office on the 
"necessary and proper" clause, none has really analyzed the language with any 
refinement. It is clear that expenses required to fulfill a statutory duty of the 
board are "necessary and proper." Beyond those expenses, the system contemplated 
by R.C. 3501.17 depends largely upon the discretion of county commissioners, and 
ultimately upon the decision of the common pleas court. If the county 
commissioners determine that such premiums are "necessary and proper" they are 
authorized to make such payment. However, as such a determination is within the 
sound discretion of the commissioners, they can not be forced to procure such 
insurance unless ordered to do so by the court of common pleas. 

Accordingly, it is my opinion, and you are so advised that: 

Syllabus: 

Pursuant to R.C. 3501.17, a board of county 
commissioners is authorized to procure insurance to 
protect members of the board of elections from liability 
arising from the excercise of their offical duties. 
However, the determination of whether such insurance 
is a "necessary and proper" expense of the board of 
elections is within the sound discretion of the board of 
county commissioners. 

OPINION NO. 78-065 

"Pick up" payments made to the State Teachers' Retirement System by an 
employer on behalf of an employee are not included in adjusted gross income and 
are accordingly not subject to the Ohio personal income tax. 

To: James L. Sublett, Executive Director, State Teachers Retirement System 
of Ohio. Columbus, Ohio 

By: William J. Brown, Attorney General. December 20, 1978 

I have before me your request for my opinion in which you ask whether 
employee contributions to the State Teachers Retirement System {STRS) "picked 
up" by the employer constitute taxable income to such employees for the purpose 
of the Ohio income tax. 

In 1978 Op. Att'y Gen. No. 78-049, I concluded that "an employer is permitted 
to 'pick up' part or all of the teacher contributions required to be made to the State 
Teachers Retirement System pursuant to R.C. 3307.51." However, that opinion did 
not discuss the effect of such payments upon the employee for the purpose of the 
Ohio income tax. Therefore, it is necessary to analyze R.C. Chapter 5747, which 
establishes the Ohio personal income tax. 

R.C. 5747.02 imposes the Ohio personal income tax upon individuals based on 
their adjusted gross income. R.C. 5747.0l{A) states that "adjusted gross income" is 
adjusted gross as defined in the Internal Revenue Code of 1954 {hereinafter "code") 
with certain modifications irrelevant to this discussion. If "pick up" payments are 
to be considered adjusted gross income for the purpose of R.C. 5747.02, they must 
also be includible in adjusted grosss income pursuant to the Code. 

In Rev. Rul. 77-462, the Internal Revenue Serice declared that when an 
employer-school district assumes and pays required teacher contributions to a 
pension plan, qualified under §§401 and 501 of the Code, such payment would not be 
included as income to the employee until distribution of the benefits upon 
retirement of termination, pursuant to Code §402{a). Because such payments are 
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not income at the time they are made for the purpose of the federal incvme tax, 
they are not includible in an individual's adjusted gross income for the purpose of 
the Ohio personal income tax. Therefore, I conclude that "pick up" payments made 
to thfl State Teachers' Retirement System by an employer on behalf of an employee 
are not included in adjusted gross income of the employee and are accordingly not 
subject to the Ohio personal income tax. 

Therefore, it is my opinion, and you are so advised, that "pick up" payments 
made to the State Teachers' Retirement System by an employer on behalf of an 
employee are not included in adjusted gross income 11nd are accordingly not subject 
to the Ohio personal income tax. 

OPINION NO. 78-066 

Syllabus: 

Legal title to stock of a professional association may be held by a trustee of a 
qualified pension or profit sharing plan, licensed to render the same professional 
service as that for which such association was organized, as long as equitable title 
to the stock is also held by such professionals. 

To: Ted W. Brown, Secretary of State, Columbus, Ohio 
By: William J. Brown, Attorney General, December 20, 1978 

I have before me your request for my opinion which reads, in pertinent part, 
as follows: 

We request your opinion as to whether, under Ohio 
professional association law, legal title to stock of a 
professional association can be held by a trustee of a 
qualified pension or profit sharing plan for the benefit 
of a licensed professional. 

Prior to the enactment of R.C. Chapter 1785 by the General Assembly in 1961, 
Ohio courts uniformly held that incorporation by professionals for the purpose of 
carrying on a practice was forbidden under Ohio law. See,~· State v. Myers, 128 
Ohio St. 366 (1934); Title Abstract & Trust Co. v. Dwonker, 129 Ohio St. 23 (1934); 
State, ex rei. Green v. Brown, 173 Ohio St. 114 (1962); 1952 Op. Att'y Gen. No. 1751; 
1961 Op. Att'y Gen. No. 2495. While R.C. Chapter 1785 has, in large part, removed 
this impediment, it has also placed certain conditions and restrictions upon 
professional corporations. R.C. 1785.02 and 1785.05 permit only licensed 
professionals to be stockholders in professional corporations. Specifically, R.C. 
1785.05 provides as foll.ows: 

A professional association may issue its stock only to 
~~ who are duly licensed or otherwise legally 
authorized to render the same pt'ofessional service as 
that for which the association was organized. (emphasis 
added) 

R.C. 1785.07 imposes a similar restriction upon the sale or transfer of stock in a 
professional corporation. 

Your inquiry concerns whether, in light of such restrictions, a professional 
association incorporated under Ohio law may transfer its shares to the trustee of a 
pension or profit sharing plan and trust quaJ:fied under §§401 and 50l(a) of the 
Internal Revenue Code of 1954. Presumably, stock of the professional association 
would be issued to the plan trustee to fund the benefits accruing to an individual 
under the plan. In order to determine whether such issuance or transfers comport 
with R.C. 1785.02, 1785.05 and R.C. 1785.07, it is necessary to analyze the nature of 
ownership of trust property. Ownership of property held in trust is not lodged 
within the trust. Rather, the legal title to the trust ~is vested in the trustee. 1 
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Bogert, Trusts and Trustees, §1 (2d ed., 1965). Equitable title is vested in the 
beneficiary. Robbms v. Smith, 72 Ohio St. I (1905); Bogert, supra, §I. Therefore, 
the ownership of property held in trust is split between the legal title of the trustee 
and the equitable title of the beneficiary. Accordingly, stock in a professional 
association may be transferred in trust where both the trustee and the beneficiary 
are "persons duly licensed or otherwise legally authorized to render the same 
professional service for which the association was organized." This result has been 
suggested by one commentator. §~,Smith, Professional Corporations in Ohio: The 
Time for Statutory Revision, 30 Ohio St.L.J. 439, 456 (1969). Moreover, Attorneys 
General in Georgia and Michigan have reached the same conclusion after analyzing 
professional corporation statutes similar to R.C. Chapter 1785. See, 1975 Op. Att'y 
Gen. of Georgia No. 75-61; 1978 Op. Att•y Gen. of Michigan No:-5"285. \'7here the 
trustee is not such a licensed professional, stock of a professional corporation may 
not be transferred to him. Such a transfer vests the legal title to the stock of a 
professional association in a person not licensed to perform the professional service 
for which the association was organized, in contravention of R.C. 1785.02, 1785.05 
and 1785.07. Therefore, I conclude that legal title to stock of a professional 
association may be held by a trustee of a qualified pension or profit sharing plan, 
licensed to render the same professional service as that for which such association 
was organized, as long as equitable title to the stock is also held by such licensed 
professionals. 

Therefore, it is my opinion, and you are so advised, that the legal title to 
stock of a professional association may be held by a trustee of a qualified pension 
and profit sharing plan, licensed to render the same pr·ofessional service as that for 
which such association was organized, as long as equitable title to the stock is also 
held by such professionals. 

OPINION NO. 78-067 

Syllabus: 
The Adult Parole Authority is responsible for hospital expenses of a 

probationer under its supervision and control when such costs are incurred when the 
probationer has been arrested and detained by a county sheriff pursuant to R.C. 
2951.08. 

To: Donald J. Johnson. Van Wert County Prosecutor. Van Wert, Ohio 
By: William J. Brown, Attorney General, December 20, 1978 

I have before me your request for my opinion which may be summarized as 
follows: 

A Van Wert County deputy sheriff arrested a 
probationer for a violation of his probation on the order 
of an officer of the Adult Parole Authority (APA) 
pursuant to R.C. 2951.08. While the probationer was 
being held in the county jail, he bacame ill and had to 
be taken to the hospital. Upon discovering thr
probationer's illness, the Adult Parole Authority 
withdrew its "hold" on the probationer. Is the county 
sheriff or the APA liable for the hospital expenses 
incurred? 

A county sheriff is required by R.C. 2935.03 to arrest persons in violation of 
state statutes and municipal ordinances. However, he is not obligated to pay for 
the hospital costs of all such persons. 1976 Op. Att'y Gen. No. 76-012. He is only 
liable for costs incurred when such person was arrested for a violation of a state 
statute. 
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In the facts set forth in your letter, the probationer was detained by a deputy 
sheriff pursuant to R.C. 2951.08, which provides as follows: 

During a period of probation, any field officer or 
probation officer may arrest the defendant without a 
warrant and bring him before the judge or magistrate 
before whom the cause was pending. Such arrest may 
also be made by any sheriff, deputy sheriff, marshal, 
deputy marshal, watchman or pr>lice officer 1:pon the 
written order of the chief pr,jbation officer, if the 
defendant is under the supervision of a county 
department of probation, or on the warrant of the judge 
or magistrate, or on the order uf the adult parole 
authoritv created by section 5149.02 of the Revised 
Code if the defendant is under its su ervision. 
Emphasis added 

Based upon the facts you have provided, it must be assumed that the probationer in 
question was under the supervision of the APA. Otherwise, the AP A officer would 
not have had the authority to order the sheriff to effect his arrest. See, R.C. 
2951.06. -

As previously noted, a county sheriff does not necessarily become responsible 
for the payment of hospitalization costs of a person he has arrested simply because 
he made the arrest. Other factors must be considered in order to determine upon 
whom liablilty for such costs must be placed. In the situation you pose, the arrest 
was accomplished by the sheriff in compliance with an order issued by an agent of 
the APA pursuant to R.C. 2951.08. The probationer was, at the time of his arrest, 
under the control and supervision of the APA, R.C. 2951.06. The APA, as the 
instrumentality of the state lodged with such responsibility over the probationer, is 
properly chargable with the duty to pay hospitalization costs incurred during the 
detention of a probationer by a county sheriff pursuant to its order. 

Accordingly, it is my opinion, and you are so advised, that the Adult Parole 
Authority is responsible for hospital expenses of a probationer under its supervision 
and control when such costs are incurred when the probationer has been arrested 
and detained by a county sheriff pursuant to R.C. 2951.08. 
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