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OPINIONS 

OF THE 

ATTORNEY GENERAL 

OPINION NO. 69-001 

Syllabus: 

1. A water utility lien held by a private water utility 
corporation which purports to encumber or affect real property 
is recordable in the mortgage record under Section 317.08 (B), 
Revised Code. 

2. In recording instruments under Section 317.08 (B), 
Revised Code, the name of each grantor shall be entered in 
the direct index under the appropriate letter and the name 
of each grantee shall be entered ·in the reverse index under 
the appropriate letter. 

To: J. Warren Bettis, Columbiana County Pros. Atty., Lisbon; Ohio 
By: Paul W. Brown, Attorney General, January 15, 1969 

I am in receipt of you·r request for my opinion wherein 
you ask: 

1. Is a water utility lien held by a P,rivate water utility 
corporation recordable in the mortgage record by reason of Sec
tion 317.08 (B), Revised Code? 

2. If said dqcument is recordable, a majority of current 
owners of the property to which the·liens would attach are pur
chasing under the terms of a land contract and not by deed, and 
as such, by what method would the documents be indexed? 

Section 5301.25, Revised Code, provides in pertinent part: 

"(A) All deeds, land contracts referred 
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to in division (B) (2) of section 317.08 of 
the Revised Code, and instruments of writing 
properly executed for the conveyance or en
cumbrance of lands, tenements, or hereditaments, 
other than as provided in section 5301.23 of the 
Revised Code, shall be recorded in the office of 
the county recorder of the county in which the 
premises are situated, * * *" 

Section 317.08, Revised Code, lists the records to be 
kept by the county recorder as follows: 

"The county recorder shall keep five sepa
rate sets of records as follows: 

"(A) A record of deeds, in which shall be 
recorded all deeds and other instruments of writ
ing for the absolute and unconditional sale or 
conveyance of lands, tenements, and heredita
ments; all notices, as provided for in sections 
5301.47 to 5301.56, inclusive, of the Revised 
Code; all declarations and bylaws as provided 
for in sections 5311.01 to 5311.22, inclusive, 
of the Revised Code; and all certificates as 
provided for in section 5311.17 of the Revised 
Code; 

"(B) A record of mortgages, in which 
shall be recorded: 

"(1) All mortgages, including amend
ments, supplements, modifications, and exten
sions thereof, or other instruments of writ
ing by which lands, tenements, or heredita
ments are or m~~~ortaaqed or otherwise 
conditionally sold, conveyed, affected, or 
encumbered; (Emphasis added) 

"{2) All executory installment contracts 
for the sale of land executed after September 
29, 1961, which by the terms thereof are not 
required to be fully performed by one or more 
of the parties thereto within one year of the 
date of such contracts; 

"{C) A record of powers of attorney; 

"{D) A record of plats, in which shall 
be recorded all plats and maps of town lots, 
and of the subdivision thereof, and of other 
divisions or surveys of lands, and any center 
line in survey of a highway located within 
the county, the plat of which shall be fur
nished by the director of highways or county 
engineer and all drawings as provided for in 
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sections 5311.01 to 5311.22, inclusive, of 
the Revised Code; 

"(E) A record of leases, in which shall 
be recorded all leases, memoranda of leases, and 
supplements, modifications, and amendments there
of. 

"All instruments or memoranda of instru
ments entitled to record shall be recorded in 
the proper record in the order in which they 
are presented for record. The recorder may 
index, keep, and record unemployment compen
sation liens, federal tax liens~ di~charges 
of recognizances, and excise, Land_/ franchise 
tax liens on corporations, and liens provided 
for in section 5311.18 of the Revised Code in 
one volume." 

Opin. 69-001 

The office of the Attorney General has opined on past 
occasions that the county recorder, as a ministerial officer, 
has the duty to receive and record a written instrument which 
purports to affect a conveyance or an encumbrance on real prop
erty. See Opinion No. 1053, Opinions of the Attorney General for 
1964, page 2-202; Opinion No. 6400, Opinions of the Attorney 
General for 1956, page 275; Opinion No. 4531, Opinions of the 
Attorney General for 1932, page 960. 

The water utility liens under discussion are allegedly 
created in recorded restrictive convenants, deed restrictions, 
plat restrictions, and in conditions contained in the sales 
contracts. Clearly these liens purport to affect the conveyance 
of real property. Therefore, the precise problem raised by your 
first question is in which of the five separate categories out
lined in Section 317.08, supra, should the water utility liens be 
filed. 

A close examination of Section 317.08, supra, reveals that 
such documents would be recordable under Section 317.08 (B) (1), 
Revised Code, which provides that written instruments by which 
lands are encumbered are entitled to record under this subsection. 
Although I refrain from the expression of any opinion as to the 
legal efficacy of the liens in question, it is quite clear that 
these instruments purport or attempt to encumber or affect real 
property and in doing so would affect the conveyance of the prop
erty. Therefore, under Section 5301.25, supra, said instruments 
are recordable and Section 317.08 (B) (1), supra, directs that such 
encumbrances be recorded in the mortgage records. 

You then ask my opinion as to how such documents should be 
indexed, since a majority of lot owners are purc~asing under a 
land contract which does not entail a mortgage. As regards in
dexing, Section 317.18, Revised Code, provides in pertinent part: 

"At the beginning of each day's business 
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the county recorder shall make and keep up 
general alphabetical indexes, direct and reverse, 
of all the names of both parties to all instru
ments theretofore received for record by him. 
* * * The indexes shall show the kind of instru
ment, * * * The name of each grantor shall be 
entered in the direct index under the appropriate 
letter, * * *· The name of each grantee shall 
be entered in the reverse index under the approp
riate letter, * * *·" 

2-4 

The statute clearly requires the names of both parties to all 
recordable instruments to be indexed in direct and reverse indexes, 
the grantor's name being in the direct index and the grantee in the 
indirect. 

Since the terms "grantee" and "grantor" are not defined by 
the statute, I can only assume these terms be accorded their 
commonly accepted legal meaning. "Grantee" would refer to the 
person upon whom the interest is bestowed and "grantor" the per
son by whom an interest in land is bestowed. 

As regards indexing a land contract, the grantor is the 
party conveying the right to possession of the land and the 
grantee is the party obtaining the right to possession of the 
property. Accordingly, the grantor's (vendor's) name should 
appear in the direct index and the grantee's (vendee's) in the 
reverse index. 

Therefore, in specific answer to your second question, I 
would cite the first paragraph of the syllabus in Opinion No. 
2567, Opinions of the Attorney General for 1961, page 275, which 
states: 

"1. In keeping the records required by 
division (B) of Section 317.08, Revised Code, 
as effective September 29, 1961, the county 
recorder is required by Section 317.18, Re
vised Code, to enter the name of each grantor 
in the direct index under the appropriate let
ter, and name of each grantee in the reverse 
index under the appropriate letter." 

Accordingly, it is my opinion and you are hereby advised: 

1. A water utility lien held by a private water utility 
corporation which purports to encumber or affect real property 
is recordable in the mortgage record under Section 317.08 (B), 
Revised Code. 

2. In recording instruments under Section 317.08 (B), Re
vised Code, the name of each grantor shall be entered in the di-
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rect index under the appropriate letter and the name of each 
grantee shall be entered in the reverse index under the appropriate 
letter. 

OPINION NO. 69-002 

Syllabus: 

A reduction in the salary of non-teaching employees is not 
permitted unless such a reduction is part of a uniform plan af
fecting all non-teaching employees in the district. 

To: John L. Beckley, Vinton County Pros. Atty., McArthur, Ohio 
By: Paul W. Brown, Attorney General, January 15, 1969 

I have before me your request for my opinion on the 
following fact situation: 

The Vinton County Board of Education employed bus 
drivers pursuant to Section 3319.082, Ohio Revised Code. 
Following the consolidation into one school district for 
the entire county, the transportation system and routes 
were changed from the prior year to provide for more effi
cient service. The new routing system brought with it a new 
salary schedule for the bus drivers based on: (1) total an
nual miles driven and (2) experience in years for each driver. 
The above schedule is uniform for all employed bus drivers but 
it does not apply to any other non -teaching employees. The 
salary schedule does result in the lml'ering of some salaries 
of the bus drivers in Vinton County. Your question in regard 
to this schedule is whether such a plan is contrary to Section 
3319.082, Ohio Revised Code. 

Section 3319.082, supra, provides as follows: 

"Hc_>_ti_ce of anf!u.al salary. In all school 
dist1·icts <vherein the provisions of' Sections 
143.01 to 143.48, inclusive, of' the Revised 
Code do not apply, each board of education 
shall cause notice to be given annually not 
later than the f'irst day of July to each non
teaching school employee, who holds a contract 
valid for the succeeding school year, as to the 
salary to be paid such school employee during 
such year. Such salary shall not be lower thnn 
the salary paid during the preceding school year 
unless such reduction is a part of a uniform plan 
af:t'ecti.ng the non-teaching employees of the entire 
district. This section does not prevent increases 
of salary after the board's annual notice has been 
given." (Emphasis added) 

The clear meaning of this statute is that the bus drivers 
of Vinton County shall not be forced to receive a lower salary 
unless such a reduction in salary is part of a untform plan af-
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fecting all the non-teaching employees of the entire school dis
trict. Since there is no uniform plan calling for a reduction 
in salary for all non-teaching employees in the district, the 
proposed schedule for the Vinton County bus drivers is contrary 
to the provisions of Section 3319.082, supra. 

It has been learned by this office that the consolida
tion into one school district for Vinton County occurred long 
before the transportation and routing systems were changed. 
Thus the fact that the consolidation took place has little or 
no bearing on the solution to the problem. 

In conclusion, it is my opinion and you are hereby advised 
that a reduction in the salary of non-teaching employees is not 
permitted unless such a reduction is part of a uniform plan af
fecting all non-teaching employees in the district. 

OPINION NO. 69-005 

Syllabus: 

Firms who perform consultation and search services in
cluding interviews and preparation of a resume: search in the 
client's field to compile a list of possible enterprises; con
tact letters: continuing consultation, and other like services 
for a client, are "employment agencies" within the purview of 
Sections 4143.01 and 4143.02, Revised Code, and are required 
to be licensed if doing business for hire in Ohio, even though 
the consultation and search contract stipulates the firm is 
not an employment agency. 

To: J. Gordon Peltier, Director, Department of Commerce, Columbus, Ohio 
By: Paul W. Brown, Attorney General, January 23, 1969 

I have your request for my opinion concerning a particular 
type of agency related to the field of employment agencies known 
as a consultation and search agency, and you submit a sample con
tract which is illustrative. The question which you ask reads 
as follows: 

"Are such 'consultations and search 
agencies', as described above 'employment 
agencies' within the purview of Sections 
4143.01 and 4143.02 of the Revised Code?" 

Chapter 4143 of the Revised Code sets out the prov1s1ons for 
licensing of employment agencies. Section 4143.01 of the Revised 
Code reads in part as follows: 

"As used in sections 4143.01 to 
4143.23, inclusive, of the Revised Code: 

"(A) 'Employment agency' means a 
person, firm association, or corpora
tion which secures, or, by any form of 
representation or by means of signs, 
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bulletins, circulars, cards, writings, 
or advertisements, offers or agrees to 
secure or furnish, employment, engagements 
of help, or information or service of any 
character concerning or intended or pur
porting to promote, lead to, or consummate 
employment. 

"(B) 'Hire' means any charge, fee, 
compensation, service, or benefit exacted, 
demanded, or accepted, or any gratuity re
ceived, for or in connection with any act, 
service, or transaction comprehended by 
'employment agency,' or for or in connec
tion with any transaction or representa
tion which includes matters comprehended 
by 'employment agency. '" 

Section 4143.02 of the Revised Code reads as follows: 

"License required to engage in 
business. 

"No person, firm,association, or 
corporation shall engage in the business 
of an employment agency, for hire, within 
this state, without first obtaining a li
cense from the department of commerce, pay
ing to said department the annual license 
fee of one hundred dollars, and executing 
and filing with the department a bond as 
provided in section 4143.04 of the Revised 
Code." 

Opin. 69-005 

The representative contract which you submit provides that 
the corporate consultation firm will provide for the client, pre
sumably an executive, a long list of enumerated services to ef
fectuate for the client's best interest a career management and 
planning and search program to determine what he has to "sell," 
to whom, where and for how much. These services include inter
views and preparation of a resume: search in the client's field 
to compile a list of possible enterprises: contact letters to 
each of the individuals in the organizations selected by research; 
counselling along the way, and other like services. The contract 
expressly stipulates that it is not an agency contract and that 
fees payable shall not be construed as placement fees. A flat 
service fee is charged for these services. In the particular 
case submitted, the fee was $1,500. 

In the light of the stipulated fee required by the contract 
to be paid by the client, there can exist no doubt that this is 
a contract for hire. 

Construing the contract prov1s1ons against the definitive 
language contained in Section 4143.01 (A), supra, it appears con
vincingly that the contract provisions bring the consulting firm 
well within the definition of "employment agency." Any person 
or firm who furnishes help, information or service intending or 
p•n·,Jul·t·.ing to pi"ornvte, lead to, or c • .>r.~nmmat.e employment is by 
statute inr.lmied within the definit.ion, and the agency must be 
licensed if doing bush1ess for hire within the state. A stipu
lation in the contract providing that the consulting firm is not 
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an employment agency cannot be of any legal effect in so far as 
the above quoted licensing provisions are concerned. 

I am, therefore, of the opinion, and you are so advised, 
that firms who perform consultation and search services in
cluding interviews and preparation of a resume; search in the 
client's fie·ld to compile a list of possible enterprises; con
tact letters; continuing consultation, and other like services 
for a client, are "employment agencies" within the purview of 
Sections 4143.01 and 4143.02, Revised Code, and are required to 
be licensed if doing business for hire in Ohio, even though the 
consultation and search contract stipulates the firm is not an 
employment agency. 

OPINION NO. 69-006 

Syllabus: 

2-8 

Section 3313.39 of the Revised Code allows a local board of 
education to acquire land by eminent dor.Jain only for public school 
purpow;s a:1:l acquisition by eminent domain for any other purpose 
is not authorized. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, January 24, 1969 

Before me is your predecessor's request for an opinion on 
the following question: 

"Does the local board of education have the 
power of eminent domain in order to acquire prop
erty for library purposes?" 

The purposes for which a board of education may acquire 
property by eminent domain are enumerated in Section 3313.39, 
Revi~ed Code. The pertinent part of this statute provides that 
the power of eminent domain may be exercised: 

"When it is necessary, in the opinion of 
any board of education, to procure or enlarge: 
(A) any site for a building to be used for 
public school purposes whether as classroom, 
auditorium, or for technical training, admin
istrative, storage, or other educational pur-
poses; * * *" (Emphasis added) 

The intent of the General Assembly in promulgating this 
legislation was to empower a board of education with eminent 
domain when the land was needed "for public school purposes." 
This explicit language limits the remainder of the paragraph 
and makes it clear that any use of the land other than for 
public school purposes is not within the purview of the act. 
From the request submitted, it appears that the library in 
question would be a free public library and would be used 
for other than public school purposes. 
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The power or eminent domain is a powerrul and encompassing 
privilege which is granted to the state and its particular sub
divisions by the sovereign powers inherent in the state. Sec
tion 9, Article I of the Ohio Constitution provides the mode 
ror eminent domain and only the legislature may exercise it or 
authorize eminent domain to take place. Blackman v. Cincinnati, 
140 Ohio St. 25, 42 NE 2d 158 (1942). 

It is well settled that statutes granting the power or 
eminent domain must be strictly construed. Ohio Po•r:er co. v. 
Deist, 154 Ohio St. 473, 96 NE 2d 771 (1951). 

Thererore, it is my opinion and you are hereby advised 
that Sectlon 3313.39 or the Revised Code allOI'/S a local board 
or education to acquire land by eminent domain only ror public 
school purposes and acquisition by eminent domain ror any other 
purpose is not authorized. 

OPINION NO. 69-008 

Syllabus: 

A court may not properly omit or suspend the mandate con
tained in section 1531.99 (B), Revised Code, which provides, in 
part, "Ln/o hunting and trapping license or permit to hunt deer 
may be issued to a person so convicted for a period of three 
years after the date of such conviction." 

To: Russell J. McMaster, Paulding County Pros. Atty., Paulding, Ohio 
By: Paul W. Brown, Attorney General, January 27, 1969 

The request of your predecessor for my opinion reads, in 
part, as follows: 

"I should like your official opinion with 
reference to R.C. 1531.99 Paragraph (B). 

"The question is: 'The paragraph provides 
in part: "no hunting and trapping license or 
permit to hunt deer may be issued to a person 
so convicted for a period of three years after 
the date of such conviction." Is such imposi
tion for three years mandatory or may the Court 
set a lesser period of time?'" 

The full text of Section 1531.99, Revised Code, states: 

"(A) \'lhoever violates section 1531.02 of 
the Revised Code, or any rule, regulation, or 
order of the division of wildlife, shall be 
fined not less than fifteen nor more than two 
hundred dollars and costs of prosecution. 

"(B) Whoever violates section 1531.02 of 
the Revised Code concerning the taking or pos
session of deer shall be fined not less than 
one h~ndred nor more than five hundred dollars 
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and costs of prosecution, or be imprisoned not 
more than thirty days, or both, and such per
son may not take or possess deer for three 
years after the date of conviction of such vio
lation. No hunting and trapping license or 
permit to hunt deer may be issued to a person 
so convicted for a period of three years after 
the date of such conviction." 

Section 2947.13, Revised Code, authorizes any court to 

2-10 

omit or suspend any part, or all, of a sentence for a misde
meanor: however, an examination of Section 1531.99 (B), suEra, 
about which has been inquired, discloses that there is provided, 
not only a penalty in the nature of a fine, and a prohibition, 
of a person convicted of a violation of Section 1531.02, Revised 
Code, against the taking or possession of deer for a three year 
period following the conviction, but also a prohibition against 
the issuance of any hunting and trapping license, or permit to 
hunt deer, by the authorized issuing agencies. The latter pro
hibition would appear not to be a part of the sentence imposed 
upon the misdemeanant, and not subject to the discretion granted 
to the court by Section 2947.13, Revised Code. 

It is, therefore, my opinion that a court may not properly 
.omit or suspend the mandate contained in ~ection 1531.99 (B), 
Revised Code, which provides, in part, "Ln/o hunting and trap
ping license or permit to hunt deer may be issued to a person 
so convicted for a period of three years after the date of 
such conviction." 

OPINION NO. 69-009 

Syllabus: 

When an employee covered by the Federal Fair Labor Standards 
Act is hired on two contracts and is paid with two checks, the 
hours should be combined for calculation of overtime pay. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, January 27, 1969 

I have before me the request of your predecessor for my 
opinion which reads as follows: 

"When an employee is hired on two contracts, 
such as bus driver and janitor and is paid with 
two pay checks, should the hours worked be com
bined for overtime pay or should the contracts 
be considered separately?" 

On June 10, 1968 the United States Supreme Court in the 
case of f.iaryland, et al., v. Secretary of Labor Wirtz, et al. , 
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20 L. ed. 2d, 1020, upheld the overtime provided in the Amended 
Fair Labor Standards Act of 1966 for certain state-owned enter
prises which extended minimum wage and maximum hours coverage to 
schools and hospitals, including those operated by the states or 
their subdivisions. 

The 1966 amendment established special rules for computing 
overtime pay and set forth a schedule for applying the required 
time and one-half overtime pay to such employees. Congress changed 
the basis of employer coverage in 1961 to cover "all employees of 
any enterprise engaged in commerce or production for commerce, pro
vided the enterprise also falls within certain listed categories." 
Congress added to the list in 1966 the following: 

"(4) Is engaged in the operation of a 
hospital, an institution primarily engaged in 
the care of the sick, the aged, the mentally 
ill or defective who reside on the premises 
of such institution, a school for the mentally 
or physically handicapped or gifted children, 
an elementary or secondary school, or an in
stitution of higher education (regardless of 
whether or not such hospital, institution, or 
school is public or private or operated for 
profit or not for profit)." 

Based upon the above ruling of the Supreme Court, the employees 
in question fall into this category. Therefore, in answer to the 
present question of how to apply the Maryland, et al., v. Secretary 
of Labor Wirtz, et al., decision, the circular of the Auditor of 
State of the State ·of Ohio must be applied. 

Circular No. 1561 of September 19, 1968 from the office of 
the Auditor of State, states as follows: 

"* * *In those instances where an employee 
serves under one or more contracts, the position 
is taken that the time worked under each contract 
must be considered together and that all time worked 
in excess of forty-four, forty-two, or forty hours 
is subject to the time and one-half rate. The over
time should be calculated as follows: 

"Assuming a hypothetical case, based upon a 
forty-four hour workweek, the following method of 
computation would be used when an employee works 
fifty hours in a week in two positions and is en
titled to time and one-half for hours worked in 
excess of forty-four hours. 
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Rate 
Per 

Same Employee Hour Mon. Tues. Wed. Thurs. Fri. 

Position (Contract) 1 $4.00 8 8 8 8 8 
Position (Contract) 2 $2.00 2 2 2 2 2 

Through Thursday, the employee would work forty hours. 
The forty-fourth hour would be worked halfway through Friday. 
The balance of four hours as Position 1 on Friday would en
title the employee to time and one-half pay at his rate per 
hour for Position 1 and the two hours worked as Position 2 
would be computed at time and one-half at his rate per hour 
for Position 2. 

The employees would thus be entitled to compensation 
as follows: 

Position 1 
Position 2 

Overtime: 
Position 1 
Position 2 

36 hours @$4.00 per hour 
8 hours @$2.00 per hour 

Total regular compensation 

4 hours @$6.00 per hour 
2 hours @$3.00 per hour 

Total compensation including 
overtime 

$144.00 
16.00 

$160.00 

$ 24.00 
6.00 

$190.00 

"In other words, after the forty-four hours 
have been worked, regardless of when it occurs 
during the workweek, that amount of time in excess 
of forty-four hours for the balance of the workweek, 
applicable to a particular job, should be computed 
by multiplying the number of hours by the time and 
one-half rate per hour for such job. 

"The procedure outlined above would be appli
cable in computing overtime for work in excess of 
for'cy-two (42) hours a week beginning February 1, 
1968, and for work in excess of forty (40) hours a 
week beginning February 1, 1969." 

Therefore, it is my opinion and you are hereby advised that 
when an employee covered by the Federal Fair Labor Standards Act 
is hired on two contracts and is paid with two checks, the hours 
should be combined for calculation of overtime pay. 
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OPINION NO. 69-012 

Syllabus: 

A school board may not allow a private investor to erect 
a building on the school's property and to lease this building 
to the school board. 

To: Vincent E. Gilmartin, Mahoning County Pros. Atty., Youngstown, Ohio 
By: Paul W. Brown, Attorney General, February 5, 1969 

I have before me your predecessor's request for my opinion 
regarding whether it would be legally proper for the Boardman 
Local Board of Education to allow a private investor to erect a 
school-bus-storage-and-maintenance building upon school lands 
and for the Board then to enter into a lease of said building. 

At the outset of this opinion I must advise you that I can 
find no authority, statutory or otherwise, for the Board to enter 
into such a lease arrangement regarding a building on its own 
land. I recognize that school boards have the duty to provide 
transportation for certain students pursuant to Section 3327.01, 
et seq., Pevised Code. In order to provide such transportation, 
school boards may purchase school buses in the manner prescribed 
in Section 3327.08, Revised Code. I acknowledge that the main
tenance of these school buses is one of the factors in the trans
portation operating costs of the school districts. I am told 
that, with regard to the maintenance of the school buses, the 
school boards choose either a self-maintenance program or a con
tract-maintenance prog~am with some outside garage, or a combina
tion of these programs. 

It may well be that in a given situation it would be more 
economical for a school board to use a s~lf-n:~ntenance program. 
It woulc be permissible for the school board to build its own 
bus-storage-and-maintenance building on its own land. This con
clusion 1·1as reached i.n Opinion No. 5977, Opinions o~ tr.e Attorney 
General for 1936, page 1263, the syllabus of which reads as fol
lows: 

"A board of education which owns vehicles 
used for the transportation of school children, 
may lawfully expend public funds for the pur
pose of erecting a garage for the housing of 
those vehicles." 

In Opinion No. 5977, supra, it was found that it was permis
sible for the school boardl;Ol)uild ·such a bus garage on its own 
land oursvant to the terms of Section 7620, General Code. The 
prese~t version of Section 7620, General Code, is found in Sec
tion 3313.37, Revised Code, which states as pertinent: 

"The board of education of any school dis
trict, except a county school district, may 
build, enlarge, repair, and furnish the neces-
sary schoolhouses, purchase or lease sites there
for, or rights of way thereto, or purchase or lease 
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real estate to be used as playgrounds for children 
or rent suitable school rooms, either within or 
without the district, and provide the necessary ap
paratus and make all other necessary pro·;isions for 
the schools under its control. 

"The boards of education may acquire land by 
gift or devise, by purchase, or by appropriation. 
Lands purchased may be purchased for cash, by in
stallment payments, with or without a mortgage, by 
entering into lease-purchase agreements, or by lease 
with an option to purchase, provided that if the pur
chase price is to be paid over a period of time, such 
payments shall not extend for a period of more than 
five years, and a special tax levy shall be authorized 
by the voters of the school district in accordance with 
section 5705.21 of the Revised Code to provide a special 
fund to meet the future time payments. 

II* * * * * * * * *II 

2-14 

The cost of erecting a building is a capital outlay. It is 
obvious that the cost of erecting a building for a self-main
tenance program is not one of the transportation operating costs 
of a school district intended· to be covered by the operatir1g 
funds provided to each school district under the School Founda
tion Program. The "foundation money" or operating money pro
vided to each school district pursuant to Chapter 3317, Revised 
Code, is not intended to be used for the purpose of erecting per
manent improvements on school lands. Permanent buildings, such as 
a school bus garage, are the type of improvement that the legis
lature intended to be purchased from a school board's building 
fund (and this would entail a special tax·levy, competitive bid
ding, etc.). 

I recognize that in your request for my opinion the school 
board is not proposing to use its operating money to erect the 
bus garage. Hm~ever, assuming that the school board could find 
a private investor who would be willing to finance the construc
tion of the bus garage on school lands and then lease it to the 
school board, I am sure that the private investor would want to 
recoup at least his investment. Given the statutory restrictions 
on the"use of school lands for non-school purposes, this private 
investor would have no potential lessee other than the school 
board and would certainly insist on a long-term lease in order 
to cover his investment. Thus, indirectly, the school board would 
be paying for cost of erecting the building v1ith operating money. 
It might be that, even if such a lease arrangement were permis
sible, it would be an abuse of discretion for the school board 
to lease such a building for an extended period of time if, by 
doing so, the board ended up paying more money as rent than it 
would have cost to erect the building with school funds. However, 
as I stated at the outset, I can find no authority for a school 
board to enter into such a lease arrangement regarding a building 
on i tc; o'm land. 

Therefore, it is my opinion and you are hereby advised that 
a school board may not allow a private investor to erect a build
ing on the school's property and to lease this building to the 
school board. 
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Syllabus: 

l. 
on behalf 
political 
for which 

OPINIONS 1969 Opin. 69-013 

OPINION NO. 69-013 

A Council of Governments may perform joint purchasing 
of its members of items, the cost of which to each 
subdivision would be less than the statutory amount 
competitive bidding would be required. 

2. A Council of Governments may not jointly purchase 
items without competitive bids on behalf of its members, the 
cost of which to each political subdivision would exceed the 
statutory amount for which competitive bidding is required. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: Paul W. Brown, Attorney General, February 7, 1969 

You state that the Miami Valley Council of Governments 
wishes tc. provide joint purchasing services by that organi
zation to its members under the provisions of Section 167.08, 
Revised Code. You request my opinion on questions that read 
as follows: 

"1. May a Council of Governments 
perform joint purchasing on a contract 
basis on behalf of its members for items 
the cost of which to each political sub
division would be less than the statu
tory amount for which competitive bidding 
would be required for the particular type 
of political subdivision? (city, county, 
township, village, etc.) 

"2. May a Council of Governments 
perform joint purchasing on a contract 
basis on behalf of its members for items 
the cost of which to each political sub
division would exceed the statutory 
amount for which competitive bidding 
would be required for the particular type 
of political subdivision?" 

Section 167.08, Cupra, constituting the final section in 
Chapter 167, Revised ode, entitled ';Regional Councils of 
Governments," provides as follows: 

"The appropriate officials, authorities, 
boards, or bodies of counties, municipal cor
porations, townships, special districts, 
school districts, or other political subdivi
sions may contract with any council estab
lished pt•rsuRnt. to sect:i.ons 167.01 to 167:07, 
inelusive, of the Revised Code to receive any 
~ervice from such council or to provide any 
service to such council. Such contracts may 
also authorize the council to perform any 
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function or render any service in behalf of 
such counties, municipal corporations, town
ships, special districts, school districts, 
or other political subdivisions, which such 
counties, municipal corporations, township, 
special districts, school districts, or other 
political subdivisions may perform or render." 

This section thus specifically provides that any one or 
group of political subdivisions may contract with the council 
to perform any function which the subdivisions themselves may 
perform. This language appears clearly to be broad enough to 
enable the council to perform purchasing on behalf of its con
tracting members. There is nothing in the statutory language 
to impede the conduct of this purchasing function on a joint 
purchasing basis. 

On the contrary, other prov1s1ons in Chapter 167, supra, 
are in support of a joint purchasing basis. Section 167.03, 
Revised Code, reads in part as follows: 

"(A) The Council shall have the 
power to: 

* )~ ~( 

"(4) Promote cooperative agreements 
and contracts among its members or other 
governmental agencies and private persons, 
cooperation ~corporations_7, or agencies; 

"(C) The council may, by appropriate 
action of the governing bodies of the mem
bers, perform such other functions and 
duties as are performed or capable of per
formance by the members and necessary or 
desirable for dealing with problems of 
mutual concern. 

It will be noted, however, that in each reference the 
council is limited to performing on behalf of its contract
ing subdivisions just those functions which the subdivision 
itself is able to perform. This would rule out purchasing 
items without competitive bids on behalf of a subdivision 
th8 cost of which would exceed the statutory amount for which 
con1petitive bidding would be required. By the same test, how
ever, it appears to follow that such purchasing function could 
be carried out on a competitive bid basis. 

I am, therefore, of the opinion, and you are so advised: 

1. A Council of Governments may perform .joint purchas
ing on behalf of its members of items, the cost of which to 
each political subdivision would be less than the statutory 
amount for which competitive bidding would be required. 

2. A Council of Governments may not jointly purchase items 
without competitive bids on behalf of its members, the cost of 
which to each political subdivision would exceed the statutory 
amount for which competitive bidding is required. 
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OPINION NO. 69-014 

Syllabus: 

(1) The township trustees may create a fire district 
covering the entire township under Section 505.37, Ohio 
Revised Code, and a municipal corporation included within 
the limits of such township may be included in such fire 
district, Opinion No. 231, Opinions of the Attorney General 
for 1945, overruled, 

(2) The township trustees and the council of the village 
may combine to buy necessary fire equipment. 

(3) The township trustees may pass a levy for the purpose 
of purchasing fire equipment but only pursuant to Section 
505.37, Ohio Revised Code. 

To: Elmer Spencer, Adams County Pros. Atty., West Union, Ohio 
By: Paul W. Brown, Attorney General, February 10, 1969 

I have before me your request for my opinion on the fol
lowing question: 

(1) May the township trustees create a fire district 
under Section 505.37, Ohio Revised Code, covering the entire 
township and including therein a municipal corporation? 

(2) May the township trustees and the council of the 
village combine to buy the necessary equipment? 

(3) May the township trustees pass a levy for the purpose 
of purchasing such equipment? 

As you pointed out in your letter, in reference to' your 
first question, there seems to be a conflict between Section 
505.37, supra, and Opinion No. 231, Opinions of the Attorney 
General for 1945. The 1945 Opinion was based on Section 3298-54, 
General Code, which t.,ras the predecessor of Section 505.37, supra. 
Section 3298-54, supra, provided in pertinent part as follows: 

"* * * * * * * * * 
"The board of trustees of any town-

ship in which there is located a munici-
pal corporation or corporations, or a part 
of a municipal corporation, may by resolu
tion whenever in their opinion it is ex
pedient and necessary to guard against the 
occurrence of fires or to protect the property 
and lives of the ci~izens against damages re
sulting therefrom, create a fire district or 
districts of that portion of such township 
not included within the corporate limits of 
such municipal corporation or corporations, 
and may purchase or otherwise provide such 
fire apparatus, appliances, materials, fire 
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hydrants and such water supply for fire fight
ing purposes; or may contract for such fire 
protection for such fire district or districts 
the same as provided in Section 3295-60 for 
other subdivisions. The fire district or dis
tricts so created shall be given a separate 
name by which it shall be known and designated. 

"* * * * * * * * *" 
(Emphasis added} 

The pertinent portion of Section 505.37, Ohio Revised 
Code, provides as follows: 

"* * * * * * * * * 
"The board of any tmmship may, by resolu-

tion, whenever it is expedient and necessary to 
guard against the occurrence of fires or to pro-
tect the property and lives of the citizens against 
damages resulting therefrom, create a fire district 
of such portions of the township as it deems neces
sary, and the board may purchase or otherwise provide 
such fire apparatus, appliances, materials, fire hy
drants and water supply for fire-fighting purposes, 
or may contract for such fire protection for such 
fire district as provided in section 505.44 of the 
Revised Code. The fire district so-created shall 
be given a separate name by which it shall be known. 

"* * * * * * * * *" 
This section does not specifically prevent the board from 

creating a fire district of that portion of the township in
cluded within the corporate limits of a municipal corporation. 
Section 505.37, supra, permits a board to create a fire district 
of such portions of the township as it deems necessary. 

The omission of the limitation "not included within the 
corporate limits of such municipal corporation or corporations", 
which was a part of Section 3298-54, General Code, seems to 
indicate that a purpose of the amendment was to change that 
Section and the conclusion of Opinion No. 231, Opinions of the 
Attorney General for 1945. The intent of the Legislature ap
pears to be that the board of trustees could create a fire dis
trict covering the entire township and including therein a muni
cipal corporation. 

The second question in your letter is answered by Section 
505.37, supra, which is provided in pertinent part as follm'ls: 

"* * * * * * * * * 
11 The boards of any two or more townships, 

or the legislative authorities of any two or 
more political subdivisions, or any combina
tion thereof, may, through joint action, unite 
in the joint purchase, maintenance, use, and 
operation of fire-fighting equipment, or for 
any other purpose designated in sections 
505.37 to 505.44, inclusive, of the Revised 
Code, and may prorate the expense of such 
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joint action on such terms as are mutually 
agreed upon. 

"* * * * * * * * *" 

Opin. 69-014 

Since the council of a village is a legislative authority 
of a "political subdivision" of the township, then pursuant to 
Section 505.37, supra, the township trustees and the council of 
the village may combine to buy the necessary fire fighti~ 
equipment. The scope or structure of such a "combination' is 
not defined by Section 505.37, supra. 

The township trustees may pass a levy for the purposes of 
purchasing equipment pursuant to Section 505.37, supra: 

"* * * * * * * * * 
"The board of any township or fire 

district created by such board under sec
tions 505.37 to 505.44, inclusive of the 
Revised Code, or the legislative authority 
of any municipal corporation, may purchase 
the necessary fire-fighting equipment, build
ings, and sites ~~r such township, fire dis
trict, or municipal corporation and pay for 
it over a period of four years. Such board 
or legislative authority may also construct 
any buildings necessary to house fire-fight
ing equipment and pay for such buildings 
over a period of four years. Such board or 
legislative authority may issue the notes 
of the township, fire district, or municipal 
corporation, signed by the board or legisla
tive authority and attested by the signature 
of the to>mship or municipal clerk, covering 
such deferred payments and payable at the 
times provided, which notes may bear interest 
not to exceed six per cent per annum, and 
shall not be subject to sections 133.01 to 133.65, 
inclusive, of the Revised Code. The legislation 
authorizing the issuance of such notes shall pro
vide for levying and collecting annually by taxa
tion amounts sufficient to pay the interest on and 
principal of such notes. Not less than one-fourth 
of such purchase price or construction cost shall 
be paid in cash at time of purchase as provided 
in said contract and the remainder of the purchase 
price or construction cost shall be paid in annual 
installments of not less than one-fourth of the 
total purchase price may be issued and, in either 
event, the notes shall contain an option for pre
payment, Such notes shall be.offered for sale on 
the open market or given to the vendor or con-
tractor if no sale is made." (Emphasis added) 

In conclusion, it is my opinion and you are hereby advised 
that: 

(I) The township trustees may create a fire district cov
ering the entire tnvmship under Section 505.37, Ohio Revised 
Code, and a municipal corporation included within the limits of 
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such t::nmship may be included in such fire district. Opinion 
No. 231, Opinions of the Attorney General for 1945, overruled. 

(2) The tovmship trustees and the council of the 
village may combine to buy necessary fire fighting equipment. 

(3) The tovmship trustees may pass a levy for the 
purpose of purchasing fire equipment but only pursuant to 
Section 505.37, Ohio Revised Code. 

OPINION NO. 69-015 

Syllabus: 

2-20 

1. The monies received for the support of a County Board of 
Mental Retardation may be paid into the general fund of the county 
to the account of the board, unless the county funds are provided 
by a special levy, in v1hich case, a separate fund must be estab
lished pursuant to Section 5705.10, Revised Code. 

2. These funds are payable pursuant to vouchers approved by 
the County Board of Mental Retardation. 

3. The monies received for the support of community mental 
health and retardation programs as authorized by Chapter 340, Re
vised Code, should be paid into the designated county treasury to 
the credj.t of the Community Mental Health and Retardation Fund. 

4. These monies are payable pursuant to vouchers approved by 
the Community Board of Mental Health and Retardation. 

To: David D. Dowd, Jr., Stark County Pros. Atty., Canton, Ohio 
By: Paul W. Brown, Attorney General, February 11, 1969 

Your request for my opinion poses the following questions: 

"1. Should all monies received for the support 
of county board of mental retardation programs, in
cluding those monies received from the State pursuant 
to Section 5127.03 of the Revised Code, be paid into 
the county treasury to the credit of the General Fund 
or to the credit of a County Board of Mental Retarda
tion Fund? 

"2. Are the funds referred to in Question l 
payable pursuant to vouchers approved by the County 
Board of Mental Retardation or by the Board of Stark 
County Commissioners? 

"3. Should all monies received for the support 
of community mental health and mental retardation 
programs, including those monies received from the 
State pursuant to Section 5119.62 of the Revised 
Code, be paid into the county treasury to the credit 
of the Community Health and Retardation Fund or to 
the credit of the General Fund? 
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"4. Are the funds referred to in Question 3 
payable pursuant to vouchers approved by the Com
munity Board of 11lental Health and Retardation or by 
the Board of Stark County Commissioners?" 

Opin. 69-015 

Your first two questions concern the County Board of Mental 
Retardation which was formed pursuant to the mandate of Chapter 
5126, Revised Code, for the express purpose of supervising the 
operation of the training centers and workshops for the mentally 
defi<:ient, \·rhich are provj_ded by Sections 5127.01 to 5127.04, 
inclusive, of the Revised Code. The powers and duties of the 
County Board of Mental Retardation are set out in Section 5126.-
03, Revised Code, which reads as follows: 

"The county board of mental retardation, 
subject to the rules, regulations, and standards 
of the commissioner of mental hygiene shall: 

"(A) Administer and supervise sections 
5127.01 to 5127.04, inclusive, of the Revised 
Code and exercise such pO\"Iers and duties as 
prescribed by the commissioner; 

"(B) Submit an annual report of its work 
and expenditures, pursuant to section 5127.01 
of the Revised Code, to the commissioner and to 
the board of county commissioners at the close 
of the fiscal year and at such other times as 
may be requested; 

"(C) Employ such personnel and provide 
such services, facilities, transportation, and 
equipment as are necessary; 

"(D) Provide such funds as are necessary 
for the operation of training centers and work
shops. 

"Any county board of mental retardation 
may enter into a contract with another such board 
of another county or with a public or nonprofit 
agency or organization of the same or another 
county, to provide the training center, workshop 
facilities and services authorized in section 
5127.01 of the Revised Code, upon such terms as 
may be agreeable. 

"The board of county commissioners shall 
levy taxes and make appropriations sufficient 
to enable the county board of mental retardation 
to perform its functions and duties as provided 
by this section." (Emphasis added) 

It can therefore be seen that there is an express mandate 
upon the County Commissioners to provide the fu:1ds Hhich are 
necessary for the County Board of Mental Retardation to perform 
its functions through appropriati.on. This appropr_iation may be 
provided from a general levy for current expenses under Section 
5705.05 (E), Revised Code, which provides as follows: 

"(E) In the case of counties, the amounts 
necessary for the maintenance, operation, and 
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repair of public buildings, for the relief and 
support of the poor, for the relief of needy 
blind, for the support of mental health serv
ices, for the support of mental retardation 
pervices, for the relief of honorably dis
charged soldiers, indigent soldiers, sailors, 
and marines, for mothers' pension fund, sup
port of soil conservation districts, water
shed conservancy districts, educational tele
vision, and for the county's share of the com
pensation paid judges; !I (Emphasis added) 

2-22 

The monies necessary for the operation of the workshop would 
be appropriated to this use by the county com.11issioners. 

1ihere general fund monies are appropriated to a specific use, 
it is only necessary to establish an account within the general 
fund for the purpose intended. Monies would be paid upon vouchers 
approved by the County Board of Mental Retardation inasmuch as 
the monies have been appropriated to their use. 

Further authority for the county co:nmissioners to provide 
funds for this use is found in Section 5705.19, Revised Code, 
which provides in pertinent part: 

"The taxing authority of any subdivision at 
any time prior to the fifteenth day of September, 
in any year, by vote of two-thirds of all the 
members of said body, may declare by resolution 
that the amount of taxes which may be raised 
within the ten-mill limitation will be insuffic
ient to provide for the necessary requirements 
of the subdivision, and that it is necessary to 
levy a tax in excess of such limitation for any 
of the following purposes: 

"* ~' * 

"(1) For the maintenance and operation of 
schools, training centers, workshops, clinics, 
and residential facilities for mentally retarded 
persons. Money received from levies enacted or 
renewed prior to the effective date of this sec
tion shall be appropriated to the use of the 
county board of mental retardation established 
under section 5126.01 of the Revised Code. Rev
enue from a tax levy passed or renewed after 
October 25, 1965 shall not be expended until 
the budget for the operation of schools, train
ing centers, workshops, clinics, and residential 
facilities for mentally retarded persons for 
th?..t calendar vear has been submitted t<) and 
approved by the board of county commissioners. 
Thereafter, surplus funds from the tax levy not 
used for operating purposes may b8 dispensed by 
the county board of mental retardation after 
approval by the board of county commissioners for 
the replacement of necessary equipment, or for ac
quiring, constructing, or improving schools, 
training centers, workshops, clinics, and resi
dential facilities for the mentally retarded; 

April 1969 Adv. Sheets 



2-23 OPINIONS 1969 Opin. 69-015 

Section 5705.10, Revised Code, provides in pertinent part 
as follows: 

* * t,:: 
......... ., .. 
•(" ...... , .. 

"All revenue derived from a special levy 
shall be credited to a special fund for the pur
pose for vlhich the levy was made. 

Therefore, if the necessary funds were obtained through use 
of a special levy, it would be necessary that they be credited to 
a special fund. 

A portion of the funds used for a workshop are received from 
other sources; namely, the Department of Mental Hygiene and Cor
rection and the local boardsof education as provided in Sections 
5127.03 and 5127.04, Revised Code. 

Section 5127.03, supra, reads as follows: 

"On the thirtieth day of June of each year, 
the county board of mental retardation shall 
certify to the commissioner of mental hygien2: 

"(A) The names and residences of the per
sons enrolled in the training center and work
shop pursuant to section 5127.01 of the Revised 
Code; 

"(B) The period of time each deficient 
person was enrolled; 

"(C) An itemized report of expenditures 
which have been approved by the commissioner; 

"(D) The net per capita cost for operating 
such training center and worl<shop. 

"The division of mental hygiene, upon re
cepit and Hpproval of the report provided in 
this section, shall present r voucher to the 
auditor of state in favor of the agency pro
viding the specialized training in an amount 
not to exce<=!d three hundred dollars per year 
for each mentally deficj_ent person who is en
rolled in such training center and workshop. 
Hpr:n ?resc11tatton of such vouche:o.' the c::.uditor 
of state, if satisfied as to the correctness 
of the voucher, shal~ draw a warrant on the 
treasurer of sta~:.e j_n th.~ amount of the voucher." 

Section 5127.04, supra, reads: 

"The county board of mental retardation 
which during the school year has administered 
and supervised, pursuant to the provisions of 
section 5127.01 of the Revised Code, a training 
center for the mentally deficient shall prepare 
a statement for each person under twenty-one 
years of age who has received such training, 
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such statement to show the name of the person, 
the na.me o.f the school district in which the per
son is a school resident, the nrune of the board 
providing the training, and the number of months 
the person received training. Not later than 
the thirtieth day of June the board shall for
ward a certified copy of such statement to the 
clerk of the board of education of the school 
district in \1hich the person is a school resi
dent and shall fonrard a certified copy of such 
statement to the conm1issioner of mental hygiene. 
Within thirty days after the receipt of such 
statement the board of education shall pay to 
the county board of mental retardation sub
mitting the statement an amount equal to the 
computed amount of tuition that would be due 
th0 s~hool district receiving the stgtement 
if a nonresident pupil attended the schools 
of such district for the same period of time 
that the mentally deficient person attended 
the training center, such amount to be computed 
in the manner prescribed by section 3317.08 of 
the Revised Code." 

These monies are paid into the county treasury "in favor of 
the agency" and "to the county board of mental retardation." 
Therefore, they could be paid either to the special fund created 
as a result of a special levy or into a trust fund created pur
suant to Section 5705.09 (H), Revised Code. 

2-24 

There is ample statutory authority in Section 5127.03, supra, 
for the County Board of Mental Retardation to expend its monies 
and I, therefore, can only conclude that the expenses incurred in 
the operation of the \V'Orkshop should be paid directly on the war
rant of the county auditor pursuant to vouchers approved by the 
County Board of Mental Retardation. 

Your third and fourth questions relate to the Community Men
tal Health and Rf)tardation Board which vm.s formed purs~l&nt to 
Chapter 340, Revised Code. Its powers and duties are set out 
therein. It is not primarily responsible for the operation of 
any specific mental health facility, but is rather a supervisory, 
coordinating and planning board charged with the following duties 
by Section 340.03, Revised Code, which reads as follows: 

"Subject to rules and regulations of the 
commissioner of mental hygiene, the community 
mental health and retardation board, with re
spect to its area of jurisdiction, and except 
for programs and facilities conducted pursuant 
to Chapter 5127. of the Revised Code, shall: 

"(A) Review and evaluate community mental 
health and retardation services and facilities 
and submit to the commissioner of mental hygiene, 
the board or boards of county commissioners, and 
the executive director of the program recom
mendations for reimbursement from state funds 
as authorized by section 5119.62 of the Revised 
Code and for the provision of needed additional 
services and facilities with special reference 
to the state comprehensive mental health plan; 
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"(B) Coordinate the planning for community 
mental health and retardation facilities, serv
ices, and prograrr.s seeking state reimbursement; 

"(C) Receive, compile, and transmit to the 
d.i vision of mental hygiene applj.caticns for stat2 
reimbursement; 

•: (D) Pror.10te, arrange, and implement work
ing·agreements with social agencies, both public 
and private, and vrith educational and judicial 
agencies; 

"(E) Enter into contracts with state hos
pitals, other public agencies, and with private 
or voluntary hospitals and other private or vol
untary nonprofit agencies for the provision of 
mental health and mental retardation service and 
facilities; 

"(F) Appoint a qualified mental health 
specialist or qualified mental health adminis
trator to serve as the executive director of the 
board on a full-time or part-time basis. If the 
executive directo~ is neither a psychiatrist nor 
a pediatrician, the board shall designate a 
qualified doctor of medicine to assume responsi
bility for the medical activities of the board. 

"(G) Prescribe the duties of t.he executive 
director and review his performance thereof; 

"(H) Approve salary schedules for employ
ees and consultants in agencies and facilities 
maintained and operated, in whole or in part, or 
by co~tract, under the direction of the boarJ; 

"(I) Recruit and promote local financial 
support for mental health and retardation pro
grams from private and public sources; 

"(J) In the event a needed service cannot 
be provided by an existing public or private 
agency, directly operate a mental health or men
tal retardation facility until such time as this 
responsibility can be assumed by another agency. 

"(K) Prescribe fees to be charged for serv
ices, not to exceed the cost of the service. Phy
sicians and mental health professionals shall be 
all:Ht;,d to follow and assist in the care of trJ) 
patients under the direction of the director of 
the facility. 

"(L) Establish the operating procedures of 
the board and submit an annual report of the pro
grams under the jurisdiction of the board, in
cluding a fiscal accounting, to tlJe board of county 
commissioners. 

"(M) Establish such rules and regulations 
or standards and perform such other duties as may 

Opln. 69-015 
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be necessary or proper to carry out Chapter 340. 
of the Revised Code." 

2-26 

The Cmmty Conuniss·ionel"S have author::.ty t.o provide funds for 
the use of this board, but, in contradistinction to their duty to 
provide funds for the operation of the Chapter 5127, Revised Code, 
workshop, they are not required by la\"1 to do so. Section 340.07, 
Revised Cod8, provides as follows: 

"The board of county commissioners of any 
county participating in a community health and 
retardation program, upon receipt from the com
munity mental health and retardation board of 
a resolution so requesting, may appropriate 
money to a public agency for the acquisition, 
construction, reconstruction, maintenance, and 
operation of mental health and mental retarda
tion diagnostic, treatment, rehabilitation, and 
training facilities and programs, hospital units, 
schools, workshops, and residential facilities 
for mentally ill, mentally retarded, and emotion
ally disturbed parsons or may appropriate money 
to a private nonprofit corporation or association 
for the operation of such facilities and programs. 

"Such facilities and programs shall be au
thorized by the commissioner of mental hygiene 
and shall be operated under rules and regula
tions adopted under Chapter 340. and section 
5119.61 of the Revised Code, subject to sections 
119.01 to 119.13, inclusive, of the Revised Code." 

Although it is not mandatory upon the County Commissioners to 
nrovide funds to the Community Mental Health and Retardation 
Board, they have been given express authority for a special levy 
for this purpose by Section 5705.221 L5707.22.l7, Revised Code, 
as follo111S: 

11 At any time the board of county commissioners 
of any county by a majority vote of the full member
ship may declar~ by resolution that the amount of 
taxes which may be raised within the ten-mill limi
tation by levies on the current tax duplicate will 
be insufficient to provide the necessary require
ments of the community mental health and retarda
tion program established pursuant to Chapter 340. 
of the Revised Code and that it is necessary to 
levy a tax in excess of such limitation for mental 
health and retardation purposes. 

"Such resolution shall conform to section 
5705.19 of the Revised Code and be certified and 
submitted in the manner provided in section 5705.-
25 of the Revised Code. 

"If the majority of electors voting on a 
levy to supplement general funds appropriations 
for the support of the comprehensive mental 
health and mental retardation program vote in 
favor of the levy, the board may levy a tax vri th
in the county at the additional rate outside the 
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ten-mill limitation during the period, for the 
purpose stated in the resolution.n 

Opin. 69-015 

It is my understanding that at the prc~8r.t ti~~, state monies 
are being provided quarterly in advance and constitute approxi
mately seventy-five percent of the budget as approved by the Com
missioner of Mental Hygiene. The local twenty-five percent may 
be provided by the County Commissioners or other sources, i.e., 
United Appeal or other donations. Since the funds are provided 
from various sources and the County Treasurer is charsed with 
their custody, it would be necessary for a separate fund to be 
established as a repository for such funds. This is especially 
true where the community involved consists of more than one county: 
funds may be forthcoming from the general fund of each county if 
said funds are appropriated by the commissioner; the funds from 
special levies would necessarily be put in a separate fund as 
provided by Section 5705.10, supra. Certainly, the general fund 
would not be a proper repository for funds from charitable dona
tions r;-,au.s for an express purpose. Section 340.10, Revis<<± Cede, 
provides as follows: 

nstate funds allocated for the support of 
a community mental health and retardation pro
gram shall be paid to the county treasurer or, 
in a joint program, to the treasurer of that 
custodian of the community mental health and 
retardation fund and authorized to make pay
ments from such fund on order of the county 
auditor and on recommendation of the community 
mental health and retardation board." 

Clearly, then, the General Assembly provided that there be 
a distinct fund, held by a County Treasurer, payable upon the 
warrant of the County Auditor pursuant to vouchers approved by 
the Board. 

Therefore, it is my opinion and you are hereby advised that: 

1. The monies received for the support of a County Board of 
1'1ent:::tl Retardation may be paid into the general fund of the co11nty 
to the account of the board, unless the county funds are provided 
by a special levy, in which case, a separate fund must be estab
lished pursuant to Section 5705.10, Revised Code. 

2. These funds are payable pursuant to vouchers approved by 
the County Board of Mental Retardation. 

3. The monies received for the support of community mental 
health and retardation programs as authorized by Chapter 3~.0, 
Revised Code, should be paid into the designated county treasury 
to the credit of the Community Mental Health and Retardation 
Fund. 

4. These monies are payable pursuant to vouchers approved 
by the Community Board of Mental Health 2.nd Retardation. 
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OPINION NO. 69-016 

Syllabus: 

Any motor vehicle purchased pursuant to Section 
307.41, Revised Code, at a cost in excess of tl'lo thousand 
dollars must be obtained through competitive bidding pur
suant to Section 307.86, Revised Code. 

To: Neil M. Laughlin, Licking County Pros. Atty., Newark, Ohio 
By: Paul W. Brown, Attorney General, February 11, 1969 

I have before me your request for my opinion on the fol
lol'ling question: Does Section 307.86, Revised Code, prohibit 
the County Commissioners from purchasing motor vehicles with
out having competitive bidding under Section 307.41, Revised 
Code, if the amount is in excess of $2000.00? 

Section 307.41, Revised Code, reads as follows: 

"ivhenever the board of county commis
sioners deems it necessary to purchase motor 
vehicles except for its use or for the use 
of any department under its dire~t control 
it shall adopt a resolution setting forth 
the necessity for such purchase, together 
with a statement of the kind and number of 
vehicles required and the estimated cost of 
each. Upon adoption of the resolution the 
board may purchase such vehicles. 

"If the board deems it necessary to pur
chase motor vehicles for its use or for the 
use of any department under its direct con
trol, application shall be made by the board 
to a judge of the court of common pleas of 
such county. Upon hearing the application, 
if such judge finds it necessary and ex
pedient to purchase such vehicles, he shall 
so order, and fix the number and kind of 
such vehicles, and the amount to be expanded 
for each. 11 

Section 307.86, Revised Code, which outlines the require
ments of competitive bidding, reads as follows: 

"Anytning to be purchased, leased, leased 
with an option or agreement to purchase, or 
constructed, including, but not limited to, 
any product, structure, construction, recon
struction, improvement, maintenance, repair, 
or service, except the services of an account
ant, architect, attorney at law, physician, 
professional engineer, surveyor, or appraiser 
by or on behalf of the county or contracting au
thority, as defined in section 307.92 of the 
Revised Code, at a cost in excess of two thousand 
dollaPs, except as otherwise provided in section 
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307.02, 3501.301 ~3501.30.17, 3505.13, 5543.19, 
5555.71, 5713.01, or 6137.05, of the Revised 
Code, shall be obtained through competitive bid
ding. However, competitive bidding is not re
quired when: 

11 (A) The board of county commissioners, by 
a unanimous vote of its members, makes a deter
mination that a real and present emergency exists 
and such determination and the reasons therefor 
are entered in the minutes of the proceedings of 
the board, when: 

11 (1) The estimated cost is less than ten 
thousand dollars or 

11 (2) There is actual physical disaster to 
structures; 

11 (B) Such purchase consists of supplies 
or a replacement or supplemental part or parts 
for a product or equipment o~med or leased by 
the county and the only source of supply for 
such supplies, part, or parts is limited to a 
single supplier; 

11 (C) Such purchase is from the feddral 
government, state, another county or contract
ing authority thereof, a board of education, 
township, or municipal corporation; 

11 (D) Such lease is a renewal of a lease 
for electronic data processing equipment, ser
vices, or systems. 11 

Opin. 69-016 

While there are certain exceptions to the p~ohibitions 
outlined in Section 307.86, sunra, none of them would apply 
to the purchase of motor vehicles under Section 307,41, supra. 
Thus, within the explicit terms of Section 307.86, supra, any 
motor vehicle purchased at a cost in excess of two thousand 
dollars must be obtained through competitive bidding. Section 
307.86, supra, does apply to a purchase of motor vehicles pur
suant to Section 307.41, supra. 

Some reference has been made to the fact that competitive 
bidding may be impossible if pursuant to Section 307.41, supra, 
the judge of the court of common pleas fixes the amount to be 
expended for each vehicle. Of course, if the amount to be ex
pended for each vehicle is less than two thousand dollars, com
petitive bidding is not required. However, in the more likely 
situation, where the amount to be expended on each vehicle 
is greater than tvm thousand dollars, competitive bidding is 
required as follows: The judge of the court of common pleas 
would fix the amount to be expended and such a figure would 
be the ceiling under which competitive bids would be received. 
If a bid that is received is lower than the figure set by the 
judge, then it would be used. If all of the bids received are 
higher than the ceiling set by the judge, then the Board of 
County Commissioners should either obtain approval of the 
lower of these high bids, adjust the ceiling upward or seek 
lower bids elsewhere. 
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In conclusion, it is my opinion and you are hereby advised 
that any motor vehicle purchased pursuant to Section 307.41, 
Revised Code, at a cost in excess or two thousand dollars must 
be obtained through competitive bidding pursuant to Section 
307.86, Revised Code. 

OPINION NO. 69-019 

Syllabus: 

2-30 

l. The so-called "Karate Stick," the use of which may en
danger life or cause great bodily harm, is a dangerous weapon under 
the provisions of Section 2923.01 of the Revised Code. 

2. The manufacture, sale or exposure for sale of the so
called "Karate Stick" is prohibited under the provisions of Sec
tion 2923.02 of the Revised Code. 

To: Robert M. Chiaramonte, Superintendent, State Highway Patrol, Columbus, Ohio 
By: Paul W. Brown, Attorney General, February 13, 1969 

You have requested my opinion as to whether the "Karate Stick" 
can be classified as a dangerous weapon, and if arrest action can 
be taken against an individual found to be carrying the instrument 
"* '~ ':'concealed on or about his person':' ':' '~" under Sections 2923.01 
and 2923.02 of the Ohio Revised Code. 

Section 2923.01, Revised Code, provides in pertinent part: 

"No person shall carry a pistol, bowie knife, 
dirk, or other dangerous weapon concealed on or 
about his person.':' ~' ~'" 

As my predecessor commented in Opinion No. 68-022, Opinions 
of the Attorney General for 1968, which was issued on July 25, 1968: 

"The definition which appears to have been 
accepted for some years is that a dangerous weapon 
is one likely to produce death or great bodily 
harm. As the court stated in United States v. 
Williams, 2 Fed. 61, 65: 

"'i'lhether a particular weapon is a deadly 
or dangerous one is generally a c,uestion of law. 
Sometimes owing to the equivocal character of 
the instrument - as a belaying pin - or the man
ner and circumstances of its use, the question 
becomes one of law and fact, to be determined 
by the jury under the direction of the court. 
But where it is practicable for the court to 
declare a particular weapon dangerous or not, 
it is its duty to do so. A dangerous weapon 
is one likely to produce death or great bodi-
ly injury.':' ':' ~'' 

"See also United States v. Reeves, 3g Fed. 
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404, 407 and State v. Cavender, 243 PAC (Or) 
766. 

"In Price v. United States, 156 Fed. 950, 
952 (CA9) it was stated: 

" 1 A dangerous \<reapon is one likely to 
produce death or great bodily injury. Uni
ted States v. \IJ'illiams (CC) 2 Fed. 64. Or 
perhaps it is more accurately described as 
a weapon which in the manner in which it is 
used or attempted to be used may endanger 
life or inflict great bodily harm. 111 

Opln. 69-020 

In the descriptive information which you attached to your re
quest it is stated with respect to the instrument in question that, 
"It is more versatile than the mace or riot stick and may result 
in serious injury or even death to the unsuspecting or uninformed 
officer." Your description appears to fall with the accepted 
definition of a dangerous weapon. 

Your second question goes to the prohibition of manufacture 
and sale of certaj.n weapons under the admonition set forth in Sec
tion 2923.02 of the Revised Code which provides in part: 

"No person shall manufacture, sell or 
expose for sale, any weapon known or desig
nated as brass knuckles, billy, slung shot, 
sandbag, blackjack, or other weapon of simi
lar character." 

The phrase n;,, ':' ,;, or other weapon of similar character" would 
appear to apply to the weapon which you have described. 

It is, therefore, my opinion and you are hereby advised that: 

l. The so-called "Karate Stick," the use of which may en
danger life or cause great bodily harm, is a dangerous weapon under 
the provisions of Section 2923.01 of the Revised Code. 

2. The manufacture, sale or exposure for sale of the so
called "Karate Stick" is prohibited under the provisions of Section 
2923.02 of the Revised Code. 

OPINION NO. 69-020 

Syllabus: 

The bond required to be given pursuant to Section 2923.04, 
Revised Code, may be either a corporate surety bond or a personal 
surety bond, and the adjutant general may accept either type, pro
vided that the particular bond tendered in each case is satisfactory 
to him. 

To: Major GeneralS. T. Del Corso, Adjutant General, Columbus, Ohio 
By: Paul W. Brown, Attorney General, February 13, 1969 
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I have before me your request for my opinion on the question 
of whether the bond required to be given pursuant to Section 2923.-
04, Revised Code, need be a corporate surety bond, or whether a 
personal surety bond may be accepted. 

Section 2923.04, supra, reads in pertinent part as follows: 

"No person shall own, possess, transport, 
have custody of, or use a shotgun with barrel 
less than eighteen inches in length, or rifle 
with a barrel of less than sixteen inches in 
length, or shotgun or rifle with an overall 
length of less than twenty-six inches, or 
machine gun, light machine gun or submachine 
gun, unless he first procu~es a permit there
for from and at the discretion of the adjutant 
general,~' ':' ':'. Before obtaining such permit 
each applicant shall give bond to this state, 
to be approved by the adjutant general, in 
the sum of five thousand dollars, conditioned 
to save the public harmless by reason of any 
unlawful use of such weapon while under the 
control of such applicant or under the control 
of another with his consent; and any person 
injured by such improper use may have recourse 
on said bond.':' ~' t.< 11 

The question of the legality of attempting to limit official 
bonds to bonds executed by corporate sureties was considered in 
Opinion No. 113, Opinions of the Attorney General for 1937. That 
opinion was occasioned by the passage of a resolution, by the Board 
of Real Estate Examiners, to the effect that the Board would accept 
only such brokers' bonds as were given by a recognized surety com
pany. 

The then Attorney General concluded that the Board of Real Es
tate Examiners could not prescribe corporate sureties to the ex
clusion of personal sureties on the bonds which were the subject of 
Opinion No. 113, supra. This conclusion was based upon State, ex 
rel. McKell v. Robins, 71 Ohio St. 273, and State ex rel. Barr v. 
Deckenbach, 105 Ohio St. 643. 

'In the Robins case, supra, the Supreme Court considered the 
constitutionality of Section 364lc, Revised Statutes, which re
quired that any administrator's bond in excess of $2000 be exe
cuted and guaranteed by a surety company authorized to do business 
in the State of Ohio. The court recognized the right of the leg
islature to require bonds to be given "for the faithful perform
ance of official or fiduciary duties, or the faithful keeping, 
applying, or accounting for funds or property* ':: ~~," and to make 
reasonable requirements as to execution, approval, and security 
in order to effectuate fully the purposes of such bonds. How
ever, it rejected the contention that official bonds may be 
limited to bonds issued by qualified corporate sureties. The 
pertinent part of the opinion of the court is quoted in Opinion 
No. 113, supra, beginning at page 143: 

"r,:, t.< >:<Before the enactment of this statute an 
officer was at liberty to present a bond signed by 
personal sureties or by a surety company or compa
nies. The right of choice between the classes of 
sureties is now denied him. It is now made compul-
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sory upon him to give bond signed by surety compa
nies, and personal security is in effect abolished. 
It is very plain that the security companies may be 
greatly benefited by this legislation, but an ade
quate corresponding benefit or protection to the 
general public, such as would justify such a rad
ical and drastic limitation upon individual rights 
is not apparent. The amount of loss to the state, 
county, township or municipality on official bonds, 
or to the beneficiaries under bonds of executors, 
administrators, guardians, trustees or other fiduci
aries, comparatively speaking, is trifling. Indeed 
it is possible that the loss is no greater than 
would result when the bonds shall be signed exclu
sively by incorporated companies, which sometimes 
become insolvent as individuals do. It is true 
that the loss, if any default occurs, falls on the 
sureties, and that there have been special acts of 
the general assembly for the relief of sureties in 
cases in which it was claimed that the principal 
was not in fault. Some of these acts are meritori
ous, many of them improvident, and most of them un
constitutional. It argues nothing in favor of the 
legislation which is assailed here that sureties 
sometimes seek to escape from the consequences of 
their contract of suretyship. The fact remains 
that those whose interests are protected by per
sonal bond rarely lose. We have not been advised 
of any necessity for, or general demand for, the 
abolition of personal security and the substitu
tion therefor of corporate security, and the 
reasons which we have given persuade us that the 
public welfare does not require it. 

"'It does not seem to us, therefore, that any 
part of this statute was promoted by considerations 
of public necessity or public welfare, and thence 
it follows that it is an unconstitutional restric
tion upon the liberty to contract which is guaranteed 
by Article 7, Section 1 of the constitution of this 
state.'" 

Opin. 69-020 

In the Deckenbach case, supra, following its decision in the 
Robins case, supra, the court declared unconstitutional a city 
ordinance which required operators of motor vehicles and taxicabs 
to post a bond signed by a surety company as a prerequisite to the 
issuance of a license. 

Of course, Section 2923.04, supra, does not attempt to limit 
the bonds given pursuant to it to corporate surety bonds. However, 
a determination to so limit the bonds given pursuant to this sec
tion would meet the same constitutional objections as were consid
ered in the Robins and Deckenbach cases, supra, and in Opinion No. 
113, supra. 

Therefore, it is my opinion and you are hereby advised that 
the bond required to be given pursuant to Section 2923.04, Revised 
Code, may be either a corporate surety bond or a personal surety 
bond, and the adjutant general may accept either type, provided 
that the particular bond tendered in each case is satisfactory to 
him. 
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OPINION NO. 69-021 

Syllabus: 

Section 309.08, Revised Code, requires that one elected to the 
office of prosecuting attorney remain a licensed attorney in order 
to continue in office. 

To: Hamlin C. King, Gallia County Pros. Atty., Gallipolis, Ohio 
By: Paul W. Brown, Attorney General, February 14, 1969 

I have before me your request for my opinion on the follo~ing 
questions: 

1. Does Section 309.02, Revised Code, make it 
necessary to be a licensed attorney only in order to 
be elected to the office of prosecuting attorney, or 
does the section, by implication, require that one re
main a licensed attorney in order to continue in office? 

2. Assuming that one does need to be a licensed 
attorney in order to continue in office as prosecuting 
attorney, does the office become automatically vacant 
when a prosecuting attorney loses his license to prac
tice law, or is a quo warranto proceeding necessary 
in order to vacate the office? 

The pertinent part of Section 309.02, supra, reads as follows: 

"No person shall be eligible as a candidate for 
the office of prosecuting attorney, or shall be elected 
to such office who is not an attorney at law licensed 
to practice law in this state.* * >:•" 

The powers and duties of the prosecuting attorney are pre
scribed in Section 309.08, Revised Code, the pertinent part of 
which reads as follows: 

"The prosecuting attorney may inquire into the 
commission of crimes within the county and shall 
prosecute, on behalf of the state, all complaints, 
suits, and controversies in which the state is a 
party, and such other suits, matters and contro
versies as he is required to prosecute within or 
outside the county, in the probate court, court of 
common pleas, and court of appeals. In conjunction 
with the attorney general, such prosecuting attorney 
shall prosecute cases arising in his county in the 
supreme court • >!< ~· *" 

Section 309.02, supra, and Section 309.0R, supra, have not 
heretofore been interpreted with reference to the questions you 
pose. In order to answer these questions, it is therefore neces
sary to examine cases in other jurisdictions in which similar 
statutes and questions have been considered. 

The case of Brown v. Woods, et al., 39 P. 473, 2 Okl. 601, 
arose because the petitioner therein, who had been the successful 
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candidate for the office of county attorney, was suspended from the 
practice of law by the district court of the county in which he was 
to serve between the time of his election and the time at which he 
was to assume office. He brought a mandamus action in the Supreme 
Court of Oklahoma to require the incumbent county attorney to turn 
the office over to him, and to require the judge of the district 
court of the county to recognize him as the county attorney. The 
petitioner contended that, as he had been admitted to practice be
fore the Supreme Court of Oklahoma, he was eligible to enter upon 
the duties of the office or county attorney, even though he had 
been suspended from practice by a judgment of the district court 
of the county. The Supreme Court rejected this contention, for 
reasons which appear later in this opinion. 

Section 1702 of the Laws of Oklahoma of 1893, the laws which 
were involved in the Bro~m case, supra, provided in pertinent part 
as follo\·JS: 

"* * ~'no person shall be eligible to the 
office of county attorney who is not duly ad
mitted to practice in some court of record in 
this territory." 

Section 1705 of the same laws provided in pertinent part as 
follows: 

"It shall be the duty of the county attorney 
of the several counties to appear in the district 
courts of their respective counties and prosecute 
and defend, on behalf of the territory, or his 
county, all actions or proceedings, civil or crim
inal, in which the territory or county is interested 
or a party;* * *" 

It is apparent that the Oklahoma statutes under consideration 
in the Brown case, supra, and the Ohio statutes under consideration 
in this opinion have certain similarities. Both the Oklahoma and 
Ohio statutes impose the duty on the county or prosecuting attorney 
to appear in court on behalf of his county, and both statutes re
quire, as a condition of eligibility for the office, that one be 
admitted to the practice of law. However, neither statute contains 
an express provision that one who has been elected to the office 
must remain in good standing as a member of the bar. 

The court in the Brown case, supra, expressed the opinion that, 
even in tfue absence of-a-5Pecific statutory provision, it was the 
intention of the legislature that one who assumes the office of 
county attorney continues to be of good moral character and that he 
remain admitted to the practice of law. This position is stated as 
follows, in 39 P., at page 74: 

"':' '~ ~'The evident purpose and intention of 
the legislative act, with reference to the eli
gibility of a person to the office of county at
torney, was not only that he should possess the 
qualifications to perform the duties of the office 
of county attorney, but that there should be a 
judgment and determination of a court that he does 
possess the moral and mental qualifications of an 
attorney, - that there should be a determination 
of a Cl"lrt that he is a person of good moral char
acter, and learned and skilled in the legal pro
fession. It requires that he 'shall have been 
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duly admitted to practice,' and then spe~ifies 
the particular duties that he is required to 
perform. The statute, it is true, does not say, 
in terms, that he must not have been disbarred 
from practice in the very court in which the 
law requires him to perform certain professional 
duties, but the terms of the act show that this 
was within the reason and intention of the leg
islature. It was within the purpose and spirit 
of U1<; act, and that which is within the reason, 
purpose, and intention of the language used is as 
much within the act as though it were a part of 
the language itself.* * * 

"Now, the reason and intention of this act 
of the legislature, with reference to the eli
gibility and duties of a person holding the of
fice of county attornev, is not only that he be 
admitted to practice in a court of record, but 
that he remain admitted to practice in the court 
where his duties must be performed;':' ~' ,;,n 

(Emphasis added) 

2-36 

The court concluded that it would be absurd to draw another 
conclusion L'om the statutes it was considering. In the same man
ner, and for the reasons stated in the Brown case, supra, it is im
plied in Section 309.08, sun~a, that one who assumes the office of 
prosecuting attorney remain admitted to the practice of law in this 
state while in office. 

The facts disclosed by your letter of request make it unneces
sary for me to answer your second question. However, I note the 
opinion of the court ih Commonwealth ex rel. Pike County Bar Associ
ation v. Stump, 57 S.VJ. 2d 524, 247 Ky. 589. In 57 S.W. 2d, at page 
525, the court states: 

"* * *the loss of the office in case of dis
barment is only an incident thereto, which results 
as a consequence of the loss of the right to prac
tice law, since the prosecuting attorney is, most 
generally at least, required to be a member of the 
bar and have license to practice law as a prerequi
site to holding his office, and if he is deprived 
of such license he is no longer qualified to fill 
the office.* * *" 

The loss of the office in case of suspension is, likewise, in
cident to the suspension, and no separate action would seem to be 
required to vacate it. 

In conclusion, it is my opinion and you are hereby advised that 
Section 309.08, Revised Code, requires that one elected to the of
fice of prosecuting attorney remain a licensed attorney in order to 
continue in office. 
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OPINION NO. 69-022 

Syllabus: 

A title guarantee and trust company organized under the gen
eral corporation laws of Ohio prior to August 6, 1941, as a corpo
ration for profit for the purposes stated in Section 1735.01, Re
vised Code, which is authorized to insure titles to real estate 
pursuant to the last paragraph of Section 3929.01, Revised Code, 
is not required by law nor authorized by law to file the annual 
reports referred to in Sections 5725.18 and 5725.21, Revised Code, 
with the Superintendent of Insurance and is therefore not subject 
to the annual tax on the privilege of being an insurance company. 

To: G. W. Porterfield, Ohio Tax Commissioner, Columbus, Ohio 
By: Paul W. Brown, Attorney General, March 4, 1969 

Your request for my opinion asks whether title guarantee and 
trust companies which are by law authorized to issue title insur
ance would be subject to the Ohio franchise tax (Chapter 5733, Re
vised Code) and either the personal property tax (Chapter 5711, Re
vised Cocl.!?.) or the tax upon dealers in intangibles (Sections 5725.-
13 through 5725.17, Revised Code) or \"Thether said companies would 
be subject to the annual franchise tax on the privilege of being 
an insurance company (Sections 5725.18 through 5725.25, Revised 
Code). You indicate that this question is prompted by the enact
ment of Amended Senate Bill No. 224 (132 Ohio Laws S 224) pertain
ing to the regulation of the business of title insurance and title 
insurance companies by the Superintendent of Insurance of Ohio. 

By subsequent communications, you have furnished me with the 
names of the seven companies whose tax status is in issue, and I 
have before me copies of the articles of incorporation together 
with all amendments thereto for each of them, the originals of which 
are on file with the Secretary of State. All of these title guar
antee and trust companies are corporations for profit organized 
prior to August 6, 1941, under the general corporation laws of Ohio. 

Section 1735.01, Revised Code, formerly Section 9850, General 
Code, reads as follows: 

"A title guarantee and trust company may 
prepare and furnish abstracts and certificates 
of title to real estate, and bonds, mortgages, 
and other securities; guarantee such titles, 
the validity and the due execution of such 
securities, and the performance of contracts 
incident thereto; make loans for itself or as 
agent or trustee for others, and guarantee the 
collection of interest and principal of such 
loans; take charge of, and sell, mortgage, 
rent, or otherwise dispose of, real estate for 
others, and perform all the duties of an agent 
relative to property deeded or otherwise en
trusted to it." 

An examination of the articles and amendments thereto for 
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these seven companies reveals that the purpose clause of each of 
the companies is substantially in the language of Section 1735.01, 
Revised Code, and its predecessor, Section 9850, General Code. 

In 1953, the then Superintendent of Insurance inquired of the 
then Attorney General whether title guarantee and trust companies, 
as distinguished from title insurance companies, were under the 
supervision of the Superintendent of Insurance and in Opinion No. 
3008, Opinions of the Attorney General for 1953, page 397, it was 
determined that they were not. The first branch of the syllabus 
in Opinion 3008 reads as follows: 

"l. Title guarantee and trust companies, 
formed under the provisions of Section 9850 
et seq., General Code, Section 1735.01, R.C., 
prior to August 6, 1941, which insure titles 
to property in this state against loss by rea
son of defects, encumbrances or other matters, 
and insure the correctness of searches for in
struments, liens, charges or other matters 
affecting the title to property within this 
state, are not under the supervision of the 
superintendent of insurance in the same manner 
as title insurance companies formed under Sec
tion 9510, paragraph 5, General Code, Section 
3939.01 (sic), R.C., in so far as the insuring 
and/or guaranteeing of titles and the insuring 
and/or guaranteeing the correctness of searches 
are concerned." 

The then Attorney General made a comprehensive analysis of how 
title guarantee and trust companies evolved into the title insuring 
field, beginning on page 399 and continuing through page 404, and 
being in accord therewith, I will direct your attention thereto. 

In regard to the taxation of title guarantee and trust compa
nies, it was observed, on page 404: 

"Certain other considerations merit men
tion with respect to the question regarding 
supervision of title guarantee and trust com
panies which write title insurance. Title 
guarantee and trust companies have always paid 
only the general corporation franchise tax 
provided for in Section 5495, General Code, 
Section 5733.01, R.C. Domestic insurance com
panies pay an annual franchise ta;:-upon the 
privilege of 'being an insurance company' 
pursuant to Sections 5414-8 and 5414-9, 
General Code, Sections 5725.01 and 5725.18 
R.C. Although the statutory definition of 
'insurance company' accompanying these lat
ter sections might conceivably be held 
broad enough to include a title guarantee 
and trust company writing contracts of title 
insurance, it should be recognized that no 
provision has been made in the code requiring 
annual statements to be filed by title guar
antee and trust companies with the superin
tendent of insurance. Since title guarantee 
and trust companies are not required to file 
annual statements with the insurance division 

April 1969 Adv. Sheets 



2-39 OPINIONS 1969 

there is nothing from which the division might 
compute the annual franchise tax levied upon 
domestic insurance companies. This is in 
contrast with title insurance companies, 
organized or admitted under Section 9510, 
General Code, which are required to file re
ports with the division, pursuant to Section 
0561-1 (sic), General Code, Section 3929.12, 
R.C." 

Opin. 69-022 

In conjunction with the above-quoted language, it should be 
noted that Section 5725.21, Revised Code, pertaining to the an
nual franchise tax on the privilege of being an insurance company 
(Sections 5725.18 through 5725.25, Revised Code), reads in perti
nent part: 

"Sections 5725.18 to 5725.21, inclusive, 
and 5725.25 of the Revised Code do not apply 
to any otr.or domestic insurance company which 
is not required by law, or by election made 
pursuant to law, to file annual reports with 
the superintendent* * *" 

The annual report for insurance companies formed under Sec
tion 3929.01, Revised Code, which includes title insurance com
panies (division (E) of Section 3929.01, Revised Code), is re
quired by Section 3929.30 et ~·· Revised Code, formerly Section 
9590 ~! ~·· General Code. The then Attorney General was in error 
in referring to the sworn statement required of title insurance 
companies {Section 3929.12, Revised Code, formerlj' Section 9561-1, 
General Code) for the purpose of computing reserve deposits as 
being the annual report. In respect to insurance companies formed 
under Section 3929.01, Revised Code, the annual report from which 
the alternative bases for the domestic insurance franchise tax 
are computed pursuant to Section 5725.18, Revised Code, is the re
port required by Section 3929.30, Revised Code. It is this report 
which supplies all of the information from which the tax bases are 
calculated. The sworn statement previously required of title 
insurance companies (Section 3929.12, Revised Code, repealed ef
fective December 12, 1967 by Amended Senate Bill No. 224, 132 Ohio 
Laws S 224) could not have been used for the purpose of determin
ing the franchise tax bases because, though it showed title in
surance premiums received during the year, it did not show the 
admitted and nonadmitted assets, liabilities and reserves of the 
title insurance company. 

By the enactment of Amended Senate Bill No. 224, supra, Sec
tion 1109.31, Revised Code, \'.'as amended, effective January :?., 1968, 
to read as follows: 

"Title guaranty and trust companies shall 
make such reports to the superintendent of 
banks as are required to be made by trust com
panies to the superintendent of banks, and 
shall be subject to the examinations, fees, 
and forfeitures to which trust companies are 
subject, such examinations to be made by, and 
such fees and forfeitures assessed by and pai~ 
to, the superintendent of banks; provided that 
any tit~e guaranty and trust company o" title 
guaranty company whose business function is 
the issuance of title insurance as defined in 
section 3953.01 of the RevisRd Code, shall, in-
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sofar as the issuance of such title insurance 
is concerned, be under the supervision of the 
superintendent of insurance as provided in sec
tions 3901.07 and 3953.01 to 3953.28, inclusive, 
of the Revised Code." 

2-40 

and Sections 3953.01 through 3953.28 of the Revised Code were en
acted, effective December 12, 1967, for the purpose of supervising 
and regulating the business of title insurance and title insurance 
companies. As can be seen from a reading of the definition of 
"Title insurance," "The business of title insurance" and "Title 
insurance company" appearing in divisions (A), (B) and (C), re
spectively, of Section 3953.01, Revised Code, no distinction is 
made between a title insuring company and a title guaranteeing 
company for the purpose of regulation and supervision. Hov.'eve:c, 
a thorough examination of the amendments and all of the enactments 
contained within the bill fails to disclose the requirement there
in that a title guarantee and trust company, formed under Chapter 
1735, Revised Code, file an annual repprt with the Superintendent 
of Insurance comparable to that required by Section 3929.30, Re
vised Code, of title insurance companies formed under division 
(E) of Section 3929.01, Revised Code. Nor do I find any statu
tory provision therein authorizing a title guarantee and trust 
company to elect to file an annual report comparable to the report 
required by Section 3929.30, Revised Code, with the Superintendent 
of Insurance. 

Accordingly, giving effect to the exclusionary language con
tained in Section 5725.21, Revised Code, and the absence of any 
statutory requirement or authority that a title guarantee and 
trust company file or elect to file an annual report of its ad
mitted and nonadmitted assets, liabilities and reserves with the 
Superintendent of Insurance, I must conclude that title guarantee 
and trust companies formed under Chapter 1735, Revised Code, though 
under the supervision of the Superintendent of Insurance, are not 
subject to the annual franchise tax on the privilege of being an 
insurance company provided by Sections 5725.18 through 5725.25, 
Revised Code .. 

Therefore, it is my opinion and you are hereby advised that 
a title guarantee and trust company organized under the general 
corporation laws of Ohio prior to August 6, 1941, as a corpora
tion for profit for the purposes stated in Section 1735.01, Revised 
Code, which is authorized to insure titles to real estate pursuant 
tc the last par.agraph of Section 3929.01, Revised Code, is :1ot re
quired by law nor authorized by law to file the annual reports 
referred to in Sections 5725.18 and 5725.21, Revised Code, with 
the Superintendent of Insurance and is therefore not subject to 
the annual tax on the privilege of being an insurance company. 

OPINION NO. 69-023 

Syllabus: 

A foster home is not a charitable or correctional institution 
within the meaning of Chapter 331, Revised Code, and therefore not 
amenable to inspection by a Board of County Visitors. 
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To: Denver L. White, Director, Department of Public Welfare, Columbus, Ohio 
By: Paul W. Brown, Attorney General, March 4, 1969 

Your recent request for my opinion asks if a foster home which 
cares for children in the custody of a County Child Welfare Board 
is a charitable or correctional institution within the meaning of 
Chapter 331, Revised Code, and subject to inspection by the Board 
of County Visitors. 

Section 331.01, Revised Code, reads in pertinent part: 

"In each county there shall be a board of 
county visitors consisting of six persons, not 
more than three of whom shall have the same po
litical affiliations, for the inspection of all 
charitable and correctional institutions, sup
ported in whole or in part from county or munici-
pal corporation funds.':< >:< ~"" 

The duties of the board are set out in Section 331.04, Revised 
Code, which reads in pertinent part as follows: 

"The board of county visitors, by personal 
visitation or otherwise, shall keep fully advised 
of the condition and management of all charitable 
or correctional institutions supported in whole 
or in part by county or municipal taxation, or 
which are under county or municipal control, 
and especiallv the county home, county jail, 
municipal prisons, and children's homes. From 
time to time the board of county visitors shall 
recommend to the board of county commissioners 
and to other officials responsible for such in
stitutions, such changes and additional pro
visions as the board of county visjtors deems 
essential for the economical and efficient ad
ministration of the institutions.* * *" 

(Emphasis added) 

Clearly the statutory duty to inspect refers directly to in
stitutions which are under the direct control and supervision of 
county or municipal authorities. The statute further defines these 
institutions by settj_ng out express examples of institutions amen
able to this inspection. 

Foster homes are defined by statute in Subsection (F), Section 
5153.01, Revised Code, as follows: 

"(F) 'Foster home' means a family home 
in which any child is received, apart from 
its parents, for care, supervision, or train-
ing." (Emphasis added) 

A foster parent is defined in Black's Law Dictionary, 4th 
Edition, page 784, as follows: 

"One who has performed the duties of a 
parent to the child of another by rearing the 
child as his own child." 

It can therefore be readily seen that a foster home is a fami
lY home which provides care to children by incorporating them into 
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the life of the family. These homes are not under the direct con
trol and management of any public body or official. Instead the 
regular home life of the family is continued with the addition of 
one or more children who are considered a part of the family group. 
A payment is received for this care; however, such payment is no 
more than enough to pay the cost of care to the child or children. 

Therefore, it is my opinion and you are hereby advised that 
a foster home is not a charitable or correctional institution with
in the meaning of Chapter 331, Revised Code, and therefore not amen
able to inspection by a Board of County Visitors. 

OPINION NO. 69-024 

Syllabus: 

Section 2903.05, Revised Code, prohibits sale or exhibition 
for sale to minors under sj_xteen years of age, toy pistols made 
of hard substances, including air guns, or any form of explosive 
gun. 

To: Donald L. Dodd, Champaign County Pros. Atty., Urbana, Ohio 
By: Paul W. Brown, Attorney General, March 5, 1969 

I have before me th~ request of your predecessor for my 
interpretation of Section 2903.05, Revised Code, which reads 
in pertinent part as follows: 

"No person sha11 sell or exhibit for sale, 
to a minor under sixteen years of age, a pistol 
manufactured of a metallic or hard substance, 
commonly known as a 'toy pistol' or an air gun, 
or any form of explosive gun." 

In attempting to ascertain the intention of the legislature 
in enacting a statute prohibiting the sale of toy pistols to 
minors under sixteen, special attention must be paid to the 
history of the statute. 

As the statute now reads, there is a question whether the 
legislature intended the phrase "air gun" to further define "toy 
pistol" since no comma separates the two phrases. In research
ing the history of the statute, I conclude that the legislature 
intended "an air gun" to be a restrictive phrase which is for 
the purpose of clarifying the phrase "toy pistol." 

In 1883, Section 6986 of the Ohio Laws prohibiting the sale 
of toy pistols to minors under the age of fourteen was passed. 
It referred only to a "toy pistol" and made no reference what
ever to an air gun. However, in 1913, Section 6986 (b) of the 
Ohio Laws was revised and incorporated into the General Code as 
Section 12966. It read as follows: 

"Vfuoever sells or exhibits for sale, to a 
minor under sixteen years of age, a pistol manu
factured of a metallic or hard substance, common
ly known as a 'toy pistol' or air gun, or any form 

April 1969 Adv. Sheets 



2-43 OPINIONS 1969 Opin. 69-024 

of explosive gun, shall be fined not less than ten 
dollars nor more than fifty dollars or imprisoned 
not less than ten days nor more than twenty days, 
or both, and be liable in damages to any person 
injured by such sale." 

It will be noted that the phrase "or air gun" was included 
in this section. The comma which had previously follo~ted the 
term ::toy pistol" wo.s dropped and no mention \'las made of j_ts 
omission. So for many years, the pertinent portion of Section 
12966 of the General Code read "* * *'toy pistol' or air gun, 
* * *·" 

In 1953 this section of the code was again revised and in
corporated into the Ohio Revised Code as Section 2903.05. In 
final form, the word "an" is inserted to modify "air gun" with 
the portion of the statute in question now reading "* * * com
monly known as a 'toy pistol' or~ air gun,***·" (Emphasis 
ours). 

The question of interpretation, as the law now stands, is 
cente:red on the >-lord "an", which was added by the General Assem
bly when it promulgated the Ohio Revised Code in 1953. 'i'he Gei1-
eral Assembly makes it clear, however, that the revised statutes 
will be presumed to bear the same meaning as the original sections 
and will be so construed unless it appears that a change was in
tended by the legislature. We can interpret the construction of 
the statute which has undergone revision and codification to be 
changed only when the intent of the legislature to make such a 
change is clear. Part of the reason for the revision in 1953 
was to correct typing and spelling errors and also to improve 
th~ grammar of the statutes. Since the words "air gun" had no 
!llOdifier in the General Code, the addition of "an" before "air 
gun" makes this phrase consi'Stent '"lith "a toy pistol." 

As stated in Loftin v, Loe\t~s, Inc., 75 App. 448, 31 0.0. 
267: 

"When the entire legislatioB affecting a 
particular subject matt.:;r has undergone revision 
and consolidation by codification, the revised 
section will be presumed to bear the same meaning 
as the original sections, unless it is clearly 
manifested that the Legislature intended a change." 

The same attitude is expressed by the legislature in Section 
1.24, Revised Code: 

"That in enacting this act it is the intent 
of the General Assembly not to change the· law as 
heretofore expressed by the section or sections of 
the General Code in effect on the date of enactment 
of this act. The provisions of the Revised Code 
relating to the corresponding section or sections 
of the General Code shall be construed as restate
ments of and substit-uted in a continuing wa.y for 
applicable existing statutory provisions, and not 
new enactments." 

In light of the aforementioned statements by the court and 
the legislature, the addition of the \'lOrd "an" in the Revised Code 
does not change the essential meaning of the statute. 
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However, Section 1. 02 (H) , Revised Code, states that the word 
"or" may be read "and" if the sense requires it. In this case, it 
appears that the legislature wished to include air guns within 
the b2:oad prcY:l.sions of toy pistols made of hard S\l.bstan~es, but 
not to limit the prohibition merely to air guns. Thus, the 
statute should read in pertinent part, "***'toy pistol' and 
(sic) an air gun, or any form of explosive gun." 

Therefore, it is my opi:1:i.on e.nrl you are hereby advised that 
Section 2903.05, Revised Code, prohibits sale or exhibition for 
sale to minors under sixteen years of a;se toy pistols me>.de of hard 
substances, including air guns, or any form o:i explosi.vc gun. 

OPINION NO. 69-025 

Syllabus: 

l. The board of education of each city, exempted village, 
and local school district by employment contract with the teacher 
provides what shall constitute "regular duties" and "additional 
duties" and determines the amount of compensation relative to 
each, as authorized by Section 3319.08, Revised Code. 

2. Unless the contract between the board of education and 
the teacher provides that the teacher's regular duties shall in
clude the possible assignment of substitute teaching duties, such 
assignment would constitute duties beyond the regular teaching 
duties. Such additional duties and the compensation therefor are 
the proper subject of a supplemental contract. 

To~ David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, March 5, 1969 

I have before me your predecessor's request for my opinion on 
the following question: 

"In one of the local school districts located 
in our County, the superintendent has followed the 
practice on occasions, where it is impossible to 
obtain a substitute, of assigning regular teachers 
from the staff that have 'planning periods' during 
various periods of the day, to take over classes 
of an absent teacher. 

"The question has thus arisen as to whether 
or not such teachers who fill in for an absent 
teacher on such a casual basis must be paid for 
these assignments over and above their regular 
contract rate, and also whether or not this is to 
be considered as a duty beyond the regular duty 
of a teacher. " 

Section 3319.07, Revised Code, inter alia, provides: 
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"The board of education of each city, exempted 
village, and local school district shall employ the 
teachers of the public schools of their respective 
districts.* * *" 

Opin. 69-025 

The procedure to be followed by the board of education for 
the employment of teachers of the public schools is provided in 
part by Section 3313.18, Revised Code. The clerk of the board of 
education shall record the proceedings of each meeting in a book 
to be provided by the board for that purpose, which shall be a pub
lic record, cf. Section 3313.26, Revised Code. 

Section 3319.08, Revised Code, inter alia, provides: 

"The board of education of each city, 
exempted village, and local school district 
shall enter into written contracts for the 
employment and reemployment of all teachers 
and shall fix their salaries which may be 
increased but not diminished during the term 
for which the contract is made, except as 
provided in section 3319.12 of the Revised 
Code. 

"If a board of education adopts a notio:1 
or resolution to employ a teacher under a 
limited or continuing contract and the teach
er accepts such employment, the failure of 
such parties to execute a written contract 
shall not avoid such employment contract. 

"The board of education of each city, 
exempted village, and local school district 
may include in such contract duties beyond 
the regular duties and for such additional 
duties the salary of the teacher may be sup
plemented. Such boards may discontinue at 
any time the assignments of special duties 
beyond the regular classroom teaching duties 
and the supplemental salary allowed for such 
additional duties shall be discontinued upon 
relief from such additional duties. In 
addition to supplemental salary payments as 
provided in this section, such boards of 
education may grant salary increase at any 
time without the imposition of additional 
duties. ~' ':' * 

"Contracts for the employment of teach
ers shall be of two types, limited contracts 
and continuing contracts. A limited contract 
for a superintendent is a contract for such 
term as authorized by section 3319.01 of the 
Revised Code, and for all other teachers for 
a term not to exceed five years. A continu
ing contract is a contract which shall remain 
in effect until the teacher resigns, elects 
to retire, or is retired pursuant to section 
3307.37 of the Revised Code, or until it is 
terminated or suspended and shall be granted 
only to teachers holding professional, per
manent, or life certificates." 
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Pursuant to Section 3319.08, Revised Code, the contract of 
employment of each teacher shall be in writing. The rights and 
duties existing between the board of education and the teacher 
depend upon the terms of their contract. Such contract, of course, 
is subject to any conditions or limitations imposed thereon by 
statute. 

The terms "regular duties" and "additional duties" are not 
specifically defined by statute. \iJhat shall constitute "regular 
duties" and "additional duties" and the compensation for each may 
therefore be the subject of agreement between the parties at the 
time each contract of employment or reemployment is entered. Ad
ditional duties may also be the subject of a supplemental agree
ment between the board of education and the teacher. 

Your inquiry did not submit a specific teacher's contract for 
consideration. Obviously, contractual provisions specifically 
dealing with the subject of your inquiry would be controlling. 

Section 3319.10, Revised Code, provides that teachers may 
be employed as substitute teachers to take the place of regular 
teachers absent on account of illness or on leave of absence or 
to fill temporary positions created by emergencies. Such sub
stitute teachers receive compensation for such employment. It 
is logical to conclude that a regular teacher who performs the 
normal day-to-day teaching duties and, in addition, also performs 
the duties of a substitute teacher, is performing "additional 
duties." 

Section 3319.08, Revised Code, empowers the board of educa
tion to contract for duties beyond the teacher's regular duties 
and to compensate such teacher for the performance of such duties. 
A determination to assign duties not previously contracted for, 
and the co~pGnsation to be paid therefor, would be the proper 
subject of a supplemental contract. 

It is therefore my opinion that: 

l. The board of education of each city, exempted village, 
and local school district by employment contract with the teacher 
provides what shall constitute "regular duties" and "additional 
duties" and determines the amount of compensation relative to 
each, as authorized by Section 3319.08, Revised Code. 

2. Unless the contract between the board of education and the 
teacher provides that the teacher's regular duties shall include 
the possible assignment of substitute teaching duties, such 
assignment would constitute duties beyond the regular teaching 
duties. Such additional duties and the compensation therefor are 
the proper subject of a supplemental contract. 
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OPINION NO. 69-026 

Syllabus: 

Section 343.01, Revised Code, does not permit a board of 
county commissioners to lease land for use as a landfill opera
tion in connection with a garbage and refuse disposal district. 

To: Harry A. Sargeant, Jr., Sandusky County Pros. Atty., Fremont, Ohio 
By: Paul W. Brown, Attorney General, March 6, 1969 

I have before me your request for an opinion on the following 
question: 

Is the authority granted to a board of county commissioners by 
Section 343.01 of the Revised Code broad enough to permit the board 
to lease land for use as a landfill operation in connection with a 
garbage and refuse disposal district? 

Section 343.01, Revised Code, reads in pertinent part: 

"~' * ~·the board may acquire, construct, improve, 
enlarge, replace, maintain, and operate such garbage 
and refuse collection systems within any such dis
trict and such garbage and refuse disposal plants 
and facilities within or without any such district 
as are necessary for the protection of the public 
health." 

If wo are to construe statutes strictly, t·Te must look closely 
at the language of the law. Although at first blush the language 
of the statute seems broad enough to encompass your request, a 
closer look reveals the lack of express authority for the board to 
lease land for use as a landfill operation. 

The word "acquire" in the statutes has been held in Ohio to 
mean the purchase of something, or to make property one's own. 
State ex rel. Fisher v. Sherman, 21 N.E. 2d 447, 135 Ohio St. 458 
( 1939). 

Since county offices are created by the legislature, the de
termination of the powers and duties of these offices is likewise 
wholly a matter for the legislature. In other words, county of
ficials have only such powers and duties as are expressly given 
them by statute. Acts of county officers which exceed the lil'lits 
of their powers are void. State v. Griggsby, 6 ONP 202, 8 ODNP 616 
(1899). It would seem, therefore, that the leasing of land for a 
landfill operation is not authorized by the statute in qv.estion. 

Your second question is as follows: """ * *may the Board of 
County Commissioners contract with a person or firm to construct, 
operate and maintain a landfill operation on the leased grounds?" 
The answer to your first question obviates an answer to your sec
ond question. 

Therefore, it is my opinion and you are hereby advised that 
Section 343.01, Revised Code, does not permit a board of county 
commissioners to lease land for use as a landfill operation in 
connection with a garbage and refuse disposal district. 
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OPINION NO. 69-027 

Syllabus: 

A nonconforming use existing under a township zoning regulation 
is not terminated by virtue of an amendment to the regulation chang
ing the area classification from residential to commercial. The 
exclusive method of uncompensated termination as provided by statute 
is voluntary discontinuance for two years or more. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, March 6, 1969 

I have your request for my opinion as to whether a nonconform
ing use of the particular parcel of real estate you have in mind is 
extinguished by virtue of an amendment to the governing township 
zoning regulation changing the classification of the area in which 
the parcel is situated from residential to commercial. You further 
ask under what circumstances a nonconforming use may be terminated. 

I am assuming that the use of the property in question is non
conforming under the commercial classification, as well as under the 
former residential classification. The Ohio zoning enabling statute 
applicable to townships prohibits a township from zoning-out a use 
which exists at the time of enactment of the zoning regulation. The 
statute also provides just one basis for termination of a noncon
forming use, namely: when it has been discontinued voluntarily for 
two years or more. Section 519.19, Revised Code, reads as follows: 

·'The lawful use of any dwelling, 
building, or structure and of any land 
or premises, as existing and lawful at 
the time of enactment of a zoning reso
lution or amendment thereto, may be 
continued, although such use does not 
conform with such resolution or amend
ment but if any nonconforming use is 
voluntarily discontinued for two years 
or more, any future use of said land 
shall be in conformity with sections 
519.02 to 519.25, inclusive, of the 
Revised Code. The board of township 
trustees shall provide in any zoning 
resolution for the completion, restor
ation, reconstruction, extension, or 
substitution of nonconforming uses up
on such reasonable terms as are set 
forth in the zoning resolution.•· 

Thus, the Ohio enabling statute clearly fails to provide that a 
township may terminate a nonconforming use by the enactment of an 
amended regulation changing the classification of the area in 
question. Further, Ohio law strongly indicates that any attempt to 
so terminate a nonconforming use by this method would be unconsti
tutional. In the case of Akron v. Chapman, 160 Ohio St. 382 (1953), 
the court in discussing a municipal zoning ordinance which attempted 
to terminate a nonconforming use which had existed for a reasonable 
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period of time, held in Syllabus 2 of the Opinion as follows: 

"2. The right to continue to use 
one's property in a lawful business 
and in a manner which does not consti
tute a nuisance and which was lawful 
at the time such business was estab
lished is within the protection of Sec
tion 1, Article XIV, Amendments, 
United States Constitution, and Sec
tion 16, Article I of the Ohio Consti
tution, providing that no person shall 
be deprived of life, liberty, or prop
erty without due process of law." 

I think it is worth emphasizing in connection with your stated 
question, Section 519.19, ~ugra, specifically provides that the law
ful use of any premises ex1st1ng at the time of enactment of a town
ship zoning resolution or amendment thereto, may be continued and 
that in either case, terminat1on occurs only by voluntary discontin
uance after two years or more. The method terminating an existing 
use through eminent domain procedure where compensation is involved 
is not implied in your question and therefore not here discussed. 

I am, therefore, of the opinion, and you are so advised, that 
a nonconforming use existing under a township zoning regulation is 
not terminated by virtue of an amendment to the regulation changing 
the area classification from residential to commercial. The exclu
sive method of uncompensated termination as provided by statute is 
voluntary discontinuance for two years or more. 

OPINION NO. 69-028 

Syllabus: 

A fireman who was injured Nay 23, 1957, ~rhile in the 
employ of the City of Youngstown Fire Department, who be
gan receiving benefits on June 1, 1959, from the Youngs
town Firemen's Pension Fund, and who is now receiving bene
fits from the Police and Firemen's Disability and Pension 
Fund created by Section 742.02, Revised Code, is not eli
gible to receive compensation for permanent total disabil
ity as long as the pension received is at least as great 
as the compensation that would be payable. 

To: M. Holland Krise, Chairman, Industrial Commission, Columbus, Ohio 
By: Paul W. Brown, Attorney General, March 20, 1969 

I have before me your request for my opinion on the 
following matter: 

"* * * whether a claimant who was in
jured ~iay 23, 1957, while in the employ of 
the City of Youngstown Fire Department, who 
began receiving benefits on June 1, 1959, 
from the Youngstown Firemen's Pension Fund, 
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and who is now receiving benefits from the 
Policemen's and Firemen's Disability and 
Pension Fund created by Section 742.02, R.C., 
is eligible to receive compensation for per
manent total disability. For the purpose 
of this opinion, assume that the pension 
which the claimant is receiving is in excess 
of the compensation payable for permanent 
total disability." 

You have also called my attention to Section 4123.02, 
Revised Code, which provides in part: 

"Sections 4123.01 to 4123.94, inclu-
sive, of the Revised Code do not apply to 
policemen or firemen in municipal corpora-
tions where the injured policemen or fire-
men are eligible to participate in any po
licemen's or firemen's pension funds estab
lished a.nd maintained by a municipal corpora
tion, unless the amount of the pension funds 
provided by the municipal corporation through 
taxation and paid to such policemen or firemen 
is less than they would have received if the 
municipal corporation had no such pension fund. 
In such event policemen and firemen shall re
ceive the regular state compensation for police
men and firemen in municipal corporations where 
no such pension funds have been created, less 
the sum received by the policemen or firemen 
from the pension funds provided by the municipal 
corporation through taxation. * * *" 

'I'his statute denies Workmen's Compensatlon to a fireman 
who is eligible to receive a disability pension from funds 
provided through taxation by a municipal corporation when
ever the disability pension is at least equal to the Work
men's Compensation that would be payable to other injured 
workmen who are similarly disabled. 

Section 4123.02, Revised Code, was enacted prior to 
the c'r.eation of the state-adminj_stered Police and Firemen's 
Disability and Pension Fund under Chapter 742, Revised Code. 
Therefore, the question arises whether participation in the 
state pension funds created by Section 742.02, Revised Code, 
is participation in "any * * 1' firemen's pension funds estab
lished and maintained by a municipal corporation." Although 
no court of this State has touched precisely upon this ques
tion in any reported decision, it is my opinion that partici
pation in the Police and Firemen's Pension Fund created by 
Section 742.02, Revised Code, precludes payment of permanent 
total disability compensation by operation of Section 4123.02, 
supra, when the disability pension is at least equal to the 
compensation that would be payable. 

Before the enactment of Chapter 742 of the Revised Code, 
municipalities were required to maintain Firemen's Pension 
Funds under Section 741.02, Revised Code (G.C. S4600). State, 
ex rel. EnEl~sh_~~fn~ustrial Commission, 160 Ohio St. 4~ 
(1954). These funds were maintained by both employer contri
butions raised through a tax levy and through deductions from 
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employee's wages. Firemen who were paid disability pensions 
from these funds in excess cf the compensation thnt would be 
payable under Work~en's Compensation were c0nstit1~ionally 
denied payment of Workmen's Compensation for disability by 
Section 4123.02, Revised Code, and by predecessor provisions 
in 1465-61, General Code. Stnte, ex rel. English v. Industrial 
Commission, surra, State, ex rel. Van Liel"l v. lndustrj_al 
Commiss.i.on, 165 Ohio St. 545 0956). 

The enactment of Chapter 742 of the Revised Code caused 
all of the municipal pension funas set up under Section 
741.02, supra, to be superseded by the Police and Firemen's 
Disability and Pension Fund; however, municipalities were not 
relieved of t~eir duty to provide funds from taxes to pay 
firemen's pensions. In addition. the rights or participants 
in municipal firemen's funds to receive benefits and pensions 
in accordance with the rules of the superseded funds became 
fixed by operation of Section 742.~7 (A), Revised Code. The 
assets cf the superseded municipal funds were required to be 
transferred entirely to the state pension funds on January 1, 
1967. Therefore, the effect of the enactment of Chapter 742, 
supra, was to leave unchanged both the substantive rights of 
firemen who had participated in the superseded municipal 
funds and the duty of cities to provide sufficient tax monies 
to pay pensions and benefits for their employees. Chapter 742, 
supra, merely placed the administration of all pension fund 
assets in the discretion of the state pension fund trustees 
and relieved cities of the administrative duties. 

Because the enactment of Chapter 742 of the Revised Code 
changed none of the substantive rights ana duties that existed 
prior to its effective date and because it only effected 
changes in the management of the assets of the municipal 
pension fund, it is my opinion that participation in t~e Police 
and Firemen's Disability and Pension Fund is, in fact, par
ticipation in "any * * * firemen's pension funds established 
and maintained by a municipal corporation." It is my opinion 
that Sect}.on 4123.02, supra, merely requires that cities es
tablish and maintain pension funds; a city futfills these 
required functions by collecting taxes and paying money to 
the state pension fund equal to its accrued l:.ability for 
firemen's pensions. The state pension fund acts merely as an 
intermediary between a fireman and his employer; the fireman 
receives the same pension provided ty the same source of tax
ation that he formerly received from his municipal pension 
fund. The fact that a municipality now uses a state agency 
to manage and distribute its firemen's pensions instead of 
using its own agency should not affect the relationship be
tween its firemen and the Workmen's Compensation Laws. 

Section 4123.02, Revised Code, excludes firemen from 
Workmen's Compensation who participate in any pension fund 
established and maintained by a municipality, the broad 
language of the statute does not require participation in a 
particular fund. The exclusion is not limited to partici
pation in funds that were created pursuant to laws in existence 
at the time of the enactment of Section 4123.02, Revised Code. 
The present exclusion from Workmen's Compensation .contained 
in Section 4123.02, Revised Code, eliminated the requirement 
of its predecessor in Section 1465-61, General Code, that 
municipal funds be established under laws already in existence. 
Therefore, it can be seen that Section 4123.02, Revised Code, 
anticipated that firemen's pensions might be administered in 
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a manner different from that provided by Section 741.02, et 
~· in 1953. Because Chapter 742, supra, created rights-ana 
duties that were identical to those that existed in the munic
ipal pension funds which it caused to be superseded, partici
pation in a fund created by Section 742.02, supra, would bar 
payment of compensation in every instance that participation 
in a municipal firemen's pension fund would bar payment. 

Therefore, it .B my opinion and you are so advised that 
a fireman who was injured May 23, 1957, while in the employ 
of the City of Youngstown Fire Department, who began receiving 
benefits on June 1• 1959, from the Youngstown Firemen's Pen
sion Fund, and who is now receiving benefits from the Police 
an6 Firemen's Disability and Pension Fund created by Section 
742.02, Revised Code, is not eligible to receive compensation 
for permanent total disability as long as the pension re
ceived is at le~st as great as the compensation that would 
be payable. 

OPINION NO. 69-029 

Syllabus: 

2-52 

A school bus driver who is in service for not less than eleven 
months a year is entitled to the vacation benefits provided by 
Section 3319.084, Revised Code. 

To: Joseph Murray, Ashland County Pros. Atty., Ashland, Ohio 
By: Paul W. Brown, Attorney General, March 10, 1969 

On behalf of one of the local school districts in Ashland 
County, you have requested my opinion on the following question: 

"Is a regularly employed school bus driver 
entitled to two (2) week paid vacation under 
Section 3319.084, Revised code of Ohio, when he 
is employed as a school bus driver for the full 
school year, together with an additional eight (B) 
weeks during the summer months." 

The controlling statute is Section 3319.084, Revised Code: 

"In all schoOl districts each full-time 
nonteaching school employee including full
time hourly rate and per diem employees, after 
service of one calendar year with a board of 
education, shall be entitled, during each year 
thereafter, while continuing in the employ of 
such board of education, to vacation leave with 
full pay for a minimum of two calendar weeks, 
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excluding legal holidays. Employees continuing 
in the employ of such board of education for 
fifteen or more years of service shall be en
titled to vacation leave with full pay for a 
minimum of three calendar weeks, excluding legal 
holidays. 

"In case of the death of a nonteaching school 
employee, the •.mused vacation leuve to the credit 
of such employee, not to exceed the vacation leave 
accrued to his credit for two years immediately pre
ceding his last anniversary date and the pro-rated 
portion of his earned but·unused vacation leave for 
the current year, shall be paid to the surviving 
sponse, or other dependent. 

"For the purposes of this section, a full-~ime 

employee is a person who is in service for not less 
then eleven months in each calendar year." 

(Emphasis added) 

Opin. 69-031 

In your request for my op~n~on you state that the school 
bus driver in question works "the full school year" plus eight 
weeks during the summer months. Section 3319.084, supra, entitles 
each full-time nonteaching school employee to the specified amounts 
of vacation leave and, as underlined above, defines "full-time 
employee" as a "person who is in service for not less than eleven 
months in each calendar year." Therefore, if this bus driver's 
service during the "full school year" plus eight weeks in the 
summer months adds up to his being in service for not less than 
eleven months in each calendar year, he is entitled to the vaca
tion leave specified in Section 3319.084, supra. 

Accordingly, it is my opinion and you are hereby advised that 
a school bus driver who is in service for not less than eleven 
months a year is entitled to the vacation benefits provided by 
Section 3319.084, Revised Code. 

OPINION NO. 69-031 

Syllabus: 

Under Subsection (C), Section 4, Article IV, Ohio Constitu
tion, the judge who is elected to the office of judge of the court 
of common pleas shall make appointments pursuant to Section 2301.-
18, Revised Code, and Section 5901.02, Revised Code. 

To: H. Michael Moser, Auglaize County Pros. Atty., Wapakoneta, Ohio 
By: Paul W. Brown, Attorney General, March 14, 1969 
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The letter of your predecessor requesting my op1n1on states 
that there is one probate judge and one judge of the court of com
mon pleas in Auglaize County, and that it is your understanding 
that both of these judges will be court of common pleas judges 
under Subsection (C), Section 4, Article IV, Ohio Constitution. 

You refer to Section 2301.18, Revised Code, which states that 
the court of common pleas shall appoint a stenographic reporter as 
official shorthand reporter for such court. You also refer to Sec
tion 5901.02, Revised Code, which states that the county soldier's 
relief commission shall be composed of five persons appointed by a 
judge of the court of common pleas. 

Your question is which one of the judges, the probate judge or 
the judge of the court of common pleas, is to make appointments un
der Section 2301.18, supra, and Section 5901.02, supra, in light of 
the foregoing Constitutional provision. 

Your understanding of Subsection (C), Section 4, Article IV, 
shpr , is correct. Unless otherwise provided by law, all judges of 

probate courts will become judges of the courts of common pleas 
under this provision. 

However, any appointments' heretofore made by a judge of the 
court of common pleas under Section 2301.18, supra, and Section 
5901.02, supra, are to be continued to be made by the judge elected 
to the office of judge of the court of common pleas. While it is 
true that judges of the probate courts will become judges of the 
courts of common pleas, such judges of the probate courts are to be 
elected specifically to the probate bench, and have the power "to 
employ and control the clerks, employees, deputies and referees of 
such probate division of the common pleas courts." Subsection (C), 
Section 4, Article IV'· supra. 

It is clear that, under this provision, the probate judge is 
to make appointments connected with the probate division of the 
court of common pleas, while the common pleas judge is to make ap
pointments connected with that court. 

In conclusion, it is my opinion and you are hereby advised that 
under Subsection (C), Section 4, Article IV, Ohio Constitution, the 
judge who is elected to the office of judge of the court of common 
pleas shall make appointments pursuant to Section 2301.18, Revised 
Code, and Section 5901.02, Revised Code. 

OPINION NO. 69-032 

Syllabus: 

When a new township is created which conforms to the limits 
of a municipality and is created from part of the area of three 
different existing townships, the city ordinance which sets out 
the boundaries for the new township should describe the new 
boundaries of each of the three townships from which area was 
annexed and how it relates to the new township. 

To: Neil M. Laughlin, Licking County Pros. Atty., Newark, Ohio 
By: Paul W. Brown, Attorney General, March 19, 1969 
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I have before me your request for my opinion concerning 
Newark City Ordinance #68-106 which sets out the boundaries for 
a new township called Legend Township which would be created to 
conform to the corporation limits of the City of Newark. The 
City of Newark actually comprises parts of Newark Township, 
Granville Township, and Madison Township. The Ordinance now 
refers to the creation of a new township out of that portion of 
Newark Township now included within the limits of the municipal 
corporation of the City of Newark, Ohio. 

The question presented is as follows: 

"* * * whether the Ordinance #68-106 should 
also include therein that the new township would 
be created in accordance with the corporation 
limits of The City of Newark, should also provide 
that the township lines of Granville Township and 
Madison Township should also be made to conform 
to the corporation limits of The City of Newark." 

Section 503.02, Revised Code, states: 

"The board of county commissioners may 
change the boundaries of any civil township, 
or partition any township among other town
ships within the county, by attaching a part 
of one township to another, by dividing one 
township and attaching the parts to other 
townships, or by laying off and designating 
a new township from the ter·ri tory of one or 
more townships of the same county or from 
territory not before included in a civil 
township, when it is made to appear neces
sary or expedient by a petition for that pur
pose, signed by a majority of the house
holders residing within the bounds of the 
townships to be affected by such partition 
or division." 

The above section points out that the changing of boundaries of 
one or more existing townships to create a new township is author
ized un::1er the R<Jvised Code. Therefore, the Board of County Com
missioners may form Legend Township out of the three existing 
townships. 

Section 503.07, Revised Code, states: 

"When the limits of a municipal corporation 
do not comprise the whole of the township in which 
it is situated, or if by change of the limits of 
such corporation include territory lying in more 
than one township, the legislative authority of 
such municipal corporation, by" a vote of the 
majority of the ~embers of such legislative au
thority, may petition the board of county com
missioners f'o·.~ a change of township lines in order 
to make them identical, in whole or in part, with 
the limits of the municipal corporatiQn, or to erect 
a n~w townRhip out of' the portion of ouch to'nnship 
1ncLuded within the limits of such municipal cor
,::~ora.Uon. 'lhe bo~;rd, on prescntat.ion of such 
petition, with the proceedings of' the legislative 
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authority authenticated, at a regular or adjourned 
session, shall upon the petition of a city change 
the boundaries of the township or erect such new 
township, and m:::~· upon the petition of a ville>~e 
change the boundaries of the township or erect 
such new township." 

The above section of the Ohio Revised Code points out that 

2-56 

a new township may be formed out of territory lying in more than 
one township and it may conform to the limits of a municipal cor
poration. However, when such new township is formed the bounda
ries must be strictly determined. 

In the present case there are three townships involved. 
Ordinance #68-106 creates a new township that conformsto the 
boundaries of the Municipal Corporation of Newark which takes 
in parts of each of the three townships now within the municipal 
c u:·pora tion. 

The effect of boundaries of a municipal corporation and 
township becoming identical is stated in Section 703.22, Revised 
Code, wl1iC!J rc~us as follows: 

"Hhen the limits of a muni~ i.pal corpora
t.:1.on l:ec:om2 i.:ient.·i ~al with those of a town
::;hj_:), all township of.f ices shall be abolished, 
and the duties thereof shall be performed by 
t'lc; corr-eEpouding officers of the municipal 
corporation. All property, moneys, credits, 
boolcs, records, and documents o.f such township 
shall be delivered to the legislative authority 
of such municipal corporation. All rights, in
terests, or claims in favor of or against the 
township may be enforced by or against G•~h 
municipal corporation." 

TI12 creation of the new township re~~lts in the area of the 
other three townships being outside of the municipal corporation 
of Newark. Therefore, as a result of the above section, the new 
boundaries abolish all duties 1·1i1ich Newark Tovmship, Gr-anville 
Township, and Madison Township formerly had with respect to the 
area combined into the :1ew township. The boundaries of the new 
township, Legend Township, must be strictly determined. Since 
Legend Township's boundaries are identical to those of the munici
pal corporation the remaining portions of Madison, Granville, and 
Newark Townships must also conform their outside boundary to the 
munici~al corporation. 

In conclusion, it is my opinion and you are advised that when 
a new township is created v;hich conforms to the limits of a munici
pality and is created from part of the area of three different 
existing townships, the city ordinance which sets out the bounda
ries for the new township should describe the new boundaries of 
each of the three townships from which area was annexed and how 
it relates to the new township. 
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OPINION NO. 69-033 

Syllabus: 

Incumbent elected county officials must be re-elected 
after April 1, 1970 in order to qualify for the increased 
remuneration under Chapter 325, Revised Code. 

Opin. 69-033 

To: Roy H. Huffer, Jr., Pickaway County Pros. Atty., Circleville, Ohio 
By: Paul W. Brown, Attorney General, March 20, 1969 

I have before me your request for an opinion on the follow
ing question: 

"Will the 1970 census change the remu
neration of county Elected officials, or will 
they have to be re-elected after the 1970 
census in order to receive the increased re
muneration as set up in the various schedules 
pertaining to :each elected county official 
under Chapter 325, Revised Code?" 

This question has been dealt with by our office in Opinion 
No. 1644, Opinions of the Attorney General for 1960. In this 
Opinion we stated that a county 0f.fi0.iRl becnmes ellgible for 
the new salary schedul8 based on the federal census when he is 
elected or appointed on or after April 1 of the year which is 
stated in the statute. Paragraph 1 of the Syllabus of the afore
mentioned Opinion reads as follows: 

111. County officials who were elected 
or appointed to office prior to April 1, 1960, 
should be paid salaries * * * based on the 
population of their respective counties as 
shown by the 1950 federal census; however, 
such an official elected or appointed on or 
after April 1, 1960, should be paid a salary 
under the appropriate section based on the 
population of his respective county as shown 
by the 1960 federal census, effective April 1, 
1960." 

The latest amendments under Chapter 325, Revised Code, have 
changed the language slightly, but not in any meaningful sense. 
The words "next preceding his election", which refer to the 
appropriate federal census, have been replaced with the wording 
"as ascertained by the latest federal census of the United States." 
Although the language of the statute has been modified, the mean
ing remains the same, i.e. the county elected official, if now 
in office, must be re-elected a~ter the 1970 census goes into 
effect in order to qualify for the salary increase. It was 
clearly pointed out in Opinion No. 7437, Opinions of the Attor-
ney General for 1956, that Article II, Section 20, Ohio consti
tution, prohibits an official having his salary raised during 
the term for which he is elected. Such an increase has been 
held to be unconstitutional State, ex rel. v. Raine, 49 Ohio 
St. 580 (1892). --

April 1969 Adv. Sheets 



Opin. 69-034 ATTORNEY GENERAL 

Therefore, it is my opinion and you are hereby advised that 
incumbent elected county officials must be re-elected after 
April 1, 1970 in order to qualify for the increased remuneration 
under Chapter 325, Revised Code. 

OPINION NO. 69-034 

Syllabus: 

2-58 

The board of county commissioners is not authorized to ex
pend public funds for the payment of premiums on a group hospital
ization plan for public officers, as provided in Section 305.171, 
Revised Code, which plan would begin after the commencement of 
the existing statutory terms of such officers, since such expendi
tures would be in violation of Section 20, Article II, Ohio Con
stitution. 

To: Lawrence S. Huffman, Allen County Pros. Atty., Lima, Ohio 
By: Paul W. Brown, Attorney General, March 20, 1969 

I have before me your request for my opinion of the follow
ing question: 

"Does the Board of County Commissioners 
have the right, in light of the provisions of 
Article 2, Section 20 of the Ohio Constitution 
to expend public funds for the payment of pre
miums on a group hospitalization plan for pub
lic officers as provided in Section 305.171, 
R"vised Code, v1hich plan would begin after the 
commencement of the existing terms of said of
ficers?n 

You inform me that the board of county commissioners of your 
county now has such a group hospitalization plan under considera
tion for the employees and elected officials of the county and 
that the cost of the plan under consideration would be approxi
mately $150.00 per person per year. 

Section 305.171, Revised Code, concerning which you inquire, 
reads as follows: 

nThe board of county commissioners of any 
county may procure and pay all or part of the 
cost of group hospitalization, surgical, major 
medical, or sickness and accident insurance or 
a combination of any of the foregoing types of 
insurance or coverage for county officers and 
employees and their immediate dependents, 
whether issued by an insurance company or a 
hospital service association duly authorized 
to do business in this state.n 

Secticn 20, Article II of the Ohio Constitution reads as 
follows: 

nThe general assembly, in cases not pro-
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vided for in this constitution, shall fix the 
term of office and the compensation of all of
ficers; but no change therein shall affect the 
salary of any officer during his existing term, 
unl-:;ss the office be abolished." 

Opin. 69-034 

This constitutional provision has been interpreted to apply 
only to those officers who serve for fixed statutory terms, and 
not to apply to those employees 'l'lho serve at the pleasure of an 
appointing authority. Opinion No. 176, Opinions of the Attorney 
General for 1957. The provision clearly applies to a board of 
county commissioners, De Chant v. Kelser, 133 Ohio St. 429 (1938), 
although it does not apply to a county employee who serves at the 
pleasure of an appointing authority. 

Further, Section 305.171, supra, is not unconstitutional on 
its face, the right to use public funds for the payment of all 
or part of the insurance premiums for public officers or employ
ees having been recognized, 16 A.L.R. 1089, supp. 27 A.L.R. 1267, 
as long as statutory authority exists for the payr:;ent of prtJmiums 
on the specific types of insurance coverage in question. See 
Opinion No. 5252, Opinions of the Attorney General for 1955. Such 
authority clearly exists in the instant case. 

Your letter of request for my opinion indicates that you are 
aware of the foregoing basic considerations, and that your spe
cific concern is the legality of making the premium payments per
mitted by Section 305.171, ~pra, for those county officers who 
have begun to serve their existing statutory terms at the time 
the proposed group hospitalization plan is to become effective. 
~fuere is has been permitted by law, as heretofore outlined, the 
payment of all or part of the insurance premiums on a group pol
icy covering the officers and employees of a political subdivision 
of this state has been consistently regraded as part of the com
pensat.Lon of such officers or employees. See Opinion Ho. 1;.685, 
Opinions of the Attorney General for 1941. However, the precise 
question of whether such premium payments, if begun after an of
ficer has entered upon an existing statutory term of office, are 
in violation of Section 20, Article II, supra, has not hereto
fore beP-n raised. The answer to the question hinges on whether 
or not the words "salary" and "compensation", as used in this 
constitutio~al provision, are synonymous and may be used inter
changeably. This matter has been considered on several occasions 
by both the courts of this state and this office, and the de
cisions on it have not been uniform. Opinion No. 978, Opinions 
of the Attorney General for 1951, page 827. The then Attorney 
General, in Opinion No. 387, Opinions of the Attorney General for 
1945, after an exhaustive analysis of the cases and opinions con
struing this provision, concluded that the two words in question 
were ussd in~erchangeably. He concluded, as stated at page 478 
of the opinion, that "what the Constitution prohibits is not a 
change in salary, but any .action of the legislature either by 
changing the term or cq!'I!Pen~~tion which would affect the salary." 

Later opinions issued by this office, notably Opinion No. 
978, Opinions of the Attorney General for 1951, have distin
guished Opinion No. 387, supra, but have not overruled it. As 
stated by the then Attorney General at page 835 of Opinion No. 
978, supra: 

"In summarization, it definitely appears 
that the framers of the Constitution of 1851 did 
not intend the terms 'salary' and 'compensation' 
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t0 be used interchangeably or synonymously. 
Ho~ever, I do not believe that the 1945 opinion 
of this office ffipinion No. 387, ~ra7 should 
be overruled. My reasoning for such conclusion 
is based upon the ~act that in addition to the 
fees there involved, the county commissioners 
did receive a fixed salary. As heretofore 
pointed out in the cases of State ex rel. v. 
Raine L4.9 Ohio St. 580 (189217 and Lueders v. 
Beaman /I06 Ohio St. 650 (1922)7, the officers 
there involved were not limited in their com
pensation to fees, but received, in addition 
thereto, such fixed salary. I conclude, how
ever, that as to officers who do not receive 
any fixed salary, * * * the provisions of 
Article II, Section 20 of the Constitution 
do not preclude the General Assembly from 
increasing or decreasing * * * compensation 
dn.ring their terms of office." 

2-60 

The county commissioners in the instant case receive a fixed 
salary, as presumably do all other county officers to whom the 
proposed hospitalization plans would apply. I agree with the con
clusion reached in Opinion No. 978, supra, that at least as re
gards an officer who receives a fixed salary, Opinion No. 387, 
supra, should not be overruled. Undoubtedly, the proposed premium 
payments on behalf of those county officers who come within the 
purview of Section 20, Article II, supra, would be an increase in 
their compensation, and would, in the words of Opinion No. 387, 
§Upra, "affect the salary" which they receive, in violation of 
this constitutional provision. 

Therefore, it is my opinion and you are hereby advised that 
the hoard of county commissioners is not authorized to expend 
public funds for the payment of premiums on a group hospitali
zation plan for public officers, as provided in Section 305.171, 
Revised Code, which plan would begin after the commencement of 
the existing statutory terms of such officers, since such expendi
tures would be in violation of Section 20, Article II, Ohio Con
sti t.ution. 
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OPINION NO. 69-036 

Syllabus: 

A coroner in his investigation of a death coming within his 
jurisdiction does not have the authority to apply law to the facts 
and determine what, if any, statute has been violated, and the 
legal responsibility of the persons involved. 

To: James V. Barbuto, Summit County Pros. Atty., Akron, Ohio 
By: Paul W. Brown, Attorney General, April 18, 1969 

I ha·re before me your request for my opinion concerning the 
following question: 

"Is a coroner in his investigation 
of a death coming within his jurisdic
tion limited in his authority to deter
mining the facts of the death, or does 
his authority extend to applying the 
law to the facts and determining what, 
if any, statute has been violated, and 
the legal responsibility of the persons 
involved?'·' 

Section 313.06, Revised Code, states the following: 

"The coroner, his deputy, and as
sistants shall be available at all times 
for me performance of their duties as 
set forth in sections 313.01 to 313.22, 
inclusive, of the Revised Code." 

Section 313.02, Revised Code, states the qualifications for 
coroner: 

"No person shall be eligible to 
the office of coroner except a physician 
who has been licensed to practice as a 
physician in this state for a period of 
at least two years immediately preceding 
his election or appointment as a coroner, 
and who is in good standing in his 
profession, or is a person who was serv
ing as coroner on October 12, 1945." 

Section 313.15, Revised Code, reads as follows: 

"All dead bodies in the custody of 
the coroner shall be held until such 
time as the coroner, after consultation 
with the prosecuting attorney, or with 
the police department of a municipal cor
poration, if the death occurred in a 
municipal corporation, or with the sher
iff, has decided that it is no longer 
necessary to hold such body to enable 
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him to decide on a diagnosis giving a 
reasonable and true cause of death, or 
to decide that such body is no longer 
necessary to assist any of such offi
cials in his duties." 

2-62 

From a reading of the above statutes, it will be noted that 
the county coroner is a physician who determines the cause of death 
of all dead bodies which have come into his custody. The coroner 
works in conjunction with the prosecuting attorney, who is the 
chief legal officer of the county. 

Section 309.08, Revised Code, states the powers and duties of 
the prosecuting attorney to be as follows: 

"The prosecuting attorney may in
quire into the commission of crimes 
within the county and shall prosecute, 
on behalf of the state, all complaints, 
suits, and controversies in which the 
state is a party, and such other suits, 
matters, and controversies as h~ is re
quired to prosecute within or outside 
the county, in the probate court, court 
of common pleas, and court of appeals. 
In conjunction with the attorney general, 
such prosecuting attorney shall prose
cute cases arising in his county in 
the supreme court. In every case of 
conviction, he shall forthwith cause 
execution to be issued for the fine and 
costs, or costs only, as the case may 
be, and he shall faithfully urge the 
collection until it is effected or found 
to be impracticable to collect, and 
shall forthwith pay to the county treas
urer all moneys belonging to the state 
or county which come into his possession." 

Section 309.09, Revised Code, provides as follows: 

"The prosecuting attorney shall be 
the legal adviser of the board of county 
commissioners, board of elections, and 
all other county officers and boards, 
including all tax supported public li
braries except those organized as a 
part of a city school district or of a 
municipal corporation, and any of them 
may require written opinions or instruc
tions from him in matters connected with 
their official duties. He shall prosecute 
and defend all suits and actions which 
any such officer or board directs or to 
which it is a party, and no c.ounty offi
cer may employ any other counsel or at
torney at the expense of the county, 
except as provided in section 305.14 of 
the Revised Code. 

"Such prosecuting attorney shall be 
the legal adviser for all township offi-
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cers, and no such officer may employ 
other counsel or attorney, except on the 
order of the board of township trustees, 
duly entered upon its journal, in which 
the compensation to be paid for such 
legal services shall be fixed. Such 
compensation shall be paid from the 
t0v.'YI::;h:' p ·!'vnr!.." 

Opln. 69-037 

The above section points out that the prosecuting attorney is 
the legal adviser to all county officers. Since the coroner is a 
county officer, it is the duty of the prosecuting attorney to ad
vise him on all legal questions and interpretations. 

It is the duty of the prosecuting attorney to institute and 
prosecute actions in the enforcement of the laws of Ohio. There
fore, it is the prosecuting attorney's duty to apply the law to the 
facts and to determine what, if any, statute has been violated. 
The coroner, as a physician, is not qualified to make legal 
determinations. 

Therefore, it is my opinion, and you are advised that a coro
ner in his investigation of a death coming within his jurisdiction 
does not have the authority to apply law to the facts and determine 
what, if any, statute has been violated, and the legal responsibil
ity of the persons involved. 

OPINION NO. 69-037 

Syllabus: 

Chapter 3377, Revised Code, confers no specific or 
implicit authority upon the Ohio Higher Education Facility 
Commission to repay a loan made by a private insurance 
company to a college, even though the ultimate purpose of 
such repayment may be to facilitate the building of a new 
college library. 

To: John D. Millett, Vice Chairman, Ohio Higher Educational Facility 
Commission, Columbus, Ohio 

By: Paul W. Brown, Attorney General, April 18, 1969 

I have before me your request for my opinion which asks 
whether the Ohio Higher Educational Facility Commission may, 
pursuant to Chapter 3377, Revised Code, in o~der to facili
tate the construction of a new college library, repay a loan 
made by a private insurance company by acquiring college 
property. 

An answer to your question may be found by examining 
the substance of the individual sections of recently enacted 
Chapter 3377, supra. {Amended Senate Bill No. 453 of the 
107th Ohio General Assembly). 
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Section 3377.02, Revised Code, reads: 

"There is hereby created the Ohio higher 
educational facility commission for the pur
pose of enhancing the educational opportuni
ties of the people of the state, thereby pro
moting the employment opportunities, economic 
welfare, public health and general welfare of 
the people, and for the purpose of alleviating 
the pressing demands upon tax supported colleges 
and universities by encouraging the means of in
struction through provision for educational fa
cilities at educational institutions in the 
manner provided in Chapter 3377. of the Revised 
Code. The Ohio higher educational facility com
mission is a body both corporate and politic, 
constituting an agency or instrumentality of 
the state and performing essential functions of 
the state." (Emphasis added) 

Section 3377.01 ~B), Revised Code, specifically mentions 
"libraries" as being 'educational facilities" within the con
text of Chapter 3377, Revised Code. 

Section 3377.04, Revised Code, provides in its entirety: 

"The Ohio higher educational facility com
mission may: 

"(A) Acquire by gift or purchase and hold 
and mortgage real estate and interests therein 
and personal property to be used as a project 
or a part thereof; 

"(B) Purchase, construct, reconstruct, 
enlarge, improve, furnish, and equip and lease, 
sell, exchange, and otherv;ise dispose of pro
jects or parts thereof for the purposes set 
forth in division (B) of section 3377.01 of 
the Revised Code; 

"(c) Issue bonds of the state, as provided 
in Chapter 3377. of tee Revised Code, to provide 
funds for acquiring, constructing, reconstuct
ing, furnishing, or equipping one or more pro
jects or parts thereof; 

"(D) Enter into contracts and execute all 
instruments necessary or appropriate to carry 
out the purposes of Chapter 3377. of the Revised 
Code; 

"(E) Fix, alter, and collect rentals and 
other. charges for the use and occupancy of a 
project and lease the project to educational 
institutions, including a contract with or the 
granting of an option to the lessee to purchase 
the project for such price as the commission in 
its sole discretion determines to be appropriate, 
after retirement or redemption, or provision 
therefor, of all the bonds of the issuer issued 
to provide funds for the project; 
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"(F) Re.tain, contract l'rith, or employ and 
fix the compensation of financial consultants, ap
praisers, accounting experts, architects, engineers, 
attorneys at laer, or other employees, agents, and 
independent contractors as are necessary in the 
judgment of the commission t~ carry out Chapter 
3377. of the Revised Code and collect fees, charges, 
and accept gifts and appropriations to meet the ex
penses of employing such persons; 

"(G) Pledge, assign, hypothecate, or other
wise encumber as security for the bonds, the rentals, 
revenues, and other income, charges, and moneys rea
lized from the use, lease, sale, or other disposition 
of one or more projects or parts thereof as may be 
designated in the bond proceedings and enter into 
trust agreements or indentures of mortgage for the 
benefit of bondholders; 

"(H) Enter into appropriate arrangements 
with any federal or state department or agency, 
county, township, municipal corporation, or 
other political subdivision, taxing district, 
or public body or agency for the planning and 
installation of streets, roads, alleys, water 
supply and distribution facilities, storm and 
sanitary sewage collection and disposal facili
ties, and other necessary appurtenances to a 
project; 

"(I) Purchase fire and extended coverage 
and liability insurance for a project, insurance 
protecting the commission and its officers and 
employees against liability for damage to property 
or injury to or death of persons arising from the 
project, and any other insurance the commission 
may agree to provide under the bond proceedings; 

"(J) Sell, lease, release or otherwise dis
pose of real and personal property or interests 
therein, or a combination thereof, acquired by 
the commission under authority of Chapter 3377. 
of the Revised Code and no· lonser needed for the 
purposes of such chapter or of the commission, and 
grant such easements and other rights in, over, 
under, or across a project as 1·rill not interfere 
with its use of such property. Such sale, lease, 
release, disposition, or grant may be made without 
competitive bidding and in such manner and for 
such consideration as the commission in its judg
ment deems appropriate. 

"(K) Sue and be sued, implead and be impleaded; 

"(L} Adopt and use an official seal; 

"(M) Receive and accept from any public 
agency loans or grants for or in aid of a project 
or any portion thereof, and receive and accept 
loans, grants, aid, or contributions from any 
source of money, property, labor, or other things 
of value to be held, used, and applied only for 
the purposes for which received; 

Opln. 69-037 
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"(N) Do all other acts necessary or ap
propriate to carry out the purposes of Chapter 
3377. of the Revised Code," 

It must be noted that in the broad enabling statute, Sec
tion 3377.04, supra, no specific authority can be found for the 
authorization for such an act or one similar on the part of the 
Ohio Higher Educational Facility C~mmission. But it is evident 
that Section 3377,04, supra, gives the Ohio Higher Educational 
Facility C~mmission lvide latitude in implementing its lawful 
projects, However, Section 3377,02, suRra, presupposes that 
the projects of the Commission will be enhancing the educa
tional opportunities" of Ohio's populace, 

The vTOrd "enhance" is defined in vJebster's Third New 
International Dictionary as: 

"advance, * * * to increase the worth or value of, * * *" 
Interpreting the above cited definition, I can only con

clude that the repayment of a loan, as in the instant situation, 
would not "enhance" educational opportunities, Permitting the 
Commission to repay this outstanding debt would not, in my 
opinion, be a direct enhancement of educational opportunity in 
Ohio, but an indirect, unauthorized means to achieve an end 
"which is legitimate within the context of Chapter 3377, supra. 
I believe a Pandora's box possibly v1ould be opened if a con
trary result were reached. 

Therefore, it is my opinion and you are advifted that 
Chapter 3377, Revised Code, confers no specific or implicit 
authority upon the Ohio Higher Educational Facility Commission 
to repay a loan made by a private insurance company to a col
lege, even though the ultimate purpose of such repayment may 
be to facilitate the building of a new college library. 

OPINION NO. 69-038 

Syllabus: 

2-66 

A fire department, volunteer or hired, maintained by a town
ship may operate an ambulance purchased under authority of Section 
505.37, Revised Code, to protect property and lives against damages 
and accidents, and such use is not limited to emergency situations 
in conjunction with fire protection. 

To: William F. McKee, Richland County Pros. Atty., Mansfield, Ohio 
By: Paul W. Brown, Attorney General, April 24, 1969 

I am in receipt of your opinion request where.in you inquire 
as to whether or not a fire department, volunteer or hired, main
tained by a township, may operate an ambulance purchased under au
thority of Section 505.37, Revised Code, for any emergency situation 
or whether such ambulance may be used only in emergency situations 
in conjunction with fire protection. 
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Section 3298-54, General Code, (predecessor to Section 505.37, 
Revised Code) as enacted in 1920, provided in part as follows: 

"Township trustees may establish all necessary regu
lations to guard against the occurrence of fires, protect 
the property and lives of the citizens against damages and 
accidents resulting therefrom. * * *" lOS Ohio Laws, Pt. II, 
1152. (Emphasis added) 

In 1951 Section 3298-54, General Code, was changed to read in 
part as follows: 

"Township trustees may establish all necessary 
regulations to guard against the occurrence of fires, 
protect the property and lives of the citizens against 
damages and accidents and may, with the approval of 
the specifications by the county prosecuting attorney, 
purchase or otherwise provide such fire apparatus, 
appliances, materials, fire hydrants and such water 
supply for fire fighting purposes as may seem to the 
trustees to be advisable. * * *" 124 Ohio Laws, 397. 
(Emphasis added) 

The words "resulting therefrom" were removed from the statute 
and "damages and accidents" were no longer limited to those result
ing from fires. 

Section 505.37, Revised Code, in pertinent part, presently 
reads substantially as it did after the 1951 amendment, and pro
vides as follows: 

"The board of township trustees may establish 
<:11 necessary regulations to guard against the oc
currence of fires, protect the property and lives 
of the citizens aqainst damaqe and accidents and 
may, with the approval of the specifications by the 
prosecuting attorney, purchase or otherwise provide 
such fire apparatus, mechanical resuscitators or 
other equipment, appliances, materials, fire hydrants, 
and water supply for fire-fighting purposes as seems 
advisable to the board. Such board shall provide for 
the care and maintenance of fire equipment, and, for 
such purposes, may purchase, lease, or construct and 
maintain n-=cessv.ry buildings, and it may establish and 
maintain lines of fire-alarm communications within the 
limits of the township. The board mRy employ one or 
more persons to maintain and operate fire-fighting 
equipment, or it may enter into an agreement with 
a volunteer fire company for the use and operation 
of such equipment. The board may compensate the 
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members of a volunteer fire company on such basis 
and in such amount as it deems equitable. 

!I* * * * * * * * *II 
(Emphasis added) 

After the 1951 amendment, Opinion No. 2416, Opinions of the 
Attorney General for 1953, page 114, held: 

"1. Under the provisions of Section 3298-54, 
General Code, township trustees, in addition to 
being authorized to guard against the occurrence 
of fires, are further authorized to protect prop
erty and lives against damages and accidents; and 
under such authority may acquire and operate emer
gency vehicles or 'rescue cars' for such purposes. 

"2. Township trustees may enter into an agree
ment 1t1i th a volunteer fire company for the operation 
of any such equipment as the township itself is au
thorized to operate, designed to protect against fires, 
damages and accidents." 

Subsequently, Opinion No. 3066, Opinions of the Attorney 
General for 1962, page 437, held in part as follows; 

"1. A board of township trustees may, 
under Section 505.37, Revised Code, furnish 
water of the township fire department to pri
vate citizens to protect the property and lives 
of such citizens where drought or other causes 
have resulted in an emergency situation. 

"2. In such a situation, if the emergency 
so requires, the board of township trustees may, 
under Section 505.37, Revised Code, deliver such 
water for the use of such citizens. 

II* * * * * * * * *II 

Opinion No. 3332, Opinions of the Attorney General for 1962, 
page 793, held as follows: 

"Under Sections 505.37 and 505.39, Revised 
Code, a board of township trustees may ac~1ire 
and operate an ambulance for the purpose of 
protecting property and lives against damages 
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and accidents. (Opinion No. 2416, Opinions of 
the Attorney General for 1953, page 114, followed.)" 

The most recent opinion relating to an interpretation of 
Section 505.37, Revised Code, is found in Opinion No. 560, Opin
ions of the Attorney General for 1963, page 570, and holds as 
follows: 

"Township trustees may only acquire anc 
operate or contract for the operation of 'Life 
Squads' or rescue vehicles when they are used 
by fire departments, volunteer or hired, in 
conjunction with fire protection." 

In addition to the guidelines heretofore set forth by the 
opinions cited, Section 505.443, Revised Code, became effective 
on September 20, 1967 and reads as follows: 

"In order to obtain ambulance service, or to 
obtain additional ambulance service in times of 
emergency, any township may enter into a contract, 
for a period not to exceed three years, with one 
or more townships, municipal corporations, or pri
vate ambulance owners, regardless of whether such 
townships, municipal corporations, or private ambu
lance owners are located within or without the state, 
upon such terms as are agreed to by them, to furnish 
or receive ambulance services or the interchange of 
ambulance services within the several territories 
of the contracting subdivisions, if such contract 
is first authorized by respective boards of township 
_trustees or other legislative bodies. 

"Such contract may provide for a fixed annual 
charge to be paid at the times agreed upon and stipu
lated in the contract, or for compensation based upon 
a stipulated price for each run, call, or emergency, 
or the elapsed time of service requirea in sucn ~· 
call, or emergency, or any combination thereof." 

(Emphasis added) 

The legislature could have placed but did not place words 
of limitation on the kind of ambulance service for which the 
township might contract under the provisions of Section 505.443, 
supra, and thereby limit such ambulance service to service in 
conjunction with fire protection. In reflecting upon the legis
lative intent, it would appear inconsistent that the township 
itself could acquire and operate rescue vehicles or ambulances 
only in conjunction with fire protection, but could contract under 
Section 505.4-i-3, supra, for ambulance service not limited to fire 
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protection. As heretofore indicated, Section 505.37, supra, pro
vides that the board of township trustees may establish all neces
sary regulations to protect the property and lives of the citizens 
against damage and accidents. 

Opinion No. 560, Opinions of the Attorney General for 1963, 
page 570, is overruled. 

Accordingly, it is my op~n~on and you are hereby advised that 
a fire department, volunteer or hired, maintained by a township 
may operate an ambulance purchased under authority of Section 
505.37, Revised Code, to protect property and lives against 
damage::; und accidents, and such use is not limited to emergency 
situations in conjunction with fire protection. 

OPINION NO. 69-039 

Syllabus: 

One who is a state senator in Ohio may also hold the 
office of village solicitor whether the village be in his 
senate district or outside of the district. 

To: Joseph R. Grunda, Lorain County Pros. Atty., Elyria, Ohio 
By: Paul W. Brown, Attorney General, April 29, 1969 

Your request for my opinion reads as follows: 

"Whether or not it is compatible for a 
state senator in Ohio to also hold the posi
tions of village solicitor for two villages, 
one village being situated within the sena
torial district being represented by said 
senator, and the other village being outside 
of said district but within the same county 
as the other village. All three of the po
sitions simultaneously held are salaried." 

In response to your question it is necessary to refer 
to Article II, Section 4 of the Ohio Constitution. That 
provision is as follows: 

"No person holding office under the au
thority of the United States, or any lucra
tive office under the authority of this state, 
shall be eligible to, or have seat in, the 
general assembly; but this provision shall 
not extend to township officers, justices of 
the peace, notaries public, or officers of 
the militia." 

In construing this provision, Opinion No. 236, Opinions 
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of the Attorney General for 1913~ states: 

"This constitutional provision is one 
of several safeguards thrown about the 
legislative department to prevent undue 
influence in mental function of legislat
ing for the state. There is a direct pro
hibition against a person holding office 
either under the authority of the United 
States, or a lucrative office under the 
authority of this state~ being eligible 
to the general assembly. The section pro
vides certain exceptions to this sweeping 
prohibition, namely: Township officers, 
justices of the peace, notaries public and 
officers of the militia. The holding of 
any and all other offices renders one both 
ineligible to, as well as causing the for
feiture of their seat 1n the general assem
bly," 

Opln. 69-039 

Whether Article II, Section 4 of the Ohio Constitution 
applies to the present situation depends upon whether the po
sition of village solicitor can be considered an "office" 
within the terms of the constitutional provision. 

Section 733.48, Revised Code, states: 

"When it deems it necessary, the legis
lative authority of a village may provide 
legal counsel for the village, or for any 
department or official thereof, for a period 
not to exceed two years, and provide compen
sation for such counsel." 

You will note that the constitutional prohibition applies 
only to those who hold an "office". The Attorney General 1n 
Opinion No. 217, Opinions of the Attorney General for 1915, 
on page 412 states: 

"The position of village solicitor is 
not an 'office'** *•" 

'l'he Opinion further reads: 

"The village solicitor being appointed 
by contract, fulfilling only contractual 
duties, serving for an indefinite term and 
not being obligated to take oath or give 
bonds, is not an 'official' within the 
meaning of section 4762, General Code, 
which stipulates that these duties shall 
fall upon any official serving in a similar 
capacity to that of prosecuting attorney 
or city solicitor." 

Therefore, it is my opinion and you are accordingly ad
vised that one who is a state senator in Ohio may also hold 
the office of village solicitor whether the village be in his 
senate district or outside of the district. 
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OPINION NO. 69-040 

Syllabus: 

1. It is mandatory for a local board of education to provide 
training and/or educational facilities and services for children with 
an intelligence quotient of 50 or below unless such children have been 
determined to be incapable of pr.ofiting substantially by furtner in
struction as provided by Section 3321.05, Revised Code. 

2. A local board of education is entitled to receive tuition 
from other local bo~rds of education in those instances specifically 
provided for by statute. 

3. There is no intelligence quotient below which a local board 
of edur::01:ion is without authority to provide c:!..a:3ses for child.::·en. 

4. Unless and until a determination that a child with an in
telligence quotient below 50 is incapable of profiting substantially 
by further instruction, the age limits to be considered in determining 
the necessity for providing classes to such children are the same age 
limits which must be considered for providing classes for all cl1ildren. 
Until such a determination is made, therefore, the only age limits 
which have any application to providing classes for children are the 
compulsory school age limits contained in Section 3321.01, Revised 
Code, which provides that a child between six and eighteen years of 
age is of compulsory school age. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: Paul W. Brown, Attorney General, May 2, 1969 

follows: 
I have before me your request for my opinion which reads as 

"1. Is it mandatory for a locnl board of 
education to provide training and/or educational 
facilities and services for children with an I.Q. 
of 50 or below? 

"2. If the answer to No. 1 is 'No, • then 
is it permissive for a local board of education 
to provide facilities and services to establish 
classes for children with an I.Q. of 50 or below? 

"3. If the ans\'Jer to No. 1 and/or No. 2 
is 'Yes,' may a local board of education charge 
tuition of other local boards of education for 
the servi~es in the absence of a contract/agr~e
ment? 
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"4. Is there an I.Q. level below which a local 
board of education is without authority, either 
mandatory or permissive, to provide classes for child
ren? 

"5. Is there an age limit when considering 
the permissive or mandatory nature of providing clas
ses for children with an I.Q. of 50 or below?" 

School attendance is mandatory in Ohio and there is a strong 
public policy that free education in an appropriate school is available 
to every child of school age. Board of Education v. Dill~. 109 Ohio 
App. 344 (1959). The method of excluding children of school age who 
are incapable of profiting substantially from education is set forth in 
Section 3321.05, Revised Code, as follows: 

"A child of compulsory school age may be 
determined to be incapable of profiting substan
tially by further instruction. 

"The state board of education may pre
scribe standards and examinations or tests by 
which such capacity may be determined, and pre
scribe and approve the agencies or individuals 
by which they shall be applied and conducted; 
but the capacity of a child to benefit substan
tially by further instruction shall be determined 
with reference to that available to the partic
ular child in the public schools of the district 
in which he resides, and no child shall be de
termined to be incapable of profiting substan
tially by further instruction if the superin
tendent of public instruction, pursuant to board 
standards, finds that it is feasible to provide 
for him in such district, or elsewhere in the 
public school system, special classes or schools, 
departments of special instruction or individual 
instruction through or by which he might profit 
substantially, according to his mental capacity 
as so determined. In prescribing, formulating, 
applying, and giving such standards, examina
tions o~ tests, the state board of education 
may call for assistance and advice upon any 
other department or bureau of the state, or 
upon any appropriate department of any university 
supported wholly or partly from state appro
priations. 

"The result of each examination or test 
made with the recommendation of the agency or 
individual conducting the same, shall be reported 
to the superintendent of public instruction, who, 
subject to board standards, m::ty make the determin-
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a~ion authorized in this section. If a child is 
determined to be incapable of profiting substan
tially by further instructions, such determin
ation shall be certified by the superintendent 
of public instruction to the superintendent of 
schools of the district in \llhich he resides, who 
shall place such child under the supervision of 
a visiting teacher or of an attendance officer, 
to be exercised as long as such child is of 
compulsory school age. The superintendent of 
public instruction shall keep a record of the 
names of all children so determined to be in
capable of profiting substantially by further 
inst.:;:uction and a like record of all such child
ren residing in any school district shall be 
kept by the superintendent of schools of such 
district. Upon request of the parents, guard
ians, or persons having the care of such child 
whose residence has been changed to another 
school district the superintendent of schools 
shall forward a card showing the status of such 
child as so determined to the superintendent of 
schools of the district to which the child has 
been moved. 

"Any determination made under this sec
tion may be revoked by the state board of edu
cation for good cause shown. 

"A child determined to be incapable of 
profiting substantially by further instruction 
shall not hereafter be admitted to the public 
schools of the state while such determination 
remains in force." 

2-74 

The predecessor to this Section, Section 7762-7, General Code, 
was construed in Board of Education v. State, ex rel. Goldman, 47 Ohio 
App. (1934). In that case, a local board of education passed a reso
lution excluding from school children having an intelligence quotient 
below 50. The father of a child excluded under this standard filed an 
action in mandamus. The Court considered Section 7762-7, General Code, 
and the other statutes governing education in the state and held that 
a local board of education had no authority to exclude a child from 
public schools under this Section. In reaching its decision, the Co•Jrt 
found that there was a strong public policy that every child of com
pulsory school age be entitled to attend public schools. It also found 
that only the State Department of Education had authority to make the 
determination that a child was incapable of benefiting substantially 
from education. The Court stated at page 424 of its Opinion as fol
lows: 

"It is to be borne in mind, however, 
that not only compulsory attendance is required 
by our laws, but also that the right to attend 
our public schools belongs to the people. Edu
cation for all youth is deemed of paramount im
portance. It is the foundation of popular gov
ernment and is considered so essential that be
t.,;ecn ce.rtain ages children must attend ou:::
schools. 
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"The question arises as to where the au
thority to exclude a child of low mentality is 
vested. The question in this case is whether or 
not this child was legally refused admission to 
the schools. A careful study of Section 7762-7, 
General Code, leads us to the conclusion that the 
Department of Education may prescribe the stand
ards, and examinations or tests, and approve the 
agencies or individuals by which they shall be 
applied and conducted, but that under that Sec
tion a determin~tion of the question must be 
finally made by the Department of Enucation, 
which counsel for the Board of Education con
cedes means the State Department of Education. 
In this case the State DepartmP-nt of Education 
made no final determination. Without such final 
approval or determination by the Department of 
Education, we think that this child was not ex
cluded in accordance with the provisions of the 
statute, and that the Court below was right in 
granting a peremptory writ of mandamus." 

Opin. 69-040 

Each child of compulsory school age is to be afforded the op
portunity to attend a proper public school unless and until the board 
of education makes a determination that the child is incapable of pro
fiting substantially from such education. Until the board makes such 
a determination, every child of compulsory school age is entitled to 
the same educational opportunities. Section 3321.05, provides for an 
individual determination in each case. In fact, in making the deter
mination, a capacity of the child to benefit shall be determined with 
reference to the education available to the particular child in the 
public schools of the district in which he resides. 

A school bo<:~rd or school district is not empowered to m·ake tui
tion payments, except in those instances specifically provided for by 
statute. Opinion No. 65-16, Opinions of the Attorney General for 1965. 
Some of those instances are as follows: Section 3313.64, Revised Code, 
provides that children who are admitted to a private or public child
ren's home or institution but who were, prior to admission, school 
residents of a school district other than that in which the home or 
institution is located may attend school in the school district in 
which such home or institution is located. In situations such as this, 
tuition is payable by the school district in which the child resided 
prior to admission to such home or institution. section 3317.08, Re
vised Code, provides that the political subdivision owning a tax ex
empt territory shall pay the tuition costs for the children residing 
within such tax exempt territory. Section 3323.10, Revised Code, pro
vides that if a child who is a school resident of one school district 
attends special instruction classes in another district, which special 
instruction is needed by the child because of his handicap, then the 
Board of education of the district in which the class is located may 
require the payment of tuition by the board of education of the dis
trict in which such child is a school resident. Section 3323.01, Re
vised Code, provides the authority for establishing classes of spec
ial instruction for, among others, physically, emotionally, or .ment
ally handicapped persons over the age of five. Section 3327.04, Re
vised Code, provides that a school district may contract with the 
board of another school district for admission or transportation or 
both of pupils into any school in such other district on terms to be 
agreed upon by the school boards involved. 
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Unless and until a determination that a child with an intel
ligence quotient below 50 is incapable of profiting substantially by 
further instruction, the age limits to be considered in determining 
the necessity for providing classes to such children are the same age 
limits which must be considered for providing classes for all child
ren. Until such a determination is made, therefore, the only age li
mits which have any application to providing classes for children are 
the compulsory school age limits contained in Section 3321.01, Revised 
Code, which provides that a child between six and eighteen years of 
age is of compulsory school age. 

In conclusion, it is my opinion and you are hereby advised: 

1. It is mandatory for a local board of education to provide 
training and/or educational facilities and services for children with 
an intelligence quotient of 50 or below unless such children have been 
determined to be incapable of profiting substantially by further in
struction as provided by Section 3321.05, Revised Code. 

2. A local board of education is entitled to receive tuition 
from other local boards of education in those instances specifically 
provided for by statute. 

3. There is no intelligence quotient below which a local 
board of education is without authority to provide classes for children. 

4. Unless and until a determination that a child with an in
telligence quotient below 50 is incapable of profiting substantially 
by further instruction, the age limits to be considered in determining 
the necessity for providing classes to such children are the same age 
limits which must be considered for providing classes for all children. 
Until such a determination is made, therefore, the only age limits 
which have any application to providing classes for children are the 
compulsory school age limits contained in Section 3321.01, Revised Code, 
which provides that a child between six and eighteen years of age is of 
compulsory school age. 

OPINION NO, 69-042 

Syllabus: 

1. The Board of Trustees of The Ohio State University has the 
requisite authority to adopt the proposed Rules for the University 
Faculty -- 55.00. Open Housing, a copy of which is attached to this 
Opinion as an Appendix, upon a determination by the Board that such 
rules reasonably and not arbitrarily advanc~ the Board's valid in
terests in housing facilities and non-discrimination with respect to 
the students at the University. 

2. The proposed rules are outside the legal parameters of State 
and Federal laws with respect to certain owner-occupied d\~Tellings 
insofar as the proposed rules treat discrimination based on religion 
or national origin, but within such parameters insofar as they treat 
discrimination based on race. 

3. The Board of Trustees of The Ohio State University, as such, 
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does not have authority to supplement authority given in the Ohio 
Civil Rights Act. 

To: The Board of Trustees, Ohio State University, Columbus, Ohio 
By: Paul W. Brown, Attorney General, May 2, 1969 

I have before me your request for my opinion, forwarded through 
Mr. Edward Q. Moulton, Secretary of the Board, regarding the proposed 
Rules for the University Faculty -- 55.00. Open Housing. You have en
closed with your request a copy of these proposed rules. For refer
ence purposes and since my opinion is requested with respect to such 
rules, I am attaching a copy of the proposed rules to this Opinion as 
an Appendix. 

Your request for my opinion contains three questions: (1) 
"whether the Board has the requisite authority to adopt the enclosed 
rules, " ( 2) "whether said rules are within the legal parameters of 
existing State and Federal Laws and" (3) "whether the University Board 
of Trustees has the authority under the Constitution and Laws of the 
State to supplement the authority given in the Ohio Civil Rights Act." 

The Ohio State University, originally named the Ohic Agri·
cultural and Mechanical College, was created by the Legislature 
through an act passed on March 22, 1870. 67 Ohio Laws, 20. The 
pertinent provisions of this act relating to the powers of the Board 
of Trustees are as follows: 

"* * * * * * * * * 
"Sec. 2. The government of said college 

shall be vested in a board of trustees, * * * 

II* * * * * * * * * 

"Sec. 5. The board of trustees shall have 
power to adopt by-laws, rules and regulations for 
the government of said college; * * * 

II* * * * * * * * *" 

The powers originally granted to the Board of Truste~s have 
remained un']iminished since the inception of the University. Sec
tions 3335.02 and 3335.08, Revised Code, provide, respectively, that 
"[t]he government of the Ohio state university shall be vested in a 
board of nine trustees, * * *" and that "[t]he board of trustees of 
the Ohio state university may adopt bylaws, rules, and regulatioP.s 
for the government of the university." 

In Pyeatte v. Board of Regents of University of Oklahoma, et 
al., 102 F. Supp. 407 (1951), affirmed per curiam 342 u.s. 396, in 
sustaining a resolution of the Board of Regents of the University of 
Oklahoma requiring that all undergraduate students of that University, 
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with certain exceptions, be required to live in university-operated 
housing, the Court had occasion to consider an Oklahoma statute much 
like Secti0n 3335.08, supra. At 102 F. Supp. 413, the Court stated: 

"* * * The term 'government' is very broad 
and necessarily includes the power to pass all 
rules and regulations which the Board of Regents 
considers to be for the benefit of the health, 
welfare, morals and education of the students, so 
long as such rules are not expressly or impliedly 
prohibited. Rheam v. Board of Regents of Uni
versity of Oklahoma, 161 Okl. 268, 18 P. 2d 535. 

"* * * * * * * * *" 

'Tl1e powers of the Board of Trustees of The Ohio State Uni
versity are no less broad than the powers of the board involved in 
the Pyeatte case, supra. As the Court stated in that case, at 102 
F. Supp. 415: 

"The state has a decided interest in the 
education, wellbeing, morals, health, safety and 
convenience of its youth." 

In another case, which has bearing on the issues considered 
in this Opinion, it was recognized that the governing body of a state 
university "can validly impose a wide variety of regulations." 
Si£l~~~hi F!Eternity v. Regents of the University of Colorado, 258 
F. Supp. 515 (1966), at 526. In that case, a social fraternity was 
placed on probation, with loss of rushing and pledging privileges, 
because the national fraternity with which it was affiliat.ed had 
suspended a Chapter on a different campus for pledging a Negro student. 
The Court in the Siqrna Chi case, supra, upheld the action of the 
Regents of the University of Colorado in placing the local Chapter of 
the fraternity on probation. 

The Court stressed the point that the interest of the Regents 
that was being advanced was not invalid and stated, at page 527: 

"Indeed, the Supreme Court of the United 
States has in recent years recognized the impor
tance of elimination of racial discrimination in 
educational institutions." 

Based upon the lines of authority represented by ?_v~a~t~. 
sup:ca, c.nd Sigma Chi, supra, it seems clear that the gove:t·ning nody 
of a state university has a valid and continuing interest in the is
sues of housing facilities for stu.dents and non-discr:imination •.vith 
respect to students. It follows that the Board of Trustees of The 
Ohio State University, under its specific rule-making au.thority 
(Sectio!l 3335.08, Revised Code), has the power and authority to adopt 
and promulgate rules advancing its interest in these issues, with 
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accompanying sanctions to be imposed against 5tudents who do not abide 
by such rules. See also, in this respect only, State, ex rel. Wea•Jer 
v. Board of Trustees of Ohio State University, 126 Ohio St. 290 (1933). 

Having arrived at the conclusion tha·:: it is within the au
thority of the Board to enact rules to advance the Board's substan
tial interes~ in housing facilities and non-discrimination and in 
order to answer your question, i.e., "authority to adopt the~ 
closed" Rules (See Appenclix), it is necessary t:o determine the tests 
to be applied. The weaver case, ~· referred to rules which are 
"reason2ble" and "not arbitrary." The Court in the Siqma Chi case, 
supra, refers to action which is not "an excessive use of power." 
Perhaps the most explicit statement of the test wils made by the Court 
in the Pyeatte case, supra, at page 415: 

"If there is any state of facts which 
tends to support the regulato:r:y measures and 
such measures are not clearly un~easonable or 
arbitrary, then th0. * * * regulation will be 
u_!Jheld as being constitutional." 

The answer tc your question, based upo!l the foregoing, lies 
in the application of the above tests to the proposed rules. If the 
Board of Trustees determines that the proposed rules -.,.,ill advance the 
interests of the Board in housing facilities and non-discrimination 
t·lith respect to students at the University anc'!, in view of the degree 
of gravity and extent of the problem based upon their factual knowl
edge or factual knowledge available to them, determines that the 
proposed rules are reasonable and not arbitrary in dealing with the 
problem, then the Board has the requisite authority to adopt the 
proposed rules (as set out in the Appendix). 

Although you huve not asked my opinio;;-, regarding the appli
cation of the proposed rules, I feel compelled to add a caveat in 
respect to the application at tltis point. The proposed rules, with 
respect to its application to students provides only that (See 
55.02. f., Appendix): 

"Any charge that a student has violated 
this rule shall be subject to a hearing, in conform
ity with due process, by the appropriate tribunal 
charged with the adjudication of violations of Uni
versity rules." 

The most recent and governing court decisions on the rights 
of students whose right to remain in school is questioned have rec
ognized the applicability of constitutional due process. The lead
ing case in this area is St. John Dixon, et al. v. Alabama State Board 
of Education, et al., 294 F. 2d, 150 (1961). Since it is now rec
ognized that students are entitled to the constitutional guarantee of 
due process, and since the above quoted portion of the proposed rules 
do not ~pecify the steps necessary to protect that substantial 
guar<:mtee, tl·te Doard of Trustees should cons.i.der the procedures '.:o 
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be followed to insure that this fundamental right of students guar
anteed by both the United States and Ohio Constitutions is adequately 
protected. 

The rules appear to me to be extremely broad. certainly the 
proposed rules are so much broader than the problem they seek to cure 
that I foresee difficulties in administration. These difficulties 
may lead to disappointment of the proponents of the rules when they 
later evaluate its results as opposed to their expectations. 

The answer to your second question regar~ing whether or not 
the proposed rules are within the parameters of existing State and 
Feueral l..1ws presents a paradox in the present state of the law. 
Section 55.02. (a)(l) of the proposed rules (See Appendix) reads as 
follows: 

"No student shall become a resident of 
any premises (whether registered or unregistered 
with the University) which is on the discrimin
atory housing lis·t, as defined in sub:>e!ction d. 
This section shall not apply to students living 
with their parents." 

Section 4112.01, Revised Code, which is part of the Ohio Civil 
Rights Act, provides in pertinent part as follows: 

... * * * * * * * * 

"(J) 'Housing accommodations' includes any 
building or structure or portion thereof which is 
used or occupied or is intended, 2rranged, or 
designed to be used or occupied a:3 the home resi
dence or sleeping place of one or more individuals, 
groups, or families whether or not living inde
pendently of each other; and any vacant land of
fered for sale or leased for commercial housing. 

"(K) 'Commercial housing' means housing 
ac.x,<rE1cdations held or offered for sale or re~t 
by a real estate broker, salesman, or agent, or 
by any other person pursuant to authorization of 
the owner, by tl:e owner himself, or by legal rep
resentatives, but does not include any personal 
residence offered for sale or ren·t by the owner 
or by his broker, salesman, agent, or employee. 

"(L) 'Personal residence' means a building 
or structure containing living quarters occupied 
or intended to be occupied by no more than two 
individuals, two groups, or two families living 
independently of each other and occupied by the 
owner thereof as a bona fide residence for him
self and any members of his family forming his 
household. If a personal residence is vacated by 
the ovmer it shall continue to be considered 
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owner-occupied until occupied by someone other 
than the o11mer or until sold by the owner, which
ever occurG first. 

"* * * * * * * * ... 

Opln. 69-042 

Title 42, United States Code, Section 3603, which is part of 
the Federal Civil Rights Act of 1968, provides in pertinent part as 
follows: 

... * * * * * * * * 

"(b) Nothing in section 3604 of this title 
(other than subsection (c) shall apply to -

" ( 1) any sin<Jle-fa;uily house sold or rented 
by an owner: Provided, That such private in
dividual owner does not own more than three such 
single-family houses at any one time: Provided 
further, That in the case of the sale of any such 
single-family house by a private individual owner 
not residing in such house at the time of such 
sale or who was not the most recent resident of 
such house prior to such sale, the exemption 
granted by this subsection shall apply only with 
respect to one such sale within any twenty-four 
mvnth veriod: Provided further, That such bona 
fide private individual owner does not own any 
interest in, or is there owned or reserved on his 
behalf, under any express or voluntary agreement, 
title to or any right to all or a portion of the 
proceeds from the sale or rental of, more than 
three such single-family houses at any one time: 
Provided further, That after December 31, 1969, 
the sale or. rental of any such single-family 
house shall be excepted from the application of 
this sub-chapter only if such house is sold or 
rented (A) without the use in any manner of the 
sales or rental facilities or the sales or 
r.::ntal ~~rvices of any real estate broker, agen·t, 
or salesman, or of such facilities or services 
of any person in the business of selling or rent
ing dwellings, or of any crn;Jloyee or agent of 
any such broker, agent, salesman, or person and 
(B) without the publication, posting or mailing, 
after notice, of any advertisement or written 
notice in violation of section 3604 (c) of this 
title; but nothing in this proviso shall prohibit 
the use of attorneys, escrow agents, abstractors, 
title companies, and other such professional as
sistance as necessary to perfect or transfer the 
title, or 

" ( 2) rooms or uni·ts in dv1ellings containing 
living quarters occupied or intended to be occu-
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pied by no more than four families living inde
pendently of each other, if the owner actually 
maintains and occupies one of such living quarters 
as his residence. 

"(c) For the purposes of subsection (b) of 
this section, a person shall be deemed to be in 
th"' husiness of selling or renting dwellings if -

" ( 1) he has, within the preceding twelve 
months, participated as principal in three or more 
transactions involving the sale or rental of any 
dwelling or any interest therein, or 

"(2) he has, within the preceding twelve 
months, participated as agent, other than in the 
sale of his own personal residence in providing 
sales or rent~l facilities or sales or rental serv
ices in two or more transactions involving the sale 
or rental of any dwelling or any interest therein, or 

"(3) he is the owner of any dwelling designed 
or intended for occupancy by, or occupied by, five 
or more families." 

2-82 

It should be noted that the word "family," as used in the fore
going Federal statute, is defined by Section 3602(c) thereof to in
clude a single individual. 

As is evi~ent, both the Federal and State statutes relating 
to fair housing exempt certain partially owner-occupied premises from 
their respective operations under stated conditions. The proposed 
rule, in effect, does not, and in that sense is outside the parameters 
of the statutes in question. 

In 1968, however, the Supreme Court of the United States 
decided the case of Jones v. ~er Co., 392 u.s. 409; 20 L. Ed. 2d, 
1189. The case arose as a result of th~ refusal of the Mayer Co. to 
sell a horne to petitioner Jones for the sole reason that petitioner 
Jones was a Negro. The Court, in deciding in favor of petitioner 
Jones, grounded its decision on an 1866 statute, 42 U.S.C., Sec. 1982, 
which reads as follows: 

"All citizens of the United States shall 
have th~ same right, in every State and Terri
tory, as is enjoyed by white citizens thereof 
to inherit, purchase, lease, sell, hold, a:r.d 
convey real and personal property." 

(Emphasis supplied) 

The Court went to great lengths to point out that Section 1982, 
supra, was not a comprehensive "open housing" law and distinguished 
its operation from the recently enacted Civil Rights Act of 1968, 
supra, on the grounds that Section 1982, supra, dealt only with racial 
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discrimination and not with discrimination on the grounds of religion 
or national origin. In addition, the Court pointed out that it did 
not deal "specificully" with discrimination in connection ·.vith the 
sale or rental of a dwelling. The Court did hold, however, at 20 
L. Ed. 2d, 1192, as follows: 

"We hold that §1982 bars all racial dis
crimination, private as well as public, in th;::! 
sale or rental of property, and that the statute, 
thus construed, is a valid exercise of the power 
of Congress to enforce the Thirteenth Amendment." 

(Emphasis by the Court) 

Thus the paradox in answer to your second question. The 
proposed rule is beyond the parameters of Federal and State laws in
sofar as it treats discrimination on the basis of religion or national 
origin regarding certain owne~-occupied dwellings, but within the 
parameters of Federal (and necessarily State) law insofar as it treats 
discrimination on the basis of race. 

In addition to the paradox raised by your seccnd question, I 
have serious concern over the application of the proposed rule to 
homeowners in the University area who are subject to it.s application. 
These citizens, like the studen·ts, are entitled to the full measure 
of protection of the constitutional guarantees of due process. The 
proposed rules contemplate charges brought by University officials 
or students to be investigated by the Special Assistant for Student , 
Affairs, using student investigators, with charges, if any, being 
brought before a Panel consisting of six faculty members and five 
students. (See 55.03. and 55.04. Appendix). 

It may be that such a procedure <:~nd such a Panel will not 
result in the protection of the fundamental rights of a honeowner 
against: ' . .vhom a complaint is lodged. No court has directly ruled on 
the issue with respect to a rule such as that proposed, however. I 
am constrained to point out that the State of Ohio, through its 
legislative branch, has established a Civil Rights CorrJ"3iss.i.on (Sec
tion 4112.03, Revised Code), with more than ample power and authority 
to carry out the investiqative and hearing functions contemplated 
by the rules. There is little question as to protection of consti
tutionally guaranteed rights of individual" in the operation of the 
Commission. It is objective and not directly related to the Uni
versity in its operation. The Commission and its operation have al
ready been recognized as constitutional, at least sub silentio, by 
the courts of this State. See §egner v. G~aham, 1 Ohio App. 2d, 422 
(1964). Finally, the orders of the Commission are, by law, subject 
to judicial review. Section 4112.06, Revised Code. 

The lengths to ~trhich the State has gone to foster non
discrimination, ~trhile protecting the rights of all citizens, and the 
machinery established for accomplishing those aims should be con
sidered by the Board before adopting the proposed rules, at least 
with respect to the methods established by such rules for investigat
ing and hearing complaints. As previously stated, the rights of the 
individual homeowners subject to the proposed rules are no less im
portant than those of the students at the University. 
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Your third question refers to the authority of the Board of 
Trustees to "supplement the authority given in the Ohio Civil Rights 
Act." The only "authority given" in the Ohio Civil Rights Act 
(Sec~ions 4112.01 to 4112.99, Revised Code,) is given to the Ohio 
Civil Rights Commission (Sections 4112.04, et seg., Revised Code,) 
with respect to enforcing the Act, and to common pleas courts. (Sec
tion 4112.06, Revised Code,) with respect to judicial review of orders 
of the Commission. Since no authority is given to the Board of Trus
tees of The Ohio State University, as such, under the Ohio Civil Rights 
Act, it follows that the Board has no authority to "supplement the 
authority given," In addition, any such supplementation would be 
a matter for the General Assembly, in whom the legislative power of 
the St~t~ of Ohio is vested. Article II, Section 1, Constitution 
of Ohio. 

Accordingly, it is my opinion and you are hereby advised: 

1. The Board of Trustees of The Ohio State University has the 
requisite authority to adopt the proposed Rules for the University 
Faculty -- 55.00. Open Housing, a copy of which is attached to this 
Opinion as an Appendix, upon a determination by the Board that such 
rules reasonably and not arbitrarily advance the Board's valid in
terests in housing facilities and non-discrimination with respect to 
the students at the University. 

2. The proposed rules are outside the legal parameters of State 
and Federal laws with respect to certain owner~occupied dwellings 
insofar as the proposed rules treat discrimination based on religion 
or national origin, bui: within such parameters insofar as they treat 
discrimination based on race. 

3. The Board of Trustees of The Ohio State University, as such, 
does not have authority to supplement authority given in the Ohio 
Civil Rights Act. 

APPENDIX 

Rules for the University Faculty 

The Faculty Council on f>1arch 11, 1969, approved the following 
proposed new section to the Rules for the University Faculty--55.00. 
Open Housing, upon the recommendation of the Committee on Rules. 
These rules will be included in the reprinted copy of the Rules for 
the University Faculty upon approval by the Board of Trustees. 

55.00. Open Housing 

55.01. The Open Housing Policy. 

It is the policy of The Ohio State University that rental 
housing be available to all of the University's students on equal 
terms without regard to race, religion, color, or national origin. 
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55.02. The Open Housing Rule. 

a. (1) No student shall become a resident of any premises 
(whether registered or unregistered with the 
University) which is on the discriminatory housing 
list, as defined in subsection d. This section 
shall not apply to students living \oJi th their 
parents. 

(2) Upon a finding by the appropriate tribunal that a 
student has violated this subsection, with 
knowledge that the premises are on the discrimina
tory housing list, he shall be liable to recorded 
probation or suspension. 

b. (1) If a student becomes a resident of any premises 
{whether registered or unregistered with the 
University) which is on the discriminatory housing 
list without knowledge of that fact he shall not 
continue his residence therein for more than 
thirty days after he received notice to vacate 
from the Office of the Vice President for Student 
Affairs unless he is bound by a lease for a longer 
time, in which case he shall not continue his 
residence therein beyond the term required by such 
lease. The prohibition of this subsection does not 
apply to a student who resides in the premises at 
the time of the finding of discrimination, and who 
remains in the same unit. 

(2) Upon a finding by the approp:ciate t:ci:btmal ·that a 
student has violated this subsection, he shall be 
liable to recorded probation or suspension. 

c. (1) No student shall enter into any arrangement to 
become a resident of any premises (whether registered 
or unregistered with the University) which is on 
the discriminatory housing list. 

(2) Upon a finding by the appropriate tribunal that a 
student has violated this subsection, with 
knowledge that the premises are on the discriminatory 
housing list, he shall be liable to recorded 
probation or suspension. 

d. The discriminatory housing list shall consist of those 
premises which the Open Housing Panel has ordered to 
be placed on such list for the periods prescribed 
pursuant to Rule 55.06. 

e. A student is a person who is registered for course 
credit toward a University degree or who is seeking 
housing in preparation for registration and candidacy. 

f. Any charge that a student has violated this rule shall 
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be subject to a hearing, in conformity with due process, 
by the appropriate tribunal charged with the adjudication 
of violations of University rules. 

55.03. The Open Housing Panel. 

The Open Housing Panel shall consist of: 

Six faculty members selected by vote of the Faculty 
Cou:-.cil, Lit l3ast one of whom shall be a rnember of the 
Faculty Council~ 

Three undergraduate student members selected by vote of 
the Student Assembly~ 

One graduate student member selected by vote of the 
Council of Graduate Students~ 

One professional student member selected by vote of the 
Professional College Council. 

Faculty members of the Open Housing Panel shall be designated 
for a tcr:n of two years. The initial Panel ~hall decide by lot: 
which three faculty members shall serve for a one-year term so that 
three positions will become vacant each year. Student members of 
the Panel shall serve for a term of one year. Faculty and student 
members may serve successive terms. 

Vacancies shall be filled in the same manner that the position 
which has become vacant was filled~ those appointed to fill vacancies 
shall serve out the term of the member they are replacing. 

The Open Housing Panel shall elect its own chairman and such 
other officers as the members deem appropriate. The Panel shall 
keep a record of each case consisting of a brief description of the 
facts, the de<eision (including any concurring or dissenting opinicn), 
and the vote of each member. These case records shall be filed with 
the Vice President for Student Affairs, who shall maintain them, 
and make them available to the Panel, parties, anli the public at 
reasonable times in accordance with a published schedule. 

The Open Housing Panel shall adopt its own rules of 
procedure not inconsistent with these provisions. 

55.04. Complaints. 

a. Any student, the Vice President for Student Affairs, or 
the Directo:c of Housing may lodge a complaint that an 
owner, landlord or the authorized agent of either has 
discriminated in the rental of housing to students on the 
grounds of race, religion, color or national origin 
wit:h the Office of the Special Assistant for Student 
Affairs within six months of the alleged act of 
discrimination. 
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b. The complaint shall contain a statement of the acts 
alleged to constitute the discrimination. 

c. The Special Assistant shall use student investigators 
for the purpose of determining whether owners, landlords, 
or their authorized agents discriminate on the grounds 
of race, religion, color, or national origin in the 
rental of housing. 

:JS.GS. 'i'he Hearing. 

a. Upon receipt of a complaint, the Special Assistant shall: 

(1) Request the Open Housing Panel to convene a public 
hearing to determine whether the named owner, 
landlord, or tin agent of either, discriminated 
against the University's students in the rental of 
housing on the basis of race, religion, color, or 
national origin. 

(2) .Serve by registered mail upon the landlord, owner, 
or authorized agent in charge of the premises a 
copy of the complaint and of 1:his rule. 

b. The Special Assistant or the complainant may present 
evidence r.~ateriu.l to a determinu.tion of the ch;::,:::-gc•s and 
cross-examine witnesses, with or without the aid of 
counsel, at a hearing convened for the purpose by the 
Panel. 

c. The Open Housing Panel shall, on the written request of 
the Special Assistant, conduct a public hearing no 
earlier than ten days after the making of the complaint 
and its notice of hearing to the Special Assistant, the 
complainant, and the party charged with discrimination, 
who shall be advised of his right to appear,to br> 
represented by counsel, to present witnesses, and to 
cross-examine witnesses who testify. 

55.06. Findings. 

After considering only the evidence admitted at the hearing, 
the Open Housing Panel shall determine whether the owner, landlord, 
or the authorized agent of either of them has refused to rent on equal 
terms without regard to race, religion, color, or national origin to 
all of the University's students. A refusal to rent shall include 
thc..~:;e ~~i tuationc where the owner, landlord, or au-thorized ag13nt. 
refuses to rent premises to a student who is gathering evidence to 
determine whether the owner, landlord, or authorized agent discrim
inates within the meaning of this rule. 

If the Open Housing Panel finds by a preponderance of the 
evidence thu.t there has been such a discriminatory refusal to rent, 
it shall enter a determination that the premises be placed on the 
discriminatory housing list. 
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Any premises placed on the discriminatory housing list shall 
remain on the list for the period prescribed by the Open Housing 
Panel, but it shall not be less than one year nor more than three 
ycnrs. However, in extreme circumstances, the Panel may prescribe 
a period of less than one year provided that its reasons are 
included in the record provided for in Rule 55.03. No premises 
shall be removed from the discriminatory housing list until: 
(a) the period prescribed by the Open Housing Panel has ended, 
(b) a written pledge of compliance with this rule has been received 
from the landlord or ovmer of the premises, and (c) with reference 
to premises which are rented through an agent, (i) the owner or 
landlord has given the agent written instructions to comply with 
this rule, (ii) has submitted a copy of said instructions to the 
Open Housing Panel, (iii) has received the Open Housing Panel's 
approval of such instructions, and (iv) has pledged in writing to 
give such approved written instructions to all future agents. 

If the Panel finds that the landlord or owner has breached 
a pledge previously given under this section the premises shall be 
placed on the discriminatory housing list for a period of not less 
than three years. 

55.07. The Discriminatory Housing List. 

The Vice President for Student Affairs, upon receipt of a 
decision of discrimination by the Open Housing Panel shall pla~e the 
premises wherein the discrimination took place on the discriminatory 
housing list. He shall also notify the owner or landlord of the 
premises that none of the University's students will be permitted 
to become residents of or make any arrangement to become a 
resident of the building for the period of time determined by the 
Open Housing Panel. 

Any owner or landlord, or authorized agent who knowingly rents 
or enters into any arrangement to rent housing to a student in 
premises \oJhich he has been notified are on the discriminatory housing 
list shall, after a hearing establishing this fact, have the term 
of listing extended for three additional years. A complaint of 
violation of this section shall be processed in accordance with 
Rules 55.04. and 55.05. 

55.08. Notice. 

The discriminatory housing list, divided by geographical 
area, shall be published periodically in the Lantern, and shall be 
included in the registration materials of every student together 
v1ith a copy of this rule. 

A copy of this rule shall be conspicuously published in a 
newspaper of general circulation at least five times during the 
month preceding the commencement of each quarter. A copy of this 
rule shall also be sent or delivered to each landlord who is known 
to the University to have student tenants in Franklin Cot:nty. 

The Lantern shall not accept or print any a.dvertisement for 
rental of any building on the discriminatory housing list. 
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OPINION NO. 69-043 

Syllabus: 

A municipal police officer can not execute a search warrant 
outside the boundaries of his municipality because such an act 
can not be authorized by the legislative body of a munic:tpality, 
within its power of local self-government, and has not been au
thorized by state statute. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: Paul W. Brown, Attorney General, May 7, 1969 

I have before me your request for my opinion which 
asks whether or not a municipal police department officer 
can execute a search warrant outside the corporation limits 
of his municipality. 

Section 3, Article XVIII, Ohio Constitution, reads: 

"Municipalities shall have authority 
to exercise all powers of local self gov
ern~ent and to adopt and enforce within 
their limits such local, police, sanitary 
and other similar regulations, as are not 
in conflict with general laws." 

The powers and duties of a municipal police officer 
are defined in Section 737.11, Revised Code, which reads: 

"The police force of a municipal cor
poration shall preserve the peace, protect 
persons and property, and obey and enforce 
all ordinances of the legislative authority 
thereof, and all criminal laws of the state 
and the United States. The fire department 
shall protect the lives and property of the 
people in case of fire. Both the police and 
fire departments shall perform such other 
duties as are provided by ordinance. The 
police and fire departments in every city 
shall be maintained under the civil service 
system. 11 

Although Section 737.11, supra, does not restrict the 
municipal police officer to the municipality itself in the 
performance of his duties, interpretation of the phrase 
"p01vers of local self-government" in Section 3, Article 
XVIII, supra, may dictate that such a restriction be im
posed. 

In State, ex rel. Canada v. Phillips, 168 Ohio St. 191 
(1958), th~ seventh syllabus reads in part: 

'~here a municipality establishes and 
operates a police department, it may do so 
as an exercise of the powers of local self-
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government conferred upon it by sections 3 
and 7 of Article XVIII of the Constitution; 

"* * * * * * * * *" 
In Beachwood v. Board of Elections, 167 Ohio St. 369 

(1958), the first syllabus stated: 

"The power of local self-government 
granted to municipalities by Article XVIII 
of the Ohio Constitution relates solely to 
the government and administration of the 
internal affairs of the municipality, and, 
in the absence of a statute conferring a 
broader power, municipal legislation must 
be _£_q_nf_ined to that area. 11 tEmphasis added) 

A municipality, which can not legislate outside muni
cipal boundaries by its own authority, similarly, can not 
empower its policeofficers to act outside the same muni
cipal boundaries. One of my predecessors, when consid
ering the question of whether a municipal policeman would 
be eligible for disability benefits for injuries sustained 
outside the municipality, noted in Opinion No. 50, Opinions 
of the Attorney General for 1959, at page 27: 

"Generally, the responsibility of a 
police department does not extend beyond 
the corporate limits of the municipality 
which supports it." 

Several exceptions to this general rule are then men
tioned by my predecessor, but I believe authority for any 
exception would have to be derived from the state itself. 
It is well established that a municipal police officer is 
an officer of the state, appointed under authority given 
by the state. State, ex rel. Speller v. Painesville, 13 
o.c.c. (N.S,) 577 (1910), aff'd, 85 Ohio st. 483 (1912); 
De Romedis v, Yorkville, 21 O,N.P. (N,S}340 (1918), 

Thus, a special state statute could conceivably vest 
municipal police with such extra-territorial power, Sec
tion 2935.02, Revised Code, permits a municipal police of
ficer holding a warrant for the arrest of an accused person 
to pursue and arrest the accused individual in any county, 
which is one of the exceptional situations described by my 
predecessor in Opinion No, 50, supra. I can not find statu
tory authority, express or implied, for any territorial en
largement of a municipal police officer's power to execute 
a search Narrant outside the municipality. 

Therefore, it is my opinion and you are advised that a 
municipal police officer can not execute a search warrant 
outside the boundaries of his municipality because such an 
act can not be authorized by the legislative body of a mu
nicipality, within its power of local self-government, and 
hasnot been authorized by state statute. 
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OPINION NO. 69-045 

Syllabus: 

1. It is necessary to have competitive bidding, pursuant 
to Section 307.86, Revised Code, before entering into a group 
health insurance contract authorized by Section 305.171, Re
vised Code, if the premium cost for such insurance is in excess 
of two thousand dollars. 

2. There is no statutory limitation on the term of a group 
health insurance contract authorized by section 305.171, Revised 
Code. 

3. Community mental health and retardation board employees 
{when such board is within a sir.gle county), county agricultural 
experiment farm employees, and county mental retardation board 
employees, are all "county en;ployees" for the purposes of Sec
tion 305.171, Revised Code. 

4. Non-teaching employees of a county school board are 
not within the scope of Section 305.171, Revised Code, as they 
may receive group health insurance pursuant to Section 3313.02, 
Revised Code. 

To: Bernard W. F:reeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, May 16, 1969 

I have before me your request for my opinion which reads in 
essence: 

"l. Is it necessary to have competitive bid
ding before entering into a contract to procure 
group insurance as provided in Section 305.171, 
Revised Code? 

"2. May· the contract be entered into for 
only one {l) year, or three (3) years, or five 
(5) years, or may it be entered into for an in
definite period? 

"3. Are employees in the following depart
ments considered County employees and within the 
scope of the statute: 

"a. Community Mental Health and Retarda
tion Program Employees. 

"b. County Agricultural Experiment Farm 
Employees. 

"c. County Mental Retardation Board 
Employees. 

"d. County School Board Non-teaching 
Employees." 
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Section 305.171, Revised Code, provides: 

"The board of county commiasioners of any 
county may procure and pay all or any part of 
the cost of group hospitalization, surgical, 
major medical, or sickness and accident insur
ance or a combination of any of the foregoing 
types of insurance or coverage for county offi
cers and employees and their immediate depend
ents, whether issued by an insurance company 
or a hospital service association duly author
ized to do business in this state." 

Section 307.86, Revised Code, provides: 

"Anything to be purchased, leased, leased 
with an option or agreement to purchase, or con
structed, including, but not limited to, any 
product, structure, construction, reconstruction, 
improvement, maintenance, repair, or service, ex
cept the services of an accountant, architect, 
attorney at law, physician, professional engineer, 
surveyor, or appraiser by or on behalf of the 
county or contracting authority, as defined in 
section 307.92 of the Revised Code, at a cost in 
excess of two thousand dollars, except as other
wise provided in section 307.02, 3501.301 
;-3501.30.1 7, 3505.13, 5543.19, 5555.71, 5713.01, 
or 6137.05,-of the Revised Code, shall be obtained 
through competitive bidding. However, competitive 
bidding is not required when: 

"(A) The board of county commissioners, by a 
unanimous vote of its members, makes a determina
tion that a real and present emergency exists and 
such determination and the reasons therefor are 
entered in the minutes of the proceedings of the 
board, when: 

"(1) The estimated cost is less than ten 
thousand dollars or 

"(2) There is actual physical disaster to 
structures; 

"(B) Such purchase consists of supplies or 
a replacement or supplemental part or parts for 
a product or equipment owned or leased by the 
county and the only source of supply for such 
supplies, part, or parts is limited to a single 
supplier; 

"(C) Such purchase is from the federal 
government, state, another county or contract
ing authority thereof, a board of education, 
township, or municipal corporation; 

"(D) Such lease is a renewal of a lease 
for electronic data processing equipment ser
vices or systems." 

(Emphasis added) 

Since group health insurance wou1::l be "purchased", as the 
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word is used in Section 307.86, supra, and does not fall within the 
enumerated exceptions to such statute, it follows that competitive 
bidding woura be necessitated, assuming the premium cost was "in 
excess of two thousand dollars". 

There is no time limitation set by statute on such a group 
health insurance contract, but insurance contracts of this type 
are generally for a one-year term and renewable automatically upon 
payment of premium after the one year elapses. 

You ask next whether certain groups of employees are "county 
employees" within the scope of' Section 305.171, supra. Employees 
of the community mental health and retardation board are hired by 
the executive director of' such board, pursuant to Section 340.04 
(E), Revised Code. The executive director is appointed by the 
aforementioned board itself', consisting of three members, two
thirds of whom are appointed by the county commissioners and one
third of whom is appointed by the director of the state depart
ment of mental hygiene, pursuant to Section 340.02, Revised Code. 
Primary responsibility for appropriating money for the salaries 
of such employees is vested with the county commissioners pursu
ant to Section 340.07, Revised Code, although the state reimburses 
the community board for appropriation in certain specialized areas. 
But primary control and remunerative responsibility for employees 
of a community mental health and retardation board remains with the 
county. From this, I can only conclude that employees of a commu
nity mental health and retardation board are "county employees", 
within the scope of Section 305.171, supra. 

Section 903.09, Revised Code, provides: 

"The board of' county commissioners of any 
county may establish an experiment f'arm within 
such county." 

FUnds are appropriated f'or such farm by means of a county
wide property tax levied by the county commissioners, pursuant to 
Section 903.12, Revised Code, and by the issuance of notes or bonds 
of the county by the county commissioners pursuant to Section 
903.13, Revised Code. The experiment farm is then purchased with 
the approval of the majority of' the county commissioners and the 
majority of the board of control of the state agricultural experi
ment station, pursuant to Section 903.14, Revised Code. Section 
903.15, Revised Code, provides: 

"The equipment of an experiment farm shall 
consist of such buildings, drains, fences, imple
ments, livestock, stock reed, and teams as shall 
be deemed necessary by the board of control of 
the Ohio agricultural experiment station at any 
time for the successful work of such farm, and 
the initial equipment shall be provided by the 
county in which the farm is established, together 
with a sufficient fund to pay the wages of the 
laborers ·required to conduct the work of such 
farm during the first season. The board of 
county commissioners shall appropriate for the 
payment of the wages of laborers employed in 
the management of such farms and f'or the purchase 
of supplies, materials, implements, livestock, stock 
reed, and teams, and for the construction of build
ings, drains, and fences necessary to the proper 
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conduct of such farms, such sums not exceeding two 
thousand dollars annually for any farm, as may be 
agreed upon between such board of county commis-
sioners and the board of control." (Emphasis added) 

Section 903.17, Revised Code, vests in the director of the 
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state agricultural experimental station the management and power 
of appointing the employees of a county experiment farm. But the 
county commissioners are still vested with the responsibilities 
of establishing and appropr~a~ing funds for such a farm. Since the 
initiative for an experiment farm and the source of farm employee 
salary payments are county oriented, I believe they are properly 
classified as "county employees" for the purposes of Section 
305 .171, supra .. 

The seven member county board of mental retardation is cre
ated pursuant to Section 5126.01, Revised Code, wh~ch provides 
that five members of such board shall be appointed by the county 
commissioners and the other two shall be the probate judge of such 
county or his delegate and one other person appointed by such pro
bate judge. Section 5126.03 (c), Revised Code, provides that a 
county board of mental retardation shall: 

"Employ such personnel and provide such 
service, facilities, transportation, and equip
ment as are necessary;" 

Section 5126.03 (D), supra, provides: 

"(D) Provide such funds as are necessary 
for the operation of training centers and work
shops. 

"Any county board of mental retardation 
may enter into a contract with another such 
board of another county or with a public or 
nonprofit agency or organization of the same 
or another county, to provide the training 
center, workshop facilities and services author
ized in section 5127.01 of the Revised Code, 
upon such terms as may be agreeable. 

"The board of county commissioners shall 
levy taxes and make appropriations sufficient 
to enable the county board of mental retarda
tion to perform its functions and duties as 
provided by this section." 

Thus, principal control of the composition of the county 
mental retardation board and responsibility for appropriating 
funds for the functioning of such board is vested in the county 
commissioners. The retardation board, in turn, appoints all 
employees, but in all its activities is subject to the rules and 
regulations, and standards of the state commissioner of mental 
hygiene, pursuant to Section 5126.03, supra. This situation is 
another instance of a board primarily county oriented and funded, 
but subject to state directives. I conclude that employees of the 
county mental retardation board are county employees within the 
scope of Section 305.171, supra. This result is tacitly assumed 
in Opinion No. 68-140, Opinions of the Attorney General for 1968, 
which considered a related question. 

The status of non-teaching employees of a county school board 
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with respect to Section 305.171, supra, need not be considered as 
such employees' group health insurance coverage is authorized by 
Section 3313.202, Revised Code, which provides: 

"The board of education of a school district 
may procure and pay all or part of the cost of 
group term life hospitalization, surgical, or 
major medical insurance, or a combination of 
any of the foregoing types of insurance or cov
erage, whether issued by an insurance company or 
a hospital service association duly licensed by 
this state, covering the teaching or nonteaching 
employees of the school district, or a combina-
tion of both, or in the case of hospitalization, 
surgical, or major medical insurance, the dependent 
children and spouses of sue!' employees; provided 
if such coverage affects only the teaching employees 
of the district such coverage shall be with the con
sent of the majority of such employees of the school 
district, or if such coverage affects only the non
teaching employees of the district such coverage 
shall be with the cnnsent of a maJor:lty of such 
employees. If such coverage is proposed to ~uver 
all the employees of a school district, both teach
ing and nonteaching employees, such coverage shall 
be with the consent of a majority of all the em
ployees of a school district. As used in this sec
tion 'teaching employees' means any person em
ployed in the public schools of this state in a 
position for which he is required to have a cer
tificate pursuant to sections 3319.22 to 3319.31, 
inclusive, of the Revised Code. 'Nonteaching em
ployees' as used in this section means any person 
employed in the public schools of the state in a 
position for which he is not required to have a 
certificate issued pursuant to sections 3319.22 
to 3319.31, inclusive, of the Revised Code." 

Therefore, it is my opinion and you are advised: 

1. It is necessary to have competitive bidding, pursuant 
to Section 307.86, Revised Code, before entering into a group 
health insurance contract authorized by Section 305.171, Re
vised Code, if the premium cost for such insurance is in ex
cess of two thousand dollars. 

2. There is no statutory limitation on the term of a group 
health insurance contract authorized by Section 305.171, Revised 
Code. 

3. Community mental health and retardation board employees 
(when such board is within a single county), county agricultural 
experiment farm employees, and county mental retardation board 
employees, are all "county employees" for the purposes of Sec
tion 305.171, Revised Code. 

4. Non-teaching employees of a county school board are not 
within the scope of Section 305.171, Revised Code, as they may 
receive group health insurance pursuant to Section 3313.02, Re
vised Code. 
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OPINION NO. 69-046 

Syllabus: 

1. A board o~ township trustees may, pursuant to Section 
505.60, Revised Code, purchase hospitalization, surgical, major 
medical or sickness and accident insurance or any combination 
thereo~ ~or township o~~icers and employees and their immediate 
dependents on a group basis only. 
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2. When a board o~ township trustees purchases group insur
ance in accordance with Section 505.60, Revised Code, the word 
"group" re~ers to the township o~~icers and employees and their 
immediate dependents. 

3. Section 505.60, Revised Code, does not authorize the 
purchase o~ life insurance by a board o~ township trustees, how
ever, the inclusion of an accidental death benefit in a sickness 
and accident policy does not make the policy one o~ life insurance. 
Further, a ~ixed monthly total disability accident indemnity, a 
~ixed monthly partial disability accident indemnity, a fixed 
monthly total disability and confinement sickness indemnity, or 
a ~ixed monthly total disability and non-con~inement sickness in
demnity are permissible sickness and accident insurance benefits 
which may be included in a plan purchased by township trustees 
pursuant to Section 505.60, Revised Code. 

4. Disability insurance covering "loss of time" due to a 
disability is authorized under the provisions o~ Section 505.60, 
Revised Code. 

To: Roger Cloud, Auditor of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, May 16, 1969 

Be~ore me is your request ~or my opinion which raises sev
eral questions concerning the construction and interpretation of 
Section 505.60, Revised Code, which provides as ~ollows: 

"The board o~ township trustees of any town
ship may procure and pay all or any part o~ the 
cost o~ group hospitalization, surgical, major 
medical, or sickness and accident insurance or a 
combination of any of the ~oregoing types of in
surance or coverage ~or township o~~icers and 
employees and their immediate dependents, whether 
issued by an insurance company or a hospital ser
vice association duly authorized to do business 
in this state." 

Your questions will be consider~d in the order set ~orth in 
the request. 

"1. I~ the township elects to purchase insur
ance under the provisions o~ the above statute, is 
the township limited to purchasing group insurance 
~or hospitalization, surgical, major medical, or 
sickness and accident insurance, or may the word 
'group' as used in section 505.60, Revised Code, 
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be interpreted to modify only the word 'hospital
ization,' so that, as for example, the sickness 
and accident policy purchased need not be a group 
sickness and accident policy?" 

()pin. 69-046 

In my opinion a township may only purchase the enumerated 
coverages or combinations thereof on a group basis. Each of the 
coverages set forth are available on a group basis or group plan. 
Group insurance is a multi-party contract involving the insurer, 
an employer or analogous person, the insured and the beneficiaries. 
(see Section 3917.01, et seq., Revised Code, relating to life in
surance and Section 3923.12, Revised Code, infra, relating to sick
ness and accident insurance.) Thus the word "group" when used to 
describe insurance has a special or significant meaning. The 
legislature is presumed to have used the word "group" in the 
technical or special sense when there is no indication that 
another meaning was intended. (See 50 0. Jur. 2d Statutes, 
p. 180, Sec. 201.) Therefore, as used in Section 505.60, supra, 
it permits a township to purchase the named coverages on a group 
basis only. 

"2. In either event, if group insurance is 
purchased by the township for the officers and 
employees of the township and their immediate 
dependents, may the group for which the insurance 
premium is paid consist of (a) only the township 
officers and employees and their immediate depend
ents, or may the group consist of (b) the Ohio 
State Association of Township Trustees and Clerks, 
or (c) any group of which the officer or employee 
of the township is a member such as the employees 
of the plant at which the officer or employee is 
also employed?" 

It appears clear that the "group" in Section 505.60, supra, 
means the township officers and employees. This is the tradi
tional employer-employee "group" as authorized, defined and pro
vided for in section 3923.12 (A) (1), Revised Code, as follows: 

"(A) Group sickness and accident insur
ance is that form of sickness and accident 
insurance covering groups of persons, with 
or without one or more of their dependents 
and members of their immediate families, and 
issued upon one of the following bases: 

"(1) Under a policy issued to an em
ployer, who shall be deemed the policyholder, 
insuring at least ten employees of such em
ployer, for the benefit of persons other than 
the employer; 

"* * * * * * * * * 
"(B) As used in this section: 

"(1) 'Employees' includes the officers, 
managers, and employees of the employer, the 
partners, if the employer is a partnership, 
the officers, managers, and employees of sub
sidiary or affiliated_corporations of a cor
poration employer, and th~ individual pro
prietors, partners, and emplvyees of indi-
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viduals and firms, the businesu of which is 
controlled by the insured employer through 
stock ownership, contract, or otherwise. 

" ( 2) 'Employer' includes any municipal or 
governmental corporation, unit, agency, or de
partment thereof, as well as private individuals, 
partnerships, and corporations." 
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It is obvious that the legislature intended to make a fringe 
benefit available to township officers and employees. Amended 
Substitute House Bill No. 586 (132 Ohio Laws, S 586), effective 
November 24, 1967, states the purpose of Section 505.60, supra, 
as follows: 

"* * * to permit boards of * * * town
ship trustees * * * to pay all or part of 
the cost of group hospitalization, surgical, 
major medical, or sickness and accident in
surance or any combination thereof for * * * 
township officers and employees * *~and 
their dependents. 

(Emphasis added) 

In the furtherance of this purpose, it is my opinion that the 
"group" must consist of a township's officers and employees. 
This interpretation provides the most direct way of accomplish
ing the legislative purpose, i.e., to make available fringe 
benefits for officers and employees. 

"3. If it is possible to purchase group 
insurance with the Ohio State Association as 
a group, in addition to the premium paid to 
the insurance company, may the township pay 
to the secretary of the county chapter of the 
association a certain sum of money as compen
sation to cover the cost of collecting and 
forwarding the premiums from the various 
townships whose officers are members of the 
county chapter of the Ohio Association of 
Township Trustees and Clerks, as well as 
postage and other related costs?" 

My answer to question two (2) above makes consideration of 
this question unnecessary. 

"4. May the policy of insurance purchased 
include an accidental death benefit, or does 
such a benefit convert the policy into a policy 
of life insurance, and if so, would this be a 
type.of insurance for which provision is not made 
under section 505.60 of the Revised Code? If it 
can be assumed that a township is not authorized 
by section 505.60, R.C., to purchase life insur
ance, may a sickness and accident policy provide 
for one or more of the following for a period of 
time limited as to each in the policy: (1) a 
fixed monthly total disability accident indemnity, 
(2) a fixed monthly partial disability accident 
indemnity, (3) a fixed monthly total disability 
and confinement sickness indemnity, (4) a fixed 
monthly total disability and non-confinement sick-
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ness indemnity. If life insurance may not be pur
chased under the terms of section 505.60 of the 
Revised Code, how is it possible to determine that 
the sickness and accident insurance policy pur
chased is not a life insurance policy with sick
ness and accident benefits?" 

Opin. 69-046 

Section 505.60, supra, does not authorize the purchase of 
life insurance. The inclusion of an accidental death benefit in 
a sickness and accident policy does not make the policy one of 
life insurance. On the contrary, Section 3923.01, Revised Code, 
provides as follows: 

"As used in sections 3923.01 to 3923.22, 
inclusive, of the Revised Code, 'policy of 
sickness and accident insurance' includes 
any policy or contract of insurance against 
loss or expense resulting from the sickness 
or-the insured, or from the bodily injury or 
death of the insured by accident, or both." 

(Emphasis added) 

Thus it is clear that a contract or provision providing a benefit 
for death by accident is sickness and accident insurance. 

The benefits enumerated in question four, namely; 

(1) a fixed monthly total disability accident indemnity, 

(2) a fixed monthly partial disability accident indemnity, 

(3) a fixed monthly total disability and confinement sickness 
indemnity, 

(4) a fixed monthly total disability and non-confinement 
sickness indemnity 

are permissible sickness and accident insurance benefits and any 
or all of them could be included or provided in a plan purchased 
by township trustees pursuant to Section 505.60, supra. 

If a policy purports to insure a life or the lives of persons 
within the group other than for accidental death, such insurance 
is life insurance. The fact that the company issuing the policy 
is a life insurance company is not controlling because many life 
companies write sickness and accident insurance. The policy pro
visions control. If you have any doubts you should contact the 
Department of Insurance which has the policy forms on file. 

"5. May disability insurance covering loss 
of income as well as hospital, medical and gap 
filler medicare coverage be purchased under the 
provisions of Section 505.60 of the Revised Code?" 

If by "loss of income" you mean loss of time due to a dis
ability, such coverage is authorized as noted in my answer to 
question four (4) above. If you mean insurance against a loss 
of income due to labor disputes, job interruption, dismissal or 
similar causes, it is my opinion that such insurance is not a 
permissible purchase under Section 505.60, supra, because there is 
no provision therefor. 
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Therefore, it is my opinion and you are hereby advised that: 

1. A board of township trustees may, pursuant to Section 
505.60, Revised Code, purchase hospitalization, surgical, major 
medical or sickness and accident insurance or any combination 
thereof for township officers and employees and their immediate 
dependents on a group basis only. 

2. When a board of township trustees purchases group insur
ance in accordance with Section 505.60, Revised Code, the word 
"group" refers to the township officers and employees and their 
immediate dependents. 

3. Section 505.60, Revised Code, does not authorize the pur
chase of life insurance by a boarct of township trustees, however, 
the inclusion of an accidental death benefit in a sickness and acci
dent policy does not make the policy one of life insurance. Fur
ther, a fixed monthly total disability accident indemnity, a fixed 
monthly partial disability accident indemnity, a fixed monthly 
total disability and confinement sickness indemnity, or a fixed 
monthly total disability and non-confinement sickness indemnity 
are permissible sickness and accident insurance benefits which 
may be included in a plan purchased by township trustees pur-
suant to Section 505.60, Revised Code. 

4. Disability insurance covering "loss of time" due to 
a disability is authorized under the provisions of Section 
505.60, Revised Code. 

OPINION NO. 69-047 

Syllabus: 

The requirements for publication of the annual financial 
report of a county are to be found in Section 319.11, Revised 
Code, rather than Section 117.06, Revised Code. 

To: Robert Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: Paul W. Brown, Attorney General, May 19, 1969 

I am in receipt of your request for my opinion relative 
to the financial report required to be prepared by a county 
auditor for the preceding fiscal year. You ask whether the 
requirements for publication of said report are to be found 
in Section 319.11, Revised Code, or Section 117.06, Revised 
Code. You point out that one of the essential differences 
is whether said report should be published in two newspapers 
in the county or one. 

Section 319.11, Revised Code, became effective in its 
present form September 18, 1961, and provides as follows: 

"The county auditor shall, on or before 
the thirty-first day of March of each year, 
prepare a financial report of the county for 
the preceeding fiscal year in such form as 
prescribed by the bureau of inspection and 
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supervision of public offices. The auditor 
shall publish such report once in two news
papers of general circulation published in 
the county, except in cases where only one 
newspaper is pub~hed in a county then only 
one publication is required, and if there are 
no newspapers in such county, then in the news
paper of an ad,joining county having the largest 
circulation in such county. 

"No county auditor shall fail or neglect 
to make or publish the report as required of 
him by this section. The prosecuting attorney 
of any such county shall prosecute any auditor 
who so neglects or refuses to make or publish 
the required report." (Emphasis added) 

Section 319.99, Revised Code, provides for a fine of 

Opin. 69-047 

not more than one hundred dollars for violation of Section 
319.11, supra. 

Section 117.06, Revised Code, became effective in its 
present form November 21, 1967, and provides as follows: 

"'A financial report of each public institu
tion or taxing district for each fiscal year 
shall be made in accordance with forms prescribed 
by the chief inspector and supervisor of public 
offices. 1 

"The report shall be certified by the 
proper officer or board and filed with the 
bureau of inspection and supervision of public 
offices within sixty days after the close of 
the fiscal year. At the time of filing of the 
report with the bureau of inspection and super
vision, the chief fiscal officer shall publish 
such report in a newspaper published in the po
litical subdivision or taxing district and if 
there is no such newspaper, then in a ne1.,rspaper 
of general circulation in the political subdivi:.. 
sion or taxing district. 

"The report shall contain the following: 

"(A) Amount of collections and receipts, 
and accounts due from each source; 

"(B) Amount of expenditures for each purpose; 

"(c) Income of each public service industry 
owned or operated by a municipal corporation and 
the cost of such ownership or operation; 

"(D) Amount of public debt of each taxing 
district, the purpose for which each item of 
such debt was created, and the provision made 
for the payment thereof. The substance of the 
report shall be published at the expense of the 
state in an annual volume of statistics, which 
shall be submitted to the governor. The auditor 

July 1969 Adv. Sheets 



Opln. 69-047 ATTORNEY GENERAL 

of state shall transmit the report to the general 
assembly at its next session," 

(Emphasis added) 

It will be noted that the reports required by both stat
utes, supra, are to be on such forms as are prescribed by the 
Bureau of Inspection and Supervision of Public Offices, The 
Bureau of Inspection and Supervision of Public Offices is an 
entity created pursuant to the provisions of Chapter 117, 
Revised Code, and has as its principal function the inspection 
and supervision of the accounts and reports of all state of
fices, as provided in said Chapter, including every state ed
ucational, benevolent, penal, and reformatory institution, 
and the offices of each taxing district or public institution 
in the state, The Auditor of State is by statute the Chief 
Inspector and Supervisor of Public Offices. Section 117.01, 
Revised Code, 

Present Section 319.11, supra, resulted from the repeal 
of former Sections 319.09 and 319,10, Revised Code, which 
latter statutes formerly established the requirements of a 
financial report to be prepared by the county auditor and es
tablished the requirements for publication of said report, 
Section 319.11, supra. as it existed prior to the incorporation 
of some of the provisions of Sections 319.09 and 319.10, supra, 
into same, contained only the provision requiring the county 
prosecutor to prosecute a county auditor who neglected or re
fused to make or publish the required report. 

The emphasized portion of present Section 117.06, supra, 
resulted from the repeal of former Section 117.19, Revised 
Code, the publication requirements of said letter statute 
being incorporated into the then existing Section 117,06 to 
form present Section 117.06, Revised Code, 

Section 117.19, Revised Code, as it existed prior to 
repeal, specifically stated in its last sentence that said 
section (and therefore the publication requirement contained 
therein) did not apply to a county auditor. 

The clear intention of the General Assembly prior to 
November 21, 1967, therefore, was to exempt the county auditor 
from the publication requirements of Chapter 117, Revised Code, 
realizing that the Auditor was subject to the requirements of 
Sections 319.09 and 319.10, Revised Code, When Section 117,19 
became, in part, present Section 117.06, supra, the punitive 
provisions of the former statute l'lere not carried over into 
the new law, nor was the exemption as to the county auditor. 

2-102 

The legislative history of the present statutes under con
·Sideration indicates a desire on the part of the General Assembly 
to combine some of the for.mer statutes for purposes of clarifi
cation. The fact that the exemption contained in former Section 
117.19, Revised Code, was not carried over into present Section 
117.06, supra, does not, in my opinion, imply that the legisla
tive intent was to place the reporting and publication obliga
tions of the county auditor under said section, which holding 
would result in a repeal of present Section 319.11, supra, 
by implication. Rather, the two statutes involved can be 
construed in pari materia, 

Section 117.06, supra~ deals with financial reports 
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from "public institutions" or "taxing districts". Research 
has failed to disclose an~ authority in Ohio for the propo
sition that a county could be considered a "public institu
tion". The statutory definition of a "taxing district" is 
contained in Section 5711.01 (E), Revised Code, and reads as 
follows: 

"'Taxing District' means, in the case 
of property assessable on the classified 
tax list and duplicate, a municipal cor
poration of the territory in a county out
side the limits of all municipal corpora
tions therein; in the case of property as
sessable on the general tax list and dupli
cate, a municipal corporation or township, 
or part thereof, in which the aggregate rate 
or taxation is unif'orm." 

It is clear that a county, as such, is not a "taxing dis
trict" within the above definition and therefore is not within 
the meaning or intent of Section 117.06, supra. 

In connection with this subject, I note two Opinions is
sued by predecessors of mine in office; Opinion No. 1758, 
Opinions of the Attorney General for 1928, and Opinion No. 
120, Opinions of the Attorney General for 1957. Both 
Opinions noted concerned themselves \'lith special statutes 
regarding annual reports vis a vis the general requirements 
of Section 117.06, Revised Code, or the General Code prede
cessor to said statute. The former Opinion held that the 
general statute controlled because of language in the special 
st:J.tute relating to publication of notices and reports by mu
nicipal corporations to the effect that publication was to be 
made in accordance l'fith said special statute "unless other
wise specifically directed by statute," the predecessor to 
Section 117.06, Revised Code, relating to financial reports 
being held to "otherv1ise direct." The latter Opinion held 
that Section 507.07, Revised Cede, relating to reports by 
township clerks, had been rendered obsolete in light of cer
tain other sections of the Code and that therefore Section 
507.07, supra, should be regarded as being repealed by impli
cation and Section 117.06, supra, should be regarded as con
trolling as far as the financial report of townships was con
cerned. Neither of these Opinions affects the rationale or 
holding of this Opinion, since it is possible to give full 
effect to Section 319.11, Revised Code, without doing violence 
to either the letter or spirit of Section 117.06, Revised Code. 

It is therefore my opinion, and you are hereby advised 
that the requirements for publication of the annual financial 
report of a county are to be found in Section 319.11, Revised 
Code, rather than Section 117.06, Revised Code. 
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OPINION NO. 69-048 

Syllabus: 

If a county proposes to purchase insurance, competitive bid
ding is required if the cost is in excess of two thousand dollars. 
(Opinion No. 69-045, Opinions of the Attorney General for 1969, 
approved and followed.) 

To: Roger Cloud, Auditor of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, May 26, 1969 

Before me is your request for my opinion concerning the neces
sity for competitive bidding when a county proposes to purchase in
surance. Section 307.86, Revised Code, provides in pertinent part 
as follows: 

"Anything to be purchased, leased, leased with an 
option or agreement to purchase, or constructed, in
cluding, but not limited ~9~~ product, structure, 
construction, reconstruction, improvement, maintenance, 
repair, or service, except the services of an account
ant, architect, attorney at law, physician, profession
al engineer, surveyor, or appraiser by or on behalf of 
the county or contracting authority, as defined in sec
tion 307.92 of the Revised Code, at a cost in excess 
of two thousand dollars, except as otherwise provided 
in section 307.02, 3501.301, 3505.13, 5543.19, 5555.71, 
5713.01, or 6137.05, of the Revised Code, shall be ob
tained through competitive bidding.>!< * * 

>:< * ~'" 
(Emphasis added.) 

Insofar as purchases of group insurance coverage pursuant to 
Section 305.171, Revised Code, are concerned, Section 307.86,supra, 
requires competitive bids if the cost is in excess of $2000.00. 
(See Opinion No. 69-045, Opinions of the Attorney General for 1969.) 

There is no reason why insurance purchases should be exempt 
from competitive bidding unless there is a specific statutory ex
emption. The exemption in Section 307.86, supra, relate to per
sonal or professional services requiring special skills or abil
ities. However, the thing or product being purchased is "insurance" 
not "professional services" and insurance purchases are not exempt. 

Therefore, it is my opinion and you are hereby advised that 
if a county proposes to purchase insurance, competitive bidding is 
required if the cost is in excess of two thousand dollars. (Opin
ion No. 69-045, Opinions of the Attorney General for 1969, approved 
and followed.) 
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OPINION NO. 69-049 

Syllabus: 

l. The county cmnmi ssioners may not authorize a county board 
of mental retardation to enter into a group healt.h insurance con
tract, since only the county commjssiollers themselves may enter 
into a group health insurance contract pursuant to Section 305.171, 
Revised Code. 

2. The county commissioners may enter into only such a group 
health insurance contract which is uniform "for all c01mt.y cmpJ oyo<>s 
in all departments pursuant to Section 305.171, Revised Code. 

To: J. Warren Bettis, Columbiana County Pros. Atty., Lisbon, Ohio 
By: Paul W. Brown, Attorney General, May 26, 1969 

I have before me your request for my opinion \vhi r.h rearls in 
pertinent part: 

"1. May the county commj ssi "ne1·s aut.horize 
the Board of Mental Retot~Rtion to enter into a 
contract with an insurance company other than 
the one now in force and applicable to other 
county employees? Or on the other hand, must 
there be a uniform policy for all county employ
ees in all departments? 

"2. In the event your answer to the first 
question is in the affirmative, may the Board of 
Mental Retardation provide for coverage of sick
ness and accident insurance as provided by Re
vised Code Section 305.171 v;hen the same type 
of coverage is not provided and paid for by the 
county commissioners for other county employees? 

"3. In the event your answer to both ques
tions 1 & 2 is in the affirmative, may the county 
auditor pay the premium for the insurance from 
the moneys collected by the county commissioners 
from the levy now in full force and effect or 
must the commissioners pay for this coverage 
from the general fund of the county?" 

Section 305.171, Revised Code, pro-Jides as follows: 

"The board of county commissioners of any 
county may procure and pay all or any part of the 
cost of ~ hospitalization, surgical, major 
medical,. or sickness and accident insurance or a 
combination of any of the foregoing types of in
surance or coverage for county officers and em
ployees and their immediate dependents, 'l'lhether 
issued by an insurance company or a hospital serv
ice association duly authorized to do business in 
this state." (Emphasis added. ) 
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Section 305.171, supra, makes it clear that only county com
missioners may enter into a contract for the purchase of group 
insurance for county employees. Since a county board of mental 
health and retardation has no statutory authority to purchase group 
health insurance, such group insurance may be purchased for employ
ees of a board of mental health and retardation by the county com
missioners only. I have recently opined that employees of a county 
mental health and retardation board are "county employees" within 
the meaning of Section 305.171, supba. Opinion No. 69-045, Opin
ions of the Attorney General for 19 9. 

The next related question is whether the county commissioners 
may enter into a group insurance contract other than the one now 
in force for the benefit of employees of a mental health and re
tardation board, or whether there must be a uniform policy for all 
county employees in all departments, pursuant to Section 305.171, 
Eupra. 

"Group insurance" is defined as the coverage of a number of 
individual persons by one comprehensive policy. Adkins v. Aetna 
Life Insurance Co., 310 W. Va. 362, 43 S.E. 2d, 372. I can con
clude o-nly that the group referred to in Section 305.171, supra, 
is the entire number of county employees. I am convinced that the 
legislature desired one uniform group health insurance policy for 
all county employees, without regard to the various health in
surance policy terms which may be negotiated by the county commis
sioners pursuant to Section 305.171, Revised Code. This result 
is dictated because of the possible iniquities which would arise 
with respect to different groups of county employees if several 
policies were purchased. Also, if more than one policy were con
tracted for by the county commissioners, there would be increased 
premium cost per person as each policy would encompass fewer 
people. 

Section 3923.12 (C) (3), Revised Code, provides: 

"(C) Each such Lsickness and accident 
insurance 7 policy shall contain in substance 
the following provisions: 

................ 'f' ........ , ... 

"(3) A provision that to the group orig
inally insured may be added from time to time 
eligible new employees or members, their de
pendents, or members of their immediate fami
lies, in accordance with the terms of the pol
icy." 

Thus, provision is made for the mandatory coverage of any 
new county employees under any policy now in force, which negates 
a possible justification for having another policy for new county 
employees. 

Since the response to your first question is in the negative, 
your second and third questions need not be considered, but I call 
your attention to Opinion No. 68-140, Opinions of the Attorney Gen
eral for 1968, which is relevant to your third question. 

Therefore, it is my opinion and you are advised that: 

l. The county commissioners may not authorize a county 
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board of mental retardation to enter into a group health in
surance contract, since only the county commissioners themselves 
may enter into a group health insurance contract pursuant to 
Section 305.171, Revised Code. 

2. The county commissioners may enter into only such a group 
health insurance contract which is uniform for all county employ
ees in all departments pursuant to Section 305.171, Revised Code. 

OPINION NO. 69-050 

Syllabus: 

County commissioners and township trustees have no authority 
to require an individual to remove hedges, fences, or trees lo
cated entirely on private property that obstruct the view at inter
sections. 

To: Neil M. Laughlin, Licking County Pros. Atty., Newark, Ohio 
By: Paul W. Brown, Attorney General, Mr.~y 27, 1969 

I have before me your request for my opinion on the following 
question: 

fil·Jhat rights other than by appropriatj.on 
proceedings does the County Commissioners or 
the Township Trustees have to require an indi
vidual to remove hedge fences, trees, etc. lo
cated on private property that obstruct the 
vie>v at intersections?" 

Your specific question relates to obstructions located on pri
vate property. However, in order to establish a frame of reference, 
a discussion of obstructions located within or along the boundaries 
of public roadways is necessary. 

Section 971.27, Revised Code, allows the cultivation of hedges 
or line fences "on the line" of public highways, together with a 
protective fence and reads as follows: 

"An owner or occupant of land bordering upon 
a public road or highway, except a street or alley 
in a municipal corporation, or through which a pub
lic road or highway passes, may set, plant, and 
cultivate a hedge or live fence on the line of such 
road or public highway, and place on the margin of 
such road a protection fence, not to occupy more 
than six feet of such margin. Such protection 
fence, when placed opposite a live fence or hedge, 
set or planted, may remain for seven years. 

"The board of township trustees may grant per
mission in writing to the owner of the hedge or live 
fence, described in this section, to continue the pro
tection fence as long as is necessary." 
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The height and width of said objects are restricted by Sec
tion 971.28, Revised Code, which states in pertinent part: 

"The owner of a hedge fence on a partition 
line, or along a public highway, shall not per
mit it to remain of a greater height or width 
than six feet, for a longer period than six 
months, or leave the cuttings from it on the 
public highway for more than ten days. 

Likewise, the planting of trees and shrubs is permitted by Section 
5529 .ll, Revised Code, subject to approval by the county e;ngirie'2r 
or township trustees. This section reads as follows: 

"The director of highways may, by a permit 
in writing, authorize the owners of property ad
.ioining inter-county and state highways, at their 
own expense, to locate and plant trees and shrubs 
along such highways, subject to his approval as 
to kind, size, and location. The county engineer 
shall have the same authority on county roads and 
the board of township trustees on township roads." 

{Emphasis added) 

It may be noted that wherever the code provides for removal 
of highway obstructions, the particular section refers to the ob
struction -as being either wholly or partially within the public 
right-of-way. Nowhere in the code is there mention of the re
moval of obstructions on private property, with the singular e:-:
ception of Section 5547.04, Revised Code, to which you referred 
in your letter. This section provides as follows: 

"The owner or occupant of lands situated 
along the highways shall remove all obstructions 
within the bounds of the highways, which have 
been placed there by them or their agents, or 
with their consent. 

"All advertising or other signs and posters 
erected, displayed, or maintained on, alcng, or 
near any public highvmy, and in such a location 
as to obstruct, at curves or intersecting roads, 
the vievr of drivers using such highway, are ob
structions, but this section has no application 
to crossing signs erected in compliance with sec
tion 4955.33 of the Revised Code, at the cross
ings of highways and railroads. 

(Emphasis added) 

Be that as it may, Opinion No. 1751, Opinions of the Attorney 
General for 1928, clearly states that the above section of the 
code relates only to posters and signs. Indeed, even where Sec
tivn 97l. 2-::, supra, has been violated, my predecessor, in Opinion 
No. 535, Opinions of the Attorney General for 1917, Volume 2, 
stated that the only remedy under that section is damages. 

It is well established that the owner of land abutting on a 
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highway possesses the same rights in a tree located within a pub
lic right-of-way as he has in the land itself, so long as the pur
pose thereof is not incompatible with the use of the right-of-way. 
Phifer v. Cox, 21 Ohio St. 248, 8 Am. Rep. 58. And the court in 
Schuerzler~ Cleveland, Medina, 2d, S.E.R.C., 25 O.C.C. (N.S.) 
401, 35 CD 292, held that where a fence, located within a public 
highway, does not interfere with public travel on the highway, one 
does not have the right to abate the nuisance unless he can show 
a peculiar injury. This is precisely the point in issue here. 

T:urufore, it is my opinion and you are hereby c,Q.•,l::.;cd t,Jiat 
county commissioners and township trustees have no authority to 
require an individual to remove hedges, fences, or trees located 
entirely on private property that obstruct the vie>.,r at inter
sections. 

OPINION NO. 69-051 

Syllabus: 

1. A probate court may not require the evidence of an I.Q. 
test or other similar test to prove mental capacity as a pre
requisite to the issuance of a marriage license. 

2. A probate court may not refuse to issue a marriage li
cense on the ground of a present inability to support a family. 

3. A probate court may not refuse to issue a marriage li
cense for the reason that there is money due for child support of 
a previous marriage. 

To: Roy H. Huffer, Jr., Pickaway County Pros. Atty., Circleville, Ohio 
By: Paul W. Brown, Attorney General, May 27, 1969 

I have before me your request for my opinion on the following 
questions: 

"1. May the Probate Court require the evidence 
of an I.Q. test or other similar test to prove mental 
capacity as a prerequisite to issuing a marriage li
cense? If so, may the court require the applicant to 
furnish the evidence? 

"2. May the court refuse to issue a marriage li
cense to persons who already have more than one child 
being supported by the government and may the court 
require evidence of some reasonable present ability 
to support under the clause, 'no legal impediment to 
their marriage'. 

"3. May the court require those persons previous
ly married to prove an arrearage for child support of 
a previous marriage as a prerequisite for a license?" 

The right to marry is a basic and sacred right long recog
nized and regulated by the laws of civilized nations. The most 
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recent decision in this area affirming this right was the U.S. 
Supreme Court landmark case of Loving v. Virginia, 388 U.S. l 
(1967), 18 L. Ed. 2d, 1010, 87 S. Ct. 1817, wherein the anti
miscegenation laws of Virginia were declared unconstitutional as 
being repugnant to the Fourteenth Amendment. This right is sub
ject to regulation by the state, but only in certain cases where 
one of the license applicants is under a "legal disability." See, 
for example, State v. Wilcox, 26 Ohio N.P. (n.s.) 343, regarding 
the prohibition against the m2.rria2;e of a jnvenile. 

The "legal disabilities" involved in your first question are 
set forth in Title 31, Revised Code, specifically in Section 
3101.06, which provides as follows: 

"No marriage license shall be granted 
when either of the applicants is a habitual 
drunkard, imbecile or insane person, is under 
the influence of an intoxicating liquor or 
narcotic drug, or is infected with syphilis 
in a form that is communicable or likely to 
become communicable." 

You have asked whether a probate court may require the evi
dence of an I.Q. test or other similar test as a prerequisite to 
the issuance of a marriage license. I believe the reply must be 
in the negative and may be answered forthrightly by referring to 
the powers of the court to issue or deny a marriage license based 
on the results of certain tests as authorized in Chapter 3101, Re
vi<:wd Code. The only examination required by the Revised Code ?.S 

a prerequisite to the issuance of a marriage license is found in 
Section 3101.05, Revised Code, which requires that a serological 
test be given to determine the existence or nonexistence of syphi
lis. Nowhere in the statutes do I find authority for any other 
type of prerequisite test. · 

I do not deny the court's jurisdiction to inquire of an in
dividual's competency to marry in a proceeding properly before 
the court; however, I must conclude that an I.Q. or other similar 
test is not contemplated by the Revised Code and may not be re
quired prior to the issuance of a marriage license. 

Regarding your second question, the term "no legal impediment 
to their marriage", found in the marriage certificate, anticipates 
only those impe1iments referred to in Section 3101.01, Revised 
Code, concerning minors and persons with a living spouse, and 
Section 3101.06, supra. 

The answer to your third question, likewise, can be answered 
by again utilizing the authority of Sections 3101.01 and 3101.06, 
supra. Obviously, the impediments listed in these tvro sections do 
not include the situation where there is money due for child sup
port of a previous marriage. 

Therefore, it is my opinion and you are hereby advised: 

l. A probate court may not require the evidence of an I.Q. 
test or other similar test to prove mental capacity as a pre
requisite to the issuance of a marriage license. 

2. A probate court may not refuse to issue a marriage li
cense on the ground of a present inability to support a family. 
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3. A probate court may not refuse to issue a marriage li
cense for the reason that there is money due for child support 
of a previous marriage. 

OPINION NO. 69-052 

Syllabus: 

1. When a re-elected County Treasurer dies more than fif
teen days before the end of his term of office, the vacancy shall 
be filled pursuant to Subsection {A) of Section 305.02, Revised 
Code. 

2. For the reason that there is no provision made in the 
law to permit an appointment to be made for the purpose of fill
ing vacancies in the office of County Treasurer spanning more 
than part of one term, the county central committee shall appoint 
someone to fill such second vacancy if it occurs because of death 
before the term began, pursuant to Subsections {A) and {B) of 
Section 305.02, Revised Code. 

To: David A. Cutright, Ross County Pros. Atty., Chillicothe, Ohio 
By: Paul W. Brown, Attorney General, May 28, 1969 

You have directed two questions to me for my opinion. They 
are as follows: 

"First, where a county treasurer is elected 
in November, 1968, and dies in April, 1969, prior 
to the cowmencement of this term on September 1, 
1969, under the provisions of subsection {B) of 
Section 305.02, Ohio Revised Code, does the county 
central committee make two appointments in such 
case, one for the period ending August 31, 1969 
{the unexpired term) and one for the period com
mencing September 1, 1969 {the beginning of the 
new term)? 

"Second, if a new county treasurer is elected 
for the unexpired term in the general elections to 
be held in November, 1970, when would his term com
mence? Would it commence on the first Monday of 
September, 1971, under the provisions of Section 
321.01, Ohio Revised Code?" 

Section 27, Article II, Constitution, provides as foJ.lows: 

"The election and appointment of all officers, 
and the filling of all vacancies, not otherwise 
provided for by this Constitution, or the Consti
tution of the United States, shall be made in such 
manner as may be directed by law; but no ap
pointing power shall be exercised by the Gen-
eral Assembly, except as prescribed in this 
Constitution; and in these cases, the vote shall 
be taken 'viva voce.'" 
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There appear to be no constitutional specifications for the 
filling of vacancies in the office of County Treasurer other than 
Section l, Article X, Constitution, which reads as follows: 

"The General Assembly shall provide by 
general law for the organization and government 
of counties and may provide by general law alter
native forms of county government.* ~' *" 

Pursuant thereto, the General Assembly has provided the only answer 
to your questions and it is complete in Section 305.02, Revised 
Code. This being a very difficult factual situation to apply the 
law, which has in this case been made and provided, we must, at 
the outset, emphasize the fact that you have a vacancy presently 
existing in the office of County Treasurer for an unexpired term 
which ends August 31, 1969. Dealing with the term of an appointee 
to the office of County Treasurer, the Constitution provides in 
Section 2, Article XVII: 

"* * ~'All vac.'mcies in other elective of
fices shall be filled for the unexpired term in 
such manner as may be prescribed by law." 

(Emphasis added.) 

On the day following, there will be another vacancy occurring. 

In the first instance you are required to invoke Subsection 
(A) of Section 305.02, Revised Code, which reads as follows: 

"(A) If a vacancy in the office of county 
commissioners, prosecuting attorney, county audi
tor, county treasurer, clerk of the court of com
mon pleas, sheriff, county recorder, county engi
neer, or coroner occurs more than forty days be
fore the next general election for state and 
county officers, a successor shall be elected 
at such election for the unexpired term unless 
:JHc:h t-,crm expires within one year immediatelv 
foTlowing the date of such general electTon:-

"In either event, the vacancy shall be 
filled as provided in this section and the ap
pointee shall hold his office until a successor 
is elected and qualified." (Emphasis added.) 

Having accomplished this act, the office has an incumbent 
until the expiration of the term as is required above. (Section 
2, Article XVII, supra.) 

On the first of September, 1969, another vacancy occurs for 
which is provided Subsection (B) of Section 305.02, Revised Code, 
which reads in pertinent part as follows: 

"* * *except that if such vacancy occurs 
because of the death, resignation, or inability 
to take office of an officer-elect whose term 
has not yet begun, an appointment to take such 
office at the beginning of the term shall be 
made by the central committee of the political 
party with which such officer-elect was affili-
ated." (Emphasis added.) 
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This last quotation makes no mention of the time to be served 
by the appointee, but Subsection (A) is in pari materia with Sub
section (B) and must be considered applicable. 

It is, therefore, my opinion, in answer to your questions, 
that: 

l. When a re-elected County Treasurer dies more than fif
teen days before the end of his term of office, the vacancy shall 
be filled pursuant to Subsection (A) of Section 305.02, Revised 
Code. 

2. For the reason that there is no provision made in the 
law to permit an appointment to be made for the purpose of fill
ing vacancies in the office of County Treasurer spanning more 
tha~ p~rt of one term, the county central committee shall appoint 
someone to fill such second vacancy if it occurs because of death 
before the term began, pursuant to Subsections (A) and (B) of 
Section 305.02, Revised Code. 

OPINION NO. 69-053 

Syllabus: 

The County Recorder may index a Notice of Cancellation of 
Articles of Incorporation in a fashion to be decided by him in 
the exercise of sound discretion, and the instrument may be re
corded in any existing record or in one established by the County 
Recorder for the express purpose of recording the Notice of Can
cellation of Articles of Incorporation. 

To: Rudolph E. Battista, Carroll County Pros. Atty., Carrollton, Ohio 
By: Paul W. Brown, Attorney General, May 28, 1969 

I have before me your request for my opinion on the follow
ing questions: 

"l. When the County Recorder receives, 
pursuant to Section 5733.20, Ohio Revised Code, 
a Notice of Cancellation of Articles of Incor
poration by the Secretary of State properly certi
fied by him, is this a recordable instrument, or 
one entitled to record in the County Recorder's 
Office? 

11 2. If this is a recordable instrument how 
should this instrument be indexed and in what 
record should the same be recorded?" 

Section 317.06, Revised Code, provides that the County Re
corder shall keep five separate sets of records: (A) a record 
of deeds; (B) a record of mortgages; (C) a record of powers of 
attorney; (D) a record of plats, and (E) a record of leases. 
This Section also provides that certain instruments shall be re
corded therein. The instrument in question is not mentioned. 

Provision is also made in various sections of the Code for 
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recording certain instruments. With respect to the corporation 
law, for example, Section 1701.80, Revised Code, pertaining to 
the adoption of a merger agreement, provides that a copy of the 
certificate evidencing said merger agreement '~ay be filed for 
record in the office of the county recorder of any county in this 
state, * * *· Such copy shall be recorded in the records of deeds.m 

The statute in question, however, i.e., Section 5733.20, 
Revised Code, does not provide for either mandatory or permissive 
recording of a Notice of Cancellation of Articles of Incorporation, 
but states merely that the Notice shall be filed. The document in 
question, therefore, is a proper one for permanent record in the 
sense "Ghat that term is used in ordinary usage as meaning a written 
memorandum of an official action which memorandum is maintained as 
evidence of the action taken. The document in question is such a 
"record" and is entitled to be treated as such by the County Re
corder quite apart from its status as constructive notice vel QQQ. 

Your second question i"elating to how should this instrument 
be indexed and in what record should the same be recorded is not 
answered by a reading of the statutes or decisional law of this 
state. There are no restrictions placed upon the County Recorder 
with respect to the filing of a document such as the one in ques
tion. 

Accordingly, it is my opinion and you are hereby advised that 
the County Recorder may index a Notice of Cancellation of Articles 
of Incorporation in a fashion to be decided by him in the exercise 
of sound discretion, and the instrument may be recorded in any 
existing record or in one established by the County Recorder for 
the express purpose of recording the Notice of Cancellation of 
Articles of Incorporation. 

OPINION NO. 69-054 

Syllabus: 

It is not necessary for a board of township trustees to ad
vertise, in accordance with Sections 5549.21 and 5575.01, Revised 
Code, for the purchase of gasoline in bulk for consumptiQn in 
township vehicles even though such purchases may exceed ~1000.00 
within the course of one year. 

To: Robert A. Jones, Clermont County Pros. Atty., Batavia, Ohio 
By: Paul W. Brown, Attorney General, June 4, 1969 

Your request for my opinion reads as follows: 

"Several of the Board of Township Trustees 
in our county have contracted with oil companies 
for the bulk purchase of gasoline in operating 
the township trucks, graders and other vehicles. 
These contracts have been entered into by solicit
ing quotations and the State Examiner's Office 
has questioned the propriety of township purchas
ing bulk gasoline in this manner, and have advised 
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some of the township clerks that it is necessary 
for them to ~urchase gasoline pursuant to Section 
5749.21 LSi£/ of the Revised Code of the State of 
Ohio and to advertise for the purchase Qf this 
gasoline if the amount is in excess of ~1000.00 
in any one year. 

"Would you please furnish us with your opin-
ion as to whether or not it is necessary for the 
Board of Township Trustees to advertise for the 
purchase of bulk gasoline to be used in the various 
township vehicles when such purchases exceed $1000.00 
with the course of one year." 

Opin. 69-054 

I assume that the statutory provision to which you intend 
to refer in your letter is Section 5549.21, Revised Code, re
lating to the purchase of machinery, materials and supplies, 
and the employment of labor, necessary in constructing, recon
structing, maintaining and repairing roads and culverts within 
a township. I further assume that you intend to use the word 
"gasoline" in your letter in the broader sense of "fuel" for 
motor vehicles, and that all the motor vehicles in question are 
used within a township for the purposes enumerated in Section 
5549.21, supra, which provides in pertinent part as follows: 

"The board of township trustees may pur
case or lease such machinery and tools as 
are necessary for use in constructing, recon
structing, maintaining and repairing roads and 
culverts within the township * * *· It may 
purchase such material and employ such labor 
as is necessary for carrying into effect this 
section, or it may authorize the purchase or 
employment of such material and labor by one 
of its number, or by the township highway 
superintendent, at a price to be fixed by 
the board. All payments on account of mach
inery, tools, material and labor shall be 
made from the township road fund. All pur
chases of materials, machinery, and tools, 
shall, where the amount involved exceeds one 
thousand dollars, be made from the lowest 
responsible bidder after advertisement as pro
vided in Section 5575.01 of the Revised Code. 
* * *" 
Section 5575.01, Revised Code, establishes the requirements 

of competitive bidding as follows: 

"In the maintenance and repair of roads 
the board of township trustees may proceed 
either by contract or force account. When 
it proceeds by contract the contract shall, 
if the amount involved exceeds one thousand 
dollars, be let by the board to the lowest 
responsible bidder after advertisement for 
bids once, not leter than two weeks prior to 
the date fixed for the letting of such con
tract, in a newspaper published in the county 
but if there is no such paper published in the 
county, then in one having general circulation 
in the township. If the amount involved is one 
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thousand dollars or less, the contract may be 
let without competitive bidding.* * * 

"Before undertaking the construction or 
reconstruction of a township road, the board 
shall cause to be made by the county engineer 
an estimate of the cost of such work, which 
estimate shall include labor, material, freight, 
fuel, hauling, use of machinery and equipment, 
and all other items of cost.* * *" 

(Emphasis added.) 

2-116 

Motor vehicle fuel might arguably fall within the meaning of 
"material", as that word is used in Section 5549.21, supra, if that 
statute were read alone. However, when it is read in conjunction 
with Section 5575.01, Revised Code, which statute not only pre
scribes the procedure for competitive bidding to be followed pursuant 
to Section 5549.21, supra, but relates generally to the same subject 
area, i.e., the maintenance and repair of roads, as Section 5549.21, 
supra, it becomes apparent that the Legislature did not intend the 
word "material" to include motor vehicle fuel. As the above excerpt 
of Section 5575.01, supra, indicates, "material" and "fuel" are 
listed separately in that statute, and I must presume that the Legis
lature imtended to treat these two enumerated categories separately, 
not only in Section 5575.01, supra, but also in Section 5549.21, 
supra. "Fuel" is not listed as one of the categories subject to 
competitive bidding pursuant to Section 5549.21, supra. 

It is, therefore, my opinion and you are hereby advised that 
it is not necessary for a board of township trustees to advertise, 
in accordance with Sections 5549.21 and 5575.01, Revised Code, for 
the purchase of gasoline in bulk for consumption in township ve
hicles even though such purchases may exceed $1000.00 within the 
course of one year. 

OPINION NO. 69-055 

Syllabus: 

l. Tax levies made under authority of Section 509.01, 
Revised Code ~township police constable}, Section 5705.06 (F), 
Revised Code township road and bridge}, Section 5573.13, 
Revised Code township road fund), and Section 5573.21, Re
vised Code (township road district fund), are to be made upon 
all the taxable property within the township, including the 
taxable property within any municipal corporations within such 
township. Such levies are subject to the ten-mill limitation 
prescribed by Section 5705.02, Revised Code. 

2. Tax levies made under authority of Section 5575.10, 
Revised Code, are to be made upon all the taxable property of 
the township outside any municipal corporation or part thereof, 
not exceeding, in the aggregate, two mills in any one year upon 
each dollar of the valuation of such property. 

To: Richard J. Wessel, Butler County Pros. Atty., Hamilton, Ohio 
By: Paul W. Brown, Attorney General, June 4, 1969 
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Your letter requesting my opinion states in part: 

"The trustees of Lemon Township in Butler 
County, Ohio, have requested that this 
office seek an opinion from your office 
regarding the interpretation of the law 
regarding taxes to be collected within the 
ten mill limitation. 

"It appears that the full inside millage 
is assessed and collected only in the Vil
lage of Monroe, which lies within Lemon 
Township. Beyond the corporate limits of 
the village, only 9.18 mills is being 
collected. 

"The trustees' specific question is: Is 
there a method whereby the trustees may 
levy all or some part of the remaining 
0.82 mills for the benefit of the township 
police, and/or the township road and bridge 
fund." 

Opln. 69-055 

Your letter refers to a levy or levies within the ten
mill limitation. Section 5705.02, Revised Code, reads: 

part: 

"The aggreg\ite amount of taxes that may 
be levied on any taxable property in any sub
division or other taxing unit shall not in any 
one year exceed ten mills on each dollar of 
tax valuation of such subdivision or other tax
ing unit, except for taxes specifically autho
rized to be levied in excess thereof. The 
limitation provided by this section shall be 
known as the 'ten-mill limitation,' and wher
ever said term is used in the Revised Code, it 
refers to and includes both the limitation 
imposed by this section and the limitation 
imposed by Section 2 of Article XII, Ohio Con
stitution." 

Section 5705.01, Revised Code, reads in pertinent 

"As used in sections 5705.01 to 5705.47, 
inclusive, of the Revised Code: 

"(A) 'Subdivision' means any county, 
municipal corporation, township, township 
police district * * * 

"(B) 'Municipal corporation' means 
all municipal corporations, including those 
which have adopted a charter under Article 
XVIII, Ohio Constitution. 

"(C) 'Taxing authority' * * * means, 
* * * in the case of a municipal corporation, 
the council or other legislative authority 
of such municipal corporation; * * * in the 
case of a township, the board of township 
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trustees; and in the case of a township police 
district, * * * the board of township trustees 
of the township in which such district is 
located. 

"* * * * * * * * * 

"(H) 'Taxing unit' means any subdivision 
or other governmental district having authority 
to levy taxes on the property in such district, 
* * * including * * * road districts * * * 

"* * * * * * * * * 

"(J) 'Tax list' and 'tax duplicate' mean 
the general tax lists and duplicates prescribed 
by sections 319.28 and 319.29 of the Revised 
Code. 

"(K) 'Property,' as applied to a tax levy, 
means taxable property listed on such general 
tax lists and duplicates." 

A village is a municipal corporation. A village, a 

township, and a township police district are each a sub-

division, and a road district is a taxing unit within the 

meaning of such terms as defined by Section ~705.01, Revised 

Code. 

Any tax authorized and levied by a subdivision or taxing 

unit must be levied uniformly upon all taxable property within 

such subdivision or taxing unit unless otherwise provided by 

law. The ten-mill limitation refers to the aggregate amount 

that may be levied by all subdivisions and taxing units col-

lectively upon the taxable property located within such sub-

divisions and taxing units. 

Assuming the facts stated in your letter, the taxable 

property located within the village which is within the town-

ship is being taxed the full ten mills. No further tax may 

be levied within the ten-mill limitation upon all the taxable 

property within a subdivision when a portion of that subdivi-

sion is already being taxed at the full ten mills. It is 

therefore necessary to consider whether the 0.82 millage may 

be levied upon the property within the township except for 
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the property lc(ated ;~i thin the village for either of the 

purposes mentioned in your question. Each of the purposes 

mentioned in your question will be con3idered separately. 

A board of township trustees is authorized to appoint 

police constables for the township but such board has no 

authority to appoint any other police officers, cf. Opinion 

No. 259, Opinions of the Attorney General for 1963. 

Section 509.01, Revised Code, reads in pertinent part: 

"* * * The board may pay each police 
constable, from the general funds of the 
township, such compensation as the board 
by resolution prescribes for the time 
actually spent in keeping the peace, pro
tecting property, and performing duties 
as a police constable. Such police con
Htable shall not be paid fees in addition 
to ~he compensation allowed by the board 
for services rendered as a police constable. 
* * *" (Emphasis added) 

Any levy for the general fund of the township must be 

made upon all of the taxable property within the township 

which would necessarily include the taxable property located 

within the village which is already being subjected to the 

full ten mills. At the prese~t time there is no additional 

mi1lage available within th2 ten-mill limitation which may 

be levied for township general fund purposes. The township 

police constable is authorized to be paid from the general 

funds of the township, but under the present circumstances 

no additional levy may be made within the ten-mill limitation 

for such purpose. 

'l'he trustees of any township may create a tovmship 

police district comprised of ell or a portion of the unin-

corporated territory of the township pursuant to Section 

505.48, Devised Code. 

Sec~ion 505.51, Revised Code, reads: 

"The board of trustees of a township 
police district may levy a tax upon all 
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of the taxable property in the township 
police district pursuant to sections 
5705.19 and 5705.25 of the Revised Code 
to defray all or a portion of expenses of 
the district in providing police protection." 

Such sections mentioned in Section 505.51, Revised Code, 

relate to levies which are outside the ten-mill limitation 

and therefore not within the scope of your question. 

Specifically, no part of the 0.82 mills can be used for 

the benefit of a township police district if such a 

district now exists or if such a township police district 

were now created pursuant to Section 505.48, Revised Code. 

Consideration will now be given to the Recond p8rt of 

your question which refers to the levy of 0.82 mills for 

the township road and bridge fund. 

part: 

Section 5705.05, Revised Code, reads in pertinent part: 

"The purpose and intent of the general 
levy for current expenses is to provide one 
general operating fund derived from taxation 
from which any expenditures for current 
expenses of any kind may be made, and the 
taxing authority of a subdivision may include 
in such levy the amounts required for carrying 
into effect any of the general or special 
powers granted by law to such subdivision, 
including the acquisition or construction of 
perminent improvements and the payment of judg
ments, but excluding the construction, recon
struction, resurfacing, or repair of roads and 
bridges in counties and townships and the pay
ment of debt charges. The power to include in 
the general levy for current expenses additional 
amounts for purposes for which a special tax is 
authorized shall not affect the right or obli
gations to levy such special tax. * * *" 

(Emphasis added) 

Section 5705.06, Revised Code, reads in pertinent 

"The following special levies are hereby 
authorized without vote of the people: 

"(F) In the case of a tow;1ship, a levy 
for the construction, reconstruction, resurfac
ing, and repair of roads and bridges, excluding 
state roads and bridges on such roads, including 
the township's proportion of the cost of the 
construction, improvement, maintenance, and 
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repair of county roads and bridges; 

"* * * * * * 
"Each such special levy shall be within 

the ten-mill limitation and shall be subject 
tv the control of the county budget commission, 
as provided by sections 5705.01 to 5705.47, 
inclusive, of the Revised Code. 

"Except for the special levies authorized 
in this section any authority granted by the 
Revised Code to levy a special tax within the 
ten-mill limitation for a current expense shall 
be construed as authority to provide for such 
expense by the general levy for current expenses." 

()pin. 69-055 

Sections 5705.05 and 5705.06, Revised Code, relate to 

levies upon all the taxable property within the township which 

necessarily must include the taxable property within the 

village. Upon the facts heretofore mentioned, there is no 

remaining unlevied millage within the ten-mill limitation 

available at the present time for an additional levy pursuant 

to Section 5705.06, Revised Code. 

Section 5573.13, Revised Code, reads in pertinent part: 

"* * * For the purpose of' providing 
by taxation a fund for the payment of the 
township's proportion of the compensation, 
damages, and costs of constructing, recon
structing, resurfacing, or improving roads 
under sections 5571.01, 5571.06, 5571.07 
5571.15, 5573.01 to 5573.15, inclusive, and 
5575.02 to 5575.09, inclusive, of the Re-
vised Code, and for the purpose of maintain
ing, repairing, or dragging any public road 
or part thereof under their jurisdiction in 
the manner provided in sections 5571.02 to 
5571.05, inclusive, 5571.08, 5571.12, 5571.13, 
and 5575.01 of the Revised Code, the board of 
trustees may levy, annually, a tax not exceed
ing three mills upon each dollar of the taxable 
property of said township. Such levy shall be 
in addition to all other levies authorized f'or 
township purposes, and subject only to the 
limitation on the combined maximum rate for 
all taxes now in force. *-~" (Emphasis added) 

Tax levies made under authority of Section 5573.13, 

Revised Code, are to be made upon all the taxable property 

of a township, including that of municipal corporations 

therein, cf. Opinion No. 207, Opinions of the Attorney 
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General for 1919. See als0 S~ction 557).07 (B) ~1), Revised 

Code. Per reasons already given, no millage is available for 

an additional levy within the ten-mill limitation pursuant 

to Section 5573.13, Revised Code. 

Section 5573.21, Revised Code: 

"The board of township trustees of a 
township in which there is located a municipal 
corporation or & part thereof, may, by resolu
tion, erect that portion of the township not 
included within the corporate limits of such 
municipal corporation into a road district, 
whenever in its opinion it is expedient and 
necessary and for the public convenience and 
welfare, for the purpose of constructing, 
reco~structing, resurfacing, or improving, 
the public roads within such district. The 
district so created shall be given an appropri
ate name by which it shall be designated. 

"After such district has been created, the 
board shall have all the powers and duties which 
it has under sections 5571.01, 5571.06, 5571.07, 
5571.15, 5573.01 to 5573.14, inclusive, and 
5575.02 to 5575.09, inclusive, of the Revised 
Code, and it shall proceed in like manner in 
the constructing, reconstructing, resurfacing, 
improving, maintaining, repairing, and dragging 
of township roads, or part thereof, in such cases 
as provided for the board in township road con
struction." 

A road district, created pursuant to Section 5573.21, 

Revised Code, does not include the territory within the 

corporate limits of a municipal corporation. However, the 

powers and duties of such road district (including the 

power to levy taxes) must be found within the sections 

specified. As hereinbefore mentioned, the power to levy 

a tax upon taxable property must include all the taxable 

property within the township, including the taxable property 

within the municipal corporation. See also Opinion No. 207, 

Opinions of the Attorney General for 1919. Under the cir

cumstances, no millage is available for an additional levy 

within the ten-mill limitation pursuant to Section 5573.21, 

Revised Code. 
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Section 5575.10, Revised Code: 

"After the annual estimate for each town
ship has been filed with the board of township 
trustees by the county engineer, such board may 
increase or reduce the amount of any items 
contained in the estimate, and at its first 
meeting after such estimate is filed the board 
shall make its levies for the purposes set 
forth in the estimate and for creating a fund 
for dragging, maintenance, and repair of roads, 
upon all the taxable property of the township 
outside of any municipal corporation or part 
thereof, not exceeding, in the aggregate, two 
mills in any one year upon each dollar of the 
valuation of such property. Such levies shall 
be in addition to all other levies authorized 
for township purposes, and subject only to the 
limitation upon the combined maximum rate for 
taxes now in force. This section does not pre
vent the expenditures of any portion of the 
regular levy of two mills for township purposes, 
but is in addition thereto. The board shall 
provide annually by taxation, under this section 
or under section 5573.13 of the Revised Code, or 
under both, an adequate fund for the maintenance 
and repair of township roads. 

"The maintenance and repair fund so 
provided shall not be less than one hundred 
dol!ars for each mile of improved township 
road and twenty dollars for each mile of un
improved township road. Such levies for main
tenance and repair purposes shall be separately 
set forth in the annual budget of the board 
presented to the budget commission, and the main
tenance and repair levies made by the board, 
pursuant to this section, shall be preferred 
levies as against any others made for township 
road purposes by the board. Should the budget 
commission of any county be unable to allow all 
of the road levies made by the board, such re
ductions as are necessary shall be first made in 
levies other than for maintenance and repair 
purposes made under this section. The fund 
2_roduced by such levies for maintenance and re
pair purposes shall not be subject to transfer, 
by order of court or otherwise, and shall be 
used solely for the maintenance and repair of 
the township roads within the township. This 
section doe::: not prevent the board from using 
any other available road funds for the main
tenance and repair of township roads." 

(Emphasis added) 

Section 5575.10, Revised Code, provides for a levy 

Opin. 69-055 

upon all property outside any municipal corporation or part 

thereof. Assuming that the other conditions exist and such 

a levy does not violate any of the limitations provided, 
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the 0.82 mills remaining within the ten-mill limitation are 

available within the territory of the township end outside 

the village for levy by the board of township trustees pur

suant to the provision of Section 5575.10, Revised Code. 

It should be noted that levies pursuant to Chapters 

5573 and 5575, Revised Code, are for road fund purposes 

which differ from levies for road and bridge purposes. 

E3~h o~ such funds is separately maintained and must be 

used only for the purpose authorized. Although your letter 

of request referred only to the road and bridge fund, the 

purposes of the road funds are sufficiently similar to also 

be given consideration with reference to the question pre

sented. 

In summary, you are advised that: 

1. Tax levies made under authority of Section 509.01, 

Revised Cod~ (township police constable), Section 5705.06 (F), 

Revised Code (township road and bridge), Section 5513.13, 

Revised Code (township road fund), and Section 5573.21, Re

vised Code (township road district fund), are to be made upon 

all the taxable property within the township, including the 

taxable property within any municipal corporations within such 

township. Such levies are subject to the ten-mill limitation 

prescribe~ by Section 5705.02, Revised Code. 

2. Tax levies made under authority of Section 5575.10, 

Revised Code, are to be made upon all the taxable pr•opert..y of 

the township outside any municipal corporation or part 

thereof, not exceeding, in the aggregate, two mills in any 

one year upoh each dollar of the valuation of such property. 
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OPINION NO. 69-056 

Syllabus: 

1. Where a private, non-profit foundation has contracted 
to build a hospital facility on foundation property, it is not 
compatible for its chairman who negotiates at arms length a 
long-term lease of the facility to a county hospital to serve 
at the same time as a member of the county hospital's board of 
trustees. 

2. It is incompatible for a physician to serve simultaneously 
as chief of staff and on the board of county hospital trustees. 

To: Richard E. Parrott, Union County Pros. Atty., Marysville, Ohio 
By: Paul W. Brown, Attorney General, June 5, 1969 

I have before me your request for my opinion in which you 
ask two questions which read as follows: 

"1. Where a private, non-profit foundation 
has contracted to build a hospital facility on 
foundation property, is it compatible for its 
chairman who negotiates at arms length a long-term 
lease of the facility to a County Hospital to serve 
at the same time as a member of the County Hospital's 
Board of Trustees? 

"2. Is it compatible for a physician to simul
taneously serve as Chief of Staff and on the Board 
of Trustees of a County Hospital?" 

Section 339.06, Revised Code, provides in part as follows: 

"The board of county hospital trustees shall, 
upon completion of construction or leasing and 
equipping of the county hospital, assume and con
tinue the operation of such hospital. The board 
of county hospital trustees shall have the entire 
management and control of the hospital, and shall 
establish such rules for its government and the 
admission of persons as are expedient. 

"The board of county hospital trustees has 
control of the property of the hospital, and all 
funds used in its operation. The board of county 
hospital trustees shall deposit all moneys received 
from the operation of the hospital or appropriated 
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for its operation by the board of county commissioners, 
or resulting from special levies submitted by the board 
of county coromissioners as provided for in section 
5705.22 of the Revised Code, to its credit in bar~s 
or trust companies designated by it, which fund shall 
be known as the hospital operating fund. Such banks 
or trust companies shall furnish security for every 
such deposit to the extent and in the manner provided 
in section 135.18 of the Revised Code, but no such 
deposit shall otherwise be subject to the provisions 
of sections 135.01 to 135.21, inclusive, of the Re
vised Code. The board of trustees shall not expend 
such funds until its budget for that calendar year 
is submitted to and approved by the board of county 
commissioners. Thereafter such funds may be dis
bursed by the board of county hospital trustees for 
the uses and purposes of such hospital, for the re
placement of necessary equipment, or for the acquiring 
of, leasing, or construction of permanent improvements 
to county hospital property, on a voucher signed by 
the administrator, provided for in this section, 
regularly approved by the board of county hospital 
trustees and signed by two members of the board of 
county hospital trustees." (Emphasis added) 

It thus appears that the board of county hospital trustees 
may negotiate a lease for a hospital facility with a non-profit 
foundation. Section 2919.08, Revised Code, reads as follows: 

"No person, holciing an office of trust or 
profit by election or appointment, or as agent, 
servant, or employee of such officer or of a 
board of such officers, shall be interested in 
a contract for the purchase of property, supplies, 
or fire insurance for the use of the county, town
ship, municipal corporation, board of education, 
or a public institution with which he is connected. 

"Whoever violates this section shall be im
prisoned not less than one nor more than ten years." 

In Opinion No. 2682, Opinions of the Attorney General for 
1958, page 694, at page 696, my predecessor held: 

"It is my opinion, therefore, that a member 
of the board of trustees of a county hospital 
holds an office of trust in a public institution, 
and under Section 2919.08, Revised Code, he is 
precluded from being interested in contracts of 
the hospital." 
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Acccrdingly, where a private, non-profit four.diltion has contracted 
to build a hospital facility on foundation property, it is not com
patible for its chairman who negotiates at arms length a long-term 
lease of the facility to a county hospital to serve at the same 
time as a member of the county hospital's board of trustees. 

Your second question relates to the compatibility of a 
physician serving simultaneously as chief of staff and on the 
board of county hospital trustees. The answer to this question 
appears to be controlled by Opinion No. 1742, Opinions of the 
Attorney General for 1958, page 93, which held: 

"T~e provisions of Section 339.06, Revised 
Code, make the office of member of the board of 
county hospital trustees incompatible with the 
position of employee in the county hospital." 

It thus appears that it is incompatible for a physician to 
serve simultaneously as chief of staff and on the board of 
county hospital trustees. 

It is, therefore, my opinion and you are hereby advised: 

1. Where a private, non-profit foundation has contracted 
to build a hospital facility on foundation property, it is not 
compatible for its chairman who negotiates at arms length a long
term lease of the facility to a county hospital to serve at the 
same time as a member cf the county hospital's bo01rd of trustees. 

2. It is incompatible for a physician to serve simultaneously 
as chief of staff and on the board of county hospital trustees. 

OPINION NO. 69-057 

Syllabus: 

A school bus driver under contract with a board of education 
is qualified to receive sick leave benefits which he has accumu
lated under Section 143.29, Revised Code, from the time he fails 
to pass the required physical examination for bus driver to the 
date of disability pension approval. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, June 9, 1969 

I have before me your request for an opinion on the follow
ing question: 

"Can a board of education pay sick leave 
provision to a bus driver from the date he was 
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denied a license renewal due to a physical dis
ability and prior to the date of disability pen
sion approval?" 

Section 143.29, Revised Code, reads in pertinent part: 

"* * *each employee of any board of educa
tion shall be entitled for each completed eighty 
hours of service to sick leave of four and six
tenths hours with pay. Employees may use sick 
leave, upon approval of the responsible admin
istrati~e officer of the employing unit, for 
absence due to illness, injury, expcsure to con
tagious disease which could be communicated to 
other employees, and to illness or death in the 
employee's immediate family. Unused sick leave 
shall be cumulative up to ninety work days, un
less more than ninety days are approved by the 
responsible administrative officer of the em
ploying unit." 

The statutory right of a non-teaching employee to receive 
sick leave pay has been confirmed by Opinion No. 67-003, Opin
ions of the Attorney General for 1967. 

2-128 

The language of Section 143.29, Revised Code, is broad enough 
to include within sick leave payments the time between denial of 
a bus driver's license due to a physical disability and the date 
of disability pension approval. A physical disability which pre
cludes a bus driver from performing his duties should be compen
sated up to the amount that the non-teaching employee has accumu
lated as sick leave pay. 

Informal Opinion No. 136, Informal Opinions of the Attorney 
General for 1963, states that when a bus driver under contract with 
a board of education fails to pass his physical examination due 
to diabetes, he is entitled to sick leave payments for the amount 
he has accumulated under Section 143.29, supra. 

Therefore, it is my opinion and you are hereby advised that 
a school bus driver under contract with a board of education is 
qualified to receive sick leave benefits which he has- accumulated 
under Section 143.29, Revised Code, from the time he fails to 
pass the required physical examination for bus driver to the date 
of disability pension approval. 

OPINION NO. 69-058 

Syllabus: 

1. The costs of prosecution, including jury fees, arising 
out of a mistrial and subsequent trial and conviction, must be 
assessed against the defendant pursuant to Section 2947.23, 
Revised Code. 

2. Where, in the subsequent trial, the defendant pleads 
"guilty" before the jury is impanelled, the fees of that jury 
may not properly be included in the costs of prosecution. 
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3. The court has no discretion in the taxing of jury fees 
in the case where a mistrial is declared resulting in a subse
quent trial and conviction. 

To: Dean E. Curl, Morrow County Pros. Atty., Mt. Gilead, Ohio 
By: Paul W. Brown, Attorney General, June 9, 1969 

I have before me your request for my opinion regarding the 
taxability of jury fees arising out of a mistrial and a subsequent 
retrial where the defendant enters a plea of "guilty" prior to the 
impanelling of the jury, and whether the court has any discretion 
in the taxing of said fees. 

Section 2947.23, Revised Code, provides as follows: 

"In all criminal cases, including viola
tions of ordinances, the judge or magistrate 
shall include in the sentence the costs of 
prosecution and render a judgment against 
the defendant for such costs. If a jury has 
been sworn at the trial of a case, the fees 
of the jurors shall be included in the costs, 
which shall be paid to the public treasury 
from which the jurors were paid." 

It is generally conceded that where a mistrial results in no 
conviction, it is as though no proceeding had ever been brought. 
A review of case law in other jurisdictions as well as in Ohio 
establishes authority to include the costs of the original trial. 
Hill v. State, 21 Ala. App. 310 (1926), 107 So. 789; United States 
v. Hoxie:-s-Alaska 210 (1920); Nicholson v. State, 24 Wyo. 347 
(19IF~l57 P. 1013. --

In Nicholson v. State, supra, the court interpreted "costs of 
prosecution" In the Wyoming S"t'atUte as commencing with the filing 
of the information and ending with final judgment in the subse
quent trial. Thus, both proceedings were considered as one entire 
case. My predecessor in Opinion No. 28, Opinions of the Attorney 
General for 1959, in interpreting Section 2949.14, Revised Code, 
recognized that a retrial is "a part of the continued judicial 
process to determine the guilt or innocence of the accused party." 
And the court in Harris v. Protection Ins. co., Wright 548, 1m
posed the costs on the defendant where he had requested a new 
trial on account of newly discovered evidence. 

Lacking Ohio authority to the contrary, I must concur with 
the Nicholson holding and the opinion of the Attorney General, 
jup a, and conclude that the costs of prosecution, including 

fees, arising out of a mistrial and subsequent trial and 
conviction4 must be assessed against the defendant pursuant to 
Section 29 7.23, supra. 

Concerning the subsequent trial where the defendant pleads 
"guilty" before the jury is impanelled, Section 2947.23, sbp}a, 
is particularly clear in requiring that the jury be sworn e ore 
their fees can be included in the "costs of prosecuti'O'ii:""" Your 
example indicated that the jury had not been sworn when the 
"guilty" plea was made. Therefore, the jury fees in that instance 
may not properly be included in the "costs of prosecution." 
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And finally, you ask whether the court has any discretion in 
the taxing of said jury fees. It appears that it does not. Sec
tion 2947.23, supra, reads in pertinent part as follows: 

"In all criminal cases, including violations 
of ordinances, the judge or magistrate shall in
clude in the sentence the costs of pros~on and 
render a judgment against the defendant for such 
costs. * * *" 

(Emphasis added) 

The word "shall" is usually given a mandatory interpretation, 
particularly where used repetitiously and unless the provision ex
pressed in its entirety indicates a contrary intent. Anderson v. 
Hancock countt Ed. of Ed., 137 Ohio St. 578, 19 Ohio Op. 344, 
31 N.E. 2d 85 ; Dennison v. Dennison, 165 Ohio St. 146, 59 Ohio 
Op. 210, 134 N.E. 2d 574; Cleveland R. Co. v. Brescia, 100 Ohio 
St. 267, 126 N.E. 51; State use of Ashland County v. Snyder, 
2 Ohio N.P. (n.s.) 261, 14 O.D. 568. 

Inasmuch as the word "shall" is repeated in the statute in 
question, and no contrary intent appearing, I must conclude that 
the court has no discretion in the taxing of jury fees in the case 
where a mistrial is declared resulting in a subsequent trial and 
conviction. 

Therefore, it is my opinion and you are hereby advised: 

1. The costs of prosecution, including jury fees, arising 
out of a mistrial and subsequent trial and conviction, must be 
assessed against the defendant pursuant to Section 2947.23, Re
vised Code. 

2. Where, in the subsequent trial, the defendant pleads 
"guilty" before the jury is impanelled, the fees of that jury 
may not properly be included in the costs of prosecution. 

3. The court has no discretion in the taxing of jury fees 
in the case where a mistrial is declared resulting in a subsequent 
trial and conviction. 

OPINION NO. 69-059 

Syllabus: 

Pursuant to Section 5715.02, Revised Code, a member of 
the County Board of Revision is not disqualified from par
ticipating in the hearing of a complaint about the assessment 
of real property for tax purposes so long as the complaint is 
not his own and so long as there is no overriding natural 
inclination to prejudge the complaint. 

To: Richard J. Rinebolt, Hancock County Pros. Atty., Findlay, Ohio 
By: Paul W. Brown, Attorney General, June 10, 1969 

I have before me your request for my opinion on a ques
tion in relation to Section 5715.02, Revised Code. 
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Section 5715.02, Revised Code~ reads as follows: 

"The county treasurer, county auditor, 
and the president of the board of county com
missioners shall constitute the county board 
of revision. Provided, that each such official 
may~ from time to time, appoint a qualified em
ployee from his office to serve on such board 
in his place and stead for the purpose of hearing 
complaints as to the value of real property and 
such other matters which may be presented to the 
board. Each appointee shall submit in writing 
to the official for whom he is acting his find
ings and recommendations with respect to the mat
ter in which he had participated; and such recom
mendations may, at the option of the appointing 
official, be adopted or modified by him when 
formally acting in the matter. 

"A majority of the county board of revi
sion shall constitute a quorum to hear and de
termine any complaint, and any vacancy shall not 
impair the right of the remaining members of such 
board to exercise all the powers thereof so long 
as a majority remains. 

"Each member of a county board of revision 
may administer oaths." 

Opln. 69-059 

You stated in your letter that approximately 3000 com
plaints in connection with the assessment of real property in 
Hancock County have recently been filed with the Hancock County 
Auditor pursuant to the following part of Section 5715.01, Re
vised Code: 

"* * * * * * * * * 
"There shall also be a board in each 

county, known as the county board of revision, 
which shall hear complaints and revise assess
ments of real property for taxation." 

You noted that the President of the Hancock County Board 
of County Commissioners, who is a member of the County Board of 
Revision, has filed complaints in connection with assessments of 
real property which he owns. You correctly assert that he could 
disqualify himself as far as his complaints are concerned. He 
should do so because he has a direct pecuniary interest in his 
own complaint. Such disqualification would not impair the right 
of the remaining members of the Board of Revision to exercise 
all of their powers. Section 5715.02, supra, states that "any 
vacancy shall not impair the right of the remaining members of 
such board to exercise all the powers thereof so long as a ma
jority remains." 

The remaining question is whether or not the President is 
also disqualified from participating in the hearings of the 
other complaints that have been filed, 

The Court in State, ex rel. Taylor v. Pinney, 13 O.D.N.P. 
210 (1902), stated that "It is a doctrine of our law, as old as 
the principles of equity, that an agent in the execution of his 
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agency, shall not be permitted to put himaelf in a position antag
onistic to his principal, An agent, by accepting the undertaking 
committed to his care, impliedly agrees that he will use his best 
endeavors to further the interest of his principal. This princi
ple of law precludes him absolutely from dealing with himself, 
either directly or indirectly. * * *This salutary principle 
of the law applies as well to public as to private agents, and 
public officials, who are the agents of the public, will not be 
permitted to put themselves in a position antagonistic to the 
public interests which are represented and which it is their 
duty to protect. * * * The self-interest of the public official 
and the public interests which will be represented must not be 
brought into conflict," 

The conflict of self-interest and public interest is clear 
in a situation in which a member of the Board of Revision would 
hear his ~complaint. The conflict between these two interests 
is, however, not as apparent where a member of the Board of 
Revision hears claims which are not his own, but which are the 
claims of other persons in his county. 

The Supreme Court of Ohio in Probasco v, Raine, 50 Ohio St. 
378, 34 N.E. 536 (1893), stated that "almost every officer in 
this state is more or less, directly or indirectly, interested 
in the result of the duties by him performed, whether minis
terial or judicial, but such interest does not disqualify him 
from performing his official duties," The Court noted that the 
defendant in that case, an auditor, "acts under oath, and good 
faith and an honest purpose in the discharge of his official 
duties are to be presumed," 

In discussing the question of the "interest" of the auditor 
in the Probasco case, supra, the Court stated at page 392 that a 
"judge who is a large taxpayer in his county or city, is not 
thereby disqualified from sitting in judgment in cases against 
his county or city* * *• The rule insisted upon in the case 
by plaintiff, as to the interest of the auditor, would disqualify 
every member of this court from sitting as a judge in the de
cision of this case," 

The case of The State, ex rel Turger v. Marshall, 123 
Ohio St. 586 (193l), bears discussion sn re£erence to the p~lem 
before us. The syllabus of that case reads as follows: 

"A judge is disqualified to preside in 
the trial of a case when his relation to the 
parties therein or to the subject matter of the 
action is such that a natural inclination to 
prejudge the case arises therefrom," 

Judge Allen stated at page 587 of this decision that "under the 
ramification of the social and business interests conceded to 
exist between the judge of the Court of Common Pleas and the de
fendants in the four actions covered by this record, any one, 
whether consciously or unconsciously, would have a natural in
clination to prejudge the several cases." 

Applying the reasoning found in the Probasco case, supra, 
to the situation at hand, it can be said that the President of 
the Hancock County Board of County Commissioners, as a member 
of the County Board of County Commissioners, as a member of the 
County Board or Revision, will have some "interest" in the re-
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sult of the decisions he makes in regard to the complaints that 
he hears. The fact that a member of the Board of Revision will 
hear claims which are somewhat similar to his own raises the is
sue of his good faith and his honesty1 but 1 as the Probasco 
Court pointed out1 good faith and an honest purpose in the dis
charge of his official duties are to be presumed since he acts 
under his oathof office. This presumption may1 however1 be over
come1 as the Turner case1 supra, seems to indicate~ if there are 
"business interests" between the parties that produce an over
riding "natural inclination to prejudge the case." 

In conclusion1 it is my opinion and you are hereby advised 
that pursuant to Section 5715.021 Revised Code1 a member of the 
County Board of Revision is not disqualified from participating 
in the hearing of a complaint about the assessment of real 
property for tax purposes so long as the complaint is not his 
own and so long as there is no overriding natural inclination to 
prejudge the complaint. 

OPINION NO. 69-061 

Syllabus: 

1, Section 4513.39, Revised Code, does not prohibit 
a peace officer who is excluded from making arrests under 
said Section from swearing out an affidavit for the issuance 
of an arrest warrant for the arrest of persons who have, in 
the presence of such peace officer, violated any of the sec
tions enumerated in Section 4513.39, Revised Code. 

2. A peace officer, other than the state highway patrol 
and sheriffs or their deputies, can not execute arrest warrants 
for violations of the sections enumerated in Section 4513.39, 
Revised Code, when such violations have not occurred within 
municipal corporations. 

To: Harry Friberg, Lucas County Pros. Atty •• Toledo, Ohio 
By: Paul W. Brown, Attorney General, June 16, 1969 

I am in receipt of your request for my opinion which reads 
in pertinent part as follows: 

"Would peace officers, other than state 
highway patrol, and sheriffs or their depu
ties, be prohibited from preparing and filing 
affidavits fc~ the issuance of arrest warrants 
for the arrest of persons who have, in the 
presence of such peace officers, violated any 
of the sections enumerated in Section 4513.39 
of the Ohio Revised Code? 

"Can such a peace officer execute such 
warrants for arrest whether issued as a re
sult of his affidavit or as a result of an 
affidavit prepared and filed by another offi
cer?" 
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Before proceeding to answer your request, I invite your 
attention to the pertinent Revised Code Sections. Section 
4513.39, Revised Code, states as follmvs: 

"The state highway patrol and sheriffs 
or their deputies shall exercise, to the ex
clusion of all other peace officers except 
within municipal corporations, the power to 
make arrests for violations, on all state 
highways, of sections 4503.11, 4503.21, 
4511.14 to 4511.16, inclusive, 4511.20 to 
4511.24, inclusive, 4511.26 to 4511.40, in
clusive, 4511.42 to 4511.48, inclusive, 
4511.58, 4511.59, 4511.62 to 4511.72, in
clusive, 4513.03 to 4513.13, inclusive, 
4513.15 to 4513.22, inclusive 4513.24 to 
4513.34, inclusive, 4549.01, 4549.04, and 
4549.07 to 4549.12, inclusive, of the Re
vised Code." 

Section 2319.02, Revised Code, defines "affidavit" as 
"a written declaration under oath, made without notice to the 
adverse party." 

Section 2935.09, Revised Code, reads as follows: 

"In all cases not provided by sections 
2935.02 to 2935.08, inclusive, of the Revised 
Code, in order to cause the arrest or prose
cution of a person charged with committing an 
offense in this state, a peace officer, or a 
private citizen having knowledge of the facts, 
shall file with the judge or clerk of a court 
of record, or with a magistrate, an affidavit 
charging the offense committed, or shall file 
such affidavit with the prosecuting attorney 
or attorney charged by law with the prose
cution of offenses in court or before such 
magistrate, for the purpose of having a com
plaint filed by such prosecuting or other au-
thorized attorney." (Emphasis added) 

Section 2935.10, Revised Code, reads in pertinent part 
as follows: 

"Upon the filing of an affidavit or com
plaint as provided by section 2935.09 of the 
Revised Code, j_f it charges the commission of 
a felony, such judge, clerk or magistrate, un
less he has reason to believe that it was not 
filed in good faith, or the claim is not meri
torious, shall forthwith issue a warrant for 
the arrest of the p.erson charged in the affi
davit, and directed to a peace officer; other
wise he shall forthwith refer the matter to 
the prosecuting attorney or other attorney 
charged by law with prosecution for investi
gation prior to the issuance of warrant. 

"If the offense charged is a misdemeanor 
or violation of a municipal ordinance, such 
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judge, clerk, or magistrate may: 

"(A) Issue a \'Tarrant f'or the arrest of 
such person, directed to any of'f'icer named in 
section 2935.03 of' the Revised Code but in cases 
of' ordinance violation only to a police of'f'icer 
or marshal or deputy marshal of' the municipal 
corporation; 

"(B) Issue summons, to be served by a 
peace of'f'icer, bailif'f', or court constable, 
commanding the person against whom the af'fi
davit or complaint Nas filed to appear f'orth
vlith, or at a fixed time in the f'uture, before 
such court or magistrate. Such summons shall 
be served in the same manner as in civil cases." 

Opln. 69-061 

The f'irst part of' your request concerns whether Section 
4513.39, Revised Code, prohibits peace officers f'rom preparing 
and filing aff'idavits for violations of the sections thereunder 
enumerated, By the def'inition of Section 2319.02, Revised Code, 
and under Section 2935.09, Revised Code, any person, whether he 
is a peace officer or a private citizen, may swear out an af'fi
davit, Pursuant to Section 2935,10, Revised Code, such aff'i
davit may be the basis of an arrest vmrrant. Thereby, the stat
utes make specific provision for a peace officer to swear out an 
af'fidavit. 

Section 4513.39, Revised Code, contains no restrictive lang
uage as to affidavits concerned \'lith violations of the enumerated 
Sections. Insofar as an affidavit may be sworn for "an offense 
in this state" and such action is not precluded under Section 
4513.39, Revised Code, the ansNer to your first question is in 
the negative, Therefore, peace officers may prepare and file 
affidavits for the issuance of arrest warrants for the arrest 
of persons who have, in the presence of such peace officers, 
violated any of' the Sections enumerated in Section 4513.39, 
Revised Code, 

In essence, your second question asks whether a peace of'fi
cer who is excluded f'rom making an arrest under Section 4513.39, 
Revised Code, may make such an arrest under power of' an arrest 
warrant. A secondary question involved is whether the peace 
of'f'icer's own aff'idavit may be the basis of' the arrest warrant 
under which he makes the arrest assuming he can execute arrest 
warrants, 

In Opinion No. 50, Opinions of' the Attorney General f'or 
1959, at page 27, concerning whether a municipal policeman 
vrould be eligible f'or disability benef'its f'or injuries sus
tained outside the municipality, one of my predecessors noted: 

"Generally, the responsibility of' a 
police department does not extend beyond 
the corporate limits of the municipality 
which supports it," 

State, ex rel. Speller v, Painesville, 13 O,C.C, {N,S,) 577 
(1910), af'f''d, 85 Ohio St. 483 (1912) and De Romedia v. Yorkville, 
21 O,N.P. (N.S,) 340 (1918), ruled that a municipal police of'f'i
cer is an officer of the state, appointed under authority given 
by the state. 
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These two factors of extent of responsibility and source of 
authority establish that extraterritorial authority must be de
rived from the state. Section 4513.39, Revised Code, does not 
grant such statutory authority. 

The statute in question expressly excludes peace officers 
other than the state highway patrol and sheriffs or their depu
ties from making certain arrests. They are precluded from 
making arrests for violations enumerated in the Section when 
the violations occur outside a municipal corporation. Your 
question would ask if such exclusion could be avoided by the 
peace officer where he is operating under an arrest warrant. 
To allow such action would be contra the express legislative 
intent. The legislative directive is that only the state high
way patrol and sheriffs or their deputies may make arrests for 
violations of the enumerated statutes which occur outside muni
cipal corporations. 

This is in holding with Opinion No. 6025, Opinions of the 
Atto1·uey General for 1955, page 650. The syllabus of that 
opinion states as follows: 

"1. A police constable designated under 
Section 509.16, Revised Code, does not have 
authority under Section 4513.39, Revised Code, 
to make arrests on state highways even though 
such officer is deputized by the sheriff of 
the county. 

"2. The position of police constable 
under Section 509.16, Revised Code, and the 
posit ion of deputy sheriff are incompatible." 

The secondary question involved in this final question 
need not be answered. Although the answer is obvious, the 
question is not reached because the peace officers in question 
can not make such arrests even under an arrest warrant. 

It is therefore my opinion and you are hereby advised that: 

1. Section 4513.39, Revised Code, does not prohibit a 
peace officer who is excluded from making arrests under said 
Section from swearing out an affidavit for the issuance of an 
arrest warrant for the arrest of persons who have, in the 
presence of such peace officer, violated any of the sections 
enumerated in Section 4513.39, Revised Code. 

2. A peace officer, other than the state highway patrol 
and sheriffs or their deputies, can not execute arrest warrants 
for violations of the sections enumerated in Section 4513.39, 
Revised Code, when such violations have not occurred within 
municipal corporations, 
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OPINION NO. 69-062 

Syllabus: 

1. A board of county commissioners is not authorized to 
enlarge a county hospital where the use thereof would be for 
other than general hospital operations. 

2. A board of county hospital trustees, acting alone, does 
not have authority to construct a hospital addition unless county 
electoral approval is first obtained pursuant to Section 339.01, 
Revised Code. 

3. Sectj_on 340.07, Revised Code, does not authorize a board 
of county commissioners to lease facilities for a community health 
and retardation center. 

To: Reynold C. Hoefflin, Greene County Pros. Atty., Xenia, Ohio 
By: Paul W. Brown, Attorney General, June 16, 1969 

I have before me your request for my opinion on the following 
questions: 

"1. Does the Greene County Board of County 
Commissioners under Section 339.01 have the power 
to enlarge Greene Memorial Hospital in an enlarge
ment program which would include facilities for 
the Greene County Board of Health and the Greene
Clinton County Community Mental Health and Re
tardation Center? 

"2. Does the Greene County Board of County 
Hospital Trustees have authority under Section 
339.03 to accomplish the same purpose as mentioned 
in Item 1, in connection with the Greene County 
Board of County Commissioners, or acting alone? 

"3. If it is possible for the above mentioned 
construction, is it appropriate for the County Com
missioners to lease the out-patient part of the 
building from the Greene County Board of County 
Hospital Trustees for the out-patient po'rtion of 
the Greene-Clinton County Community Mental Health 
and Retardation Center in view of Section 340.07 
which specifically authorizes the County Commis
sioners for the acquisition, construction, recon
struction, maintenance and operation of such a 
program but at no point therein authorizes the 
leasing of said property. 

"4. In the event said property may be leased 
to the rllental Health and Retardation Board and the 
property leased to the Greene County Public Health 
Department, is it necessary that full compensation 
for the lease be paid to the Hospital Trustees by 
the County Commissioners or may a nominal sum be 
made payable for these leases?" 
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Regarding question number one, Section 339.01, Revised Code, 
which clearly authorizes the enlargement of existing hospital 
facilities, provides as follows: 

"The board of county commissioners may pur
chase, acquire, lease, appropriate, construct, 
enlarge, improve, and rebuild a county hospital 
or hospital buildings. No money shall be ex
pended for the original purchase, appropriation, 
or construction of such hospital or buildings 
until a tax levy or bond issue therefor has 
been submitted to the electors of the county 
and approved by them. Such hospital may be 
designated as a monument to commemorate the 
services of the soldiers, sailors, marines 
and pioneers of the county." 

This section of the Revised Code places the initial responsi
bility of enlarging existing county hospital facilities with the 
board of county commissioners. You will note that this section 
does not contain a purpose clause other than that which would allow 
such a facility to be dedicated as a commemorative monument. 

The purpose for which a county hospital may be leased may be 
found in Section 339.09, Revised Code, which provides as follows: 

"When the county hospital has been fully com
pleted and sufficiently equipped for occupancy, 
in lieu of sections 339.06 to 339.08, inclusive, 
of the Revised Code, the board of county commis
sioners of any county may, upon such terms as 
are agreed upon between the board and a consti
tuted and empowered nonsectarian Ohio corpora
tion, organized for charitable purposes and not 
for profit, a majority of whose members reside 
jn the county, lease for use as a general hos
pital, the lands, the buildings, and equipment 
of any general hospital owned by said county." 

(Emphasis added) 

Pursuant to this section the board of county commissioners 
have express authority to lease a county hospital, but only "for 
use as a general hospital." I can find no authority which would 
allow the leasing of either an entire hospital, as contemplated 
by the above cited section, or an addicion thereto for a purpose 
other than as a general hospital. 

Since county officials have· only such powers and duties as 
are expressly given them by statute, the acts of such officers 
which exceed the limits of their powers are void. State~ ex rel. 
ShrivP.r v. Board of Commrs., 148 Ohio St. 277, 280 (1947 . It 
would-seem, therefore, that the construction or use of an addi
tion to a hospital for purposes other than general hospital op
erations is not authorized by the statute in question. 

For a determination of your second question I direct your 
attention to Opinion No. 330, Opinions of the Attorney General 
for 1957, wherein the then Attorney General distinguished the 
various methods of constructing or enlarging a county hospital, 
pursuant to Section 339.01, supra, and Section 339.03, as follows: 

"1. Construction may be undertaken by a 
board of county hospital trustees only when 
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funds therefor have been provided by a bond 
issue or tax levy approved by the electors of 
the county, and control of funds from those 
sources and consequently of the construction 
is vested in such board. 

"* * * 
"3. Prospects of enlargement, improve

ment, and rebuilding, funds for which are 
appropriated by the board of county commis
sioners, are under the supervision and con
trol of the board of county commissioners." 

Opin. 69-062 

The first above quoted paragraph refers to the situation 
where the "original" construction of a county hospital is submitted 
to county electors for approval pursuant to Section 339.01, supra. 
In such a case funds derived from a bond issue or tax levy are 
placed in a county hospital building fund to be expended on the 
order of the hospital trustees pursuant to Section 339.04, Revised 
Code. 

This office has ruled that Section 339.04, supra, is likewise 
applicable to the situation where an addition to an already ex
isting hospital building is to be constructed. Opinion No. 330, 
Opinions of the Attorney General for 1957. However, again the 
board of hospital trustees may act only on authority of a bond 
issue or tax levy. In either case the authority of the county 
board of hospital trustees to act on their own initiative is sub
stantially restricted inasmuch as county electoral approval is a 
prerequisite. See Opinion No. 7630, Opinions of the Attorney Gen
eral for 1957, construing the powers of a county board of hospital 
trustees under Section 339.03, Revised Code. 

The alternative method is pursued via Section 339.01, supra, 
which provides that a board of county commissioners may "enlarge, 
improve, and rebuild" existing facilities. According to Opinion 
No. 4030, Opinions of the Attorney General for 1954, the commis
sioners may act directly and without the necessary bond issue or 
tax levy. They may thus proceed on an independent basis, as dis
tinguished from the restrictions imposed on the board of county 
hospital trustees. 

In response to your specific inquiry, therefore, it appears 
that a board of county hospital trustees, acting alone, does not 
have authority to construct a hospital addition unless county 
electoral approval is first obtained pursuant to Section 339.01, 
Revised Code. 

The answer to your third question relates to a recent opin
ion issued by this office in which a similar probJem was en
countered. I determined in Opinion No. 69-02o, Opinions of the 
Attorney General for 1969, that the leasing of land for a land
fill operation is not authorized under Section 343.01, Revised 
Code. Section 340.07, Revised Code, contains similar language .in 
that money may be appropriated for the "acquisition, construction, 
reconstruction, maintenance, and operation" of mental health 
facilities. According to State, ex rel. Fisher v. Sherman, 21 
N.E. 2d 447, 135 Ohio St. 458 (1939), the Ohio interpretation of 
the word "acquire" does not anticipate a lease arrangement, but 
rather refers to the purchase of something, or to make property 
one's own. Consequently, I must conclude that Section 340.07, 
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supra, does not authorize a board of county commissioners to lease 
facilities for a community mental health and retardation center. 

This conclusion is dispositive of your fourth question. In
asmuch as a board of county commissioners is not authorized to 
lease county hospital facilities for a community mental health 
and retardation center, the issue is moot. 

Therefore, it is my opinion and you are hereby advised: 

1. A board of county commissioners is not authorized to 
enlarge a county hospital where the use thereof would be for 
other than general hospital operations. 

2. A board of county hospital trustees, acting alone, does 
not have authority to construct a hospital addition unless county 
electoral approval is first obtained pursuant to Section 339.01, 
Revised Code. 

3. Section 340.07, Revised Code, does not authorize a board 
of county commissioners to lease facilities for a community mental 
health and retardation center. 

OPINION NO. 69-064 

Syllabus: 

The municipal court is without jurisdiction of 
violations of rules and regulations of state universities and 
may neither prosecute such violations nor levy fines therefor. 

To: Ronald J. Kane, Portage County Pros. Atty., Ravenna, Ohio 
By: Paul W. Brown, Attorney General, June 18, 1969 

I have your request for my opinion concerning the 
disposition of fines collected by a municipal court for violations 
of rules and regulations prescribed by a state university. 

The criminal jurisdiction of a municipal court is set 
forth in Section 1901.20, Revised Code. This section provides 
as follows: 

"The municipal court has jurisdiction 
of the violation of any ordinance of any 
municipal corporation within its territory 
and of any misdemeanor committed within the 
limits of its territory. In all such 
prosecutions and cases, the court shall 
proceed to a final determination thereof. 
The court has jurisdiction to hear felony 
cases committed within its territory and 
to discharge, recognize, or commit the 
accused." 
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This section gives the municipal court no jurisdiction over 
violation of rules and regulations of state universities. The 
court, therefore, has no jurisdiction to prosecute such 
violations. 

It is, therefore, my op1n1on, and you are advised that 
the municipal court is without jurisdiction of violations of rules 
and regulations of state universities and may neither prosecute 
such violations nor levy fines therefor. 

OPINION NO. 69-066 

Syllabus: 

1. A village may enter into a contract with a non-profit 
water corporation whereby the corporation will supply bulk water 
to the village, to be used and distributed as the village sees 
fit, without ratification by a vote of the electors under Section 
743.24, Revised Code. 

2. A village may not enter into a contract with a non-profit 
corporation whereby the village is to supply water to the corpora
tion, if the village waterworks does not possess a surplus of 
water. 

To: Angus B. Wilson, Brown County Pros. Atty., Georgetown, Ohio 
By: Paul W. Brown, Attorney General, June 23, 1969 

I have before me your request for my opinion which in perti
nent part reads as follows: 

"May a village legislative authority, in lieu 
of Section 743.24 Revised Code of Ohio, enter into 
a binding agreement with a private non-profit cor
poration providing that said corporation will fur
nish a certain amount of water to the village, for 
its own use and the use of citizens thereof, with
out ratification by a vote of the electors of said 
village? 

"The company will furnish treated water and 
will supply the same by hooking on to the Villages' 
existing mains. The village and not the citizens 
will be metered by the company. The village will 
be required, if necessary, to furnish the company 
with the same amount of water during any given 
month, that the village purchases from said com
pany. The contract is for a period of 40 years 
and the rates charged to the village may be ad
justed at five year intervals. The villages' 
water system is subject to a first and second 
mortgage which contain no provisions prohibiting 
the purchase of water elsewhere." 
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Section 743.24, Revised Code, provides as follows: 

"A municipal corporation may contract with 
any individual or an incorporated company for 
supplying water for fire purposes, or for cis
terns, reservoirs, streets, squares, and other 
public places within its limits, or for the 
purpose of supplying the citizens of such munici
pal corporation with water for such time, and 
upon such terms as is agreed upon. Such contract 
shall not be executed or binding upon the munici
pal corporation until it has been ratified by a 
vote of the electors thereof, at a special or 
general election. The municipal corporation 
shall have the same power to protect such water 
Selpply and prevent the pollution thereof as 
though the water works were owned by such munici
pal corporation." 

2-142 

My predecessors have had occasion to consider the proper 
application of the original version of Section 743.24, Revised 
Code, (Section 3981, General Code), which is not materially dif
ferent as it pertains to the question before me. In Opinion No. 
484, Opinions of the Attorney General for 1915, page 987, my 
predecessor concluded that "a contract between a municipal cor
poration and a private corporation, whereby the latter is to fur
nish a supply of water to the former, which is to filter and dis
tribute the same is not governed by Section 3981, General Code, 
and need not be submitted to a vote of the people." In essence, 
this conclusion draws a distinction between the water supplier 
who supplies bulk "raw water" to a village and the water supplier 
who supplies treated water directly to the village citizens. It 
is the former supplier the Opinion holds who is not subject to 
the provisions of Section 3981, General Code. 

In Opinion No. 2475, Opinions of the Attorney General for 
1934, page 424, my predecessor concluded in branch one of the 
syllabus: 

"Wher~ the council of a city enacts an 
ordinance authorizing and directing the di
rector of public service of said city to 
enter into a contract with a private water 
company for the furnishing of water and ser
vice to the city from and at various fire 
hydrants located on the mains of said com
pany, for the use of the fire department of 
said city and for other municipal purposes, 
it is not necessary, that the same be rati
fied by a vote of the electors of the city 
unless such ratification is made necessary 
by reason of charter provision." 

The basis for this conclusion was that a contract entered 
into between a muni:i.pality and a private individual or a pri
vate water company 1s controlled by other and later legislation. 
In this connection, the Opinion cites Section 9324, General Code, 
now Section 4933.04, Revised Code, as authority to make such a 
contract without ratification of the voters. 

Section 4933.0h, Revised Code, provides as follm-vs: 

"The proper officers of any municipal 
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corporation or the board of township trustees 
of any township in which a gas, sewage disposal 
system company, or water company is organized 
may contract with such company for lighting, 
disposal of sewage, or supplying with water the 
streets, lands, lanes, squares, and rublic places 
in such municipal corporation or t~·ship. 11 

Opln. 69-066 

Opinion No. 272, Opinions of the Attorney General for 1945 
is the most recent Opinion considering a similar matter. In this 
case, my predecessor considered whether a village could buy land 
for the impoundment of water, the water to be used for recrea
tional purposes and as a source of water for the village. Branch 
one of the syllabus reads as follows: 

"Under the powers granted by Section 4 
of Article XVIII of the Constitution a munici
pality may acquire any pubHc utility, includ
ing a water system by condemnation or otherwise, 
and may contract with others for the product or 
service of any such utility." 

Section 4-, Article XVIII of the Ohio Constitution, reads as 
follows: 

"Any municipality may acquire, construct, 
own, lease and operate within or without its 
corporate limits, any public utility the prod
uct or service of which is or is to be supplied 
to the municipality or its inhabitants, and may 
contract with others for any such product or 
service. The acquisition of any such public 
utility may be by condemnation or other\"lise, 
and a municipality may acquire thereby the use 
of, or full title to, the property and franchise 
of any company or person supplying to the munici
pality or its inhabitants the service or product 
of any such utility." 

In interpreting this Section of the Constitution, my prede
cessor made the following comment: 

"This language would seem to give a wide 
latitude of discretion to the municipalities to 
make any contract which it finds necessary or 
advisable for securing its water supply so long 
as it is not limited by any law which the legis
lature is authorized to enact; and the courts 
have declared that a municipality in the exercise 
of the power given by the section above quoted is 
left practically free from any possible interfer
ence on the part of the legislature." 

The Court of Common Pleas, Paulding County, also considered 
the proper application of Section 743.24, Revised Code, in Cook 
v. Village of Paulding, 33 Ohio Op. 2d, 165 (1965). It stated in 
the second branch of the syllabus: 

"A 'perpetual lease' for the acquisition 
of raw water to be processed by the waterworks 
of the lessee village is not such a contract 
as was subject to the ratification of the elec-
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tors under Section 3981, General Code (now Sec
tion 743.24, Revised Code)." 

At page 169 of the Opinion, the Court made the following 
comment: 

"If it be asked what purpose Sec. 3891, Gen
eral Code (still retained as Sec. 743.24, Revised 
Code), can then possibly serve, it would seem its 
purpose is to prevent a privately owned waterworks 
from entering into a contract with a municipality, 
binding upon all water users, the obligation of 
which is forever unimpairable, without a vote of 
the electors." 

It is obvious that when Section 3891, General Code, now 
Section 743.24, Revised Code, has been considered in the past, 
it has been strictly construed in order to permit villages to 
contract with water companies, without requiring that the con
tracts be submitted to a vote of the electors. I am in agree
ment with the prior interpretations of Section 743.24, sun:t:.C!· 

2-144 

The facts as presented to me indicate that the water com
pany is to supply bulk water to the village and the village will 
be metered and charged for the water supplied. The village, in 
turn, will then utilize the water for whatever purposes it deems 
desirable and the village will continue to meter the water which 
it supplies to the village citizens. Under these facts, it is 
apparent that the proposed contract is not one for supplying 
water for fire purposes; it is not for supplying water for cis
terns, reservoirs, streets, squares, and other public places 
within the corporate limits; it is not one for supplying water 
for the citizens, since the bulk water is to be supplied to the 
village which will then determine for what purpose the water will 
be used and then distribute it for that purpose. 

Therefore, it appears to me that Section 743.24, supr~, does 
not require the proposed contract to be submitted to a vote of 
the people. 

It is noted that the facts also indicate that the proposed 
contract calls for the village to furnish the water company with 
the same amount of water during any given month that the village 
purchases from said company. 

Section 743.18, Revised Code, in pertinent part, reads: 

"A municipal corporation which has water 
works or electric works may contract with any 
other municipal corporation to supply it or 
its inhabitants with water or electricity upon 
such terms as are agreed upon by their respective 
legislative authorities. A municipal corporation 
which has a water works may dispose of surplus 
water, for manufacturing or other purposes, by lease 
or otherwise, upon such terms as are agreed upon by 
the director of public service of a city or the 
board of trustees of P'lblic affairs of a village and 
approved by the legislative authority thereof. Moneys 
received for such surplus water in either case shall 
be applied to the payment of the principal and inter
est of the bonds issued for the construction of such 
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water works, or for other expenses incident to the 
maintenance thereof, but no lease shall be made for 
a longer term than twenty years." 

Opln. 69-067 

·while this Section authorizes municipal corporations to 
supply water "for manufacturing or other purposes," the author
ity granted is based upon the fact that the municipal corpora
tion has a surplus of water. It is obvious that the village 
in this case does not have a surplus of water. Accordingly, 
the village is without power to make a contract to supply water 
to the water company. 

In conclusion, it is my opinion and you are advised: 

l. A village may enter into a contract with a non-profit 
water corporatj_on whereby the corporation will supply bulk water 
to the village, to be used and distributed as the village sees 
fit, without ratification by a vote of the electors under Section 
743.24, Revised Code. 

2. A village may not enter into a contract with a non-profit 
corporation whereby the village is to supply water to the corpora
tion, if the village waterworks does not possess a surplus of 
water. 

OPINION NO. 69-067 

Syllabus: 

1. A village may enter into a contract with a 
non-profit corporation whereby the corporation will supply 
water to the village without ratification of the contract by a 
vote of the electors of the village. 

2. A water company may supply water directly to the 
inhabitants of a village without entering into a contractural 
arrangement with the village. 

To: Elmer Spencer, Adams County Pros. Atty., West Union, Ohio 
By: Paul W. Brown, Attorney General, June 23, 1969 

I have your request for my opinion as to whether a 
village may enter into a contract with a non-profit corporation to 
obtain water without a ratification of the contract by the electors 
of the village, and also whether such a corporation may supply 
water directly to the inhabitants of a village without entering into 
a contractural arrangement with the village. 

A village may enter into a contract with a non-profit 
corporation whereby the corporation will supply water to the village 
without ratification of the contract by a vote of the electors, 
Opinion No. 69-066, Opinions of the Attorney General for 1961. 

A water company may supply water directly to the 
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inhabitants of a village without entering into a contractural 
arrangement with the village. Section 4933.01, Revised Code, 
provides in pertinent part as follows: 

"* * * [A] company organized for the 
purpose of supplying the inhabitants 
of a municipal corporation or township 
with water may sell and furnish any 
quantity of water required in such 
mu~icipal corporation or township for 
such or other purposes * * * Such 
companies may lay conductors for 
conducting * * * water through the 
streets, lands, alleys, and squares in 
such municipal corporation with the 
consent of the municipal authorities 
or the board of township trustees under 
such reasonable regulations as such 
authorities or board prescribes." 

This Section specifically gives a water company 

2-146 

authority to sell and furnish water to the inhabitants of a village. 
This S~c-':ion also gives a ~,rater company authority to lay its 
conductors in the streets of the village with the consent of the 
village and subject to such reasonable regulations as the village 
prescribes. Except for the requirement that the water company 
obtain such consent, there is nothing in this Section or in any 
other section of the code which requires a water company to enter 
into a contract with a village in order to furnish water to its 
inhabitants. 

In conclusion, it is my opinion and you are advised: 

1. A village may enter into a contract with a 
non-profit corporation whereby the corporation will supply water 
to the village without ratification of the contract by a vote of 
the electors of the village. 

2. A water company may supply water directly to the 
inhabitants of a village without entering into a contractural 
arrangement with the village. 

OPINION NO. 69-068 

Syllabus: 

Fines paid for violations of a city ordinance to a mayor's 
court are payable to a law library association under Section 
3375.50, Revised Code. 

To: Thomas C. Hanes, Darke County Pros. Atty., Greenville, Ohio 
By: Paul W. Brown, Attorney General, June 23, 1969 
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I have before me your request for an op1n1on, which is basi
cally whether Section 3375.50, Revised Code, authorizes a mayor's 
court to distribute to a law library association moneys collected 
from fines and penalties under city ordinances. 

Section 3375.50, Revised Code, reads in pertinent part: 

"All moneys collected by a municipal corporation 
accruing from fines and penalties and from forfeited 
deposits, forfeited bail bonds, and forfeited recog
nizances taken for appearances, by a municipal court 
for offenses and misdemeanors brought for prosecution 
in the name of a municipal corporation under a penal 
ordinance thereof, where there is in force a state 
statute under which the offense might be prosecuted, 
or prosecuted in the name of the state, except a 
portion of such moneys, which plus all costs col
lected monthly in such state cases, equal the com
pensation allowed by the board of·county commission
ers to the judges of the municipal court presiding 
in police court, clerk and prosecuting attorney of 
such court in state cases, shall be retained by the 
clerk of such municipal court, and be paid by him 
forthwith, each month, to the board of trustees of 
the law library association in the county in which 
such municipal corporation is located.* ~' *" 

As stated in your letter, Darke County has no municipal court. 
In attempting to discern the intent of the Legislature, it appears 
that Section 3375.50, supra, was enacted in order to provide need
ed funds for local law libraries through fines collected by a 
municipal corporation for violations of municipal ordinances wit.h 
respect to which there are similar state statutes. As is the case 
with the majority of counties and municipal corporations, a munici
pal court exists to levy fines and penalties. Since a mayor's 
court in Darke County performs basically the same duties as a 
municipal court in most counties, it does not seem unreasonable 
to assume that the Legislature wished to include a mayor's court 
within the purview of the statute. 

The case of Warren County Law Library Association v. Parker, 
50 Ohio Op. 161 (1952), states: 

"Since moneys collected by a mayor for fines in 
a state case never become the property of a municipal 
corporation and, therefore, are never in the munici
pal or village treasury, it is our opinion that moneys 
so collected do not come within the scope of funds col
lected by a municipal corporation under Section 3056, 
General Code (now Section 3375.50, Revised Code}." 

(Emphasis added.} 

By negative implication, this case lends authority to the intent 
of the Legislature to include a mayor's court within the statute. 
Since moneys collected by a mayor's court for fines and penalties 
under a municipal ordinance accrue to the municipal corporation, 
it appears that the Legislature intended the mayor's court to be 
included in the statute. 

Your reference to the recent decision of State, ex rel. Akron 
Law Library Association v. Weil, 16 Ohio App. 2d 151 (1968), points 
out a recent opinion regarding sources of law library funds. This 
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case sets out four different sources of library funds. These are: 
(1) an award from municipal corporations, both cities and villages; 
(2) an award from county courts; (3) awards from the court of com
mon pleas and probate court and (4) awards from all courts in the 
county for violations of state traffic laws and state liquor vio
lations. It will be noted that of the four sources, all distinct
ly refer to particular courts except the first. The first source 
referred to in the opinion, however, refers to awards from munici
pal corporations and does not specify "municipal courts". Since 
a mayor's court performs functions of a municipal court when no 
municipal court exists, it is reasonable to assume that the Legis
lature meant to include a mayor's court within the purview of 
Section 3375.50, Revised Code. 

This conclusion is further buttressed by Section 733.40, Re
vised Code, which refers specifically to a mayor's court and states 
that all fines, forfeitures, and costs in ordinance cases and all 
fees collected by the mayor shall be paid into the treasury of the 
municipal corporation, with the exception of Sections 3375.50 to 
3375.52, Revised Code. Thus the law library association is en
titled to its share of the fines or forfeitures of a mayor's court. 

Therefore, it is my opinion and you are hereby advised that 
fines paid for violations of a city ordinance to a mayor's court 
are payable to a law library association under Section 3375.50, 
Revised Code. 

OPINION NO. 69-069 

Syllabus: 

A local board of education is not required by statute to pay 
a teacher full increments on the salary schedule for half-time or 
part-time teaching. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, June 24, 1969 

I have before me your request for my opinion regarding whether 
a local board of education is required by statute to pay a teacher 
full increments on the salary schedule for half-time or part-time 
teaching. 

Section 3317.13, Revised Code, provides in part as follows: 

* t,:: * 
"Each teacher employed by a board of education 

in a school district shall be fully credited with 
placement in the appropriate academic training level 
column in the salary schedule of the district with 
years of service properly credited pursuant to this 
section or Section 3317.14 of the Revised Code. 

It is j_mportant at the outset to determine legislative intent 
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in the mat.t.er. Did the General Assembly intend to extend full 
"tenure" credit for a half-time or part-time teacher? I think 
it did not. 

Section 3319.09 (B), Revised Code, defines "year" as follows: 

"(B) 'Year' as applied to term of service means 
actual service of not less than one hundred twenty 
days within a school year***·" 

And in providing eligibility requirements for a continuing 
service contract, Section 3319.11, Revised Code, provides in part 
that: 

"Teachers eligible for continuing service status 
in any school district shall be those teachers quali
fied as to certification, who within the last five 
years have taught for at least three years in the dis
trict, and those teachers who, having attained contin
uing contract status elsewhere, have served two years 
in the district, but the board of education, upon the 
recommendation of the superintendent of schools, may 
at the time of employment or at any time within such 
two-year period, declare any of the latter teachers 
eligible." 

Inasmuch as the statutes above merely infer full-time require
ments, I direct your attention to Opinion No. 1165, Opinions of 
the Attorney General for 1960, branch 3, wherein my predecessor 
ruled on a correlative issue thusly: 

"For a teacher to receive credit for one year's 
service as a regular public school teacher outside 
the district or for service as a member of the Armed 
Forces, pursuant to Section 3317.06, Revised Code, 
such service should be for a 'teaching year,' i.e., 
approximately nine months or for service in the Armed 
Services, for an 'armed services year,' i.e., twelve 
months." 

Directly on point and conclusive of the issue at hand is a 
statement contained in Opinion No. 1421, Opinions of the Attorney 
General for 1964, wherein my predecessor stated: 

"'In providing the standards for continuing con
tract status or 'tenure' the General Assembly must 
have intended a year of service to mean a full year 
and not a partial year or a year of service on a 
part time basis. This is the plain and obvious 
meaning of the word as used in Section 3319.11, 
supra." 

Therefore, it is my op~n~on and you are hereby advised that 
a local board of education is not required by statute to pay a 
teacher full increments on the salary schedule for half-time or 
part-time teaching. 
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OPINION NO. 69-070 

Syllabus: 

A local school board may not adopt a policy which would allow 
a teacher to receive full pay for absence resulting from personal 
injury caused by the assault by a student, such leave of absence 
not beir~g charged to sick leave or personal leave. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, June 24, 1969 

I have before me your request for my opinion regarding sub
stantially the following question: 

May a local school district adopt a policy which 
would allow a teacher to receive full pay for absence 
resulting in personal injury caused by the assault by 
a student, such leave of absence not being charged to 
sick leave or personal leave? 

Conditions under which employees of boards of education may 
use sick leave may be found in Section 143.29, Revised Code, which 
provides in pertinent part as follows: 

"* * * * * * * * * 
"Employees may use sick leave, upon approval of 

the responsible administrative officer of the employ
ing unit, for absence due to illness, injurY, exposure 
to contagious disease which could be communicated to 
other employees, and to illness or death in the em-
ployee's immediate family." (Emphasis added.) 

In no other section of the Revised Code is there reference 
to the use of sick leave as pertaining to employees of boards 
of education with the exception of Sections 3313.21 and 3319.08, 
both of which merely require the payment of sick leave compen
sation for not less than five (5) days annually. 

It has been previously established by this office that the 
latter two statutes above cited provide minimum standards "for 
time lost due to illness or otherwise." It appears, however, that 
they do not authorize a local board to designate a new relief cate
gory. Opinion No. 1605, Opinions of the Attorney General for 1950. 
And Branch l,. of the syllabus of the same Opinion stated that sick 
leave rights of all employees of boards of education should be de
termined pursuant to Section 486-l?a, General Code (Sectton 143.29, 
Revised Code), rather than Section 4834-5a, General Code (Sectton 
3313.21, Revised Code). 

The fact situation presented in your request clearly falls 
within the ambit of Section 143.29, supra. For the purpose of 
a leave of absence, either an individual is sick or injured, or 
he is not. If compensation for a period of absence due to injury 
by assault is to be paid, Section 143.29, supra, governs and said 
compensation must be deducted from accumulated sick leave. Per
haps an extension of the ninety day period would serve essentially 
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the same purpose as establishing an entirely new relief category. 
But it is clear, in any case, that accumulated sick leave must 
be used. 

Therefore, it is my opinion and you are hereby advised that 
a local school board may not adopt a policy which would allow a 
teacher to receive full pay for absence resulting from personal 
injury caused by the assault of a student, such leave of' absence 
not being charged to sick leave or personal leave. 

OPINION NO. 69-071 

Syllabus: 

1. The superintendent of schools of the vocational school 
district, the executive head of the vocational school district 
board of education, or the principal of the vocational school 
may properly suspend a student therefrom, but only said super
intendent or executive head has the authority to expel a student 
from the vocational school. 

2. A local school superintendent may expel a student from 
the local school on the same grounds as used by the vocational 
school superintendent in expelling said student from the voca
tional school. 

3. Section 3313.66, Revised Code, must be interpreted 
strictly, with the result that the suspension or expulsion of 
a student may not extend beyond the current semester. 

To: Paul E. Work, Erie County Pros. Atty., Sandusky, Ohio 
By: Paul W. Brown, Attorney General, June 25, 1969 

I have before me your request for my opinion regarding sub
stantially the following questions: 

1. Who has the authority to suspend or expel 
a student from a joint vocational school? 

2. May the local superintendent expel the 
student from the local school on the same 
grounds as those used by the vocational 
superintendent? 

3. Must Section 3313.66, Revised Code, be 
interpreted strictly with the effect that 
"No pupil shall be suspended or expelled 
from any school beyond the current semester?" 

In regard to your first question, I direct your attention 
to Section 3313.66, Revised Code, which provides in pertinent 
part as follows: 

"The superintendent of schools of a city 
or exempted village, the executive head of a 
local school district, or the principal of a 
public school may suspend a pupil from school 
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£or not more than ten days. Such superintendent 
or executive head may expel a pupil £rom school. 
* * *" 
This section clearly establishes who may suspend and who 

may expel a local school student. In the case or suspension, 
the £allowing have been given the proper authority: 

1. The superintendent or schools or a city 
or exempted village. 

2. The executive head of a local school district. 

3. The principal of a public school. 

In the case of expulsion, the following have been given 
proper authority: 

1. The superintendent of schools of a city 
or exempted village. 

2. The executive head of a local school district. 

Vocational school officials derive their authority not 
directly from Section 3313.66, supra, but indirectly from 
Section 3311.99, Revised Code, which grants them the same 
authority a3 is granted city school officials undP.r Section 
3313.66, supra: 

"* * * * * * * * * 
"A joint vocational school district 

board or education shall have the same 
powers, duties, and authority for the 
management and operation of such joint 
vocational school district as is granted 
by law to a board of education of a city 
school district, and shall be subject to 
all the provisions of law that apply to a 
city school district. 

"* * * * * * * * * 
"The superintendent of schools or a joint 

vocational school district shall exercise 
the duties and authority vested by law in 
a superintendent of schools pertaining to 
the operation of a school district and the 
employment and supervision of its personnel." 

The above quoted statutes, considered together, plainly 
provide that three officials may suspend (the superintendent, 
the executive head, or the principal) and that only two offi
cials may expel (the superintendent or the executive head). 
Inasmuch as a grant of power to do a particular thing is in
volved, the maxim of expressio unius est exclusio alterius 
is pertinent. Thus, the statutes operate to exclude any offi
cial not specifically named therein; and, in the case of ex
pulsion, excludes a principal. 

Your second question asks whether a local school superin
tendent may expel a student from the local school on the same 
grounds as those used by the vocational superintendent. The 
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answer to this question may be determined by referring to 
Section 3311.21.4, Revised Code, which provides as follows: 

"Pupils in a joint vocational school dis
trict continue to be enrolled in the school 
district of their school residence and should 
be considered as such in the calculation of 
approved classroom units under Section 3317.05 
of the Revised Code." 

This section is interpreted by the state board of education 
as allowing vocational school students to participate in sports, 
band and other activities at the local school. Although the vo
cational and local systems are distinguished at the administra
tive level, it is apparent that the General Assembly intended 
that vocational school students remain an important part of the 
local school system. This office has learned that the vocational 
student even received his diploma from the local school, rather 
tha:1 from the joint vocational school. It would seem ther:;:'cre 
that suspension or expulsion from a joint vocational school 
would operate automatically as suspension or expulsion from the 
local school. This procedure obviously anticipates that such 
a situation could be treated more expeditiously than in the 
case where the student would immediately enroll in the local 
school, thus necessitating his removal by the local superin
tendent. This is not to say that the latter procedure would 
be improper. Quite the contrary, in response to your ques-
tion, I find no reason why such a student may not be expelled, 
or excluded as the case may be, from a local school by a local 
superintendent on the same grounds as those used by a vocational 
school superintendent. 

This leads us to the matter of how Section 3313.66, Revised 
Code, is to be interpreted. It was held in Brown v. Board of 
Education, 6 NP 411, 8 OD 378, that the statutory provisions of 
General Code Section 7685, the predecessor of the statute in 
question here, must be complied with strictly. Considering 
the fact that individuals of a certain age are required to re
ceive an education, the dictum in that case is at least per
suasive. Section 3313.66, Revised Code, provides: 

"* * * No pupil shall be suspended or 
expelled from any school beyond the current 
semester." 

The mandate of this section is clear and it must be fol
lowed strictly. Thus, even where the proper authorities deem 
it appropriate to suspend or expel a student just one day 
before the end of the current term, he must be allowed never
theless to return to school at the beginning of the subsequent 
semester. 

However, it is likewise clear that Section 3313.66, supra, 
does not begin to operate until the suspension or expulsion--
order is issued. 

It is, therefore, my opinion and you are hereby advised: 

1. The superintendent of schools of the vocational school 
district, the executive head of the vocational school district 
board of education, or the principal of the vocational school 
may properly suspend a student therefrom, but only said super-
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intendent or executive head has the authority to expel a stu
dent from the vocational school. 

2. A local school superintendent may expel a student from 
the local school on the same grounds as used by the vocational 
school superintendent in expelling said student from the voca
tional school. 

3. Section 3313.66, Revised Code, must be interpreted 
strictly, with the result that the suspension or expulsion 
of a student may not extend beyond the current semester. 

OPINION NO. 69-073 

Syllabus: 

2-154 

1. Rules and regulations for the construction and main
tenance, protection, and use of garbage and refuse collection, 
and disposal facilities made by the Board of County Commissioners 
pursuant to Section 343.01, Revised Code, must be published. 

2. The publication which is ~equired by Section 343.01, 
Revised Code, is any publ~cation which the Board of County 
Commissioners decides is reaso~ably likely to inform those 
affected by the rules and regulations that it makes. 

To: Bernard Wo Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, July 1, 1969 

I have ·before me your request for my opinion on the fol
lowing matter: Section 343.01, Revised Code, provides for 
the establishment of county garbage and refuse disposal dis
tricts. This section provides, in part, that the Board of 
County Commissioners may do the following: 

"* * * * * * * * * 

"The board may make, publish, and enforce 
rules and regulations for the construction and 
maintenance, protection, and use of garbage and 
refuse collection, and disposal facilities. Such 
rules and regulations shall not be inconsistent 
with the rules and regulations of the department 
of health. 

"* * * * * * * * *" 

Your question in relation to this section a~e whether pub
lication is necessary to make rules and regulations valid and, 
if publication is necessary, in what form should it be made. 

In relation to your first question, it is clear that 
once the Board of County Commissioners has made rules and 
regulations pursuant to Section 343.01, supra, it must en
force such rules and publish them. The General Assembly did 
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not intend that the rules made pursuant to Section 343.01, 
supra, should be published but not enforced, or enforced but 
not published. 

The syllabus of State of Ohio v. Nickles, 159 Ohio St. 
353, 50 Ohio Op. 322 (1953), reads in pertinent part as fol
lows: 

"In determing the intention of the General 
Assembly as to the meaning and operation of stat
utes, a court, if possible, should avoid absurd 
and grotesque results." 

This office, in its attempt to determine tt.e intention of 
the General Assembly, is under a similar duty to avoid absurd 
results. Thus, once rules and regulations have been made pur
suant to Section 343.01, supra, such rules and regulations 
must be both published and enforced. 

Chapters 305. and 307., Revised Code, which deal with 
the powers and duties of the Board of County Commissioners, do 
not provide for the kind of publication that is required in 
Section 343.01, supra. Under these circumstances, any publi
cation which the Board of County Commissioners decides is rea
sonably likely to inform those affected by the rules and regu
lations it makes will comply with the publication requirements 
of Section 343.01, supra. In this matter the Board of County 
Commissioners must exercise its own discretion. 

In conclusion, it is my opinion and you are hereby advised: 

1. Rules and regulations for the construction and main
tenance, protection, and use·of garbage and refuse collection, 
and disposal facilities made by the Board of County Commissioners 
pursuant to Section 343.01, Revised Code, must be published. 

2. The publication which is required by Section 343.01, 
Revised Code, is any publication which the Board of County 
'Gommissioners decides is reasonably likely to inform those af
fected by the rules and regulations that it makes. 

OPINION NO. 69-074 

Syllabus: 

1. A county may expend its portion of funds derived from 
the county motor vehicle tax levied pursuant to Section 4504.02, 
Revised Code, for purchase of right-of-way. However, munici
palities may not expend funds allocated by Section 4504.05, Re
vised Code, for the purpose of right-of-way. 

2. Funds derived from Section 4504.02, Revised Code, may 
be used by both the county and municipalities for the removal 
of ice and snow. However, municipalities are limited in their 
expenditures to streets designated on the map s~bmitted pursu
ant to Section 4504.03, Revised Code. 

3. Both the county and municipalities may expend funds 
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derived from Section 4504.02, Revised Code, for the construc
tion and/or maintenance of culverts, bridges and railroad 
separations. 

4. Money received from SYction 4504.02, Revised Code, 
may not be used to pay the salaries of employees of the county 
engineer's office for inspection work. 

2-156 

5. Money may not be allocated and distributed to munici
palities pursuant to Section 4504.04, ReVised Code, for projects 
which have been started or completed prior to application for 
funds. 

To: Co Howard Johnson, Franklin County Proso Attyo, Columbus, Ohio 
By: Paul Wo Brown, Attorney General, July 1, 1969 

I have your request for my opinion which reads as follows: 

"In reviewing the new $5.00 Motor Vehicle 
I~cense Tax, several questions regarding both 
the County and City funds have arisen as fol
lows: 

"1. rl!ay this money be used for the fol
lowing items: 

"~a) Purchase of right-of-way. 
" b) Removal of snow and ice. 
" c) The cOnstruction and/or 

maintenance of culverts, 
bridges and railroad 
separations. 

"(d) Engineering and construc
tion inspection on any 
eligible work. 

"2. Can money be allocated to the cities 
for projects which have been started 
before application for funds has been 
approved? 

"3. In the case where the work involved 
exceeds the allotment of a city, can 
money be allocated in a succeeding 
year or years for this project, even 
though the work has been completed?" 

In answering your questions I have taken note of the fact 
that the tax with which you are concerned is the county motor 
vehicle license tax levied pursuant to Section 4504.02, Revised 
Code, as distinguished from the municipal motor vehicle license 
tax levied by Section 4504.06, Revised Code. I should also 
mention that in certain of your questions a distinction must 
be made between county and municipal expenditures, and I have 
done so where necessary. 
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Answering your questions in the order in which they are 
presented: 

1. (a) 

County: 

The pertinent portion of Section 4504.02, Revised Code, 
states the tax is: 

"For the purpose of paying the costs 
of enforcing and administering the tax 
provided for in this section; and for plan
ning, constructing, improving, maintaining, 
and repairing public roads, highways, and 
streets, maintaining and repairing bridges 
and viaducts; paying the county's portion of 
the costs and expenses of cooperating with 
the department of highways in the planning, 
improvement, and construction of state high
ways; paying the county's portion of the 
compensation, damages, cost, and expenses of 
planning, constructing, reconstructing, 
improving, maintaining, and repairing roads; 
* * *" (Emphasis added) 

Sections 163.01 to 163.22 of the Revised Code set forth 
the procedure for appropriation of property. Section 163.14, 
Revised Code, contained therein states in part: 

"In appropriation proceedings the 
jury shall be sworn to impartially assess 
the compensation and damafes * * *" 

Emphasis added) 

It must, therefore, be concluded that by using the 
words compensation and damages in section 4504.02, Revised 
Code, the legislature intended that money received under 
Section 4504.02, Revised Code, be spent for appropriation of 
right-of-way. 

Following the reasoning set forth above, it is my 
opinion that a county may purchase right-of-way with funds 
derived from Section 4504.02, Revised Code. 

Municipalities: 

A separate consideration is whether or not a municipality 
within a county may use funds allocated pursuant to Section 
4504.05, Revised Code, for the purchase of right-of-way. Sec
tion 4504.04, Revised Code states in pertinent part: 

"Any municipal corporation located within 
a county levying a county motor vehicle license 
tax may at any time following adoption by the 
board of county commissioners of a map prepared 
pursuant to section 4504.03 of the Revised Code 
make application in writing to the board 
for funds available under section 4504.05 
of the Revised Code to plan, construct, re
construct, improve, maintain, or repair any 
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of the streets within the municipality 
shown on such map, to pay the municipal 
corporation's portion of the cost of cooperat
ing with the county or with the department 
of highways in the planning, construction, 
reconstruction, improvement, maintenance, or 
repairing of any of the roads or highways 
designated on such map * * *" 
Notice that the above-quoted section does not make ref

erence to compensation or damages as did Section 4504.02, 
Revised Code. You may also note that Section 4504.06, Revised 
Code, which levies the municipal rather than the county motor 
vehicle license tax, does include payment of compensation and 
damages in its purpose clause. 

By expressly omitting payment of compensation or damages 
from Section 4504.04, Revised Code, I must conclude that the 
legislature meant to exclude municipalities from purchasing 
right-of-way. 

It is therefore my opinion that municipalities may not 
expend funds allocated by Section 4504.05, Revised Code, for 
the purpose of purchasing.right-of-way. 

(b) 
The statewide motor vehicle tax which is levied by 

Section 4503.02, Revised Code, and distributed pursuant to 
Section 4501.04, Revised Code, states that the fund may be 
used to "clear and clean public highways." You will notice 
that neither Section 4504.02, nor Section 4504.04, Revised 
Code, contains these words. 

One of my predecessors considered a question similar to 
yours in Opinion No. 5661, Opinions of the Attorney General 
for 1942. The question presented there was whether or not 
funds from the motor vehicle license tax and the "first" 
gasoline tax could be used to purchase salt to be used on 
streets. There also the sections setting forth the distribu
tion of the taxes did not include the words "clean and clear" 
as had been done in the section distributing the "second" 
gasoline tax. In deciding that a municipality had the power 
to expend the proceeds from all three taxes to purchase salt, 
it was stated: 

"It appears to me that all operations 
designed to keep a road or street in good and 
.safe condition for the purpose for which it 
·is constructed, may properly be included within 

.. the term 'maintenance'. In some cases mainte-
nance may amount to repair; in others it may be 
of a purely temporary or emergency character. 
* * *" 
The above reasoning was followed in Opinion No. 2283, 

Opinions of the Attorney General for 1961. 

I concur with the reasoning stated above for both the 
county and municipalities. However, in the case of a munici
pality the allocation would be contingent upon compliance 
with the procedures set forth by Section 4504.04, Revised 
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Code, and would be limited to streets designated on the map 
submitted pursuant to Section 4504.03, Revised Code. 

(c) 

County: 

Section 4504.02, Revised Code, provides authority to the 
county for maintaining bridges and viaducts. A viaduct is 
defined by Webster's Seventh New Collegiate Dictionary as: 

"a bridge esp. when resting on a series 
of narrow reinforced concrete or masonry arches, 
having high supporting towers or piers, and carry
ing a road or railroad over an obstruction (as a 
valley or river)" 

On the basis of the above definition, I would include railroad 
separations under the general term of viaduct. This conclusion 
is reinforced by the wording in Section 5561.06, Revised Code, 
wherein viaducts are spoken of as part of a grade crossing, 
specifically: 

"The cost of constructing a grade crossing 
improvement, including the making of * * * 
viaducts, above or below the railroad tracks * * *" 

Therefore, maintenance of railroad separations is a·..ttho
rized by Section 4504.02, Revised Code. 

In Opinion No. 101, Opinions of the Attorney General for 
1929, at page 151, my predecessor referred: 

"* * * to the establ·ished rule that when 
streets or highways are mentioned, bridges 
are included within the term unless the 
statute involved indicates otherwise. * * *" 

(See also 9 C.J. 422) 

'l·he logic behind such a rule would seem to be that a "highway" 
must also include all essential elements unless specifically 
excluded. The legislature in section 5501.01, Revised Cc··:le, 
defines "road" or "highway" to include: 

"* * * bridges, viaducts, grade separations, 
appurtenances and approaches on or to such road 
or highway. " 

Admittedly, the county and municipal road and street system 
is not specifically covered by Section 5501.01, Revised Code. 
However, a Court of Appeals stated in State, ex rel., v. Vogel, 
JOB Ohio App. 294, 297 (1958): 

"* * * when the same word ('highway') is 
employed in different acts by the same legis
lative body, the word may be determined to 
mean the same thing in each of the acts. * * *" 

It would be ironic that a county could build a road or highway 
but could not build a bridge to complete the highway. 
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Therefore, it is my opinion that the county may expend 
funds derived from Section 4504.02, Revised Code, to construct 
and/or maintain bridges, culverts and railroad separations. 

Municipality: 

2-160 

A separate question is raised as to whether or not a 
municipality may use funds allocated by Section 4504.05, Revised 
Code, for the construction and/or maintenance of culverts, 
bridges and railroad separations. Section 4504.04, Revised 
Code, does not specifically mention maintenance of bridges 
or viaducts as did Section 4504.02, Revised Code. However, 
following the reasoning outlined above and that of the 1929 
Opinion No. 101, supra, since the items in question are not 
specifically excluded they should be included in the word 
"street" as used in the statute. 

Thus, since Section 4504.04, Revised Code, allows expendi
tures for construction and maintenance of streets, a logical 
interpretation would also allow expenditures for construction 
and/or maintenance of bridges, culverts, and railroad separa
tions, and you are so advised. 

(d) 

Section 325.17, Revised Code, states: 

"The officers mentioned in section 325.27 
of the Revised Code may appoint and employ the 
necessary deputies, assistants * * * or other 
employees for their respective officers * * * 
When so fixed, the compensation (shall be paid) 
* * * from the county treasury * * *" 

(Words in parentheses and underlining added) 

The county engineer is one of the officers mentioned in 
Section 325.27, Revised Code, as stated in Opinion No. 4150, 
Opinions of the Attorney General for 1935, at page 425: 

"* * *Undoubtedly by the words 'county 
treasury' the legislature means 'the general 
fund' when no other fund is mentioned." 

Section 5543.09, Revised Code, states in pertinent part: 

"The county engineer shall supervise the 
construction, reconstruction, improvement, main
tenance, and repair of the highways, bridges, 
and culverts under the jurisdiction of the board 
of county commissioners * * * When the engineer 
has charge of the highways, bridges, and culverts 
within his county, and under the control of the 
state, he shall also supervise their construction, 
reconstruction, improvement, and repair." 

(Emphasis added) 

Therefore, it is my opinion that money received from Section 
4504.02, Revised Code, may not be used to pay the salaries of 
employees of the county engineer's office for inspection work. 
The same restriction is applicable to municipalities, 
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However, expense other than salaries would be chargeable 
to eligible work. 

2. and 3. 

Your second and third questions are very similar and 
therefore I will answer them together. The combined ques-
tion may be stated as: may money be allocated to a municipality 
for projects which have been started prior to allocation of 
funds or completed prior to allocation of funds? 

Section 4504.05, Revised Code, states in part that 
moneys received by the county shall be credited to a fund 
for municipal corporations: 

"(B) (l) * * * to be allocated and 
distributed as provided in section 4504,04 
of the Revised Code." 

Section 4504.04, Revised Code, states in pertinent 
part: 

"* * * the board of county commis-
sioners shall have encumbered the moneys 
necessary to fulfill awarded contractual 
or other obligations for approved project 
costs. The county auditor shall draw a warrant 
for such encumbered amount, upon notification 
* * * that work on an approved project has 
commenced * * *" 

(Emphasis added) 

Reading the above section in conjunction with Section 5705.41, 
Revised Code, I conclude that the money allocated must ba in 
the treasury. Therefore, money may not be allocated for a 
succeeding year if such funds are not in existence at the 
present time. See also Section 5705.44, Revised Code, as to 
continuing contracts. 

A perusal of the complete statute leads to the con
clusion that the statute only refers to new projects not 
yet undertaken. The statute uses terms such as "proposed 
construction" or "work to be done." The implication is that 
the statute does not anticipate the allocation of money to 
proiects which have been started 'Or completed prior to 
app~ication for funds pursuant to\Section 4504.0~, ~evis~d 
Code. 

Therefore, it is my opinion that money may not be 
allocated and distributed to municipalities pursuant to 
Sections 4504.04 and 4504.05, Revised Code, for projects 
which have been started or completed prior to application 
for funds. 
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OPINION NO. 69-075 

Syllabus: 

A city council has the continuing authority and duty to 
redistrict the city into proper wards according to law when an 
increase in population occurs, as provided by Section 731.06, 
Revised Code, warranting the same. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, July 2, 1969 

Before me is your request for my opinion which reads as 
follows: 

"In September 1968, the City of Girard 
passed an ordinance redistricting the City 
into wards and have now requested the Board 
of Elections to take the necessary steps to 
complete the redistricting procedure. 

"The City officials of Girard realize 
that they did not comply with Section 731.06 
O.R.C., but they feel that their action was 
valid in view of the recent United States 
Supreme Court decisions concerning apportion
ment. 

"Would you be kind enough to furnish us 
with your opinion on this matter as quickly 
as possible." 

2-162 

It appears that there is case law and one Opinion of the Attor
ney General directly in point on this question and subject matter. 

In Opinion No. 66-108, Opinions of the Attorney General for 1966, 
my predecessor said: 

"* * * it is my opinion that the leg
islative authority must make the redivision 
required by Section 731.06, Revised Code, 
within three months after it receives from 
the Secretary of State a proclamation of 
the population of the area annexed accord
ing to the last federal census, assuming of 
course that the annexed area population 
when added to the pre-annexation population 
of the city requires an increase in the num
ber of councilmen pursuant to Section 731.01, 
Revised Code." 

Pertinent terminology of Section 731.06, Revised Code, is as 
follows: 

"The legislative authority of a city 
shall, after each recurring federal census, 
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and within three months after the issuance 
of the proclamation by the secretary of 
state of the population of the city, and 
when there is annexed thereto any territory 
containing, according to the last federal 
census, such number of inhabitants as -. .. ill 
entitle the city to an additional member of 
the legislative authority, subdivide the 
city into wards, equal in number to the 
members of the legislative authority there
in to be elected from wards. If the legis
lative authoritv fails to make such subdi
vi~ion. within the time required, on the ,ip
pl1cat1on of its president, it shall be 
made by the director of fublic service. 
~- ~' '~'' Emphasis added. ) 

Opin. 69-076 

This section provides for a mandatory duty to be performed by the 
legislative body, which duty is subject to mandamus. The director 
of public service is also subject to mandamus following the appli
cation by the president of council. The president of council, how
ever, appears to be under no mandatory duty to perform. It is 
apparent, therefore, that the council has a continuing mandatory 
duty to act under Section 731.06, Revised Code, at all times. 

The Supreme Court of Ohio has stated that where a clear legal 
duty is imposed on council by municipal charter to redistrict the 
municipal.ity for voting purposes, mandamus will lie to compel per
formance of that duty. The same result would be expected for a 
statutory form of city government under the requirements of Section 
731.06, Revised Code. The case just mentioned is The State, ex rel., 
Scott, et al. v. Masterson, et al., 173 Ohio St. 4~962), and the 
syllabus reads as follows: 

"Where the charter of a city provides 
that councilmen of the city shall be elected 
by wards which shall be nearly equal in popu
lation and further provides that the city 
council shall redivide the city after each 
decennial federal census for that purpose, 
there is a mandatory duty upon city council 
to comply with the charter." 

From the foregoing, it is my opinion and you are advised that 
a city council has the continuing authority and duty to redistrict 
the city into proper wards according to law when an increase in popu
lation occurs, as provided by Section 731.06, Revised Code, 
warranting the same. 

OPINION NO. 69-076 

Syllabus: 

1. Section 5705.41, Revised Code, requires that before 
any contract involving the expenditure of money is entered in
to by a county, the county auditor must certify that the amount 
required to meet the same has been lawfully appropriated for 
that purpose and is in the treasury or is in the process of 
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collection to the credit of the appropriate fund free from any 
previous encumbrances. 

2, Section 319.19, Revised Code, prohibits the county 
auditor from making payments on contracts until five days 
after the Board of County Commissioners has approved such pay
ments. 

To: Thomas C. Hanes, Darke County Pros. Atty., Greenville, Ohio 
By: Paul W. Brown, Attorney General, July 2, 1969 

I have before me your request for my opinion on the 
correct procedure for the approval of contracts involving 
an expenditure of money by a county and for the subsequent 
payment of money in connection with such contracts, 

Section 5705,41, Revised Code, is concerned with cer
tain restrictions upon the appropriation and expenditure 
of money, It reads, in pertinent part, as follows: 

"No subdivision or taxing unit shall: 

"* * * * * * 
11 (D) rl!ake any contract or give any 

order involving the expenditure of money 
unless there is attached thereto a cer
tificate of the fiscal officer of the sub
division that the amount required to meet 
the same * * * has been lawfully appropriated 
for such purpose and is in the treasury or in 
process of collection to the credit of an ap
propriate fund free from any previous encum
brances, Every such contract made without 
such a certificate shall be void and no war
rant shall be issued in payment of any amount 
due thereon. 

"* * * * * * * * *" 
(Emphasis added) 

Section 5705,01 (A), Revised Code, defines "subdivision" 
and Section 5705,01 (D), supra, def'ines 11 f'iscal o.ff'ioer" as 
follows: 

"As used in sections 5705.01 to 5705.47, 
inclusive, of the Revised Code: 

"(A) 'Subdivision' means any county, mu
nicipal corporation, township, township fire 
district, township waste disposal district, 
or school district, except the county school 
district. 

"* * * * * * * * *" 
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"(D) 'Fiscal officer' in the case of 
a county, means the county ~uditor. 

"* * * * * * * * *" 

Opin. 69-076 

Thus, Section 5705.41, supra, requires that before any 
contract involving the expenditure of money is entered into 
by a county, the county auditor must certify that the amount 
required to meet the same has been lawfully appropriated for 
that purpose and is in the treasury or is in the process of 
collection to the credit of the appropriate fund free from 
any previous encumbrances. 

Payments of money in connection with such contract are 
to be made from the appropriate funds in the county treasury. 
These funds are controlled by the "taxing authority" of the 
county. Section 5705.01 (C), Revised Code, states the follow
ing: 

"* * * * * * * * * 

"(C) 'Taxing authority' * * * means, 
in the case of any county, the board of 
county commissioners. 

"* * * * * * * * *" 
Thus the Board of County Commissioners controls the funds 

in the county treasury. 

Section 319.19, Revised Code, reads as follows: 

"A bill or :voucher for payment of money 
from any fund controlled by the board of 
county commissioners must be filed with the 
county auditor and entered in a book for that 
purpose at least five days before its approval 
by the board. When approved, the date of a~
proval shall be entered on such book opposite 
the claim, and payment of such claim shall 
not be made until after the expiration of 
five days after the approval has been so entered." 

This section requires the county auditor not to make pay
ments until five days after the Board of County Commissioners 
has approved such payment. 

In conclusion, it is my opinion and you are hereby advised: 

1. Section 5705.41, Revised Code, requires that before 
any contract involving the expenditure of money is entered in
to by a county, the county auditor must certify that the amount 
requ~red to meet the same has been lawfully appropriated for 
that purpose and is in the treasury or is in the process of 
collection to the credit of the appropriate fund free from any 
previous encumbrances. 

2. Section 319.19, Revised Code, prohibits the aDunty 
auditor from making payments on contracts until five days 
after the Po.:u·d of County Commissioners has approved such pay
mP.ntc. 
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OPINION NO. 69-077 

Syllabus: 

1. Under Section 143.29, Revised Code, the responsible 
administrative officer of the employing unit in County govern
ment may approve the accumulation of more than ninety days of 
sick leave and he may, at his discretion, approve this allowance 
for an individual employee or may adopt a department policy for 
such allowance, applying to all employees. 

2. The responsible administrative officer of the employ
ing unit in the County government may not pay an employee for 
more sick leave than the employee has earned at the rate provided 
in Section 143.29, Revised Code. 

To: E. Raymond Morehart, Fairfield County Pros. Atty., Lancaster, Ohio 
By: Paul W. Brown, Attorney General, July 3, 1969 

I have your request for my opinion relative to the inter
pretation of the sick leave provisions set forth in Section 143.-
29, Revised Code. The request reads as follows: 

"1. May the responsible administration 
officer of the employing unit in County gov
ernment adopt a policy permitting his employ
ees to accumulate more than ninety days sick 
leave? If so, may he adopt such a policy on 
an individual employee basis or must it be a 
department policy applying to all employees? 

"2. May the responsible administration 
officer of the employing unit in County gov
ernment pay an employee for more sick leave 
than that employee has accumulated under the 
provisions of Section 143.29 of the Ohio Re
vised Code?" 

Section 143.29, Revised Code, provides in part as follows: 

"Each employee, whose salary or wage is 
paid in whole or in part by the state, and 
each employee in the various offices of the 
county service and municipal service, and 
each employee of any board of education, 
shall be entitled for each completed eighty 
hours of service to sick leave of four and 
six-tenths hours with pay. Employees may 
use sick leave, upon approval of the respon
sible administrative officer of the employ-
ing unit, for absence due to illness, injury, 
exposure to contagious disease which could 
be communicated to other employees, and to 
illness or death in the employee's immediate 
family. Unused sick leave shall be cumulative 
up to ninety work days, unless more than ninety 
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days are approved by the responsible adminis
trative officer of the employing unit. * * * 
An employee who transfers from one public 
agency to another shall be credited with the 
unused balance of his accumulated sick leave. 
~' ~' * This section shall be uniformly admin
istrated as to employees in each agency of 
the state government by the director of state 
personnel. " (Emphasis added) 

Opln. 69-C177 

The first part of question one, asking whether the respon
sible administrative officer of the employing unit may adopt a 
policy permitting the accumulation of more than 90 days sick 
leave, I believe is answered by the underlined portion of the 
statute above quoted. It is expressly provided that the respon
sible administrative officer may approve the allowance of more 
tha.n 90 days. The second part of question one asks whether such 
allowance of greater accumulation of sick leave over and above 
the specified 90 days sick leave may be on an individual basis 
or is it required that it be made effective only to apply uni
formly to all employees in the unit. It is my opinion that 
such approval may be granted by the responsible administrative 
officer on either basis at his election. 

As pointed out in Opinion No. 3626, Opinions of the Attorney 
General for 1954, the words "public agency" as used in Section 
143.29, supra, with reference to transfer include the state, the 
several counties, all municipalities and all boards of education. 
But the words "each agency of the state government" as used in 
said section with reference to uniform administration, include 
the various departments and agencies of the state government, but 
do not include the several political subdivisions therein men
tioned. Your question relates to uniform administration. More 
in point, this question was considered by one of my predecessors 
in Opinion No. 2073, Opinions of the Attorney General for 1961, 
in his interpretation of Section 143.29, supra, and I quote from 
page 139: 

"* * * the board of education has discretion 
in determining the method of granting such approval, 
i.e., general approval for all employees or specific 
approval for individual employees." 

The reasoning and logic behind this holding applies with 
equal force, in my opinion, to County employees as it does to 
employees of a Board of Education and I affirm this holding. 

As I interpret question No. 2, you ask whether the County 
government may pay one of its employees for more sick leave than 
he has earned under the formula set out in said Code Section, 
being at the rate of four and six-tenths hours of sick leave for 
each completed eighty hours of service. I am of the opinion that 
the question thus framed must be answered in the negative. Sec
tion 143.29, supra, states that each employee covered "shall be 
entitled for each completed eighty hours of service to sick leave 
of four and six-tenths hours with pay." While this section does 
make provision for an increase in the amount of sick leave that 
may be accumulated, no provision is made for an increase in the 
amount of earned sick leave for a given period of service. The 
legislative intent is stated in exact terms as to the amount 
earned by each employee, indicating no more and no less. Any 
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other interpretation would tend to make this statute on rate of 
usable sick leave earned of little meaning. 

I am of the opinion, therefore, and you are so advised: 

2-168 

1. Under Section 143.29, Revised Code, the responsible 
administrative officer of the employing unit in County govern
ment, may approve the accumulation of more than ninety days of 
sick leave and he may, at his discretion, approve this allowance 
for an individual employee or may adopt a department policy for 
snr.h Allowance, applying to all employees. 

2. The responsible administrative officer of the employing 
unit in the County government may not pay an employee for more 
sick leave than the employee has earned at the rate provided in 
Section 143.29, Revised Code. 

OPINION NO. 69-078 

Syllabus: 

The ra1s1ng and care of dogs is not animal husbandry and 
therefore not agriculture within the meaning of Section 519.01, 
Revised Code, and such activity does not constitute the use of 
land or buildings for agricultural purposes within the meaning 
of Section 519.21, Revised Code. 

To: Robert Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: Paul W. Brown, Attorney General, July 3, 1969 

I am in receipt of your request for my opinion as to whether 
the raising and care of dogs can be properly classified as "animal 
husbandry" and therefore "agriculture" within the meaning of Sec
tion 519.01, Revised Code, so as to constitute an exception to 
the Township Zoning Law, Chapter 519, Revised Code. 

Section 519.21, Revised Code, provides, in pertinent part, 
as follows: 

"Sections 519.02 to 519.25, inclusive, of the 
Revised Code confer no power on any board of town
ship trustees or board of zoning appeals to pro
hibit the use of any land for agricultural purposes 
or the construction or use of buildings or structures 
incident to the use for agrJ~~~~~I-~~-~urposes of the 
land on which such buildings or structures are lo
cated, and no zoning certificate shall be required 
for any such building or structure." 

(Emphasis supplied) 

Section 519.01, Revised Code, defines "agriculture" as fol
lows: 

"As used in sections 519.02 to 519.25, inclu
sive, of the Revised Code, 'agriculture' includes 
agriculture, farming, dairying, pasturage, api-
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culture, horticulture, floriculture, viticulture, 
and an_i!!!_a). ___ gn_d _ P9J .. ll_try husbandLY. " 

- ----- (Emphasis supplied) 

Section 519.21, supra, was construed in Opinion No. 3607, 
Opinions of the Attorney General for 1954, insofar as the ra~s~ng 
of mink was concerned. The second syllabus of that Opinion reads 
as follows: 

"2. The provision of Section 519.21, Revised 
Code, forbidding the zoning of any land in a town
ship, so as to prohibit its use for agricultural 
purposes, does not prevent the adoption of zoning 
regulations limiting the use of such land for rais
ing minks." 

The holding in the Opinion, §upra, was based on a definition 
of animal husbandry which limited the term to such :mi.mals as are 
u~1ally incidental to the operation of a farm. 

The term "animal husbandry" was construed four years later 
in the case of Mentor Lagoons, Inc. v. Zoning Board, 168 Ohio St. 
113 (1958). The Court in Mentor Lagoon_§_,_ Inc. held that the keep
ing of horses in a residential district for use in polo consti
tuted "animal husbandry" within the meaning of Section 519.01, 
supra, and consequently could not be prohibited by a township zon
ing resolution, even though under proper circumstances such stab
ling of horses could be considered a nuisance and could be sub
ject to injunction as such. 

The Court in Mentor Lagoons, Inc., supra, adopted the defini
tion of "animal husbandry" contained in Webster's New International 
Dictionary (2d Ed.) as follows: 

">:' * ;,, the branch of agriculture which is 
concerned with farm animals, esp. as regards 
breeding, judging, care, and production * * *" 

An "animal husbandman" is defined as: 

">:' ~' ':' one who keeps or tends livestock." 

The Court of Appeals for Butler County, in Davidson v. Abele, 
2 Ohio App. 2d 106 (1965) considered the business of a mink ranch 
or farm in light of Chapter 303, Revised Code, which authorizes 
county rural zoning. Sections 303.01 and 303.21, Revised Code, 
are identical to Sections 519.01 and 519.21, supra. The Court 
recognized Opinion No. 3607, Opinions of the Attorney General for 
1954, supra, but held that the phrase "animal husbandry" does in
clude the operation of a mink ranch as an agricultural pursuit 
and, consequently, it is not within the authority of county commis
sioners to zone. The holding was based on the definition of the 
term "animal husbandry" given by our Supreme Court in Mentor La
~oons, Inc., supra. 

The question therefore becomes whether the raising and care of 
dogs can properly be considered "animal husbandry" within the defi
nition of the term set forth in Mentor Lagoons, Inc., supra, and 
followed in Davidson, supra. 

An "animal husbandman", as stated above, is one who keeps or 
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tends "livestock". Livestock is defined in Section 943.01 (A), Re
vised Code, for purposes of Chapter 943, Revised Code, as follows: 

"(A) 'Animals' or 'livestock' includes 
horses, mules, cattle, calves, swine, sheep, 
or goats." 

Section 955.29, Revised Code, establishes the procedure where-
by an owner of the therein statutorily enumerated kinds of animals 
may recover when such animal has been injured or killed by a dog 
not belonging to such owner nor harbored on his premises. The 
enumerated animals are: horses, sheep, cattle, swine, mules, goats, 
domestic rabbits, and domestic fowls or poultry. 

A review of the statutes cited, supra, as well as other perti
nent provisions of the Revised Code, reveals a legislative intent 
to separate dogs from those classes of animals normally thought 
of as livestock or farm-related. See also Mioduszewski v. Saugus, 
337 Mass. 140, 148 N.E. 2d 655 (1958). The Court in Mentor L~oons, 
Inc. broadened the purposes to which the enumerated animals could 
be put and still be considered part of animal husbandry. Horses, 
for example, may be used for recreation and need not be used on a 
farm or farm-related operation, and the zoning exemption wil~ still 
apply. The Court did not, however, intend to so broaden the cate
gory of animals included within animal husbandry as to place every 
animal raised commercially_ therein. The Court in Davidson did in
clude mink as part of animal husbandry, under the theory that the 
definition of "animal husbandry" should include more than what 
might ordinarily be thought of as domestic animals. However, mink 
have, for some years, been considered agricultural products by 
statute, even though the Court in Davidson did not rest its decis
ion on such statute. Section 901.35, Revised Code, provide3, in 
pertinent part, as follows: 

"For the purpose of all classification and 
administration of acts of the general assembly, 
executive orders, administrative orders, and reg
ulations pertaining to mink, the following rules 
apply: 

"(A) Mink raised in captivity for breeding 
or other useful purposes are deemed dome'stic ani
mals. 

"(B) Mink are deemed agricutlural products. 

"(C) The breeding, raising, producing, or 
marketing of mink or their products by the pro
ducer is deemed an agricultural pursuit." 

Our General Assembly has never included dogs in the general 
category of livestock or farm animals, and, in fact, has segre
gated them as a type of animal apart from all others pursuant 
to the provisions of Chapter 955, Revised Code, which Chapter 
is entirely devoted to dogs. 

It is therefore my opinion and you are hereby advised that 
the raising and care of dogs is not animal husbandry and there
fore not agriculture within the meaning of Section 519.01, Revised 
Code, and such activity does not constitute the use of land or 
builnings for agricultural purposes within the meaning of Section 
519.21, Hevjscd Code. 
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OPINION NO. 69-080 

Syllabus: 

If for any reason a political party candidate for public office 
withdraws, dies, or is incapacitated to hold office at any time, not 
excluded by the time limits specified in Section 3513.31, Revised 
Code, such candidate vacancy may be filled pursuant to such section. 

To: Ted W. Brown, Secretary of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, July 3, 1969 

Your request for my opinion reads in pertinent part as follows: 

"Can the vacancy created by the death of 
a candidate who filed a declaration of candi
dacy for nomination as a candidate for a poli
tical party be filled by said political party 
after the May primary date in accordance with 
the provisions of Section 3513.31 of the Re
vised Code when said candidate died in April, 
prior to the date when a primary election 
would have been held by his political party, 
although in fact, no such primary election 
was held due to a lack of contest for the 
nomination as Republican party candidates to 
any elective office? We will appreciate your 
advice on this question so that we can relay 
the answer to the Belmont County Board of 
Elections." 

The per curiam opinion in The State, ex rel. Gottlieb v. Sulligan, 
et al., 175 Ohio St. 23$ (1963), along with two reasonable assump
tlons, is, in my opinion, completely dispositive of your question. 
Random statements of the court are as follows: 

nThe sole issue in this case is whether 
a person selected as a party candidate for an 
office in a primary election who withdraws his 
candidacy for that office is eligible for se
lection as a party candidate by the party com
mittee to fill a vacancy in the nomination for 
another office created by the withdrawal of 
the candidate originally nominated. 

"The determination of this question 
res~s on the construction of Section 3513.04, 
Revised Code, which reads in part as follows: 

"
1 No person who seeks ;party ·11.0minat.ion 

for an office or position at a primary 
election by declaration of candidacy shall be 
permitted to become a candidate at the following 
general election for any office by nominatjng 
petition or by write-in. 1 

)',: * * 
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'***an examination of this section re
veals that by its very terms its operation is 
confined to those situations where a candidate 
seeks a place on the ballot either by a write
in vote or by nominating petition. No refer
ence is made to the present situation whereby 
a candidate is selected by a party committee 
under the provisions of Section 3513.31, Re
vised Code. Thus, there is no direct prohi
bition of respondent Flask's candidacy by 
this section unless, as urged by relator, se
lection by party committee is equivalent to 
selection by nominating petition. 

"Inasmuch as Section 3513.04, Revised Code, 
specifically refers to a 'nominating peti
tion, 1 it is necessary to determine the 
meaning of this phrase under the Ohio stat
utes. An examination of the election laws 
indicates that the phrase, 'nominating peti
tion, 1 has a specific meaning. Under our 
statutes the candidates for public office 
may gain nomination by two methods: One, 
by filing a declaration of candidacy accom
panied by a petition entitling one to be a 
participant in the direct party primary 
wherein candidates from all political par
ties seek their nomination; or, two, by 
what is designated as a nominating petition, 
the method by which the independent candi
date may seek his place on the elective bal
lot. (See Section 3513.252, Revised Code.) 
In other words, the nominating petition is 
the method by which the independent candi
date seeks his place on the elective ballot. 
Clearly a selection by a party committee of 
a party candidate to fill a vacancy on the 
ballot would not fall within the meaning of 
a nominating petition. The purpose of Sec
tion 3513.31, Revised Code, is to replace a 
duly nominated party candidate, who, because 
of death or withdrawal, has created a vacan
cy in the party ticket. The selection is of 
a party candidate and not an independent 
candidate and thus does not constitute a 
nominating petition or a petition in any 
sense. 

"The purpose of Section 3513.04, Re
vised Code, clearly is to prevent a disap
pointed party candidate who has failed to 
be selected as a nominee in the primary 
from again trying to be placed on the elec
tive ballot by entering the arena as an 
independent candidate. 

"The operation of Section 3513.04, Re
vised Code, is confined to a nominating 
petition within the meaning of such term as 
used in the Ohio statutes and does not re-
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late to persons selected by a party commit
tee under the terms of Section 3513.31, 
Revised Code. 

Section 3513.31, Revised Code, relat
ing to the selection of cand1dates to f1ll 
vacancies, is therefore, valid, and a selec
tion thereunder does not constitute a 
selection by nominating petition. There
fore, inasmuch as Section 3513.04, Revised 
Code, confines its prohibitions to those 
seeking candidacy or election by write-in 
votes or nominating petition, it does not 
apply to a candidate selected by party 
committee under the provisions of Section 
3 513.31, Revised Code. '' 

(Emphasis added.) 

Opln. 69-0BO 

My first assumption, if one is indeed necessary, is that if for 
any reason a political party candidate for public office withdraws, 
dies, or is incapacitated to hold office at any time, not excluded 
by the time limits specified in Section 3513.31, Revised Code, such 
candidate vacancy may be filled pursuant to such section, which 
provides in pertinent part as follows: 

f;If a person nominated in a primary 
election as a candidate for election at 
the next general election dies, the vacan
cy so created may be filled by the same 
committee in the same manner as provided 
in the first five paragraphs of this sec
tion for the filling of similar vacancies 
created by withdrawals, except that the 
certification when filling a vacancy 
created by death, may not be filed with 
the secretary of state, or with a board 
of the most populous county of a district, 
or with the board of a county in which 
the major portion of the population of a 
subdivision is located, later than four 
p.m. of the tenth day before the day of 
such general election, or with any other 
board later than four p.m. of the fifth 
day before the day of such general 
election." 

My second assumption is that when a person has filed a declara
tion for candidacy and is nominated pursuant to Section 3513.02, Re
vised Code, it is tantamount to having been nominated at a primary 
election for the purposes of Section 3513.31, Revised Code. 

It is, therefore, my opinion, and you are advised that when a 
vacancy is created by the death of a candidate who filed a declara
tion of candid?CY for nomination as a candidate for a political 
party, it may be filled by said political party after the May primary 
date in accordance with the provisions of Section 3513.31 of theRe
yised Code, when said candidate died in April, prior to the date 
when a primary election would have been held by his political party, 
although in fact, no such pi~mary e~Gction was held due to a lack 
of contest for the nomination as Republican party candidates to any 
elective office. 
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OPINION NO. 69-081 

Syllabus: 

A defendant acquitted by a jury of a charge is entitled to 
the return of costs posted by him before the trial. 

To: James K. Nichols, Morgan County Pros. Atty., McConnelsville, Ohio 
By: Paul W. Brown, Attorney General, July 3, 1969 

2-174 

I am in receipt of your opinion request which reads as follows: 

'·I have been contacted concerning 
the legality of an individual serving 
at the same time as clerk of the town
ship and clerk of the village. 

''The individual serving in this 
capacity is an elector within the vil
lage and within the township. I cannot 
find any statute specifically prohibit
ing a person from serving in the mentioned 
offices. It would appear that these of
fices are compatible. However, I would 
appreciate your opinion. 

•·rJ!y second inquiry is in regard to 
court costs filed in a c~iminal action 
in a county court. Specifically, the 
individual was charged with assault and 
battery. He requested a jury trial (6 
man) and posted $30 in costs. He was 
acquitted of the charge~ However, the 
court is of the opinion that the posted 
costs of $30 were forfeited and should 
not be returned to the individual. 
I do not share this opinion. Your 
comments would be appreciated. I 
might add that the court is aware 
of this inquiry and will not take 
exception should your opinion agree 
with mine. '' 

To answer your first inquiry, I direct your attention to Opinion 
No. 1075, Opinions of the Attorney General for 1915, which opinion 
controls the matter in question. 

As to your second inquiry, it is necessary to consider Section 
2947.23, Revised Code, which reads as follows: 

"In all criminal cases, including 
violations of ordinances, the judge or 
magistrate shall include in the sentence 
the costs of prosecution and render a 
judgment against the defendant for such 
costs. If a jury has been sworn at the 
trial of a case, the fees of the jurors 
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shall be included in the costs, which 
shall be paid to the public treasury 
from which the jurors were paid." 

Opin. 69-081 

Under this section, jurors' fees where a jury has been sworn 
are to be included in the sentence upon a defendant. Thereby, in 
order for the defendant to be responsible for the cost of the jury, 
he must be found guilty. The converse of this i.s tho.t if he is in
nocent or acquitted, then he is not to be charged for the cost. 

This is in holding with Opinion No. 4961, Opinions of the At
torney General for 1955. Syllabus number one of that opinion 
states as follows: 

"Under the provisions of Section 
2947.23, Revised Code, the per diem fees 
of jurors in a criminal case, including 
the per diem fee of an alternate juror 
chosen pursuant to Section 2313.37, Re
vised Code, constitute a part of the 
costs of prosecution for which judgment 
shall be rendered against a convicted 
defendant, and in the event the county 
is not able to realize such costs on 
execution against the defendant, they 
may be certified to the state auditor 
for payment by the state, pursuant to 
the provisions of Section 2949.19, 
Revised Code." 

Note that judgment shall be rendered for costs of prosecution 
"against a convicted defendant." An acquitted or an innocent de
fendant is not required to pay juror fees. 

This is to be distinguished from Opinion No. 69-058, Opinions 
of the Attorney General for 1969, the syllabus of which reads as 
follows: 

"l. The costs of prosecution, in
cluding jury fees, arising out of a mis
trial and subsequent trial and conviction, 
must be assessed against the defendant 
pursuant to Section 2947.23, Revised Code. 

"2. Where, in the subsequent trial, 
the defendant pleads 'guilty' before the 
jury is impanelled, the fees of that jury 
may not properly be included in the costs 
of prosecution. 

"3. The court has no discretion in 
the taxing of jury fees in the case where 
a mistrial is declared resulting in a 
subsequent trial and conviction.'' 

The present inquiry involves only one trial and no prior trial. 

It is, therefore, my opinion, and you are hereby advised that a 
defendant acquitted by a jury of a charge is entitled to the return 
of costs posted by him before the trial. 
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OPINION NO. 69-082 

Syllabus: 

A county law library association may expend its funds 
in order to obtain a computer communications console as a means 
of access to the system of computerized legal research. 

To: James B. Patterson, Madison County Pros. Atty., London, Ohio 
By: Paul W. Brown, Attorney General, July 8, 1969 

I have your request for my opinion on the following 
question: 

"May a County Law Library expend 
its funds to rent or otherwise obtain 
a computer communications consol (sic) in 
order to provide a means of access to the 
system of computerized law searching for 
judges and members of the County Law 
Library ~ssociation?" 

The funds of a county law library association come 

2-176 

from two separate sources. The first source is made up of 
contributions by private individuals. There is no limitation 
on the use of these funds. They may be used for any purpose, 
including obtaining a computer communications console. van Wert 
County Law Library Association v. Stuckey, 42 0. o. 1 at 8 
(C. P. Van Wert Co. 1949) ~ Opinion No. 5308, Opinions of the 
Attorney General for 1955~ Opinion No. 4856, Opinions of the 
Attorney General for 1955. 

The other funds are court fines allocated to the law 
library association under the provisions of Sections 3375.50 to 
3375.53, inclusive, Revised Code. Section 3375.54, Revised Code, 
provides for the expenditure of these funds as follows: 

"The money paid to the board of 
trustees of a law library association 
under sections 3375.50 to 3375.53, 
inclusive, of the Revised Code, shall be 
expended in the purchase of lawbooks and 
in maintenance of such law library 
association." 

While a system of computerized legal research is not 
specifically mentioned in this section, it is my opinion that 
funds may be expended for such a system. Such an expenditure 
can be authorized either under the authority to purchase law 
books or under the authority to maintain the law library. 
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Although a computerized legal research system is not technically 
a law book, it serves precisely the same purpose. Both are means 
of legal research: both provide access to the law. The system 
of computerized legal research is merely a technological 
improvement over law books. It is the newest development in legal 
research. 

A statute should be construed with reference to its 
purpose.. It should be given the interpretation which will carry 
out its objective. 

"The primary duty of a court in 
construing a statute is to give effect 
to the intention of the Legislature 
enacting it. In determining that intention, 
a court should consider the language used 
and the apparent purpose to be accomplished, 
and then such a construction should be 
adopted which permits the statute and its 
v<o.rious parts to be construed as a whole and 
gives effect to the paramount object to 
be attained." B.ill!!Phrys v. Winous Co., 
165 Ohio St. 45 at 49 (1956). 

(See also 2 Sutherland, Statutory Construction, Sections 4704 
and 5505.) 

The obvious purpose of Section 3375.54, supra, is to 
authorize the library trustees to expend funds to provide means 
for legal research for the judges and other specified officials. 
Computerized legal research is the newest development in legal 
research. An interpretation of the statute which permits the 
use of such a system gives effect to the statutory purpose. Any 
other interpretation would hinder and obstruct the purpose. 

The law library association can also obtain this system 
under its authority to maintain the law library. Under this 
authority the trustees may expend these funds to provide all 
services necessary for the maintenance of the law library except 
those which are required to be furnished by the county commissioners. 

"The word 'maintenance' in 
Section 3375.54, Revised Code, denotes 
upkeep and contemplates the use of the 
fines fund to pay for all services 
necessary for the maintenance of the law 
library association, save those required 
by stat].lte to be furnished by the county." 
Opinion No. 4856~ Opinions of the Attorney 
General for 1955, at p. 74. 

Those items which are required to be furnished by the 
county commissioners are set forth in Section 3375.49, Revised 
Code. These include physical facilities s:lch as rooms, bookcases, 

October 1969 Adv. Sheets 



Opln. 69-083 ATTORNEY GENERAL 2-178 

heat and light. Such items are of a different nature from a 
system of legal research. The expenditure of funds for maintenance 
of the law library was considered in the case of Van ~'>'ert County 
Library v. Stuckey, supra. The Court stated at page 8 of its 
Opinion as follows: 

"The law library association may 
expend funds received under Sections 
3056 to 3056-3 (General Code] for 
purchase of books, repair of books, a 
reasonable amount to any person acting as 
custodian or performing duties that 
are not within the usual duties of 
librarian; the reasonable purchase of 
furniture, such as tables and chairs for 
the use of pe)Csons using the books; and any 
other reasonable expenses necessary for the 
maintenance of the law library such as 
purchase of library cards, catalogs, 
indexes, etc." 

A system of computerized legal research, while a means 
of legal research similar to law books, also provides a service 
similar to library cards, catalogs, and indexes. It operates as 
as index in that it furnishes citations to cases and statutes. 
Such a system is reasonable to maintaining a modern up-to-date 
law library. It would thus be authorized as a reasonable expense 
necessary for the maintenance of the law library. 

It is, therefore, my opinion and you are hereby advised 
that a county law library association may expend its funds in 
order to obt.ain a computer communications console as a means of 
access to the system of computerized legal research. 

OPINION NO. 69-083 

Syllabus: 

1. A political subdivision may not borrow money pursuant 
to Section 133.30, Revised Code, in anticipation of an allocation 
from the local government fund until it is finally determined pur
suant to the requirements of Section 5739.22, Revised Code. 

2. For the same reasons as above stated, the County Auditor 
may not make a partial distribution of the county local government 
fund. 

To: Everett Burton, Scioto County Pros. Atty., Portsmouth, Ohio 
By: Paul W. Brown, Attorney General, July 8, 1969 

Your request for my opinion concerning the borrowing of money by 
a local subdivision in anticipation of a distribution from the local 
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government fund presents two specific questions as follows: 

"A. Can a political subdivision 
entitled to participation in the pro
ceeds of the undivided local govern
ment fund borrow from a financial 
institution against the anticipated 
distribution when the name fund is 
under appeal? 

"B. Can the County Auditor make 
a partial distribution of the Local 
Government Fund to subdivisions en
titled to participate when such fund 
allocation is under appeal?" 

Section lJJ.JO, Revised Code, reads in pertinent part as 
follows: 

"In anticipation of the collection 
of current revenues in and for any fis
cal year, other than the proceeds of 
taxes levied by the subdivision upon 
the duplicate of such subdivision, the 
taxing authority of any subdivision 
may, in addition to the authority pro
vided in the first paragraph of this 
section, borrow money and issue notes 
therefor, but the aggregate of such 
loans shall not exceed one half of 
the amount estimated to be received 
from such sources during such fiscal 
year, less any advances thereon. The 
sums so anticipated shall be deeme4 
appropriated for the payment of such 
notes at maturity. The notes shall not 
run more than six months, and the pro
ceeds shall be used only for the pur
poses for which the anticipated 
revenues are collected and appropriated." 

(Emphasis added.) 

There are explicit instructions in the above quotation with 
respect to the amount of money which may be borrowed, i.e., not to 
exceed one-half the amount estimated to be received, and, further, 
that which is anticipated shall be deemed appropriated to repay the 
amount borrowed. 

Certainly, one cannot say there is any amount appropriated for 
the repayment of borrowed money in your situation l'lhere no definJ_te 
amount has yet been determined. Especially is this true in view of 
the fact that the determination is presently interrupted by City of 
New Boston vs. Scioto Budget Co~~ission, Case No. 69-299, Supreme 
Court of Ohio. 

The present law of Ohio on this point is forcibly stated by the 
court in Board of County Commrs. vs. Willoughby Hills, 12 Ohio St. 
2d 1, as follows: 

"1. The need of a subdivision 
for revenue, in addition to v1hat it 
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has, is an essential requirement for 
any apportionment to that subdivision 
from the county undivided local govern
ment fund. (Paragraph two of the syl
labus of Lake County Budget Commission 
v. Village of Willoughby Hills, 9 Ohio 
St. 2d 108, approved and followed.) 

"2. The Board of Tax Appeals has 
the same duty as the County Budget Com
mission to make findings as to the 
dollar amount of the needs of each sub
division of the county seeking to par
ticipate in the fund. (Paragraphs five 
and six of the syllabus of Lake County 
Budget Commission v. Village of Wil
loughby Hills, 9 Ohio St. 2d 108, ap
proved and followed.) 

"3. The claim of a subdivision 
that it needs a certain amount for an 
expenditure that it is authorized to 
make for current operating expenses 
does not require a determination that 
it needs such amount for such 
expenditure.'' 

2-180 

Most parties to litigation anticipate favorable decisions but 
the General Assembly did not use the word "anticipation!; with ~uch 
broad connotation as to make it possible for all subdivisions in a 
county to borrow against the local government fund before the allo
cation of the estimated local government fund has been determined 
pursuant to Section 5739.22, Revised Code, which in your situation 
will hopefully be resolved by the Supreme Court in the New Boston 
case, supra. 

Your first question implies a false premise in that whether or 
not the City of New Boston is entitled to participation in the fund 
has not yet been determined (Board of County Commrs. v. Willoughby 
~,supra). 

From the foregoing, it is, therefore, my opinion, and you are 
advised: 

1. A political subdivision may not borrow money pursuant to 
Section 133.30, Revised Code, in anticipation of an allocation from 
the local government fund until it is finally determined pursuant to 
the requirements of Section 5739.22, Revised Code. 

2. For the same reasons as above stated, the County Auditor 
may not make a partial distribution of the county local government 
fund. 

October 1969 Adv. Sheets 



2-181 OPINIONS 1969 Opin. 69-084 

OPINION'NO. 69-084 

Syllabus: 

One may be a member of a private, non-profit corporate board and 
also a member of a Board of Township Trustees that deals infrequently 
with such private ncn-profit corporation, if that member does not 
participate in the resolution of problems concerning that corporation;. 

To: R. Kenneth Kunkel, Delaware County Pros. Atty., Delaware, Ohio 
By: Paul W. Brown, Attorney General, July 9, 1969 

I have before me your request for my opinion as to whether there 
is a conflict between the positions of Township Trustee and member of 
the Board of Trustees of a non-profit corporation concerned with the 
development and supply of water resources in rural areas of the coun
ty. The point in time at which a conflict may arise is when the 
Township Trustees are to grant easements along roads and across 
ditches, etc. The board for the corporation consists of eleven mem
bers, two of whom are members of separate Boards of Township Trustees 
within the county. 

The fact that a township trustee is also a member of the corpo
rate board in question does not in and of itself void action taken by 
the Township Trustees concerning the non-profit cor~oration. In the 
case of Richardson v. S camore Tw . , 6 O.N.P. (N.S.) 505, 18 O.D.N.P., 
306 (190 , a Township Trustee was a director and stockholder of a 
bank making the highest bid for the usage of township funds. It was 
held that the contract was not thereby rendered void. 

It is an established principle that public officers are disqua~ 
fied from voting on a matter coming before the agency in which they 
serve if they have a direct, pecuniary interest in the matter in 
question. Oliver v. Brill, 14 0. App., 312 (1921). This has been 
applied to Township Trustees under Oliver v. Brill, supra. 

The corporate trustees receive no compensation by virtue of their 
positions. There is no such direct pecuniary interest involved that 
Oliver v. Brill, supra, would require the Township Trustee to dis
qualify himself. 

However, a public officer is a fiduciary as well as an officer 
to his const.i tueuts. He must perform fairly and in a personally di.s
interested manner as behooves a fidud.ary. .Q,li.'!:.e.~· v~_B_ril~, supra, 
This rule is designed to eli min.<~t.e particular questions from the con
sideration of a prejudiced public officer. It is not designed to 
exclude him from that office altogether. 

In light of the fact that the individuals in question do not 
serve on the same Board of Township Trustees, a given Board of Town
ship Trustees will not be rendered unable to act on the matter in 
question. It is not a harsh result, thereby, to require the Town
ship Trustees in question to abstain from voting on the granting of 
easements in order to ensure that there is no breach of fiduciary 
trust by said individuals. 
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It is, therefore, my opinion, and you are hereby advised that 
one may be a member of a private, non-profit corporate board and 
also a member of a Board of Township Trustees that deals infrequently 
with such private non-profit corporation if that member does not 
participate in the resolution of problems concerning that corporatkn. 

OPINION NO. 69-085 

Syllabus: 

A board of trustees of a county hospital may not make ex
penditures of hospital funds to pay the premium upon policies 
of professional malpractice insurance for interns and resi
dents employed at the hospital. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: Paul W. Brown, Attorney General, July 9, 1969 

I have before me your request for my opinion which reads as 
follows: 

"May the Board of Trustees of a county 
Hospital make expenditure of hospital funds 
to pay the premiums upon policies of pro
fessional malpractice insurance for interns 
and residents employed at the hospital?" 

In Ohio, statutory power to purchase insurance for a county 
hospital is conferred by Section 339.06 of the Ohio Revised Code. 
That section reads in pertinent part as follows: 

"The board of county hospital trustees 
shall upon completion of construction or 
leasing and equipping of the county hospital, 
assume the operation of such hospital. The 
board of county hospital trustees shall have 
the entire management and control of the hos
pital and shall establish such rules for its 
government and the admission of persons as 
are expedient. 

"The board of county hospital trustees 
has control of the property of the hospital, 
and all funds used in its operation. * * * 

"* * * * * * * * * 

"The board of county hospital trustees 
may designate the amounts and forms of insur
ance protection to be provided, and the board 
of county commissioners shall secure such pro
tection. 

* * * * * *If 

In the absence of limitations on the power, the above sec-
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tion glve~ a board of county hospital trustees discretionary 
power in selecting insurance for the hospital or hospitals 
under its control. At least one limitation on this discre
tionary power comes from the well settled doctrine in Ohio 
that a county is not liable in tort in the absence of an express 
statute creating such liability. The Board of County Commission

_e.!'J> __ of __ P_or_t~_g~-G~un_tl: v. a~~~E-· 8~ Ohlost·.--19; ·Jo -11'910T;-9TN:"E. 
255 (1910); Schaffer v. Board of Trustees of Franklin County 
veterans Memorial, et al., l'Tl Ohio st. 228 (ly6o). 

One of my predecessors recognized the impact of the doctrine 
of county immunity in Opinion No. 2976, Opinions of the Attorney 
General for 1934. Paragraph one of the syllabus of that opinion 
reads as follows: 

"A board of county commissioners cannot 
legally enter into a contract and expend public 
monies for the payment of premiums on 'public 
liability' or 'property damage' insurance cover
ing damages to property and injury to persons 
caused by the negligent operation of county own
ed motor vehicles." 

The opinion bases its reasoning on an earlier opinion from 
this office which is Opinion No. 494, Opinions of the Attorney 
General for 1927. The syllabus of that opinion reads the same 
as Opinion No. 2976, supra, but in addition the latter portion 
of the syllabus adds the following which was adhered to in the 
later opinion: 

"* * * there being no liability to be 
insured against, the payment of premiums 
would amount to a donation of public moneys 
to the insurance company." 

The fact that there was no liability to be insured against 
was the key point in Opinion No. 1201, Opinions of the Attorney 
General for 1960. The opinion covers public liability insurance 
for physicians and doctors and has a direct bearing on the ques
tion you have put forth. The syllabus of the opinion reads as 
follows: 

"A municipal corporation is without 
authority to purchase public liability 
insurance covering physicians and nurses 
employed in the municipal department of 
health for liability arising out of such 
employment." 

The opinion discusses the tort liability of a municipal 
corporation for governmental and proprietary functions and 
decides that on the facts involved in that opinion the opera
tion of a public health board is a governmental function of 
the city and thus there is no liability in tort. In your sit
uation we are involved with the tort liability of a county in 
the operation of a county hospital. 

Though there is not an abundance of case law on the sub
ject, in Wiezbicki v. Carmichael, 118 Ohio App. 239 (1963), 
a demurrer was sustaiuecr-as-against a petition brought against 
a county hospital. The suit by a former patient sought damages 
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from the members of the board of trustees of the hospital for 
personal injury claimed to have been received as a result of 
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the negligence of the members of the board, acting through their 
servants and employees in the operation of the hospital. In addi
tion, the Ohio Supreme Court has held that a university-owned hos
pital such as the Ohio State University Hospital is not liable in 
tort since it is an instrumentality of the state. Wolf v. Ohio 
State University Hospital, 170 Ohio St. 49 (1959). ----

Wiezbicki, supra, was cited in Opinion No. 1109, Opinions 
of the Attorney General for 1964. The syllahus of that opinion 
reads as follows: 

"l. A joint township district hospital 
board organized pursuant to Section 513.07 
et seq., Revised Code, and operated solely 
from funds received through charges for services, 
is not liable in tort to persons injured in the 
operation of its hospital. 

"2. The board of governors of a joint town
ship district hospital has no authority to pur
chase liability insurance for protection against 
loss by reason of liability for tort in the oper
ation of the joint township district hospital." 

In the opinion my immediate predecessor cited an earlier 
opinion which stated that it was immaterial whether the operation 
of the hospital constituted a proprietary or governmental func
tion. Opinion No. 179, Opinions of the Attorney General for 1957. 
This 1957 Opinion states as follows at page 46: 

II* * * * * * * * * 
"* * * The doctrine of governmental and 

proprietary functions recognized that with 
regard to some functions municipal corporations 
act as agents of the sovereign state, and when 
they do they partake of sovereignty and sover
eign immunity. The purpose of the doctrine is 
to distinguish those functions where the munic
ipal corporation does partake of sovereignty 
from those v.rhcJ.-;8 ~ ~ does :J:· ~. But c:ot..~I"2tit::s ~.Ll..J. 

townships have never been regarded otherwise 
than as agents of the state. There has never 
been any confusion between these governmental 
c·:nCI. C')l"j:O>:>ate functions, for they arc ;,c.;; ';' ·.· · 
porations and are regarded as having govern
mental functions only. Therefore the doctrine 
of governmental and proprietary functions does 
not apply to them. 

II* * * * * * * * *'' 
In addition, I am aware of no statutory provision which 

waives the immunity of a county from a suit for torts occurring 
in the operation of a county hospital. I thus must concur in the 
previously cited opinions of my predecessors. There being no po
tential liability, the board of trustees has no authority to pur
chase liability insurance. 
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It is, therefore, my opinion and you are accordingly advised 
that a board pf trustees of a cqunty hospital may not make ex
penditures of hospital funds to pay the premiums upon policies 
of professional malpractice insurance for interns and residents 
employed at the hospital. 

OPINION NO. 69-087 

Syllabus: 

1. The Board of Building Standards may not certify a muni
cipal or county building department to exercise enforcement 
authority and approve plans pursuant to Sections 3781.03 and 
3791.04, Ohio Revised Code, if said building department contracts 
with private agencies to perform such work. 

2. The Board of Building Standards may not certify a muni-··· 
cipal or county building department to exercise enforcement 
authority and approve plans pursuant to Sections 3781.03 and 
3791.04, Ohio Revised Code, if said building department contracts 
with another certified building department to perform such work. 

3. Building departments certified by the Board of Building 
Standards may charge in excess of the fees prescribed for the 
inspection of plans in Section 3791.07, Ohio Revised Code. 

To: William 0. Walker, Director, Dept. Industrial Relations, Columbus, Ohio 
By: Paul W. Brown, Attorney General, July 25, 1969 

I have before me your request for an opinion on the following 
quest.ions: 

''1. May the Board of Building 
Standards certify a I'!IUnicipal or county 
building department to exercise enforce
ment authority and approve plans pur
suant to Sections 3781.03 and 3791.04 
of the Ohio Revised Code, if said build
ing department contracts with private 
agencies to perform such work? 

"2. May the Board of Building 
Standards certify a municipal or county 
building department to exercise enforce
ment authority and approve plans pursu
ant to Sections 3781.03 and 3791.04 of 
the Ohio Revised Code, if said building 
department contracts with another certi
fied building department to perform such 
work? 

"3. May a certified building de
partment charge in excess of the fees 
prescribed in the Ohio Revised Code 
3791.07 for th~ inspection of plans?" 

Section 3781.10 (E), Revised Code, reads as follows: 
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"The board of building standards 
shall: 

"(E) Certify municipal and county 
building departments to exercise enforce
ment authority and to accept and approve 
plans pursuant to sections 3781.~3 and. 
3791.04 of the Revised Code. Sa1d munl
cipal and county ?ui~ding.de~artments 
shall have jurisd1ct1on w1th1n ~he mean
ing of said sections only with re~pect 
to the types of buildings and subJect 
matters as to which they have been cer
tified under this section and as to which 
such certification remains in effect. 
Such certification shall be upon appli
cation by the municipaJ corporation or by 
the board of county commissioners and ap
proval of such application by the.boa~d 
of building standards. Such appl1cat1on 
shall set forth the types of building 
occupancies as to which the certi~i~ation 
is requested, the number and quallflca
tions of the staff composing the building 
department, and the proposed budget for 
the operation of such department. Such 
certification may be revoked or suspended 
with respect to any or all of the build
ing occupancies to which it ::--elates on 
petition to the board of building stand
ards by any person affected by such en
forcement or approval of plans, or by said 
board on its own motion. Hearings shall 
be held and appeals permitted on any such 
proceedings for certification or for revo
cation or suspension of certification in 
the same manner as provided in section 
3781.101 ;-3781.10.1 7 of the Revised 
Code for other proceedings of the board 
of building standards. Upon certifica
tion, and until such authority is re
voked, county building departments 
shall enforce such regulations over 
those occupancies listed in the appli
cation without regard to limitat~on 
upon the authority of boards of county 
commissioners under Chapter 307. of 
the Revised .Code;" 

2-186 

Your first question is, may the Board of Building Standards cer
tify a municipal or county building department to exercise enforce
ment authority and approve plans pursuant to Sections 3781.03 and 
3791.04 of the Ohio Revised Code, if said building department con
tracts with private agencies to do such work. 

Section 3781.03, Revised Code, reads in pertinent part as 
follows: 

"The chief of the division of factory 
and building inspection, and building in-
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spector or commissioner of buildings in 
municipal corporations whose building de
partments have been certified by the boarc 
of building standards under section 3781.10 
of the Revised Code and, in the unincorpor
ated territory of counties, the building 
inspector or commissioner of buildings in 
cotmties \'lhose building depart.ments have 
been certified by the board of building 
standards under section 3781.10 of the 
Rev1sed Code, shall enforce all the pro
visions in such chapters and any regula
tions adopted pursuant thereto relatine 
to construction, arrangement, and the 
erection of all buildings or parts there
of, as defined in section 3781.06 of the 
Revised Code, including the sanitary con
dition of the same in relations to heating 
and ventilation." 

Opin. 69-087 

Section 3791.04, Revised Code, reads in pertinent part as 
follows: 

"Before entering into contract for 
or beginning the CQnstructio~ or erec
t-ion of any building to which sect1on 
3781.06 of the Revised Code is applic
able, the ovmer thereof shall, in addi
tion to any o~hor submissio~ of plans 
or drawings, specificat-ions, and data 
required by law, submit the plans or 
drawings, specifications, and data pre
pared for the construction, erection, 
and equipment thereof, or the altera
tion thereof or addition thereto to the 
municipal or county building department 
having jurisdiction, and if there is no 
municipal or county building department, 
to the chief of the division of work
shops and factories, for his approval. 
~o owner shall proceed with the con
struction, erection, alteration, or 
equipment of any such building until 
said plans or drawings, snecifications, 
and data have been so approved. No 
plans or specifications shall be approved 
unless the building represented thereby 
would, if constructed, repaired, or 
equipped according to the same, comply 
with Chapters 3781. and 3791. of the 
Revised Code and any rule or regulation 
made under such chapters." 

It is noteworthy that the Board of Building Sta.ndards itself has 
not heen given authod ty to C"rtif:· A. p:ri v.:-t"! <"ZS"'.c:.r t.o :o"'rf:'orm any 
of '\.._lc ,,_)c.r·J 'r:, 1';mc tions. ,".l1e board's c;e:ct.i :'ica t.i.on pohe"·s l·e:;_ct t8 
only to municipal and county building departments. 

Section 3781.10 (E) of the Ohio Revised Code, which delineates 
the powers and duties of the board in regard to certification of 
building departments does not mention contracting with private agen
cies to do the work of certified boards. There is no indication that 
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any method of operation was contemplated other than that each certi
fied board would approve plans and exercise enforcement authority by 
and for itself, using the board's own staff. 

If each board were not expected to do its own work there would 
be l~ttle reason for Sectio~ 37~1.10 (E), Revised Code, 'to require 
(as 1t does) that each appl1cat1on for certification by a board set 
forth the number and qualifications of the staff composing the bu_;_}d .. 
i1J.g C_e f-3T·i.:~nGrr•.:, _, -

It is said in Crawford on Statutory Construction, Section 245, at 
page 478: 

''Legislative grants - whether 
they be of property, rights, or 
privileges, or to municipal or 
private corporations, or individ
uals - must be strictly construed 
against the grantee and in favor 
of the grantor - the government or 
the public. Where there is any 
doubt, it must be resolved in favor 
of the public. Nothing, therefore, 
will pass by virtue of the grant 
except what is given in clear and 
explicit terms." 

There is nothing in the language of Section 3781.10 (E), Revised 
Code, to indicate that the legislature intended the board's certifi
cation power to apply to boards who contracted with private agencies 
to perform their work. The legislature could have specifically 
given the board certification power for building departments which 
contracted with private agencies to perform some or all of the work; 
yet, the legislature did not give the board such powers. I conclude, 
therefore, that the legislature did not intend that Board of Build
ing Standards havefue power to certify municipal or county building 
departments if the local departments contract private agencies to 
perform the department's work. 

Accordingly, it is my opinion that the Board of Building Stand
ards may not certify a municipal or county building department to 
exercise enforcement authority and approve plans pursuant to Sec
tions 3781.03 and 3791.04, Ohio Revised Code, if said building de
partment contracts with private agencies to perform such work. 

Your second question is very similar to the first question in 
that both concern the power of the Board of Building Standards to 
certify local boards which do not perform their own work. The first 
question involved contracting with private agencies. The second 
question is, may the Board of Building Standards certify local build
ing departments if these departments contract with another certified 
building department to perform the work. 

Section 3781.01 (E), supra, treats certification of departments 
which contract with other certified departments the same as it treats 
certification of departments which contract with private agencies. 
Certification of departments which contract with other certified de
partments is not mentioned in Section 3781.10 (E), supra. 

There is no indication of a legislative intent that the Board of 
Building Standards should have the power to certify a building depart
ment which contracted with another department. 
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The second sentence of Section 3781.10 (E), supra, expressly 
states that certified department$ shall have jurisdiction only with 
respect to the types of buildings and subject matter to which they 
have been certified. Contracting with other departments is a matter 
for which no county or municipal board is certified since the Board 
of Building Standards has not been given the authority to certify de
partments to contract with other departments. 

Accordingly, it is my opinion that the Board of Buildjng 3tand
ards may not certify a municipal or county building department to 
exercise enforcement authority and approve plans pursuant to Secti~n 
3781.03, ~U£!~, and Section 3791.04, Revised Code, if said building 
depart.ment contracts with another certified building department to 
perform such work. 

Your final question is, may a certified building department 
charge in excess of the fees prescribed in Section 3791.07, Revised 

Code. for the inspection of plans. 

Se.ction 3791.04, hevised Code, provides in pertinent part: 

"Before entering into contract 
for or beginning the construction or 
erection of any building . . . the 
owner thereof shall ... submit the 
plans or drawings • . . to the muni
cipal or county building department 
having jurisdiction, and if there is 
no municipal or county building depart-· 
ment, to the chief of the division of 
workshops and factories, for his 
approval." 

Section 3791.07, Revised Code, however, speaks of: 

"The fee for the inspection of 
plans required to be submitted to the 
division of workshops and factories 
for approval . 11 

(Emphasis added.) 

It is apparent from a reading of Section 3791.04, Revised Code, 
that no plans are required to be submitted to the division of work
shops and factories unless there exists no municipal or county 
building department having jurisdiction. Section 3791.07, Revised 
Code, however, speaks only in terms of fees for the inspection of 
" ... plans required to be submitted to the division of workshops 
and factories." Accordingly, certified local building departmente 
are not restricted as to fee schedules by Section 3791.07, Revised 
Code. 
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OPINION NO. 69-088 

Syllabus: 

The signers of the petition provided for in Section 3311.231, 
Revised Code need not themselves have voted in the last general 
election but'the number of qualified electors residing in the local 
school district affected who sign, must be not less than fifty-five 
per cent of those who voted in that school district in the last gen
eral election. 

To: Thomas C. Hanes, Darke County Pros. Atty., Greenville, Ohio 
By: Paul W. Brown, Attorney General, July 25, 1969 

I have before me your request for my opinion as to interpreta
tion of Section 3311.231, Revised Code, and determination whether 
petitioners for the transfer of a local school district to the ad
joining City of Greenville School District must be fifty-five per 
cent of the qualified electors residing in the affected local school 
district who actually voted ther~in at the last general election, be
ing the general election of November, 1968. You further ask the 
procedure the County Board of Elections should follow to check the 
sufficiency of the signatures to such petition. 

Section 3311.231, Revised Code, reads in part as follows: 

"A county board of education may 
propose, by resolution adopted by major
ity vote of its full membership, or 
qualified electors of the area affected 
egual in number to not less than fiftY
five per cent of the qualified electors 
voting at the last general election re
siding within that portion of a school 
district proposed to be transferred may 
propose, by petition, the transfer of a 
part or all of one or more local school 
districts within the county to an ad
joining county school district or to an 
adjoining city or exempted village 
school district." (Emphasis added. ) 

The emphasized portion of the statute indicates that the signer 
of the petition need not himself have voted in the 1968 general elec
tion, since all that is required is that the number of signatures of 
qualified electors residing in the local school district affected be 
not less than fifty-five per cent of those voting in the 1968 general 
election. This follows the analysis and reasoning of my predecessor 
in Opinion No. 1043, Opinions of the Attorney General for 1964 and I 
affirm the context of that opinion. ' 

Section 3311.231, fupra, goes on to say that the petition itself 
shall be filed at the o fice of the county superimtendent of schools 
who in turn shall cause the board of elections to check the suffi
ciency of signatures of the petition. Perhaps the primary fact that 
only the number of those voting at the last election in the affected 
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·local school district need be determined and not that each signator 
so voted may facilitate the problem for the board of elections. 

I am, therefore, of the opinion and you are so advised: 

The signers of the petition provided for in Section 3311.231, 
Revised Code, need not themselves have voted in the last general 
election but the number of qualified electors residing in the local 
school district affected who sign, must be not less than fifty-five 
per cent of those who voted in that school district in the last 
general election. 

OPINION NO. 69-089 

Syllabus: 

A taxing subdivision, be it a municipality or township, may 
not pass a levy under the provisions of Section 5705.191, Revised 
Code, for the support of a general hospital run by a private not
for-profit corporation. 

to: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, July 28, 1969 

I have received your request for my informal opinion on the 
following question: 

"May the taxing subdivision, be it a munici
pality or township, pass a levy under the provi
sions of Section 5705.191, Revised Code, for the 
support of a hospital in excess of the one mill 
limitation set under Sections 749.01 and 513.01, 
Revised Code?" 

Section 5705.191, Revised Code, states in pertinent part: 

"The taxing authority of any subdivision * * * 
by a vote of two-thirds of all its members, may de
clare by resolution * +:· * that it is necessary -!', -::- * 
to supplement the general fund for the purpose of 
making appropriations for one or more of the fol
lowing purposes: * * * support of general * * * 
hospitals * * * the question of such additional tax 
levy shall be submitted to the electors * * * " 

In reviewing the information which you have forwarded to me, 
I note that the hospital in question is The New London Hospital, 
a private not-for-profit corporation. I have no evidence before 
me of any contract between the corporation and any municipality 
or township for hospital services. Therefore, if money were 
levied under this statute, it would be for the support of a pri
vate not-for-profit corporation with which there is no contract. 

I first call your attention to Opinion No. 39l~, Opinions of 
the Attorney General for 1945. The question presented in Opinion 
No. 394, supra, was whether or not the county could levy a tax 
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under what is now Section 5705.20, Revised Code, for the purpose 
of paying for the care of tuberculosis patients at hospitals with 
which the commissioners had contracted. My predecessor at that 
time ruled that the county could not levy such a tax, stating as 
follows: 

"* * * rsupport of tuberculosis hospitals, r 
applies only to tax levies for the support of a 
tuberculosis hospital owned by the county making 
the levy, or for the support of a district tuber
culosis hospital in the erection of which the 
county has joined, and that it makes no provision 
for the levying of a tax for the purpose of paying 
for the care, treatment and maintenance of patients 
at hospitals with which the county commissioners 
may have contracted * * *" 

(Emphasis added) 

You will note that the present Section 5705.191, Revised 
Code, carries over this language of "support of general or 
tuberculosis hospitals." The problem inherent in this situation 
is a possible conflict with Section 6, Article VIII of the Ohio 
Constitution, which states in part: 

"No laws shall be passed authorizing any 
* * * city * * * or township, by a vote of its 
citizens * * * to raise money for * * * any 
* * * company, corporation, or association 
* * *" 

However, as stated in Opinion No. 180, Opinions of the Attorney 
General for 1915: 

"* * * a contract between a municipal cor
poration and a hospital * * * whereby the munici
pality merely pays the hospital for actual services 
rendered in the care of the sick poor, would not 
be prohibited by article 8, section 6 of the con
sti~ution. The distinction here is between pay
ment for actual services rendered and the payment 
of the proceeds of a whole tax levy, regardless 
of the amount thereof. * * *" 
I will agree that the description of The New London Hospital 

does apparently fit that of a general hospital for medical pur
poses. See Opinion No. 2070, Opinions of the Attorney General 
for 1947. However, I conclude that as used in the context of 
Section 5705.191, Revised Code, support of a general hospital 
is support of a general hospital owned by a county or municipality 
or other governmental entity. 

It is, therefore, my opinion and you are hereby advised that 
a taxing subdivision, be it a municipality or township, may not 
pass a levy under the provisions of Section 5705.191, Revised 
Code, for the support of a general hospital run by a private 
nof:-f'ol'-Pl.'O.f1 t co.t·pora tion. 
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OPINION NO. 69-090 

Syllabus: 

1. Section 325.20, Revised Code, specifically prescribes 
the method to be used in obtaining expense funds for a convention 
trip or one of like manner. Since Section 325.07, Revised Code, 
provides for travel expenses, it and not the additional funds 
provided in Section 325.071, Revised Code, should be looked to 
by the county commissioners in obtaining such funds. 

2. Section 325.07, Revised Code, specifically provides funds 
for transporting prisoners from penal institutions. Since this 
section makes available the necessary funds, it is ur.necessary to 
look to Section 325.071, Revised Code, for such funds. 

To: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, July 28, 1969 

Your request for my opinion reads as follows: 

"Under Section 325.071 of the Revised Code 
which provides additional funds for a county 
sheriff, may these funds be expended for the 
following purposes: 

"(1) May the sheriff expend monies from 
this fund to attend an information conference 
at the National Sheriff's Association? 

"(2) May the sheriff expend monies from 
this fund for the transportation of prisoners?" 

In pertinent part, Section 325.071, Revised Code, reads as 
follows: 

"There shall be allowed annually to the 
county sheriff, in addition to all salary and 
allowances otherwise provided by law, an amount 
equal to one half of the official salary allowed 
under section 325.06 of the Revised Code, to pro
vide for expenses which may be incurred by him in 
the performance of his official duties and in the 
furtherance of justice.* * """ 
As stated in Opinion No. 120, Opinions 6f.the Attorney Gen

eral for 1967: 

"In its enactment of the new section of the 
code the legislature did not put any limitation 
on the expenses to be incurred other than that 
they should be 'in the performance of his offici
al duties and in the furtherance of justice.'" 

Section 325.071, ~pra, would thus be looked to for the an
swer to your specific questions in the abse-nrc or somA lllore spcci.-
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fie sections of the Code. Sections 325.07 and 325.20, Revised 
Coda, do provjcle a more specific answer. 

Section 325.07, supra, reads in part as follows: 

"In addition to the compensation and salary 
provided by section 325.06 of the Revised Code, 
the board of county commissioners shall make al
lowances monthly to each sheriff for keeping and 
feeding prisoners, for his actual and necessary 
expenses incurred and expended in pursuing within 
or without the state or transporting persons con
victed of crimes and offenses * * *· 

"* * * ':=: * * 
"For the purpose of making available to the 

sheriff funds necessary in the performance of the 
duties required of him under this section, the 
board may authorize, as an advancement to the 
sheriff, a sum not exceeding fifty per cent of 
his annual salary, from appropriations made to 
him by such board for pursuing prisoners within 
or without the state, or for transporting such 
prisoners to penal institutions, or both, and 
for transporting persons to the institutions enu
merated in this section for which sum of money so 
advanced the necessary expenses for such trans
portation or pursuance may be paid by the sheriff. 
·~ ~' ~'" (Emphasis added.) 

2-194 

Thus Section 325.07 of the Revised Code, specifically pro
vides for funds to be allocated to the county sheriff to be used 
to cover expenses involved in transporting prisoners. Since the 
necessary funds are provided under this section, there is no need 
to look to Section 325.071, §Upra, for these funds. 

Section 325.20, supra, reads as follows: 

"Except as otherwise provided by law, no 
elected county officer, and no deputy or employee 
of the county, shall attend, at county expense, 
~association_meeting or convention, unless 
authorized by the board of county commissioners. 
Before such allowance may be made, the head of 
the county office desiring it shall make applica
tion to the board in writing showing the neces
sity of such attendance and the probable costs 
to the county. If a majority of the members of 
the board approves the application, such expenses 
shall be paid from the moneys appropriated to 
such office for traveling expenses." 

(Emphasis added.) 

Since this section directly covers the expenditure of county 
funds for convention trips by elected county officers, a county 
sheriff must obtain the prior approval of the county commissioners 
before making such expenditures. After approval is obtained the 
monies are to be paid from monies appropriated for travel expenses. 

Section 325.07, supra, in addition to those portions quoted 
earlier, provides as follows in paragra.ph two: 
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"The board shall allow the sheriff his actual 
transportation expense and telephone tolls expended 
in serving civil processes and subpoenaing witnesses 
in civil and criminal cases and before the grand 
jury, and it may allow any other necessary trans
portation expense for the pro~~r administration of 
the duties of his office.* * *" 
-·- ·--------- (Emphasis added.) 

Opin. 69-091 

Thus Section 325.07, supra, provides for such travel expenses 
and not Section 325.071, supra, which allows an amount equal to 
one-half of the official salary "in addition to all salary and 
allowances otherwise provided by law." 

It is, therefore, my opinion and you are hereby advised: 

l. Section 325.20, Revised Code, specifically prescribes 
the method to be used in obtaining expense funds for a convention 
trip or one of like manner. Since Section 325.07, Revised Code, 
provides for travel expenses, it and not the additional funds 
provided in Section 325.071, Revised Code, should be looked to 
by the county commissioners in obtaining such funds. 

2. Section 325.07, Revised Code, specifically provides funds 
for transporting prisoners from penal institutions. Since this 
section makes available the necessary funds, it is unnecessary to 
look to Section 325.071, Revised Code, for such funds. 

OPINION NO. 69-091 

Syllabus: 

The restriction of the aggregate amount of stock, bonds and 
other evidences of indebtedness and commitments which a building 
and loan association may invest in a development corporation, as 
provided in Section 1151.342, Revised Code, does not apply to 
normal real estate loans and the latter are outside of the 
restriction. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: Paul W. Brown, Attorney General, July 25, 1969 

I have your request for my opinion relative to investment of 
funds by a building and loan association in a development corpora
tion as provided for in Chapter 1726, Revised Code. The question 
reads as follows: 

nMay a savings and loan association, 
which is a member of a development cor
poration created under Chapter 1726 of 
the Ohio Revised Code, and which has in
vested in stock or bonds or debentures 
of such development corporation, make 
real estate loans to such development 
corporation, where the amount of such 
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real estate loans would be in excess of 
the lesser of $250,000 or 1% of the total 
outstanding loans ~ade by such 
association?" 

2-196 

Section 1151.342, Revised Code, provides in part as follows: 

;:An association may subscribe to, 
buy, own, and hold stock and may invest 
in the bonds, debentures, notes, or other 
evidences of indebtedness of development 
corporations organized under Chapter 
1726 of the Revised Code. The aggregate 
amount of stockholdings, investments, 
loans, and commitments of any associa
tion in or to the corporations author
ized by Chapter 1724 and Chapter 1726 of 
the Revised Code shall not exceed one 
percent of the total outstanding loans 
made by such association or two hundred 
fifty thousand dollars, whichever is the 
lesser. 

"Nothing in this section shall be 
construed to restri.ct an association 
from making real estate loans to such 
corporations which would be authorized 
under the lending powers granted the 
association under Chapter 1151 of the 
Revised Code." 

It is noted that Amended Senate Bill No. 44 has been passed and 
signed by the Governor and becomes effective September 25, 1969. 
This act amends Section 1151.342, supra, by striking out the words 
"or two hundred fifty thousand dollars, whichever is the.lesser" so 
that when the act becomes effective, the limit will be set at one 
percent of the total outstanding loans, whatever that limit comes to. 

Looking at the quoted paragraphs from said Section 1151.342, Re
vised Code, it will be noted that the first paragraph speaks espe
cially of the unsecured evidences of indebtedness in addition 
to stock in which the building and loan association may invest and 
the limits of investment in them. Paragraph two refers to real es
tate loans, made in the normal course of business, and states that 
these shall not be restricted in aggregate amount as made to the de
velopment corporation. 

I am, therefore, of the op1n1on, and you are so advised that the 
restriction of the aggregate amount of stock, bonds and other evi
dences of indebtedness and commitments which a building and loan 
association may invest in a development corporation, as provided in 
Saction 12.51. 342, Revised Code, does not apply ~o nOL'Jr.i',l re.1l este."..;e 
Joans and the latter are outside of the restriction. 
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OPINION. NO. 69-094 

Syllabus: 

The positions of public health nurse of a city and 
health commissioner are incompatible offices and one individual 
may not legally hold both positions. 

To: John J. Malik, Jr., Belmont County Pros. Atty., St. Clairsville, Ohio 
By: Paul W. Brown, Attorney General, July 31, 1969 

I have before me your request for my opinion as to 
whether the Public Health Nurse of a city can serve concurrently 
as Health Commissioner. 

The duties of a health commissioner of a city or 
general health district are defined in Sections 3701.53 and 
3709.11, Revised Code. These duties, when read with the duties 
of a health nurse as set out in Section 3709.15, Revised Code, 
come into conflict. 

While the courts have hesitated to announce a 
comprehensive definition of incompatibility, there are certain 
well recognized principles that are derived from common law, 
which by the consensus of authority do render certain offices 
incompatible. The most significant test as to whether offices 
are incompatible is found in the principle that incompatibility 
is recognized whenever one office is subordinate to the other 
in some of its important and principal duties. 

The leading Ohio decision on the compatibility of 
public offices is State of Ohio ex rel. Attorney General v. 
Frank Gebert, 12 c.c. (N.S.) 274 (1909). The Court stated as 
follows at page 275: 

"Offices are considered incompatible when 
one is subordinate to, or in any way a check 
upon, the other: or, when it is physically 
impossible for one person to discharge the 
duties of both." 

The duties of a health commissioner clearly relate 
to the conservation and preservation of the health of the 
community. The duties of a public health nurse also clearly 
follow the same general requirements as do the duties of a 
health commissioner. In view of the Gebert case, supra, the 
two positions in question here are incompatible in that the 
position of public health nurse is subordinate to that of health 
commissioner in regard to important functions. The general 
duties of a health commissioner also involve checking upon the 
duties and performance of a health nurse. This clearly falls 
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within the purview of the Gebert opinion, supra, and, 
therefore, creates an incompatibility in the two positions. 

This office ruled in Opinion No. 3747, Opinions of 
the Attorney General for 1954, that the office of coroner was 
not incompatible with employment as health commissioner. The 
two situations can be distinguished in light of the Gebert 
opinion, supra, because the office of coroner is an autonomous 
and independent office from that of health commissioner. The 
office of public health nurse, however, is subordinate to the 
health commissioner and the latter has a check upon the 
performance by the health nurse. 

It is my opinion, therefore, and you are hereby 
advised that the positions of public health nurse of a city 
and health commissioner are incompatible offices and one 
individual may not legally hold both positions. 

OPINION NO. 69-095 

Syllabus: 

Either a city solicitor or law director has the duty~ 
pursuant to Section 1901.34~ Revised Code, to prepare affi
davits for and prosecute township misdemeanor zoning viola
tion cases to be heard in a municipal court with jurisdiction 
outside its municipal boundaries. 

To: J. Richard McMannis, Medina County Pros. Atty., Medina, Ohio 
By: Paul W. Brown, Attorney General, July 31, 1969 

2-198 

I have before me your request for my opinion.;:which asks~ 
in essence, whether the city solicitor, law director~ or county 
prosecuting attorney has the duty to prepare affidavits for 
and prosecute township misdemeanor zoning violation cases to 
be heard in a municipal court with jurisdiction outside its 
municipal boundaries. 

Section 1901.34, Revised Code, reads: 

"The city solicitor, city attorney, or 
director of law for each municipal corpora
tion within the territory shall prosecute 
all criminal cases brought before the muni
cipal court for violations of the ordinances 
of the municipal corporation for which he is 
solicitor, attorney, or director of law or for 
violation of state statutes or other criminal 
offenses occurring within the municipal corpo
ration for which he is a solicitor, attorney, 
or director of law. The city solicitor, city 
attorney, or director of law of the city in 
which the court is located shall prosecute 
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all criminal cases brought before said court 
arising in the unincorporated areas "~<Tithin 
said territory, except that in the Portage 
county municipal court the prosecuting at
torney of the county shall prosecute all vio
lations of state law arising within said ter
ritories and for assuming said additional 
duties, shall receive compensation at the 
rate of four thousand eight hundred dollars 
per year payable from the county treasury in 
semi-monthly installments. The city solicitor, 
city attorney, or director of law shall perform 
the same duties, as far as they are applicable 
thereto, as are required of the prosecuting at
torney of the county. He or his assistants whom 
he may appoint shall receive for such services 
additional compensation to be paid from the 
treasury of the county as the board of county 
commissioners prescribes." (Emphasis added) 

Opin. 69-095 

This section was interpreted by Opinion No. 66-159, Opin
ions of the Attorney General for 1966, first and second branches 
of the syllabus: 

"1. It is the duty of a city solicitor to 
prepare affidavits and warrants of arrest for 
violations of the law which occur in the territorial 
area of the municipal court of the municipality for 
which he is solicitor. 

"2. It is the duty of a city solicitor to 
prosecute misdemeanor violations occurring in 
such area, through to a final verdict; except 
those violations which are specifically assigned 
to the prosecuting attorney by statute." 

Quoting from the text of Opinion No. 66-159, supra, at 
336, it is stated: 

"Webster's New World Dictionary (1964 Edition) 
defines 'prosecute' as follows: 'to institute 
legal proceedings against or conduct criminal pro
ceedings in court against.' 

"Black's Law Dictionary explains that to 
'prosecute' an action is not merely to commence 
it, but includes following it to an ultimate con
clusion. 

"The preparation of affidavits and warrants 
of arrest is basic to the conduct of criminal pro
ceedings and by definition, therefore, would be in
cluded in the solicitor's duty to 'prosecute.' 
Also, by definition, the city solicitor must 
'prosecute' misdemeanor violations through to a 
final verdict." 

Opinion No. 66-159, supra, interprets Section 1901.34, 
supra, only with respect to the duties of the city solicitor. 
The entirety of the above-cited passages would likewise be ap
plicable to the city law director, whose duties are identical 
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to those of the city solicitor pursuant to Section 1901.34, 
supra, which tacitly recognizes that most cities would not have 
both a city solicitor and law director. 

I am mindful that Section 309.09, Revised Code, directs 

2-200 

the prosecuting attorney to be the legal adviser ~o all township 
officers, and more specifically to the township board of zoning 
appeals, Opinion No. 4893, Opinions of the Attorney General for 
1955. Also, the prosecuting attorney, among others, is permitted 
to institute civil proceedings to prevent violations of zoning. 
regulations pursuant to Section 519.24, Revised Code, But it is 
an elementary legal proposition that a misdemeanor, being a 
criminal action, is prosecuted in the name of the government, as 
a public prosecution. Schultz•s Lessee v. Moore, Wright 280 
(1833), State v. Clinton, 2 Ohio Dec. Reprint, 725 (1863). Thus, 
in the prosecution of an alleged township zoning misdemeanor 
violation no township officer or board would be an actual party, 

Section 1901.34, supra, appears controlling with regard to 
the question you have posed, I believe this result is reinforced 
by the language in that statute which, in essence, states that 
the city solicitor or law director shall perform the same duties 
as the county prosecutor in cases arising before the municipal 
court. 

It is, therefore, my opinion and you are advised that 
either a city solicitor or law director has the duty, pursuant 
to Section 1901.34, Revised Code, to prepare affidavits for and 
prosecute township misdemeanor zoning violation cases to be 
heard in a municipal court with jurisdiction outside its mu
nicipal boundaries, 

OPINION NO. 69-098 

Syllabus: 

1. In an appropriation proceeding the immediate 
prospect of zoning change to the advantage of a property is 
material in determining its value upon the day of taking, and 
any attempt by statute arbitrarily to exclude from jury 
consideration prospective uses presently prohibited by zoning 
ia an att0mpt to limit the property owner'!> right to obtain 
compensation from a jury as contemplated by Section 19, Article I 
of the Constitution of Ohio and by the Fifth Amendment to the 
Constitution of the United States. 

2. The purpose of Section 5511.01, Revised Code, is 
not to exclude from consideration in an appropriation proceeding 
all competent evidence of prospective uses presently prohibited 
by zoning, but rather to prevent the actual granting of a zoning 
change or issuance of a building or other specified permit so 
as not to shift the burden of proof on the question of likelihood 
of a zoning or use change from the property owner to the 
appropriating agency. 
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To: Pearl E. Masheter, Director, oe·pt. of Highways, Columbus, Ohio 
By: Paul W. Brown, Attorney General, August 5, 1969 

You have requested my opinion as to the effect of 
the S~ction 5511.01, Revised Code, moratorium on zoning changes 
and building permits on determination of the value of a property 
being appropriated, with particular reference to determination 
of the highest and best use of the property for appraisal 
purposes. 

Section 5511.01;· Revised Code, provides:.in per.tinent 
part as follows: 

"* * * Before any zoning change or 
subdivision plat is approved and before 
any permit for land use or the erection, 
alteration, or moving of a building is 
granted affecting any land within three 
hundred feet of the centerline of a 
proposed new highway or highway for which 
changes are proposed, as described in the 
certification by the director, or within 
a radius of five hundred feet from the 
point of intersection of said centerline 
with any public road or highway, the 
authority authorized to approve the 
zoning change or subdivision plat or the 
authority authorized to grant the permit 
for land use or the erection, alteration, 
or moving of the building shall give 
notice, by registered or certified mail, 
to the director, and shall not approve a 
zoning change or subdivision plat or grant 
a permit for land use or the erection, 
alteration, or moving of a building for 
one hundred twenty days from date notice 
is received by the director. During such one 
hundred twenty day period and any extension 
thereof as may be agreed to between the 
director and any property owner, notice of 
which has been given to the authority to 
which the application has been made, the 
director shall proceed to acquire any land 
needed by purchase or gift, or by initiating 
proceedings to appropriate, or, make a finding 
that acquisition at such time is not in the 
publ~c interest. Upon purchase, initiation 
of appropriation proceedings, or a finding 
that acquisition is not in the public 
interest, the director shall notify the 
authority from:which notice was received of 
such action. Upon being notified that the 
director has purchased or initiated proceedings 
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to appropriate such land the said authority 
shall refuse to rezone land or to approve any 
subdivision plat that includes the land which 
the director has purchased or has initiated 
proceedings to appropriate, and such 
authority shall refuse to grant a permit for 
land use or the erection, alteration, or 
moving of a building on the land which the 
director has purchased or initiated proceedings 
to appropriate. Upon notification that the 
director has found acquisition at that time 
not to be in the public interest, or upon 
the expiration of the one hundred twenty day 
period or any extension thereof, if no notice 
has been received from the director, said 
authority shall proceed in accordance with law." 

This language was added to Section 5511.01, supra, effective 
August 11, 1967. 

The rights of a property owner in an eminent domain 
proceeding are established by Section 19, Article I, Ohio 
Constitution, and by the Fifth Amendment to the Constitution 

2-202 

of the United States. The latter says simply, "nor shall 
private property be taken for public use, without just 
compensation." The Ohio Constitution is somewhat mo.L-E' not,.ilcd• 

"Private property shall ever be 
held inviolate, but subse.L-vient to the 
public welfare. When taken * * * for the 
pm:poce of making or repairing roads, 
which shall be open to the public, without 
charge, a compensation shall be made to 
the owner,_ in money* * *; and such 
compensation shall be assessed by a jury, 
without deduction for benefits to any 
property of the owner." 

The courts of Ohio, in applying and interpreting 
these constitutional guarantees, have held that the question 
to be decided in an appropriation proceeding is the 
value of the property for any and all uses for which it 
may be suitable, including the most valuable uses to which 
the property can lawfully, reasonably and practically be 
adapted. Sowers v. Schaeffer, 155 Ohio St. 454 (1951); 
Board of County Commissioners v. Thormyer, 169 Ohio St. 
291 (1959). 

In determining the most valuable uses to which a 
property can be put, the zoning classification of the property 
is a key factor. The question often arises to what extent 
evidence is admissible in an appropriation trial of the 
possibility or likelihood of a favorable change in the zoning 
classification which would make the property more valuable than 
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under the then existing zoning. Such a question was presented 
in City of Euclid v. Lakeshore Co., 102 Ohio App. 96 (1956), 
and the court in that case stated as follows at p. 112: 

"There being no evidence to support 
the contention that within the reasonable 
foreseeable future and in the reasonable 
administration of the zoning laws of the 
city of Euclid a reduction of the zoning 
classification of the property taken in 
these proceedings will be likely to occur 
and likewise, by reason of the legislative 
policy of this state in declaring such evidence 
inadmissible in an appropriation case, we 
affirm the trial court in limiting the 
expert evidence as to the value of the 
several parcels taken to the highest and 
best use when considered for the uses 
permitted within the zoning ordinance 
applicable to such property as of the date 
of the trial of the case." 

The "legislative policy" that the court was 
referring to was Section 719.09, Revised Code, which at that 
time provided that "in arriving at such assessment of compensation 
for such lot or parcel, any use or occupancy which is in 
violation of any statute or ordinance, shall be excluded from 
consideration in determining fair market value." That chapter 
of the Code, of course, was applicable to appropriations by 
municipal corporations. l'.oreover, since that time, most of 
Chapter 719 (including Section 719.09), Revised Code, has 
been repealed and has been replaced by Chapter 163, Revised 
Code. Chapter 163, supra, does ~ contain any provision 
analogous to Section 719.09, supra. 

Subsequent court decisions have indicated, if only 
by implication, that evidence of the likelihood of a zoning 
change would be admissible under certain circumstances. For 
example, in Board of Education v. Graham, 15 Ohio App. 2d, 
196 (1968), the court found that there was no competent 
evidence (such as from officials responsible for administering 
the zoning laws) to support the property owner's contention 
that a reduction of the zoning classification would be likely 
to occur. 

I believe that your question was definitively answered 
in the case of In re Appropriation of Easement for Highway 
Purposes Over Property of Darrah et al., 118 Ohio App. 315 
(1963), where the court held as follows at page 319: 

"Since the immediate prospect of 
zoning change to the advantage of 
the property is material in determining 
its value upon the day of taking, any 
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attempt by statute to exclude this 
evidence or opinions based thereon is 
an attempt to limit the property owner's 
right to obtain compensation from a jury 
as contemplated by Section 19, Article I 
of the constitution of Ohio, and by the Fifth 
Amendment to the constitution of the United 
States. 

"A constitutional question arises as 
to what is just compensation compatible 
with the requirement of the Fifth ~mendment 
to the federal Constitution and Section 19, 
./l.rticle I of the Ohio Constitution when 
prospective uses presently prohibited by 
zoning are arbitrarily excluded as 
matters to be considered in calculating 
fair market value on the date of taking. 
United States v. Meadow Brook Club, 259 F. 
(2d)' 41." 

It ::;hould be noted that the court rendered its opinion 
notwithstanding the provisions of Section 719.09, supra, 
which was still in effect at that time. 

It is a standard rule of construction that 
legislative enactments are not to be interpreted in such 
a way as to be in violation of constitutional provisions, 
where such a result can be avoided without doing violence 
to the clear meaning of the words. In conformity with 
that principle, it is my opinion and you are hereby advised 
that the purpose of Section 5511.01, Revised Code, as 
amended effective August 11, 1967, is not to exclude from 
consideration in an appropriation proceeding all competent 
evidence of highest and best use of a parcel even where such 
use might involve a variation from existing zoning, but is 
rather to ma.intai.n the status quo during appropriation 
r~vcocnings so as not to shift the burden of proof on the 
question of likelihood of a zoning or use change from the 
property owner to the appropriating agency. This is not a 
change in the substantive rights of the property owner but 
is merely a procedural measure affecting the evidentiary 
aspects of the determination of just compensation. 

OPINION NO. 69-099 

Syllabus: 

2-204 

A Board of Township Trustees is not empowered to cooperate 
with another like Board for the purpose of forming a recreational 
district for the acquisition and maintenance of recreational fa
cilities. Opinion No. 66-007, Opinions of the Attorney General 
for 1966, approved and followed. 
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To: Robert Webb, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: Paul W. Brown, Attorney General, August 20, 1969 

Your request for my opinion reads as follows: 

"I have been asked by the Geneva Area City 
School District whether or not they may cooperate 
in forming a recreational district for the acquisi
tion and maintenance of recreational facilities with 
the Municipal Corporation of Geneva, City School Dis
tricts and Townships. It would seem that a school 
district, under Revised Code 755.16, can join with 
municipal corporations in forming a recreational dis
trict or perhaps a swimming pool if it was under the 
jurisdiction and management of the township where 
the school is located. 

"Attorney General's Opinion, 1966-007, says that 
755.16 authorized a school district to join with a 
township in equipping, operating and maintaining 
recreational facilities, but such authority is not 
extended to the township with any other taxing dis
trict. It would seem that there is implied authority 
for the townships to cooperate with other townships 
and area school districts, inasmuch as school dis
tricts are given the authority to cooperate with town
ships. Incidentally, Harpersfield, Trumbull and 
Austinburg Townships are members of the Geneva City 
School District, as well as, Geneva Township, and 
they wish to cooperate if they have implied authority 
under Section 755.16." 

In reviewing all provisions of the Revised Code relative to 
the authority for Township Trustees to cooperate with other po
litical subdivisions for police services, fire services, hospital 
services, park facilities and burial grounds, one finds a reluc
tance of the Legislature to extend the Trustees territorial 
jurisdiction. 

Public officers have only such powers as are expressly dele
gated to them by statute, and such as are necessarily implied 
from those delegated to enable them to accomplish the stated pur
pose, and nowhere, as is emphasiz~d by Opinion No. 66-007, Opin
ions of the Attorney General for 1966, is a Board of Township 
Trustees authorized to cooperate with another like Board. 

Quoting from Opinion No. 66-007, supra, and explaining the 
powers granted in Section 755.16, Revised Code, the Attorney 
General said: 

"It will be noted that this section provides 
that (a) any two or more municipal corporations, 
(b) a municipal corporation and a school district 
m~y join to operate and maintain playgrounds or 
recreation centers, and (c) school district and 
municipal corporation may join for the erection 
or repair of buildings of recreation facilities 
and (d) a school district may join with a munici
pal corporation, township or county in operating 
and maintaining recreation equipment. 
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"This section does not authorize a township 
to join with a county, municipal corporation or 
another township for the purpose of acquiring or 
maintaining playground and recreational projects. 

"In summary, it is apparent that a township 
may legally agree with a county board of park com
missioners that either may assume control of park 
or park lands of the other and that a township and 
an adjacent municipal corporation could join in the 
operation of a swimming pool. 

"In specific answer to your question, you are 
advised that there is no authority under Section 
755.16, Revised Code for a township to join with 
another township, county or municipal corporation 
in acquisition or maintaining playground or recrea
tion facilities." 

2-206 

That is not to say, however, that each individual township 
may not cooperate by separate contract with the Geneva Area City 
School District. 

The maxim "expressio unius est exclusio alterius" which, 
freely translated, means the express mention of one thing im
plies the exclusion of another, applies to answer your ques
tion, since the Legislature has provided authority to cooper
ate in certain instances, but not in the instance outlined in 
your request. 

It is my op1n1on and you are accordingly advised that a 
Board of Township Trustees is not empowered to cooperate with 
another like Board for the purpose of forming a recreational 
district for the acquisition and maintenance of recreational 
facilities. Opinion No. 66-007, Opinions of the Attorney Gen
eral for 1966, approved and followed. 

OPINION NO. 69-101 

Syllabus: 

1. Within the ten-mill limitation of Section 5705.02, 
Revised Code, township trustees may levy for cemetery pur
poses under Section 517.03, Revised Code, for a cemetery 
currently being used. 

2. Within the ten-mill limitation of Section 5705.02, 
Revised Code, township trustees may levy for cemetery pur
poses under Section 517.11, Revised Code, for cemeteries 
no longer in use but under the control of the township 
trustees. 

To: James K. Nichols, Morgan County Pros. Atty., McConnelsville, Ohio 
By: Paul W. Brown, Attorney General, August 20, 1969 
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I have received your request for my opinion as to the 
relationship of Sections 517.03 and 517.11, Revised Code, and 
whether or not the township trustees may levy a tax under Sec
tion 517.03, Revised Code, for a sum not exceeding $2,000 for 
cemeteries within its boundaries 

My research has revealed that Sections 517.03 and 517.11, 
supra, are each for a separate and distinct purpose. What is 
currently Section 517.03, supra, was first enacted in 1853 
(51 Ohio Laws, 489). The ~enactment gave the township 
trustees the power to purchase and improve a cemetery or bury
ing ground and the authorization to levy and assess a tax for 
paying for and improving such ground. 

What is currently Section 517.11, Revised Code, was en
acted in 1874 ~71 Ohio Laws, 109). The purpose of the 1874 
enactment was 'For the protection of certain burial grounds" 
and title to all public graveyards and burial grounds, with 
exceptions, was vested in the township trustees. The trustees 
were given the duty to provide for the protection and preserva
tion of such grounds. To carry out this duty the trustees were 
empowered to levy a tax not exceeding one-half of one mill per 
year. 

In 1878 (75 Ohio Laws, 581), what is now Section 517.11, 
Revised Code, was amended in part as follows: 

"* * * it shall be the duty of such trustees 
* * * to prohibit interments in any such grounds 
when new grounds have been procured for township 
cemeteries or burial grounds * * *." 

Note that this language is still part of Section 517.11, Revised 
Code. See also Section 517.32, Revised Code. 

It is my conclusion that Section 517.03, Revised Code, re
f'era to a tO$olnGh:lp cemetery in currGnt u.s~, whllP. Section 517.11. 
Revised Code, refers to cemeteries which are no longer being 
used. Section 517.10, Revised Code, passes title to the trus
tees of certain public cemeteries. Section 517.11, Revised 
Code, imposes a duty on the trustees to care for cemeteries 
under their jurisdiction. For further interpretation of Sec
tion 517.11, Revised Code, see Opinion No. 4163, Opinions of 
the Attorney General for 1954. 

Thus, within the ten-mill limitation of Section 5705.02, 
Revised Code, township trustees may levy a tax under Section 
517.03, Revised Code, for the appropriate expenses for a ceme
tery currently being used. Also within the ten-mill limitation 
of Section 5705.02, Revised Code, under Section 517.11, Revised 
Code, the trustees may levy a tax not to exceed one-half mill 
for the appropriate expenses for cemeteries no longer in use 
but under the control of the trustees. 

October 1969 Adv. Sheets 



Opin. 69-102 ATTORNEY GENERAL 

OPINION NO. 69-102 

Syllabus: 

Section 731.02, Revised Code, forbids a member of city 
council from holding the position of a member of the board of 
trustees of a school district public library. 

To: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, August 21, 1969 

2-208 

I have before me your request for my op1n1on on the question 
of the compatibility of the position of a member of city council 
and the position of a member of the board of trustees of a school 
district public library. 

Section 731.02, Revised Code, reads in pertinent part as 
follows: 

* * ;'::: 
"Each member of the legislative authority 

shall be an elector of the city, shall not hold 
other public office, except that of notary pub
lic or member of the state militia, and shall 
not be interested in any contract with the city, 
and no such member may hold employment with said 
city. 

"* * ~c ~{ * * * * *" (Emphasis added) 

If the position of a member of the board of 
school district public library can be considered 
fice" then a member of the legislative authority 
council) may not hold such other public office. 
supra, would make these positions incompatible. 

trustees of a 
a "public of
of a city (city 
Section 731.02, 

Section 3375.15, Revised Code, relates to the creation of a 
board of library trustees: 

"In any school district in which a free 
public library has been established, by reso
lution adopted by the board of education of 
such school district, prior to September 4, 
1947, such library shall be under the con
trol and management of a board of library 
trustees consisting of seven members. No 
one is eligible to membership on such board 
of library trustees who is or has been for a 
year previous to his appointment a member of 
a board of education making such appointment. 
A majority of such trustees shall be quali
fied electors of the county who reside out
side the school district, and all shall be 
appointed by the board of education or the 
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school district. Such trustees shall serve 
for a term of seven years and without com
pensation. All vacancies on such board of 
library trustees shall be filled by the board 
of education be appointment for the unexpired 
term. Such board of library trustees shall 
organize in accordance with section 3375.32 
of the Revised Code. Such board of library 
trustees shall have the control and manage
ment of the school district free public 
library and in the exercise of such control 
and management shall be governed by sections 
3375.33 to 3375.41, inclusive, of the Revised 
Code. This section does not affect the term 
of any member of a board of library trustees 
of a school district free public library ap
pointed prior to September 4, 1947.·" 

(Emphasis added) 

Opin. 69-102 

Sections 3375.32 and 3375.40, Revised Code, relate to the 
meetings and the powers of the board of library trustees: 

(Section 3375.32, Revised Code) 

"Each board. of library trustees appointed 
pursuant to sections 3375.06, 3375.10, 3375.12, 
3375.15, 3375.22 and 3375.30, of the Revised 
Code shall meet in January of each year and 
organize by selecting from its membership a 
president, a vice-president, and a secretary 
who shall serve for a term of one year. At 
the same meeting each board shall elect and 
fix the compensation of a clerk, who may be 
a member of the board, and who shall serve 
for a term of one year. The clerk, before 
entering upon his duties, shall execute a 
bond in an amount and with surety to be ap
proved by the board, payable to the board, 
and conditioned for the faithful performance 
of the official duties reyuired by him." 

Emphasis added) 

(Section 3375.40, Revised Code) 

"Each board of library trustees appointed 
pursuant to sections 3375.06, 3375.10, 3375.12, 
3375.15, 3375.22 and 3375.30 of the Revised 
Code may: 

"(A) Hold title to and have the custody 
of all property both real and personal of the 
free public library und~r its jurisdiction; 

"(B) Expend for library purposes, and in 
the exercise of the power enumerated in this 
section, all moneys, whether derived from un
classified property taxes or otherwise, credited 
to the free public library under its jurisdiction 
and generally do all things it deems necessary 
for the establishment, maintenance, and improve
ment of the public library under its jurisdiction; 
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"(C) Purchase or lease buildings or parts 
of buildings and other real property and pur
chase automobiles and other personal property 
necessary for the proper maintenance and opera
tion of the free public libraries under its 
jurisdiction and pay the purchase price there
for in installments or otherwise; 

"(D) Purchase, lease, lease with an option 
to purchase, or erect buildings or parts of build
ings to be used as main libraries, branch libraries, 
or library stations pursuant to section 3375.41 of 
the Revised Code; 

"(E) Establish and maintain a main library, 
branches, library stations, and traveling library 
service within the territorial boundaries of the 
subdivision or district over which it has juris
diction of public library service; 

"(F) Establish and maintain branches, library 
stations, and traveling library service in any school 
district, outside the territorial boundaries of the 
subdivision or district over which it has jurisdiction 
of free public library service upon application to and 
approval of the state ·library board, pursuant to sec
tion 3375.05 of the Revised Code; provided the board 
of trustees of any free public library maintaining 
branches, stations, or traveling-book service, out
side the territorial boundaries of the subdivision 
or district over which it has jurisdiction of public 
library service, on September 4, 1947, may continue 
to maintain and operate such branches, stations, and 
traveling library service without the approval of the 
state library board; 

"(G) Appoint and fix the compensation of all of 
the employees of the free public library under its 
jurisdiction; 

"(H) Make and publish rules and regulations 
for the proper operation and management of the free 
public library under its jurisdiction; 

"(I) Establish and maintain a museum in con
nection with and as an adjunct to the free public 
library under its jurisdiction; 

"(J) By the adoption of a resolution accept 
any bequest, gift, or endowment upon the conditions 
connected with such bequest, gift, or endowment; 
provided no such bequest, gift, or endowment shall 
be accepted by such board if the conditions thereof 
remove any portion of the free public library under 
its jurisdiction from the control of such board or 
if such conditions, in any manner, limit the free 
use of such library or any part thereof by the resi
dents of the counties in which such library is lo
cated; 

"(K) At the end of any fiscal year by a two-
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thirds vote of its full membership set aside any 
unencumbered surplus remaining in the general fund 
of the library under its jurisdiction for the pur
pose of creating a special building and repair fund." 

Opin. 69-103 

It should be noted that a member of the library board of 
trustees must be an elector, is appointed rather than elected, 
serves for seven ye·ars without compensation, and may be elected 
by the board as a clerk who receives compensation and must exe
cute a bond. The board of library trustees under Section 3375.40, 
supra, exercises independent powers and prerogatives. 

The Ohio Supreme Court in Sta~e~~_ye~Brj~ker v. Gessner, 
129 Ohio St. 290, 195 N.E. 63 (19351, deciaed that membership on 
a county charter commission constitutes the holding of a public 
office. The Court noted at page 295: 

* * :::: 
"* * * The position is authorized by the 

organic law of the state, which prescribes 
the general duties to be performed. A member 
must be an elector, which assumes importance 
when considered in connection with Section 4, 
Article XV of the Constitution of Ohio, which says 
in part: 'No person shall be elected or appointed 
to any office in this state unless possessed of the 
qualifications of an elector'. * * *· He exercises 
independent prerogatives and is not amenable to-su~ 
perj_or authority. His tenure is reasonably defi-
nite ~' t.< ~'. The nature of his work possesses legis-
lative qualities. His acts are in the public ser
vice. vfuile he is not required to take an oath of 
office, gives no bond, and receives no compensation, 
these are indicia of public office and lose signifi
cance when compared with the other more important 
criteria which have been noted. 

The dicta and conclusion of Judge Zimmerman in the Gessner 
case, supra, indicate to me that as a matter of law the position 
of a member of the board of trustees of a school district public 
library is a "public office" as that term is used in Section 
731.02, supra. 

In conclusion, it is my op~n~on and you are therefore 
advised that Section 731.02, Revised Code, forbids a member of 
city council from holding the position of a member of the board 
of trustees of a school district public library. 

OPINION NO. 69-103 

Syllabus: 

School districts which do not have current tax levies of 
at least seventeen and one-half mills are not eligible to 
receive funds for services and programs enumerated in Section 
3317.06, Revised Code. 
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To: Martin W. Essex, Supt. of Public Instruction, Dept. of Education, Columbus, 
Ohio 

By: Paul W. Brown, Attorney General, August 21, 1969 

Your request for my opinion asks whether school districts 
in Ohio which do not have a current tax levy of at least 
seventeen and one-half mills are eligible to receive funds for 
the services and programs enumerated in Section 3317.06, Revised 
Code. 

Sections 3317.01 through 3317.07 and 3317.10 of the Revised 
Code were amended and Sections 3317.13 through 3317.16 of the 
Revised Code were enacted by Amended Substitute Senate Bill No. 
350 (132 Ohio Laws, 2308), effective December 1, 1967. Section 
3317.01, Revised Code, provides in pertinent part: 

"Chapter 3317. of the Revised Code shall 
be administered by the state board of education, 
with the approval of the controlling board. The 
superintendent of public instruction shall cal
culate the amounts payable to each district and 
shall certify the amounts payable to each eligible 
district to the clerk of the district, as provided 
for in Chapter 3317. of the Revised Code. 

"* * * * * * * * * 
"* * * The payments authorized by Chapter 

3317. of the Revised Code shall be made only to 
those school districts in which: 

"(A) Beginning January 1, 1969, the district 
has a current tax levy for school operations of at 
least seventeen and one-half mills, except that 
this requirement shall be waived by the superin
tendent of public instruction for one year if the 
district has had its total millage reduced below 
seventeen and one-half mills by action of the 
county budget commission, board of tax appeals, or 
county auditor. Levies for joint vocational school 
districts, limited to or to the extent apportioned 
to current expenses, may be included in this seven
teen and one-half mills qualification requirement." 

Prior to January 1, 1969, the eligibility requirement was 
ten mills. See Section 3 of Senate Bill No. 350, supra, 
which states: 

"From the effective date of this act 
through December 31, 1968, the payments author
ized by Chapter 3317. of the Revised Code shall 
be made only to those school districts which 
meet the qualifications required by divisions 
(B) to (D), inclusive, of section 3317.01 of the 
Revised Code, provided the district has a current 
tax levy for school operations of at least ten 
mills." ( 132 Ohio Laws, 2309, 2310) 

Section 3317.02, Revised Code, as amended by the afore-
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said Senate Bill No. 350, reads in pertinent part: 

"PaYments to school districts shall be as 
provided in this section and in sections 3317.04 
and 3317.06 of the Revised Code. 

"Out of the moneys appropriated by the 
general assembly for distribution pursuant to 
Chapter 3317, of the Revised Code for each fiscal 
year, each eligible school district shall be 
allocated the amount of money derived from the 
calculation in either division (A) or (B) follow
ing, whichever is greater, plus the amount in 
division (C)." 

Opin. 69-104 

And Section 3317.06, Revised Code, about which you inquire, 
provides in pertinent part: 

"In addition to the moneys paid to eligible 
school districts pursuant to section 3317.02 of 
the Revised Code, there shall be distributed 
monthly, quarterly, or annually as may be deter
mined by the state board of education, moneys 
appropriated for Chapter 3317. of the Revised 
Code for the following education programs: 

"* * * * * * * * *II 
(Emphasis added) 

Pursuant to Section 3317.01, Revised Code, eligibility of 
a school district for the school foundation payments depends 
in part upon said district's having, on and after January 1, 
1969, current tax levies for school operations of at least 
seventeen and one-half mills. Further, the moneys distributed 
pursuant to Section 3317.06, Revised Code, are in addition to 
those moneys paid to eligible school districts pursuant to 
Section 3317.02, Revised Code. 

Giving effect to the foregoing observations, it is my 
opinion and you are hereby advised that school districts which 
do not have current tax levies of at least seventeen and one
half mills are not eligible to receive funds for services and 
programs enumerated in Section 3317.06, Revised Code. 

OPINION NO. 69-104 

Syllabus: 

1. The offices of a county coroner and su~erintendent 
of a state hospital in the same county are incompatible. 

2. The ap?oint'llent of an assistant coroner 'tlOUld not 
alleviate the proDlem of incompatibility bet•:1een the offices. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: Paul W. Brown, Attorney General, August 25, 1969 
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You have asked my opinion as to \vhether the Seneca County 
Coroner, •1hile holding that office, '!:lay also be appointed and 
serve as the SuPerintendent of the Tiffin State Hosoital. You 
have also asked- •t~hether the appointment of an assistant coroner 
would alleviate any problems of incompatibility that mi9ht arise 
bett-1een the offices of coroner and superintendent of the state 
hospital. 

The Ohio Revised Code, except in a ·fe~-7 specific instances, 
has not dictated •'lhat occupations are either compatible or in
compatible. The common-la\'l rule of incOII'?atability is stated 
in St~te of Ohio ex rel. Attorney General v. Frank Gebert, 12 
C.C. (N.S.) 274 (1')09}. The Court stated as folloNs at page 
275: 

"Offices are considered incompatible 
\1hen one is subordinate to, or in arw '-Tay 
a check upon, the other; or, l·Then it is phy
sicallv imoossiDle for one Person to dis
charge- the- duties of both • .,·· 

Physical impossibility to ?erform the duties of more than 
one office ordinarily arises from the necessity of the office
holder to devote his full time and service to one office. Con
sequently, physical impossibility is a question of fact rather 
than a question of la~1. 

The Ohio r.evised. Code indicates, ho•'lever, that at tim<'!s, 
the office of coroner •.'lould act as a check upon the office of 
superintendent of a state hospital. · 

Several state statutes shm·! the rights and duties of the 
coroner as they might relate to a superintendent of a state 
hOS?ital. 

Section 313.19, Ohio Revised Code, provides: 

"The cause of death and the manner and 
mode in •. ,11ich the death occurred, as delivered 
by the coroner and incorporated in the coro
ner's verdict and in the death certificate 
filed with the division of vital statistics, 
shall be the legally accepteC! manner and mode 
in ~11hich such death occurred, and the leqally 
acce?ted cause of death, unless the court of 
com.mon pleas of the county in Nhich the death 
occurred, after a hearing, directs the coroner 
to change his decision as to such cause and 
manner and mode of death." 

Section 3705.27, Ohio Revised Code, states in part: 

"* * * If there is reason to believe 
that the death ~vas caused bv unla•vful or sus
picious means, the funeral director shall im
mediately notify the office of the coroner. 
The coroner shall ~ake inquiry as provided ryy 
section 313.17 of the Revised Code, and make 
the medical certificate of death** *." 
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Section 313.13, Ohio Revised Code, '!'.akes the follo,·ling 
provision as to uhen an autopsy is performed: 

"The coroner or deputy coroner may go 
to the dead body and take char~e of it. If, 
in the opinion of the coroner, or, in his 
absence, in the o!)inion of the deputv, an 
auto~~y is necessary, such autopsy shall be 
performed by the coroner, deputy coroner or 
pathologist. * * *M 

(Empl1asis added) 

The responsibilities of a superintendent are set forth 
in Section 5123.03 of the Ohio Revisecl. Code and provide: 

... * * * * * * * * 

"The head of anv nublic hospital as de.,
fined in section 5122:oi of the ~evised Code 
and operated by the state shnll be the quard··· 
ian of the oerson of the patients ho3!Jital
ized to such hospital for-the purpose.of re
taining ther.1 therein. The head of the hospital 
shall have exclusive custodv and control of 
the person of the patiGnt during the period 
of time he is detained for observation or treat
ment, or both, <,rhether a guardian of the person 
of said patient has been appointed or is a-p
pointed '.>y any ;:>robate court. Such head shall 
also be guardian of the person of the patient 
for the purpose of release on trial visit and 
shall retain the rig;.1t of custody during the 
period of ~uch trial visit. * * * 

.,. * * * * * * * *" 
(Emphasis added) 

It is apparent that a conflict of interest may arise if 
a death occurs at the Tiffin State Hospital. P.. o2rson concur
ently holding the offices of county coroner and superintend
ent of a state institution might vell be called upon as coroner 
to investigate his oNn misfeasance, malfeasance or nonfeasance 
in connection \·lith a death \vhich occurred 1·li thin t':1e insti tu
tion. Therefore, the t1110 positions are incompatib'l.~· 

The positions ";ill rerrain incompati ~Jle if the coroner hires 
an assistant coroner to handle situations 'vhich nake the offices 
of coroner and superintendent of the state hospital incompatible. 
Section 313.05 of the Ohio Revised Code, crovides for the ap
pointment of assiqtantc; to a coroner t>y stating: 

~The coroner nay appoint, in writing, 
assistant coroners "rho shall be licensed 
physicians of good standin~ in their pro
fession, * * * 

"* * * * * * * * * 

"For the performance of their duties 
the deputy coroner, assistant coroners, 
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* * * shall receive salaries fixed by the 
coroner * * *." 

Sine-::! the apt)ointment and salaries are left to the discretion 
of the coroner, the coroner directlv affects the lenqth of and 
compensation for ~'nployment. Furthermore, an "assistant" can 
be no more than 'lis superior's alter eqo. Con-;equently, the 
coroner <-rould still have the primary res;::>on-;i!Jility and duty 

2-216 

for decision:; in questions concerning the lia!.>ility and respon
sibility of the Superintendent of the Tiffin "tate Hospital 1·1hen 
death occurs at that institution. 

For the.:;e reasons, in specific ans•.,.er to your inquiry, it 
is my .opinion that: 

1. The office.:; of a county coroner and ~uperintendent 
of a state hospital in the same county are incomDatible. 

2. The appointment of an assistant coroner ·muld not 
alleviate the problem of incompatibilitv bet•-1een the offices. 

OPINION NO. 69-105 

Syllabus: 

1. A resolution levying a motor vehicle license tax pur
suant to Section 4504.02, Revised Code, does not have to be 
adopted each year prior to collecting such tax each year. 

2. A resolution levying a motor vehicle license tax pur
suant to Section 4504.02, Revised Code, is subject to referendum 
as provided for by Section 305.31, R~vised Code, only for the 
thirty-day period immediately following its adoption. 

To: Richard E. Bridwell, Muskingum County Pros. Atty., Zanesville, Ohio 
By: Paul W. Brown, Attorney General, August 25, 1969 

I have before me your request for my opinion regarding the 
following questions: 

(l) Whether a resolution levying an annual 
county motor vehicle license tax as authorized 
by Section 4504.02, Revised Code, must be adopted 
each year prior to the collecting of such tax for 
that year? 

(2) Whether an annual motor vehicle license 
tax levied pursuant to Section 4504.02, Revised 
Code,will be subject annually to referendum as 
provided by Section 305.31, Revised Code? 

Section 4504.02, Revised Code, states in pertinent part: 

"* * *{;r:;Jny county by resolution adopted 
by its board of county commissioners may levy an 
annual license tax, in addition to the tax levied 

October 1969 Adv. Sheets 



2-217 OPINIONS 1969 

by sections 4503.02, 4503.07, and 4503.18 of the 
Revised Code, upon the operation of motor vehicles 
on the public roads or highways. Such tax shall 
be at the rate of five dollars per motor vehicle 
on all motor vehicles the district of registration 
of which, as defined in section 4503.10 of the 
Revised Code, is located in the county levying the 
tax and shall be in addition to the taxes at the 
rates specified in sections 4503.04 and 4503.16 of 
the Revised Code, subject, to quarterly reductions 
in the manner provided in section 4503.13 of the 
Revised Code and the exemptions £rovided in sections 
4503.16, 4503.17, and 4503.171 L4503.17.l( of the 
Revised Code. 

"* * * * * * * * * 

"No resolution levying a county motor vehicle 
license tax shall become effective sooner than 
thirty days following its adoption, and every 
such resolution is subject to a referendum as 
provided in sections 305.31 to 305.41, inclusive, 
of the Revised Code." 

Opin. 69-105 

The above section makes a direct reference to Section 
4503.02, Revised Code, which reads in part: 

"An annual license tax is hereby levied 
upon the operation of motor vehicles on the 
public roads or highways * * * Such tax shall 
be at the rates specified in section 4503.04 
of the Revised Code and shall be paid to and 
collected by the registrar of motor vehicles 
or deputy registrar at the time of making 
application for registration." 

It is a fundamental rule of statutory construction that 
statutes or sections of statutes which expressly refer to each 
other should be cons trued tog,ether. vlrenn Paper Co. v. Glander 
156 Ohio St. 583, 591 (1952). The specific language used in 
Section 4503.02, Revised Code, "An annual license tax is hereby 
levied," makes it clear that this section provides for a motor 
vehicle license tax that shall be collected each and every year 
until such section is repealed. Reading this section in pari 
materia with Section 4504.02, Revised Code, it becomes evident 
that Section 4504.02, Revised Code, provides for an annual 
license tax which once adopted by the county commissioners may 
be collected each year without annual resolutions providing 
for such tax. This position is strengthened by the fact that 
Section 4504.02, Revised Code,provides for a licens~ tax "in 
addition" to that tax provided for in Section 4503.02, Revised 
Code. Hence, I conclude that Section 4504.02, Revised Code, 
requires that the county commissioners adopt only one resolu
tion levying a county motor vehicle license tax, after which 
such tax may be ·collected each year without further resolutions. 

While county commissioners and legislative bodies of 
cities have been empowered pursuant to Sections 4504.02 and 
4504,06, Revised Code, respectively, to adopt resolutions 
levying a motor vehicle license tax, the duty to collect the 
tax is vested with the registrar of motor vehicles pursuant to 
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Section 4504.09, Revised Code. Since there are eighty-eight 
counties and innumerable cities, some of which have already 
levied the tax, the legislature thought it necessary to adopt 
Section 4504.08, Revised Code, to aid the registrar in collect
ing the tax. This section reads: 

"A resolution, ordinance, or other measure 
levying a county motor vehicle license tax or 
municipal motor vehicle license tax shall not 
be applicable to motor vehicle registrations 
for a registration year beginning on the six
teenth day of April unless a copy of such resolu
tion or ordinance is certified to the registrar 
of motor vehicles not later than the fifth day 
of January of the calendar year in which such 
registration year begins." 

2-218 

Comp-liance with this section is necessary so that the registrar 
wi11 know in 1~hich counties and cities he must collect the 
license tax as provided by Section 4504.02, Revised Code. Hence, 
it is clear that the purpose of this section is one of notice 
to the registrar of motor vehicles. However, as a notice 
statute this section requires only that a copy of the resolution 
which provides for the levying of the tax be certified annually 
to the registrar of motor vehicles. It does not require that 
a resolution levying the tax be adopted each year. 

In regard to your second question, Section 305.31, Re
vised Code, provides that any resolution adopted by county 
commissioners pursuant to Section 4504.02, Revised Code, is 
subject to referendum for thirty days immediately following 
such adoption. Since only one resolution is required to levy 
the annual motor vehicle license tax pursuant to Section 
4504.02, Revised Code, the period such resolution is subject to 
referendum ~s only the thirty days immediately following its 
adoption. 

In conclusion, it is my opinion and you are hereby advised; 

1. A resolution levying a motor vehicle license tax pur
suant to Section 4504.02, Revised Code, does not have to be 
adopted each year prior to collecting such tax each year. 

2. A resolution levying a motor vehicle license tax pur
suant to Section 4504.02, Revised Code, is subject to referendum 
as provided for by Section 305.31, Revised Code, only for the 
thirty-day period immediately following its adoption. 

OPINION NO. 69-106 

Syllabus: 

1. The county sales and use taxes authorized to be levied 
by Sections 5739.021 and 5741.021, Revised Code, respectively, 
are in addition to the state sales and use taxes levied by Sec
tions 5739.02 and 5741.02, Revised Code, respectively. 

2. The county use tax authorized to be levied by Section 
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5741.021, Revised Code, may be levied only upon the storage, 
use or other consumption of tangible personal property which 
storage, use or other consumption of tangible personal prop
erty is also subject to the state use tax levied by Section 
5741.02, Revised Code. 

3. The county use tax authorized to be levied by Section 
5741.021, Revised Code, may not be levied by a county upon the 
storage, use or other consumption of tangible personal property 
if the transaction by which the tangible personal property was 
acquired was subjected to the state sales tax levied by Section 
5739.02, Revised Code. 

4. The clerk of the court of common pleas of a county 
which has enacted a county use tax pursuant to Section 5741.021, 
Revised CodP-, has no authority to refuse to issue a certificate 
of title to a motor vehicle on the basis of nonpayment of the 
county use tax if the motor vehicle was purchased in the State 
of Ohio, and the state sales tax paid thereon irrespective of 
the county in which it was purchased. 

To: Fred V. Skok, Lake County Pros. Atty., Painesville, Ohio 
By: Paul W. Brown, Attorney General, August 26, 1969 

Your request for my opinion in effect asks if residents 
of a county, which county has enacted the permissive sales and 
use taxes pursuant to resolution adopted under the authority of 
Sections 5739.021 and 5741.021 of the Revised Code, can escape 
liability for the permissive use tax (Section 5741.021, Revised 
Code) by purchasing automobiles and other items of tangible per
sonal property outside the county, even though the automobile 
must be registered with the clerk of courts of the county. 

Section 5739.021, Revised Code, provides in pertinent part: 

"For the purpose of providing additional 
general revenues for the county and paying the 
expenses of administering such levy, any county 
may levy a tax at the rate of one-half of one 
per cent in addition to the tax imposed by sec
tion 5739.02 of the Revised Code upon every re
tail sale made in the county. The tax shall be 
levied pursuant to a resolution of the county 
commissioners and a certified copy thereof shall 
be delivered to the tax commissioner either per
sonally or by certified mail not later than the 
sixtieth day prior to the date on which the tax 
is to become effective. * * *" (Emphasis added) 

Section 5741.021, Revised Code, provides in pertinent part: 

"For the purpose of providing additional 
general revenues for the county and paying the 
expenses of administering such levy, any county 
which levies a tax pursuant to section 5739.021 
L5739.02.17 of the Revised Code shall levy a tax 
at the same rate levied pursuant to section 
5739.021 L5739.02.17 of the Revised Code in addi
tion to that imposed by section 5741.02 of the 
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Revised Code on the storage, use, or other con
sumption in the county of tangible personal 
property which is subject to the tax levied by 
this state as provided in section 5741.02 of the 
Revised Code. The tax shall be levied pursuant 
to a resolution of the board of county commis
sioners which shall be adopted after publication 
of notice and hearing in the same manner as pro
vided in section 5739.021 /5739.02.17 of theRe
vised Code. Such resolution shall be adopted 
and shall become effective on the same day as 
the resolution adopted by the board of county 
commissioners levying a sales tax pursuant to 
section 5739.021 L5739.02.17 of the Revised Code 
and shall remain in effect until such sales tax 
is repealed. 

"(A) The tax on the storage, use, or other 
consumption of tangible personal property levied 
pursuant to this section shall be in addition to 
the tax levied by section 5741.02 of the Revised 
Code." (Emphasis added) 

2-220 

The state-imposed sales and use taxes (Sections 5739.02 and 
5741.02, Revised Code, respectively) are complementary taxes, 
The Celina Mutual Insurance Co. v. Bowers, Tax Commr., 5 Ohio 
St. 2d 12, at 15; and of a complementary sales and use tax, the 
Florida Supreme Court, in the case of United States. Gypsum Co. 
v. Green, 110 So. 2d 409 (1959), at 412, 4 State Tax Cases, par. 
250-033, at page 15,619, stated: 

"The primary function of the use tax is to 
complement the sales tax so as to make uniform 
the taxation of property subject to tax, whether 
produced, purchased and used in this State or pro
duced and purchased in another state or country, 
but used in this State." 

However, as can be seen from the above-quoted portion of Sec
tions 5739.021 and 5741.021, Revised Code, the county sales and 
use taxes are not complementary; rather, they are only in addi
tion to the state sales and use taxes. In other words, a county 
use tax is only applicable to the storage, use or other consump
tion of tangible personal property within the county if the state 
use tax is applicable to that storage, use or other consumption 
of the tangible personal property. 

Obviously, if a motor vehicle or any other item of tangible 
personal property is purchased in Ohio and the state sales tax 
paid thereon, the subsequent storage, use or other consumption 
of that motor vehicle or other item of tangible personal prop
erty by the purchaser in any of the other counties of Ohio would 
not give rise to the state use tax liability, because Section 
5741.02, Revised Code, provides in pertinent part: 

"(C) The (state use) tax does not apply to 
the storage, use, or consumption in this state 
of the following described tangible personal prop
erty, nor to the storage, use, or consumption in 
this state of tangible personal property purchased 
under the following described circumstances: 
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"(1) When the sale of property in this state 
is subject to the excise tax imposed by sections 
5739.01 to 5739.31, inclusive, of the Revised Code, 
provided said tax has been paid;" 

(Matter in parentheses added) 

Opin. 69-106 

Thus, if a motor vehicle or any other item of tangible per
sonal property is purchased in Ohio, and the state sales tax is 
paid thereon, the subsequent storage, use or other consumption 
in any other county in Ohio would not be subject to state use 
taxation, and since the county use tax is in addition to the 
state use tax, it must follow that the subsequent storage, use 
or other consumption of the motor vehicle or other item of tan
gible personal property in a county, other than the county in 
which the purchase was made, even though such county has enacted 
the sales and use taxes, would not be subject to the county use 
tax. 

This conclusion is fortified by the language of Section 
5741.03, Revised Code, pertaining to the distribution of use tax 
revenues originating from counties having the permissive sales 
and use taxes. Section 5741.03, Revised Code, reads in pertin
ent part: 

"The money collected under sections 5741. 01 
to 5741.22, inclusive, of the Revised Code, shall 
be credited as follows: 

"(A) In any case where a county has levied 
a tax pursuant to section 5741.021 L574l.02.!7 
of the Revised Code, the tax commissioner shall 
within forty-five days after the end of each 
month certify to the auditor of the state the 
amount of such tax paid to the treasurer of the 
state during that month to be returned to the 
county levying the tax, which amount shall be 
one-ninth of the aggregate amount of money col
lected in such county if the county levies the 
additional tax at the rate of one-half of one 
per cent. The auditor of state shall then, on 
or before the twentieth day of the month, draw 
a voucher and warrant for such amount payable to 
the county treasurer of the county levying the 
tax. The remainder of the aggregate amount of 
money collected shall be paid into the general 
fund of the state." (Emphasis added) 

Based on the above language, the General Assembly must have 
intended that the additional use tax apply only to the same in
cidents of use as does the state use tax. Otherwise, the gener
al fund of the state would receive a windfall of eight-ninths of 
the additional use tax collected on intercounty sales. 

In regard to the registration of motor vehicles and the 
collection of sales and use taxes thereon, Section 4505.06, Re
vised Code, provides in pertinent part: 

"Application for a certificate of title shall 
be made upon a form prescribed by section 4505.07 
of the Revised Code, and shall be sworn to before 
a notary public or other officer empowered to ad-
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minister oaths. Such application shall be filed 
with the clerk of the court of common pleas of the 
county in which the applicant resides if the ap
plicant is a resident of this state or, if not a 
resident, in the county in which the transaction 
is consummated. * * * 

"* * * * * * * * * 
"The clerk, except as provided in this sec

tion, shall refuse to accept for filing any ap
plication for a certificate of title and shall 
refuse to issue a certificate of title unless the 
dealer or the applicant, in cases in which the 
certificate shall be obtained by the purchaser, 
submits with the application, payment of the tax 
levied by or pursuant to section 5739.02 or 
5739.021 L5739.02.~ of the Revised Code by cash, 
certified check, draft, or money order payable to 
the clerk who shall issue a receipt in the form 
prescribed by the tax commissioner, or a receipt 
issued by the commissioner showing the payment of 
the tax. 

"* * * When the transfer to the applicant 
was made in some other state or in interstate 
commerce, the clerk, except as provided in this 
section, shall refuse to issue any certificate of 
title unless the tax imposed by or pursuant to 
section 5741.02 or 5741.021 L5741.02.~ of the 
Revised Code has been paid as evidenced by a re
ceipt issued by the commissioner, or unless the 
applicant submits with the application, payment 
of such tax by cash, certified check, draft, or 
money order payable to the clerk. * * *" 

(Emphasis added) 

As can be seen from the above-quoted language, the clerk 
of the court of common pleas is only authorized to refuse to 
issue a certificate of title to a motor vehicle for nonpayment 
of use taxes if the transfer of the motor vehicle was made in 
some other state or in interstate commerce. There is no statu
tory authority for the clerk of the court of common pleas of a 
county having a county use tax to refuse to issue a certificate 
of title for a motor vehicle for nonpayment of the county use 
tax if the motor vehicle was purchased in any other county 
within the State of Ohio. In reaching this conclusion, I am 

2-222 

not unaware of the recent amendment to Section 5739.021, Revised 
Code, contained in Substitute House Bill No. 531 enacted by the 
108th General Assembly (133 Ohio Laws Sub. H.B. No. 531) and 
signed by the Governor on August 18, 1969, which added the fol
lowing division to the permissive sales tax law, Section 5739.-
021, Revised Code, to wit: 

"(D) The county tax on the sale of titled 
merchandise shall be paid in the manner provided 
by chapters 4505. and 1548. of the Revised Code 
to the clerk of the court of common pleas of the 
county in which the titled merchandise is re
quired by law to be licensed, for purposes of 
this division, 'titled merchandise' includes all 
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tangible personal property for which a certifi
cate of title is required as evidence of owner
ship of the property " 

Opin. 69-107 

As can be ascertained from an examination of this new division 
{D), it only applies to the place of payment of the permissive 
sales tax levied upon items of titled tangible personal prop
erty which are purchased in a county which has enacted the 
resolutions necessary to levy the permissive sales and use taxes. 
I find nothing in Substitute House Bill No. 531, supra, which 
would alter the conclusion herein expressed as to~residents• 
ability to escape liability for the permissive use tax (Section 
5741.021, Revised Code) by purchasing automobiles and other 
items of tangible personal property outside the county, even 
though the automobiles must be registered with the clerk of 
courts of the county. 

Therefore, it is my opinion and you are hereby advised: 

1. The county sales and use taxes authorized to be levied 
by Sections 5739.021 and 5741.021, Revised Code, respectively, 
are in addition to the state sales and use taxes levied by Sec
tions 5739 02 and 5741.02, Revised Code, respectively. 

2. The county use tax authorized to be levied by Section 
5741.021, Revised Code, may be levied only upon the storage, 
use or other consumption of tangible personal property which 
storage, use or other consumption of tangible personal property 
is also subject to the state use tax levied by Section 5741.02, 
Revised Code. 

3. The county use tax authorized to be levied by Section 
5741.021, Revised Code, may not be levied by a county upon the 
storage, use or other consumption of tangible personal property 
if the transaction by which the tangible personal property was 
acquired was subjected to the state sales tax levied by Section 
5739.02, Revised Code. 

4. The clerk of the court of common pleas of a county 
which has enacted a county use tax pursuant to Section 5741.021, 
Revised Code, has no authority to refuse to issue a certificate 
of title to a motor vehicle on the basis of nonpayment of the 
county use tax if the motor vehicle was purchased in the State 
of Ohio, and the state sales tax paid thereon irrespective of 
the county in which it was purchased. 

OPINION NO. 69-107 

Syllabus: 

A position as a member of a board of education of a local 
school district and the position of administrator of a county 
mental retardation program are incompatible and may not be held 
concurrently by the same person. 

October 1969 Adv. Sheets 



Opin. 69-107 ATTORNEY GENERAL 

To: Dominick E. Olivito, Jefferson County Pros. Atty., Steubenville, Ohio 
By: Paul W. Brown, Attorney General, August 27, 1969 

2-224 

I have before me your request for my opinion which poses the 
following questions: 

"1. Is the position of · member of a local 
school board incompatible with the position of 
Administrator of a mental retardation program, 
when such position is of the classified posi
tion protected under the Civil Service laws? 

"2. If the position of member of a local 
school board (which is a part time job and car
ries no compensation) is not incompatible on its 
face with the position of Administrator of a men
tal retardation program of a county, a position 
covered and protected by the Civil Service Laws, 
does it become incompatible by reason of the mem
ber of the school board must be elected by the 
voters of the school district to that position, 
or must be appointed to fill an unexpired term of 
another so elected? 

"3. If it is unlawful to hold the position of 
member of a local board, which is filled by a non
partisan ballot, or in accordance with law and a po
sition under the classified services of the Civil 
Service law, then would not this prohibition be 
unconstitutional in light of the Supreme Courts 
of Ohio and the United States of America· deci-
sions expanding the Constitutional guarantees as 
a restraint in the pursuit of employment and, the 
right to earn a living, particularly is this so 
since the position as member of the local board 
of education is a non-paying position and there 
is no conflict in the two specified positions that 
would affect the public's interest?" 

With respect to the first question, section 143.08, Revised 
Code, reads in part as follows: 

... * * * * * * * * 
"(B) The classified service shall com

prise all persons in the employ of the state and 
the several counties, * * * not specifically in
cluded in the unclassified service, * * * 

"* * * * * * * * ... 

The position of administrator of a county mental retarda
tion program is not specifically included in the unclassified 
service and is therefore a classified position. 
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Section 143.41, Revised Code, provides in part as follows: 

"No officer or employee in the classified 
service of the state, the several counties * * * 

·shall directly or indirectly, orally or by letter, 
solicit or receive, or be in any manner concerned 
in soliciting or receiving any assessment, sub
scription or contribution * * * for any candidate 
for public office: * * * nor shall any officer or 
employee in the classified service of the state, 
the several counties * * * take part in politics 
other than to vote as he pleases and to express 
freely his political opinions." 

I would refer you to Opinion No. 3074, Opinions of the 
Attorney General for 1958, in which my predecessor concluded 
that: 

"It is my opinion, and you are advised that 
under the provisions of Section 143.41, Revised 
Code, a person holding a position in the classi
fied service could not at the same time become a 
candidate for, be elected to, or hold the office 
of member of a local board of education." 

Therefore, in answer to your first two questions, a posi
tion as a member of a board of education of a local school dis
trict is incompatible with the position of administrator of a 
county mental retardation program, a classified position, based 
on the prohibition set forth in Section 143.41, ~· 

l'lith respect to your third question, it is the policy of 
the Office of the Attorney General to refrain from issuing 
opinions concerning the constitutionality of enacted statutes. 

It is therefore my opinion and you are hereby advised that 
a position as a member of a board of education of a local school 
district and the position of administrator of a county mental 
retardation program are incompatible and may not be held con
currently by the same person. 

OPINION NO. 69-108 

Syllabus: 

The county auditor is not precluded from making payments of 
salary to the humane society agents, pursuant to Chapter 1717, 
Revised Code, when such salary is in arrears for prior years, but 
rather, is obligated by Section 1717.07, Revised Code, to make 
such payments, when funds have been properly appropriated for such 
purpose by the county commissioners. 

October 1969 Adv. Sheets 



Opin. 69-108 ATTORNEY GENERAL 

To: Fred V. Skok, Lake County Pros. Atty., Painesville, Ohio 
By: Paul W. Brown, Attorney General, August 27, 1969 

I have before me your request for my opinion which asks: 

"Is the County f',uditor precluded from 
making payments of salary to the Humane 
Society employees under Chapter 1717, when 
such salary is in arrears for prior years:" 

2-226 

You have also informed me that the money for these salary 
payments had been appropriated by the county commissioners in the 
respective prior years, and that such salary amounts had been ap
proved by the county probate judge in those years, pursuant to 
Section 1717.07, Revised Code. However, the funds appropriated 
for such salaries had been exhausted prior to full payment. You 
mention, finally, that the county commissioners have reappropri
ated the money this year, and the county auditor doubts the legal
ity of the payment of such arrearages. 

Section 1717.07, Revised Code, regarding the salaries of 
humane society agents, reads: 

"Upon the approval by the mayor of 
a municipal corporation of the appoint
ment of an agent under section 1717.06 
of the Revised Code, the legislative 
authority of such municipal corporation 
shall pay monthly to such agent, from 
the general revenue fund of the munici
pal corporation, such salary as the 
legislative authority deems just and 
reasonable. Upon the approval by the 
probate judge of a county of such an 
appointment, the board of county com
missioners of such county shall pay 
monthly to such agent, from the general 
revenue fund of the county, such salary 
as the board deems just and reasonable. 
Such board and such legislative author
ity may agree upon the amount each is 
to pay such agent monthly. The salary 
to be paid monthly to such agent by the 
legislative authority of a village 
shall be not less than five dollars: by 
the legislative authority of a city, 
not less than twenty dollars: and by 
the board of county commissioners of a 
county, not less than twenty-five dol
lars. Not more than one such agent in 
each county shall receive remuneration 
from the board under this section." 
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Section 319.16, Revised Code, which generally prescribes the 
functions of the county auditor regarding the outlay of county 
funds, provides: 

"Except as to moneys due the state 
which shall be paid out upon the war
rant of .the auditor of state, the county 
auditor shall issue warrants on the 
county treasurer for all moneys payable 
from the county treasury, upon presenta
tion of the proper order or voucher for 
the moneys, and keep a record of all 
such warrants showing the number, date 
of issue, amount for which drawn, in 
whose favor, for what purpose, and on 
what fund. The auditor shall not issue 
a warrant for the payment of any claim 
against the county, unless it is allowed 
by the board of county commissioners, ex
cept where the amount due is fixed by 
law or is allowed by an officer or 
tribunal so authorized by law." 

The courts have long considered the above delineated duties 
of the county audit.or as being ministerial, or nondiscretionary, 
in character. Putnam County v. Allen County, 1 Ohio St. 322 
(1853); Kloeb v. Mercer County, 4 c.c. (N.S.) 565, 26 C.C. 152 
(1904). Although the auditor is permitted to exercise reasonable 
judgment and prudence in issuing warrants, he cannot lawfully re
fuse to issue a warrant which has been duly and legally allowed 
and authorized by the county commissioners because he disagrees 
with the board making the allowance or with the propriety of it. 
State, ex rel. Manix v. Auditor, 43 Ohio St. 311 (1885); Hoel v. 
Goubeaux, llO Ohio St. 287 (1924). 

Section 5705.46, Revised Code, authorizes funds to be paid 
by the county for current payrolls only, and no explicit statu
tory authority exists for payment of salary arrearages for prior 
years. But the question of the payment of salary arrearages has 
been considered by my predecessors. The text of Opinion No. 2616. 
O?inions of the Attorney General for 1950, accurately summarizes 
the thought on this problem as expounded by my predecessors until 
1950, at pages 835-836. 

"It is a general principal of law 
that public funds can be disbursed only 
by clear authority of law and upon com
pliance with statutory provisions re
lating thereto. (32 o. Jur. 734, Public 
Funds § 11.) On this premise, as then 
embodied in Article X, Section 5, of the 
Constitution of Ohio, the then Attorney 
General expressed his opinion in 1931 
Opinions of the Attorney General, No. 
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3729, that the salary of a secret ser
vice officer appointed under Section 
2915-1, General Code, cannot be paid 
out of the general fund of the county on 
the warrant of the county auditor when 
there has been no appropriation made for 
his salary by the county commissioners. 

In the case of Jenkins v. The State, 
ex rel. Jackson County Agricultural Soci
ety, 40 0. App. 312, the Court of Appeals 
for Jackson County, in considering a 
question involving the benefits accorded 
to an agricultural society by Section 
9894, General Code, held as disclosed by 
the third branch of the syllabus as 
follows: 

"'In preparing an appropriation meas
ure under Section 5625-29, General Code 
the taxing authority is bound to provide 
first for all those expenditures made 
imperative by statute.' 

"The holding in the Jenkins case, supra, 
was in harmony with the case of State, ex 
rel. Justice v. Thomas, 35 o. App. 250, 
wherein a distinction was drawn with regard 
to the appropriation for compensation of 
employes appointed or employed by county 
auditors, county treasurers, probate judges, 
sheriffs, clerks of courts, surveyors, and 
recorders on the one hand, and that of a 
criminal court bailiff and court constable 
of the Common Pleas Court who is appointed 
and whose compensation is fixed by the 
Common Pleas Court judge. At page 256 of 
the aforesaid report the court say: 

" ' * * * i'llien the common pleas court 
judge appoints a court constable and 
criminal bailiff and fixes the compensa
tion, as he is expressly authorized to 
do under Sections 1541, 1692 and 1693, 
General Code, it has been fixed by a 
person or tribunal authorized so to do, 
and it is an act equivalent to and on a 
parity with a fixing by law.'" 

(Emphasis added.) 

2-228 

I am of the opinion that the payment of the salary for a 
county humane society agent pursuant to Section 1717.07, Revised 
Code, would be"made imperative by statute" as the phrase is used 
in the above-emphasized portion. It should also be noted at this 
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point, that the phrase "taxing authority" with respect to the 
county means the board of county commissioners, pursuant to Sec
tion 5705.01 (C), Revised Code. 

It is subsequently stated in Opinion No. 2616, supra, at 
pages 836-838: 

"With respect to the problem of the 
authority of county commissioners to ap
propriate funds for payment of compensa-
tion of county employes for prior years 
your attention is called to 1927 Opinions 
of the Attorney General, No. 76: 1933 
Opinions of the Attorney General, No. 956; 
1939 Opinions of the Attorney General, No. 
798 and 1949 Opinions of the ~ttorney Gen
eral, No. 290. Each opinion expressed the 
view that such appropriation could not be 
made to cover compensation for prior years. 
In the first three opinions the facts pre
sented for consideration indicated that 
appropriations had been made to the respec
tive offices for the purposes required during 
the prior years but that the sums so appro
priated had been exhausted prior to the end 
of the fiscal year and no additional appro
priations made. In the latter opinion I was 
confronted with the factual situation that 
the sum appropriated had not been used but 
had reverted to the general fund and had 
been reappropriated for another purpose. 
Common to each factual situation, however, 
was the fact that none of the expenditures 
sought to be made to cover such prior years 
were expenditures made imperative by 
statute. 

"In the 1949 Opinion, just referred to, 
I indicated the possibility of an appropri
ation for expenditures made imperative by 
statute which accrued but were not paid in 
prior years. 

II* * * * * * * * * 
"In view of the determination in that 

opinion that the compensation of the coroner 
under consideration was not an expenditure 
made ·imperative by statute and the assump= 
tion that the amounts appropriated in prior 
years had been reappropriated after revert
ing to the general fund it was not necessary 
for me to express a definite opinion on the 
point. Upon further consideration of this 
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question at this time, particularly in view 
of the language employed in the Justice case, 
I am of the opinion that county commissioners 
are authorized to appropriate unexpended bal
ances in the general fund which have accurnu.
lated in or reverted to that fund at the end 
of any prior fiscal year for salaries of county 
officers or employes whose salaries are fixed 
by law and have accrued in such prior fiscal 
year when such unexpended balance remains in 
the general fund unexpended or unencumbered in 
subsequent years." 

From this rationale, the conclusion reached is stated in 
the second and third branches of the syllabus of Opinion No. 
2616, supra: 

"2. County commissioners are authorized 
to appropriate unexpended balances in the 
general fund which have accumulated in or re
verted to that fund at the end of any prior 
fiscal year for salaries of county officers or 
employes whose ~alaries are fixed by law and 
have accrued in such prior fiscal year when 
such unexpended balance remains in the general 
fund unexpended or unencumbered in subsequent 
years. 

"3. County commissioners have no author
ity to make appropriations for salaries fixed 
by law, which accrued in prior years, from 
other funds than those designated in the 
next preceding paragraph, as moral 
obligations." 

In Opinion No. 472, Opinions of the Attorney General for 
1952, after consideration of the rationale and holding of Opin
ion No. 2616, supra, it was stated at page 473: 

"I am unable to agree with the con
clusion that the taxing authority of a 
subdivision lacks the power to make an 
appropriation for a fixed liability of 
this character on their own initiative. 
+t seems to me that the nature and valid
ity of the claim is determinative of the 
power of the taxing authority in such a 
case. To hold otherwise would mean that 
an obligation fixed by statute was subject 
to the action or no action of the township 
trustees, the very effect condemned in the 
case of Jenkins v. The State, ex rel. Jack
son County Agricultural Society, supra. 
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"The compensation of a township clerk 
being a liability fixed by law, I see no 
legal reason why such compensation, unpaid 
in prior years, cannot be paid in a current 
year by a board of township trustees out 
of funds not otherwise earmarked." 

Opin. 69-109 

I am in full agreement with the above modification of the 
holding in Opinion No. 2616, supra. Relating this modification 
to the instant situation, I must necessarily conclude that the 
compensation of a county humane society agent is a liability 
fixed by law, and should be paid in a current year out of 
county funds "not otherwise earmarked." 

Therefore, it is my opinion, and you are advised that the 
county auditor is not precluded from making payments of salary 
to the humane society agents, pursuant to Chapter 1717, Revised 
Code, when such salary is in arrears for prior years, but rather. 
is obligated by Section 1717.07, Revised Code, to make such pay
ments, when funds have been properly appropriated for such pur-
pose by the county commissioners. 

OPINION NO. 69-109 

Syllabus: 

1. Section 2335.01, Revised Code, authorizes, as 
necessary expenses, the imposition of mileage fees for 
appraisers regardless of whether the compensation paid 
to the appraisers is the ten dollars per ~arcel specified 
in that section or some higher amount fixed by the court 
pursuant to that section. 

2. Such mileage fees should be paid directly to 
the appraisers in the same manner as the compensation provided 
for in Section 2335.01, Revised Code. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: Paul W. Brown, Attorney General, August 28, 1969 

I have your request for my formal opinion which 
reads as follows: 

"Does the clerk of courts have legal 
authority to pay to the appraisers the 
sheriff's charge of ten cents per mile, 
when collected, for mileage travelled by 
his appraisers?" 

This question comes up in connection with compensation 
of appraisers appointed by the Sheriff of Cuyahoga County 
for lands and tenements upon which he has levied execution 
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as provided in Section 2329.17, Revised Code. You state 
that the sheriff has been charging a fee of ten cents per 
mile for each of his appointed appraisers going to and 
coming from the lands appraised, under the authority of 
Section 311.17, Revised Code. These are taxed as part of 
the costs of the case, collected by the clerk of courts, who 
then pays them into the General Fund of the county. You state 
the sheriff now feels these mileage fees should be paid by the 
clerk directly to the appraisers. 

Section 311.17, supra! provides in part as follows: 

"For the services specified in this 
section, the sheriff shall charge the fol
lowing fees, which the court or clerk 
thereof shall tax in the bill of costs 
against the judgment debtor or those 
legally liable thc~cfor: 

"(A) For the sErvice and return of 
the following writs and orders: 

"(1) Execution: 

... * * * * * * * * 

"(b) When levy is made on real 
property, for the first tract, five dol
lars, and for each additional tract, one 
dollar; 

... * * * * * * * * 

"(B) In addition to the fee for 
service and return the sheriff may charge: 

"(1) On each summons, writ, order, 
or notice, a fee of ten cents per mile, 
going and returning, provided, that 
where more than one person is named in 
such writ, mileage shall be charged for the 
shortest distance necessary to be traveled; 

... * * * * * * * * 

2-232 

A close examin3tion of Section 311.17, supra, indicates 
that the sheriff may charge the mileage fees only for his own 
mileage or that of his deputies in connection with service 
and return of the enumerated writs and orders. There appears 
nothing in this section indicating authorization for him 
to charge for mileage costs incurred by the appraisers he 
appoints in connection with executions levied on and sale of 
l<:u.ds and tenements. 
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However, the fees and compensation of an 
appraiser of real property on execution are governed by 
Section 2335.01, Revised Code, which reads in part as follows: 

"* * * Each person called by an 
officer to appraise real or personal 
property, on execution, replevin, or 
attachment, or to fix the value of 
exempt property shall receive not more 
than ten dollars per parcel and 
necessary expenses, provided, that in 
the ap?raisal of real estate the 
court may fix compensation at more 
than ten dollars per parcel." 

This section provides compensation of not to 
exceed ten dollars per parcel and necessary expenses 
except that the court may fix compensation of more than ten 
dollars per parcel. You state in your letter that the Court 
of corrmon Pleas of cuyahoga county has acted to fix the 
appraisal fees, but that no allowance is made for mileage 
traveled. The failure of the court, in fixing appraisal fees 
pursuant to the last clause of Section 2335.01, supra,to include 
allowance for mileage traveled is not, in my opinion, 
:1eterm.i.native of the question you have posed. The~e io not~ing 
in Section 2335.01, supra, to indicate that, in the event the 
court does fix compensation higher than ten dollars, the 
appraiser is not also eP'-~i..t·:_ed to the "necessary expenses" 
provided for in that se:.: ::im;. 

Since, in the particular fact situation you have 
described in your request for my opinion, the mileage 
allowance is authorized not by Section 311.17, supra, but rather 
by Section 2335.01, supra, it follows that such allowance 
should be paid directly to the appraisers in the same manner 
as the compensation fixed by the court, rather than being 
paid by the clerk of courts into the general fund. 

Therefore, it is my opinion, and you are so 
advised, that Section 2335.01, Revised Code, authorizes, as 
necessary expenses, the imposition of mileage fees for 
appraisers regardless of whether the compensation paid to 
the appraisers is the ten dollars per parcel specified 
therein or some higher amount fixed by the court pursuant to 
that section, and that such mileage fees should be paid 
directly to the appraisers in the same manner as the 
compensation provided for in that section. 
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OPINION NO. 69-110 

Syllab~:~s: 

When the court deems it necessary to appoint counsel for a 
juvenile, pursuant to Section 2151.351, Revised Code, such 
counsel's services shall be paid for by the county as is stated 
therein. 

To: James V. Barbuto, Summit CO!Jnty Pros. Atty., Akron, Ohio 
By: Paul W. Brown, Attorney General, September 4, 1969 

You have requested my opinion and answer to two questions 
stated as follows: 

"In Juvenile Court cases for dependency 
or neglect where permanent custody is the 
issue, may the Court assign lawyers for in
digent dependents and tax their fees as part 
of the Court costs pursuant to Section 2151. 
351 - RC, and then obtain reimbursement from 
the State? 

"In Juvenile Court cases where attorneys 
are appointed in delinquency cases, may their 
fees also be taxed ·as part oi the cost when 
reimbursed by the State?" 

Section 2151.351, Revised Code, mentioned in your inquiry 
reads as follows: 

"When a child is brought before t,he 
juvenile court for hearing to determine 
whether or not such child is delinquent, 
dependent, neglected, or a juvenile 
traffic offender in cases where it ap
pears that such juvenile traffic offend
er may be adjudged delinquent, if he and 
his parents are indigent, the court may 
assign counsel to such child and his 
parents. Such counsel shall not be a 
partner in the practice of law of any 
attorney representing any interest ad
verse to the child. 

"Counsel so assigned to represent a 
child and his parents shall be paid for 
their services by the county, and shall 
receive ·therefor such compensation as 
the juvenile court may approve, not ex
ceeding three hundred dollars and expen-
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ses as the trial court may approve. 

"The fees and expenses approved by 
the court under this section shall be 
taxed as part of the costs." 

(Emphasis added.) 

Opin. 69-110 

Section 2949.18, Revised Code, provides for reimbursement by 
the state for the cost of prosecution and the transportation of ~ 
felon to a penal institution. It states that this reimbursement is 
made only when a felon is delivered; and first requires the issuance 
of an execution against the felon's property pursuant to Section 
2949.15, Revised Code. 

Section 2949.19, Revised Code, has similar provisions and both 
sections are quoted as follows: 

Section 2949.18, Revised Code: 

";~hen the clerk of the court of 
common pleas certifies on a cost bill 
that execution was issued under section 
2949.15 of the Revised Code, and re
turned by the sher.iff 'no goods. chat
tels, lands, or tenements found whereon 
to levy,' the person in charge of the 
penal institution to which the convicted 
felon was sentenced shall certify there
on the date on which the prisoner was 
received at the institution and the fees 
for transportation, whereupon the auditor 
of state shall audit such cost bill and 
the fees for transportation, and issue 
his warrant on the treasurer of state 
for such amount as he finds to be 
correct." (Emphasis added. ) 

Section 2949.19, Revised Code: 

"Upon the return of the writ against 
a convict issued under section 2949.15 of 
the Revised Code, if an amount of money has 
not been made sufficient for the payment of 
costs of conviction and no additional prop
erty is found whereon to levy, the clerk 
of court of common pleas shall so certify 
to the auditor of state, under the seal of 
the court, with a statement of the total 
amount of costs, the amount paid, and the 
amount remaining unpaid. Only one state
ment of costs shall be certified to the 
auditor of state in each case, and such 
statement of costs shall include all the 
£C?._Unts ~."'2~_i!ill~<l_i.!l_~.....:':ingle inqic_!:,!!lent 
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and payment requested for one count only 
and no additional costs shall be allowed 
\vhere there are ad_Slitional counts con
tained in the same indictment. Such un
paid amount as the auditor of state finds 
to be correct shall be paid by the state 
to the order of such clerk." 

(Emphasis added.) 

2-236 

Section 2949.15, Revised Code, mentioned in both of the above 

sections and to both of which it is a prerequisite, applies to 

felonies only. It reads as follows: 

"The clerk of the court of common 
pleas in which a person was convicted 
of a felony shall forthwith issue to 
the sheriff of the county in which the 
indictment was found, and to the sheriff 
of any other county in which the convict 
has property, executions against his 
property for fines and the costs of pros
ecution, which shall be served and re
turned within ten days, with the pro
ceedings of such sheriff or the want of 
property upon which to levy, indorsed 
thereon. 

"When a levy is made upon property 
under such execution, a writ shall forth
with be issued by the clerk for the sale 
thereof, and such sheriff shall sell the 
property and make return thereof, and 
after paying the cost of conviction, ex
ecution, and sale, pay the balance to the 
person authorized to receive it." 

(Emphasis added.) 

In the case of In re Agler, 19 Ohio St. 2d 70, decided July 9, 

1969, the first branch of the syllabus reads as follows: 

"1. In order to sustain commitment 
of a juvenile offender to a state insti
tution in a delinquency proceeding, where 
such commitment will deprive the child of 
his liberty, the alleged delinquent must 
have been afforded representation by 
counsel, appointed at state expense in 
case of indigency. (In re Gault, 387 U.S. 
1. Section 2151.351, Revised Code. 
Paragraph two of the syllabus of Cope v. 
Campbell. 175 Ohio St. 475, overruled.)" 
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It is my opinion that the court expressed the term "state 

expense" generically and did not intend any amendment to s~ction 

2151.351, Revised Code, which specifically states that the services 

of counsel shall be paid for by the county. 

The General Assembly has not yet assumed for the state the 

expense of delinquency proceedings. It has permitted the payment 

of costs only in felony cases. It has not permitted the payment of 

costs in other criminal cases. The question at hand does not in-

volve criminal prosecution as is apparent in reading the pertinent 

part of Section 2151.35, Revised Code: 

"The judgment rendered by the court 
under this section shall not impose any 
of the civil disabilities ordinarily im
posed by conviction, in that the child is 
not a criminal by reason of such adjudi
cation, nor shall any child be charged or 
convicted of a crime in any court. except 
as provided in section 2151.26 of the 
Revised Code. * * *" (Emphasis added.) 

It is, therefore my opinion and you are advised t11at when the 

court deems it necessary to appoint counsel for a juvenile, pur-

suant to Section 2151.351, Revised Code, such counsel's services 

shall be paid for by the county as is stated therein. 

OPINION NO. 69-111 

Syllabus: 

Pursuant to Section 3327.06, Revised Code, a board of edu
cation which admits a non-resident kindergarten pupil under the 
age of six years into its system must look to the child's parents 
or guardian for the collection of tuition. Under this section 
the district of the child's residence is not liable to the dis
trict of attendance for the payment of said tuition. 

To: Martin W. Essex, Supt. of Public Instruction, Dept. of Education, 
Columbus, Ohio 

By: Paul W. Brown, Attorney General, September 9, 1969 
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I have before me your request for my opinion regarding 
the following question: 

"I respectfully request your op~n~on as to the 
responsibility of a school district to collect tui
tion for non-resident kindergarten pupils, as well 
as the responsibility of the school district of which 
the child is a resident, to pay such tuition." 

2-238 

The proper frame of reference may be established by refer
ring to Section 3313.64, Revised Code, which provides in perti
nent part as follows: 

"The schools of each city, exempted village, 
or local school district shall be free to all school 
residents between six and twenty-one years of age." 

(Emphasis added.) 

In addition, the above section provides for the admission 
and free schooling of "£"l..7nmates of the proper age of county, 
semi-public, and district children's homes" pursuant to Section 
3313.65, Revised Code. 

I assume that the overwhelming majority of kindergarten 
pupils are under the age of six years. It necessarily follows 
that according to Section )313.64, supra, they are not included 
in the category of children eligible for free schooling. In 
fact, the next to last paragraph of this section, in specifi
cally requiring the payment of tuition by those not accorded 
the privilege of free schooling, provides as follows: 

"The board of education of a city, exempted 
village, or local school district may admit other 
persons to the public schools of its respective 
district upon the payment of tuition within the 
limitation of law." (Emphasis added.) 

Thus, the issue of the payment of tuition by children not 
"of the proper age" is well defined in the Revised Code. 

In answer to your specific inquiry, therefore, I direct 
your attention to Section 3327.06, Revised Code, 90ncerning the 
collection of tuition from non-resident pupils and the consequence 
of a failure to collect. That section provides as follows: 

'~hen a pupil attends school, pursuant to 
section 3327.04 of the Revised Code, in a dis
trict other than the district in which he is a 
school resident, tuition for such attendance 
shall be credited and paid in the manner pro
vided in section 3317.08 of the Revised Code. 

"\'lhen the board of education of a city, 
exempted village, or local school district admits 
to the schools of its district any non-resident 
pupil for whose attendance tuition is not an ob
ligation of the board of the district of the pupil's 
residence, such board shall collect tuition, for 
the attendance of such pupil, from the parents of 
the pupil and the amount of tuition collected shall 
be not more nor less than the amount computed in 
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the manner prescribed by section 3317.08 of the 
Revised Code. 

"If a board admits to the schools of its dis
tricts any nonresident pupil for whose attendance 
tuition is not an obligation of the board of the 
district of the pupil's residence, and fails to 
collect tuition as required by this section from 
the pupil's parents or guardian, the attendance 
of such pupil is unauthorized attendance, the mem
bership of such pupil shall not be included in the 
membership figure used in the calculation of ap
proved classroom units as provided by section 3317.-
05 of the Revised Code. The membership of such 
pupil shall be credited to the school district in 
which such pupil is a local school resident." 

(Emphasis added.) 

Opln. 69-113 

In considering Sections 3313.64 and 3327.06, supra, together, 
then, it becomes apparent that a board of education is not under 
a duty to pay another board for the schooling of a child under the 
age of six years. Section 3313.64, supra, implicitly requires a 
child under mandatory school age to pay tuition, and Section 
3327.06, supra, makes it clear that the district of attendance 
must look to the parent or guardian for remuneration in the case 
of a non-resident pupil "for whose attendance tuition is not an 
obligation of the board of the district of the pupil's residence." 

Therefore, it is my opinion and you are hereby advised that, 
pursuant to Section 3327.06, Revised Code, a board of education 
which admits a non-resident kindergarten pupil under the age of 
six years into its system must look to the child's parents or 
guardian for the collection of tuition. Under this section the 
district of the child's residence is not liable to the district 
of attendance for the payment of said tuition. 

OPINION NO. 69-113 

Syllabus: 

A special tax levy in excess of the ten-mill limitation 
for a county board of mental retardation formed pursuant to 
Section 5126.01, et seq., Revised Code, should be submitted 
under the provisions of' Section 5705.19 (L), Revised Code, 
rather than Section 5705.24, Revised Code. Although funds 
from the levy proposed under Section 5705.19 (L), Revised 
Code, may be used for substantially the same purposes as the 
current levy passed under Section 5705.24, Revised Code, the 
proposed levy will not be a "renewal" of the current levy. 

To: James R. Scott, Guernsey County Pros. Atty., Cambridge, Ohio 
By: Paul W. Brown, Attorney General, September 10, 1969 

Your request for my opinion presents the following fact 
situation: Prior to 1967 a tax levy was passed pursuant to 
Section 5705.24, Revised Code, to provide funds for the child 
welfare board to carry out the training and education of men-
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tally retarded children. In 1967, Section 5126.01, et seq., 
Revised Code, became effective, creating a county board of 
mental retardation to carry out some of the duties formerly 
handled by the child welfare board. Your main question has 
two parts as follows: 

1. Should the next levy for this purpose 
be submitted under the provisions of Section 
5705.24 or Section 5705.19 (L), Revised Code? 

2. Would this be a "renewal" of an exist
ing levy? 

Section 5705.24, Revised Code, sets forth the provisions 
for a special levy in excess of the ten-mill limitation for 
child welfare services. Subsequent to the enactment of Sec
tion 5705.24, Revised Code, Section 5126.01, et seq., Revised 
Code, was enacted, transferring certain functions of the child 
welfare board to the county board of mental retardation but not 
replacing the child welfare board. See Opinion No. 67-088, 
Opinions of the Attorney General for 1967. 

Section 5126.03, Revised Code, states in pertinent part: 

"The county board of mental retardation, 
subject to the rules, regulations and standards 
of the commissioner of mental hygiene shall: 

"(A) Administer and supervise sections 
5127.01 to 5127.04, inclusive, of the Revised 
Code and exercise such powers and duties as 
prescribed by the commissioner; 

"* * * * * * * * * 

"(D) Provide such funds as are necessary 
for the operation of training centers and work
shops. 

"* * * * * * * * * 
"The board of county commissioners shall 

levy taxes and make appropriations sufficient 
to enable the county board of mental retarda
tion to perform its functions and duties as 
provided by this section." 

2-240 

Section 5705.19 (L), Revised Code, states in pertinent part: 

"The taxing authority of any subdivision 
* * * may declare by resolution that the amount 
of taxes which may be raised within the ten-mill 
limitation will be insufficient * * * and that 
it is necessary to levy a tax in excess of such 
limitation for any of the following purposes: 

"* * * * * * * * * 

"(L) For the maintenance and operation of 
schools, training centers, workshops, clinics, 
and residential facilities for mentally retarded 
persons. * * *" 
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The purpose of the proposed levy as stated in your letter 
is for: 

"* * * maintenance and operation of schools, 
training centers, or workshops for mentally re
tarded persons***·" 

Notice that the scope of the purpose clause set forth above 
in Section 5126.03, Revised Code, is also that set forth in sec
tion 5705.19 (L), Revised Code. Thus, Section 5705.19 (L), Re
vised Code, presents a method by which money may be obtained for 
the county board of mental retardation outside the ten-mill limi
tation, rather than Section 5705.24, Revised Code. Since the 
proposed levy is not to be levied pursuant to Section 5705.24, 
Revised Code, as was the previous levy, this will not be a 
"renewal" of an existing levy and should not be stated as such 
on the ballot prescribed by Section 5705.25, Revised Code. See 
Opinion No. 68-051, Opinions of the Attorney General for 1968. 

Your remaining question pertains to the wording of the pur
pose clause of the commissioners• resolution and the notice of 
election. Section 5705.19, Revised Code, provides in pertinent 
part: 

"The taxing authority of any subdivision 
* * * by vote of two-thirds of all the members 
* * * may declare by resolution that the amount 
of taxes which may be raised within the ten-mill 
limitation will be insufficient * * * and that 
it is necessary to levy a tax in excess of such 
limitation for any of the following purposes:" 

The purpose with which you are concerned is set forth in 
paragraph (L) of Section 5705.19, Revised Code, as follows: 

"(L) For the maintenance and operation of 
schools, training centers, workshops, clinics, 
and residential facilities for mentally retarded 
persons. * * *" 

Section 5705.19, Revised Code, further states: 

"Such resolution shall be confined to a 
single purpose, and shall specify the amount 
of increase in rate which it is necessary to 
levy, the purpose thereof, and the number of 
years during which such increase shall be in 
effect, which may or may not include a levy 
upon the duplicate of the current year. * * *" 

When the requirements of the above-quoted Section 5705.19, Revised 
Code, have been complied with, the resolution will be satisfactory. 
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OPINION NO. 69-114 

Syllabus: 

Under the Uniform Depository Act the awarding of active 
deposits can be made only to eligible and qualifying institu
tions that file an application for such award. 

To: Harry A. Sargeant, Jr., Sandusky County Pros. Atty., Fremont, Ohio 
By: Paul W. Brown, Attorney General, September 12, 1969 

I have your request for my opinion on a question arising 
under the Uniform Depository Act, Chapter 135 of the Revised 
Code. Your request reads as follows: 

"In your opinion, does Section 135.04 
of the Revised Code require that every 
qualifying institution be awarded its share 
of active deposits of public monies, or is 
the awarding of such active deposits to be 
made only to those in~titutions which file 
an application?" 

The portion of Section 135.04, Revised Code, which you 
have set out 1n your letter, is quoted as follows: 

"The governing board of a subdivision 
shall award * * * the active deposits of 
public monies subject to its control in ex
cess of twenty-five thousand dollars to the 
eligible institution or institutions applying 
or qualifying therefor in proportion to their 
respective award quotes* * *·" 

(Emphasis added) 

Section 135.03, Revised Code, defines the banks which are 
eligible for deposits and reads in part as follows: 

"Any national bank located in this state and 
any bank as defined by section 1101.01 of the 
Revised Code, subject to inspection by the super
intendent of banks, is eligible to become a pub
lic depository, subject to sections 135.01 to 
135.21, inclusive, of the Revised Code." 

This section then continues with language which may be 
deemed to prescribe the qualification of a bank for deposits, 
as the word "qualifyl!mg" is used in the quoted portion of 
Section 135.04, supra. This further language reads as follows: 

"No such institution shall receive or have on 
deposit at any one time public moneys in an aggre
gate amount in excess of thirty per cent of non
public moneys on deposit as shown in its latest 
report to the sup,erintendent of banks or comptroller 
of the currency. 1 
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Certain language contained in the third paragraph of Sec
tion 135.04, supra, appears to me to be dispositive of the ques
tion of whether only an eligible banking institution that makes 
application can be designated as a public depository and receive 
an award of public funds. This language reads as follows: 

"* * * except that no such public depository 
shall thereby be required or permitted to receive 
and have at any one time a greater amount of ac
tive deposits of such public moneys than that speci
fied in the application of such depository." 

If the institution did not make application, there would neces
sarily be no amount specified in the application and therefore 
it could not, under this provision, receive any amount as an 
award. 

The question arises as to the meaning contemplated by the 
legislature in using the words: "applying or qualifying" in 
the first quoted part of Section 135.04, s~pra. Section 1.02, 
Revieed Code, under the title "definitions , provides that the 
word "or" may be read as the word "and" if the sense requires 
it. I think the sense and logic of the respective code sections 
in question does in this instance require that the word "or"~be 
read as the word "and". Thus, to receive an award a bank that 
applies must be eligible as provided in the first quoted portion 
of Section 135.03, supra, and it must also qualify as provided 
in Section 135.03, supra, by not having on deposit public ;money 
in excess of thirty per cent of non-public moneys. 

The conclusion is certain that an award of public moneys 
can not be made to an institution, even though eligible and 
qualifying, unless that institution makes application. 

I am, therefore, of the opinion and you are so advised that 
under the Uniform Depository Act the awarding of act.ive deposits 
can be made only to eligible and qualifying institutions that 
file an application for such award. 

OPINION NO. 69-115 

Syllabus: 

The office of county recorder and the position of county 
veterans• service officer are incompatible because of their 
respective statutory requirements, and they may not be held 
concurrently by the same person. 

To: Edward D. Mosser, Harrison County Pros. Atty., Cadiz, Ohio 
By: Paul W. Brown, Attorney General, September 12, 1969 

I have before me your request for my opinion as to whether 
the office of county recorder is compatible with the office of 
county veterans 1 service officer, employed on~.a part-time basis 
and appointed under the authority of Section 5901.07, Revised 
Code. 
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Chapter 317 of the Revised Code describes the office 
and duties of the county recorder. Nothing contained therein 
specifically makes the office of county recorder incompatible 
with any other office. 

2-244 

Section 5901.07, Revised Code, sets out the duties of the 
county veterans' service officer. It provides in pertinent part 
as follows: 

"The soldiers' relief commission may employ 
a 'county veterans' service officer' who must be 
an honorably discharged veteran of the United 
States armed forces. The duties of such officer 
shall be to advise and assist persons in the armed 
forces of the United States, veterans of any vmr, 
and the wives, widows, children, parents, and de
pendants of such veterans in presenting claims or 
obtaining rights or benefits under any law of the 
United States or of this state. 

"The commission may employ such service offi
cer on a part or full time basis. No county com
missioner or member of the commission shall be em
ployed as service officer* * *• The compensation 
of the service officer * * * shall be paid out of 
funds appropriated to the commission, as provided 
in section 5901.11 of the Revised Code." 

Public offices are subject to two types of incompatibility, 
statutory and common law. Statutory incompatibility arises when 
some provision of law establishes criteria for one of the jobs 
that cannot be met by the person if he holds the other job at 
the same time. The common law rule on incompatibility in Ohio 
is stated in State, ex rel. Attorney General, v. Gebert, 12 c.c. 
(N.S.) 274, at page 275, as follows: 

"Offices are considered incom;;>atible when 
one is subordinate to, or in. any Nay a check 
upon, the other; or when it is physically im
possible for one person to discharge the duties 
of both." 

Under the common law definition above, there is no incompa
tibility between the offices of county recorder and county 
veterans' service officer. Section 5901.07, supra, assigns to 
the veterans' service officer the duties of advising and assist
ing servicemen, veterans, and their dependents in presenting 
claims or obtaining rights or benefits under law. The duties 
of the county recorder, as set forth in Chapter 317 of the 
Revised Code, are generally to make a public record of various 
types of documents. An examination of the statutes pertaining 
to the county recorder and to the county veterans' service offi
cer does not reveal any provisions which would constitute ane 
superior or subordinate to the other, or which would provide 
either any form of check upon the other. As to physical possi
bility, the county recorder is not required to devote his full 
time to the duties of the office. Obviously, from the provisions 
of Section 5901.07, supra, the office of veterans' service offi
cer does not necessarily require full time service, and in fact 
your question pertains to a service officer employed on a part
time basis. Thus, there is no common law incompatibility between 
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the two offices. 

There is; however, a clear statutory incompability. Sec
tion 143.08, Revised Code, provides in part as follows: 

"The civil service of the state and the 
several counties * * * shall be divided into 
the unclassified service and the classified 
service. 

"* * * * * * * * * 
"(B) The classified service shall com

prise all persons in the employ of the state 
and the several counties * * * not specifically 
included in the unclassified service * -~ *." 

Since the position of county veterans' service officer is not 
listed in the unclassified civil service under Section 143.08, 
supra. it must be concluded that it is a classified service po
sition. This conclusion was also reached in Opinion No. 4130, 
Opinions of the Attorney General for 1948, and Opinion No. 1116, 
Opinions of the Attorney General for 1952. 

Section 143.41, Revised Code, reads in part as follows: 

"No officer or employee in the classi
fied service of the state /Or7 the several 
counties * * * shall directly or indirectly, 
orally or by letter, solicit or receive, or 
be in any manner concerned in soliciting or 
receiving any assessment, subscription, or 
contribution for any political party or for 
any candidate for public office; * * * nor 
shall any officer or employee in the classi
fied service of the state /<)r7 the several 
counties * * * be an officer-in any politi
cal organization or take part in politics 
other than to vote as he pleases and to ex
press freely his political opinions." 

Section 317.01, Revised Code, provides in pertinent part 
as follows: 

"There shall be elected quadrennially 
in each county a county recorder * * *." 

Clearly one who holds an elective_public office such as that 
of county recorder ~rould be "takLing_l part in politics other 
than to vote as he pleases and to express freely his political 
opinions", and such a person could not also hold an office or 
position under the classified service without being in viola
tion of Section 143.41, supra. 

It is, therefore, my opinion and you are hereby advised 
that the office of county recorder and the position of county 
veterans' service officer are incompatible because of their 
respective statutory requirements, and they may not be held 
concurrently by the same person. 
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OPINION NO. 69-117 

Syllabus: 

A mayor of a villaRe presidin~ over a mavor's court may sen
tence a person to imprisonment for violation of a villa~e ordinance if 
such person in writing l"aives a jury and consents to be tried by the 
mayor as magistrate. 

To: Richard B. McQuade, Fulton County Pros. Atty., Wauseon, Ohio 
By: Paul W. Brown, Attorney General, September 19, 1969 

I have your request for my opinion which reads as follows: 

''Hay a mayor of a village nresiding over a 
rJ!ayor's Court sentence a person to imprisonment 
for a violation of a villaP:e ordinance?" 

The answer to your question involves the consideration of 
Sections 1905.01, 2938.04, 2937.08, 2931.01 and 2945.07 of the Revised 
Code. The jurisdiction of a mayor's court is provided in Section 
1905.01, Revised Code, as follows: 

follm"s: 

follows: 

"In all municipal corporations not having a 
police court and not beinR the site of a municipal 
court nor a place l'rhere Portage county municipal 
court sits as requir~d pursuant to section 1901.021 
[1901.02.1] of the Revised Code or by desipnation 
of the judges pursuant to section 1901.021 [1901.02.1] 
of the Revised Code, the mayor of sue~ municipal 
corporation has jurisdiction to hear and determine 
any prosecution for the violation of an ordinance of 
the municipal corporation, and has jurisdiction in 
all criminal causes involvinR moving traffic violations 
occuring on state highways located vri thin the bound
aries of the municipal corporation, subject to the 
limitations of sections 2937.08 and 2938.04 of the 
Revised Code. 

"* * * * * * * * *" 

Section 2938.04, Revised Code, provides in pertinent part as 

"* * * In courts not of record jury trial may 
not be had, but failure to waive jury in writing 
where right to jury trial may be asserted shall re
quire the magistrate to certify such case to a 
court of record as provided in section 2937.08 of 
the Revised Code." 

Section 2937.08, Revised Code~ provides in pertinent part as 

* * * 

Upon the entry of such pleas [not guilty or 
once in jeopardy] to a charf,e of misdemeanor in a 
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court not of record t~e magistrate shall forthwith 
set the matter for future trial or, with the con
sent of both state and defendant may set trial 
forthwith, both pursuant to Chapter 2938. of the 
Revised Code, provided that if the nature of the 
offense is such that right to jury trial exists, 
such matter shall not he tried before him unless 
the accused, by -..Triting subscrihed by him, '~aives 
a jury and consents to be tried by the maP,istrate. 

"If the defendant in such event does not 
waive right to jury trial, t~en the magistrate 
shall require the accused to enter into reco~
nizance to appear before court of record in the 
county, set hy such magistrate, and the magistrate 
shall thereupon certify all papers filed, together 
Nith transcript of proceedings and accrued costs 
to date, and such recognizance if given, to such 
designated court of record. * * *" 

Section 2931.01, Revised Code, defines a magistrate as in
cluding mayors of municipal cor~orations. 

Section 2945.07, Revised Code, provides for the right of 
trial by jury: 

"At any trial in any court for the violation 
of any statute of this state or of any ordinance 
of any municinal corporation, except in cases in 
which the penalty involved does not exceed a fine 
of $50.00, the accused has the right to be tried 
by jury." 

A mayor's court is not a court of record. Opinion No. 21, 
Opinions of the Attorney General for 1965; Oninion No. 1208, Opinions 
of the Attorney General for 1960. Thus a· jury trial may not be had 
therein. In any prosecution for the violation of a municipal ordinance 
in which the penalty involved is imnrisonment, the accused has the 
right to be tried by jury. Under the urovisions of Sections 2937.08 
and 2938.04, supra, the mayor must certify such a case to a court of 
record unless --rfie accused, by writing, suhscribed by him, \.rai ves a 
jury and consents to be tried by the mayor as a magistrate. If the 
accused does waive in Nriting his right to a jury trial, the mayor 
may proceed as in any other case wherein he has jurisdiction. The 
mayor, in such a case, has authority to impose the penalty prescribed 
for violation of the ordinance even if the penalty involves imprison
ment. 

It is, therefore, my opinion and you are ~ereby advised that 
a mayor of a village presiding over a mayor's court may sentence a 
person to imprisonment for violation of a village ordinance if such 
person in writing waives a jury and consents to be tried by the mayor 
as magistrate. 
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OPINION NO. 69-118 

Syllabus: 

(1) A municipal corporation located in two counties which 
wishes to annex territory must follow the procedures set forth 
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in Section 709.11, Revised Code; (2) the fact that adult free
holders in the territory to be annexed reside in only one county 
does not preclude the annexing municipal corporation from follow
ing Section 707.22, Revised Code; (3) the municipal corporation 
which wishes to annex territory which is situated within three 
miles of two or more municipal corporations must follow Sections 
707.01 through 707.14, Revised Code, so far as practicable in 
order to insure that the annexation procedure is not negated by 
a strict reading of the procedural requirements. 

To: John J. Malik, Jr., Belmont County Pros. Atty., St. Clairsville, Ohio 
By: Paul W. Brown, Attorney General, September 19, 1969 

I have before me your opinion request wherein you ask three 
related questions which are paraphrased below: 

(1) Does an annexation procedure by a municipal corpo
ration located within two counties follow Section 709.02 or 
Section 709.11, Revised Code? 

(2) Does Section 707.22, Revised Code, ap~ly when 
adult freeholders residing in the territory to be annexed 
all reside in one county? 

(3) Should it be decided that Section 709.11, Revised 
Code, is applicable, is it mandatory for an annexation pro
ceeding to follow literally the requirements of Section 
707.02 (D), Revised Code, as referred to in Section 707.22, 
Revised Code? 

Section 709.02, Revised Code, reads as follows: 

"The inhabitants residing on territory adjacent 
to a municipal corporation may, at their option, cause 
such territory to be annexed thereto, in the manner 
provided by sections 709.03 to 709.11, inclusive, 
of the Revised Code. Application for such annexa
tion shall be by petition, addressed to the board 
of county commissioners of the county in which the 
territory is located, signed by a majority of the 
adult freeholders residing in such territory. If 
the territory sought to be annexed is completely 
surrounded by a municipal corporation and there 
are no adult freeholders residing in such terri-
tory, the petition may be signed by a majority of 
the owners of real estate in such territory. Such 
petition shall contain: 

"(A) A full description and accurate map or 
plat of the territory sought to be annexed; 

"(B) A statement of the total number of adult 
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freeholders residing in the territory sought to be 
annexed, or of the number of owners of real estate 
in the te.rritory proposed to be annexed together 
with a statement that there are no adult freeholders 
residing in the territory sought to be annexed~ 

"(C) The name of a person or persons to act as 
agent for the petitioners." 

Section 709.11, Revised Code, reads as follows: 

"If a municipal corporation is situated in two 
or more counties, or the territory to be annexed is 
situated in a different county from that in which 
the municipal corporation or some part of it is situ
ated, the annexation proceedings, so far as prac
ticable, shall be as provided by section 707.22 of 
the Revised Code." (Emphasis added.) 

Opin. 69-118 

Since Section 709.11, supra, is specifically mentioned in 
Section 709.02, supra, the ObVIOus answer to your first question 
is that the former section must be followed here because the mu
nicipal corporation in question is located in two counties. There
fore, the proper procedural starting point in annexing new terri
tory is Section 7J9.11, supra. 

Section 707.22, Revised Code, referred to in Section.709•11, 
supra, reads as follows: 

"When adult freeholders residing in two or 
more counties, desire the organization of such terri
tory into a village, the petition shall be made to 
the board of county commissioners of the county in 
which the largest number of qualified voters of the 
proposed municipal corporation reside, and a state
ment to that effect shall be set forth in the p~ti
tion. The transcript of the proceedings of the board, 
and the other papers relating to the incorporation 
shall be recorded in the county in which the petition 
is filed in the manner provided by section 707.09 of 
the Revised Code. Within ten days after such record
ing the county recorder shall make a certified tran
script of such record for each of the other counties 
in which any portion of the territory is situated, 
and shall forward such transcript to the recorders of 
such counties, who shall record-them in the manner 
required for original papers. 

"In all other respects, the proceedings to es
tablish such municipal corporation, or review the 
action of the board, shall be as provided in sec
tions 707.01 to 707.14, inclusive, of the Revised 
Code." 

The answe~ to your second query is more difficult because, 
as you point out in your opinion request, all of the adult free
holders reside in one county. In order to answer this question 
we must return to the language of the controlling statute, which 
indicates that Section 707.22, Revised Code, be followed so far 
~practicable. This language seems to indicate that the-rntent 
of the legislature was to require annexation proceedings under 
Section 707.22, supra,·whenever the municipal corporation involved 
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is situated in two or more counties. Thus the fact that the free
holders reside in but one county should not take the annexation 
procedure out of the purview of Section 707.22, supra. 

In answer to your third question, we must look at the last 
paragraph of Section 707.22, supra. This paragraph refers to 
Sections 707.01 through 707.14, Revised Code, as the proper sec
tions to follow. Section 707.04, Revised Code, reads as follows: 

"Prior to fixing the time and place of the 
public hearing pursuant to section 707.05 of the 
Revised Code, the board of county commissioners 
shall determine whether any of the area proposed 
to be incorporated includes territory within three 
miles of any portion of the boundary of an existing 
municipal corporation. If the board so finds, it 
shall make an order in its journal of such finding 
and forward a copy of such entry to the clerk of 
the legislative authority of such municipality. 
The board shall therefore take no action on the 
incorporation petition so long as any of the area 
proposed to be incorporated includes territory 
within three miles of the boundary limits of any 
existing municipality. However, the board may 
proceed with the incorporation petition even 
though some or all of the territory proposed to 
be incorporated would be within the three mile 
area if the board finds either of the following: 

"(A) An annexation proceeding which included 
the territory within three miles of an existing 
municipality has been attempted within two years 
preceding the date of filing of the incorporation 
petition under section 709.02 of the Revised Code 
but failed because the existing municipality took 
unfavorable action, or because the existing mu
nicipality took no action on the petition for a 
period of one hundred twenty days after the peti
tion was presented to the legislative authority of 
the municipality as required in section 709.04 of 
the Revised Code. 

"(B) There is furnished the board of county 
commissioners a copy of a resolution, passed by 
the legislative authority of each existing munici
pal corporation within the three mile area ap
proving the petition for incorporation. 

"If the board determines that none of the terri
tory within the incorporation petition is within 
three miles of any portion of the boundary of an 
existing municipal corporation, the board shall pro
ceed as provided in section 707.05 of the Revised 
Code." 

Section 707.02, Revised Code, reads in pertinent part: 

"The petition required by section 707.01 of 
the Revised Code shall be signed by a majority of 
the adult freeholders residing within the terri-
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tory proposed to be incorporated and shall contain 
or have attached thereto: 

... * * * * * * * * 
"(D) A statement that the area consists of not 

less than two square miles, includes a populat.ion of 
not less than six hundred persons per square mile, 

Opin. 69-118 

and has an assessed valuation of real, personal, and 
public utility property subject to general property 
taxation of at least two thousand dollars per capita: 
provided that if the territory proposed to be incor
porated contains a population of not less than ti.-Tenty
five persons and immediately surrounds a resort, ski 
area, park, lake, or picnic ground, kept regularly 
for outing and pleasure, the statements provided for 
in this division shall not be re~uired." 

I am of the opinion that the board of county commissioners 
must determine whether any of the area proposed to be annexed to 
a village includes territory within three miles of any portion of 
the boundary of an existing municipal corporation. As you have 
indicated in your letter, the board of county commissioners has 
already determined that the area to be annexed is located within 
three miles of an existing corporation. This being the case, the 
beard must, pursuant to the statute, make an entry of such find
ing in its journal and forward a copy of the entry to the clerk 
of the annexing village. 

In regard to Section 707.02, Revised Code, it should be em
phasized that the controlling statute, Section 709.11, Revised 
Code, clearly states that the annexing parties should follow the 
procedures of Sections 707.01 to 707.14, Revised Code, ~ far ~ 
practicable. Chapter 707, Revised Code, is referred to in annexa
tion proceedings as a procedural requirement and not a substantive 
requirement and therefore may not prevent the annexation. It 
was the intent of the legislature to provide a procedural sec
tion of the code in regard to annexation but not to hinder the an
nexation procedure to the point of legislating against a terri
tory or municipality involved in annexation. 

Therefore, it is my opinion and you are hereby advised that 
(1) a municipal corporation located in two counties which wishes 
to annex territory must follow the procedures set forth in Sec
tion 709.11, Revised Code: (2) the fact that adult freeholders 
in the territory to be annexed reside in only one county does not 
preclude the annexing municipal corporation from following Section 
707.22, Revised Code: (3) the municipal corporation which wishes 
to annex territory which is situated within three miles of two 
or more municipal corporations must follow Sections 707.01 through 
707.14, Revised Code, so far as practicable in order to insure that 
the annexation procedure is not negated by a strict reading of the 
procedural requirements. 
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OPINION NO. 69-119 

Syllabus: 

When a child is an inmate of a private, county, semi-public 
or district children's home located in one school district, and 
when, prior to being admitted to said institution, he was a 
"ward" of an "actual resident" of another school district, this 
latter school district, in accordance with Section 3313.64, Re
vised Code, is financially responsible for the education of the 
child in the public schools of the county in which the children's 
home is located. 

To: Harry Friberg, Lucas County Pros. Atty., Toledo, Ohio 
By: Paul W. Brown, Attorney General, September 22, 1969 

I have before me your request for my opinion regarding the 
liability of a board of education for the payment of tuition 
for a pupil, without parents or legally appointed guardian, who 
was sent by his aunt and uncle to a school for the mentally dis
turbed in another county subsequently attending the public'' schools 
in that county. 

The issue may be resolved by referring directly to the word
ing of Section 3313.64, Revised Code, which provides in perti
nent part as follows: 

"* * * The board may admit the inmates of 
a private children's home or institution lo
cated in the district, provided any child who 
is an inmate of such a home or institution and 
previous to admission was a school resident of 
the school district in which such home or in
stitution is located shall be entitled to free 
education~ and, provided any such inmate who 
attends the public schools was, prior to ad
mission to such home or institution, a school 
resident of another school district of the 
state, tuition shall be paid by such school 
district in the manner provided for the pay
ment of tuition by section 3317.08 of the 
Revised Code. * * * 

II* * * * * * * * * 
"* * * A child who is an inmate of a 

county, semipublic, or district children's 
home and who at the time of olacement in such 
home was a school resident of the district in 
which such home is located shall be entitled 
to an education at the expense of such school 
district; any other inmate of such home shall 
be educated at the exoense of the school dis
trict in which he was a school resident at 
the time of placement. The district of school 
residence shall pay tuition in such amount as 
shall be computed pursuant to the formula pro-

October 1969 Adv. Sheets 



2-253 OPINIONS 1969 

vided in section 3317.08 of the Revised Code, 
excepting that such formula shall be calculated 
as though the pupil were in attendance in the 
district of his school residence, and the tui
tion cost shall be computed by applying the 
factors in such formula to the district of 
school residence. * * *" 

(Emphasis added.) 

Opin. 69-119 

The above section of the Revised Code clearly establishes 
the tuition liability of a board of education in the case where 
the student was a "school resident" of another school district 
prior to his admission to the children's home. It is likewise 
clear that tuition liability exists whether the child is an in
mate of a county, a semi-public, a district QE a private chil
dren's home. The tenor of your request, however, indicates a 
concern about the more pointed issue of the ~upil's school resi
dency in the situation where he has neither parents nor legal 
guardian. 

This office has heretofore ruled that a child's school 
residency is that of the district in which the child was found, 
if the residency of the parents could not be determined. Opin
ion No. 2044, Opinions of the Attorney General for 1961. And, 
more precisely, the question of school residency may be answered 
by determining whether the person or persons with whom he resides 
stand in loco parentis to him. Opinion No. 4864, Opinions of the 
Attorney General for 1932. To this end my predecessor, in Opin
ion No. 545, Opinions of the Attorney General for 1963, ruled 
that for the purpose of Section 3313.64, Revised Code, such a 
child is a "ward" if the facts show that an "actual resident" 
of a school district stands in loco parentis to him. 

And finally, Opinion No. 545, supra, while addressing itself 
solely to the instance where a child is an inmate of a semi-public 
children's home, is at least persuasive if not dispositive of the 
issue of tuition liability, whether the children's homes involved 
are privately endowed and administered or are county, semi-public, 
or district children's homes. Branch one of the syllabus pro
vides as follows: 

"1. When a child resides in a semi-public 
children's home located in one school district, 
and when the child, prior to being admitted to 
said institution, was the 'ward' of an 'actual 
resident' of another school district, this lat
ter school district, in accordance with Section 
3313.64, Revised Code, is financially respon
sible for the education of the child while he 
is an inmate of the semi-public children's 
home." 

Therefore, it is my opinion and you are hereby advised that 
when a child is an inmate of a private, county, semi-public or 
district children's home located in one school district, and when, 
prior to being admitted to said institution, he was the "ward" of 
an "actual resident" of another school district, this latter 
school district, in accordance with Section 3313.64, Revised 
Code, is financially responsible for the education of the child 
in the public schools of the county in which the children's 
home is located. 
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OPINION NO. 69-121 

Syllabus: 

1. Pursuant to Section 5713.081, Revised Code, inheritance 
tax revenues are a proper source of monies for the payment of 
delinquent taxes owed by the state to the county, as contemplated 
in Section 5713.081, Revised Code. 

2. Section 5a of Article XII of the Ohio Constitution pre
cludes monies derived from fees, excises, or license taxes relating 
to registration, operation, or use of vehicles on public highways, 
or to fuels used for propelling such vehicles from being expended 
for the satisfaction or payment of delinquent taxes owed by the 
state, as contemplated in Section 5713.081, Revised Code. 

To: Roger Cloud, Auditor of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, September 23, 1969 

I have before me your request for my opinion in which you ask 
the following questions: 

1. Is the action of the Auditor of Lucas County 
in \·Iithholding a sum of $89,105.26 on the February 
inheritance tax settlement due the state, in ac
cordance with the nrovisions of Section 5713.081 
of the Revised Code and shall the Auditor of State 
accept the offered settlement? 

2. Since the properties involved have been taken 
by the·state for highway purposes, is it more ap
propriate that the Lucas County Auditor use highway 
user monies to set off the delinquent taxes rather 
than funds due the General Fund of the State? 

My opinicn is that the offered settlement should be accepted. 

Along with your request, you have informed me that the 
$89,105.26 withheld includes no payments of delinquent special 
assessments. Section 5713.081, Revised Code, deals only with the 
remission and the collection of delinquent taxes and no authority 
is given to the Board of Tax Appeals or to county auditors to 
exempt fro~ remit or withhold monies for the payment of special 
assessment by Section 5713.081, Revised Code. See Carney v. State, 
158 Ohio St. 348 (1952); State v. Carney, 166 Ohio St. 8i (19~ 

Along with Section 5713.081, Revised Code, an uncodified 
temporary statute, Section 2 of Amended Senate Bill No. 351 (132 
Ohio Laws, 2325), was passed. This temporary section was held to 
be unconstitutional in Park v. City of Euclid, 17 Ohio St. 2d 4 
(1969). This decision has no effect upon Section 1 of Amended 
Senate Bill No. 351, codified as new Section 5713.081, Revised Code, 
as was specifically stated in the Park case, supra, at page 6. 

The only part of Section 5713.081, Revised Code, that needs to 
be interpreted reads in pertinent part: 
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"* * * Such official shall deduct from each 
distribution made by him, the amount necessary 
to pay the tax delinquency from any revenues or 
funds to the credit of the state * * *·" 
- (Emphasis added) 

Opin. 69-121 

Though the above language "any revenues or funds 11 is broad 
and apparently unrestricted, the term must be construed in the 
light of pre-existing restrictions, both constitutional and 
statutory that exist on expenditures of tax revenues. Clearly 
there is a constitutional restriction placed on highway user tax 
revenues as to use. See Section 5a of Article XII of the Ohio 
Constitution, which reads: 

"No moneys derived from fees, excises, or 
license taxes relating to registration, operation, 
or use of vehicles on public highways, or to fuels 
used for propelling such vehicles, shall be expended 
for other than costs of administering such laws, 
statutory refunds and adjustments provided therein, 
payment of highway obligations, costs for construction, 
reconstruction, maintenance and repair of public 
highways and bridges and other statutory highway 
purposes, expense of state enforcement of traffic 
laws, and expenditures authorized for hospitaliza
tion of indigent persons injured in motor vehicle 
accidents on the public highways." 

In short, constitutional restrictions on the use of revenues and 
funds must have been contemplated as an implied limitation on the 
term "an:y, revenues or funds." Therefore, the term "any revenues 
or funds ' means those revenues or funds that are not limited as 
to purpose or use by the Ohio Constitution. As to inheritance tax 
settlement revenues, I can find no particular purpose or use limi
tation of such funds either in the Constitution or the statutes 
and the settlement should be accepted. However, as above noted, 
Section 5a of Article XII of the Ohio Constitution would preclude 
the proposed setoff by the application of highway user tax revenues. 

Therefore, it is my opinion and you are so advised: 

1. Pursuant to Section 5713.081, Revised Code, inheritance 
tax revenues are a proper source of monies for the payment of de
linquent taxes owed by the state to the county, as contemplated in 
Section 5713.081, Revised Code. 

2. Section 5a of Article XII of the Ohio Constitution pre
cludes monies derived from fees, excises, or license taxes relating 
to registration, operation, or use of vehicles on public highways, 
or to fuels used for propelling such vehicles from being expended 
for the satisfaction or payment of delinquent taxes owed by the 
state, as contemplated in Section 5713.081, ReVised Code. 
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OPINION NO. 69-123 

Syllabus: 

A board of township trustees may utilize funds acauired under 
Section 505.39, Revised Code, and Section 5705.19 (I), Revised 
Code, for the purpose of furnishing ambulance service to its citi
zens and such funds may be used when the service is furnished di
rectly through the township fire department under Section 505.37, 
Revised Code, or indirectly by contract under Section 505.443, 
Revised Code. 

To: Robert A. Jones, Clermont County Pros. Atty., Batavia, Ohio 
By: Paul W. Brown, Attorney General, September 24, 1969 

I am in receipt of your opinion request wherein you ask the 
following: 

"May tax levy funds for fire protection voted 
under Section 5705.19 (I) of the Revised Code be used 
for the purpose of providing and maintaining ambu
lance service to residents of the township: 

"(a) when such service is furnished by a town
ship fire department; 

"(b) when such service is contracted with a 
private life squad company or another township or 
municipality." 

Section 505.37, Revised Code, states in pertinent part: 

"The board of township trustees may establish 
all necessary regulations to guard against the oc
currence of fires, protect the property and lives 
of the citizens against dame>.ge and accidents and 
may, with the approval of the specifications by the 
prosecuting attorney, purchase or otherwise provide 
such fire apparatus, mechanical resuscitators or 
other eauipment, appliances, materials, fire hy
drants, and water supply for fire-fighting purposes 
as seems advisable to the board. Such board shall 
provide for the care and maintenance of fire ecruip
ment, and, for such purposes, may purchase, lease, 
or construct and maintain necessary buildings, and 
it may establish and maintain lines of fire-alarm 
communications within the limits of the township. 
* * *" 

Section 505.39, Revised Code, states: 

"The board of township trustees may, in any 
year, levy a sufficient tax upon all taxable prop
erty in the township or in a fire district, to pro
vide protection against fire, to provide and main
tain fire apparatus and appliances, buildings and 
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sites for apparatus and applicances, sources 
of \..rater supply, lines of fire-alarm telegraph, 
and to pay permanent, part-time, or volunteer 
fire-fighting companies to operate such equip
ment." 

Opin. 69-123 

Section 5705.19, Revised Code, states in pertinent part: 

"The taxing authority of any subdivision 
at any time prior to the fifteenth day of Sep
tember, in any year, by vote of two-thirds of 
all the members of said body, may declare by 
resolution that the amount of taxes which may 
be raised within the ten-mill limitation will 
be insufficient to provide for the necessary re
auirements of the subdivision, and that it is 
necessary to levy a tax in excess of such limi
tation for any of the following purposes: 

II* * * * * * * * * 
"(I) For the purposes of providing and 

maintaining fire apparatus, appliances, buildings, 
or sites therefor, or sources of water supply and 
materials therefor, or the establishment and main
tenance of lines of fire alarm telegraph or the 
payment of permanent, part-time, or volunteer 
firemen or fire fighting companies to operate 
the same: 

II* * * * * * * * *" 

It seems clear that if funds acouired for fire protection 
under Section 505.39, supra, may be expended for ambulance serv
ice, funds acquired for fire protection under Subsection (I), 
Section 5705.19, supra, may be expended likewise as both sections 
are concerned with the same subject matter, the latter section 
merely providing a procedure for raising additional revenue if 
those acquired under Section 505.39, supra, are insufficient. 

In Opinion No. 3331, Opinions of the Attorney General for 
1962, my predecessor discussed the question of purchasing and 
maintaining an ambulance under Section 505.37, supra, and con
cluded that the wording of this section was sufficiently broad 
in scope to authorize ambulance service, although ambulances 
were not expressly mentioned in the statute. It was further con
cluded that revenues acquired under Section 505.39, supra, could 
be used for ambulances purchased and maintained under Section 
505.37, supra.. 

In 1967 the legislature enacted Section 505.443, Revised 
Code, which reads as follows: 

"In order to obtain ambulance service, or to 
obtain additional ambulance service in times of 
emergency; any township may enter into a contract, 
for a period not to exceed three years, with one 
or more townships, municipal corporations, or pri
vate ambulance owners, regardless of whether such 
townships, municipal corporation, or private ambu
lance owners are located within or without the state, 
upon such terms as are agreed to by them to furnish 
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or receive ambulance services or the interchange of 
ambulance services within the several territories of 
the contracting subdivisions, if such contract is 
first authorized by respective boards of township 
trustees or other legislative bodies. 

"Such contract may provide for a fixed annual 
charge to be paid at the times agreed upon and stip
ulated in the contract, or for compensation based 
upon a stipulated price for each run, call or emer
gency, or the elapsed time of service required in 
such run, call, or emergency, or any combination 
thereof." 

2-258 

In Opinion No. 69-038, Opinions of the Attorney General for 
1969, I discussed this statute in connection with the following 
question: 

"* * *\'1hether* * *a fire department, volunteer 
or hired, Qaintained by a township, may operate an 
ambulance purchased under authority of Section 505.-
37, Revised Code, for any emergency situation or 
whether such ambulance may be used only in emergency 
situations in conjunction with fire protection." 

I concluded that a fir,e department maintained by a township 
could properly operate ambulances to protect property and lives 
against damages and accidents and su.ch use was not limited to sit
uations in conjunction with fire protection. 

This opinion states in pertinent part: 

"The legislature could have placed but did not 
place words of limitation on the kind of ambulance 
service for which the township might contract under 
the provisions of Section 505.443, supra, and there
by limit such ambulance service to service in con
junction with fire protection. In reflecting upon 
the legislative intent, it would appear inconsistent 
that the township itself could acquire and operate 
rescue vehicles or ambulances only in conjunction 
with fire protection, but could contract under Sec
tion 505.443, suora, for ambulance service not lim
ited to fire protection. As heretofore indicated, 
Section 505.37, supra, provides that the board of 
township trustees may establish all necessary regu
lations to protect the property and lives of the 
citizens against damage and accidents." 

Although the question of funds for the operation of ambulances 
was not discussed in the above opinion, it follows that if an ac
tivity is authorized under Section 505.37, supra, revenues acquired 
under Section 505.39, supra, may be used to support the activity. 

To summarize, ambulances may be purchased and operated under 
Section 505.37, supra, and when they are so purchased and operated, 
funds acquired under Section 505.39, supra, may be used for this 
purpose the same as they are used for normal fire protection pur
poses. In view of Section 505.443, supra, it is clear that a 
board of township trustees may operate an ambulance service 
through a fire department or contract for this service with other 
agencies or individuals. 
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Section 505.443, supra, does not, in my op~n~on, change the 
source of revenue needed to operate an ambulance service, it mere
ly authorized the board of township trustees to contract for this 
service in lieu of or in addition to furnishing such service di
rectly. 

In view of the above, it is my opinion and you are hereby ad
vised that a board.of township trustees may utilize funds acquired 
under Section 505.39, Revised Code, and Section 5705.19 (I), Re
vised Code, for the purpos~ of furnishing ambulance service to 
its citizens and such funds may be used when the service is fur
nished directly through the township fire department under Section 
505.37, Revised Code, or indirectly by contract under Section 
505.443, Revised Code. 

OPINION NO. 69-125 

Syllabus: 

The Bureau of \1-lotor Vehicles does not have tlte DOl,er to sus
pend the license of a driver Nho J}as refused to submit to a chemical 
test pursuant to the provisions of Section 4511.191, Revised Code, 
when such driver, within ten days, appears in the forum where cha~ged 
and pleads guilty as his first advised plea to the offense for wh1ch 
he was arrested. 

To: Daniel T. Spitler, Wood County Pros. Atty., Bowling Green, Ohio 
By: Paul W. Brown, Attorney General, September 24, 1969 

I am in recei~t of your opinion request concerning the 
validity of Section 4511.191 (D), Revised Code, as it pertains to 
individuals who have refused to submit to a chemical test to determine 
the percentage of alcohol in the blood but have nonetheless entered a 
plea of guilty to the offense of driving while under the influence of 
alcohol. 

Section 4511.191 (D), Revised Code, provides as follolofS: 

"(D) If a person under arrest for the offense 
of driving a motor vehecle while unrler the influence 
of alcohol refuses upon tlte request of a police officer 
to submit to a chemical test designated hy the law 
enforcement agency as provided in division (A) of this 
section, after first havin~ heen advised of the con
sequences of his refusal as provided in division (B) 
of this section, no chemical test shall be given, but 
the registrar of motor vehicles upon the receipt of a 
sworn report of the police officer that he had reason
able grounds to believe the arrested person had been 
drivin~ a motor vehicle upon the public highways of 
this state '~hile under the influence of alcohol and 
that the person refused to submit to the test upon the 
request of the police officer and upon the receipt of 
the form as provided in division (C) of this section 
certifying that the arrested nerson was advised of 
the consequences of his refusal, shall suspend his 
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license or permit to drive, or any nonresident oper
ating ~riviiege for a ~eriod of six mont~s, subject to 
review as provided in this section; or if the person 
is a resident without a license or permit to operate 
a motor vehicle in this state, the registrar shall 
deny to the person the issuance of a license or per
mit for a ueriod of six mont~s after the date of the 
alleged violation." 

2-260 

In the case of In Re l'lilliamson, 1q Ohio ~1isc. 67 (1969), the 
Common Pleas Court of Pauid1ng County reversed the action of the . 
Bureau of Motor Vehicles in suspending a driver's license for refusmg 
to submit to a chemical test and restored t~e license. The Court's 
holding in the Williamson case, i8P(;fi• was limited to the facts of the 
case, as stated by the Court at io Misc. 77: 

"Consequently, I hold that in a case w'llere (1) a 
Police officer arrests a licensed driver on a charge of 
driving while under the influence of alcohol, (2) such 
driver is asked to take a chemical test to determine 
the percentage of alcohol in his body after full ex
planation of the consequences of his refusal but 
nevertheless refuses to take the test, (3) such 
driver is then prosecute~ for the offense for 
which he was arrested, (4) an~ears in court at his 
first arraignment tdth counsel anrl within tim days 
of his arrest, (5) enters a plea of 'guilty' to the 
offense for which he was arrested, and (6) notice 
of such a plea of guilty reaches the Rureau of 
l>fotor Vehicles Ni th 15 days of his arrest * * *." 
Based on the foregoinR narrow facts, the Court stated its con

clusion, as follows, at 18 Ohio Misc. 76: 

"Now tvhen, as here, the first advisen nlea of 
the accused is 'guilty' and is made within ten days 
of his arrest and refusal to take the test, it seems 
to me that he has obviated every legitimate purpose 
the 'implied consent' statute can have." 

I concur with the reasoninP, and holding of the Common Pleas 
Court in the Williamson case, sul)ra. It is difficult to imagine any 
legitimate legislat1ve intent or -purpose which would he served or 
could have been intended hy the General Assembly by t~e administra
tive suspension of a driver's license pursuant to Section 4511.191, 
Revised Code, tvhen a driver refuses to submit to the chemical test, 
but promptly thereafter appears in the forum where charged and pleads 
g\!il ty to the offense for which he was arrested. Two well-known and 
accepted maxims of statutory construction are that the manifest intent 
of the General Assembly is to he determined in the event a statutory 
enactment requires interpretation and that such statutory enactment 
will be interoreted so as to avoid "absurd results." P.umphrys v. The 
Winous Co., et al., 165 Ohio St. 45 (1956); The State of Oh10 v. -
Nlckles, 159 Oh1o St. 353 (1953). It is equally clear that "manifest 
reason and intention of the latv should prevail, although at variance 
with the literal import of the language employed." Slater v. Cave, 
3 Ohio St. 80 (1853), Syllabus. Finally, if a statute 1s capaore-of 
two interpretations, one of which is constitutional and the other un
consti tutlonal, the constitutional interpretation must nrevail. Tlte 
State, ex rel. Hack v. Guckenberger, 139 Ohio St. 273 (lt:l42). To-
determine that the Bureau of ~futor Vehicles has the administrative 
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POt~er to revoke a driver's license under the factual situation de
scribed in the. Williamson case, ~unra, might well raise grave consti
tutional questions. For examnle, assume a factual situation Nhere tl~o 
persons are arrested for driving while under the influence of alcohol. 
One of such persons submits to the chemical test and the other refuses 
to take the chemical test. Roth persons subsequently appear in the 
forum where charged on the same day and nlead guilty to the offense 
charged. The only function to be served by suspension under Section 
451~.191 (D), suora, with resnect to the nerson refusing to take the 
test is an administrative "punishment" for his failure to take the 
test. 

Based on the foregoinp, therefore, it is my opinion and you 
are so advised that the Bureau of "t-!otor Vehicles does not have the 
power to suspend the license of a driver who has refused to submit to 
a chemical test pursuant to the provisions of Section 4511.1~1, 
Revised Code, when such driver, within ten days, appears in the forum 
where charged and pleads guilty as ~is first advised plea to the of~ 
fence for which he Nas arrested. 

OPINION NO. 69-126 

Syllabus: 

1. Although the owner of a building located on leased 
land has the right of removal, for purposes of taxation the 
land and the lessee's building should be carried on the real 
estate tax list and duplicate as real property and land pur
suant to Section 5701.02, Revised Code. (Opinion No. 66-089, 
Opinions of the Attorney General for 1966, approved and fol
lowed.) 

2. The county auditor pursuant to Section 5713.03, Re
vised Code, must include in the taxable value of a lot, tract, 
or par~el of real estate the value of the buildings and improve
ments on the real estate. 

3. The county auditor should send out only one tax bill, 
to the owner of the real property and land; no separate tax 
bill should be sent to the owner of a building located on 
leased land who has the right of removal. 

To: James W. Freeman, Coshocton County Pros. Atty., Coshocton, Ohio 
By: Paul W. Brown, Attorney General, September 25, 1969 

I have your request for my opinion on the following fact 
situation: The city of Coshocton owns cottage sites along the 
east side of Coshocton Lake which it leases to private individuals 
for a term of five years. The cottages are owned by the individu
als who according to the terms of the lease(Section (C) (2)), 
which you have supplied me, have the right to remove the cottages 
at the expiration of the lease. Based upon Opinions Nos. 66-089 
and 66-090, Opinions of the Attorney General for 1966, your office 
informed the Coshocton County Auditor that he had an obligation 
to carry t~e real property on the tax duplicate in the name of 
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the owner (city) and not to be concerned with the collection of 
real estate taxes from the lessee. Prior to this time the Auditor 
had sent out separate tax bills to the cottage owners (lessees) 
and to the city of Coshocton (lessor). Specifically your question 
is whether separate tax bills are to be sent to the city and to 
the lessee or is just one tax bill to be sent to the city? Your 
situation differs from that discussed in the 1966 opinions, supra, 
only in that there is public ownership of the land rather than 
private ownership. 

The Ohio Supreme Court in an early case, Cincinnati College 
v. Yeatman, Auditor, 30 Ohio St. 276 (1876), held that a permanent 
leasehold in the second story of a building was sufficient to 
create a separate estate in Jand and thus was liable to taxation 
in the name of the owner, according to its true value in money. 
The "lessee" was therefore an owner and his interest taxable as 
real property. -----

In the case of Reed v. County Board of Revision of Fairfield 
County, et al., 152 Ohio St. 207 (1949), the Court held that 
cottages owned by individuals and erected on land leased from 
the state were real property as defined by the applicable statute 
rather than personal property. The Court stated in branches 
numbers 3 and 4 of the syllabus: 

"3. Even if a structure or building located 
on land is personal property, such structure or 
building will, for purposes of taxation, be in
cluded within the definition of 'real property' 
as that term is defined in Section 5322, General 
Code, unless the General Assembly has otherwise 
specified. 

"4. A cottage, erected on land leased from 
the state and situated on the banks of Buckeye 
Lake, is a structure or building located on land 
and is, therefore, real property within the def
inition of that term in Section 5322, General 
Code." 

See also Parkbrook Golf Corp. v. Donahue, Tax Commr., 6 Ohio 
St. 2d 198 (1966). 

This office has consistently held that in situations vlhere 
the lessee leases a building for a definite term or owns a 
building on leased land which it has the right to remove, only 
one tax bill is to be sent out and that is to the owner of the 
land. Such bill is to include the value of any improvements; 
see Opinion No. 1852, Opinions of the Attorney General for 1921, 
Vol. I, page 124; Opinion No. 3453, Opinions of the Attorney 
General for 1938, page 2349; Opinion No. 5841, Opinions of the 
Attorney General for 1943, page 89; plus the 1966 Opinions Nos. 
66-089 and 66-090, supra. 

A question has been raised of possible conflict between the 
opinions and cases cited above and the case of City of Toledo v. 
Jenkins, et al., 143 Ohio St. 141 ~1944). In that case 11 A11 built 
a building on land owned by "B." 'A" then leased the building 
to "B." The Court held the land owned by "B" to be exempt from 
taxation and stated that the building annexed to the realty in 
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the \'lay it ~1as was essentially real estate. The Court then went 
on to state: 

"* * * The county auditor therefore cor
rectly placed the building on the tax duplicate 
as real property separately from the land; but 
should have listed the structure in the name of 
* * */A 7. II . 

- - (page 158) (Bracketed matter added) 

Admittedly at first blush the opinions and cases cited 
previously may appear to be at odds with Toledo v. Jenkins, 
supra; however a review of the theory in these cases will show 
them to be in accord. 

The criteria for distinguishing bet\'leen personalty and realty 
was first set forth in the case of Teaff v. Hewitt, 1 Ohio St. 511 
(1853). This case set forth that one of the criteria for determin
ing what is realty is the intention of the party making the annexa
tion to make it a permanent accession to the freehold. Thus if 
there is no intention to make a permanent accession to the free
hold, as between the owner of the land and the person making the 
accession, the property would be personalty. However while an ob
ject may be personalty between the lessor and lessee, it need not 
be personalty, but may be realty as regards a third person; see 
Holland Furnace Co. v. The Trumbull Savings & Loan Co., 135 Ohio St. 
48 (1939); Case Manufacturing Co. v. Garven, 45 Ohio St. 289 (1887). 
This concept is set forth as regards property taxation in Section 
5713.03, Revised Code, which reads in pertinent part as follows: 

"The county auditor * * * shall determine 
* * * the taxable value of each separate tract, 
lot, or parcel of real property and of buildings, 
structures, and improvements located thereon * * * 

"* * * He shall record * * * the value of 
each building, structure, or improvement to land, 
which value shall be included as a part of the 
value of each tract, lot, or parcel of real prop
erty. 11 

Going back to Cincinnati College v. Yeatman, supra, that 
portion of the building which was permanently leased was a 
separate real property interest and therefore listable as such; 
see Section 5713.04, Revised Code. In Reed v. Board of Revi
sion, supra, the cottages, while personalty between the cottage 
owners and the leasing authority, were real property for tax 
purposes, but not a separate realty interest, because the owners 
had no intention of the cottages' becoming permanently annexed 
to the land. Therefore the cottages were listable only on the 
landowners' duplicates. 

In Toledo v. Jenkins, supra, the hangar there in question had 
the aspects of real property as between the lessor and the lessee 
of the land to which it was annexed. Therefore the hangar was ~ 
property and the Mevon Corporation, the ~ had a separably 
listable real property interest. 

In your particular situation, since there is no intention on 
the part of the cottage owners that the cottages should become 
permanently annexed to the land, the cottages are personalty as 
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between the city and the owners. However, since the cottages ara 
placed upon the land they are real property as respects taxation. 
Because the owners' interests do not represent realty they are not 
separately listable. 

Therefore, it is my opinion and you are hereby advised that: 

1. Although the owner of a building located on leased land 
has the right of removal, for purposes of taxation the land and 
the lessee's building should be carried on the real estate tax 
list and duplicate as real property and land pursuant to Section 
5701.02, Revised Code. (Opinion No. 66-089, Opinions of the 
Attorney General for 1966, approved and followed.) 

2. The county auditor pursuant to Section 5713.03, Revised 
Code, must include in the taxable value of a lot, tract, or parcel 
of real estate the value of the buildings and improvements on the 
real estate. 

3. The county auditor should send out only one tax bill, to 
the owner of the real property and land; no separate tax bill 
should be sent to the owner of a building located on leased land 
who has the right of removal. 

OPINION NO. 69-127 

Syllabus: 

A village cannot compensate either a contractor or the 
contractor's supplier for materials purchased and used by 
the contractor pursuant to an invalid contract with the 
village. 

To: James K. Nichols, Morgan County Pros. Atty., McConnelsville, Ohio 
By: Paul W. Brown, Attorney General, September 25, 1969 

I have before me your request for my opinion which sets out 
a situation in which the Village of McConnelsville had authorized, 
in a verbal contract, the repair of one or two streets. While 
repairing the streets the contractor noticed that several connect
ing streets also needed repair and contacted one of the village 
councilmen, who authorized the additional improvements. With the 
purchase of additional material, the entire work for the repair 
of these roads involved an amount exceeding $1500, and, in fact, 
amounted to approximately $3000. 

Your concern is with Section 731.14, Revised Code, which re
quires advertisement for bids when an expenditure is to exceed 
$1500. You ask how the village council can make payments to the 
contractor or the contractor's supplier for materials purchased 
and used by the contractor pursuant to its contract with the vil
lage. 

Section 731.14, Revised Code, reads as follows: 

"All contracts made by the legislative author
ity of a village shall be executed in the name of 
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the village and signed on its behalr by the mayor 
and clerk.. When any expenditure, other than the 
compensation of persons employed therein, exceeds 
one thousand five hundred dollars, such contracts 
shall be in writing and made vlith the lowest and 
best bidder after advertising for not less than 
two nor more than four consecutive weeks in a 
newspaper of general circulation within the vil
lage. The bids shall be opened by the clerk or 
such village at twelve noon on the last day for 
filing them, and shall be publicly read by him. 
This section does not apply to those villages 
that have provided for the appointment or a vil
lage administrator under section 735.271 
[735.27.1_7 of the Revised Code." 

Opin. 69-127 

With respect to the provisions of Section 731.14, supra, it 
is clear that there was a violation of the competitive bidding 
requirement. It is also apparent that both the verbal contract 
and the village councilman's authorization or additional improve
ments violated the requirement that all contracts made by the 
legislative authority of a village be executed in the name of 
the village and signed by the mayor and clerk. Consequently the 
contract is invalid. 

I would rerer you to The Frisbie Company v. The City of East 
Cleveland, 98 Ohio St. 266 (1918) where the court declared that: 

II* * * * * * * * * 

"It is well settled in this state that where 
the statute prescribes the mode by >'lhich the power 
therein conrerred upon a municipal body shall be 
exercised, the mode speciried is likewise the 
measure or the power granted, and that a contract 
made otherwise than as expressly prescribed and 
limited by statute is not binding or obligatory 
a~ a contract.* * * 

II* * * * * * 

This view was also set forth in the case of Wellston v. 
Morgan, 65 Ohio St. 219 (1901) where it was decided that: 

* * * * * * 

"3. To state a good cause or action against 
a municipality in matters ex contractu the peti
tion must declare upon a contract agreement, 
obligation or appropriation made and entered 
into according to statute. A petition on an 
account merely, or quantum meruit, in such cases, 
is not sufficient. 

"* * * * * * * * *" 
Therefore, it becomes clear that there can be no legal obli
gation on the part of a village to make any payments based 
on an invalid contract. 

October 1969 Adv. Sheets 



Opin. 69-127 ATTORNEY GENERAL 

Your letter raises the question of whether the village 
council may authorize payments based on a moral obligation. 
With respect to the contractor I would cite you Welch v. City 
of Lima, 89 Ohio App. 457 (1950). In that case the court de
clared a contract invalid and stated that: 

''* * * * * * * * * 

"Persons dealing with municipal corpora
tions are charged with notice of all limitations 
upon the authority of the municipality or its 
agents, and they are required, at their peril, 
to ascertain whether statutory requirements re
lating to the subject of the transaction have 
been complied with. 

* * * * * *" 
I would also refer you to Wellston v. Morgan, supra, in which 
the syllabus reads in part as follows: 

"4. Persons dealing with officers of 
municipalities must ascertain for them
selves and at their own peril that the 
provisions of the statutes applicable to 
the making of the contract, agreement, 
obligation or appropriation have been 
complied with." 

This was followed in Phili~ Castner v. Village of Pleasant 
Ridge, et al., 7 N.P. (N.S.) (190'7). In that case the court 
found---a-''total and careless disregard" of the statutory re
quirements by all parties concerned. Because of this, the 
Court decided that: 

"* * * * * * * * * 
"* * * While it is a hardship on the firm 

which furnished the stone, yet a recognition 
of 'moral obligations' such as these would 
open the door to such unwarranted proceedings 
on the part of municipal officers that much 
evil would inevitably result. 

"* * * * * * * * *" 

In the situation which you have outlined in your letter 
it is clear that both the contractor and the village council
man acted with total disregard for the provisions in Section 
731.14, supra. Therefore, I can see no way that the village 
council can make payments to the contractor, based on a moral 
obligation. 

With respect to the supplier who sold the materials to 
the contractor, you have stated that he was completely innocent 
of any wrong-doing, that to his knowledge he simply sold the 
material to the contractor who picked up the material at the 
disbursement center of the supplier. If the understanding was 
that the sale was merely one of material passing from a vendor 
(the supplier) to a purchaser (the contractor), then the sale 
was just that, and the supplier's legal remedy is against the 
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contractor and not against the village which was not a party 
to the transaction. 

In Opinion No. 1330, Opinions of the Attorney General for 
1939, the syllabus reads in part as follows: 

"3. A claim based on a moral obligation 
may not lawfully be allowed and paid by a po
litical subdivision unless such claim has a 
legal basis on which to stand. Such a claim 
must be acted upon by the proper legislative 
authority with a full knowledge of the facts 
and there must be a complete absence of any 
fraud or collusion." 

In effect, a moral obligation is unenforceable unless also 
based on a claim which would provide a legal cause of action. 
In this case, however, the village was not a party to the trans
action between the supplier and the contractor. Therefore, a 
claim on the part of the supplier against the village for the 
value of materials sold to the contractor has no legal basis. 
It is apparent, then, that the village council cannot compen
sate the supplier for materials purchased by the contractor 
on the basis of a moral obligation. 

Therefore, it is my opinion and you are hereby advised 
that a village cannot compensate either a contractor or the 
contractor's supplier for materials purchased and used by 
the contractor pursuant to an invalid contract with the 
village. 

OPINION NO. 69-128 

Syllabus: 

1. A house trailer can cease to be an item of 
personal property and can instead become a part of real property 
under the law of fixtures. 

2. Whether a house trailer has in fact become a part 
of the real property is a question of fact in each case, depending 
upon the temporal as well as the physical character of the 
foundation upon which the house trailer rests. 

3. The term "dwelling" as used in Sections 5520.01 
to 5520.07, inclusive, of the Revised Code does not exclude 
house trailers from consideration as replacement housing except 
where the term "comparable dwelling" is used, in which case a 
house trailer would be excluded as a replacement dwelling when 
the property appropriated was improved with a dwelling which was 
not and had never been a house trailer. 
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To: P. E. Masheter, Director of High_ways, Columbus, Ohio 
By: Paul W. Brown, Attorney General, September 26, 1969 

I have before me your request for my opinion, which 
request reads as follows: 

"We have been requested by the 
Bureau of Public Roads to secure a 
legal opinion from your office as to the 
conditions under which mobile homes 
would be considered as real property 
and as to whether under Ohio law a 
mobile home can be considered as 
replacement housing under the pro
visions of recently enacted House 
Bill No. 475." 

2-268 

House Bill No. 475, to which you refer in your request, 
was enacted by the lOBth General Assembly. That bill enacted 
Sections 5520.01 to 5520.07, inclusive, Revised Code, and repealed 
Section 5519.06, Revised Code, relating to relocation assistance 
payments and assistance in connection with state highway projects. 
The provisions of that bill in pertinent part are as follow::;: 

"Sec. 5520.01. 
5520.01 to 5520.07, 
Revised Code: 

II* * * 

As used in Sections 
inclusive, of the 

* * * * * * 

"(C) 'Displaced person' means any 
person who moved from real property on or 
after the effective date of Sections 5520.01 
to 5520.07, inclusive, of the Revised Code as 
a result of the acquisition or reasonable 
expectation of acquisition of such :teal 
property, which is subsequently acquired, in 
whole or in part, for a state highway or 
federal-aid highway project, or as the 
result of the acquisition for a state highway 
or federal-aid highway project of other real 
property on which such person conducts a 
business or farm operation. 

... * * * * * * * * 

"Sec. 5520.02. (A) Upon application 
approved by the Department of Highways, a 
person displaced by any state highway or 
federal-aid highway project may elect to 
receive actual reasonable expenses in 
moving himself, his family, his business, 
or his farm operation, including personal 
property, for a reasonable distance not to 
exceed fifty miles. 
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"(B) Any displaced person who moves 
from a dwelling who elects to accept the 
payments authorized by this division 
in lieu of the payments authorized by 
division (A) of this section may 
receive: 

... * * * * * * * * 
"Sec. 5520.03. (A) In addition to 

amounts otherwise authorized by Sections 
5520.01 to 5520.07, inclusive, of the 
Revised Code, the Department of Highways 
shall make a payment to the owner of real 
property acquired for a project which is 
improved by a single, two, or three-family 
dwelling actually owned and occupied by the 
owner for not less than one year prior to the 
initiation of negotiations for th~ acquisition 
of such property. Such payment not to exceed 
five thousand dollars, shall be the amount, 
if any, which, when added to the acquicition 
payment, equals the average price required for 
a comparable dwelling determined, in 
accordance with standards established by the 
Director of Highways, to be a decent, safe, 
and sanitary dwelling adequate to acconouoi!r~t:e 
the displaced owner, reasonably accessible 
to public services and places of employment 
and available on the private market. Such 
payment shall be made only to a displaced 
owner who purchases and occupies 2. dwellir-.g 
wi tnin one year subsequent to the da t•..: on 
which he is required to move from the dwelling 
acquired for the project. * * * 

Opin. 69-128 

"(B) In addition to amounts otherwise 
authorized by Sections 5520.01 to 5520.07, 
inclusive, of the Revised Code, the Department 
of Highways shall make a payment to any 
individual or family displaced from any dwelling 
not eligible to receive a payment under 
Division (A) of this section which dwelling was 
actually and lawfully occupied by such 
individual or family for not less than ninety 
days prior to the initiation of negotiations 
for acquisition of such property. Such 
payment, not to exceed one thousand five 
hundred dollars, shall be the amount which 
is necessary to enable such person to 
lease or rent for a period not to exceed 
two years: or to make the down payment on the 
purchase of, a decent, safe, and sanitary 
dwelling of standards adequate to accommodate 
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such individual or family in areas not 
generally less desirable in regard to public 
utilities and public and commercial facilities. 

"Section 5520.04. In addition to amounts 
otherwise authorized by Sections 5520.01, to 
5520.07, inclusive, of the Revised Code, the 
Department of Highways shall reimburse the 
owner of real property acquired for a project 
for reasonable and necessary expenses incurred 
for recording fees, and similar expenses 
incidental to conveying such property, and any 
penalty costs for repayment of any mortgage 
entered into in good faith encumbering such 
real property if such mortgage is on record 
or has been filed for record on the date 
of final approval by the state of the location 
of such project. 

"Section 5520.05. The Department of Highways 
shall provide a relocation advisory assistance 
program which shall .include such measures, 
facilities, or services as may be necessary or 
appropriate in order: 

... * * * * * * * * 
"(B) To assure that, within a reasonable 

period of time, prior to displacement the~·e will 
be available, to the extent that can 
reasonably be accomplished, in areus 
not generally less desirable in regard 
to public utilities and public and 
commercial facilities and at rents or 
prices within the financial means of the 
families and individuals displaced, 
housing meeting the standards established 
by the Director of Highways for decent, sa£c, 
and sanitary dwellings, equal in number 
to the number of, and available to, such 
displaced families and individuals and 
r~asonably accessible to their pl~ces of 
employment: 

111t * * * * * * * *" 

2-270 

Your first question concerns the conditions under 
which mobile homes would be considered as real property. The 
answer to that question requires an examination of the term 
"real property" in relation to a mobile home or house trailer. 
(For the purposes of this opinion, the term "house trailer" 
will be used exclusively hereafter.) 

The terms "property", "real property", and "real estate" 
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are variously defined in different sections of the Revised Code 
of Ohio. For example, in Section 701.01, Revised Code, the term 
"property" is defined for the purposes of its use in Title 7 
of the Revised Code (Municipal Corporations). In Section 1775.01, 
Revised Code, the term "real property" is defined for the 
purposes of its use in Chapter 1775, Revised Code (Uniform 
Partnership Law) • 

The term "real estate" is defined in Section 4735.01, 
Revised Code, as it will be used in Chapter 4735 of the Revised 
Code (Real Estate Brokers). The terms "real property" and "land" 
are defined in Section 5701.02, Revised Code, for purposes of 
use in Title 57 of the Revised Code (Taxation) • The latter 
section contains, perhaps, the most comprehensive definition 
and provides as follows: 

"As used in Title LVII of the Revised 
Code, 'real property' and 'land' include 
land itself, whether laid out in town lots 
or otherwise, all growing crops, including 
deciduous and evergreen trees, plants, 
and shrubs, with all things contained 
therein, and unless otherwise specified, 
all buildings, structures, improvements, 
and fixtures of whatever kind on the land, 
and all rights and privileges belonging 
or appertaining thereto." 

While that particular definition is not controlling for the 
purposes of this opinion, it is nevertheless helpful as a 
starting point. Clearly, a house trailer begins its existence 
as a chattel, or an item of personal property, as opposed to 
real property. The Ohio Revised Code refers to house trailers 
in several sections. Section 4501.01 (I), Revised Code, defines 
house trailer thusly: 

"(I) 'House trailer' means any 
self-propelled and non self-propelled 
vehicle so designed, constructed, 
reconstructed, or added to by means of 
accessories in such manner as will permit the 
use and occupancy thereof for human habitation, 
when connected to indicated utilities, whether 
:testing on wheels, jacks, or· ot.her temporary 
foundation and used or so constructed as to 
permit its being used as a conveyance upon 
the public streets or highways." 

Section 4503.06, Revised Code, provides ·for a special tax 
on house trailers. Section 4503.061, Revised Code, provides 
.for .the regi~tl:·ation of house trailers with the county auditor. 
·~:~1es.e th.re~ ,sect:ions are, of course, parts of Title 45 of the 
Revised Code, which deals with motor vehicles. ~erono=lltt-i.cs. ;~nd 

water craft. Moreover. Section 4503.06, ReviQed Code, provides 
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that a house trailer is not subject to the tax provided for in 
that section when it is taxab.le as personal property pursuant to 
Section 5709.01, Revised Code. Thus initially a house trailer 
is, in the eyes of Ohio law, an item of personal property or 
chattel as opposed to real property. 

However, through the law of fixtures, a chattel can 
be transformed into part of the real estate. Fortman vs. Goepper, 
14 Ohio St. 558 (1863). A fixture is an article which was a 
chattel but which by being affixed to the realty has become 
accessory to it and parcel of it. Teaff vs. Hewitt, 1 Ohio St. 
511 (1852). The question of when a house trailer ceases to be 
an item of personal property and becomes, in the eyes of Ohio law, 
a part of the real estate has been previously discussed in 
Opinion No. 1445, Opinions of the Attorney General for 1964. In 
that Opinion my predecessor, referring to Opinion No. 1470, 
Opinions of the Attorney General for 1952, said as follows: 

"The syllabus of the 1952 opinion, supra, 
states: 

'1. A house trailer as defined 
in Section 6290, General Code, does not 
lose its classification as such solely 
by reason of the removal of the chassis 
as an incident to the mounting of the 
body on a foundation. 

'2. A house trailer loses its 
statutory classification as such when 
it has been so reconstructed as to 
render it unfit for use as a conveyance 
without further reconstruction; but 
mere disassembly of the several parts of 
the structure does not cause such loss 
of classification. 

'3. The question in particular cases 
of whether a change in the structure of 
a house trailer is a disassembly or a 
reconstruction is one of fact, and should 
be determined in the first instance by the 
county auditor.' 

"This opinion would appear to be dispositive 
of your inquiry but for the recent amendment of 
the house trailer definition which inserted th2 
word 'temporary' before the word 'foundation'. 

"In light of the recent amendment of the 
house trailer definition, your question in effect 
is whether a structure which would otherwise be 
a house trailer ceases to be a house trailer sol~ly 
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by reason of its being 'set upon a permanent 
foundation with footer, etc.' 

"The language 'temporary foundation' is 
susceptible o£ two interpretations, to wit: (1) 
that the foundation is temporary in the sense 

Opln. 69-128 

that the foundation can be removed or disassemblbd 
at a moment's notice, or (2) that the foundation 
is temporary in the sense that the owner of the 
house trailer, and the owner of the land, if the 
trailer is upon another's land, do not intend 
that the house trailer remain on the foundation 
permanently. 

"A close examination of the definition 
of a house trailer, particularly the phrase 
'whether resting on wheels, jacks or other 
temporary foundation', convinces me that the term 
'temporary' refers to the temporal character of the 
use rather than the physical character of the 
foundation. This interpretation of the 
above-quoted phrase is in harmony with the law 
pertaining to fixtures and gives full 
consideration to the intention of the owner 
of the house trailer and also the intention 
of the owner of the land upon which such a 
structure might happen to be placed . 

... * * * * * * * * 
"Therefore, it is my opinion and you are 

hereby advised that: 

"1. A 'temporary' foundation within the meaning 
of Section 4501.01 (I), Revised Code, is a 
foundation which is to serve for a limited period 
of time. 

"2. The county auditor must consider those 
facts and circumstances indicative of the 
temporal as well as the physical character of 
the foundation when determining whether a house 
trailer, resting upon a foundation with footers, 
has ceased to be a house trailer and has become 
an improvement to real estate for real estate 
tax purposes." 

Your second question asks whether, under Ohio law, 

a mobile home can be considered as replacement housing under 

the provisions of House Bill No. 475. House Bill No. 475 

enacted Sections 5520.01 to 5520.07, inclusive, of the Revised 
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Code. Nowhere in those sections are the terms "real property" 

or "dwelling" defined. Your question as to replacement 

housing concerns in particular Sections 5520.03 and 5520.05 (B), 

supr1!_, ~,.rhich in pertinent part provide as follows: 

"Sec. 5520.03. (A) In addition to amounts 
otherwise authorized by Sections 5520.01 to 5520.07 .. 
inclusive, .of the ReviseJ. Code, the Department of 
Highways shall make a payment to the owner of 
real property acquired for a project which is 
improved by a single, two, or three-family dwelling 
actually owned and occupied by the owner for not 
less than one year prior to the initiation of 
negotiations for the acquisition of such property. 
Such payment not to exceed five thousand dollars, 
shall be the amount, if any, which, when added to 
the acquisition payment, equals the average price 
required for a comparable dwelling determined, in 
accordance with standards established by the 
Director of Highways, to be a decent, safe, and 
sanitary dwelling adequate to accommodate the 
displaced owner, reasonably accessible to public 
services and places of employment and available 
on a private market. * * * 

"(B) In addition to amounts other wise 
authorized by Sections 5520.01 to 5520.07, inclusive, 
of the Revised Code, the Department of Highways shall 
make a payment to any individual or family displaced 
from any dwelling not eligible to receive a payment 
under division (A) of this section which dwelling 
was actually and lawfully occupied by such individual 
or family for not less than ninety days prior to 
the initiation of negotiations for acquisition of 
such property. Such payment, not to exceed one 
thousand five hundred dollars, shall be the amount 
which is necessary to enable such person to lease 
or rent for a period not to exceed two years: or to 
make the down payment on the purchase of, a decent, 
safe, and sanitary dwelling of standards adequate 
to accommodate such individual or family in 
areas not generally less desirable in regard to 
public utilities and public and commercial 
facilities • 

... * * * * * * * * 

"Sec. 5520.05. The Department of Highways 
shall provide a relocation advisory assistance 
program which shall include such measures, 
facilities, or services as may be necessary or 
appropriate in order: 
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"* * * * * * * * * 

"(B) To assure that, within a reasonable 
period of time, prior to displacement there will 
be available, to the extent that can reasonably 
be accomplished, in areas not generally less 
desirable in regard to public utilities and 
public and commercial facilities and at rents or 
prices within the financial means of the fa~ilies 
and individuals displaced, housing meeting the 
standards established by the Director of 
Highways for decent, safe, and sanitary dwelling~. 
equal in number to the number of, and available to 
such displaced families and individuals and 
reasonably accessible to their places of employment: 

... * * * * * * * 1\'11 

It will be noted that nowhere in the above sections is the 

term "dwelling" defined. !'ITebster' s New International Dictiona•·y 

(Second Edition Unabridged) defines dwelling as "habitation: 

abode; residence; domicile." ~'ITith that definition in mind, and 

in view of tha fact that the term "dwelling" is not defined or 

limited in the statutes involved, there would seem to be no 

legal basis for excluding house trailers from being considered 

as dwellings within the meaning of the statute cited above. 

However, the ultimate determination must be made by you as 

Director of Highways under the provisions of House Bill No. 475 

authorizing you to establish standards by which to determine what 

is a "decent, safe, and sanitary dwelling adequate to accommodate 

the displaced owner, reasonably accessible to public services 

and places of employment and available on the private market." 

In exercising the authority granted to you by House Bill No. 475, 

you are not prohibited by the terms of that Bill or by any other 

provisions of Ohio law from considering house trailers to be 

included within the term "dwelling", with one exception to be 

discussed below. 
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In Section 5520.03 (A), Revised Code, the term 

"comparable dwelling" is used. This is the only place in 

2-276 

House Bill No. 475 where that tenn is used. It must be presumed 

that the General Assembly in enacting House Bill No. 475 used 

the term "comparable dwelling" in this particular section for a 

specific reason. That reason seems clear from the purpose of 

;3ection 5520.03 (A), supra. That section is an attempt tu 

guarantee that the owner of property acquired for a highway 

project will receive enough money to be able to replace what has 

been taken from him with a comparable dwelling. It is my opinion 

that the use of the term "comparable" in this section would 

exclunc a house trailer as a replacement dwe>l]ing when the property 

appropriated by the Department of Highways was improved with a 

dwelling which was not and had not been a house trailer. 

Therefore, it is my opinion and you are hereby advised 

that a house trailer can cease to be an item of personal property 

and cnn instead become a part of real property under the law of 

fixtures, and it is a question of fact in each case, depending 

upon the temporal as well as the physical character of the 

foundation upon which the house trailer rests: and that the term 

"dwelling" as used in House Bill No. 475 (Sections 5520.01, to 

5520.07, inclusive, of the Revised Code) does not exclude house 

trailers from consideration as replacement housing, except where 

the term "comparable dwelling" is used, in which case a house 

trailer would be excluded as a replacement dwelling when the 

property appropriated was improved with a dwelling which was not 

and had never been a house trailer. 
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OPINION· NO. 69-129 

Syllabus: 

The phrase "residence district" as used in Section 4301.32, 
Revised Code, means any two or more contiguous election precincts 
within a municipal corporation. Opinion No. 850, Opinions of the 
Attorney General for 1959, is hereby overruled. 

To: Ted W. Brown, Secretary of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, September 26, 1969 

Your request for my opinion regarding local option as to the 
sale of intoxicating liquors reads as follows: 

"A protest has been lodged against a 
local option petition in washington County re
questing that the Board of Elections determine 
that sco:i.rl pcti tions are not valid for the J:('ilsc>l 

that the petitions seek an election in two or 
more contiguous election precincts in a munic
ipal corporation and that said precincts are 
more than one-half commercial in use. 

"We question whether the Opinion of the 
Attorney General, 1959 OAG 850, should be fol
lowed as it relates to the interpretation of 
'residence district' as used in Section 4301.32 
of the Revised Code. It appears that the 
General Assembly, in enacting Amended House Bill 
No. 616 authorizing a local option election on 
the Sunday salP. of liquor, probably intended 
such elections to be held within a residence 
district essentially commercial in character. 

"Would you please give me your op~n~on as 
to whether the two or more contiguous election 
precincts referred to in Section 4301.32 (B) of 
the Ohio Revised Code must have more than one
half of their area devoted to residential use as 
opposed to an industrial or commercial use." 

Section 4301.32, Revised Code, provides: 

"The privilege of local option as to tho:; 
sale of intoxicating liquors is hereby conferred 
upon the electors of the following districts: 

"(A) A municipal corporation: 
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"(B) A residence district in a municipal 
corporation consisting of two or more contiguous 
election precincts, as defined by the petition 
authorized by section 4301.33 of the Revised Code: 

"(C) A township, exclusive of any munic
ipal corporation or part thereof located in 
such township. " 

2-278 

The Syllabus of Opinion No. 850, Opinions of the Attorney 
General for 1959, page 550, holds: 

"The term 'residence district' as con
tained in Section 4301.32, Revised Code, should 
be reasonably interpreted to mean any district 
composed of two or more contiguous election pre
cincts in which more than one-half of the area 
is devoted to residential use as opposed to an 
industrial or commercial use." 

It is apparent that the General Assembly intended to grant 
the right of local option under Section 4301.32, supra, to three dis
tinct geographical areas. The first of these is a municipal corp
oration, the boundaries of which are established by Chapter 707, 
Revised Code: the second is a township (exclusive of any municipal 
corporation or part thereof located in such township), the boundaries 
of which are established pursuant to Chapter 305, Revised Code: and 
the third of such geographic areas is a "residence district" within 
a municipal corporation. It is this latter geographic area, i.e., 
a "residence district", that is the subject of your opinion request 
and which is not otherwise specifically defined or described in the 
Revised Code. My predecessor, in Opinion No. 850, supra, interpreted 
the intent of the General Assembly to be that a "residence district" 
should consist of two or more contiguous election precincts in which 
more than one-half of the area is devoted to residential use. In 
support of his opinion, my predecessor relied upon former Sections 
6068, 6161 and 6162 of the General Code. The General Code Section 
6068 referred to in the preceding sentence read as follows:. 

"The phrase 'residence district,' as used 
in this chapter and in the penal statutes of this 
state means a clearly described, contiguous, com
pact section or territory in a municipal corp
oration bounded by street, corporation or other 
well recognized lines or boundaries and contain
ing not less than three hundred qualified electors, 
nor more than five thousand qualified electors." 

Sections 6161 and 6162, General Code, provided in detail as 
to the length, width, proportion of commercial and other business 
use, and the proportion of residential, educational, religious and 
other like uses, on a front footage basis, which could be contained 
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in a "residence district". These Sections were repealed by the 
General Assembly and were never re-enacted. In place of the above 
quoted Section 6068, General Code, we now have Section 4301.32, supra 
(formerly Section 6064-31, General Code). Notwithstanding the 
fundamental distinction between the tests provided for the establish
ment of a "residence district" between Sections 6068, 6161, 6162 of 
the General Code and Section 4301.32 of the Revised Code, my prede
cessor concluded that such General code provisions "provide a useful 
reference as to how much business or commercial property may be 
included in a 'residence district' without changing its character." 
Opinion No. 850, supra, at page 554. I cannot agree with my prede
cessor. The General Assembly, in enacting present Section 4301.32, 
supra, abandoned the type of test prescribed in the General Code 
sections referred to above and adopted a new and different test. I 
do agree with my predecessor, however, that the one pertinent case, 
Fleaka v. Craver. 25 Ohio Law Abs. 12 (1937), cannot be looked to 
for a determination of the intent of the General Assembly. 

This leaves then the question as to what test the General 
Assembly did intend by its use of the phrase "residence district" in 
Section 4301.32, supra. I think it significant that the General 
Assembly provided that a "residence district" must consist of two or 
more contiguous election precincts. A precinct is defined. in Section 
3501.01 (K), Revised Code, as follows: 

"'Precinct' means a district within a 
county established by the board of elections 
of su~h county within which all qualified 
electors having a voting residence therein may 
vote at the same polling place." 

Voting residence is defined, in the same section at sub
paragraph (J) as follows: 

"'Voting residence' means that place of 
residence of an elector which shall determine 
the precinct in which he may vote." 

Section 3501.18 of the Revised Code provides that a board of elec
tions may divide a political subdivision into precincts and that each 
precinct "shall contain as nearly as practicable not mort:l than four 
hundred nor less than two hundred fifty electors." It is obvious 
from the foregoing that an elector shall vote in the precinct in which 
his place of residence is located. It is equally obvious that a pre
cinct must contain, as nearly as practicable, the residences of at 
least two hundred fifty and not more than four hundred electors. 
Since the General Assembly has already, by statute, established the 
number of residences and the method of determining the geographic area 
which must be contained in a precinct and, in addition, has then re
quired that a "residence district" must contain at least two (or more) 
contiguous precincts, it follows that the General Assembly has like
wise established the number of residences and the geographic area 
which must be contained in a "residence district". It is both un-
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reasonaule and illogical to engraft an additional requircmeut as to 
the number of residences which must be contained in a "residence dis
trict" on the sole premise that the General Assembly must have in
tended some additional test, without spelling out what that test should 
be, by the use of the word "residence". 

Based upon the fact that prior General Code sections spelled 
out with great specificity the definition of" a "residence district", 
which sections were then repealed and never subsequently re-enacted, 
and the fact that the General Assembly has established a new test 
of the number of residences and geographic area which must be con
tained in a "residence district" by requiring such district to consist 
of at least two election precincts, I can onlv conclude that the 
General Assembly used the phrase "residence district" as a phrase of 
no independent legal significance and that such phrase means any 
two or more contiguous precincts within a municipality. 

Therefore, it is my opinion and you are hereby advised that 
the phrase "residence district" as used in Section 4301.32, Revised 
Code, means any two or more contiguous election precincts within a 
municipal coJ:poration. Opinion No. 850, Opinions of the Attorney 
General for 1959, is hereby overruled. 

OPINION NO. 69-130 

Syllabus: 

The sale of excess property, real or personal, by a 
municipality is the exercise of home rule powers. If the munic
ipality is a noncharter municipality then such sales must be 
accomplished as required by Section 721.03, Revised Code, with 
respect to real property and Section 721.15, Revised Code, with 
respect to personal property. Opinion No. 140, Opinions of the 
Attorney General for 1966 and Opinion Nc. 787, Opinions of the 
Attorney General for 1957, are hereby overruled. 

To: Roger Cloud, Auditor of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, September 29, 1969 

You have requested my opinion on the following question: 

"May a municipality operating without 
charter and under the statutes of Ohio sell 
its property, real or personal, without ad
vertising for bids.?" 

As you pointed out in your opinion request, Opinion No. 
140, Opinions of the Attorney General for 1966, appears to be in 
conflict with recent decisions with respect to the powers of 
municipalities. The issue involved, of course, is the interpre-
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tation of Article XVIII, Section 3, Constitution of Ohio. This 
is the conunonly referred to "home.rule" provision. Article XVIII, 
Section 3, supra, in conjunction with Article XVIII, Section 7, 
constitution of Ohio, has been the source of the substantial and 
often times confusing court decisions. 

The confusion was recognized by the Ohio Supreme Court in 
1958 in the case of The State, ex rel. Canada v. Phillips, 168 Ohio 
St. 191. Then Justice Taft, at page 199 of that decision, stated 
as follows: 

"Apparently, however, we are confronted 
with two lines of our own decisions which cannot 
be fully reconciled on any reasonable basis. 
To the extent that we can reconcile those cases 
on any reasonable basis, we should endeavor to 
do so, especially where overruling them would 
disturb long established and recognized admin
istrative and legislative practices. However, 
to the extent that they cannot be reconciled, 
we believe it is our duty to determine and 
pronouncements of law we will follow, and 
then overrule our other decisions and 
pronouncements to the extent that they 
cannot be reconciled with those which we 
are now following. Otherwise, we will 
create an impossible situation for courts 
that are supposed to follow our decisions 
and for lawyers who must base their advice 
to clients on decisions which we render." 

The Canada case, supra, involved a charter municipality 
whdch had passed an ordinance regarding the selection of a chief 
of police for the municipality, which ordinance was in conflict 
with than Section 143.34, Revised Code. With its decision in the 
Canada case, supra, the Ohio Supreme Court embarked upon a course of 
bringing some order out of the confusion existing as a result of 
prior decisions in the home rule area. In light of decisions 
subsequent to the Canada case, supra, I believe that the Court has 
now adopted a single line of authority which is determinable and 
which, as will be pointed out, governs the answer to the question 
you have asked. 

The Canada decision, supra, endorsed the proposition that 
Article XVIII, Section 3, supra, provides for two broad types of 
powers to be exercised by municipalities. That section reads as 
follows: 

"Municipalities shall have authority to 
exercise all powers of local self-government 
and to adopt and enforce within their limits 
such local police, sanitary and other similar 
regulations, as are not in conflict with gen
eral laws." 
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The two broad types of powers are the powers of local 
self-government and local police, sanitary and other similar regu
lations. In the Canada case, supra, the ordinance in question was 
determined to fall within the powers of local self-government as 
opposed to being a police, sanitary or other similar regulation. 
Having made this determination, the next issue to be decided was 
whether or not the municipality in question had adopted a charter 
pursuant to Article XVIII, Section 7, supra, which section reads 
as follows: 

"Any municipality may frame and adopt or 
·amend a charter for its government and may, 
subject to the provisions of section 3 of this 
article, exercise thereunder all powers of local 
self-government." 

The city of Columbus was the municipality in question 
in the Canada case, supra, and had adopted a charter. Having so 
found as a question of fact, the Supreme Court then determined that 
a charter city may adopt ordinances with respect to the exercise of 
the powers of local self-government which are inconsistent with 
state statutes and "if it does, the mere interest or concern of the 
state, which may justify the state in providing similar police 
protection, will not justify the interference with such exercise by 
a municipality of its powers of local self-government." The State, 
ex rel. Canada v. Phillips, supra, Syllabus No. 7. 

In 1960, the Ohio Supreme court rendered the next decision 
which continued to develop the consistent line of authority being 
adopted by that Court. The case in which that decision was 
rendered was the case of State, ex rel. Petit v. Wagner, 170 Ohio 
St. 297. The facts in this case were very similar to the facts in 
the Canada case, supra, with exception that :he municipality 
involved was a noncharter municipality. Again, the Court found 
that the power being exercised was a power of local self-government 
as opposed to being a local police, sanitary or other similar 
regulation. On the basis, however, of the recognized distinction 
between the powers of charter and noncharter municipalities as 
provided by Article XVIII, Section 7, supra, the Court held that 
the municipality did not have the power to adopt an ordinance 
which was "at variance" with a state statute. It should be noted, 
at this point, that the Petit case, supra, is the first case in· 
which the court is establishing the test to be applied when the 
exercise of power is the exercise of local home rule power and a 
noncharter municipality is involved. The test is stated at page 
303 of the Petit decision, supra, as follows: 

"* * * There is in the present case a 
direct variance between the statute permitting 
only members of a police department to take an 
examination of the type here under consideration 
and the ordinance which contains no such limi
tation, and it is our conclusion that such 
variance renders the ordinance invalid. Dif-
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ferently stated, a noncharter municipality is 
without authority under the provisions of 
Section 3, Article XVIII of the constitution, 
to prescribe less restrictive qualifications 
for civil-service-examination applicants than 
are prescribed by statute, since such municipal 
action would be at variance with the general law." 

Opin. 69-130 

Thus, as a result of the Petit case, supra, when the exer
cise of power by a municipality is the exercise of local home rule 
power and the municipality is a noncharter municipality, the ordin
ance will be invalid if at variance with a state statute. 

In December 1964 and March 1965, the Ohio Supreme Court 
. decided two cases which affirmed, in the first instance and ampli
fied, in the second instance, the Court's current approach to the 
home rule problem. The first case decided was Leavers, et al. v. 
city of canton, et al., 1 Ohio St. 2d 33 (1964). This case was 
similar to the Petit case, supra, and the Court specifically held, 
at page 37 of the Opinion, as follows: 

"In the case before this court, canton, a 
noncharter city, passed an ordinance dealing with 
a local government regulation which is at ~ variance 
with a state statute, and the ordinance is, therefore, 
invalid under the provisions of Section 3, Article 
XVIII of the Ohio Constitution." 

(Emphasis added) 

The second case was Villaqe of west Jefferson v. Robinson, 
1 Ohio St. 2d 113 (1965). This case dealt with the enactment of an 
acknowledged police power ordinance (a "Green River" ordinance). 
The Court specifically held, in Syllabus No. 1 as follows: 

"The power of any Ohio municipality to 
enact local police regulations is derived 
directly from Section 3 of Article XVIII of the 
Ohio Constitution and is no longer dependent 
upon any legislative grant thereof, as tt was 
prior to the adoption in 1912 of that section of 
the Constitution. •· 

The argument in that case was that because the General 
Assembly had provided, in then Sections 715.63 and 715.64, Revised 
Code, for the licensing by municipalities of exhibitors and 
transient sellers, ~hat the Green River Ordinance of the Village 
of West Jefferson was in direct conflict with such state statutes. 
The Court, in Syllabus No. 3 of its decision in the West Jefferson 
case, supra, held as follows~ 

"The words 'general laws' as set forth 
in Section 3 of Article XVIII of the Ohio Con
stitution means statutes setting forth police, 
sanitary or similar regulations and not statutes 
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which purport only to grant or to limit the 
legislative powers of a municipal corporation 
to adopt or enforce police, sanitary or other 
similar regulations." 

2-284 

The West Jefferson case, supra, stands for the proposition 
that when the attempted exercise of power is a local police, sani
tary or other regulation, then it makes no difference whether the 
municipality enacting the ordinance is a chartertcr noncharter 
municipality. The local ordinance will stand or fall on the sole 
test of whether or not such ordinance is in conflict with general 
law. 

Most recently, the Ohio Supreme Court rendered its decision 
in the case of Young v. City of Dayton, et al., 17 Ohio St. 2d 71 
(1967). In this case, the Supreme Court acknowledged that the sale 
of surplus property by a municipality is the exercise of a power of 
local self-government. The court did find, however, that the charte: 
of the city of Dayton had not been complied with in the sale and, 
therefore, voided the sale. In determining that the power to con
vey property no longer needed for municipal purposes was a power 
of local self-government, the Court quoted Babin v. City of Ashland, 
et al, 160 Ohio State 328 (1953),. This was the case, as you pointed 
out, upon which the opinion of my predecessor r~li~d for authority 
in Opinion No. 140, supra. 

By way of summary, and to clarify my opinion, the current 
tests being applied by the Ohio Supreme Court with respect to home 
rule issues may be summarized as follows: 

1. The exercise of a home rule power by a charter munic
ipality is proper notwithstanding the ordinance may be at variance 
with state statutes. The State, ex rel. Canada v. Phillips, supra. 

2. The exercise of a home rule power by a noncharter city 
is improper and not effective when the ordinance is at variance 
with a state statute. State, ex rel. Petit v. Wagner, supra. 

3. The exercise of local police, sanitary and other similar 
regulations (police power) is valid and effective, without con
sideration as to whether or not the municipality is a charter or 
noncharter municipality, only if the ordinance is not in conflict 
with general laws. Village of west Jefferson v. Robinson, supra. 

The Babin case, supra, is consistent with the foregoing 
tests presently being applied by the Ohio Supreme Court in that 
the exercise of power was the exercise of a local home rule power 
and the municipality of Ashland was a charter city. Babin v. 
Ashland, supra, at page 350. 

Therefore, based upon the foregoing, it is my opinion and 
you are so advised that the sale of excess property, real or per
sonal, by a municipality is the exercise of home rule powers. If 
the municipality is a noncharter municipality then such sales must 
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be accomplished as required by Section 721,03, Revised Code, with 
respect to real property and Section 721.15, Revised Code, with 
respect to personal property. Opinion No. 140, Opinions of the 
Attorney GEneral for 1966 and Opinion No. 787, Opinions of the 
Attorney General for 1957, are hereby overruled. 

OPINION NO. 69-131 

Syllabus: 

A judge of a county court may not be a referee in the 
probate division nor a referee in a division of domestic relations 
of a court of common pleas. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: Paul W. Brown, Attorney General, October 2, 1969 

I have before me your request for my opinion on the 
compatibility of a judge of the county court also holding the 
position of a referee in either the probate division or in the 
division of domestic relations of the.court of common pleas. 

Section 6, Article IV of the ohio Constitution, became 
effective May 7, 1968. Euclid v. Heaton, 15 Ohio St. 2d 
65 (1968). It provides in pertinent part as follows: 

"* * * Judges shall receive no 
fees or perquisites, nor hold any other 
office of profit or trust, under the 
authority of this state, or of the 
united States. * * *" 

A similar prohibition was contained in former Section 14, 
Article IV of the Ohio Constitution. It reads in pertinent part 
as follows: 

"The judges of the supreme court, 
and of the court of common pleas, shall, 
at stated times, receive, for their 
services, such compensation as may be 
provided by law, which shall not be 
diminished, or increased, during their 
term of office: but they shall receive 
no fees or perquisites, nor hold any 
other office of profit or trust, under 
the authority of this state, or the 
United States. * * *" 
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The present prohibition is much broader. The 
provisions of former Section 14, Article IV, supra, are limited 
to judges of the supreme court and of the court of conunon pleas. 
See Opinion No. 269, Opinions of the Attorney General for 1928. 
The prohibition in the present Section 6, Article IV, supra, 
covers all judges without limitation. Under the provisions of 
the new amendment no judge may hold another office of profit 
or trust under the authority of the State of Ohio or of the 
United States. A judge of the county court is therefore 
prohibited from holding such an office. 

Webster's Third International Dictionary defines "office" 
as "a special duty, charge or position conferred by an exercise 
of governmental authority and for a public purpose." 

The Supreme Court of Ohio in State, ex rel., v. Brennan, 
49 Ohio St. 34 (1892) has defined an office as follows: 

"* * * * * * * * * 

"It is not important to define with 
exactness all the characteristics of a 
public office, but it is safely within 
bounds to say that where, by virtue of law, 
a person is clothed, not as an incidental or 
transient authority, but for such time as 
denotes duration and continuance, with 
independent power to control the property 
of the public, or with public functions to 
be exercised in the supposed interest of 
the people, and the service to be compensated 
by a stated yearly salary, and the occupant having 
a designation or title, the position so created 
is a public office. * * *" 

The functions of a referee are set forth by statute. Section 
2315.26, Revised Code, provides that any issue in an action may 
be referred to a referee by the court upon the written consent 
of the parties. Section 2315.27, Revised Code, provides for 
referral of cases to referees where the parties do not consent. 
This section provides as follows: 

"When the parties do not 
consent to the reference mentioned in 
section 2315.26 of the Revised Code, 
the court, or a judge thereof in vacation, 
upon the application of a party, or on its 
own motion, may direct a reference in any 
case in which the parties are not entitled 
by the constitution to a trial by jury, 
including any of the issues in an action 
for divorce, alimony, or annulment of 
marriage, other than a trial upon the merits 
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of such action, notwithstanding any provjs:i.on 
of Chapter 3105. of the Revised Code. 

"The court may appoint such number of 
referees as it deems necessary. Such 
referees shall be attorneys at law, 
admitted to practice in this state, and 
shall not engage in the practice of law 
in the division of the court in which they 
are employed." 

Opin. 69-132 

A referee has broad powers. When a case is referred to him, he 
conducts the trial as if it were tried by the court. He may 
summon witnesses and compel their attendance. He makes findings 
of facts and conclusions of law. Judgment may be entered upon 
the decision of the referee as if the court had tried the action. 
See Sections 2315.28 through 2315.36, Revised Code. The probate 
division has the same authority to refer matters to referees 
and the probate referees have the same authority as other 
referees 2315.37, Revised Code. 

A referee, in either the division of domestic relations 
or the probate division of the court of common pleas, holds a 
position involving broad powers and serious responsibilities. 
A referee holds a position conferred by an exercise of governmental 
authority for a public purpose. He also has a title and exercises 
public functions. He, therefore, holds an "office" both in the 
popula.r sr-mse of the term and within the definition of the 
Supreme Court. A person holding the position of a referee in 
either the probate division or the division of domestic relations 
of the court of common pleas holds an "office" within the meaning 
of Section 6, Article IV of the Ohio constitution. A judge of 
the county court would, therefore, be prohibited from holding 
either position. 

It is, therefore, my opinion and you are hereby advised 
that a judge of a county court may not be a referee in the 
probate division nor a referee in a division of domestic relations 
of a court of common pleas. 

OPINION NO. 69-132 

Syllabus: 

1. If a township building is to be constructed or enlarged, 
the major port.~.on of the cost of which is allocated to the meet
ing hall therein, the same would be considered a town hall and 
subject to the provisions of Section 511.01, Revised Code. 

2. If a township building is to be constructed or enlarged, 
the major portion of the cost of which is allocated to the office 
space designed therein, the same would be considered an office 
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building and subject to the provisions of Section 505.25, Revised 
Code. 

To: David M. Griffith, Trumbull County Pros. Atty., Warren, Ohio 
By: Paul W. Brown, Attorney General, October 6, 1969 

Your request for my opinion reads as follows: 

"L'ius t the Trustees of a Township, under 
Sections ORC 505.26 and 511.01 through 511.04, 
submit to the electorate the question of the 
construction of a town hall where there are 
sufficient funds in the treasury therefor." 

An exerpt from Opinion No. 2408, Opinions of the ,.ttorney 
General for 1901, states that: 

"It was the general interpretation prior 
to September 9, 1957, that a township hall 
could not be purchased, built, removed, or en
larged at a cost over $2000.00 without sub
mitting the question of purchase etc., to the 
electors. Opinion No. 330, Opinions of the 
Attorney General for 1929, Volume I, page 517; 
Opinion No. 1103, Opinions of the Attorney 
General for 1949, page 753; Opinion No. 2404, 
Opinions of the Attorney General for 1934, 
Volume I, page 341." 

In 1961, Section 505.26, Revised Code, was enacted, and 
with a 1965 amendment it reads as £allows: 

"The board of township trustees may 
purchase, appropriate, construct, enlarge, 
improve, rebuild, repair, furnish, and 
equip a township hall, a township park, 
and bridges and viaducts over streets, 
streams, railroads, or other places where 
an overhead roadway or footway is neces
sary, and such board may acquire sites £y 
lease or otherwise for any of such improve
ments, includinq lands and buildings for 
recreational purposes. 

"If sufficient space for township 
offices is not available, the board of 
township trustees may purchase, lease, or 
construct, and furnish, equip, and main
tain office space. \~hen such offices are 
to be provided by construction, a site up
on which to erect such offices may be ac
quired by purchase, lease for twenty-five 
years or longer, or otherwise. The cost 
of providing such office space shall be 
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paid out of funds in the township treasury. 
If sufficient funds are not available the 
board shall proceed as provided in sections 
511.01 to 511.04, inclusive, of the Revised 
Code." (Emphasis added.) 

Opin. 69-132 

Section 511.01, Revised Code, as amended in 1967, reads as 

follows: 

"I.E, in a township, a town hall is to be 
built, improved, enlarged, or removed at a 
cost greater than ten thousand dollars, the 
board of township trustees shall submit the 
question to the electors of such township, 
shall certify their resolution to the board 
of elections not later than four p.m. of the 
ninetieth day before the day of the election, 
and shall cause the township clerk to give 
notice of an election on such question and of 
the estimated cost of the improvement, by 
written notices, posted, at least forty days 
prior to such election, in not less than 
three public places within the township." 

The amendment changed the cost limitation from $2,000 to 
$10,000. 

The annual budgets of the townships of Ohio range from less 
than $7,000 to over $640,000. There are eight or ten under 
$10,000, and three over one half million dollars. 

The conventional town hall in Ohio will range from a single 
room building, costing less than $10,000 to a modern office build
ing adequate to accommodate the administration of a half million 
dollar business. If a distinction is not made between a town hall 
and a town office building, there would appear to be an implied 
repeal of paragraph two of Section 505.26, Revised Code, by the 
later enactment of Section 511.01, Revised Code, which places the 
monetary limitation on the cost of a town hall. I do not think 
that was intended. Section 511.01, Revised Code, provides for a 
vote of the people if a town hall is to be enlarged at a cost ex
ceeding $10,000. The Gereral Assembly certainly did not intend to 
require a vote of the electorate if office space was being added 
to the township building because that would be in direct conflict 
with the provisions of Section 505.26, Revised Code. 

Webster's Third New International Dictionary defines town hall 
as follows: 

"Town Hall - (A) The chief public 
building of a town used for public office 
and for meetings (as of the town council 
and the courts). (B) A large hall for 
public assemblies." 
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Part (A) of the definition is a village building as the 
council meets in it. Pa.r.t (B) more nearly describes a town (town
ship) hall which is the subject of your request. For well over a 
century, thi.s typical town hall has been, with fe'" exceptions, a 
one room building for public meetings and election purposes. The 
fact that the General Assembly has treated the construction of 
town halls and office space differently and separately requires 
the recognition by this office. 

To give a satisfactory answer to your question, it is incum
bent upon the Attorney General to define or distinguish between 
types of structures constituting a town hall or a township office 
building. 

It is, therefore, my opinion and you are accordingly advised 
that if a township building is to be constructed or enlarged, the 
major portion of the cost of which is allocated to the meeting 
hall therein, the srune would be considered a town hall and subject 
to the provisions of Section 511.01, Revised Code. 

Conversely, if a township building is to be constructed or en
larged, the major portion of the cost of which is allocated to the 
office space designed therein, the same would be considered an 
office building and subject to the provisions of Section 505.26, 
Revised Code. 

OPINION NO. 69-133 

Syllabus: 

The positions of an assistant prosecuting attorney and a 
member of a board of education are not compatible and may not 
be concurrently held by the same individual. 

To: Vincent E. Gilmartin, Mahoning County Pros. Atty., Youngstown, Ohio 
By: Paul W. Brown, Attorney General, October 6, 1969 

Your request for my opinion is an inquiry as to the compati
bility of the offices of an assistant prosecuting attorney and 
a member of a board of education as mentioned in the following 
quotation from your letter: 

"A member of the staff of the Prose
cuting Attorney of Mahoning County has 
filed petitions for the Office of Board of 
Education of the City of Campbell, Ohio. 
The City of Campbell has its own Solicitor." 

I shall assume you are referring to an assistant prosecuting 
attorney in your question which states "a member of the staff of 
the Prosecuting Attorney." 

Section 3313.13, Revised Code, states as follows: 

"No prosecuting attorney, city solicitor, 
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or other official acting in a similar capacity 
shall be a member of a board of education." 

Opin. 69-134 

In reading this statute, it is obvious that a prosecuting 
attorney shall not be a member of any board of education. There
fore, we must now determine whether an assistant prosecuting 
attorney would be included under this statute. 

Opinion No. 25, Opinions of the Attorney General for 1963, 
held that an assistant prosecuting attorney holds the same duties 
and responsibilities as the prosecuting attorney. A quotation 
from the pertinent part of that opinion reads as follows: 

"* * * I find no specific language in the 
law which directs that the duties of a duly 
appointed assistant prosecuting attorney shall 
be other than to assist in all of the duties 
of the office of the elected official by whom 
he has been appointed, such duties to be car
ried out under the supervision of his superior. 
* * *" 
Therefore, it is my op1n1on and you are hereby 8rlviscrl thRt. 

the positions of an assistant prosecuting attorney and a member 
of a board of education are not compatible and may not be con
currently held by the same individual. 

OPINION NO. 69-134 

Syllabus: 

A county auditor is permitted to pay deputies for work on 
specified holidays if an overall plan has been established fix
ing compensation for holiday periods and the sheriff certifies 
to him that such payments are due and owing. 

To: Lawrence S. Huffman, Allen County Pros. Atty., Lima, Ohio 
By: Paul W. Brown, Attorney General, October 8, 1969 

I have before me your request for my OiJinion on the follow
ing question: 

"Regularly appointed deputy sheriffs of 
Allen County, Ohio, have submitted claims for 
payment of holidays on which they worked dur
ing years before 1969. Assuming that these 
deputy sheriffs are able to prove that they 
worked on one or more of the holidays as set 
forth in Section 1.14, Revised Code of Ohio, 
for whj~h they were not granted a compensa
tory day off, would the County Auditor be 
permitted to pay them for these holidays?" 

"A search of the Revised Code reveals only one section 
which deals with vacation leave and holiday pay for county 
employees." Opinion No. 3464, Opinions of the Attorney 
General for 1962. The particular section of the Code, with 
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which my predecessor dealt, is Section 325.19, Revised Code. 
Paragraph two of that section states: 

"In addition to such vacation leave, such 
county employee, working on a per diem basis, 
hourly basis, or salary basis, is entitled to 
eight hours of holiday pay for New Year's Day, 
Lincoln's Birthday, Washington's Birthday, 
Memorial Day, Independence Day, Labor Day, 
Veteran's Day, Thanksgiving Day, and Christmas 
Day, of each year, if he is a regular employee 
with at least six months full time county ser
vice prior to the month when such holiday 
occurs, except that interruption of service 
due to illness or injury caused or induced by 
the actual performance of official duties and 
not by an employee's negligence shall not af
fect such employee's right to holiday pay. 
* * *·" 
It is evident that nothing in this section deals with the 

issue of additional pay to county employees who have worked 
upon the specified holidays. While Section 143.12 of the Re
vised Code does provide for employees who work on the listed 
holidays, those employees must receive their salaries in whole 
or in part, from the state. Since deputy sheriffs are compen
sated only by county funds, Section 143.12, supra, does not 
apply to them. 

The provisions of Section 325.19, supra, fail to deal with 
the issue of county employees who work upon listed holidays. 

2-292 

In the absence of specific statutory direction, attention must 
be directed to Section 325.17, Revised Code, which reads in part 
as follows: 

"The officers mentioned in section 325.27 
of the Revised Code may appoint and employ the 
necessary deputies, assistants, clerks, book-
keepers, or other employees for their respec-
tive offices, fix the compensation of such em-
ployees and discharge them, * * *·" (Emphasis added) 

Within the limits of funds appropriated by the county com-
missioners, the sheriff may fix the compensation his deputies 
are to receive. In re Diemer, 17 O.N.~ N.S. 369, 25 O.D. N.P. 
517 (1915). The use 01 the sheriff's discretion in fixing 
compensation was expressed in Opinion No. 1405, Opinions of 
the Attorney General for 1964: 

"I can conceive of no reason why county 
employees may not be paid an overtime rate 
or be given compensatory time off for time 
worked in excess of an established work week 
or work day so long as such overtime rate or 
compensatory time off is part of a uniform plan." 

The opinion of my predecessor is an expression of the lati
tude given county sheriffs by Section 325.17, supra, in fixing 
the compensation of their deputies. The wording of Section 
325.19, Revised Code, indicates that the listed holidays are 
not a part of the established work week. 

Therefore, it is my opinion, and you are hereby advised, 
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that a county auditor is permitted to pay deputies for work 
on specified holidays if an overall plan has been established 
fixing compensation for holiday periods and the sheriff cer
tifies to him that such payments are due and owing. 

OPINION NO. 69-136 

Syllabus: 

A township's zoning authority under Chapter 519, Revised 
Code, is not inconsistent with the requirement under Section 
4737.07, Revised Code, of a license issued by the county audi
tor prior to the establishment of a junk yard. The county 
auditor's licensing power, with respect to junk yards, and the 
township's zoning authority are mutually independent and 
separately enforceable. 

To: E. Raymond Morehart, Fairfield County Proso Atty., Lancaster, Ohio 
By: Paul W. Brown, Attorney General, October 9, 1969 

I have before me your request for my opinion which asks 
the following questions: 

"(l) Is the County Auditor authorized or 
required to issue a license for a junk yard under 
Sections 4737.05 to 4737.99 incl. of the Revised 
Code of Ohio if the application therefor contains 
the information required under Section 4737.07 
and .08, regardless of the existence of a township 
zoning resolution forbidding junk yards in the area 
described in the application? 

"(2) If the County Auditor is required to, or 
does issue such license, are the appropriate township 
officials, under the Zoning Resolution, authorized to 
enforce such Zoning Resolution (as authorized in Chapter 
519, and especially Section 519.24 of the Revised Code 
of Ohio), regardless of the fact that such junk yard li
cense was issued? 

"(3) That is, has the State of Ohio preempted the 
entire field of 'junk yard' regulation by enacting the 
law requiring the licensing of junk yards so that ther, 
cannot be regulated or prohibited by township zoning?' 

Section 4737.07, Revised Code, in providing for the is-
suance of licenses by the county auditor states in part as fol
lows: 

"No person shall operate and maintain a junk 
yard outside of a municipality without first ob
taining a license to do so from the county audi
tor of the county in which such junk yard is lo
cated or in which such junk yard is to be estab
lished. * * * 

"* * * * * * * * *" 
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There is nothing in Chapter 4737, Revised Code, which ex
pressly refers to or conflicts with the provisions in Chapter 
519, Revised Code. Considering the duties of the county audi
tor, it becomes apparent that the licensing power of the county 
auditor is designed basically as a revenue measure. In effect, 
the county auditor's licensing power presents an independent con
dition precedent to the establishment of a junk yard, which is 
in no way affected by a township's capacity to prohibit junk 
yards in certain areas by adopting zoning resolutions. 

It consequently becomes clear that the county auditor is au
thorized to issue a license for a junk yard under Chapter 4737, 
supra, if the application is proper, regardless of the existence 
of a township zoning resolution forbidding junk yards in the 
area described in the application. The responsibility lies 1·1ith 
the applicant to ensure that there are no other restrictions 
which might prevent the establishment of the junk yard. 

Your second and third questions focus on the effect of 
the county auditor's licensing power as to a township's ability 
to restrict the establishment of junk yards through zoning regu
lations. I would refer you to Opinion No. 1178, Opinions of 
the Attorney General for 1964, which concerned a similar prob
lem, where the object of control through zoning regulations was 
the drilling for and production of gas and oil. The syllabus 
in that opinion stated in part that: 

"1. Counties and townships may control the 
drilling for gas and oil and the production of 
gas and oil through comprehensive zoning regula
tions adopted pursuant to Chapter 303, Revised 
Code, and Chapter 519, Revised Code, respectively, 
so long as such zoning regulations do not conflict 
with state statutes on the subject or with adminis
trative rules or regulations adopted pursuant to 
statutory authority. 

"* * * * * * * * *" 

In the present case, it has been established that a town
ship's zoning regulation of junk yards does not conflict with a 
county auditor's power to license junk yards. Therefore, it is 
clear that the township's power to control junk yards through 
their zoning resolution is not affected by the licensing po\'fer 
gt·;mted to county auditors in Chapter 4737, supra. 

It is, therefore, my opinion and you are hereby advised 
that a township's zoning authority under Chapter 519, Revised 
Code, is not inconsistent with the requirement under Section 
4737.07, Revised Code, of a license issued by the county audi
tor prior to the establishment of a junk yard. The county audi
tor's licensing power, with respect to junk yards, and the town
ship's zoning authority are mutually independent and separately 
enforceable. 
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OPINION NO. 69-138 

Syllabus: 

1. A county is not liable for additional hospital costs 
resulting from the private room of a municipal prisoner. 

2. A county is not liable to a municipality for expenses 
incurred in guarding a municipal prisoner at a hospital. 

To: James V. Barbuto, Summit County Pros. Atty., Akron, Ohio 
By: Paul W. Brown, Attorney General, October 14, 1969 

I have before me your request for my opinion based upon 
the following facts: 

On January 18, 1969, a murder suspect was arrested by the 
Cuyahoga Falls Police Department. The suspect had attempted 
suicide and was removed to a hospital where he was guarded 
twenty-four hours a day by Cuyahoga Falls police officer. A 
private room, as opposed to a semi-private room, was required 
for the suspect- the suspect's hospitalization plan would pay 
the costs of a semi-private room only. An affidavit was filed 
on January 20, 1969, charging the suspect with murder. On 
February 13, 1969, the suspect was released from the hospital 
and on March 18 was indicted for murder. 

Bills have been presented to the county by the hospital 
seeking the difference in rates between a semi-private room 
and a private room; and by the Cuyahoga Falls Police Department 
for maintaining a guard on the suspect. You specifically ask: 

"l. Is the county liable for the additional 
hospital costs resulting from the private room for 
the suspect? 

"2. Is the county liable to the Cuyahoga Falls 
Police Department for the services of the policeman 
for guarding the suspect at the hospital?" 

From your letter, it would appear that no preliminary hear
ing was held in municipal court but that an indictment was re
turned against the suspect based upon facts presented directly 
to the grand jury. The jurisdiction of the common pleas court is 
invoked by "the return of a valid indictment and is not based on 
the process by which an accused is taken into custody or the 
findings made on the preliminary examination." Dowell v. Maxwell, 
Warden, 174 Ohio St. 289, 290 (1963); Opinion No. 68, Opinions of 
the Attorney General for 1967, pages 120, 124. The inference can 
be drawn that since the suspect in this case was not indicted until 
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March 18, and since the common pleas court had no jurisdiction over 
him until that date, he was not in any way a county prisoner; 
rather, since he was arrested and guarded by municipal author
ities, the suspect was a municipal prisoner. The question then 
becomes whether a county is liable for services furnished a 
municipal prisoner by a hospital and for expenses incurred by 
a municipal police department in maintaining guards on the sus
pect's room. 

Counties are political subdivisions liable only to the ex
tent the statutes prescribe. The board of county commissioners 
acts in a political capacity and is clothed only with those powers 
delegated by statute. Portage County v. Gates, 83 Ohio St. 19, 
30, 93 N.E. 255 (1910); Elder v. Smith, 103 Ohio St. 369 (1921). 
Public funds may only be disbursed by clear authority of law. 
The State, ex rel. Smith v. Maharry, 97 Ohio St. 272, 119 N.E. 
822 (1918). In Ohio, the legislature has granted the board of 
county commissioners the power to expend public funds to pay the 
hospitalization costs of individuals in certain instances only. 
I refer you to an opinion by one of my predecessors which states: 

"A board of county commissioners has no 
authority to expend public funds to pay hos
pital bills, except hospital bills for those 
persons mentioned in Sections 311.20, 339.11, 
and 5106.01, Revised Code." Opinion No. 2565, 
Opinions of the Attorney General for 1961, page 
607. 

Section 339.11, Revised Code, deals with caring for the 
indigent, sick and disabled. Section 5106.01, Revised Code, is 
related to caring for "needy persons who are permanently and 
totally disabled." Finally, Section 311.20, Revised Code, deals 
with the sheriff.' s duty to furnish all prisoners or other persons 
confined in the county jail certain health necessities, including 
washing and nursing at county expense. None of these three 
statutes enables the county to expend public funds to pay the hos
pitalization costs of a municipal prisoner. 

Since the subject involved here is not indigent, or needy and 
permanently and totally disabled, or confined in the county jail, 
there is no authority for allowing a board of county commissioners 
to pay his hospital costs. 

As previously noted, county commissioners may only expend 
public funds when there is a clear legislative grant. In the 
case of a municipal police department employing municipal police 
officers to stand guard on a municipal prisoner in his hospital 
room, there is no statutory authority allowing the county to dis
burse public funds to compensate the Cuyahoga Falls Police Depart
ment for maintaining such guard. 

Therefore, it is my opinion and you are accordingly advised 
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that: 

OPINIONS 1969 Opin. 69-139 

1. A county is not liable for additional hospital costs 
resulting from the private room of a municipal prisoner. 

2. A county is not liable to a municipality for expenses 
incurred in guarding a municipal prisoner at a hospital. 

OPINION NO. 69-139 

Syllabus: 

1. A county auditor must accept for transfer on the tax 
duplicate any conveyance of real estate which enables him to iden
tify the property to be transferred. 

2. A county recorder must accept for filing any instrument 
which purports to transfer an interest in real esta.te. 

To: James W. Freeman, Coshocton County Pros. Atty., Coshocton, Ohio 
By: Paul W. Brown, Attorney General, October 14, 1969 

I have before me your request for information on the follow
ing questions: 

1. May a county auditor refuse to accept for trans
fer on the tax duplicate a conveyance of real estate which 
does not contain a legal description of the property to be 
transferred in either the Certificate of Transfer or the 
Warranty Deed? 

2. May a county recorder refuse to accept for re
cording a conveyance of real estate which does not contain 
a legal description of the property to be transferred in 
either the Certificate of Transfer or the Warranty Deed? 

Copies of both the "Certificate for Transfer of Real Estate" 
issued by the probate court and the Warranty Deed which gives 
rise to your questions were attached to your request and each 
contains the following statement with respect to the properties 
which each purports to transfer: 

"LAJn* * *interest in and to all of the parcels 
and tracts of real property situated in the State of 
Ohio, Coshocton County, to which reference is herein
after made, and the legal descriptions as contained in 
the conveyance hereinafter referred to being incorpo
rated herein by reference as though fully rewritten 
herein: 

II* * * * * * * * *" 

Thereafter appears a listing of each of the parcels and 
tracts and the following information with respect to each such 
listing: the volume and page of the Coshocton County Records 
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of Deeds reflecting the last previous transfer, the grantor(s) 
and grantees involved and the date upon which the instrument 
accomplishing the transfer was received for record. 

It would appear that your first question is answered in 
the pertinent portion of Section 319.20, Revised Code, which 
reads: 

"After complying with section 319.202 L319.20.i/ 
of the Revised Code and on application and presenta
tion of title, with the affidavits required by law, 
or the proper order of a court, bearing the last 
known address of the grantee, or of any one of the 
grantees named in the title, and a reference to the 
volume and page of the recording of the next pre
ceding recorded instrument by or through which the 
grantor claims title, the county auditor shall trans
fer any land or town lot or part thereof, minerals 
therein, or mineral rights thereto, charged with 
taxes on the tax list, from the name in which it 
stands into the name of the owner, when rendered 
necessary by a conveyance, partition; devise, de
scent, or otherwise.* * *" 

2-298 

Section 319.202, Revised Code, which modifies the foregoing 
does not bear upon our problem as it deals only with conditions 
precedent to filing, such as declarations of value, fees and ex
emptions therefrom. 

I am not unmindful of certain cases which would seem to 
either ignore or at least do violence to the foregoing statutory 
provision. However, close examination reveals that these de
cisions turned on points extraneous to Section 319.20, supra. 
For instance, State, ex rel., v. Shaver, 172 Ohio St. 111 (1961), 
held in substance that it is not error for a court to deny a writ 
of mandamus to compel the recording of a deed where the evidence 
is such as to support the court's finding that the description 
of the pro?erty is not definite, accurate and detailed. In its 
opinion, the Supreme Court pointed out at page 114: "We are 
dealing here with registered land, and Section 5309.79, Revised 
Code, provides that in every voluntary instrument used to trans
fer a part of land conveyed by a certificate of title 'an accu
rate description of such part enabling it ot be definitely lo
cated and platted shall be given.'" Similarly, in State, ex rel., 
v. McKelvey, 124 N.E. 2d 124 (1961), the decision hinged on abil
ity to identify the particular parcel involved. Neither of the 
foregoing fact situations is presented in our problem. 

The following statements are made in 17 Ohio Jurisprudence 
2d, Section 92, Deeds: 

"The description is sufficient if it is such 
as to indicate the land intended to be conveyed, 
so as to enable a person to locate it." 
(Citing Cunningham v. Walker, Wright 366 (1833).) 

And in 17 Ohio Jurisprudence 2d, Section 93: 

"The description in a deed is sufficiently 
certain where it refers to another deed for the 
description of the land conveyed, if the land can 
be ascertained by such reference." 
(Citing McChesney v. Wainwright, 5 Ohio 452 (1832).) 
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The responsibility of the auditor with respect to real prop
erty is to compile and make up a general tax list and general 
duplicate of real and public utility property. Section 319.28, 
Revised Code. For this he need only be able to identify the 
tract involved and its owner. 

In response to your second question, Section 317.33, Revised 
Code, provides in part: 

"If a county recorder refuses to receive a 
deed or other instrument of writing presented to 
him for record, the legal fee for recording it be
ing paid or tendered; or refuses to give a receipt 
therefor, when required; or fails to number con
secutively all deeds or other instruments of 
writing upon receipt thereof, or fails to index a 
deed or other instrument of writing, by the morning 
of the next day after it is filed for record: or 
neglects, without good excuse, to record a deed or 
other instrument of writing within twenty days after 
it is received for record;* * *he shall be liable 
to a suit on his bond, at the instance and for the 
use of the party injured by such improper conduct." 

(Emphasis added.) 

Section 317.08, Revised Code, further provides: 

"The county recorder shall keep five separate 
sets of records as follows: 

"(A) A record of deeds, in which shall be re
corded all deeds and other instruments of writing 
for the absolute and unconditional sale or convey
ance of lands, tenements, and hereditaments; all 
notices, as provided for in sections 5301.47 to 
5301.56, inclusive, of the Revised Code; all decla
rations and bylaws as provided for in sections 
5311.01 to 5311.22, inclusive, of the Revised Code; 
and all certificates as provided for in section 
5311.17 of the Revised Code. 

"* * * * * * * * *" 

There is no specific or implied duty placed upon the county 
recorder by either of the above quoted statutes or by any other 
language of the Revised Code that I have found which would require 
that he examine the legal sufficiency of each instrument filed. 
The mere receiving and recording of instruments of writing is a 
ministerial function of the office specifically required by Sec
tion 317.08, supra. 

In the early case of Samuel Ramsey v. Zachariah Riley, 13 
Ohio 157 (1844), the Supreme Court had before it a question of 
whether a county recorder who, without corrupt intent, recorded 
a forged receipt, could be held liable to a person who relied 
upon such recorded instrument. The court said, beginning at 
page 166 of the Riley case, supra: 

"* * *It is the duly of the recorder to enter 
of record all deeds, mortgages, and other instru
ments of writings, required by law to be recorded, 
and which are presented to him for that purpose. 
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Swan's Sta. 778. It is not his duty to determine 
the validity of such instruments as may be presented 
for record, or to ascertain whether they are genuine 
or forged. But even if it were, and he should act 
honestly and fairly, according to the best of his 
ability, he would not be responsible. Yet, undoubt
edly, if regardless of his duty he should \-Till fully 
and maliciously, with full knowledge, enter a false 
and forged instrument upan record, whereby some Per
son was misled and injured, he would be·responsible." 

It is therefore my opinion and you are hereby advised: 

2-300 

1. A county auditor must accept for transfer on the tax 
duplicate any conveyance of real estate which enables him to iden
tify the property to be transferred. 

2. A county recorder must accept for filing any instrument 
which purports to transfer an interest in real estate. 

OPINION NO. 69-140 

Syllabus: 

A board of county commissioners is authorized by Section 
307.09, Revised Code, to lease a portion of the county home farm 
to an Ohio charitable hospital corporation after a hospital has 
been erected thereon by the hospital commission, following sub
mission of the issue to the electorate, pursuant to Section 
339.14, Revised Code. 

To: Robert A. Jones, Clermont County Pros. Atty., Batavia, Ohio 
By: Paul W. Brown, Attorney General, October 23, 1969 

You have requested my opinion on the legality of the con
struction of a hospital on the county home farm, pursuant to the 
provisions of Section 339.14, Revised Code. That section may be 
invoked by the application of an Ohio corporation organized for 
charitable hospital purposes, and not for profit, to operate a 
hospital to be constructed with funds arising from a bond issue 
authorized by the electors of the county as is provided in said 
section. 

Section 5155.33, Revised Code, authorizes the board of county 
commissioners to sell or lease any part of the county home farm 
and deposit the receipts from the same in the general county fund. 

It is specifically provided in Section 339.021, Revised Code, 
that the buildings and facilities of a county home may be con
verted into a county hospital as follows: 

"~Vhenever the building and facilities 
of a county home are suitable for use as a 
hospital, the board of county commissioners 
may designate said county home a county 
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hospital. Thereafter the provisions of 
Chapter 339. of the Revised Code shall 
govern the operation of such facility, pro
vided, that the members of the board of 
county commissioners shall serve ex-officio 
as members of the board of trustees; that 
the board of county commissionars shall 
establish such rules and regulations as may 
be expedient for the admission of persons 
to such facility requiring or in need of 
hospital, medical, or nursing services and 
the compensation to be paid by them or on 
their behalf for all services and treatment 
rendered by or in such facility; and that 
the expenditures annually by the board of 
trustees for the use and purposes of such 
facility shall not exceed, in the aggregate, 
the amount fixed by the board of county 
commissioners in their annual budget for 
such facility. * * *" 

Opin. 69-140 

This section also provides for the method of appointment of 
board members and their power to expend county funds. This demon
strates the propriety of the use of the county home farm for hos
pital purposes, but it is not directly applicable to your situ
ation. Section 339.14, Revised Code, is the only authority for 
a private, non-profit corporation to operate a hospital on land 
owned by the county and constructed with funds arising from a 
bond issue authorized by a majority of the electors voting on 
the issue. This section provides for the acceptance of a gift 
of land for this express purpose, although the language of the 
statute does not indicate this to be mandatory. 

Opinion No. 3, Opinions of the Attorney General for 1961, 
states in its syllabus, the following: 

"Under Section 339.14, Revised Code, 
a county hospital commission may request 
the board of county commissioners to place 
on the ballot a bond issue to cover the 
costs of construction of hospital facili
ties, even though there has been no con
veyance of land by a person as contemplated 
by that section, provided the person con
cerned is bound by agreement with the 
county hospital commission to make such 
conveyance in the event the bond issue is 
approved by the voters." 

Section 339.14, Revised Code, makes it legally possible to 
lease county-owned land to a non-profit corporation for the ooer
ation of a general hospital; likewise does Section 307.09, Re
vised Code, in almost identical language, provide for leasing 
county land as follows: 
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"* * *(T)o corporations not for profit 
for hospital or charitable purposes, may be 
for such length of time, upon such terms, 
for such purposes, and may provide for such 
renewals thereof as the board deems for the 
best interests of the public. * * *" 

I deem these statutes to be in para materia for they deal with 
the same general subject, for the same purpose, accomplishing 
identical results, all within specific grants of power. 

2-302 

Opinion No. 3, supra, is to be distinguished from our pre
sent situation in that the construction of a hospital in that 
case was dependent upon an available site. In our present case, 
land is already available physically and lawfully. 

Accordingly, it is my opinion and you are advised that up
on application to the board of county commissioners by an Ohio 
corporation, organized for charite>ble hos9ital purposes and not 
for profit, the board may lease a portion of the county home 
farm to said corporation, pursuant to the provisions of Sec
tion 307.09, Revised Code, after the construction of a hospital 
by the county hospital commission, as authorized and financed, 
pursuant to the provisions of Section 339.14, Revised Code. 

OPINION NO. 69-141 

Syllabus: 

The 108th General Assembly, by its enactment of Amended 
Substitute House Bill No. 531, and specifically Section 19 there
of, intended that the determination of rate reduction for school 
operating levies as provided by such section, ~hether as a re
sult of an equali?ation order or increase in value from a sexen
nial reappraisal, is to be calculated on the basis of increase 
in value, excluding the value of new construction. 

To: Francis B. Douglass, Chairman, Board of Tax Appeals, Columbus, Ohio 
By: Paul W. Brown, Attorney General, October 23, 1969 

I have before me your request for my opinion "l''hich reads 
essentially as follmJs: 

"To comply \'!ith Section 19 of Am.Sub. H.B. 531, 
as recently enacted by the 108th General Assembly, is 
the value of neVI construction in the year of a reap
praisal or of an equali7ation order to be included in 
determining the increase in value for purposes of cal
culating the rate reduction in a given school district?" 

Amended Substitute House Bill No. 531 l''as adopted by the 108th 
General Assembly as an emergency measure, approved by the Governor 
and filed in the Office of the Secretary of State on August 18, 
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1969. Being an emergency measure, it is effective as of such 
filing. Section 19 of that enactment reads as follows: 

"Notwithstanding sections 5705.31, 5705.331, 
and 5713.11 of the Revised Code, and until January 1, 
1971, after an increase in any school district in the 
real and public utility property tax list under the 
sexennial reappraisal required by section 5713.01 
of the Revised Code or as a result of an equali
zation or the application of a uniform taxable value 
percent of true value pursuant to a rule or order 
of the board of tax appeals, the county budget com
mission shall not certify for collection any voted 
operating tax rate for such district until the com
mission has first reduced the voted operating mill
age authorized to be levied for that year and the 
subsequent year only to such a level as '\'Jill, \'•hen 
certified for collection, produce the same amount 
of local voted operating revenue for such district 
as would have been produced had the real and public 
utility tax list not been increased in such manner, 
except that, in determining the amount of an in
crease resulting from sexennial reappraisal re
quired by section 5713.01 of the Revised Code, the 
budget commission shall attribute only one-half of 
such increase in calculating the amount of local 
voted operating revenue 'l'rhich \·'ould have been pro
duced had the real and public utility tax list not 
been so increased. 

"During the fiscal year 1970-71, no school 
district v•hose millage is reduced under this sec
tion shall receive under division (A) of section 
3317.02 of the Revised Code less than the amount 
it '"ould have received under division (A) of sec
tion 3317.02 of the Revised Code, if there had been 
no valuation increase causing such millage reduction. 

"Until July 1, 1971, any school district t·!hich 
had in effect on the effective date of this act a 
total operating levy for current expenses of at least 
17 1/2 mills and 1•rhich has its millage reduced under 
this section shall be deemed to comply "'i th division 
(A) of section 3317.01 of the Revised Code provided 
such millage is reduced no further than the amount 
required under this section." 

The issue 'l'!i th 'l'rhich your request for an opinion deals is 
whether or not the value of ne"I'J construction is to be included as 
part of the increase in value, as a result of a sexennial reap
praisal or as a result of an equalization order, for purposes of 
determining the reduction in voted operating millage authorized 
to be levied for the year in question (and subsequent year) as 
provided by Section 19, supra. 

If it were not for Section 19, supra, there is no question 
as to the treatment of the value of ne'l'• construction for the pur
poses of determining rate reduction as the result of a reappraisal 
or an increase pursuant to a rule or order of the Board of Tax 
Appeals for equalization purposes. Section 5713.11, Revised Code, 
provides in pertinent part as follows: 

''vJhen the people of any taxing subdivision have 
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voted additional levies for any purpose in the year 
of reassessment or any year prior thereto, or \'!hen 
the board of tax appeals of Ohio has increased the 
aggregate value of the real property in any taYing 
subdivision in any year under the provisions of 
sections 5715.21.!· to 5715.26, inclusive, of the Re
vised Code, and said additional levies are effective 
in the year of reassessment or thereafter or '''hen 
the valuation is increased by order of the board of 
tax appeals to be effective in any year, and the 
levies are to be calculated on a total Valuation of 
property higher than that of the year before reassess
ment, or the year before the valuation is increased 
by order of the board of tay appeals, the rate of 
said additional levy shall be reduced in the same 
proportion in Nhich the total valuation of property 
in said taxing subdivision is increased by the re
assessment or is increased by order of the board of 
tax appeals over the total valuation of the year ~re
ceding the reassessment or the order of the board of 
tax appeals,***·" 

2-304 

Section 5705.331, Revised Code, in dealing ~ith a limitation 
on the reduction under Section 5713.11, supra, of additional levies 
for current expenses for school districts, specifically provides 
as follows: 

"* * *No reduction shall be made in the rates 
of such levies because of additions to the total 
valuation of property within the school district 
which have resulted from improvements ''hich have 
added to the tax duplicate since the year pre
ceding the reassessment." 

In 1963, The Supreme Court of Ohio had before it the case of 
Board of Education of Campbell City School District, v. Mahoning 
County Budget Commission et al., 174 Ohio St. 294. In a per curiam 
decision, the Court specifically held as follm·!s: 

"The Board of Tax Appeals held that the re
duction should be affected by all changes in the 
real, public utility and personal property dup
licates excepting, because of the specific pro
visions of Section 5705.331, ne'l'l construction on 
real property. The appellant contends that the 
reduction should be affected only by the increase 
caused by the reassessment. 

"In our opinion, the ;-•ords of Section 5713.11 
plainly indicate that appellant's contention must 
be sustained. There is nothing in Section 5705.331, 
Revised Code, which ,.,ould reasonably support a dif
ferent conclusion." 

Thus the Ohio Supreme Court recogni~ed the propriety of ex
cluding the value of ne\'1 construction and, in addition, limited 
the increase in value to be utili~ed, for purposes of adjusting 
the tax rate, to that increase in value caused by 'the reassessment. 

It seems quite clear, that 'l'•ere it not for Section 19, 
supra, the value of ne~·· construction ,,,ould not be included in the 
increased value for purposes of determining rate reduction. The 
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authority for excluding such value is contained in Section 5705.331, 
supra. 

Section 19, supra, however, 'l''as enacted into la\': and, as can 
be seen by reference to that Section as quoted above, the first 
sentence begins: "Notwithstanding Sections 5705.31, 5705.331, and 
5713.11 of the Revised Code". The problem presented is a deter
mination of the intent of the General Assembly in enacting Section 
19, supra. To be more precise, did the General Assembly, by ~e
ginning Section 19, supra, with "Not'I'Ii thstanding Sections * * * 
5705.331 * * * Revised.'"COde" intend to make completely inoperative 
the provision in that section that no reduction is to be made in 
rates of operating levies in school districts because of additions 
to total valuation of property resulting from ne'·' construction. 

The Ohio Supreme Court, in State ex rel. Carmean et al., v. 
Board of Education of Hardin County, f7o Ohio St. 415 (1960), had 
before it the question of the meaning of the "'ord "not1·•i thstanding 11 

as used in an enactment by the General Assembly, and specifically 
held, at page 422 of the opinion, as follm·;s: 

II 'Notwithstanding' iS defined in v'ebster's 
Ne-vr International Dictionary (2 Ed.) as meaning 
11\'li thout -r.revention or obstruction from or by; in 
spite of.' See State, ex rel. Morse, v. Christian
~. 262 vas., 262, 55 N.W. (2d), 20. 

"It is axiomatic in statutory construction 
that ,.,ords are not inserted into an act without 
some purpose. The General Assembly enacted Sec
tions 3311.26 and 3311.261, Revised Code, at the 
same time. With full knowledge that these acts 
had been adopted and that conflicts might arise 
thereunder, the General Assembly inserted the 
\'lOrd, 'not'l'li thstanding,' and by so doing clearly 
indicated its intent that proceedings under Sec
tion 3311.261, Revised Code, should take prece
dence over pending proceedings previously in
stituted under the other enumerated sections." 

Based on the foregoing the Ohio Supreme Court has interpreted 
the phrase "notwithstanding1' when used in statutory enactments to 
mean that if there is a recogni7ed inconsistency between two or 
more statutory enactments, the enactment 1·1hich provides "notwith
standing" the other enactments, "·'Ould prevail. Applying this rea
soning to Section 19, supra, the General Assembly intended that 
in the event of any inCOriSTstency between such Section 19, supra, 
and Sections 5705.31, 5705.331, and 5713.11 of the Revised Code, 
Section 19, supra, is to prevail. Thus, in order to ans1·'er your 
question, \•Je must look to such sections, including Section 19, 
supra, to determine l'rhether or not an inconsistency exists -v•i th 
respect to the exclusion of the value of ne~r construction for pur
poses of determining rate reductions. 

Section 5705.31, supra, deals with p01<1ers of budget com
missions to reduce certain tax levies and, among other things, 
provides for the determination a certain level or floor belm-• 
vrhich operating levies for school districts shall not be reduced. 
Section 5705.331, supra, like\'liSe, provides, among other things, 
for the determinatiO'i1"'a level or floor belO\•! 1<'hich operating levies 
for school districts shall not be reduced under the terms of Sec
tion 5713.11, supra. Section 5713.11, ~· in addition to those 
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prov1S1ons already discussed, provides for a floor or level be
lm·r vrhich current school operating levies shall not be reduced 
(except as provided in Sections 5705.31 and 5705.331, Revised 
Code). 

2-306 

Section 19, supra, on the other hand, provides for reduction 
of school operating levies different than those reductions pro
vided for in Sections 5705.31, 5705.331, and 5713.11, supra, and, 
in addition, provides for floors vJi th respect to receiP"tSfrom the 
school foundation program (Section 3317.01, et seq., Revised Code) 
so that no school district shall receive less from the school 
foundation program than it "I'JOuld have received had there been no 
valuation increase. It also provides that no school district 
shall be affected in the event the total operating levy for cur
rent expenses in that school district •··as at least 17 1/2 mills 
and as a result of the operation of Section 19, supra, 1··as sub
sequently reduced belov1 17 1/2 mills insofar as receipts from the 
school foundation program are concerned. 

Thus there v1ere clear inconsistencies betv~een the provisions 
of Section 19, supra, and certain provisions of Sections 5705.31, 
5705.331, and 5713.11, of the Revised Code, v;ith respect to lO'\IJer 
limits of reduction of school operating levies. The General As
sembly, in its 'l'•isdom, vras fully av•are of such inconsistencies 
and obviously intended and provided that Section 19, supra, is 
to control insofar as such inconsistencies are concerned. No
where in Section 19, supra, however, is there any provision or 
any mention of the treatment of the value of ne1·• construction 
during the year of reappraisal, or durtng the year of an equal
ization order, insofar as the inclusion or exclusion of such value 
for purposes of determining rate reduction. There can scarcely be 
an inconsistency bet1·reen the provision of Section 5705.331, supra, 
requiring that such value not be included for purposes of deter
mining rate reduction and Section 19, supra, since nothing is said 
in Section 19, supra, vii th respect to tFi'ii"r"issue. I can only con
clude that the General Assembly intended no change "'i th respect 
to the treatment of the value of nev1 construction for purposes of 
determining rate reductions by its enactment of Section 19, supra. 
This conclusion is supported by the fact that the General Assemsry 
provided in Section 19, supra, that the purpose of the reduction 
and method of computing same, as a result of an equalization order, 
is to "produce the same amount of local voted operating revenue 
for such district as 1·:ould have been produced had the real and 
public utility tax list not been increased in such manner." (Em
phasis added.) I have already analyzed the treatment of the value 
of nev1 construction in the event there had been no reappraisal of 
equalization order. 

To conclude that the General Assembly intended the value of 
new construction in the appropriate year to be included as a 
';>art of the increased value for purposes of rate reduction ~··ould 
require a conclusion that the General Assembly intended to make 
Sections 5705.31, 5705.331, and 5713.11, supra, completely inop
erative, at least for the purposes of Section 19, supra. To so 
conclude, in vie1;1 of the foregoing, v·ould require a much clearer 
statement of the intent of the General Assembly then the mere use 
of the Hord "nohri thstanding ", especially in viet· of the inter
pretation of that term, as used in statutory enactments, by the 
Ohio Supreme Court in the Carmean case, ~· 

Therefore, it is my 01')inion and you are hereby advised that 
the 108th General Assembly by its enactment of Amended Substitute 
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House Bill No. 531, and specifically Section 19 thereof intended 
that the determination of rate reduction for schoal operating 
levies as provided by such section, ,.,hether as a result of an 
equalization order or increase in value from a sexennial reap
praisal, is to be calculated on the basis of increase in value, 
excluding the value of nel'J construction. 

OPINION NO. 69-142 

Syllabus: 

The Ohio Department of Public ~vorks may lease submerged land 
of Lake Erie to a port authority within the latter's territorial 
jurisdiction for all purposes not inconsistent with the powers 
granted to it in Section 4582.06, Revised Code, but limited by the 
provisions of Section 123.03, Revised Code. 

To: Alfred C. Gienow, Director, Dept. of Public Works, Columbus, Ohio 
By: Paul W. Brown, Attorney General, October 23, 1969 

Your request for my opinion reads in pertinent part as 
follows: 

"Attached hereto are reproduced copies 
of letters dated July 16 and August 1, 1969 
to me from the Cleveland-cuyahoga County 
Port AUthority, requesting I advise the 
authority whether the State will lease to 
it submerged Lake Erie land within the 
boundaries of Cuyahoga County. 

"I respectfully request your opinion 
as to whether this may be done pursuant to 
Section 123.01 (A) (9), Revised Code, * * *" 

To answer your question, it is necessary to analyze the respective 
powers of the Ohio Department of Public Works and those of the 
Cleveland-Cuyahoga county Port Authority. 

Section 123.01 (A) (9), Revised Code, was specifically direc
ted to me for my consideration and to the extent it is pertinent, 
reads: 

"To lease or grant easements or li
censes for unproductive and unused lands 
or other property under the control of 
the state, or any department, office, or 
institution thereof, excepting school and 
ministerial lands, such leases, easements, 
or licenses to be granted for a period not 
to exceed fifteen years and shall be exe-

January 1970 Adv. Sheets 



Opin. 69-142 ATTORNEY GENERAL 

cuted for the state by the director of 
public works and the governor and shall be 
approved as to form by the attorney general; 
* * *." (Emphasis added.) 

2-308 

An amendment to this section which became effective Septem
ber 25, 1969, provides for a term not to exceed 40 years, if the 
lease is granted to a political subdivision or taxing district in
cluding a port authority and shall be for the lessee's exclusive 
use without any right of sublease or assignment. The recent 
amendment immediately follows the above quotation and it is as 
follows: 

"* * * (P)rovided, that leases, ease
ments, or licenses may be granted to any 
county, township, municipal corporation, 
port authority, water or sewer district, 
school district, library district, health 
district, park district, soil and water 
conservation district, conservancy dis
trict, or other political subdivision or 
taxing district, or agency of the United 
States government, for the exclusive use 
o.f such agency or political subdivision 
or taxing district, without any right of 
sublease or assignment, for a period not 
to exceed forty years; * * *·" 

Complementary to this are parts of Section 123.03, Revised 
Code, which reads: 

"It is hereby declared that the waters 
of Lake Erie consisting of the territory 
within the boundaries of the state, extend
ing from the southerly shore of Lake Erie 
to the international boundary line between 
the United States and Canada, together 
with the soil beneath and their contents, 
do now and have always, since the organi
zation of the state of Ohio, belonged to 
the state as proprietor in trust for the 
people of the state, for the public uses 
to which it may be adapted, subject to the 
powers of the United States government, to 
the public rights of navigation, water com
merce and fishery, and further subject to 
the property rights of littoral owners, in
cluding the right to make reasonable use 
of the waters in front of or flowing past 
their lands. * * * 

"The department of public works is 
hereby designated as the state agency in 
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all matters pertaining to the care, protec
tion, and enforcement of the state's rights 
designated in this section." (Emphasis added.) 

Opin. 69-142 

I concede that the submerged land of Lake Erie and the 
"public uses to which it may be adapted" may well include aids to 
navigation, public utilities in the form of cables, conduits, 
aqueducts and possibly others, within the jurisdiction and terri
torial limits of a port authority. The Department of Public 
Works is also empowered "to exercise general custodial care of 
all real property of the state'~ (Section 123.01 (A) (12), Re
vised Code). It would appear, however, that this power is lim
ited by a pertinent part of Section 123.03, Revised Code, which 
distinguishes the use of any areas of the lake recognized as 
navigable channels. It reads as follows: 

"* * * Any artificial encroachments by 
public or private littoral owners, which 
interfere with the free flow of commerce in 
navigable channels, whether in the form of 
wharves, piers, fills, or otherwise, beyond 
the natural shore line of said waters, not 
expressly authorized by the general assembly, 
acting within its powers, or pursuant to 
section 123.031 (123.03.1) of the Revised 
Code, shall not be considered as having pre
judiced the rights of the public in such 
domain. This section does not limit the 
right of the state to control, improve, or 
place aids to navigation in the other 
navigable waters of the state or the 
territory formerly covered thereby." 

I wish to emphasize that the General Assembly has reserved 
to itself all power to permit interference by obstructions of any 
kind, to the free flow of commerce in navigable channels, except
ing that power of the Department of Public Works found in Section 
123.031, Revised Code. 

The powers of a port authority are found in Section 4582.06, 
Revised Code, and those of importance for our immediate purpose 
are quoted: 

"(c) Acquire, own, hold, sell, lease, 
or operate real or personal property for 
the authorized purposes of the port 
authority: 

II* * * * * * * * * 
"* * * Pursuant to Section 13 of Arti

cle VIII, Ohio Constitution, and in order 
to create jobs and employment opportunities 
and improve the economic welfare, the port 
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authority may acquire, construct, enlarge, 
improve, equip, sell, exchange, lease, and 
lease with a contract or option to purchase 
at such amount as the board of directors in 
its sole discretion may determine, real 
property, * * * 

II* * * * * * * * * 
"(H) Enjoy and possess the same rights, 

privileges, and powers granted municipal cor
porations under sections 721.04 to 721.11, 
inclusive, of the Revised Code; 

... * * * * * * * * 
"(K) Sell or lease real and personal 

property not needed for the operation of the 
port authority and grant easement or rights
of-way over property of the port authority; 

II* * * * * * * * *II 

2-310 

Notwithstanding that the Attorney General has held in a 
specific instance that the power to acquire real property means 
to purchase and excludes leasing of the same, the second quote 
from this section containing the words "lease, and lease with a 
contract or option to purchase" definitely empowers a port 
authority to acquire property by le~se. 

A port authority has all power granted to municipal cor
porations by Sections 721.04 to 721.11, inclusive, Revised Code. 
This power operates within the municipal corporation and extends 
into Lake Erie to a distance of two miles from the natural shore 
line. This power is not coextensive with the boundaries of the 
county. This section, however, does not permit a city or port 
authority to make "any artificial encroachments * * * which inter~ 
fere with the free flow of commerce in navigable channels." 
(Section 123.03, Revised Code). For all other purposes, special 
authorization of the General Assembly would not be necessary. 
For the reason that federal power supersedes state authority with 
respect to commerce in navigable channels of the lake, concur
rence by the United States Ar~y Engineers is necessary to cate
gorize the uses for which the submerged soils of the lake may be 
leased. Whether any structure in the lake is an obstruction or 
an aid to navigation is a question of fact to be determined in 
its final analysis by the United States Army Engineers. 

From the foregoing, it is my opinion and you are advised 
that pursuant to the provisions of Section 123.01 (A) (9), Re
vised Code, the Ohio Department of Public Works may lease sub
merged land of Lake Erie to a port authority within the latter's 
territorial jurisdiction, which in this instance is coextensive 
with the boundaries of Cuyahoga County, for all purposes not 
inconsistent with the powers granted to it in Section 4582.06, 
Revised Code, but limited by the provisions of Section 123.03, 
Revised Code. 
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OPINION NO. 69-143 

Syllabus: 

A county recorder is not required to file options to purchase 
real estate. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: Paul W. Brown, Attorney General, October 28, 1969 

Your request for my opinion presents the following ques
tion: 

"Our County Recorder has had presented to him 
for filing, Options to purchase Real Estate and has 
been unable to find any authority for the filing of 
such options and is also in doubt as to which set of 
books such options should be filed in, if they are 
entitled to record." 

Section 317.08, Revised Code, provides in substance that 
the following five separate sets of records shall be kept by 
the county recorder: "(A) A record of deeds * * *"; "(B) A 
record of mortgages * * *"; "(C) A record of powers of attor
ney"; "(D) A record of plats * * *": and "(E) A record of 
leases * * *"· 

With the exception of (C), above, all of such records are 
concerned with an existing interest in real property. The same 
is true of the notice of a claimed interest in land which may 
be filed for record under Section 5301.51, Revised Code. 

On the other hand, "An option has been defined to be 'an 
unaccepted offer to sell.' It transfers no title or right in 
rem, but creates a right in personam, and that right is to ac
cept or reject a present offer within a limited or reasonable 
time in the future." Standiford et ex. v. Thompson, CCA 4th 
Cir. (1905), 135 F. Rep. 991, 996. The same principle has been 
enunciated in Ohio: 

"3. A written optional contract for a nominal 
consideration given by the owner to sell his real 
estate is not a sale thereof, but only a standing 
offer to sell to the person, at the price named and 
within the time stated in the contract, and the 
holder of the option does not acquire any title to 
the real estate unless he accepts the offer prior 
to its expiration." Sause v. Ward, et al., 7 Ohio 
App. 446 (1917), Headnote, 3rd branch. 

"* * *Such instruments are· merely contracts 
by which one party in consideration of the payment 
of a certain sum to the other party, acquires the 
privilege of buying from or otherwise acquiring, 
or selling to such other party an interest in 
specified property at a fixed price within a stated 
time.* * *" Brewing Co. v. Maxwell, 78 Ohio St. 
54, 63 (1908). 
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From the foregoing it is apparent that (1) the legislature 
intended that documents should be recorded which involve an 
existing interest in real property, and (2) that an option does 
not involve such interest. 

2-312 

It has been suggested that Section 317.08 (B), Revised Code, 
might well include options. This section details one of the five 
sets of records to be kept by a county recorder and provides: 

... * * * * * * * * 
"(B) A record of mortgages, in which shall be 

recorded: 

"(1) All mortgages, including amendments, sup
plements, modifications, and extensions thereof, or 
other instruments of writing by which lands, tene
ments, or hereditaments are or may be mortgaged or 
otherwise conditionally sold, conveyed, affected, 
or encumbered; 

"(2) All executory installment contracts for 
the sale of land executed after September 29, 1961, 
which by the terms thereof are not required to be 
fully performed by one or more of the parties there
to within one year of the date of such contract; 

"* * * * * * * * ... 

In State, ex rel. v. Cullen, 5 Ohio App. 2d, 13 (1966), the 
court considered the foregoing section and held that even an exe
cuted contract to purchase is not entitled to recording. 

I am aware that there is a rather general belief among at
torneys that a recorder must file any document submitted to him 
if accompanied by the proffer of the appropriate fee. Also, I 
am advised that some recorders have so-called "Miscellaneous 
Records" in which are filed any documents which may be submitted 
and which do not fall within the categories of the records pre
scribed by statute. I do not here address myself to what a 
recorder may file for whatever value, if any, it may have, but 
rather to the sole question of whether he must file an option 
to purchase real estate. 

It is therefore my op~n~on and you are hereby advised that 
a county recorder is not required to file options to purchase 
real estate. 

OPINION NO. 69-146 

Syllabus: 

1. A community mental health and retardation board estab
lished pursuant to Chapter 340, Revised Code, is without 
authority to supervise or control a county board of mental 
retardation established pursuant to Section 5126, Revised 
Code, or the functions thereof, or the establishment or 
operation of any facilities provided by Chapter 5127, Re
vised Code. 
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2. The educational facilities of the training center or 
workshop established pursuant to Section 5127.01, Revised 
Code, are only for the special training of mentally deficient 
persons, as a person of this classification is defined by 
such section. 

To: Fred V. Skok, Lake County Pros. Atty., Painesville, Ohio 
By: Paul W. Brown, Attorney General, November 10, 1969 

Your letter of request states that the board of county 
commissioners created a county board of mental retardation 
pursuant to the requirements of Chapter 5126, Revised Code. 
To provide a training center or workshop for the special 
training of mentally deficient persons of the county, as re
quired by Section 5127.01, Revised Code, the board of county 
commissioners, by resolution, submitted a proposed 2-mill 
levy for five years to electors of the county which the 
e lee tor ate approved. The wc·rding of the ballot submitted 
to the electorate was in pertinent part as follows: 

"An additional tax for the benefit of Lake 
County for the purpose of constructing, furnishing, 
and equipping a Training Center, Workshops, Clinic, 
and Residential Facilities for Mentally Retarded 
Persons, including the acquisition and improvement 
of a site, therefor, at a rate not exceeding 2.0 
mill for each one dollar of valuation, which amounts 
to 20 cents for each One Hundred Dollars of valua
tion, for five years." 

Your letter further states that subsequent to the creation 
of the county board of mental retardation and approval of the 
levy, a community mental health and retardation service program 
was established and a community mental health and retardation 
board was appointed pursuant to the requirements of Chapter 
340, Revised Code. 

Your letter requests my opinion relative to the following 
questions: 

1. Should the community mental health and retardation 
board exercise any supervision or control over the 
expenditure of funds raised by the levy referred 
to above? This would extend to such questions as 
the selection of a site, the priority of the type 
of facility to be constructed and the necessity 
of a particular type of facility. 

2. Can any facilities for the mentally ill be in
cluded as a part of the facilities to be financed 
by the above levy? There are no facilities in 
the county for in-patient care of the mentally 
ill, and it has been suggested that the two boards 
cooperate by including facilities for the mentally 
ill as a part of the facilities to be constructed 
with the proceeds of the approved levy. 

In response to your first question, it is necessary to 
consider the powers and duties of each board as prescribed by 
statutory law. 
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Section 5126.03, Revised Code, reads: 

"The county board of mental retardation, 
subject to the rules, regulations, and standards 
of the commissioner of mental hygiene shall: 

"(A) Administer and supervise sections 5127.01 
to 5127.04, inclusive, of the Revised Code and 
exercise such powers and duties as prescribed by 
the commissioner; 

"(B) Submit an annual report of its work and 
expenditures, pursuant to section 5127.01 of the 
Revised Code, to the commissioner and to the board 
of county commissioners at the close of the fiscal 
year and at such other times as may be requested; 

"(C) Employ such personnel and provide such 
services, facilities, transportation, and equipment 
as are necessary; 

"(D) Provide such funds as are necessary for 
the operation of training centers and workshops. 

"Any county board of mental retardation may 
enter into a contract with another such board of 
another county or with a public or nonprofit 
agency or organization of the same or another 
county, to provide the training center, workshop 
facilities and services authorized in section 
5127.01 of the Revised Code, upon such terms as 
may be agreeable. 

"The board of county commissioners shall levy 
taxes and make appropriations sufficient to enable 
the county board of mental retardation to perform 
its functions and duties as provided by this section." 

Section 340.03, Revised Code, reads in pertinent part: 

"Subject to rules and regulations of the 
commissioner of mental hygiene, the community 
mental health and retardation board, with respect 
to its area of jurisdiction, and except for pro
grams and facilities conducted pursuent to Chapter 
?l2'(. of" the Revised code, shall:***-" 

(Emphasis added) 

The county board of mental retardation, by statutory 
provision, was given the responsibilities relative to the 
providing and operation of a training center or workshop 
for the special training of mentally deficient persons, 
which facilities are established pursuant to Chapter 5127, 
Revised Code. 

The powers and duties of a community mental health and 
retardation board provided by Section 340.03, Revised Code, 
expressly excludes from such powers and duties any authority 
with reference to programs and facilities conducted pursuant 
to Chapter 5127, Revised Code. Further, a community mental 
health and retardation board, not having been given statutory 
power or authority to supervise or control the organization 
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or functions at a county mental retardation board, is without 
authority to exercise any control over the levying, collecting 
or expenditure of any funds pertaining to facilities established 
and operated pursuant to Chapter 5127, Revised Code. See 
Opinion No. 69-015, Opinions of the Attorney General for 1969. 

It would appear, therefore, that a community mental health 
and retardation board established pursuant to Chapter 340, Re
vised Code, is without authority to supervise or control a 
county board of mental retardation established pursuant to 
Section 5126, Revised Code, or the functions thereof, or the 
establishment .or operation of any facilities provided by 
Chapter 5127, Revised Code. 

Section 5127.01, Revised Code, provides that the commis
sioner of mental hygiene, with the approval of the director of 
mental hygiene and correction, shall establish in any county or 
district a training center or workshop for the special training 
of mentally deficient persons. Such section further provides 
that the commissioner shall be the final authority in deter
mining the nature and degree of mental deficiency and decide 
all questions relative or incidental to the establishment and 
operation of each training center or workshop. 

A training center or workshop for the special training of 
mentally deficient person9 contemplates a type of facility for 
the special training of a particular group of persons, i.e., 
mentally deficient persons, a ''mentally deficient person'' being 
defined within Section 5127.01, Revised Code. See Terteling 
Bros., Inc., v. Glander, Tax Commr., 151 Ohio St. 23b, Syllabus 
No. l. The term "mentally ill" is not used within the provi
sions of Chapters 5126 and 5127, Revised Code, and therefore 
such term is without significance with reference to the educa
tional program or facility authorized, established and operated 
pursuant to said chapters. 

Generally, "mental illness" and "mental deficiency" are 
considered to be contradistinctive terms. The General Assembly 
has used "mental illness" and "mental deficiency" as contra
distinctive terms for group classification purposes, e.g., 
Sections 2947.25 and 5123.63, Revised Code. 

The proceeds of the approved levy may be appropriated 
and used only for the purpose of establishing a training center 
or workshop as authorized by Section 5127.01, Revised Code. 
Although the ballot submitted to the voters used the term 
"mentally retarded persons, " such term and the term "mentally 
deficient persons" in the present instance are considered 
synonymous. Compare Amended House Bill No. 688, enacted by 
the 108th Ohio General Assembly, effective November 21, 1969. 

I am therefore of the opinion and you are advised that 
a community mental health and retardation board established 
pursuant to Chapter 340, Revised Code, is without authority 
to supervise or control a county board of mental retardation 
established pursuant to Section 5126, Revised Code, or the 
functions thereof, or the establishment or operation of any 
facilities provided by Chapter 5127, Revised Code, and that 
the educational facilities of the training center or workshop 
established pursuant to Section 5127.01, Revised Code, are 
only for the special tra~ning of mentally deficient persons, 
as a person of this classification is defined by such section. 
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OPINION NO. 69-147 

Syllabus: 

1. A firm of professional engineers, incorporated under 
Chapter 1785, Revised Code, may offer to practice, i. e., advertise, 
professional engineering services under its corporate name. 

2. A firm of professional engineers incorporated under 
Chapter 1785, Revised Code, may negotiate and fulfill· all lc:.wful 
contracts for engineering services. 

3. A firm of professional engineers may not certify 
in the firm name plans, specifications, plats, reports and other 
engineering documents which must be stamped with the seal of a 
registered engineer. 

To: Charles B. Sloan, Exec. Sec., State Board of Registration for Professional 
Engineers and Surveyors, Columbus, Ohio 

By: Paul W. Brown, Attorney General, November 12, 1969 

I have before me your opinion request as to whether a 
firm of professional engineers incorporated under Chapter 1785, 
Revised Code, may offer to practice, i. e., advertise, professional 
engineering services under its corporate name and whether such a 
firm may negotiate and fulfill contracts for engineering services 
and certify engineering documents. 

Chapter 1785, supra, specifically authorizes the 
organization of a professional association to render services which 
may be performed only by a professional engineer. Section 1785.02, 
Revised Code, provides in pertinent part as follows: 

"An individual or group of 
individuals each of whom is licensed 
or otherwise legally authorized to 
render the same kind of professional 
service within this state may organize 
and become a shareholder, or shareholders, 
of a professional association. * * *" 

Other requirements concerning professional associations 
are contained in Sections 1785.03 and 4733.16, Revised Code. 
Section 1785.03, supra, provides in pertinent part as follows: 

"A professional association may 
render professional service only through 
officers, employees, and agents who are 
themselves duly licensed or otherwise 
legally authorized to render professional 
service within this state. * * *" 
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Section 4733.16, supra, provides as follows: 

"A firm, copartnership, or an 
association may engage in the practice of 
professional engineering or surveying 
in this state, provided only such 
practice is carried on by or under the 
supervision of a principal of the firm, 
copartnership, or association, who is a 
registered engineer or surveyor, respectively, 
in the state, * * *·" 

An individual or a group of individuals, each of whom 
is legally authorized to practice professional engineering may 
therefore organize under Chapter 1785, supra, for the sole purpose 
of providing professional engineering service. Such service, 
however, must be carried on under the supervision of a principal 
of the association who is a registered engineer in this state. In 
addition, the professional service must be rendered through 
officers, employees, or agents, who are themselves duly authorized 
to render such service. 

Section 4733.02, Revised Code, limits the practice of 
engineering to those who have been registered. This section 
provides as follows: 

"Any person practicing or offering 
to practice the professions of engineering 
or of surveying shall submit evidence 
that he is qualified to practice and 
shall be registered. No person shall 
practice or offer to practice the 
professions of engineering or of 
surveying, or contract for such services, 
or use in connection with his name or 
otherwise, assume, use, or advertise 
any title or description tending to 
convey the impression that he is an 
engineer or a surveyor, unless such 
person has been registered or exempted 
under sections 4733.01 to 4733.23, 
inclusive, of the Revised Code." 

Ordinarily the term "person" would include a corporation 
or other artificial person. See e. g., Sections 1.02(8) and 
170l.Ol(G), Revised Code. However, when this section is read in 
context with Sections 4733.09 through 4733.13, inclusive, Revised 
Code, it is clear that the General Assembly intended this requirement 
to apply only to natural persons. Such matters as an examination, 
good moral character, and educational requirements can be applicable 
only to natural persons. See Potomac Engineers, Inc. v. Walser, 
127 F. Supp. 41 (1954): affirmed 233 F. 2d 356 (1955): Fletcher's 
Encyclopedia of Corporations. Section 2523. 
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Section 1785.08, Revised Code, specifically provides that 
the provisions of Chapter 1701, Revised Code, apply to professional 
associations. The name of a professional association must therefore 
end with or include the term "company", "co.", "corporation", 
"corp.", "incorporation", or "inc.". Section 1701.04(1), 
Revised Code. The only other restriction on the use of the name 
of a professional association is that the word "engineer" or 
"engineering", or any modification or derivative may not be used 
in the name of such an association. Section 4733.16, Revised Code. 
(Opinion No. 2531, Opinions of the Attorney General for 1961, 
approved and followed) • There are no other restrictions or 
limitations on the use of the corporate name of a professional 
association. 

A firm of professional engineers incorporated under 
Section 1785, Revised Code, may therefore practice and offer to 
practice professional engineering under its corporate name. 

Section 1701.13(F), Revised Code, provides that a 
corporation shall h<we the :::ollvvling authority: 

"(F) In carrying out the purposes 
stated in its articles and subject to 
limitations prescribed by law or in its 
articles, a corporation may: 

II* * * * * * * * * 
"(2) Make contracts; 

II* * * * * * * * * 
"(7) Do all things permitted by law 

and exercise all authority within tre 
purposes stated in its articles or incidental 
thereto. 

"* * * * * * * * *·" 

A firm of professional engineers incorporated under 
Chapter 1785, Revised Code, in carrying out its purposes may 
therefore negotiate and fulfill all lawful contracts for engineering 
servicea and subject to the limitations of law, it may certify 
eng·ineering documents. By statute, certain engineering documents 
such as plans, specifications, plats and reports must be stamped 
with the seal of a registered engineer. See Section 4733.17, 
Rc\'ised CoCc. Only a registered professional engil:·3~r would hold 
such a seal. Since a professional association cannot comply with 
the requirements for registration, a firm of professional engineers 
could not hold a seal in the firm name. Thus, engineering documents 
which must be stamped with such a seal could not be certified by 
the professional firm itself. 

It is my opinion, and you are advised: 
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1. A firm of professional engineers, incorporated 
under Chapter 1785, Revised Code, may offer to practice, i.e., 
advertise, professional engineering services under its corporate 
name. 

2. A firm of professional engineers incorporated 
under Chapter 1785, Revised Code, may negotiate and fulfill all 
lawful contracts for engineering services. 

3. A firm of profe8uional engineers may not certify 
in the firm name plans, specifications, plats, reports and other 
engineering docurrtc=nts which must be stamped with the seal of a 
registered engineer. 

OPINION NO. 69-148 

Syllabus: 

Municipal and county building departments should be represent
ed at adjudication hearings and in court proceedinss by the city 
attorney and county prosecuting attorney, respectively. 

To: William 0. Walker, Director, Department of Industrial Relations, Columbus, 
Ohio 

By: Paul W. Brown, Attorney General, November 12, 1969 

I have before me your request for my opinion which reads as 
follows: 

"<,fuen a certified municipal or county 
building department undertakes to enforce 
Chapters 3781 and 3791 of the Ohio Revised 
Code and the rules and regulations adopted 
pursuant thereto, is the Attorney General 
of the State of Ohio, the municipal attor
ney, or the county prosecutor to represent 
the certified building department at the 
adjudication hearings and, if necessary, 
in the Court of Common Pleas." 

Section 3781.10, Revised Code, provides in pertinent part: 

"The board of building standards shall: 

"* * * * * * * * * 
" (E) certify municipal and county 

building departments to exercise enforce
ment authority and to accept and approve 
plans pursuant to sections 3781.03 and 
3791.04 of the Revised Code . 

... * * * * * * * *II 
(Emphasis added.) 
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It is important to note that the above statutory reference to 
building departments on the municipal or county level designates 
such departments as "municipal and county building departments." 
In other words, Section 3781.10, supra, presumes that such depart
ments shall be operated and controlled by their respective 
political subdivisions, although these departments must comply 
with a standard set by the State Board of Building Standards in 
order to be certified. 

Section 309.09, Revised Code, provides: 

"The prosecuting attorney shall be 
the legal adviser of the board of county 
commissioners, board of elections and 
all county officers and boards, including 
all tax supported public libraries, and 
any o£ them may require written opinions 
or instructions from him in matters con
nected with their official duties. He 
shall prosecute and defend all suits and 
actions which any such officer or board 
directs or to which it is a party, and 
no county officer may employ any other 
counsel or attorney at the expense of the 
county, except as provided in section 
305.14 of the Revised Code." 

(Emphasis added.) 

Section 309.09, supra, clearly mandates that the prosecuting 
attorney should represent a county building department in all 
legal actions. It might be advanced ·that under the .Administrative 
Procedure Act (Chapter 119, Revised Code), particularly pursuant 
to Section 119.10, Revised Code, the Attorney General should 
represent any agency whose functions arguably come within the 
scope of such Act. But Section 119.01, Revised Code, provides in 
pertinent part: 

"* * * (A)ny official, board or com
mission having authority to promulgate rules 
or make adjudications .in the bureau of unem
ploymen·t compensation, the civil service 
commission, the department of liquor control, 
the department of taxation, the industrial 
commission, the functions of any administra
tive or executive officer, department, divi
sion, bureau, board, or commission of the 
government of the state specifically made 
subject to sections 119.01 and 119.13, in
clusive, of the Revised Code, and the li
censing functions of any administrative or 
executive officer, department, division, 
bureau, board or commission of the govern-
ment of the state * * *." (Emphasis added.) 

Implicit in this definition is that Chapter 119, Revised Code, ap-
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plies only to agencies at the state level of government. In 
Karrick v. Board of Education, 174 Ohio St. 467 (1963), the 
Supreme Court of Ohio stated, at page 469: "A careful reading of 
the * * * statutory language clearly indicates that only agencies 
at the state level of government are covered by the act." 

The prosecuting attorney, therefore, pursuant to Section 
309.09, supra, is the proper legal representative of a county 
building department. 

The same rationale would also apply to the municipal build
ing department situation. Section 733.53, Revised Cod~ provides: 

"The city solicitor, when required to 
do so by resolution of the legislative 
authority of the city, shall prosecute or 
defend on behalf o£ such city, all com
plaints, suits, and controversies in which 
the city is a party, and such other suits, 
matte1s, and controversies as he is, by 
resolution or ordinance, directed to prose
cute. He shall not be required to prosecute 
any action before the mayor of such city for 
the violation of an ordinance without first 
advising such action." 

"City," as used in the above section, has been historically 
interpreted to mean all city boards and officers. Yaple v. Police 
Commissioners, 2 c. c. 406 (1887). Therefore, the legislative . 
authority of a municipality, upon its municipal building depart
ment being certified, is empowered to make provision for its city 
attorney or solicitor to represent such building department in all 
legal actions pursuant to Section 733.53, suora. 

Therefore, it is my opinion and you are advised that municipal 
and county building departments should be represented at adjudica
tion hearings and in court proceedings by the city attorney and 
county prosecuting attorney, respectively. 

OPINION NO. 69-149 

Syllabus: 

One who is appointed to serve until the next general election 
following the resignation of a judge of a municipal court, and one 
who is elected at such election to serve for the remainder of the 
unexpired term, are entitled to a salary increase authorized by Sec
tion 1901.11, Revised Code, when such increase is authorized during 
the existing term of a judge who has resigned, but prior to the 
appointment or election of his successor to serve for the remainder 
of the unexpired term. 

To: Frederick E. Markley, Hardin County Pros. Atty., Kenton, Ohio 
By: Paul W. Brown, Attorney General, November 17, 1969 
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Your letter of request for my opinion reads in part as fol
lows: 

"* * *The Kenton Municipal Court judge resigned 
effective September 2 and there was an appointment 
made to serve until November 4th election and the qual
ifying of his successor which will be for the balance 
of the two years. 

"During the term of the previous Judge, under Sec
tion 1901.11, Revised Code of Ohio, there was an in
crease made in the salary of the Municipal Judge and 
the same was effective on June 10, 1968. 

"The question here is really two-fold: Does the 
Judge appointed for the two month term and also the 
Judge that is elected in November for the balance of 
the two year term, become eligible to receive the in
crease in salary? 

11* * * * * * * * ... 

The specific question of whether one who is appointed or 
elected to the remainder of an unexpired term of a judge of a 
municipal court is entitled to an increase in salary, when such 
increase is authorized during the existing term of a judge who 
has resigned, but prior to the appointment or election to the 
remainder of the unexpired term, has not been previously consid
ered by the courts of this· .state or by this office. However, the 
general question has been considered in connection with officers 
other than municipal judges. 

In Opinion No. 1101, Opinions of the Attorney General for 
1949, the then Attorney General was asked whether one appointed 
to fill the unexpired term of a deceased county commissioner would 
be eligible to receive an increase in salary authorized during the 
deceased commissioner's term, but prior to the appointment of his 
successor. In that instance it was concluded that such an increase 
was not authorized, but only because the statute granting the in
crease was interpreted to apply to the term of office rather than 
the incumbent of the office. At page 748 of Opinion No. 1101, 
supra, it is stated: 

"The judicial decisions of Ohio indicate un
questionably that the salary of an appointee to a 
vacancy in a public office is controlled by the law 
in effect at the time his appointment was made, and 
not by the law in effect at the time his predecessor 
wa.s elected for the term he is to complete. 

"See: State ex rel. Pugh v. Tanner, 27 O.C.A. 
p. 385; State ex rel. Glander v. Ferguson, 148 O.S. 
p. 581; Opinions of the Attorney General for 1943, 
p. 35." (Emphasis added.) 

Opinion No. 5791, Opinions of the Attorney General for 1943 
(cited above as "Opinions of the Attorney General for 1943, p. 35") 
also concerns an appointee to fill the unexpired term of a county 
commissioner, and concludes that, under the circumstances disclosed 
by that request, the appointee is entitled to receive the increased 
salary. We find the following, beginning at page 38 of that opin
ion: 
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"The question as to the right of one who is 
appointed to fill the vacancy in an office for the 
remainder of the term * * * to have the benefit of 
the increased salary is one upon which the courts 
and authorities generally have not been wholly in 
agreement. 

Opin. 69-149 

"In 43 Am. Jur., 'Public Officers', Section 351, 
it is said: 

"'The courts have experienced some difficulty 
in applying the foregoing constitutional prohibitions 
against changing salaries of public officers to per
sons elected or appointed to fill out the balance of 
an unexpired term.. Some courts have held that the 
successor so chosen to fill out the term after the 
death, resignation, or removal of his predecessor 
stands for all purposes in the latter's shoes, and 
cannot claim the increased compensation provided for 
during that officer's incumbency. Other cases have 
taken a different view and have allowed the increased 
salary to the person filling the balance of the term. 
The lack of uniformity upon this point is perhaps due 
to difference in the wording of the constitutional 
restriction.' 

"In 46 Corpus Jur. p. 1023, the same uncertainty 
and divergence of opinion are also noted and cases are 
cited on both sides of the proposition. However, the 
Ohio courts seem to have settled the question rather 
definitely in favor of the right of an appointee to 
fill a vacancy under such circumtsances to have the 
benefit of the increase in salary which was made after 
the beginning of the original term to which he suc
ceeds but before his appointment to fill the vacancy. 

"In the case of State ex rel. v. Tanner, 27 0. 
C.A., 385, it was held: 

"'The salary of an appointee to a vacancy in a 
public office is controlled by the law in effect at 
the time his appointment was made, and not by the 
law in effect at the time his predecessor was elected 
for the term he is to complete.' 

"This case related to a municipal officer and 
arose directly under the provisions of Section 4123, 
General Code, 1r1hich ='roviaed: 

"'The salary of any officer, clerk or employee 
shall not be increased or diminished during the term 
for which he was elected or appointed.' 

"The court said at page 386 of the opinion: 

"'In the investigation made we have failed to 
find that the C!Uestion here made has been passed 
upon by the courts of this state, although it ap
pears to have been the subject of judicial action by 
the courts in some other states, not, however, with 
unvarying unanimity of view and decision, to which 
we will refer later on. 
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"'* * *All the authorities seem to agree that 
the constitutional and statutory inhibition against 
a change in the compensation of an officer during 
his incumbency of an office is founded upon consid
erations of public policy in guarding and protecting 
the publ).c ag'"inst a possible combination of office
holding interests and log-rolling Legislatures in an 
effort to raise their salaries. With the limitation 
of power laid upon the law-making body as if to pre
vent such influences and abuses, it would seem that 
the Legislature in framing this law had in mind the 
incumbent of the office rather than the office it-
self. ' (Emphasis mine.) 

II* * * * * * * * *II 

2-324 

The conclusion of Opinion No. 5791, supra, is in accord with 
Ohio cases generally. It is clear that Ohio has taken the posi
tion that one who fills a vacancy is entitled to an increase in 
salary authorized after the beginning of the original term to 
which he succeeds but before his appointment t.o fill the vacancy, 
because the restriction on an increase in salary during term is 
personal to the incumbent of the office, and does not apply to 
his successor, except when the statute granting the increase spe
cifically applies to a term of office as distinguished from the 
incumbent of the office. The same must also be true in regard to 
one who is elected to fill an unexpired term under these circum
stances. 

No restriction of the kind heretofore noted appears in Sec
tion 1901.11, supra. It is, therefore, my opinion, and you are 
hereby advised, that one who is appointed to serve until the next 
general election following the resignation of a judge of a munici
pal court, and one who is elected at such election to serve for 
the remainder of the unexpired term, are entitled to a salary in
crease authorized by Section 1901.11, Revised Code, when such in
crease is authorized during the existing term of a judge who has 
resigned, but prior to the appointment or election of his succes
sor to serve for the remainder of the unexpired term. 

OPINION NO. 69-150 

Syllabus: 

A classified position in a county engineer's office is in
compatible with an elected membership in a village board of trus
tees of public affairs and such positions may not be held con
currently by the same person. 

To: Gene Henry, Geauga County Pros. Atty., Chardon, Ohio 
By: Paul Wo Brown, Attorney General, November 17, 1969 

Your request for my opinion reads as follows: 

"An employee of the Geauga County Sanitary 
Engineer's office is a candidate for the Board 
of Public Affairs of Chardon Village. Said em-
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ployee is in charge of waste and water treat-
ment plants under the county's jurisdiction, and 
further, under the present month to month agree
ment between the Village and the County, the 
County Sanitary Engineer's office makes the neces
sary tests required by the State regarding the 
Village of Chardon' Sanitary Sewer Plant. Said 
employee has an active part in making such tests 
and recommendations. 

"My question is: 'Is it compatible for such 
an employee to hold such office on Board of Pub
lic Affairs, Chardon Village?'" 

Opin. 69-150 

At the outset I note that your opinion request mentions 
factors that are pertinent to the common law rule on incompat
ibility, i.e., offices are considered incompatible when one is 
subordinate to, or in any way a check upon, the other. 

In a recent opinion, Opinion No. 69-115, Opinions of the 
Attorney General for 1969, I was concerned with the compatibil
ity of the office of county recorder with the office of county 
veterans' service officer, and in that Opinion I called atten
tion to the fact that public offices are subject to two types 
of incompatibility, statutory and common law. Statutory in
compatibility arises when some provision of law establishes 
criteria for one of the jobs that cannot be met by the person 
if he holds the other job at the same time. If your situation 
fails to pass the statutory test, the common law test would be 
immaterial. 

Section 10, Article XV, Constitution of Ohio, states: 

"Appointments and promotions in the civil 
service of the state, the several counties, and 
cities, shall be made according to merit and fit
ness, to be ascertained, as far as practicable, 
by competitive examinations. Laws shall be passed 
providing for the enforcement of this provision." 

Section 143.08, Revised Code, provides in part as follows: 

"The civil service of the state and the sev
eral counties * * * shall be divided into the un
classified service and the classified service. 

"* * * * * * * * * 

"(B) The classified service shall comprise 
all persons in the employee of the state and the 
several counties * * * not specifically included 
in the unclassified service***." 

You have advised me that the employee in question works in 
the office of the county engineer and is considered to be in the 
unclassified service. 

The Court of Appeals, Franklin County, stated in Henslee 
v. State Personnel Boa.r.d of Review, 44 0.0. 2d, 206 (1968), that 
the mere fact that a state employee was carried on the payroll 
as in the unclassified service did not establish that classifi
cation. 
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I fail to find employees of a county engineer listed in the 
unclassified civil service under Section 143.08, Revised Code. 

If the employee in question were exempt from the classified 
service, the exemption would have to be based on the provisions 
of subparagraph (9) of the statute and as the court noted in 
Henslee, supra, the exemptions of job positions of the types de
scribed in subparagraph (9) are not self-executing, but must be 
obtained in accordance with procedures prescribed by the Director 
of State Personnel. 

Henslee was concerned with a state employee, but Section 
143.08, supra, pertains equally to county employees and the De
partment of State Personnel advises that their regulations apply 
equally to county employees. 

In the absence of evidence supporting an exemption from the 
classified service, I must conclude that the employee in question 
occupies a classified service position. 

Section 735.28, Revised Code, reads as follows: 

"In each village in which a water works, elec
tric light plant, artificial or natural gas plant, 
or other similar public utility is situated, or when 
the legislative authority thereof orders a water 
works, electric light plant, natural or artificial 
gas plant, or other similar public utility, to be 
constructed, or to be leased or purchased from any 
individual, company, or corporation, or when such 
legislative authority determines to establish a 
schedule of rates or charges of rents for use of 
the sewerage system and sewage pumping, treatment, 
and disposal works of the village, such legis
lative authority shall establish a board of trus
tees of public affairs, which shall consist of 
three members who are residents of the village. 

"In the year 1967 one member shall be elected 
for a term of two years. In the year 1967 and 
quadrennially thereafter, two members of the board 
of trustees of public affairs shall be elected for 
a term of four years; in the year 1969 and quad
rennially thereafter, one member of the board of 
trustees of public affairs shall be elected for a 
term of four years; and thereafter all members 
shall have four year terms, except that members of 
boards of trustees of public affairs established 
after July 26, 1967 shall be elected as follows: 
at the next regular election of municipal offici
als occurring more than one hundred days after the 
appointment of the first members of such board 
as provided in this section, one member shall be 
elected for a term of two years and two members 
shall be elected for terms of four years each; 
and thereafter all such members shall be elected 
for terms of four years. 

"When the legislative authority establishes 
such board, the mayor shall appoint the members 
thereof, subject to the confirmation of the legis
lative authority. The successors of such appointed 
members shall be elected at the next regular elec-
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tion of municipal officers held in the village which 
occurs more than one hundred days after the appoint
ment. 

"In case of a vacancy in such board from death, 
resignation, or otherwise, it shall be filled for 
the unexpired term by appointment by the mayor, sub
ject to confirmation by the legislative authority. 

"The board shall organize by electing one of 
its members president. Unless the office of clerk 
of the board-has been concolidated with the office 
of clerk of the village, as authorized by section 
733.28 of the Revised Code, it may elect a clerk, 
who shall be known as the clerk of the board of 
trustees of public affairs." 

Opin. 69-150 

Section 735.29, Revised Code, states in pertinent part: 

"The board of trustees of public affairs, ap
pointed under section 735.28 of the Revised Code 
shall manage, conduct, and control the water 
works, electric light plants, artificial or 
natural gas plants, or other similar public 
utilities, furnish supplies of water, electric
ity, or gas, collect all water, electric, and 
gas rents, and appoint necessary officers, em
ployees, and agents. 

II* * * * * * * * *II 
Section 143.41, Revised Code, provides in part as follows: 

"No officer or employee in the classified 
service of the state, the several counties * * * 
shall directly or indirectly, orally or by letter 
solicit or receive, or be in any manner concerned 
in soliciting or receiving any assessment, sub
scription or contribution * * * for any candidate 
for public office; * * * nor shall any officer or 
employee in the classified service of the state, 
the several counties * * * take part in politics 
other than to vote as he pleases and to express 
freely his political opinion." 

One who becomes a candidate for, is elected to, or holds 
an elective public office such as that as a member of a village 
board of trustees of public affairs would be taking part in 
politics other than to vote as he pleases and to express his 
political opinion, and such person could not also hold an of
fice or position under the classified service without being in 
violation of Section 143.41, supra. 

It is, therefore, my opinion and you are so adv~ed that 
a classified position in a county engineer's office is incompat
ible with an elected membership in a village board of trustees 
of public affairs and such positions may not be held concurrent
ly by the same person. 
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OPINION NO. 69-151 

Syllabus: 

Personnel of the Ohio Youth Commission may be considered 
specially appointed police officers under Section 2923.01, Revised 
Code, and permitted to carry firearms when discharging their 
duties under newly enacted Section 5139.191, Revised Code. 

To: Daniel W. Johnson, Director, Ohio Youth Commission, Columbus, Ohio 
By: Paul W. Brown, Attorney General, November 20, 1969 

I am in receipt of your request for my opinion in which you 
specifically inquire whether the Ohio Youth Commission may issue 
firearms to Commission personnel under newly enacted Section 
5139.191, Revised Code, when such personnel are utilized in the 
apprehension of escapees from institutions under the jurisdiction 
of the Youth Commission. 

Section 5139.191, Revised Code, provides as follows: 

"Any sheriff, deputy sheriff, constable, officer 
of state or local police, or employee of the youth 
commission shall apprehend any child who has escaped 
from an institution under the jurisdiction of the 
youth commission and return him. The written reque$t 
of the superintendent of the institution from which 
the child has escaped shall be sufficient cause to 
authorize the apprehension and return of the child 
to the institution. Such request shall state the 
name and description of the child, that the child is 
under the jurisdiction of the youth commission, and 
that the superintendent has personal knowledge that 
the child has escaped. A child so apprehended may 
be confined in the detention home of the county in 
which he is apprehended until removed to the proper 
institution." 

Ohio law enforcement personnel are permitted by the state to 
carry firearms in the performance of their duties under Section 
2923.01, Revised Code, the concealed weapons statute. 

Said section provides as follows: 

"No person shall carry a pistol, bowie knife, 
dirk, or other dangerous weapon concealed on or 
about his person. This section does not affect 
the right of sheriffs, regularly appointed police 
officers of municipal corporations, regularly 
elected constables, and special officers as pro
vided by sections 311.07, 737.10, 1717.06, 1721.-
14, and 2917.32 of the Revised Code, to go armed 
when on duty. Deputy sheriffs and specially ap
pointed police officers, except as are appointed 
or called into service under said sections may 
go armed if they first give bond to this state, 
to be approved by the clerk of the court of com
mon pleas, in the sum of one thousand dollars, 
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conditioned to save the public harmless by reason 
of any unlawful use of such weapons carried by 
them. Persons injured by such improper use may 
have recourse on said bond. 

"Whoever violates this section shall be 
fined not more than five hundred ·dollars, or im
prisoned in the county jail or workhouse not more 
than one year or both. 

"Whoever violates this section, having pre
viously been convicted of or pleaded guilty to 
the commission of carrying a concealed weapon 
or of any felony contained in sections 2901.01 
to 2901.06, inclusive, 2901.08 to 2901.13, in
clusive, 2901.19 to 2901.34, inclusive, 2905.01, 
29o5~o2, 2905.031 L29o5.o3.l/, 2905.041 L29o5.
o4.1/, 2907.02 to 2907.21, inclusive, and section 
3719.20 of the Revised Code, shall be imprisoned 
not less than three nor more than ten years." 

Opin. 69-15 I 

I am aware that this Section has been amended by Amended 
House Bill No. 288 and that the amended act is effective November 
25, 1969. However, the changes in the act in no way affect the 
decision or reasoning of this opinion. 

Manifestly, Ohio Youth Commission employees are not included 
in the first provision of Section 2923.01, supra. Therefore, any 
exception of Youth Commission employees from the proscription of 
Section 2923.01, supra, must arise by force of the second proviso 
contained therein which· permits "deputy sheriffs and .specially 
appointed police officers" to be armed if they first give bond to 
the state. 

My predecesso~in office have been called upon on a number 
of occasions to determine what constitutes a "specially appointed 
police officer" under the concealed weapons statute. 

In Opinion No. 471, Opinions of the Attorney General for 1913, 
it was held that railway policemen appointed by the governor were 
"special police officers" under the second proviso of the concealed 
weapons statute because they possessed and exercised the powers 
of municipal policemen while discharging their duties. This Opin
ion was reaffirmed by Opinion No. 723, Opinions of the Attorney 
General for 1915, and Opinion No. 4444, Opinions of the Attorney 
General for 1935. 

Likewise it has been held that a probation officer of the 
juvenile court, deputy game warden, dog warden, and game protec
tors are specially appointed police officers within the meaning 
of the concealed weapons statute and may be permitted to carry 
firearms in the discharge of their official duties. Opinion No. 
496, Opinions of the Attorney General for 1913; Opinion No. 884, 
Opinions of the Attorney General for 1915; Opinion No. 1008, Opin
ions of the Attorney General for 1933; and Opinion No. 2074, Opin
ions of the Attorney General for 1950. 

My predecessors in office observed in these opinions that 
the individuals involved were charged with the duty to enforce 
the laws of Ohio pertaining to their departments, and in order to 
do so, each was specifically authorized by the General Assembly 
to exercise certain police functions and duties by statute. 
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Given these facts, my predecessors reasoned that the General 
Assembly having assigned various police functions to these indi
viduals, intended that one called upon to discharge these func
tions be accorded the same exceptions granted police officers un
der Section 2923.01, supra. By the use of such reasoning, these 
individuals were determined to be "specially appointed police 
officers" under Section 2923.01, supra, and accordingly permitted 
to carry firearms when acting within the scope of their statutory 
duties. 

This same rutionale was utilized in Opinion No. 66-184, Opin
ions of the Attorney General for 1966, which found a probation of
ficer of the court of common pleas authorized to carry firearms 
in situations when they were accorded by statute the duty, along 
with other law enforcement officers, to arrest parole violators. 

Shifting to your specific inquiry, newly enacted Section 
5139.191, supra, directs any sheriff, deputy sheriff, constable, 
state or local police officer or employee of the Youth Commission 
to apprehend any escapee from an institution under the jurisdic
tion of the Youth Commission. 

Manifestly, the General Assembly has seen fit to direct Youth 
Commission employees to perform certain police functions concur
rently with regular law enforcement personnel. 

Combining the reasoning of the previously cited Opinions of 
the Attorney General and my conclusion that the legislature in
tended that state employees engaged in hazardous police work, 
concurrently with regular police officials, be suitably prepared 
to perform their statutory duties effectively and safely, I find 
that Ohio Youth Commission personnel so designated by the Youth 
Commission may be considered as specially appointed police offi
cers under Section 2923.01, supr~. and entitled to carry firearms 
when discharging their duties under Section 5139.191, supra. 

Accordingly, it is my opinion and you are hereby advised that 
personnel of the Ohio Youth Commission may be considered special
ly appointed police officers under Section 2923.01, Revised Code, 
and permitted to carry firearms when discharging their duties 
under newly enacted Section 5139.191, Revised Code. 

OPINION NO. 69-153 

Syllabus: 

Sections 325.01 and 325.17, Revised Code, require common 
pleas judges, prosecuting attorneys and county commissioners to 
be paid biweekly. Since there is no statutory authority speci
fying when the employees of these officers shall be paid, it is, 
therefore, such officers' sole responsibility to vouche:o::- t.heir 
salaries or wages for payment at reasonable intervals. 

To: Bernard W. Freeman, Huron County Pros. Atty., Norwalk, Ohio 
By: Paul W. Brown, Attorney General, November 21, 1969 
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Your request for my opinion reads as follows: 

"Section 325.17 of the Revised Code establishes 
biweekly pay for County employees, effective on 
November 14, 1969. In it, it refers to the officers 
mentioned in Section 325.27 as the ones who would be 
paid biweekly. The officers listed in 325.27 are 

Opin. 69-153 

the employees of the Auditor, Treasurer, Probate 
Judge, Sheriff, Clerk of Courts, Engineer and Re
corder. I have been asked to get your opinion as to 
the method of paying employees of the Prosecuting 
Attorney, Common Pleas Court and County Commissioners. 
I assume that they would be on a semimonthly basis. 
I further assume that all elected officials would be 
paid on a semimonthly basis. Therefore my question 
is this: 

"Do the elected County officials and employees 
of the County Commissioners, County Prosecutor and 
Common Pleas Judge still remain on a semimonthly 
payroll basis?" 

The pertinent part of Se~tion 325.17, Revised Code, as it 
became effective November 14, 1969, reads as follows: 

"The officers mentioned in section 325.27 of 
the Revised Code may appoint and employ the necessary 
deputies, assistants, clerks, bookkeepers, or other 
employees for their respective offices, fix the com
pensation of such employees and discharge them, and 
shall file certificates of such action with the 
county auditor. Such compensation shall not exceed, 
in the aggregate, for each office, the amount fixed 
by the board of county commissioners for such of- ' 
fice. When so fixed, the compensation of each such 
deputy, assistant, bookkeeper, clerk, and other em
ployee shall be paid biweekly from the county treas
ury, upon the warrant of the auditor.* * *" 

The officers mentioned in Section 325.27, Revised Code, are 
the county auditor, county treasurer, probate judge, sheriff, 
clerk of the court of common pleas, county engineer and county 
recorder as you stated in your request. 

Your last assumption is incorrect. Section 325.01, Revised 
Code, as amended in 1965, now provides that the officials named 
therein be paid in the same manner as county employees are re
quired to be paid by Section 325.17, Revised Code. It reads as 
follows: 

"Each county auditor, county treasurer, clerk 
of the court of common pleas, sheriff, county record
er, county commissioner, prosecuting attorney, and 
coroner shall receive, out of the general county fund, 
the annual salary provided by sections 325.03 to 325.-
11, inclusive, and 325.15 of the Revised Code, pay
able in the same manner as provided for county em
ployees in section 325.17 of the Revised Code." 

Before amendment, Section 325.17, supra, permitted the board 
of county commissioners, at their discretion, to require payment 
to employees of officials mentioned in Section 325.27, Revised 
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Code, either semimonthly or biweekly. The board of county commis
sioners is no longer allowed a discretionary choice in the matter. 

Looking to the authority to hire employees, the county audi
tor has the power granted in Section 319.05, Revised Code, to em
ploy one or more deputies, but there is no provision for time 
for payment of salary. The same power is granted to the sheriff, 
treasurer, and recorder in Sections 311.04, 321.04, and 317.05, 
Revised Code, respectively. The county engineer is empowered to 
pay employees by Section 315.21, Revised Code, but nothing is 
said about payroll periods. 

There is no statutory provision specifying payroll periods 
for employees of the county offices of which you inquire. The 
responsibility to employ personnel carries with it a like re
sponsibility, by implication, to voucher the salaries or wages 
of such personnel for payment. 

Therefore, it is my opinion and you are hereby advised that 
Sections 325.01 and 325.17, Revised Code, require common pleas 
judges, prosecuting attorneys and county commissioners to be paid 
biweekly. You are also advised that there is no statutory author
ity specifying when the employees of these officers shall be paid. 
It is, therefore, such officers' sole responsibility to voucher 
their salaries or wages for payment at reasonable intervals. 

OPINION NO. 69-157 

Syllabus: 

Under the provisions of Section 169.05, Revised Code, a 
bank has the option of determining whether or not the balance 
cf ·the unclaimed funds reported to the Director of Commerce 
shall be retained by it as a deposit in the name of the mort
gage insurRnce fund. Once that option is exercised, however, 
the State of Ohio, on behalf of the mortgage insurance fund, 
as owner, has the right and prerogative of designating the 
form and classification in which the deposit shall be carried, 
as these forms and classifications are offered to the public 
at large, and to receive the same rate of interest that is 
normally paid on the selected form of deposit. 

To: J. Gordon Peltier, Director, Dept. of Commerce, Columbus, Ohio 
By: Paul W. Brown, Attorney General, November 24, 1969 

You have requested my opinion on the question of what 
interest rate a bank should pay on deposits retained by it 
under the provisions of Section 169.05, Revised Code. Chapter 
169 of the Revised Code, comprises the Unclaimed Funds Act of 
Ohio. Section 169.05, supra, provides that within sixty days 
after making its report of unclaimed funds to the Director of 
Commerce, each bank shall pay over to the Director ten per
cent for the use of the rotary fund and the balance of ninety 
percent, less certain specified deductions, shall be dealt 
with under one of several ways at the option of the bank. The 
statutory option in which we are particularly interested is 
the one permitting the bank to retain the balance as one of 
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its deposits to the credit of the mortgage insurance fund 
created under Section 122.561, Revised Code. 

Your question presented reads as follows: 

"Since most banks have several forms 
of deposits with varying interest rates, 
once the financial organization has deter
mined to retain these funds, does the 
right exist on the part of the State of 
Ohio, on behalf of the mortgage insurance 
fund to designate which type and/or class
ification of accounts offered on similar 
terms to the public by that organization, 
shall be used?" 

Opin. 69-157 

Section 169.05 (A), Revised Code, reads in pertinent part 
as follows: 

"* * * The remainder of such aggre
gate amount of unclaimed funds * * * 
shall, at the option of the holder, be 
retained by * * * a financial organiza
tion * * * such funds to be in an income
bearing account to the credit of the 
mortgage insurance fund* * *." 

Section 169.05 (C), Revised Code, reads in pertinent part as 
follows: 

"Earnings on the accounts in finan
cial organizations to the credit of the 
mortgage insurance fund shall at the op
tion of such a financial organization be 
credited to such accounts at such times 
and at such rates as earnings are paid 
on other accounts of the same classifica
tion held in the financial organization 
or paid to the director of commerce. 
* * ... 

Thus, the statutes expressly provide that the deposits re
tained by a bank shall be in an income-bearing account and that 
the rate of interest shall be at the same rate as earnings are 
paid on other accounts of the same classification. You have 
indicated in your letter that banks normally pay different 
rates of interest on different classes of accounts, depending 
upon the amount invested, the form of the deposit, and the 
duration, if in the form of a certificate of d~posit. You ask 
specifically whether Ohio, on behalf of the mortgage insurance 
fund, has the right and prerogative of designating the classif
ication of the deposit in which the funds shall be held by the 
bank. 

The statute provides that the income bearing account shall 
be to the credit of the mortgage insurance fund. Thus, the 
State of Ohio, on behalf of the mortgage insurance fund, be
comes in fact the owner of the account. One of the incidents 
of ownership is the right to determine the form of the deposit 
in which the funds are invested. The bank offers a selection 
of the forms of deposits it is prepared to issue to each 
prospective individual depositor who is then free to select the 
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one he wants. There is no reason why the State of Ohio, once 
the account is transferred to the name of the mortgage insurance 
fund, should not be entitled to that same privilege of selection. 

I am of the opinion and you are, therefore, advised that 
under the provisions of Section 169.05, Revised Code, the bank 
has the option of determining whether or not the balance of the 
unclaimed funds reported to the Director of Commerce shall be 
retained by it as a deposit in the name of the mortgage insurance 
fund. Once that option is exercised, however, the State of Ohio, 
on behalf of the mortgage insurance fund, as owner, has the right 
and prerogative of designating the form and classification in 
which the deposit shall be carried, as these forms and classifi
cations are offered to the public at large, and to receive the 
same rate of interest that is normally paid on the selected form 
of deposit. 

OPINION NO. 69-158 

Syllabus: 

A board of elections is not required to request a board of 
county commissioners for a transfer of funds within its appropri
ation from one class to another class of expenditures. 

To: Everett Burton, Scioto County Pros. Atty., Portsmouth, Ohio 
By: Paul W. Brown, Attorney General, November 25, 1969 

Your request for my opinion is as follows: 

"The Board of Commissioners of Scioto County 
has refused a request of the Scioto County Board 
of Elections to transfer funds within its approp
riation. The request was to transfer $700.00 from 
A3A2 (Salary) to A3A4 (Equipment) to cover the 
cost of repairs to the locks and covers of forty
two precinct registration binders. The Board of 
Elections has not supplied the Board of County 
Commissioners with any estimates of the cost of 
such repairs. 

"The position of the Board of Elections is 
that the transfer is mandatory under Section 
3501.17 of the Revised Code and that it is not 
required to furnish an estimate of the cost of 
repairs. 

"The Board of Commissioners has advised 
the Board of Elections to proceed with the re
pairs and that the funds necessary to pay the 
cost will be transferred when the amount is 
determined. Their position is that this com
plies with said section. 

"I respectfully request your opinion as to 
whether or not the request by the Board of Elec
tions to the Board of County Commissioners for a 
transfer of funds as above set forth is mandatory." 
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My research reveals that there has been nothing intervening 
which vitiates the reasoning and the conclusions reached by one 
of my predecessors in Opinion No. 1961, Opinions of the Attorney 
General for 1930, page 887. That opinion dealt with Section 
4785.20, General Code, which has been succeeded by Section 3501.17, 
Revised Code, which you reference. The two sections contain sub
stantially the same provisions. At page 891 of the cited opinion, 
the comments were made: 

"In analyzing the section last quoted, it 
will appear that such election expenses are paid 
in the same manner that other county expenses are 
paid, upon vouchers of the board certified to by 
the chairman or acting chairman and the clerk or 
acting clerk upon warrants of the auditor * * * 
It is clear that such payments are not required 
to be submitted to the county commissioners, ex
cepting, of course, the county commissioners are 
required to make appropriations." 

Branch 3 of the syllabus of the foregoing opinion reads: 

"When the election board orders necessary 
supplies or makes proper contracts for the print
ing of the ballots, payments therefor shall be 
made upon vouchers of the board certified to by 
its chairman or acting chairman and the clerk or 
deputy clerk upon warrants of the auditor." 

Likewise, the syllabus in Opinion No. 4023, Opinions of the 
Attorney General for 1932, page 154, states: 

"County commissioners do not have authority 
to arbitrarily change the amounts requested and 
submitted in the budget of the board of elections 
for the necessary and proper expenses of the board 
and substitute their own arbitrary figures in lieu 
of the amounts requested." 

The facts which gave rise to the foregoing opinion were that 
the commissioners had made.certain changes in th~ request of the 
board of elections which request was "classified in accordance 
with their financial needs along various lines." "In the course 
of time certain funds were exhausted and the county commissioners 
were asked to transfer funds from the surplus in the fund allo
cated to precinct judges and clerks, and place same in part to 
the credit of the fund for office supplies." 

Also, the question was posed, "If the county commissioners 
have the authority lodged within themselves, or in conjunction 
with the county auditor, is it their duty, upon request of the 
board of elections, to transfer money from a fund provided for a 
certain purpose wherein there may be a surplus to a fund provided 
for a different purpose?" Unfortunately, my predecessor consid
ered that an answer to this question was unnecessary in view of 
the above syllabus. However, in commenting on Section 4785.20, 
General Code (Section 3501.17, Revised Code), he pointed out, 
"Here again the legislature has used the word 'shall' in expressly 
giving to the boards of elections the right to fix the amount of 
revenue they are to receive from the subdivision. This right is 
only limited as to the amount being sufficient to provide for the 
necessary and proper expenses of the board." With such right im-
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posed in the boards of elections there would appear to be no 
reason for requiring a board to return to the commissioners for 
transfers from one item to another of its appropriation. 

2-336 

It is therefore, my opinion and you are hereby advised that 
a board of elections is not required to request a board of county 
commissioners for a transfer of funds within its appropriation 
from one class to another class of expenditures. 

OPINION NO. 69-159 

Syllabus: 

The General Assembly intended the Prosecuting Attorney to 
determine, in his discretion, the expenditures to be made from 
the fund established pursuant to Section 325.12, Revised Code, 
and that his discretion is limited only by the purposes for 
which such fund may be expended, as set forth in such section. 

To: Thomas C. Hanes, Darke County Pros. Atty., Greenville, Ohio 
By: Paul W. Brown, Attorney General, December 8, 1969 

Your request asks my opinion as to whether or not you, as 
Prosecuting Attorney, can purchase closed circuit T.V. for utili
zation in taking statements from accused persons so as to have an 
exact record of such person having been advised lawfully, utiliz
ing your "Furtherance of Justice Fund" to provide the cost of such 
equipment? The fund Nith which your request is concerned is pro
vided for by Section 325.12, Revised Code, which reads as follO'I'IS: 

11There shall be allO'I'Ied annually to the 
prosecuting attorney, in addition to his salary 
and to the allowance provided for by section 309.06 
of the Revised Code, an amount equal to one half 
of the official salary, to provide for expenses 
which may be incurred by him in the performance of 
his official duties and in the furtherance of jus
tice. Upon the order of the prosecuting attorney, 
the county auditor shall draw his warrant on the 
county treasurer, payable to the prosecuting attor
ney or such other person as the order designates, 
for such amount as the order requires, not ex
ceeding the amount provided by this section to be 
paid out of the general fund of the county. 

"Nothing shall be paid under this section 
until the prosecuting attorney has given bond to 
the state in a sum, not less than his official 
salary, to be fixed by the court of common pleas 
or the probate court, with sureties to be approved 
by either of said courts, and such bond shall be 
conditioned that he will faithfully discharge all 
the duties enjoined upon him, and pay over all 
moneys received by him in his official capacity. 
Such bond, with the approval of such court of 
the amount thereof and sureties thereon, and his 
oath of office enclosed therewith shall be de
posited with the county treasurer. 
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"The prosecuting attorney shall, annually, 
before the first Monday of January, ftle with the 
auditor an itemized statement, verified by him 
as to the manner in which such fund has been ex
pended during the current year, and shall if any 
part of such fund remains in his hands unexpended, 
forthwith pay such remainder into the county 
treasury." 

Opin. 69-159 

On numerous occasions in the past, my predecessors have been 
asked whether or not certain ekpendutures could be made from the 
Prosecuting Attorney's Furtherance of Justice Fund. Opinions were 
accordingly rendered with respect to the specific ex~enditures 
in question. Upon careful review of such opinions and of the 
statute itself, I am not persuaded that it is the proper function 
of this office to advise as to whether or not specific expenditures 
can be made from such fund. The General Assembly, in enacting 
Section 325.12, supra, clearly established the purposes for ~hich 
such fund might be used, i.e., "to provide for expenses which may 
be incurred by him (prosecuting attorney] in the performance of 
his official duties and in the furtherance of justice." It is 
my opinion that the General Assembly intended discretion to be ex
ercised by the prosecuting attorney in the expenditure of this 
fund limited only by the purposes for v1hich the fund might be ex
pended, as set forth in Section 325.12, supra. 

Section 325.12, suptt' requires payment from the fund upon 
the order of the prosecu ng attorney limited only by the amount 
of the fund as provided for by this section. In addition, the 
statute requires that the prosecuting attorney post bond before 
any amount is paid under this section. Finally, an annual itemi7ed 
statement must be verified by the prosecuting attorney, filed by 
him with the auditor and he must pay over the unexpended balance 
in the Furtherance of Justice Fund at the end of the year to the 
county treasurer. It seems quite clear to me that the legislative 
scheme was to provide a fund, 'I'Ti th adequate safeguards to the 
county in the form of bond for faithful performance and annual 
accountings, "1-rith the determination as to 'I'Thether or not a given 
expenditure is consistent 'l'ri th the purposes of the fund to be made 
by the appropriate prosecuting attorney. A continuation of past 
practices of this office ruling on specific requests can only re
sult in the placing of artificial restrictions upon the use of 
the fund which 'l'rere not intended by the General Assembly. There 
is simply no way that the Attorney General can put himself in 
the position of any given prosecuting attorney in making the de
termination as to v1hether or not a given expenditure 1·1ould con
stitute "expenses \'rhich may be incurred by him in the performance 
of his official duties and in the furtherance of justice." 

Support for this conclusion is found in the case of State, 
ex rel. v. Kearns, 70 Ohio L. Abs. 53L1 (CP). As the Cour't"Stii'ted 
at page 536 of that opinion: 

"The spirit of the law is that the prose
cutor shall have the utmost freedo~in the use of 
such funds for the purposes authorized by lav'." 

This case was ultimately affirmed by the Ohio Supreme Court at 165 
Ohio St. 573 (1956). 

The Common Pleas Court had earlier held, in quashing the ori
ginal indictment in the Kearns case, at 70 Ohio L. Abs. 71,73, as 
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follows: 

"The examiner of public ·offices may not be 
permitted to question the judgment of the prose
cutor in the spending of such funds, but this does 
not justify the use of such funds for his o~~ needs 
and pleasure." 

2-338 

Therefore, it is my opinion and you are hereby advised that 
the General Assembly intended the Pro~ecuting Attorney to deter
mine, in his discretion, the expenditures to be made from the fund 
established pursuant to Section 325.12, Revised Code, and that his 
discretion is limited only by the purposes for ~rhich such fund may 
be expended, as set forth in such action. 

OPINION NO. 69-163 

Syllabus: 

1. A board of county commissioners is required, to 
the extent that funds are available, by Section 325.07, 
Revised Code, to make a monthly allowance to the sheriff 
for all expenses of maintaining transportation facilities 
necessary to the proper conduct of his official duties, 
(Syllabus No. 1 of Opinion No. 3039, Opinions of the At
torney General for 1958, approved and followed) 

2. The board of county commissioners cannot allow 
less than fifty cents per meal where during the year next 
preceding the daily average of persons confined or prisoners 
did not exceed twenty in number. 

3. The allowance for prisoners' meals does not in
clude the salary of a cook appointed pursuant to Section 
341.20, Revised Code. 

4. There is no provision for the board of county 
commissioners on its own initiative to contract out to a 
private party the duty of feeding the prisoners in the 
county jail. 

5. Food purchases made by the sheriff are subject 
to the approval of the board of county commissioners but 
only after the monthly account statement has been sub
mitted to them. 

To: William D. Kennedy, Lawrence County Pros. Atty., Ironton, Ohio 
By: Paul W. Brown, Attorney General, December 23, 1969 

I have before me your request for my opinion on the 
following series of questions: 

"No.1: Is the Board of County Commissioners 
requirea-fo make allowances or pay all bills for 
necessary expenses incurred or expended by the 
Sheriff of the County, in the operation of the 
cruisers of the Sheriffrs Department patrolling 
the county in the administration of the duties of 
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his office; said expenses being for gas, oil, tires 
and repairs when the Sheriff has already exhausted 
the allowances made in the budget for that office; 
said budget being prepared before the present 
Sheriff•s term in office began? 

"No.2: May the Board of County Commissioners 
limit ~allowances or actual costs reimbursed to 
less than 50¢ per meal, made to the Sheriff of the 
County, for feeding the prisoners held in the county 
jail, when the average number of prisoners per day 
for the preceding year was sixteen (16) and the 
average number of prisoners per day so far this 
year is eighteen (18) and the Sheriff has exhausted 
the money allowed for this purpose in the budget 
prepared before the present Sheriff took office? 

"No.3: In 311.20 O.R.C., does the allowance 
for prisoners• meals include the salary of the 
cook hired by the Sheriff to feed the said prisoners 
under ~ 341.20 O.R.C.? 

"No.4: May the Board of County Commissioners 
on their own initiative, contract out to a private 
party the duty of feeding the prisoners in the 
county jail, in lieu of making any allowances to 
the Sheriff of the county for feeding said prisoners, 
without the consent of the Sheriff? 

"No.5: l\1ay the Board of County Commissioners 
restri~he purchase of food by the Sheriff, for 
the purpose of feeding the prisoners held in county 
jail to such purchases as those met with the express 
approval of the commissioners; said approval to be 
made on each purchase?" 

Opin. 69-163 

The answer to your first question is found in Syllabus 
No. 1 of Opinion No. 3039, Opinions of the Attorney General for 
1958, page 676: 

"1. A board of county commissioners is 
required, to the extent that funds are available, 
by section 325.07, Revised Code, to make a monthly 
allowance to the sheriff for all expenses of 
maintaining transportation facilities necessary 
to the proper conduct of his official duties." 

Your second question is answered by Section 311.20, Revised 
Code, which states in pertinent part: 

"* * * In counties where the daily average 
number of prisoners or other persons confined 
in the county jail during the year next pre
ceding, as shown by the statistics compiled by 
the sheriff under sections 341.02 and 341.03 of 
the Revised Code, did not exceed twenty in number, 
the board shall allow the sheriff not less than 
fifty cents per meal. * * *" (Emphasis added) 

Based upon the preceding statutory authority, the answer to 
your second question is in the negative. The board cannot allow 
less than fifty cents per meal where during the year next pre-
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ceding the daily average of persons confined or prisoners did 
not exceed twenty in number. 

2-340 

Question flo. 3 requires an interpretation of the two sections 
cited in your question. Section 341.20, Revised Code, states in 
pertinent part: 

"* * * * * * * * * 

"The sheriff shall appoint a cook who shall 
have charge over the preparation of food for the 
feeding of prisoners and other persons placed in 
the sheriff•s charge. * * * The compensation of 
the cook shall be payable semi~monthly from the 
general fund of such county, upon the warrant of 
the county auditor." 

The pertinent part of Section 311.20, Revised Code, reads as 
follows: 

"* * * * * * * * * 
"On the fifth day of each month the sheriff 

shall render to the board an itemized and accurate 
account, with all bills attached, showing the 
actual cost of keeping and feeding prisoners and 
other persons placed in his charge * * *· Such 
bills, when approved by the board, shall be paid 
out of the county treasury on the war:..'ant of the 
county auditor. * * *" 
To be shown in the accounting, requJred by Section 311.20, 

supra, there would have to be submitted a bill for the cook•s 

salary. However, Section 341.20, supra, states that the compen

sation of the cook shall be payable from the general fund upon 

warrant of the county auditor. The cook•s salary need not be 

approved each month by the board. Therefore, it is my opinion 

and you are so advised that the allowance for prisoners• meals 

does not include the salary of a cook appointed pursuant to 

Section 341.20, supra. 

Your fourth question involves Section 341.06, Revised 
Code, which states in pertinent part: 

"The court of common pleas shall prescribe 
rules for the regulation and government of the 
county jail upon the following subjects: 

"* * * * * * * * * 
"(C) Food and its preparation; 

"* * * * * * * * *" 
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Section 341.19, Revised Code, states in part: 

"The board of' county commissioners, at the 
expense of' the county, shall provide: 

"* * * * * * * * * 
"(D) Suitable means f'or the preparation 

or purchase of' f'ood and the serving thereof'; 

"(E) Food f'or the prisoners and other 
persons placed in the sherif'f'ts charge; 

"* * * * * * * * *" 

However, Section 341.20, Revised Code, states in part: 

"* * * * * * * * * 
"The sherif'f' shall appoint a cook who shall 

have charge over the preparation of' f'ood * * *·" 

Opin. 69-163 

Only the Common Pleas Court has the power to prescribe 
rules f'or the regulation of' f'ood and its preparation. It 
is the sherif'f' who appoints a cook who shall have charge 
over the preparation of' f'ood and the county commissioners 
provide suitable means f'or preparation or purchase of' f'ood 
and the serving thereof'. Thus, it is my opinion and you 
are so advised that there is no provision f'or the board of' 
county commissioners on its own initiative to contract out 
to a private party the duty of' f'eeding the prisoners in the 
county jail. 

Your f'if'th and last question is answered by Section 
311.20, Revised Code, which plainly states in ref'erence to 
the cost of' f'eeding prisoners: 

"* * * Such bills, when approved by the 
board, shall be paid out of' the county treasury 
* ·)E- *• It 

There is no provision that expenses of' the sherif'f' must be 
approved prior to the purchase. It is theref'ore my opinion 
and you are so advised: 

1. A board of' county commissioners is required, to 
the extent that f'unds are available, by Section 325.07, 
Revised Code, to make a monthly allowance to the sherif'f' 
f'or all expenses of' maintaining transportation f'acilities 
necessary to the proper conduct of' his of'f'icial duties. 
(Syllabus No. 1 of' Opinion No. 3039, Opinions of' the At
torney General f'or 1958, approved and f'ollowed) 

2. The board of' county commissioners cannot allow less 
than f'if'ty cents per meal where during the year next preceding 
the daily average of' persons conf'ined or prisoners did not 
exceed twenty in number. 

3. The allowance f'or prisoners' meals does not include 
the salary of' a cool< appointed pursuant to Section 341.20, 
Revised Code. 
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4. There is no provision for the board of county com
missioners on its own initiative to contract out to a private 
party the duty of feeding the prisoners in the county jail. 

5. Food purchases made by the sheriff are subject to 
the approval of the board of county commissioners but only 
after the monthly account statement has been submitted to 
them. 

OPINION NO. 69-164 

Syllabus: 

A "satisfactory affidavit", as the phrase is used in 
Section 143.29, Revised Code, as amended, requires a written 
or printed statement under oath administered by a notary 
public pursuant to Section 147.07, Revised Code, containing 
sufficient facts so that the appointing authority is satis
fied that the use of sick leave is justified. 

To: Roger Cloud, Auditor of State, Columbus, Ohio 
By: Paul W. Brown, Attorney General, December 24, 1969 

I have before me your request for my opinion which asks, 
in essence, what the requirements are for a "satisfactory af
fidavit" as used in Section 143.29, Revised Code. 

Section 143.29, Revised Code, as amended by the lOBth Gen
eral Assembly, (Amended Substitute Senate Bill 297) reads in 
pertinent part: 

"The appointing authority for each employ
ing unit shall require an employee to furnish 
a satisfactory affidavit to justify the use of 
sick leave. " 

The term "affidavit" is defined in Black's Law Dictionary, 
Fourth Edition, at page 80 as: 

"A written or printed declaration or 
statement of facts, made voluntarily, and 
confirmed by the oath or affirmation of 
the party making it, taken before an officer 
having authority to administer such oath." 

Essentially the same definition is contained in 57 0. Jur. 2d, 
Words and Phrases, at page 34. 

In Ohio, the authority to administer an oath for an affi
davit to be used for purposes other than in judicial proceed
ings is solely and expressly conferred on notaries public by 
Section 147.07, Revised Code, which reads in pertinent part: 

"A notary public may, within the county 
for which he is appointed, or if commissioned 
for the whole state, throughout the state, 
administer oaths required or authorized by law. 
* * ... 
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Therefore, it is my opinion and you are advised that a 
"satisfactory affidavit", as the phrase is used in Section 
143.29, Revised Code, as amended, requires a written or printed 
statement under oath administered by a notary public pursuant 
to Section 147.07, Revised Code, containing sufficient facts so 
that the appointing authority is satisfied that the use of sick 
leave is justified. 

OPINION NO. 69-165 

Syllabus: 

The Zoning Board of Jefferson Township may not deny the 
application of the City of Galion for a permit to construct a 
water tower, such water tower being part of a public utility 
and within the purview of section 519.21, Revised Code, and as 
such exempt from the regulations of the Township Zoning Act. 

To: Robert L. Brown, Crawford County Pros. Atty., Bucyrus, Ohio 
By: Paul W. Brown, Attorney General, December 24, 1969 

Your request for my opinion asks the following question: 

"Can the Zoning Board of Jefferson Town
ship properly deny the application of the City 
of Galion for a Permit to construct the water
tower, or is this a Public Utility within the 
purview of Section 519.21 of the Ohio Revised 
Code, and as such exempt from the regulations 
of the Township Zoning Act?" 

Section 519.21, Revised Code, reads in pertinent part: 

... * * * * * * * * 
"Such se.s_tions ,L519.02 to 519.25 inclusive, 

Revised Code_/ confer no power on any board of 
township trustees or board of zoning appeals in 
respect to ·che location, erection, construction, 
reconstruction, change, alteration, maintenance, 
removal, use, or enlargement of any buildings or 
structures of any public utility or railroad, 
whether publicly or privately owned, or the use 
of land by any public utility or railroad, for 
the operation of its business." 

The question of whether a concern is 
one of law and fact and can be determined 
operation. Motor Cargo, Inc. v. Board of 
52 Ohio Ops. 257, 117 N.E. 2d 224 (1953). 

a public utility is 
by the nature of the 
Township Trustees, 

There must be such a 
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devotion to public use that services and products are available 
to the public generally and indiscriminately. Southern Ohio 
Power Co. v. Public Utilities Commission, 110 Ohio St. 246, 143 
N.E. 700 (1924). Hence, the term "public utility" implies service 
to the public, and the principal determinative characteristic of 
a public utility is that of service to, or readiness to serve, 
an indefinite public. Motor Cargo, Inc. v. Board of Township 
Trustees, supra. 

In the case of a municipality seeking application for a per
mit to construct a water tower, the question to be answered is 
whether this is a public utility within the purview of Section 
519.21, Revised Code, and as such, exempt from the regulations of 
a township zoning act. Where a city operates a water supply system 
for the benefit of its citizens, it is clear that the water supply 
system would qualify as a public utility under the aforementioned 
definitions. The entire water system being a public utility and 
the water tower in question being an integral part of that system, 
it is my opinion that this structure is a part of a zoning 
utility. 

Therefore, it is my op~n~on and you are accordingly advised 
that the Zoning Board of Jefferson Township may not deny the ap
plication of the City of Galion for a permit to construct a 
water tower, such water tower being part of a public utility and 
within the purview of Section 519.21, Revised Code, and as such 
exempt from the regulations of the Township Zoning Act. 

OPINION NO. 69-166 

Syllabus: 

School districts which do not have a current tax levy 
of 17t mills and thus do not qualify to receive state funds 
under the foundation program, Chapter 3317, Revised Code, 
must, nevertheless, provide a vocational education program 
pursuant to Section 3313.90, Revised Code. 

To: Martin Essex, Supt. of Public Instruction, Columbus, Ohio 
By: Paul W. Brown, Attorney General, December 30, 1969 

I have before me your opinion request in which you ask 
whether a school district which does not have a current levy 
of at least 17t mills as required to receive state funds 
under the foundation program, Chapter 3317, Revised Code, 
is compelled to establish and maintain a vocational educa
tion program pursuant to Section 3313.90, Revised Code, as 
amended by the 108th General Assembly. 

In answering this question, I direct you to Opin1on No. 
67-063, Opinions of the Attorney General for 1967, which 
deals with the requirement of providing vocational education 
programs pursuant to Section 3313.90, Revised Code. In this 
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opinion, my predecessor said: 

"This statute places a mandatory duty 
upon each school district in the state of 
Ohio to provide a vocational education pro
gram. The Legislature has made no exceptions." 

Opin. 69-167 

It should be noted that at the time Section 3313.90, 
supra, was enacted, the 17t-mill-levy requirement had already 
oeen-enacted and the legislature made no exception for 
school districts that did not meet this requirement. 

As to the amendment to Section 3313.90, supra, which 
was passed by the 108th General Assembly, whi~ established 
criteria and methods by which a vocational education program 
can be provided, it does not except school districts who have 
a current tax levy of less-than 17t mills from providing a 
vocational education program. 

Therefore, it is my opinion and you are hereby advised 
that school districts which do not have a current tax levy of 
17t mills and thus do not qualify to receive state funds 
under the foundation program, Chapter 3317, Revised Code, 
must, nevertheless, provide a vocational education program 
pursuant to Section 3313.90, Revised Code. 

OPINION NO. 69-167 

Syllabus: 

The office of township trustee and member of the board of 
a county health department are incompatible. 

To: Roy H. Huffer, Jr., Pickaway County Pros. Atty., Circleville, Ohio 
By: Paul W. Brown, Attorney General, December 31, 1969 

Your request for my opinion reads, in part, as follows: 

"Can a duly elected, qualified and acting 
township trustee serve simultaneously as a mem
ber of the county board of health to run the 
general health district?" 

Section 301.24, Revised Code, permits the electors of a 
county to establish, by charter provision, a county health 
department. If such health department is established, all 
other heil~_th districts are abolished and the county succ~eds 
to all the rights and powers of the abolished districts. 

The syllabus of Opinion No. 65-88, Opinions of the Attorney 
General for 1965, reads as follows: 

"The offices of township trustee and member 
of the board of health of a general health dis
trict are incompatible." 

The rationale of Opinion No. 65-88, supra, was that funds nee-
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essary to operate a general health district were derived in 
part from townships and that one serving in both positions 
might be influenced by the needs of one at the expense of the 
other. The same rationale is equally applicable here. The 
position of township trustee is incompatible with a memoer of 
the board of a county health department as well as a member of 
the board of a general health district. 

It is, therefore, my opinion and you are accordingly ad
vised that the office of township trustee and member of the 
board of a county health department are incompatible. 
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